Volume 19, Number 28 April 19, 1994

Page 2797-2909

Office of the Governor
Appointments Made April 1, 1994
Judge of the 288th Judicial Distnct Court, Bexar County
................................................. C s e 2 2807
Appointments Made April 5, 1994
State Board of Barber Examiness.. ...... ....... ..2807
Texas Cosmetology Commussion . ......... .. .. 2807
Chairman of the General Services Commission ......2807
Chairman of the Texas Racing Commission .. ....... 2807
Appointments Made April 12, 1994
State Board of Examiners for Speech Language Pathology

and AUdIOlORY.......cc veuvecercniins crrires o st s 2807
Children's Trust Fund of Texas Council ................. 2807
Angelina and Neches River Authority Board of Directors
...................................................................................... 2807
Guadalupe-Blanco River Authority Board of Directors

........................................................................... 2807

Texas Ethics Commission
Opinions

EAO-187. .. . ..2809
EAO-188 . . .. 2809
EAO-189... ... 2809
EAO-190 .o e . 2809
EAO-191... ... . . e 2809

2809
EAO-193. . e e 2809
EAO-194.. .. ...l i s s 2809
EAO-195.. .. ... v e o ... 2809
BAO-196... ...« s it et vt 2810
EAO-197....... . ot cviit e et e e o 2810
EAO-200...... . .. ... . ...2810

Volume 19, Numbers 28, Part I

Contents Continued Inside

B

The Texas Regtsteris printed on recycled paper




a section of the
Oflice of the
Secretary of State
P.O. Box 13824
Austin, TX 78711-3824
(512) 463-5561
FAX (512) 463-5569

Secretary of State
Ronald Kirk

Director
Dan Procter

Assistant Director
Dee Wright

Chculation/Marketing
Roberta Knight
JIlS. Ledbetter

TAC Editor
Dana Blanton

TAC Typographer
Madelinc Chrisner

Documents Section
Supervisor
Patty Webater

Document Editore
Janienc Allen
Rohert Macdonald

Open Meelings Clerh
Jamic Alworth

Praduction Section
Supervisor
Ann Franklin

Production Editors/
Typographers
Carla Carter
Roy Telps
Chad Kissinger
Mimi Sanche?

Texas Register. 1SSN
0362-4781, is published
semi-weekly 100 times &
year except March 11,
July 22, November 11,
and November 29, 1994,
Issues will be published
by the Oflxe of the
Scerctary of State. 1019
Brazos.  Austin,  Texas
78701, Subscription
costs, one year - printed,
$95 and clectronke, $90;
sa-month  printed, $75
and  chketronic.  §70.
Sungle copies of most
issucs arc available ot $7
per copy.

Material in the Traas
Register 1s the property
of the State of fevas,
However, it may he cap-
wd.  reproduced.  or
repubhished by any per
son without permission
of the Teaas Register
Director,  provided no
such republication shall
bear the legend Teras
Register or  “Official™
without the written per
mission of the dircctor.
The Texas Register is
published under the Gov-
erument Code, Title 10,
Chapter 2002, Second
class postage is pmd at
Austin, Texas.

POSTMASTER: Plcase
send form 3579 changes
to the Teaas Register,
P.O. Box 13824, Austin,
TX 787113824,

How to Use the Texas Register

Information Available: The 10 scctions of the Tevas
Register rcpresent various facels of state government.
Documents contained within them include:

Governor - Appoiniments, exccutive orders, and
proclamations.

Aftorney General - summaries of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions bascd on the election
laws.

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Rules- scctions adopted by state
agencies on an emergency basis.

Proposed Rules - sections proposcd for adoption.

Withdrawn Rules - scctions withdrawn by state
agencics  from  consideration  for  adoption, or
automatically withdrawn by the Texas Register six
months after the proposal publication date.

Adopted Rules - scctions adopted following a 30-
day public comment period.

Open Meetings - notices of open mectings.

In Addition - miscellancous information required to
be published by statute or provided as a public service

Specilic explanation on the contents of cach scction can
be found on the beginning page of the section. The
division also publishes cumulative quarierly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is refercnced by citing the volume tn which the
document appears, the words “TexReg™ and the
beginning page number on which that document was
published. For example, a document published on page
2402 of Volume 19 (1994) is aited as follows: 19
TexReg 2402.

In order that rcaders may cite material more easily,
page numbers arc now wrilten as citations Example. on
page 2 in the lower-left hand corner of the page, would
be wntten 19 TenReg 2 assue date,” while on the
opposite page, page 3. in the lower nighi-hand corner,
would be writien “issuc date 19 TexReg 3.

How to Research: The public is invited to rescarch
rules and information of interest between 8 a.m. and §
p m. weekdays at the Tevas Register olfice, Room 248,
James Larl Rudder Building, 1019 Brazos, Austin.
Material can be found using Teaas Register indenes,
the Texvas Administrative Code, sccion numhers, or
I'RD numbcr.

Texus Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all tinal state agency rules published in
the Texas Register. Following its effective date, a 1ule
is cniered into the Teras Administrative Code.
Fmergency rules, which may he adopted by an agency
on an wlerim basis, arc not codified within the TAC.
West Publishing Company, the official publisher of the
TAC, relecases cumulative supplements 1o each printed
volume of the TAC twice cach year.

The TAC volumes are arranged into Titles (using

Arabic numerals) and Parts (using Roman numerals). The
Titles are broad subject categories inlo which the agencics
arc groupcd as a matier of convenience. Each Part
represents an individual state agency. The Official TAC
also is available on WESTLAW, West's computerized
legal research service, in the TX-ADC database.
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THE

OVERNOR

As required by Texas Civil Statutes, Article 6252-13a, §6. the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.

Appointments Made April 1,
1994

To be Judge of the 288th Judicial District
Court, Bexar County, until the next Gen-
eral Election and until his successor shall be
duly elected and qualified: Don McManus,
8810 Spanish Moss, San Antonio, Texas
78239. Mr. McManus will be replacing
Judge Raul Rivera of San Antonio, who
retired.

Appointments Made April 5,
1994

To be a member of the State Board of
Barber Examiners for a term to expire
January 31, 1999: Alan E. Warrick, 6926
Country Dawn, San Antonio, Texas
78240-4440. Mr. Warrick will be replacing
Santa Robles Morales of Brownsville,
whose term expired.

To be a member of the Texas Cosmetology
Commission for a term to expire December
31, 1999: Robin Denise Crump, 1314 Paseo
Del Cobre, Temple, Texas 76502. Ms.
Crump will be replacing Evelyn Hunter of
Dallas, whose term expired.

To be Chairman of the General Services
Commission for a term at the pleasure of
the Governor: Parker C. Folse Il of Hous-
ton. Mr. Folse will be replacing Ronald
Kirk of Dallas, who is no longer a member
of the commission.

To be Chairman of the Texas Racing
Commission for a term at the pleasure of
the Governor' A. L. Mangham, Jr. of Nac-
ogdoches. Mr. Mangham will be replacing
Pat Pangburn, who has resigned as chair but
will remain on the commission.

Issuec in Alstin, Texas on April 8, 1994,

TRD-9438833 Ann W Richards
Govemor of Texas

¢ ¢ ¢

Appointments Made April 12,
1994

To be a member of the State Board of
Examiners for Speech Language Pathol-
ogy and Audiology for a term to expire
August 31, 1999. Jon K. Ashby, Ph.D., 866
Canyon Court, Abilene, Texas 79601. Dr.
Ashby will be replacing Susan Gay Dorsett
of Stephenville, whose term expired.

To be a member of the State Board of
Examiners for Speech Language Pathol-
ogy and Audiology for a term to expire
August 31, 1999: Delons Marie Johnson,
3525 Attucks Street, Houston, Texas 77004
Ms. Johnson will be replacing Saundra Car-
son Waters of Houston, whose term ex-
pired

To be a member of the State Board of
Examiners for Speech Language Pathol-
ogy and Audiology for a term to expire
August 31, 1999: Teri Mata-Pistokache,
P.O. Box 720256, McAllen, Texas 78504.
Ms. Mata-Pistokache is being reappointed

To be a member of the State Board of
Examiners for Speech Language Pathol-
ogy and Audiology for a term to expire
August 31, 1999:; Peter S Roland, MD,
2117 Clearspring Drive South, Irving,
Texas 75063. Dr. Roland will be filling the
unexpired term of Dr. Drew Sawyer of
Austin, who resigned.

To be a member of the Children’s Trust
Fund of Texas Council for a term to expire
August 31, 1999. Thelma Sanders Clardy.

1117 Bluffview Drive, DeSoto, Texas
75115. Ms. Clardy will be replacing Mary
Scruggs of Plano, whose term expired.

To be a member of the Children’s Trust
Fund of Texas Council for a term to expire
August 31, 1999: J. Randolph Burton,
18418 Snowwood Drive, Spring, Texas
77388. Mr Burton will be replacing Ed-
ward turner of Amardlo, whose term ex-
pired.

To be a member of the Children’s Trust
Fund of Texas Council for a term to expire
August 31, 1999. Sylvia A. Martinez-
Flores, 1107 65th Street, Lubbock, Texas
79412. Ms Martinez-Flores will be replac-
ing Don T. O’Bannon, Jr of Dallas, whose
term expired.

To be a member of the Angelina and Ne-
ches River Authority Board of Directors
for a term to expire September 5, 1999
Janelle C. Ahsley, 4319 Mystic Lane, Nac-
ogdoches, Texas 75961. Dr. Ashley will be
replacing Joyce Swearingen of Nacogdo-
ches, whose term expired

To be a member of the Angelina and Ne-
ches River Authority Board of Directors
for a term to expire September 5, 1999:
Martin Heines, 419 Stanford, Tyler, Texas
75701. Mr Heines will be replacing John
Phillip Friesen of Lufkin, who resigned.

To be a member of the Guadalupe-Blanco
River Authority Board of Directors for a
term to expire February 1, 1999 T. L
Walker, 310 Lakeview Terrace, New
Braunfels, Texas 78130 Mr. Walker will be
filling the unexpired term of Olga Lara,
who resigned.

Issued in Austin, Texas on April 13, 1994

TRD-9439064 Ann W Richards
Governor of Texas
¢ ¢ ¢
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TExas ETyics

OMMISSION

——

e

The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code. Chapter 305:
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin. Texas 78711-2070. (512)

463-5800.

Texas Ethics Commission
Opinions

EAO-186. Concerning whether a recent
amendment to the Penal Code, §36.10, will
make a city's provision of free parking to a
member of the legislature permissible under
the Penal Code, §36.08, and if so. whether
there are any applicable reporting require-
ments. (AOR-191).

Summary of Opinion. After September 1,
1994, a city's provision of free parking for
legislators on any property or at any facility
"owned, leased, or operated” by the city
will not be prohibited by the Penal Code,
§36.08(f) . Legislators are not required to
report a city’s provision of free parking on a
personal financial statement filed under the
Government Code, Chapter 572.

EAO-187. Concerning whether it is permis-
sible for Texas Department of Criminal Jus-
tice employees to accept gratuities from
communities or community groups in which
department facilities are located. (AOR-
207).

Summary of Opinion. The gift prohibi-
tions in the Penal Code, §36. 08, are appli-
cable to gifts from cities and counties.
Those prohibitions do not apply to gifts
routinely given to new residents of the city
or county by a community group such as a
chamber of commerce.

EAOQ-188. Concerning whether a legislative
advertising disclosure statement is required
in particular circumstances. (AOR-210).

Summary of Opinion. A photocopy or re-
print of a newspaper editorial supporting,
opposing, or proposing legisiation does not
need to include a legislative advertising dis-
closure statement. The legislative advertis-
ing disclosure requirement is triggered
whenever legislative advertising 1s printed,
published, or broadcast pursuant to a con-
tract or other agreement, regardless of the
amount of consideration offered or received
in connection with the agreement. A legisla-
tive advertising disclosure is required only
for communications that support, propose,
or oppose specific legislation, communica-
tions that merely support or oppose a gen-

eral point of view on a given topic do not
need to carry the disclosure. The disclosure
may be required on communications
whether or not the legislature is curreatly in
session.

EAO-189. Concerning whether the excep-
tion to the definition of political expenditure
in the Election Code, §251.008, 1s applica-
ble to certain expenditures made by a politi-
cal club. (AOR-212).

Summary of Opinion. For purposes of the
Election Code, §251.008, expenses "in con-
nection with” a speaker’s appearance before
a club include expenditures for meals, a
meeting room, insurance for the meeting,
decorations, food, advertising, and travel
expenses. If the speaker makes use of the
travel provided by the club to engage in
other campaign activity, a reasonably ap-
portioned amount of the travel expenses
would be a campaign contribution to the
candidate.

EAOQO-190. Concerning whether a member
of the state legislature may ask state em-
ployees to prepare and mail Christmas cards
to constituents. (AOR-213).

Summary of Opinion. A member of the
legislature may not use the work time of
state employees to prepare and mail Christ-
mas cards to the legislator’s constituents. A
member of the legislature may use political
contributions to purchase, prepare, and mail
Christmas cards

EAO-191. Concerung whether a member
of the state legislature may accept a loan of
computer equipment from a private com-
pany. (AOR-215).

Summary of Opinion. A legislator may
accept a loan of computer equipment from a
private company only if acceptance is per-
missible under the Penal Code, §36.10 and
Election Code, §253.094.

A legislator may accept as an officeholder
contribution a loan of computer equipment
to be used to train constituents to obtain
government information. A legislator may
not, however, accept an officeholder contri-
bution from a corporation Stale resources
may not be used in connection with com-
puter training unless the training constitutes

a state purpose Equipment accepted as an
officeholder contribution may not be con-
verted to personal use.

EAO-192. Concerning whether a state em-
ployee may accept outside employment
with a private company to consult with and
assist the company in developing training
programs and materials. (AOR-216)

Summary of Opinion. In addition to
agency policy and laws applicable to spe-
cific agencies, the Penal Code. §36 07 and
§36.08 and the Government Code, Chapter
572, may restrict outside employment by
state employees.

EAO-193. Concerming whether a member
of the legislature may use state resources to
perform "routine [legislative] duties” for
constituents 1n a geographical area that will
become part of his district in 1995. (AOR-
217).

Summary of Opinion. A member of the
legislature may use state resources to pro-
vide the type of legislative assistance he
provides to residents of his current district
to a person who lives 1n a geographical area
that will become part of the legislator’s
district in 1995

EAO-194. Concerning whether a legislator
who has either a "controlling interest or
substantial 1nterest 1n a broker-dealer” may
represent the broker-dealer before a state
agency even Iif the legislator 1s not paid
specifically for that representation (AOR-
218)

Summary of Opinion. Whether a particular
situation involves compensation for repre-
sentation before a state agency for purposes
of the Government Code, §572 052, de-
pends on the exact nature of a specific
financial arrangement

EAQ-195. Concerning whether a local
elected official may reimburse his personal
funds from political contributions (AOR-
219).

Summary of Opinion. An elected official
may use political contributions to reimburse
his personal funds for officeholder expendi-
tures if the elected official reported the ex-
penditures 1n accordance with the Election
Code, §253.035(h).

) TEXAS ETHICS ETHICS April 19, 1994
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EAO-196. Concerning whether a person ap-
pointed by a judge to perform the duties of
a district attorney under Local Government
Code. §87 017(a). and who is a candidate
for that office. may describe himself as the
holder of the office of district attorney in
campaign literature. (AOR-221).

Summary of Opinion. Under Election
Code, §255.006. a candidate appointed
pursuant to Local Government Code,
§87.017(a). to perform the duties of a dis-
trict attorney may not describe himself in
campaign literature as the holder of the
office of district attorney.

EAO-197. Concerning whether a former su-
pervisor of hearings examiners for a state
agency may represent parties in administra-
tive hearings before the agency. (AOR-
222)

Summary of Opinion, A former state
agency employee subject to §572.054(b)
may represent a person before his former
agency so long as he does not work on a
matter 1n which he participated or for which
he had responsibility as a state employee.
Further, a former employee may work on
matters that are similar to matters he
worked on as a state employee, and he may
work for a person or entity that he dealt
with as a state employee, as long as he does
not work on a matter he worked on as a
state employee or a matter over which he
had responsibility as a state employee.

EAO-198. Concerning whether a corpora-
tion may make expenditures to communi-
cate various types of information concern-
ing an election to its employees, retirees,
and their family members (AOR-223).

Summary of Opinion. A corporation is
prohibited by Election Code, §253.094 from
making expenditures to communicate with
its employees, retirees and their families
about an election only if the communication

“"expressly advocates” the defeat or election
of an identified candidate, as that term has
been used by the United States Supreme
Court. The inclusion of words such as "vote
for," "elect," “support,” “"defeat," "reject," or
“Smith for Senate" would clearly constitute
express advocacy. Whether communications
including candidates’ voting records and
positions on issues, poll results, and third-
party endorsements constitute express advo-
cacy would depend on the precise language
of the communication.

EAO-199. Concerning whether a retiring
judge may use political contributions to pay
for a portrait of himself to be hung in the
county courthouse. (AOR-224;.

Summary of Opinion. A retiring judge
may use political contributions to pay for a
portrait of himself to be hung in the county
courthouse.

EAO-200. Concerning whether contribu-
tions to a political committee for a seminar
to help women develop influencing skills
are political contributions and whether ex-
penditures for the seminar are political ex-
penditures for purposes of the Election
Code, Title 15. (AOR-225).

Summary of Opinion. A contribution to a
political committee given with the restric-
tion that it be used to conduct a seminar
unrelated to candidates or measures is not a
political contribution. Similarly, expendi-
tures for such a seminar would not be politi-
cal expenditures.

EAO-201. Concerning whether it would be
a violation of any of the laws interpreted by
the Texas Ethics Commission for a member
of the legislature to be a stockholderfowner
of a home-health care agency that seeks
Medicare, but not Medicaid, reimburse-
ment. (AOR-226).

Summary of Opinion. The statutes within
the Ethics Commission’s jurisdiction do not

prohibit a legislator from owning any par-
ticular kind of business. There could be a
situation in which a legislator's interest in a
home health care agency would require the
legislator to abstain from voting on a mea-
sure,

EAQ-202. Concerning whether reasonable
reliance on a rule adopted by the Texas
Ethics Commission has the same effect as
reliance on an advisory opinion (AOR-
229).

Summary of Opinion. A person acting in
reasonable reliance on a rule adopted by the
Ethics Commission may rely upon such a
rule as if it were an advisory opinion

EAQO-203. Concerning whether the Texas
Board of Nursing Facility Admunstrators is
a major state agency. (SP-2).

Summary of Opinion. The Texas Board of
Nursing Facility Administrators is a major
state agency for purposes of the Govern-
ment Code, Chapter 572.

The Texas Ethics Commission 1s authorized
by the Government Code, Chapter 571,
Subchapter D. §1.29, to issue advisory
opinions 1n regard to the following statutes.
(1) the Government Code, Chapter 572,
Subchapter D, (2) Government Code, Chap-
ter 302; (1) Government Code, Chapter
305; (3) Election Code, Tutle 15; (5) Penal
Code, Chapter 36, and (6) Penal Code,
Chapter 39.

Questions on particular submissions should
be addressed to the Texas Ethics Commis-
sion, P.O. Box 12070, Ausun, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on April 5, 1994,

TRD-9438800 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: April 7, 1994
¢ ¢ ¢
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PROPOSED

ULES

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency. or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part XVI. Council on
Competitive Government

Chapter 401. Administration

Subchapter B. Council Meeting
Guidelines and Requirements
¢ I TAC §401.22

The Council on Competitive Government pro-
poses an amendment to §401. 22(a), con-
cerning council members’ designees. The
amendment widens and diversifies the pool of
potential individuals that may serve as desig-
nees and act on behalf of the members of the
council.

John Pouland, clerk of the council on compet-
tive government, has determined that for the
first five-year period the section is in effect
there will be no fiscal implications for state or
local government as a resuit of enforcing or
admunistering the section.

Mr. Pouland also has determined that for
each year of the first five years the section is
in eflect the public beneft anticipated as a
result of enforcing the section will be council
members being able to appoint designees
from a wider and more diverse pool of candi-
dates There will be no efftet on small
businesses

Comments on the proposal may be submitted
to John Pouland, Clerk of the Council on
Compelitive Government, Care of the Gen-
eral Services Commission, P. O Box 13047,
Austin, Texas 78711-3047 Comments must
be received no later than 30 days from the
date of publication of the proposed change in
the Texas Register

The amendments are proposed under Texas
Civil Statutes, Article 601b, §15. 06, Subsec-
tion(1), which invest the Council on Competi-
tive Government with the authority 1o
promulgate rules necessary to administer its
functions under Texas Cuwil Statutes, Article
601b, Article 15.

§401 22. Designces.

(a) Council members may designate
individuals [staff from their respective
agencies or offices] to act on their behalf

Council members shall notify the clerk in
writing of designated individuals [staff] au-
thorized to act and vote on the member’'s
behalf in connection with council business
and deliberations.

(b)-(c) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authorty to
adopt

Issued in Austin, Texas, on April 7, 1994
TRD-9438797 John Pouland
Clerk
Council on Competitive
Government

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
463-3448

¢ ¢ *
TITLE 13. CULTURAL
RESOURCES

Part 1. Texas State Library
and Archives
Commission

Chapter 2. General Policies
and Procedures

* 13 TAC §82.11, 251, 2.582

The Texas State Library and Archves Com-
mission proposes new §§2.11, 2. 51, and
2.52, concerning fees for providing copies of
public records and other services, registration
requrements for customers, and the provi-
sions under which services are provided The
fee schedule adopted 15 consistent with
guidelines for fees 1o provde public records
proposed by the General Services Commis-
sion to implement the provisions of House Bill
1009, Acts 73 Legrslature except the charge
for over-size paper coptes 1s less The new
sections set related fees for services other
than the provision of public records The sec-
tions also describe who is eligible tor specific
services and under whal conditions service
would be denied

Raymond Hitt, Assistant State Libranian, has
determined that for the first five-year period
the sections are in effect there will be an

estimated revenue loss of $1,925 in 1994 and
$7.,700 for each year between 1995 and 1999
for state government. There is no effect on
local government or small businesses as a
result of enforcing or administering the sec-
tions.

Mr. Hitt also has determined that for each
year of the first five years the sections as
proposed are in effect the public benefit antic-
ipated as a result of enforcing the sections
will be the more consistent implementation of
the Open Records Act throughout state gov-
ernment at slightly reduced costs for copies
of public documents There is no additional
anticipated economic cost to persons who are
required to comply with these sections as
proposed.

Comments on the proposal may be submitted
to Raymond Hitt, Assistant State Librarian,
Texas State Library, P.O Box 12927, Austin,
Texas 78711-2927

The new sections are proposed under the
Government Code, §441.006 and
§603 004(b), which provide the Texas State
Library and Archives Commission with the
authorty govern the State Library and to es-
tabhsh copy fees

The foliowing are the statutes that are af-
fected by these sections. Texas Government
Code, §§441 006, 552 261, and 603.004(b),
Chapter 428, Acts, 73 Legislature, Regular
Session (1993)

§2 11 Definitions The following words
and terms, when used in this chapter shall
have the following meanings, unless the
context clearly indicates otherwise

Library-The staff, collections, ar-
chives, and property of the Texas State
Library and Archives Commission orga-
nized to carry out the Commission responsi-
bilities.

Loan Period-A period of time be-
ginning with the date the Library delivers or
mails an item to a customer and ending with
the date that the customer returns it to the
Library.

Over-size paper copy-Any printed
impression on paper larger than 8 1/2 inches
by 14 inches. Each side of a piece of paper
is counted as a single-copy A piece of
paper that s printed on both sides 1s
counted as two copies
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State Archives~A non-circulating
collection of Texas state government re-
cords, private papers, maps, photographs,
newspapers, and published materials that
document the history of the State of Texas
and the growth and actions of its govern-
ment.

§2.51. Public Record Fees.

(a) Charges for Public Records.
The Library will charge for reproductions of
materials from its collections of library and
archival materials that are maintained for
public reference, for copies of public re-
cords of other agencies stored in the State
Records Center, and for records of the
Texas State Library and Archives Commis-
sion as follows:

(1) standard-size paper copy is
$10 per page;

(2) over-size paper copy is $.30

per page:

(3) diskette is $1.00 each;

(4) magnetic tape is $10.00
each,

(5) VHS video cassette is $2.50
each;

(6) audio cassette is $1 00 each;

(7) standard-size paper copy
from microfiche or microfilm is $.10 per
page,

(8) over-size paper copy from
microfiche or microfilm is $0.30,

(9) midsize computer resource is
$3 00 per minute,

(10) personal computer resource
1s $.50 per minute;

(11) programming is $26.00 per
hour;

(12) local fax is $.10 per page,

(13) long distance fax, same
area code, 1s $50 per page;

(14) long distance fax, different
area code, is $1.00 per page;

(1S) certufication of copies is
$100 per instrument, which may include
several pages with certification required
only once,

(16) 1f a customer requests re-
ports printed from digital information re-
sources, the reports will be billed at the
page rate for paper copies.

(17) the Library will rent 4 x 5
inch transparencies for a 90 day period for
the purpose of publication or color repro-
duction. The Library will charge $30.00 per
transparency;

(18) supplies, postage, shipping,
and other expenses are billed at actual costs;

(19) the Library will arrange for
the duplication of photographic images in
its archival collections for $5.00 per image
plus commercial photo reproduction costs
and postage;

(20) third party fees. A cus-
tomer will be billed for third party access or
use charges. Examples of services where
use charges might occur include:

(A) digital information re-
sources available through online services,
bulletin boards, or data bases, etc.;

(B) document delivery or in-
terlibrary loan services for providing mate-
rials or copies;

(21) minimum fee. The mini-
mum charge for any service requiring
preparation of an invoice is $1.00.

(b) Reproduction of copyrighted
materials will be carried out in conformance
with the copyright law of the United States
(Title 17, United States Code).

(c) Labor Charges. The Library will
not charge for labor or overhead to retrieve
materials or records r research questions.
If computer programming is necessary, the
Library will charge for labor to retrieve
digital information in response to an infor-
mation request.

(d) Copies for Official Business.
There will be no charge for one copy of any
document or public record requested by an
officer or employee of the state in the per-
formance of their duties. There will be no
charge for persons affiliated with agencies
of local governments or public or private
libraries or schools of library and informa-
tion science.

(e) Charges to Blind and Physically
Disabled Persons. There will be no charge
for copying and mailing materials to regis-
tered customers of the Talking Book Pro-
gram

(f) Records of Third Parties The
Library will not provide copies of or access
to the records of other agencies housed in
the State Records Center without written
permission of the agency.

§2.52. Customer Service Policies
(a) Registration.

(1)  Texas state employees and
persons affiliated with state or local govern-
ments in Texas, staff of public, academic,
special, or school libraries, and faculty or
students of graduate schools of library and
information science in Texas must register
each year in person, by telecommunications
or mail. Registration includes providing the
following information:

(A) place of employment or
study, address and telephone number;

(B) home address and tele-
phone number; and

(C) driver's license or date
of birth.

(2) Others must register each
year in person, presenting current photo
identification with an address, sign a regis-
tration agreement, and provide the informa-
tion detailed in subsection (a)(1) of this
section. The signed registration is kept on
file.

(3) No corporations, libraries, or
groups may register; only individuals who
are 16 years or older may register. How-
ever, persons under age 16 are welcome to
use the services if supervised by a regis-
tered customer. Persons age 12 or younger
are not admitted in the State Archives refer-
ence room; however, they may use other
services and facilities of the Library under
supervision of an adult.

(4) Customers without accept-
able photo identification or other informa-
tion may be registered temporarily for
supervised use of materials at the Library;
however, customers without a work or
home address in Texas may not check out
circulating materials.

(b) Loan Periods.

(1) Loans of circulating items
are 4 weeks with the following exceptions:

(A) current issues of journals
and newspapers are loaned for two hours
during periods of low demand, and library
science journals are loaned for four weeks;
otherwise journals do not circulate;

(B) video
loaned for three weeks;.

materials  are

(C) matenals are loaned to
other libraries for five weeks;.

(D) collection development
materials are loaned for eight weeks.

(2) Renewal of Loans.

(A) Loans may be renewed
twice for two weeks each time if there are
no reserves on the item.

(B) Customers may renew
loans in person, by telecommunications or
mail
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(C) Libraries may renew in-
terlibrary loans once if there are no reserves
on the item.

(D) Overdue materials may
be renewed.

(3) Number of Items Per Cus-
tomer.

(A) The number of circulat-
ing items that may be borrowed at one time
is not limited, except that a customer may
only borrow 6 reels of microfilm at one
time.

(B) Additional  restrictions
apply to the State Archives. Only one box,
one pension application, case file, bill file,
or map may be used at a table at a time. No
more than five volumes may be on a table
at a time. Only one folder may be removed
from a box at a time. Added materials may
be requested and kept on a book truck or at
a research assistants’ desks.

(¢) Overdue and Lost Items

(1) Each customer is responsible
for items checked out in their name until
they are returned to the circulation desk of
the collection from which they were bor-
rowed. Items may be returned by either of
the following.

(A) US. mail services to
Texas State Library, Box 12927, Austin,
Texas 78711-2927,

(B) Interagency mail or com-
mercial delivery services to Texas State Li-
brary, Lorenzo de Zavala State Archives
and Library Building, 1201 Brazos, Austn,
Texas 78701-1938.

(2) There is no fine for overdue
items

(3) The costs of replacement are
assessed for lost items

(4) An invoice for the value of
an item is sent when 1t is six weeks over-
due

(5) For government publications
the replacement cost is the current price or
$0 10 per page.

(d) Exhibition of State Archives.
No achival material, historical items, arti-
facts, or museum pieces will be loaned for
public exhibition except that items may be
temporarily loaned to the State Preservation
Board for display in the Capitol Complex
Visitors Center under conditions specified
in writing by the Director and Librarian.

(e) Services Requiring Registration.
Customers must be registered to check out
materials, request interlibrary loans of mate-
rials, use password services, or receive ser-
vices for fees.

() Password Services. Some infor-
mation services provided by telecommuni-
cations are limited to state employees or to
staff of participating libraries and require a
valid password for access.

(g) Suspension of Service.

(1) Borrowing privileges may be
suspended permanently for failures to return
materials on time more than four times a
year

(2) Services at the Library may
be suspended for six months for smoking in
a facility of the Commission or eating or
drinking in a reading or reference room.

(3) Services at the Library may
be suspended for behavior that is threaten-
ing, harassing, or obscene toward staff or
other customers If the service can be pro-
vided though an alternate method that elimi-
nates the problem behavior, for example
mail instead of telephone or telephone
rather than at the Library, the service will
be provided.

(4)  Theft or destruction of state
resources or property will result in suspen-
sion of all services immediately.

(5) Prior to a permanent suspen-
sion of service, a customer will be notified
in writing of the problem and provided an
opportunity to respond by a certain date 1if
the customer has a known mailing address

(h) Confidential Records. Records
that identify a person who requested, ob-
tained, or used an library item or service are
confidential under the Texas Open Records
Act (Texas Civil Statutes, Arucle
6252-17A).

This agency hereby certifies that the proposal
has been reviewed by fegal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on Apnl 7, 1994

TRD-9438827 Raymond Hitt
Assistant State Librarian
Texas State Library and
Archives Commission

Earliest possible date of adoption May 20,
1994

For further information, please call: (512)
463-5460

* L 4 *
TITLE 16. ECONOMIC
REGULATION

Part VII. Texas Racing
Commission

Chapter 303. General
Provisions

Subchapter F. Licensing Per-
sons with Criminal Back-
grounds

* 16 TAC §303.202

The Texas Racing Commission proposes an

amendment to §303.202, concerning guide-
lines for licensing persons with criminal back-
grounds. The amendment adds offenses to
the list of crimes the Commission finds di-
rectly relate to the types of occupational -
censes issued by the Commission and
revises the chart that comrelates the various
types of licenses to the offenses.

Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section is in effect there will be ro fiscal
implications for state or local government as
a result of enforcing the section.

Ms. Carler aiso has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
ot pari-mutuel racing will be assured and the
health and safety of licensees, patrons, and
race animals will be secure. There will be no
effect on small businesses There s no eco-
nomic cost to persons required to comply with
the section as proposed

Comments on the proposal may be submitted
on or before call May 27, 1994, to Paula
Coctvan Carter, General Counse! for the
Texas Racing Commission, P O Box 12080,
Austin, Texas 78711

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3 02, which au-
thorize the Commission 10 adopt rules for
conducting racing with wagening and for ad-
ministering the Texas Racing Act, §7.02,
which authorizes the Commission to adopt
rules specifying the qualifications and expen-
ence required for hicensing, and Texas Civil
Statutes, Article 6252-13d, which requires the
Commission to adopt guidelines relating to
criminal offenses and occupational licenses.
The proposed rule implements Texas Cwvil
Statutes, Article 6252-13d as t relates to the
Texas Racing Commission

§303.202 Guidehnes

(a) In accordance with state law,
the commission has developed guidelines
relating to the suspension, revocation, or
denial of occupational licenses based on
criminal background The offenses that the
commuission has determined are directly re-
lated to the occupational hicenses 1ssued by
the commussion are

(1) (No change)

(2) an offense relating to racing,
pari-mutuel wagering, [or] gambling , or
prostitution,

(3) a felony offense of assault,
such as those described by Penal Code,
Chapter 22 [an offense 1nvolving moral
turpitude],

(M)-(11) (No change)
(b) (No change)

(c) Based on the factors described
mn subsection (b) of this section, the com-
mission has determuned that the offenses
described in subsection (a) of this section
are directly related to the following occupa-
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tional licenses. (An "X" on the chart means
the offense directly relates to the license.)
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 8, 1994

TRD-9438910 Paula Cochran Carter
General Counsel
Texas Racing Commission

Earliest possible date of adoption: May 20,
1994

For further information, please call (512)
794-8461

¢ ¢ ¢

Chapter 305. Licenses for
Pari-mutuel Racing

Subchapter B. Indiviudal
Liceneses for Pari-mutel
Racing

Specific Licenses
* 16 TAC §305.43

The Texas Racing Commussion proposes an
amendment to §305.43, concerning lessees
and lessors of race animals The amendment
deletes the requirement that a lease for a
race animal be in a formal subject to Com-
mission approval

Paula Cochran Carter, general counsel, has
determined that for the fust five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result ol entorcing or administering the sec-
tion.

Ms Carter also has determined that for each
of the first five years the section 1s in eftect
the public benefd anticipated as a result of
enforcing the section will be that the Commus-
sion’s occupational icensing program will be
more efficient. There will be no efiect o«
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, PO Box 12080, Austin,
Texas 78711

The amendment 1s proposed under the Texas
Civit Statutes, Article 179e, §3 02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act, and §7 02,
which authorizes the Commission to adopt
rules specitying the qualifications and experi-
ence requred for licensing

The proposed rule implements Texas Cwvil
Statutes, Article 179e

§305.43. LesseelLessor

(a) A race ammal may be raced un-
der lease provided a completed [Texas Rac-
ing Commussion, breed registry, or other]
lease form [acceptable to the comimission]

is attached to the registration certificate and
is on file with the commission. A copy of
the lease must be provided to the stewards,
racing judges, or their designee at the time
of application for an owner’s license.

(b) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 8, 1994.

TRD-9438909 Paula Gochran Carter
General Gounsal

Texas Racing Commission

Earliest possible date of adoption' May 20,
1994

For further information, please call. (512)
794-8461

¢ ¢ ¢

Chapter 309. Operation of
Racetracks

Facilities for Horses
¢ 16 TAC §309.152

The Texas Racing Commission proposes an
amendment to §309 152, concerning the iso-
lation area at pari-mutuel horse racetracks
The amendment decreases from eight to four
the minimum number of stalls required in the
isolation area of a Class 1 racetrack

Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section.

Ms Carter also has determined that for each
of the fwst five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that horses rac-
ing at Class 1 facililies will have quality care
at an economical cost. There will be fiscal
imphcations for Class 1 racetracks. The cost
of burlding an isolation area should decrease
because of the decrease in the number of
stalls The exact amount of savings cannot be
determined, however, because of the numer-
ous variables involved in constructing an iso-
lation area. There i1s no economic cost to
persons required to comply with the section
as proposed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commussion, P O. Box 12080, Austin,
Texas 78711

The amendment 1s proposed under the Texas
Cuwvil Statutes, Article 179e, §3.02, which au-
thonze the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act, and §6.06,
which authonizes the Commussion to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the pubhic health, wel-
fare, and safety

§309.152. Isolation Area.

(a) (No change.)

(b) The isolation area must have
stalls constructed of concrete block or ma-
sonry with a concrete floor for proper clean-
ing and disinfection. Each stall must have a
floor area of at least 144 square feet and be
at least 12 feet wide The isolation area
must have[:]

{(1) at a Class 1 racetrack, at
least eight stalls; and

[(2) ataClass 2 or 3 racetrack,]
at least four stalls.

(c)-(d) (No change.)

This agency hereby certiies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Apxil 8, 1994

TRD-9438899 Paula Cochran Canter
General Counsel
Texas Racing Commussion

Earhest possible date of adoption May 20,
1994

For further information, please call (512)
794-8461

¢ ¢ ¢

Chapter 311. Conduct and
Duties of Individuals

* 16 TAC §311.1

The Texas Racing Commission proposes an
amendment to §311.1, concerning the appli-
cability of Chapter 311 of the Commission’s
rules The amendment expands the group of
people to whom the prowvisions in Chapter
311 apply to include patrons and other people
on the grounds of pari-mutuel racetracks.

Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section is in etfect there will be no fiscal
implications for state or local government as
a result of enforcing the section.

Ms. Carter also has determined that for each
of the fwst five years the section 1s in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
of pari-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses.
There is no economic cost to persons re-
quired to comply with the section as pro-
posed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ng Commission, PO Box 12080, Austin,
Texas 78711

The amendment i1s proposed under the Texas
Civil Statutes, Article 179, §3 02, which au-
thonze the Commission lo adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; §6.06,
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which authorizes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety; and §14.03, which autho-
rizes the Commission to adopt rules to
prohibit the illegal influencing of a race. The
proposed rule implements Texas Cwil Stat-
utes, Article 179.

§311.1. Applicability.
applies to:

This is chapter

(1) all persons [individuals] h-
censed by the commission , either in an
occupational capacity or by virtue of the
person’s ownership in a racetrack li-
censee; and

(2) all persons, whether or not
licensed by the commission, whose actions
may affect the outcome of a pari-mutuel
race, the payout of a pari-mutuel pool, or
the health, safety. or welfare of individuals
on association grounds

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt

Issued in Austin, Texas, on Apnl 8, 1994

TRD-9438908 Paula Cochran Carter

General Counsel
Texas Racing Commission

Earliest possible date of adoption May 20,
1994

For further information, please call (512)
794-8461

L4 L4 L4
¢ 16 TAC §311.2

The Texas Racing Commission proposes an
amendment to §311 2, concerning the use of
best effort in par-mutuel races The amend-
ment expands the group of people to whom
the section applies to include patrons and
other people on the grounds of pari-mutuel
racetracks and clanfies its applicabilty tc
par-mutuel races

Paula Cochran Carler, general counsel, has
determined that for the first five-year penod
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section

Ms. Carter also has determined that for each
of the first five years the section 15 in etfect
the public benefit anticipated &s a result of
enforcing the section will be that the integrity
of par-mutuel racing will be assured and the
health and safety of occupational hcensees,
patrons, and race animals will be secure
There will be no eftect on small businesses
There is no economic cost to persons re-
quired to comply with the section as pro-
posed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P.O. Box 12080, Austin,
Texas 78711

The amendment is proposed under the Texas
Cwil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act, §6 06,
which authorizes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety, and §14.03, which autho-
nzes the Commission to adopt rules to
prohibit the illegal influencing of a race The
proposed rule implements Texas Cwil Stat-
utes, Article 179e

§311.2. Best Before
(a) (No change)
(b) A person [licensee) may not

(1) 1nstruct a licensee [person]
to use less than the licensee’s {person’s]
best efforts to win a pari-mutuel race; or

(2) handle a horse or greyhound
in a manner that would cause the horse or
greyhound to use less than its best effots to
win a pari-mutuel race.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued i Austin, Texas, on April 8, 1994

TRD-9438907 Paula Cochran Carter

Genaral Counssl
Texas Racing Commission

Earliest possible date of adoption May 20,
1994

For further information, please call (512)
794-8461

L4 ¢ ¢
* 16 TAC §311.4

The Texas Racing Commission proposes an
amendment to §311 4, concerming prohibition
of bribes relating to pari-mutuel racing The
amendment expands the group of people to
whom the section applies to include patrons
and other people on the grounds of par-
mutuel racetracks

Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section i1s in effect there will be no fiscal
imphcations for state or locai government as
a result of enforcing the section

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public beneft anticipated as a result ot
enforcing the section will be that the integnity
of pari-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race amimals will be secure
There wiil be no effect on small businesses
There is no economic cost to persons re-
quired to comply with the section as pro-
posed

Comments on the proposal may be submtted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ng Commission, PO Box 12080, Austin,
Texas 78711.

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3 02, which au-
thorize the Commussion to adopt rules for
conducting racing with wagenng and for ad-
ministering the Texas Racing Act, §606,
which authonzes the Commission to adopt
rules on all matters relating to the planning.
construction, and operation of a racetrack 1o
preserve and protect the public health, wel-
fare, and safety, and §14 03, which autho-
nzes the Commussion to adopt rules to
prohibit the illegal influencing of a race The
proposed rule implements Texas Civil Stat-
utes, Article 179e

$311.4 Bribes Prohibued
(a) A person [licensee] may not

(I) directly or indirectly offer o
give a bribe to another [a] person to violate
the Act or a rule of the commission, o1

(2) solictt or accept a bribe from
another [a] person to violate the Act or a
rule of the commission

(b) (No change)

(c) A person {licensee] may not of-
fer, give, solicit, or accept a bribe to pur-
chase or cash a mutuel ucket for another
person

(d) A licensee shall notify the com-
mssion immediately if the licensee knows
that a person [another lLicensee] has vio-
lated this section

This agency hereby certifies that the pioposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on April 8, 1994

TRD-9438906 Paula Cochran Carter
General Counsel

Texas Racing Commussion

Earliest possible date of adoption May 20,
1994

For further information, please calfl (512)
794-8461

¢ L ¢
* 16 TAC §311.5

The Texas Racing Commission proposes an
amendment to §311 5, concerning tllegal wa-
gerng at par-mutuel racetracks and part-
mutuel wagering by certain licensees The
amendment expands the group of people to
whom the prohibtion of ilegal wagenng
applies 1o include patrons and other people
on the grounds of par-mutuel racetracks The
amendment also deletes references to race-
track and association officials to be consistent
with other Commussion rules

Paula Cochran Carter, General Counsel for
the Texas Racing Commission, has doter-
mined that for the fwst five-year period the
section 1s in effect there will be no fiscal
imphcations for state or local government as
a result of enforcing the section

Ms Carter also has determined that for each
of the first five years the section 1s in effect
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the public beneft anticipated as a result of
enforcing the section will be that the integrity
of pari-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses
There 1 no economic cost to persons re-
qurred to comply with the section as pro-
posed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commussion, PO Box 12080, Austin,
Texas 78711.

The amendment i1s proposed under the Texas
Cuwvil Statutes, Arhicle 179e, §3 02, which au-
thonze the Commussion to adopt rules for
conducting racing with wagering and tor ad-
ministering the Texas Racing Act; §6 06,
which authorizes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety, §11 04, which authonzes the
Commuission to adopt rules regulating wager-
ing by occupational hcensees; and §14 03,
which authorizes the Commission to adopt
rules to prohibit the illegal influencing of a
race The proposed rule implements Texas
Cwil Statutes, Article 179e

§3115 Wugering

(a) A person [licensee] other than
an assoctation may not solictt or accept
wagers from the public on the outcome of a
pari-mutuel horse or greyhound race

(b)  (No change)

(c) The following licensees are pro-
hibited from wagering 1n the state of Texas
during the term of their license

(1) all [racetrack and associa-
tion] officials, and

(2) (No change)
(d) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authortty to
adopt

Issued n Austin, Texas, on Apnl 8, 1994

TRD-9438905 Paula Cochran Carter

Genaral Counsal!
Texas Racing Commussion

Earhest possible date of adoption May 20,
1994

For further information, please call (512)
794-8461

¢ ¢ L 4
* 16 TAC §3i1.6

The Texas Racing Commussion proposes an
amendment to §311 6, concermng the prohi-
brion against improperly influencing the out-
come of arace The amendment expands the
group of people to whom the prohibition
applies 1o include patrons and other people
on the grounds of pari-mutuel racetracks

Paula Cochran Carter, general counsel, has
determined that for the frst five-year perod
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section

Ms Carter also has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
of pan-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses
There 1s no economic cost to persons re-
qured to comply with the section as pro-
posed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counse! for the Texas Rac-
ing Commussion, PO Box 12080, Austin,
Texas 78711

The amendment is proposed under the Texas
Cwvil Statutes, Article 179e, §3 02, which au-
thonze the Commussion to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act, §6 06,
which authorizes the Commission to adopt
rules on all matters relatng to the planning,
consiruction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety, and §14 03, which autho-
nzes the Commission to adopt rules to
prohibit the itlegal mfluencing of a race The
proposed rule implements Texas Civil Stat-
utes, Article 179%

$311 6 Influence of Race Prombued

(a) A person llicensee] may not
improperly influence or conspire or attempt
to improperly influence the results of a race

(b) A person {licensee] may not
possess on assoclation grounds or use a
device designed to increase or decrease the
speed of a horse other than an ordmary
nding whip

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

issued in Austin, Texas, on Apnl 8, 1994

TRD-9438904 Paula Cochran Carter
General Counsal

Texas Racing Commission

Earliest possible date of adoption May 20,
1994

For iurther ntormation, please call
794-8461

¢ ¢ ¢
* 16 TAC §311.8

The Texas Racing Commussion proposes an
amendment to §311 8, concerning the prohi-
bition aganst giving false information regard-
ing a race animal's pertormance or ehgibility
The amendment expands the group of people
to whom the prohibtion apphes to wclude
patrons and other people on the grounds of
par-mutuel racetracks

(512)
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Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section 1s in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section

Ms Carter also has determined that for each
of the first five years the section 1s in effect
the public beneftt anticipated as a result of
entorcing the section will be that the mntegrity
of pan-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses
There 1s no economic cost to persons re-
qured to comply with the section as pro-
posed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ng Commission, PO Box 12080, Austin,
Texas 78711

The amendment 1s proposed under the Texas
Cwvil Statutes, Article 179e, §3 02, which au-
thonze the Commusston to adopt rules for
conducting racing with wagening and for ad-
ministering the Texas Racing Act, §6.06,
which authorizes the Comrmission to adopt
rules on all matters relating to the planning,
construction, and operation ol a racetrack to
preserve and protect the public health, wel-
fare, and safety, and §14 03, which autho-
nzes the Comnussion to adopt rules to
prohibit the illegal influencing ot a race The
proposed rule mplements Texas Cwil Stat-
utes, Arlicle 179

N3t 8 Performance [Falve] Informa
ton A person [licensec] may not give
false or misleading information about the
performance of a horse or greyhound for
publication 1 a printed program or racing
publication or for purposes of establishing
eligibility or fitness to race

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authortty to
adopt

Issued in Austin, Texas, on April 8, 1994

TRD-9438903 Paula Cochran Carter
General Counsel

Texas Racing Commission

Earlest possible date of adoption May 20,
1994

For further information, please call (512)
794-8461

¢ * ¢
* 16 TAC §311.9

The Texas Racing Commussion proposes an
amendment to §311 9, concerning the prohi-
brtion against giving false information to the
commission or s agents The amendment
expands the group of people to whom the
prohibition applies to mnclude patrons and
other people on the grounds of par-mutuel
racetracks

Paula Cochran Carter, general counsel, has
determined that for the fust five-year period
the section i1s In effect there will be no fiscal



implications for state or local government as
a result of enforcing the section.

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public beneft anticipated as a result of
enforcing the section will be that the integrity
of pari-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure.
There will be no effect on small businesses.
There is no economic cost t0 persons re-
quired to comply with the section as pro-
posed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P.O. Box 12080, Austin,
Texas 78711.

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; and Gov-
emment Code, §2001.004, which authorizes
the Commission to adopt rules of practice for
all formal and informal procedures. The pro-
posed rule implements Government Code,
Chapter 2001.

§311.9. Information to Commission.

(a) A person [licensee] may not
make a [give] false statement, whether
oral or written, to [under oath in a pro-
ceeding before] the commission, the execu-
tive secretary, the stewards or racing
judges, or an examiner appointed by the
commission or, except in exercising a legal
privilege, refuse to testify before the com-
mission, the executive secretary, the stew-
ards or racing judges, or an examiner
appointed by the commission.

(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 8, 1994,

TRD-9438902 Paula Cochran Carter
General Counsael
Texas Racing Commission

Earliest possible date of adoption: May 20,
1994

For further information, please call. (512)
794-8461

¢ ¢ L4
» 16 TAC §311.10

The Texas Racing Commission proposes an
amendment to §311.10, concerning the con-
duct of individuals on association grounds.
The amendment expands the group of people
to whom the requirements apply to inciude
patrons and other people on the grounds of
pari-mutuel racetracks.

Paula Cochran Carter, general counsel, has
determined that for the first fve-year period
the section is in effect there will be no fiscal

implications for state or local government as
a result of enforcing the section.

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
of pari-mutuel racing will be assured and the
health and safety of occupational licensees,
patrons, and race animals will be secure.
There will be no effect on small businesses.
There is no economic cost to persons re-
quired to comply with the section as pro-
posed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P.O. Box 12080, Austin,
Texas 78711.

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; §6.06,
which authorizes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety; and §14.03, which autho-
rizes the Commission to adopt rules to
prohibit the illegal influencing of a race. The
proposed rule implements Texas Cwil Stat-
utes, Article 179e.

§311.10 Conduct.

(a) A person [licensee] shall be-
have {at all times] in an orderly manner
while on association grounds.

(b) A person [licensee] may not
use offensive, obscene, or threatening lan-
guage or gestures to an [a racetrack or
association] official, representatives of the
[racing] commission, or any other person
while on association grounds [another li-
censee, or a patron).

(c¢) (No change)

(d) A person [licensee] may not
enter, [or] attempt to enter, or assist or
attempt to assist another person in enter-
ing the stable or kennel area except through
the designated entrances and on showing a
valid license badge or visitor’s pass [A
licensee may not assist or attempt to assist
another person in entering the stable or
kennel area except through the designated
entrances and on showing a valid licensc
badge or temporary pass.]

(e) A person [licensee] may not in-
terfere with, attempt to interfere with, or
conspire with another to interfere with any
decision-making process of the stewards or
racing judges including, but not limited to,
formal and informal disciplinary hearings

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on April 8, 1994.

TRD-9438901 Paula Cochran Carter
General Counsel

Texas Racing Commission

Earliest possible date of adoption May 20,
1994

For further information, please call: (512)
794-8461

¢ ¢ ¢
* 16 TAC §311.11

The Texas Racing Commission proposes an
amendment to §311.11, concerning the prohi-
bition against possessing weapons on associ-
ation grounds. The amendment expands the
group of people to whom the prohibition
applies to include patrons and other people
on the grounds of pari-mutuel racetracks

Paula Cochran Carter, general counsel, has
determined that for the first five-year penod
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
of pari-mutuel racing will be assured and the
health and satety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses
There s no economic cost to persons re-
quired to comply with the section as pro-
msed:

Comments on the proposal may be submitted
on or before May 27, 1994, to Faula Cochran
Canter, General Counsel for the Texas Rac-
ing Commission, P.O. Box 12080, Austin,
Texas 78711

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministenng the Texas Racing Act, §6.06,
which authonzes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public healtth, wel-
fare, and safety; and §14.03, which autho-
rizes the Commission to adopt rules to
prohibit the illegal influencing of a race. The
proposed rule implements Texas Cwil Stat-
utes, Article 179e

§311 11. Weapons Prohibued

(a) Except as otherwise provided by
this section, a person [licensee] may not
possess a deadly weapon on association
grounds

(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authordy to
adopt.

Issued in Austin, Texas. on Apnl 8, 1994

TRD-9438900 Paula Cochran Carer
General Counsel

Texas Racing Commission
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Earliest possible date of adoption: May 20,
1994

For further nformation, please call. (512)
794-8461

¢ ¢ ¢

Subchapter B. Specific Licens-
ees

Licensees for Horse Racing
* 16 TAC §311.157

The Texas Racing Commission proposes an
amendment to §311.157, concerning the pro-
cedure for appointing a substitute trainer. The
amendment requires the substtution to be
approved by the Commission.

Paula Cochran Carter, general counsel for
the Texas Racing Commission, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section.

Ms Carter also has determined that for each
of the fust five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the integrity
of pan-mutuel racing will be assuwed and the
health and safety of occupational licensees,
patrons, and race animals will be secure
There will be no effect on small businesses.
There is no economic cost to persons re-
quired to comply with the section as pro-
posed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P.O. Box 12080, Austin,
Texas 78711.

The amendment is proposed under the Texas
Cwvil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; §6.06,
which authorizes the Commission to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety. The proposed rule imple-
ments Texas Civil Statutes, Article 179e.

§311 157. Trainer Absemt 1f a traner
must be absent because of illness or any
other cause, the trainer shall appoint another
licensed tramer to fulfill his or her duties,
and promptly report the appointment to the
stewards for approval. The absent trainer
and substitute trainer have joint responsibil-
ity for the condition of the horses normally
traned by the absent trainer.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within tha agency’s authortty to
adopt

Issued in Austin, Texas, on April 8, 1994

TRD-9438898 Paula Cochran Carter
General Counsel

Texas Racing Commssion

Earliest possible date of adoption. May 20,
1994

For turther information, please cal: (512)
794-8461

L4 ¢ ¢

Chapter 313. Officials and
Rules of Horse Racing

Subchapter A. Officials
General Provisions
¢ 16 TAC §313.1, §313.2

The Texas Racing Commission proposes
amendments to §313.1 and §313.2, concemn-
ing the officials at horse racetracks. The
amendments eliminate the distinction be-
tween racetrack and association officials,
thereby making all officials racetrack officials.

Paula Cochran Carter, general counsel for
the Texas Racing Commission, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing the sections.

Ms Carter also has determined that for each
of the first five years the sections are in effect
the public beneftt anticipated as a result of
enforcing the sections will be that the Com-
mission’s rues are consistent with state law,
are more easily understood by licensees, and
are more effectively enforced. There will be
no eftect on small businesses There is no
economic cost to persons required to comply
with the sections as proposed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P O. Box 12080, Austin,
Texas 78711.

The amendments are proposed under the
Texas Civil Statutes, Article 179, §3.02,
which authonze the Commission to adopt
rules for conducting racing with wagering and
for administering the Texas Racing Act;
§3.02, which authorizes the Commission to
adopt rules specifying the authority and du-
ties of each official; and §6.06, which autho-
nzes the Commission to adopt rules on all
matters relating to the planning, construction,
and operation of a racetrack to preserve and
protect the public health, welfare, and safety.
The proposed rules implement Texas Civil
Statutes, Article i79e.

§313 1. Racetruck [and Association] Offi-
cials.

(a) Except as otherwise provided
by this section, the following {racetrack]
officials must be present at each horse race
conducted in this state:

(1)-(8) (No change.)
(9) a horseshoe inspector; [and]

[(10) any other officials having
responsibilities to the commission.

[(b) Except as otherwise provided
by this section, the following association
officials must be present at each horse race
conducted in this state']

(10)[(1)} a director of racing;

(I1D[(2)] a racing secretary and
handicapper,

(12){(3)] an assistant racing sec-
retary,

(13)[(4)] a mutuel manager;

(14) [(5)] a horse identifier;

(15)[(6)] a track superintendent;

(16){(7)] a jockey room custo-
dian;

(INDI(8)) a stable superinten-
dent;

(18)[(9)] at least one morning
clocker; and

(19){(10)] a horsemen’'s book-
keeper.[; and

[(11) any other officials having
responsibilities to the association.]

(b){(c)] A patrol judge is not re-
quired for a race meeting at a Class 2 or
Class 3 racetrack.

§313 2. Duties.

(a) An [A racetrack] official shalil
diligently perform all duties prescribed
by the commission for the official [is di-
rectly responsible to the commission for the
performance of the official’s duties and
shall exercise due diligence in the perfor-
mance of those duties.

[(b) An association official is di-
rectly responsible to the association for the
performance of the administrative duties
and shall exercise due diligence in the per-
formance of those duties.]

(I(©)] An official shall promptly
report to the stewards or the commission
any observed violation of the Act or a rule
of the commission.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s autiority 0
adopt.

Issued in Austin, Texas, on April 8, 1994.

TRD-9438897 Paula Cochran Carter
General Counsel
Texas Racing Commission
Earliest possible date of adoption: May 20,
1994

For further informalion, please call: (512)
794-8461

¢ L4 ¢

Duties of Other Officials
¢ 16 TAC §313.41

The Texas Racing Commission proposes an
amendment to §313.41, concerning the duties
of the racing secretary. The amendment de-
letes the reference to “association official’ to
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remain consistent with other Commission
rules.

Paula Cochran Carter, general counsel for
the Texas Racing Commission, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section.

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that the Commis-
sion's rules are internally consistent. There
will be no eftect on small businesses. There
is no economic cost to persons required to
comply with the section as proposed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, P O. Box 12080, Auslin,
Texas 78711.

The amendment is proposed under the Texas
Civil Statutes, Article 179e, §3 02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; §3.07,
which authorizes the Commission to adopt
rules specifying the authority and duties of
racetrack officials; and §6.06, which autho-
rizes the Commission 10 adopt rules on all
matiers relating to the planning, construction,
and operation of a racetrack to preserve and
protect the public health, welfare, and satety”
The proposed rule implements Texas Civil
Statutes, Article 179e.

§313.41. Racing Secretary

(a) The racing secretary {is an asso-
ciation official who] shall supervise the op-
erations of the racing office and 1ts
employees. The racing secretary shall.

(1){9) (No change.)
(b)-(c) (No change)
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.
Issued in Austin, Texas, on Apnl 8, 1994

TRD-9438896 Paula Cochran Carter
General Counsel
Texas Racing Commuission

Earhest possible date of adoption: May 20,
1994

For further information, please call. (512)
794-8461

¢ * ¢

Chapter 321. Pari-mutuel
Wagering

Subchapter C. Simulcast Wa-
gering

Simulcasting at Horse Race-
tracks

e 16 TAC §321.234

The Texas Racing Commission proposes an
amendment to §321.234, concerning the allo-
cation of purses and funds from simulcast

wagering for Texas Bred Incentive programs
The amendment requires an association that
sells a simulcast signal to an out-of-state re-
ceiving location 1o set aside for Texas Bred
Incentive programs at least 10% of the gross
amount paid for the signal

Paula Cochran Carter, general counsel for
the Texas Racing Commission, has deter-
mined that for the first five-year period the
section i1s in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section. Although the
racetracks will initially pay the funds set aside
under the section to the Commission, the
Commission will pay all those funds to the
official breed registries, so the net fiscal impi-
cations ‘or state government will be zero

Ms. Carter also has determined that for each
of the first five years the section is in effect
the public beneft anticipated as a result of
enforcing the section will be that the horse
breeding industry in Texas will be enhanced,
thereby enhancing all supporting and collat-
eral agricultural industries There will be fiscal
implications for small businesses. A racetrack
that sells a simuicast signal of races it con-
ducts will be requrred to set aside a portion of
the proceeds from the sale for Texas bred
programs. Because the price of a simulcast
signal is typically calculated as a percentage
of the total amount wagered on the signal, the
amount set asxde will vary depending on the
amount wagered Therefore, the exact fiscal
implications cannot be determined at this
time. There is no economic cost to persons
requred to comply with the seclion as pro-
posed.

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ng Commission, P O. Box 12080, Austin,
Texas 78711

The amendment 1s proposed under the Texas
Cwil Statutes, Article 179e, §3.02, which au-
thorize the Commission to adopt rules for
conducting racing with wagering and for ad-
ministenng the Texas Racing Act; §6 06,
which authorizes the Commussion to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and protect the public health, wel-
fare, and safety; §11.01, which authorizes the
Commisston to adopt rules to regulate pari-
mutuel wagenng, and §11.011, which autho-
nizes the Commussion to adopt rules 10 regu-
late pan-mutuel wagering on simulcast races.
The propased rule implements Texas Civil
Statutes, Article 179e

§321 234. Allocation of Purses and Funds
Jor Texas Bred Incentive Programs

(a)-(b) (No change)

(¢) An association shall set aside
for the Texas Bred Incentive program at
least 10% of the gross amount paid by an
out-of-state receiving location to receive
simulcasts of the association’s races. An
association shall allocate funds set aside
under this subsection to the various
breed registries in accordance with sub-
section (a) of this section. A breed regis-

try shall distribute funds received under
this subsection in the same manner as
funds received pursuant to the Act,
§6.08(f) .

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authory to
adopt.

Issued in Austin, Texas, on April 8, 1994.

TRD-9438895 Paula Cochran Carter
General Counsel

Texas Racing Commussion

Earliest possible date of ac.option May 20,
1994

For futher information, please call' (512)
794-8461

¢ 4 .
* 16 TAC §321235

The Texas Racing Commission proposes an
amendment to §321.235, concerning the pri-
ority of simulcast signals that may be re-
ceived by Texas horse racetracks. The
amendment restructures the priority for re-
ceving simulcast signals at the various clas-
ses of horse racetracks.

Paula Cochran Caster, general counsel for
the Texas Racing Commission, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
wmplications for state or local government as
a result of enforcing the section

Ms Carter also has determined that for each
of the fwst five years the section is in etfect
the public beneft anticipated as a result of
enforcing the section will be that the eco-
nomic benefits from simulcast wagening to the
racetracks, the state, and the horse owners
and breeders will be maximized There will be
no fiscal implications for small businesses
There is no economic cost to persons re-
quwed fo comply with the section as pro-
posed

Comments on the proposal may be submitted
on or before May 27, 1994, to Paula Cochran
Carter, General Counsel for the Texas Rac-
ing Commission, PO Box 12080, Austin,
Texas 78711.

The amendment is proposed under the Texas
Cuwil Statutes, Article 179e, §3 02, which au-
thonize the Commussion to adopt rules for
conducting racing with wagering and for ad-
ministening the Texas Racing Act, §6 06,
which authorizes the Commussion to adopt
rules on all matters relating to the planning,
construction, and operation of a racetrack to
preserve and prolect the public health, wel-
fare, and safety, §11 01, which authorizes the
Commussion to adopt rules o regulate parn-
mutuel wagering, and §11.011, which autho-
nizes the Commission 1o adopt rules to regu-
laie pan-mutue! wagering on simulcast races
The proposed rule implements Texas Cwil
Statutes, Article 179e.

§321 235 Prioruy of Signals

(@) On any day, a Class 1 race-
trach shall not offer wagering on a simul-
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cast race originating outside Texas, other
than a race of national or historic inter-
est, unless:

(1) the racetrack also offers
wagering on all live races conducted at
and simulcast by Texas Class 1 race-
tracks on that day; and

(2) all Texas Class 1 race-
tracks conducting and simulcasting live
races on that day agree to the out-of-state
signal.

(b) On any day, a Class 2, Class
3, or Class 4 racetrack shall not offer
wagering on a simulcast race originating
outside Texas, other than a race of na-
tional or historic interest, unless:

(1) the racetrack also cffers
wagering on all live races conducted at
and simulcast by Texas Class 1 and Class
2 racetracks on that day; and

(2) all Texas Class 1 and
Class 2 racetracks conducting and
simulcasting live races on that day agree
to the out-of-state signal.

[(a) A Class 1 racetrack may offer
wagering only on a race simulcast from
another Class 1 Texas racetrack on dates
when such a signal is made available
pursuant to a contract between the sending
track and receiving location and approved
by the commission If no such signal 1s
available, a Class 1 racetrack may provide
wagering on races originating from other
racetracks in Texas or another jurisdiction,
subject to the approval of the commission

[(b) A Class 2 racetrack may offer
wagering only on a race simulcast from
Class 1 Texas racetrack on dates when such
a signal is made avalable pursuant to a
contract between the sending track and re-
ceiving location and approved by the com-
mission If no such signal is available, a
Class 2 racetrack may offer wagering only
on a race stmulcast from another Class 2
Texas racetrack on dates when such a signal
1s made available pursuant to a contract
between the sending track and receiving
location and approved by the commission
If no such signal is avalavle, a Class 2
racetrack may provide wagering on races
oniginating 1n another Jurisdiction, subject
to the approval of the commussion }

(c) A Class 3 or 4 racetrack may
not conduct a simulcast race meetng. [A
Class 3 or 4 racetrack may conduct wager-
ing on stmulcast races on dates when lve
racing 1s conducted at the racetrack only on
races sumulcast from a Class 1 Texas race-
track If no such signal 1s available, a Class
3 or 4 racetrack may provide wagering on
simulcast races oniginating at any racetrack
in Texas or another jurisdiction, subject to
the approval of the commission.]

(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued In Auslin, Texas, on April 8, 1994.

TRD-9438894 Paula Cochran Carter
General Counsel
Texas Racing Commission

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
794-8461

¢ * ¢
TITLE 22. EXAMINING
BOARDS

Part XVII. Texas State
Board of Plumbing
Examiners

Chapter 361. Administration

General Provisions
e 22 TAC §361.26

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §361.26, con-
cerning consumer interest information that
shall be conlained in the written contracts for
services between a licensed plumber and any
other individual.

Dr. Douglas A Beran, chief fiscal officer/of-
fice manager, has determined that for the first
five-year period the section i1s in efiect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the section.

Dr. Beran also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be enhanced
public health, safety, and wellare by ensuring
each individual who receives contracted ser-
vices from a plumber licensed by the Texas
State Board of Plumbing Examiners is in-
formed of the Board's name, address, and
telephone number should the recipient of the
plumber’s services desie to file a complaint
aganst the confracting plumber with the
Board

There 1s no ettect on small businesses

The anticipated economic cost to persons
who are required to comply with the rule as
proposed will be centingent upon the costs
encountered by the licensed plumber to en-
sure the Board’s name, address, and phone
number are contained in the contract for ser-
vices between the plumber and the indvidual
receving the services

Comments on the proposal may be submiied
in witing to Dr. Beran at the Texas State
Board of Plumbing Exammers, P O. Box
4200, Austin, Texas 78765

The amendment 1s proposed under Texas
Cwil Statutes, Article 6243-101, which pro-
vide the Texas Slate Board of Plumbing Ex-
ammers with the authonty to prescribe,
amend, and enforce all rules necessary to
camy out the Plumbing License Law
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The proposed amendment does not affect
other statutes, articles, nor codes.

§361.26. Contested Cases: Investigations.

(a) The board may investigate com-
plaints regarding any licensed or unlicensed
person who engages in plumbing as defined
in Texas Civil Statutes, Article 6243-101,
§3.

(b) Each written contract for ser-
vices agreed upon by a licensed plumber
and any other person shall contain the [li-
cense’s] name and mailing address and the
telephone number of the board.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Auslin, Texas, on April 7, 1904.

TRD-9438796 Gibert Kissling
Administrator
Texas State Board of
Plumbing Examiners

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
458-2145

¢ ¢ L 4

Part XXX. Texas State
Board of Examiners of
Professional Counselors

Chapter 681. Professional
Counselors

The Texas State Board of Examiners of Pro-
fessional Counselors (board) proposes
amendments to §§681. 40, 681.52,
681.81-681.84, 681.92, and 681.94 concern-
ng licensing and regulation of professional
counselors (LPC).

The amendments clarify the requirements for
advertising and annuuncements; require su-
pervisors o state on board forms any reser-
vations a supervisor may have about an
intern; allow interns to count supervised ex-
perience hours accumulated after January 1,
1994 f the hours were obtained in a sefting
exempt under Vernon's Texas Civil Stalutes,
§3; ensure that LPC interns receive quality
supervision; ensure that appropriate relation-
ships are established and maintained be-
tween supervisors and interns; and clarity
language concerning examination process.

Kathy Craft, executive secretary, has deter-
mined that there will be no fiscal implications
as a result of enforcing or administering the
sections. There will be no fiscal implications
for local government as a result of enforcing
or administering the section and there will be
no etfect on local employment.

Ms Craft has also determined that for each of
the first five years the sections are in effect as
proposed the public benefit anticipated as a
result of enforcing the sections, will be to
assure the regulation of licensed professional




counselors continues to identfy competent
practitioners by updating and clarifying the
rules. There will be costs to small
businesses. There will be no anticipated cost
to persons required to comply with the sec-
tions.

Comments on the proposal may be submitted
to Kathy Craft, Executive Secrelary, Texas
State Board of Examiners of Professional
Counselars, 1100 West 49th Street, Austin,
Texas 78756-3183, (512) 834-6658. Com-
ments will be accepted for 30 days after the
proposal has been published in the Texas
Reagister.

Subchapter C. Code of Ethics
e 22 TAC §681.40

The amendment is proposed under Texas
Civil Statutes, Article 4512g, §6, which autho-
rize the Texas State Board of Examiners of
Professional Counsselors to adopt rules con-
cerning the regulation and licensure of pro-
fessional counselors.

§681.40. Advertising and Announcements

(a) Information used by a licensee
in any advertisement or announcement [of
counseling services] shall not contain infor-
mation which is false, inaccurate, mislead-
ing, incomplete, out of context, deceptive or
not readily verifiable Advertising includes,
but is not limited to, any announcement of
services, letterhead, business cards, com-
mercial products, and billing statements.

(-6

This agency hereby certities that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on April 13, 1994

TRD-9439051 James O Mathis, Ed D
Chair
Texas State Board ot
Examiners of
Professional Counselors

Earliest possile date of adoption. May 20,
1994

For further information, please call: (512)
834-6658
¢ ¢ ]

Subchapter D. Application Pro-
cedures

e 22 TAC §681.52

The amendment I1s proposed under Texas
Cvil Statutes, Article 4512g, §6, which autho-
rize the Texas State Board of Examiners of
Professional Counselors 1o adopt rules con-
cerning the regulation and hcensure of pro-
fessional counselors

(No change.)

§681 52. Required Application Materals

(a)-(b) (No change)

(c) Supervised experience docu-
mentation form if applying for a regular

license. The supervised experience docu-
mentation form must be completed by the
applicant’s supervisor and contain’

(1)<(7) (No change.)

(8) the supervisor’s evaluation
of the applicant’s counseling skills and
competence for independent or private prac-
tice, including any reservations about the
applicant held by the supervisor,

(9)-(10) (No change.)
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt
Issued in Austin, Texas, on Apnl 13, 1994

TRD-9439052 James O Mathis, Ed D
Chair
Texas State Board of
Examiners of
Professional Counselors

Earliest possible date of adoption May 20,
1994

For further information, please call (512)
834-6658

¢ L 4 ¢

Subchapter E. Experience Re-
quirements for Examination
and Licensure

* 22 TAC §§681.81-681.84

The amendments are proposed under Texas
Cwil Statutes, Article 4512g, §6, which autho-
rize the Texas State Board of Examiners of
Professtonal Counselors to adopt rules con-
cerning the regulation and licensure of pro-
fessional counselors.

§681.81 Temporary License
(a) (No change.)

(b) In Texas, a person must obtain
a temporary license before the person be-
gins an internship or continues an intern-
ship. Hours obtained [after January 1,
1994.] by an unlicensed person 1n any set-
ting shall not count toward the supervised
experience requirements except as follows

(1) If a person applied for a
temporary license prior to January 1,
1994, the hours from January 1, 1994, to
the issuance of the temporary license
shall be counted for supervised experi-
ence if all other requirements are met.

(2) Hours obtained prior to
June 1, 1994, in a setting under which the
person is exempt from licensure require-
ments shall be counted if all other super-
vised experience requirements are met.

(c)-(g) (No change)

§68182 Experience Requirements (Intern-
ship)

(a)-(e) (No change)

(f) The apphcant must have re-
ceived direct superviston consisting of a
minimum of {at least] one hour a week of
face-to-face supervision in individual or
group settings with no more than one half
of the total hours of supervision having
been received 1n group supervision

(g) -(h) (No change)

§681 83 Supervisor Requirements

(a) A supervisor acceptable to the
Texas State Board of Examiners of Profes-
sional Counselors (board) must be one of
the following

(1) (No change)

(2) a person licensed or certified
by this state or any other state in a profes-
sion that provides counseling and with the
academic traiung and experience to super-
vise the counseling services offered by the
intern In Texas this person must be a -
censed psychologist, a licensed physician
with board certification as a psychiatnist, or
a licensed master social worker with a clini-
cal social work specialty, or a licensed mar-
riage and famuly therapist The person may
be required to submit to the board proof of
licensure and certification, official graduate
transcupts, and other appropnate documen-
tation, or

{3) (No change)

(b) A supervisor under subsection
(a)(1) or (2) of thus section must have met
the following requirements

(1) (No change)

(2) A person who begins the su-
pervision of an LPC intern on or after Janu-
ary 1, 1995, shall meet the requirements
stated 1n paragraph (1) of this subsection
and must have successfully completed one
of the following

(A) [a successful completion
of] an examination offered for certification
as a counselor supervisor or current certifi-
cation as a counselor supervisor by a na-
tionally recognized counseling association
acceptable to the board,

(B) 40 clock-hours of train-
ing 1n the supervision of counseling or men-
tal health services through one or a
combination of the following

(1)  a graduate course in
counselor supervision taken for credit at an
accredited college or unmiversity,

(1) (No change)

() chnical  supervision
of the proposed supervisor by a person who
has already met the requirements of this
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subsection or if from another state who
would be acceptable under subsection
(a)}(2) or (3) of this section;[:}

[(D licensed by the
board or as a counselor in another state; or

[(O) licensed or certi-
fied by this state or another state as a men-
tal health professional that would be
acceptable under subsection (a)(2) of this
section;]

(0)-(D) (No change.)
(3)-(4) (No change.)

(¢) A supervisor shall maintain
and sign a record(s) to document the date
of each supervision conference of a mini-
mum of one hour a week of face-to-face
supervision in individual or group set-
tings and to document the LPC intern’s
total number of hours of supervised expe-
rience accumulated up to the date of the
conference.

§681.84 Other Conditions for Supervised
Experience

(a) (No change.)

(b) In Texas, a person must ob-
tain a temporary license before the per-
son begins an internship or continues an
internship. Hours obtained by an unli-
censed person in any setting shall not
count toward the supervised experience
requirements except as follows [After Jan-
vary 1, 1994, an LPC intern must hold a
temporary license No hours will be counted
toward the supervised experience except
those accumulated during the time the LPC
intern 1s licensed. If the applicant applied
prior to January 1, 1994, for a temporary
license, the hours from January 1, 1994,
shall be counted].

(1) If a person applied for a
temporary license prior to January 1,
1994, the hours from January 1, 1994, to
the issuance of the temporary license
shall be counted for supervised experi-
ence if all other requirements are met.

(2) Hours obtaired prior to
June 1, 1994, in a setting under which the
person is exempt from licensure require-
ments shall be counted if all other super-
vised experience requirements are met.

(c) A supervisor may not be in the
employ of the licensed professional coun-
selors (LPC) [LPC] intern; however, the
LPC intern may compensate the supervi-
sor for time spent in supervision if the
supervision is not a part of the supervi-
sor’s responsibilities as a paid employee
of an agency, institution, clinic, or other
business entity.

(d)-(e) (No change.)

() The full professional responsi-
bility for the counseling activities of an
LPC intern shall rest with the intern’s offi-
cial supervisor.

(1) The supervisor shall en-
sure that the LPC intern is aware of and
adheres to Subchapter C. Code of Ethics
of this chapter.

(2) A dual relationship be-
tween the supervisor and the LPC intern
that impairs the supervisor’s objective,
professional judgement shall be avoided.

(3) A procedure for contacting
the supervisor, or an alternate person, to
assist in a crisis situation shall be estab-
lished.

(g)-() (No change)

(k) When the LPC intern is em-
ployed in the supervisor’s private prac-
tice, billing for the LPC intern’s services
shall reflect that the LPC intern holds a
temporary license from the board and is
under supervision.

() At any time during the super-
vised experience and for any reason, if a
supervisor determines that the LPC in-
tern may not have the counseling skills or
competence to practice counseling under
a regular license, the supervisor shall de-
velop and implement a written plan for
remediation of the LPC intern.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issuedi In Austin, Texas, on April 13, 1994,
TRD-439053 James O Mathis, EJ.D.
Chair
Texas State Board of
Examiners of
Protessional Counselors
Earllest possible date of adoption: May 20,
1994

For further information, please call: (512)
834-6658
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Subchapter G. Licensure Ex-
aminations
¢ 22 TAC §681.92, §681.94

The amendments are proposed under Texas
Civil Statutes, Article 4512g, §6, which autho-
rize the Texas State Board of Examiners of
Professional Counselors o adopt rules con-
cerning the regulation and licensure of pro-
fessional counselors.

§681.92. Applying for Licensure Examina-
tion.

(a) Before taking an examination,
a person must apply for licensure in accord-
ance with §681.51 of this title (relating to
General) and §681.52 of this title (relating
to Required Application Materials) The
Texas State Board of Examiners of Profes-

sional Counselors (board) shall notify an
applicant whose application has been ap-
proved in writing or by telephone and for-
ward an examination registration form to
each approved applicant as soon as the ap-
plication for examination has been ap-
proved.

(b) An applicant who wishes to
take a scheduled examination must com-
plete an examination registration form and
return it to the board with the required fee
postmarked at least 30 days prior to the date
of the examination. In cases where the date
of approval of an application for examina-
tion necessitates that the applicant be noti-
fied by telephone, the applicant must
forward the required fee with a postmark of
at least 30 days prior to the date of the
examination; however, the registration form
can be submitted following the 30-day
deadline.

§681.94. Failures.

(a) An applicant who fails the first
licensure examinatior. may reapply for ex-
amination and take either of the next two
scheduled examinations. If, without
documented medical or other reasons ac-
ceptable to the Texas State Board of Exam-
iners of Professional Counselors (board),
the applicant does not take either of the next
two examinations, his or her approval to
take the examination will be voided and the
applicant will be required to submit another
application for examination (licensure].

(b)-(d) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Apnl 13, 1994,

TRD-9439054 James O Mathis, Ed.D.
Chair
Texas State Board of
Examiners of
Protessional Counselors

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
834-6658
¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES
Part 1. Texas Department
of Health

Chapter 29. Purchased Health
Services

Subchapter G. Hospital Servies
* 25 TAC §29.609

On behalf of the State Medicad Director, the
Texas Department of Health (department)
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proposes an amendment to §29.609, con-
cerning reimbursement methodology for the
disproportionate share hospital program.
This amendment is being proposed to clarity
rules in response to questions from the public
and as a result of the department’s experi-
ence in operating the new program. The
amendment includes changes and expan-
sions in definitions and in the condiions of
participation. Also, the amendment includes
guidelines for use when disproportionate
share hospitals merge. Curent administrative
praclices relating to low income utilization
rate have been expanded. The section con-
ceming the review of agency determination
has been expanded to cover the possiility
that data changes can cause changes in a
hospital's eligbility after it has been tenta-
tively notified by the state before the bagin-
ning of the state fiscal yaar. The section has
also been expanded to cover the closure and
loss of licensure/certification of a dispropor-
tionate share hospital.

Gary Bego, health care financing director,
has determined that for the first five-year
period the proposed section is in effect there
will be no fiscal implications for state or local
governments as a resull of enforcing or ad-
ministering the saction.

Mr. Bego also has determined that for each
year of the first five years the section is in
eftect the public benefit articipated as a resuit
of enforcing the section will be increased un-
derstanding of the program by the general
public and provider. There will be no costs to
small businesses. There is no anticipated
economic cost to individuals who are required
to comply with the proposed section.

Comments on the proposal may be submitied
to Henry Waelles, Reimbursement Analysis
Unit, Texas Depariment of Health, 1100 West
49th Street, Austin, Texas 78756, (512)
764-6858. Public comments will be accepted
for 30 days after publication of the section in
the Texas Register.

This amendment is proposed under the Hu-
man Resources Code, §32.021 and Texas
Civil Statutes, Adicle 4413 (502), §16, which
provide the Health and Human Services
Commission with the authority to adopt rules
to administer the state's medical assistance
program and is submitied to the Texas De-
partment of Health under its agreement with
the Health and Human Services Commission
to operaie the purchased health services pro-
gram and as authorized under Chapter 15,
§1.07, Acts of the 72nd Legislature, First
Calied Session (1991).

§29.609. Additional Reimbursement to Dis-
proportionate Share Hospitals.

(a) Introduction. Hospitals partici-
pating in the Texas Medical Assistance
(Medicaid) program that meet the condi-
tions of participation and that serve a dis-
proportionate share of low-income patients
are eligible for additional reimbursement
from the disproportionate share hospital
fund. The single state agency or its designee
establishes each hospital’s eligibility for and
amount of reimbursement as specified in

this section. For purposes of Medicaid dis-
proportionate share eligibility determina-
tion, a multisite hospital is considered as
one provider unless it has separate Medicare
cost reports for each site. To verify data
referred to in this section, hospitals must
allow state personnel access to the hospi-
tal and its records.

(b) Definitions. For purposes of this
section, the following words and terms shall
have the following meanings, unless the
context clearly indicates otherwise.

(1) (No change.)

[(2) Charity charges (excluding
bad-debt charges)-Total amount of hospital
charges for inpatient and outpatient services
attributed to charity care in a cost reporting
period. The total inpatient and outpatient
charity charges attributable to charity care
do not include contractual allowances and
discounts (other than for indigent patients
not eligible for medical assistance under an
approved Medicaid State Plan); that is, re-
duction or discounts, in charges given to
other third-party payers such as, but not
limited to, Health Maintenance Organiza-
tions (HMOs), Medicare, or Blue Cross.
The amount of total charity charges must be
consistent with the amount reported on the
Texas Department of Health's (TDH’s) an-
nual hospital survey.]

(2) [(3)] Cost-to-charge ra-
tio-Hospital’s overall inpatient cost-to-
charge ratio, as determined from its Medi-
care cost report it submitted for its fiscal
year ending in the previous calendar year

(3)[(4)] Financially indi-
gent-Uninsured or underinsured patients ac-
cepted for care with no obligation or a
discounted obligation to pay for services
based on the hospital’s formal eligibility
system, which may include income levels
and means-testing (indexed to an accepted
standard such as the federal poverty guide-
lines), or other criteria for determining a
patient’s inability to pay that are consistent
with the hospital’s mission and established
policy.

(4){(5)] Gross inpatient reve-
nue-Amount of gross inpatient revenue
(charges) reported by the hospital in the
appropriate part of the Medicare cost report
it submitted for its fiscal year ending in the
previous calendar year. Gross inpatient rev-
enue excludes revenue related to the profes-
sional services of hospital-based physicians,
swing bed facilities, skilled nursing facili-
ties, intermeduate care facilities, [and] other
long- term care facilities, and other reve-
nue that is unidentified

(5)[(6) 1 Hospital eligibulity cri-
teria-Financial and other criteria used by
the hospital to determine if a patient is
eligible for charity care.

(6)I(M] Low-income
days-Number of days derived by multiply-

ing a hospital’s total inpatient census days
by its low-income utilization rate

(Mi(8)] Low-income utilizauon
rate-The result of the following computa-
tion: ((Title XIX inpatient hospital pay-
ments plus total state and local revenue)
divided by (gross inpatient revenue multi-
plied by cost-to-charge ratio)) plus ((total
inpatient charity charges minus total state
and local revenue) divided by (gross inpa-
tient revenue)).

(8)[(9)) Medicaid inpatient uti-
lization rate-Title XIX inpatient days di-
vided by total inpatient census days.

9)[(10)] Medically  indi-
gent-Patients who are responsible for their
other living expenses but whose medical
and hospital bills, after payment by third-
party payers, where applicable, exceed a
specified percentage of the patients’ annual
gross income (catastrophic medical ex-
penses) according to the hospital’s eligibil-
ity system in such instances where payment
would require liquidation of assets critical
to living or earning a living or other criteria
for determining patient’s inability to pay
that are consistent with the hospital’s mis-
sion and established policy.

(10) [(11)] Medicare inpatient
utilization rate - Medicare inpatient days
divided by total inpatient census days.

(11) [(12)] Rural area-Area out-
side a Metropolitan Statistical Area (MSA)
or a Primary Metropolitan Statistical Area
(PMSA) MSA and PMSA are defined by
the Office of Management and Budget.

(12)[(13) ] Total inpatient cen-
sus days-Total number of a hospital’s inpa-
tient census days during its fiscal year
ending 1n the previous calendar year

(13){(14)] Total inpatient charity
charges (excluding bad debt charges)-Total
amount of the hospital’s charges for inpa-
tient hospital services attributed to chanty
care (care provided to individuals who have
no source of payment, third-party or per-
sonal resources) in a cost reporting period
The total inpatient charges attributable to
charity care will not include contractual al-
lowances and discounts {other than for indi-
gent patients not eligible for medical
assistance under an approved Medicaid
State Plan), that is, reduction or discounts,
in charges given to other third-party payers
such as but not limited to HMOs, Medicare,
or Blue Cross The amouat of total inpa-
tient charity charges must be coasistent
with the amount reported on depart-
ment’s annual hospital survey.

(14)[(15)] Total Medicaid inpa-
tient days-Total number of billed Title XIX
inpatient days based on the latest available
state fiscal year data for patients entitled to
Title XIX benefits. Total Medicaid inpa-
tient days includes days with dates of
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admissions between September 1 and Au-
gust 31 (state fiscal year) and dates of
payments within the fiscal year and for
10 months after the end of the fiscal year
(June 30).

(15)[(16)] Total Medicaid inpa-
tient hospital payments-Total amount of Ti-
tle XIX funds, excluding Medicaid
disproportionate share funds, a hospital re-
ceived for admissions during the latest
available state fiscal year for inpatient ser-
vices. Total Medicaid inpatient hospital
payments includes payments associated
with dates of admissions between Sep-
tember 1 and August 31 (state fiscal year)
and dates of payments within the fiscal
year and for 10 months after the end of
the fiscal year (June 30).

(16)[(17)] Total operating
costs-Total inpatient operating costs of a
hospital during its fiscal year ending in the
calendar year before the start of the current
federal fiscal year, according to the hospi-
tal’s Medicare cost report (tentative, or final
audited cost report, if available).

(17) {(18)] Total state and local
revenue-Total amount of state and local
revenue a hospital received for inpatient
care, excluding all Title XIX payments,
during its fiscal year ending in the previous
calendar year. Sources of state and local
revenue include but are not limited to
County Indigent Health Care, Chronically
Il and Disabled Children, Kidney Health
Care, Maternal and Infant Health Improve-
ment Act, and tax funds. Sources of
revenue that are not included in state and
local inpatient revenue are but are not lim-
ited to Office of Substance Abuse Program,
Ryan White Title II, Ryan White Title IH,
State Legalization Impact Assistance Grant,
Civilian Health and Medical Program of the
Uniformed Services, Medicare, and Medi-
care/Medicaid contractual funds and allow-
ances. The department calculates inpatient
tax revenues for hospital districts using gen-
erally accepted accounting principles. Hos-
pitals that report total state and local
revenue, without specifying that it is inpa-
tient, will have their inpatient revenue de-
termined by the department

(18)((19)] Urban-Area inside an
MSA or PMSA.

(19)[(20)] Weighted low-income
days-Low-income days multiplied by an
appropriate weighting factor.

(20) [(21)] Weighted Medicaid
days-Medicaid days multiplied by an ap-
propriate weighting factor.

(¢) Conditions of participation Be-
fore the beginning of each state fiscal year,
which begins September 1, the single state
agency or its designee surveys Medicaid
hospitals to determine which hospitals meet
the state’s conditions of participation. Hos-

pitals must allow state personnel access to
the hospital and its records to ensure com-
pliance with the conditions of participation.
Failure to meet all of the conditions of
participation results in ineligibility for par-
ticipation in the program. These conditions
of participation do not apply to state-owned
teaching hospitals as specified in §29.610 of
this title (relating to Disproportionate Share
Hospital Reimbursement Methodology for
State-Owned Teaching Hospitals). The con-
ditions of participation are as follows.

(1)(4) (No change.)

(5} Community health care as-
sessment. Each hospital must annually fur-
nish to the state Medicaid director a copy.
developed at the direction of the hospital’s
governing board, of its assessment of the
health care needs of its community. The
assessment must contain a sccioeconomic
and demographic description of the hos-
pital’s service area and an assessment of
the service area’s existing health care re-
sources. The assessment must demonstrate
how the hospital is using its disproportion-
ate share funds to address its community
health needs. Exceptions: State mental hos-
pitals and state chest hospitals are exempt
because their expenditures are governed by
state law.

(6) Alternative access to pri-
mary care. Each hospital must annually re-
port to the state Medicaid director the
availability of alternative access (other than
emergency care) to primary care in its com-
munity. Alternative access to primary
care includes but is not limited to pri-
mary care physician offices, minor emer-
gency centers, and primary care clinics.
Hospitals must have plans to arrange for
nonemergency patients to receive care that
is not in their emergency rooms, unless they
can demonstrate that there is no feasible
alternative in the community. This kind of
plan includes but is not limited to a
hospital-based clinic for nonemergent pa-
tients referred to after triage. Hospitals
also must report their progress in treating
nonemergency patients apart from their
emergency rooms. Exceptions: The follow-
ing hospitals are exempt from this condi-
tion: State mental and state chest hospitals;
psychiatric hospitals licensed by-the Texas
Department of Mental Health and Men-
tal Retardation (TXMHMR)
[(TXMHMR)]; and certain hospitals li-
censed as "special” by the Texas Depart-
ment of Health (department)
[(department)] (i.e., long-term care hospi-
tals, ventilator hospitals, burn institutes, and
alcohol-chemical dependency hospitals); re-
habilitation hospitals; maternity hospitals;
college infirmaries; contagious disease hos-
pitals; and hospitals for the terminally ill,

(7) -(9) (No change.)

(d) Qualifying formulas for deter-
mining disproportionate share status. The
single state agency or its designee identifies
the qualifying Medicaid disproportionate
share providers from among the hospitals
that meet the two-physician requirement
and the state’s conditions of participation,
as specified in subsection (c)(1)~(8) of this
section, by using the following formulas. In
the case of hospitals that have merged to
form a single Medicaid provider, the sin-
gle state agency or its designee aggregates
the data points from the individual hospi-
tals that now make up the single provider
to determine whether the single Medicaid
provider qualifies as a Medicaid dispro-
portionate share hospital. Medicaid dis-
proportionate share hospitals receive
payments if they merge with other hospi-
tals during the fiscal year, if they con-
tinue meet the two-physician
requirement, and if they meet the other
conditions of participation. Children’s
hospitals that do not otherwise qualify as
disproportionate share hospitals are deemed
disproportionate share hospitals. The formu-
las are as follows.

(1)-(4) (No change.)
(e) (No change.)

(f) Reimbursing Medicaid dispro-
portionate share hospitals. The single state
agency reimburses Medicaid disproportion-
ate share hospitals on a monthly basis.
Monthly payments will equal one-twelfth of
annual payments unless it is necessary to
adjust the amount because payments will
not be made for a full 12-month period, to
comply with the annual state disproportion-
ate share hospital allotment, or to comply
with other state or federal disproportionate
share hospital program requirements. Pay-
ments will be made in the following man-
ner.

(1) (No change))

(2) For the remaining hospitals,
payments will be based on both weighted
inpatient Medicaid days and weighted low
income days. The single state agency
weights each hospital’s total inpatient Med-
icaid days and low income days by the
appropriate weighting factor. The state de-
fines a low income day as a day derived by
multiplying a hospital’s total inpatient cen-
sus days from its fiscal year ending in the
previous calendar year by its low income
utilization rate. For reimbursement pur-
poses, a disproportionate share hospital’s
low income utilization rate cannot exceed
100%. Hospital districts and city/county
hospitals with greater than 250 licensed
beds in the state's largest MSAs would
receive weights based proportionally on the
MSA population according to the 1990
United States census. MSAs with popula-
tions greater than or equal to 150,000, ac-
cording to the 1990 census, are considered
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as the "largest MSAs " Children’s hospitale,
also receive weights because of the special
nature of the services they provide. All
other hospitals receive weighting factors of
1.0 The inpatient Medicaid days of each
hospital will be based on the latest available
state fiscal year data for patients entitled to
Title XIX benefits. The available fund is
divided into two parts. Two-thirds of the
available fund will reimburse each qualify-
ing hospital on a monthly basis by its per-
cent of the total inpatient Medicaid days
One-third of the available fund will reim-
burse each qualifying hospital by its percent
of the total low income days Reimburse-
ment for the remaining hospitals 15 deter-
mined monthly as follows,

(A)-(C) (No change)

(g) Review of agency determina-
tion The single state agency or its designee
notifies hospitals of their tentative eligibil-
ity or ineligibility and the estimated amount
of payment before the beginning of the state
fiscal year The actual amount of payment
may vary 1f a successful review request by
one or more hospitals necessitates an adjust-
ment in the amount of payments to the other
hospitals in the program. Because of the
state’s ongoing review of data elements
used in the formulas before the first
monthly payment, it is possible that a
hospital may either gain or lose eligibility
after receiving tentative notification. Any
hospital, including those hospitals that do
not qualify or that contend the amount of
payment is incorrect, is allowed to re-
quest a review by the single state agency
or its designee. Hospitals that do not qual-
ify or that believe the amount of payment 1s
incorrect may request a review by the single
state agency or its designee

(D-(3) (No change)

(h) Disproportionate
held in reserve

(1)-(3) (No change.)

(4) 1If a hospital that is already
receiving  Medicaid  disproportionate
share funds closes, loses its license, loses
its Medicare or Medicaid eligibility, that
hospital’s disproportionate share funds
are reallocated among the remaining dis-
proportionate share hospitals. If the hos-
pital reopens, as the same hospital type,
and regains similar licensure or Medicare
and Medicaid eligibility, that hospital re-
ceives monthly disproportionate share
checks for the months in the state fiscal
year that it reopened.

(1) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt

Issued in Austin, Texas, on Aprnl 6, 1994

share tunds

TRD-8438726 Susan K Steeg

General Counsel
Texas Depanment of
Health

Earliest possible date of adoption May 20
1994

For further nformation, please call" (512)
794-6858

¢ ¢ ¢
Chapter 41. Utilization Review

Waiver for Utilization Review
Procedures
e 25 TAC §41.102, §41.104

On behalf of the State Medicad Drector, the
Texgs Department of Health (department)
proposes amendments to §41102 and
§41 104, concerning Wawer for Utiization
Review Procedures Specifically, the sections
cover the case selection process and the
Texas Medical Review Program, and
§41 104, concerning the diagnosis-related
group assignment for secondary diagnoses in
newborns

These amendments are being proposed to
nclude Texas Medical Review Program
cases for review where admission denials for
a given diagnosis-related group are 5.0% or
greater The second change is proposed to
more closely follow Coding Clinic Guidelines
published First Quarter 1994 by the American
Hospital Association This change allows, for
diagnosis-related group assignment, the use
of newborn secondary diagnoses that the
physician deems to have clinically significant
mplications for future health care needs. The
current rules only allow secondary diagnoses
which affect the current hospital stay. Normal
newborn condiions or routine procedures are
not consxdered as complications or
comorbidities for diagiiosis-related group as-
signment

Mr Gary Bego, health care financing budget
director, has determined that tor the fust five-
year penod the sections as proposed will be
in eftect there will be no fiscal implications for
state or local governments as a result of
enforcing or administering the sections

Mr Bego also has determined that for each
year of the fust five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be the improve-
ment of the sampling methodology for utiliza-
tion review, and to uniformty with the
gudelines of the American Hospital Associa-
tion There will be no costs to small business
There 1S no anticipateu economic cost to per-
sons who are requwred to comply with the
sections as proposed

Comments on the proposal may be submdtted
to Brenda Salisbery, Health Care Financing,
Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756, (512) 338-6521

Comments will be accepted for 30 days after
publication in the Texas Register

These amendmenis are proposed under the
Human Resources Code, §32 021 and Texas
Cwil Statutes, Article 4413 (502), §16, which
provide the Health and Human Services

Comnmussion with the authority to adopt rules
to administer the state’s medical assistance
program and is submitted to the Texas De-
partment of Health under its agreement with
the Health and Human Services Commission
to operate the purchased health services pro-
gram and as authorized under Chapter 15,
§1.07, Acts of the 72nd Legislature, First
Called Session (1991).

§41.102. Case Selection Process. Selec-
tion of cases for review includes, but is not
limited to:

(1) Texas Medical Review Pro-
gram (TMRP) cases:

(A) (No change.)

(B) eadditional cases, up to
100% for any provider or DRG, if:

(i)-(ii) (No change.)

(iii) admission denials for
a given DRG are 5% [10%] or greater; or

(iv)-(vi) (No change.)
(2) (No change.)

§41.104. Texas Medical Review Program
(TMRP) Review Process.

(a) For all Medicaid admissions
identified for review, the TMRP review
process consists of the following three ma-

jor components:
(1) (No change.)

(2) diagnosis- [diagnostic] re-
lated group (DRG) validation, which con-
sists of a determination that the critical
elements necessary to assign a DRG are
present in the medical record. Those ele-
ments are age, sex, discharge status, princi-
pal diagnosis, principal procedures, and any
complications or comorbidities. This pro-
cess is also a determination that the princi-
pal and secondary diagnoses and procedures
are sequenced correctly. The principal diag-
nosis is the diagnosis (condition) estab-
lished after study to be chiefly responsible
for occasioning the admission of the patient
to the hospital for care. The secondary diag-
noses are conditions that affect the patient
care in terms of requiring: clinical evalua-
tion, therapeutic treatment, diagnostic pro-
cedures, extended length of hospital stay, or
increased nursing care andfor monitoring,
or in case of a newborn, one which the
physician deems to have care clinically
significant implications for future health
care needs. Normal newborn conditions
or routine procedures are not to be con-
sidered as complications or comorbidities
for DRG assignment. If the principal diag-
nosts, secondary diagnoses, or procedures
are not substantiated in the medical record,
are not sequenced correctly, or have been
omitted, codes may be changed, added, or
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deleted When 1t 1s determined that the di-
agnoses and procedures are substantiated
and sequenced correctly, the information
will be entered into the applicable version
of the Grouper software for a DRG determi-
nation. The Health Care Financing Admin-
istration (HCFA) approved DRG Grouper
software considers each diagnosts and pro-
cedure and the combination of all codes and
makes a determination of the final DRG
assignment;

(3) (No change)
(b)-(d) (No change)

This agency hereby certities that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued in Austin, Texas, on Apnl 6, 1994

TRD-9438725 Susan K Steeg
General Gounsel
Texas Department of

Health

Earliest possible date of adoption May 20,
1994

For further information, please call (512)
338-6521

* ¢ L4
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part I. Texas Natural
Resource Conservation
Commission

Chapter 330. Municipal Solid
Waste

Subchapter R. Management of
Whole Used or Scrap Tires

* 30 TAC §§330.801, 330.802,
330.805-330.809, 330.811-330.817,
330.821-330.827, 330.831-
330.835-330.838, 330.840,
330.843, 330.845-330.848,
330.851-330.857, 330.861-330.863,
330.865-330.86%, 330.870-330.874,
330. 876-330.878, 330.885,
330.886, 330.888, 330.889

The Texas Natural Resource Conservation
Commussion (TNRCC) proposes the repeal of
Subchapter R, §§330 836, 339 851-330 857
and 330875, and new Subchapter R,
§§330 803, 330.851-330858, 330 875,
330879, 330880-330883, and new
Subchapter X, §§330 900-330 909,
330910-330917, 330920-330.930, and
330.931-330939, and amendmenis to
Subchapter R, §§330 801, 330802, 330
805-330 809, 330811-330 817,
330 821-330 827, 330 831-330 835,
330 837-330 838, 330 840-330 843,
330 845-330 848, 330 861-330 863,
330,865-330 868, 330 870-330 874,
330 876-330 878, 330 885, 330 886, 330 888,
and 330 889, concernming the Waste Tire Re-

cychng Fund Program These sections will
replace the management of whole used or
scrap tires published in the Aprl 12, 1994,
issue of the Texas Register (19 TexReg
2609)

Pursuant to Senate Bill 1340, the Waste Tire
Recycling Fund was created The mient of
the fund was to clean up existing illegal waste
tire dumps throughout the state and 1o insure
no new illegal dumps were created by collect-
ing new waste ties free of charge at the pont
of generation The i1ssue and concerns asso-
ciated wih the elimmation of illegal tire
dumps across the state has existed for many
years because tire dumps pose an imminent
penti to the public health, safety, and welfare
of citizens and the environment in the State of
Texas The repealed, new and amended
rules will ensure the TNRCC's abilty to ade-
quately administer the Waste Tire Recycling
Fund Program and facilitate clean up of illegal
waste tire dumps The rules will also improve
management and oversight of the regulated
commumty operating under the tund and
seeking reimbursement from the fund The
rules will clarnify existing confusion regarding
program guidance and mcorporate extensive
modifications that have been made in pro-
gram operation since program implementa-
tion occurred on Apnl 1, 1992 and reflected in
the legistation adopted by the 73id legisiature
in Senate Bl 1051 The rules also contan
financial assurance requirements and guxi-
ance n calculating that financial responsibildy
to ensure funds exist to clean up a registered
processor or storage site should the own-
er/operator be tnancially incapable of per-
forming the clean up independently

The proposed repealed sections deal with the
requirements for waste tire monotlis, the op-
eration of waste twre monofills, the storage of
waste tires in waste tire monofiiis, the closure
of waste tire monofills, and the shipping, re-
cord keeping and requests for reimbuise-
ments withn the waste tire recycling fund
program The purpose for the repeal of these
sections deals with statulory changes con-
tained in Senate Bill 1051 iom the 73rd legis-
latve session which prohibts the use of
waste tire monofills in the waste tire recycling
fund program as a means of storage of rein-
bursed shredded waste tues

The new sections proposed tor adoption deal
with Waste Tire Recycling Fund (WTRF) pro-
gram dehlintions moved from 30 Texas Ad-
munistrative Code, Chapter 330. Subchapter
A, the registration. operation and record
keeping requrements for waste tre baling
facilties, the conditions regarding confidenti-
alty for registered processors n the WTRF
program, the restnctions for individuals or
comparnies seeking reimbursement under the
WTRF program, the appeals process for
monthly reimbursement vouchers under the
WTRF program, the registration, operation
and record keeping requurements for waste
tne recycling faciities, tor waste tire energy
recovery lacilmies, for transfer stations or re-
cyching collection centers, and for transporta-
tion facidies, the condtions for registration
and operation within the Useful Product Re-
imbursement Program. the gudance for fi-
nancial and program audits peiformed by the
TNRCC for the WTRF program, and the con-
ditions guiding the use, implementation and
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operation of the allocation system The pur-
pose for the creation of these sections deals
with statutory changes contamed in Senate
Bill 1051 that occurred during the 73rd legis-
lative session and that required the develop-
ment and implementation of rules addressing
each of the items

Specifically addressing the conditions guiding
the use, implementation and operation of the
allocation system, the Commussion is inviting
comments relating to the effects of setting the
end use factor to 35% the first fiscal year the
rules are in effect, tor possibly readjusting the
end use factor to between 15 and 50% the
first fiscal year the rules are in effect, and for
possibly readjusting the end use factor to
between 65 and 75% the second fiscal year
the rules are in effect Correspondingly, the
other three weighting factors will be adjusted
to accommodate modifications in the end use
factor should the Commussion choose a per-
cent weighting other than the 35% contained
in the proposed rules.

The proposed amendments deal with general
changes including the replacement of Texas
Water Commission with Texas Natural Re-
source Conservation Commussion, the
change from district office to region office, the
use of the federal tax identification number to
deternune what constitutes a change in own-
ership in all registration programs, the regis-
tration fee for new, renewal or amended
applications in all registration programs, the
change from disposal of whole used or scrap
tires to recycling, reuse and energy recovery
of same tires, the inclusion ol waste tire bal-
ing faciliies, waste tire recychng facities,
waste tire energy recovery laciliies, transter
stations or recychng collection centers, and
transportation facilties in appropriate sections
of the existing rules to ensure adequate appli-
cation of the rules for all indivduals or com-
panies regulated by the WTRF program, and
the expansion of existing rules to include in-
state and oul-ot-stale processing and/or bal-
ing where apptopriate Also, the sections con-
tan amendments that clanfy confusing
requirements and/or correct errors in the ex-
isting rules  Finally, many of the mnor
amendments are t 2 result of amendments to
Subchapter P of the Texas Health and Safety
Code required by Senate Bill 1051 adopted
during the 73rd legislative session

Specifically, minor amendments, some of
which are required by Senate Bill 1051, are in
§§330 805-330 809, relating to generators of
whole used or scrap tiues, these include in-
clusion of automotive dismantlers as a gener-
ator, controlling the sale of tires for resale,
removal of tres from the nm prior to trans-
port, prohibiing generator remuneration for
scrap lres Also, the method of generator
record keeping has been expanded to include
methods other than manitests and the num-
ber of tires aliowed to be held at a generator
ste in contaners has been increased

Specifically, minor amendments, one of which
1s required by Senate Bill 1051, are In
§§330811-330 815 and 330 817, relating to
transporters of whole used or scrap ftires,
these include the change in nm diameter to
determine elgible twes, the charging for
transportation of inelgible tires, and the man-
festing requrements for tres intended for
beneficial reuse



Specifically, minor amendments, requued by
Senate Bill 1051, are in §§330 821-330 827,
relating to mobile tre processors of whole
used or scrap tires, these include TNRCC
approval authoity for legtimate end users
proposed by the processor, senuannual re-
ports to the TNRCC by the processor dentity
ing ther reuse, recyclng and/oi  eneigy
recovery actvities and the wformation that
report shall contam, the requirement to den-
hfy recychrig, reuse or energy recovery activi-
ties 1in an inhal application after January 1
1996 Other minor amendments to improve
the monthly voucher confirmation pirocess in-
clude scale requrements for the weighing ot
tire shreds, identification of the weigh scale 1t
located off site, and records that tack the
transporiation of tre shreds off site to each
off sue location To ensure adequate storage
capacity, confiumation, on a monthly basts, of
adequate storage capacdy prioi 1o approval
of registration 1s 1equred Two additional
amendments include condimions that allow the
TNRCC to pursue suspension or revocation
of registration for fadure to commence facilty
operation within 180 days after receipt of reg-
istration and for failure 1o comply with out-of
state shredding requirements when such be
come effective

Specifically, minor amendiments, requited by
Senate Bill 1051, are n §§330 831-330 835,
330 837, 330 838 and 330 840, relating to the
storage of whole used or scap tres, these
include semiannual reports to the TNRCC by
the storage owner/operator dentifying theu
reuse, recycling and/or eneigy recovery activ-
ties and the nformation that report shall con-
tain, and requirements lor storage of and
ineligibiity of out-of-state tues Other minor
amendments to improve program operation
include nspection of facihiies prior to ap-
proval to ensure complance with program
requirements, and oversize tie storage and
eligibility requuements

Specifically, minor amendments, requued by
Senate Bill 1051, are in §§330 841-330 843
and 330 845-330 848, relating 10 waste twre
facility processors of whole used or scrap
tires, these inciude TNRCC approval author-
ity for legitmate end users proposed by the
processor, semiannual reporis to the TNRCC
by the processor dentifying therr reuse, recy-
chng and/or eneigy recovery actviies and
the information that 1eport shall contain, and
the requuement to identily recychng, reuse or
energy recovery activities i an iitial apphca-
tion after January 1, 1996 Other minor
amendments to impove the raonthly voucher
confumation process mnclude scale requue-
ments for the weighing of tre shieds, dentifi-
cation of the weigh scale if located oft site
and records that tiack the tiansporiation of
tire shreds oft site to each oft sde location To
ensure adequate storage capacily, confuma-
tion, on a monthly basis, of adequate storage
capacty prior to appioval of registialion :s
required and the inspection of facilities prior
to intial approval is required to ensure com-
phance with piogram requuements Two ad-
ditional amendments nclude conditions that
allow the TNRCC to pursue suspension or
revocation of registration for falure to com
mence {acilty operation within 180 days altes
recept of regustration and for failure to comply
with out-of-state  shredding requuemen!s
when such become elfective

Specifically, mnor amendments, required by
Senate Bill 1051, are n §§330 861-330 863,
330 865-330 868 and 330 870, relating to the
Priorty Enforcement List (PEL), these in-
clude PEL requirements whan the number of
tres on the hist exceeds or falls below
500,000 for move than 30 consecutive days,
procedwe and requwrements for implementa-
tion of the Request For Proposal method of
PEL ste assignment, mimmum and maxi-
mum peicentage of PEL tres shredded
monthly, condtions and notice requirements
allowing the TNRCC to access illegal waste
tre sies, and cost recoveiy clean up requue
ments An adddional mmot  amendment to
ehminate the piocessor's requirement to
complete a repon at the conclusion of a PEL
site clean up was made because d was deler-
mined that such a repot was no longer
needed

Specifically, minor amendments, requied by
Senate Bill 1051, are in §§330 871 330 874
and 330 876-330 878, relating to the Waste
Twe Recyclng Fund (WTRF), these include
processor requuements to maintan compl-
ance at exsting faclhties puor o hnal
operational approval of a new faciity a $3 50
fee for truck twes (nm diameter equal 10 or
greater than 175 mnches but less than 25
mches), a statement that the fund balance
shall not fall below $500,000, the requirement
to suspend the PEL muinimum monthly shred-
ding percentage if payment would result in
the fund balance falling below $500,000 and
TNRCC notification of nonpayment for any
tres shredded in excess of that amount sub-
sequent to such notification from the Comp-
trofler, conditions under which processor
remmbursement will be withheld, TNRCC re-
quuement to perlorm biennial capacty as-
sessment, controling the sale of tres for
resale, tires eligible for fee assessment based
on nm diameter, mintmum and maximum per-
cenlage ol PEL tres shredded monthly, ac-
ceplable formats for  reimbursement
vouchers, maximum reimouisement rates for
waste tre baling, types of rubber inehgible tor
fund reimbursement, reimbursement for the
production of usetu! products (not to exceed
$0 25), eligibility requirements for reimbursing
for the baling of waste tres and subsequent
confirmation that those baled tires have been
delvered to an energy recovery facilty, and
the maximum amount of reimbursement an
indivdual or company may receve from the
tund Other amendments to improve progiam
operation include TNRCC nspection time re-
quirement for monthly reimbursement vouch-
ers, a registered facility’s requirement to pub-
hish notice of mtent to operate it facility
intends lo store tires, and the processor’s
requeement 1o piovide a manifest with each
load of tres transported fiom the project site
to execute a community clean up project

Specifically, several minor amendments ase
n §§330 885, 330 886 and 330 888, relating
to Cost Estimale for Closure in oider to un-
prove progiam operation These include the
procedure for estimating and calculating a
tacility’s clean up and closure costs for finan-
cial assurance, the requrement to ensure ex-
isting  timancial assurance amounts are
adequate by ncluding addrional factors that
will be considered n the mal closure cost
calculations, and the conditions under which
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the TNRCC may decde to withhold rem-
bursement (for shredding or baling) if the
processor fails to increase the monthly cumu-
lative cost estimate at the requwed frequency.
Further nunor amendments requred by Sen-
ate Bill 1051 include the requirements for
financial assurance for bahng facilities, the
financial requrements for waste tre recycling
faciities, waste tire energy recovery facilities
and transportation facilties holding a less
than or greater than 30 day supply of in-state
Wres shreds or out-of-state whole used or
scrap tires, the financial assurance requwe-
ments 1if the facility is located out-of-slate, the
requrement that processors making the indial
teimbursement request alter September 1,
1993, shall provide all financial assurance for
closure and clean up of the faciity(ies) based
on the full cost esimate, and the inancial test
for self-mnsurance lor pubhcly owned facilties

Specitically, one minor amendment n
§330 889, relating to Beneficial Use of Whole
Used or Scrap Twes This amendment re-
qures the review and approval of all beneti-
cial use piojects prior to executing the
benehcial use to ensure the project s consts-
tent with curently accepted means of dispos-
ng of waste twes

Stephen Minick, division of budget and plan-
ming, has determuned that for the first five
years the proposed rules are in eHect there
will be fiscal implications as a result ot en-
forcement and administration of the rules
The effect on state government will be an
ncrease n cost of $24,900 in fiscal year
1994, $120,700 i hscal year 1995 and
$104900 i each of the fscal years
1996-1998 Revenues to state government
will increase by approximately $10,000 per
year over the same five-year period These
etfects on state government do not include
potential cost savings from proposed provi-
sions relatng to financial assurance require-
ments and possible costs of reprocessing
oversized shredded twe pieces There will
potentially be etfects on local governmerts
that are also generators of waste tres or
which elect 1o establish tre recycling centers
The potential effects would be equivalent to
those applicable to other generators or recy-
cling center operators The fiscal implications
ol the proposed rules will be reflected in the
added costs of engineering and site construc-
ton required of processors, balers, storage
facihties, and eneigy recovery facilties seek-
ing reimbursement from the waste tire recy-
cing fund Other costs lo operalors are
associated with additional recordkeeping, re-
porting and operating requirements 1o ensure
proper documentation of faciity operations
and the verification of reimbursable activities
These costs can only be determined on a
case-by-case basis ard will vary considerably
with each specific sie and its actual or pro-
posed usns In addtion, an application fee of
$500 will be collected rom owner/operators
for new, renewal or amended applications for
processing, baling or storage faclites No
more than 20 operators are anticipated to be
subject 1o the application fee in any year

These proposed rules, at §330 885(a)(2), re-
quwe that registered waste tre processors
that shred, outside the state, tres generated
in Texas for reimbursement must provide fi-
nancial responsitility in an amount twice the
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amount that would be requred of an in-state
processor These financial assurance costs
can only be determined on a case-by-case
basrts, however it has been estimated that per
waste tre equwalent, the impact could vary
from $0 05 to $0 10 Sections 361 479(d)(2)
and 330 886(a), as proposed, require proces-
sors that have not receved reimbursement
prior to September 1, 1993 to provide finan-
cial responsibihly in full to recewe registia-
tion These provisions, combined with the
capacdy assassment requrements
(§330 871(c)) and the hmitations on alloca-
tions hom the waste twe recycling tund lo-
cated in Subchapter X of this title (§330 920)
will result in hugher up front capdal requwe-
merits for new facihities

Proposed §330 885(a)(1)(E) will requwre that
processars that have produced or are produc-
ing shredded tire pieces over 4 square inches
will have to provde tnancial assurance for
the cost of re-shredding this matenal to a
mimmum ol 4 square inches It is anticipated
that # will cost approximately $0 50 per waste
tre equivalent to reprocess oversized shred-
ded tre pieces to a size of 2° imes 2° The
current estimate of the total pounds of shred-
ded tre pieces greater than 2° imes 2" size
that would have to be reshred 1s 618, 400,996
pounds which 1s equal to 33,069,572 wasle
tire equivalents Al an estimated unit cost of
$0 50 per waste tre equivalent, the fiscal
impact to date on tre piocessors stoing twe
shreds greater than 2" times 2° size would be
$16 5 milhon The provision of financial assui-
ance for these costs will reduce potential hia-
biiles to the stale for cleanup of facities
writhout adequate funding for reprocessing
and ste closure Inaddition to hinancial assur-
ance costs for shredded tre pieces n stor-
age, there may also be addtional future costs
to tre processors related to changes in oper
ations to produce shredded tre pieces which
will quahty for rembursement These costs
could include equipmernt replacement or mod-
icaton and additoial operating requwe-
menls These cosls have not been
determined

The amendments to statutory authorty which
require these rules will have further fiscal
imphcations which may be reterenced n
these rules, but ale not modified by them
These effects include the additional costs to
consumers, including businesses, of the n-
creases in tre fee assessments for the sale
of larger twes In addiion, statutory require
ments related to management and conirol of
the waste tre recychng tund, including mga-
tions on disbursements under certain condr
tions, will have potential fiscal implications for
processors and other operators with claims
for reimbursement or future business costs 10
be covered by revenues from reimbursable
activities. The proposed rules will have ef-
fects on small businesses which should be
equivalent to those elfects on larger con-
cerns The effects on small businesses will
vary proportionally with the volumes of raw
recyclng matenal mamntained on site regard-
less of the size of the business, number of
employees or gross income

Mr Minick also has determined that for the
first tive years the proposed rules are in effect
the public benefit anticipated as a result of
enforcement of and comphance with the rules

will be improvements in the state's abidy to
meet the goals of mmrizing the land dis-
posal of solid waste, increases in the recy-
ching ot and recovery of energy from the
municipal sohd waste stream, increased pro-
techon ot human health and safety and con-
trol of nsks fom waste lre storage and
processing sites, improvements in the over-
sight and management of the wasle tre recy-
cing program and enhancements to audit
and other hnancial control activities to ensure
the most etficient use of state funds There
aro no anticpaled costs to any persons re-
quved to comply wih these rules as pro-
posed excep! those costs dentihed
previously as costs to a consumer or regu-
lated facility owner/operator

A public hearing on this proposal will be held
from 900 am untd Noon, n Room 564, on
May 16, 1994, in Buiiding F, at 12015 Park 35
Cwcle, Austin, Texas

Commenls on the proposal may be submited
10 Jennifer A Sdinell, Manager, Tre Recy-
ching and Cleanup Section, PO Box 13087,
Texas Natural Resowrce Conservation Com-
mission, Austn, Texas 78711-3087 Com-
ments must be recewved no later than 30 days
from the date of publhication of this pxoposal n
the Texas Register

The amendments and new seclions are pro-
posed under the Heallh and Salety Code,
Chapter 361, as amended by Senate Bill
1051, Act of the 73rd Legislature, 1993, which
provides the Texas Natural Resource Con-
servation Commission with the authorty to
establish the rules necessary lo adequately
administer the Waste Twe Recycling Fund,
and implement the actvties necessary o in-
sure prompt and accurate pay out from the
tund, and 1o register and montor the actvities
of waste tre generators, transporters, fixed
and mobile processors, and storage and dis-
posal facity owners or operators, and under
tha Texas Water Code, §5 103, which gives
the Texan Natural Resowce Conservation
Commussion the powers, duties and responsi-
bilties

The amendments implement the Administra-
tive Procedure Act, Texas Government Code,
Chapter 2002 (Vernon 1992)

§330801. Purpose  The purpose of the
rules in this subchapter 1s to establish proce-
dures and requirements for the safe storage,
transportation, processing and recycling,
reuse or energy recovery [disposal] of
whole used or scrap tires, scrap tire pieces
or shredded tre pieces

§330802  Applicabiduy

{a) The sections in this subchapter
are applicable to persons that are involved
1 the generation, transpoitation, processing,
storage, recycling, reuse or energy recov-
ery [disposal and recycling] of whole used
or scrap tires or scrap tire pieces that are
classified as municipal solid waste and reg-
ulated by the Texas Natural Resource
Conservation Commission [Texas Water
Commussion] (commission or TNRCC

[TWC]) pursuant to §330 3 of this ttle (re-
lating to Applicability) The sections 1n this
subchapter are not applicable to whole used
or scrap tires that are classified as industrial
solid waste

(b)y A ure becomes a whole used or
scrap tre and 1s ehigible for retmbursement
under the Waste Tire Recycling Fund
(WTRF) when it s discarded by a person
after 1t has been utitlized for its intended
purpose A used tire that can be salvaged
and used for another purpose, retreaded, or
sold as a good used velcle tre 15 not
subject  to  the  requirements  of  this
subchapter, except as noted in §330.807 of
this title (relating to Generator Record
Keeping) and §330 889 of this utle (relat-
ing to the Beneficial Use of Whole Used or
Scrap "Tires) A whole used ure that cannot
be reused for or legally modified to be
reused for its original intended [any
other] pumose 16 a scrap tire and 1§ subject
to the requirements of this subchapter

(¢c) Whole used or scrap ures that
can be salvaged and used tor another pur-
pose, reticaded, or sold as a good used
velucle tire are exempted from the requtre-
ments to be split, quartered, or shredded at
processing sites  All discarded used tires
will be subject to manifesung by registered
generators in accordance with the require
ments 1n §330 807 of this utle (relating to
Generator Record Keeping [Generators of
Whole Used or Scrap Twes]) Tire stock-
piles being held for adjustment by the man-
ufacturer must be classified by the
manufacturer for reuse or disposal within 90
days Used tires being held for resale that
are stockpiled shall receive appropriate vec-
tor control made at a frequency based upon
weather conditions and other applicable lo-
cal ordinances

(d A sold or non-pneumatic
whole used or scrap tire may be disposed of
1n a municipal or industrral solid waste or
facility provided there 1s no other available
means to reduce the ure into recyclable
matenal.

() (No change)

(f) Large whole used or scrap tues
that are 25 (26] inches or more in nm
diameter or that weigh a mimmum of 500
pounds are exempt from the requirements to
be spht, quartered or shredded at a storage
site or a permitted landfill The large whole
used or scrap tres[.) specified 1n this sub-
section raay [, shall not be disposed of 1n a
landfill and shall] be either recycled or
stored at a registered waste tue storage fa-
ciity Adequate vector control shall be
maintained at the registered waste tire stor-
age faculity thot 1s storing these tires.

(g) Large whole used or scrap tires
that are 25 [26] inches or more in nim
diameter or that weigh a minimum of 500
pounds {and are capable of being shredded
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into preces less than mne square inches in
diameter] will not be eligible for reimburse-
ment from the WTRF unless they come
from PEL sites.

(h) No more than 500 scrap tires
or that equivalent in shredded tire pieces
shall be stored at a facility that is not
registered with the commission.

(1) Waste tire baling facilities as
registered under  §§I30.851-330.858  of
this title (relating to Waste Twe Baling
Registration) shall be considered waste
tire facilities and requitred to comply with
all applicable requirements contained in
this subchapter relating to waste tire fa-
cilities.

(j) Mobile tire processors  and
waste tire facilities located out-of-state
shall comply with all requirements con-
tained in this subchapter currently appli-
cable to in-state mobile tire processors
and waste tire facilities.

(k) The commission shall appont
to the Municipal Solid Waste Manage-
ment and Resource Recovery Advisory
Council, one registered fixed waste tire
processor and one registered mobile tire
processor pursuant to the Texas Health
and Safety Code, §363.041 (relating to
Composition of Advisory Council).

§330.803  Defiutions  The  following
words and terms, when used in this chapter,
shall have the following meanings, unless
the context clearly indicates otherwise
Other definitions, pertnent to specific sec-
nons, are contaned within the appropriate
sections

Baled tire-A ure that 1s, by mechan-
ical process. compressed with other tires
and mauntained in that compressed state by
wire straps for the purpose of transportation
to individuals or companies that intend to
use the baled tres for energy recovery pur-
poses.

Commussion-Texas Natural Re-
source Conservation Commission Executive
director-Executive Durector of the Texas
Natural Resource Conservation Commus-
sion

Facility-All conuiguous land, and
structures, other appurtenances. and 1m-
provements on the land, used for process-
Ing, storage, recycling, reuse, energy
recovery, or disposal of whole used or scrap
tres or shredded tire pieces

Fleet operator-An 1individual or
company that owns or operates more than
15 vehicles and generates 30 or more whole
used or scrap tres per quarter

Generator~An individual(s) or com-
pany(1es) that accepts whole used or sciap
tire for storage, is a fleet operator, 1s an
automotive dismantler, or 1s a whole new or
used ure retailer, wholesaler, manufacturer,
or retreader

Green tire The casing form of a ure
that has not been cured or does not have a
tread or marking of any kind

Manufacturer reject tire A tire ren-
dered defective in the manufacturing pro-
cess, whether the tire 1y determined to be
defective before or after consumer  pur-
chase

Mobile tre processor An individu-
al(s) or companylies) registered as a mohile
facthity at whach whole used or scrap ures
or tire pieces are collected and shredded for
delivery to a waste tire storage facihity, or a
facthity that recycles, reuses, or recovers the
energy from the shredded tre preces

Monthly cumulative closure cost es-
umate The accumulated total of tinancal
assurance as approved by te executive di-
rector 1 the registration of facilities regu-
lated by this subchapter and  requining
tinancial assurance

Operator The person iesponsible for
the overall operatton of the facibity

Owner The person or company who
owns the faciity o part of a tacility

Postconsumer waste A matenal or
product that has served 1ts intended use and
has been discarded after passing through the
hands of a final user Yor the purpose of this
subchapter, the term does not include indus-
trial or hazardous waste

Recyclable maternal Matenal that
has been recovered or diverted form the
sobd waste stream for purposes of reuse,
recycling, energy recovery, or reclamation,
a substantial poruon of which 15 consis-
tently used 1n the manufacture of products
which may otherwise be produced using
raw or virgin materials Recyclable matenal
1s not solid waste However, recyclable ma-
terial may become solid waste at such time,
f any, as 1t is abandoned or disposed of
rather than recycled, whereupon 1t will be
solid waste with respect only to the party
actually abandoning or disposing of the ma-
terial

Shredding -The mechanical reduc-
tion of a whole used or scrap tire or scrap
tre pieces to pieces that are less than nine
square Inches in size

Shredded tire piece-A particle of a
used or scrap tue or scrap tire piece that has
been split, quartered., or shredded to less
than nine square inches 1n size

Tire piece-A portion of a waste ure
such as the sidewall, tread, bead. etc gener-
ally though not necessarly disposed of by a
business that uses some other part of the
waste tire to make a product The discarded
portion of the waste tire, whether located on
a PEL site, a generator site, or a special
authonization site can be shredded for reim-
bursement from the WTRF and shall be
addressed 1n any PEL site clean-up plan

Tire recycling collection center-A
site recerving whole used or scrap tures or
scrap tire pieces from the general public or
a specifically designated generator for ship-
ment to a registered mobule tire processor,

waste ure facility, waste tire baling facility,
waste tire energy recovery facthty, or waste
ure recycling facility

Tie shredder A prece of equipment
used to spht, shred, or quarte: tires which s
cither statonary or bolted 1n place and can-
not be transported trom one area to another,
or a prece of equipment used to split, shred
or quarter tures which 1s mounted on wheels
or 15 skid mounted and ts hauled from one
location to another within the state

Tire transfer station A site receving
whole used o1 scrap tires or scrap tire preces
from the general public or a specitically
designated generator for shipment to a reg-
istered mobile tire processor, waste tire fa-
cility, waste tre baling faciity, waste tire
energy recovery tacthty, or waste tire recy-
ching facility

Iransportavon  facility A facility
owned and/or operated by an individual(s)
or company(ies) that stores baled or loose
whole used or scrap tres or scrap tre pieces
for pertods longer than 30 consecutive cal-
endar days at maiine terminals, rail yards or
trucking facilities

Useful product A useful product 15 2
recycled product that 1s made from whole
used or scrap ures or scrap ure pieces or
shredded utre pieces, 18 in a marketable
form, has a contract for sale of a minimum
of 75% of the product made on a calendar
quarterly basis, 1s available for immediate
sale upon completion of the processing, and
the contracted product 18 removed from the
waste tire recycling faclity during that cal-
endar quarter

Useful product reimbursement pro-
gram (UPRP)-A program that manages a
schedule of reimbursement to registered
waste tre recyclers that process weighed
whole used or scrap tires or scrap tire pieces
or shredded ure preces 1nto useful products

Waste tire-A scrap tire that has been
disposed of and can no longer be used for
the purpose for which 1t was onginally 1n-
tended

Waste tire baling faciity An indi-
vidual(s) or company(ies) that bale tues for
the purpose of energy recovery A waste
tue baling faciity shall be a fixed and
permanent facility

Waste tre energy recovery facilt-
ty-An individual(s) or company(ies) that
utilbize whole used or scrap tires or scrap tire
pieces as tire derived fuel or fuel supple-
ment for energy recovery purposes

Waste ure facility-A  registered
fixed processing factlity at which whole
used or scrap tures or tre pieces are col-
lected and shredded for delivery to a waste
tire storage faciity, or a facility that recy-
cles, reuses, or recovers the energy from the
shredded tire preces

Waste tre recychng-Any pro-
cess(es) 1in which all or part of baled or
loose whole used or scrap tires or scrap tire
pieces or shredded tire pieces are utilized
either alone or in conjunction with other
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materials to make a product(s) (including
energy recovery) which has a commercial
market venfiable by the executive director
or which has been otherwise approved as a
site specific beneficial use by the executive
director

Waste tire recycling facility-An 1n-
dividual(s) or company(ies) that utihize
shredded tire pieces of less than mine square
inches from registered WTRF processors as
raw matenal for the purpose of manufactur-
ing uscful products, or uthze whole used or
scrap ures or scrap ure pieces and convert
cither all or a portion thereof by any means
including, but not limited to mechanical,
chemical, or thermal processes in order to
obtain a useful product(s)

Waste tire  recycling fund
(WTRF)-The fund into which ure fees col-
lected on new ures that are sold 1n Texas
are deposited

Waste tire storage faciity A regis-
tered facdity at which whole used or scrap
tires or shredded tire pieces are collected
and stored (before being offcered as mate-
nal) to facilitate the future extraction of
useful matenal for recycling, reuse, or re-
covery The term does not include a marine
dock, rail yard. or trucking facility uscd to
store tires that are awaiing shipment to a
person for recycling, reuse. or energy re-
covery for 30 days or less

Waste tire transporter- A registered
individual or company that collects and
transports whole used or scrap tires, or tire
pieces or shredded tire pieces for storage.
processing, or disposal

Weighed tire-A umt of weight for
shredded whole used or scrap tires that 1s
equal to 187 pounds

§330.805. Generators of Whole Used or
Scrap Tiwres

(a) Applicability The regulations
contained 1n these sections establish stan-
dards applicable to the generators of whole
used or scrap tires For the purpose of this
subchapter, a generator shall be a person
that accepts whole used or scrap tires for
storage, is a fleet operator, is an automo-
tive dismantler, or is a whole new or used
tire retaller, wholesaler, manufacturer, or
retreader

(b) Responsibility Each generator
shall be responsible for ensuring that [whole
used or] scrap tires are transported by a
registered transporter Each generator shall
ask the transporter where their [his whole
used or] scrap tires are being delivered to,
and may designate the destination of the
[whole used cr] scrap tires that they gener-
ate

(c) Generator. A generator shall
[may] not place a whole used or scrap tre
or split, quartered, or shredded tire pieces in
a dumpster for pickup by a collection vehi-
cle that has an enclosed packer unit attached

or that 1s used on a routine and/or regular
collection route All whole used or scrap
ures and shredded ure pieces transporled
from a generator's location shall be trans-
ported and manifested in a separate, identi-
fiable load

(d) Invoices. Whole used tires
sold as good used vehicle tires shall be
invoiced according to §330.807 of this
title (relating to Generator Record Keep-
ing).

(¢) Remuneration. A generator
may not receive remuneration in  ex-
change for scrap tires.

() Resale. A wholesale or retail
tire dealer who sells or offers to sell new
tires not for resale shall accept from cus-
tomers, without charge, used tires of the
type and in a quantity at least equal to
the number of new tires purchased.

(g) Rim removal. Generators
shall arrange to remove scrap tires from
the rim prior to transport to a waste tire
facility or mobile tire processor, or waste
tire recycling facility.

§330 806 Generator Registration

(a) Individuals or companies [Tire
generators] that regularly dispose of whole
used or scrap tires and are therefore desig-
nated as generators shall obtain a registra-
tion number from the executive director.
The generator must contact the executive
duector, identify the [lumself/herself or
hisher] business as a regular volume or
large volume whole used or scrap tire gen-
erator, provide the business name, business
tax identification number or social secu-
rity number, mailing address, street ad-
dress, or physical location, and the city
and/for county 1 which the business
[he/she] is located.

(1) A regular volume gener-
ator is one that stores a maximum of one
totally enclosed and lockable container.

(2) A large volume generator
is one that stores a maximum of three
totally enclosed and lockable containers.

(b) Registraton numbers will be 1s-
sued for each [separate] business [location]
collecting whole used or scrap tires.

(¢) The recipient of a generator reg-
istration number shall notify the executive
director within 15 days, 1n writing, of any
changes to generator information contained
in commussion records. §330 807. Generator
Record Keeping.

(a) Mantenance of records. Origi-
nals [Copies] of mamifests, work orders,
invoices [daly logs)] or other documenta-
tion used to support activities related to the
accumulation, handling, and shipment of
whole used or scrap tires shall be retained

by the generator [at the facility site] for a
peniod of three years. All such records shall
be made available to the executive director
upon request.

(b) Manifest. Generators shall niti-
ate and maintain a record of each individual
load of whole used or scrap tires hauled off-
site from their business location The record
shall be in the form of a five-part manifest
or other similar documentation approved by
the executive director. The generator shall
complete the following information cn the
manifest

(1) name and address of the per-
son who generated the whole used or scrap
tires and the type of generator,

(2) generator's [generator]
commuission registration number,

(3)-(9) (No change)

(c) Completed manifest A gener-
ator shall obtain [a copy of] the completed
manifest within three months after the
{whole used or] scrap tires were transported
off-site by the transporter

(d) Uncompleted manifest The
generator  shall notify the appropriate
TNRCC [TWC] regional [district] office of
any transporter, mobile or fixed tire proces-
sor or storage site owner who fails to com-
plee  the manfest, who alters the
generator portion of the manifest or fails
to return [a copy of] the manifest within
three months after the off-site transportation
of the whole used or scrap tires.

(e) Records. Generators shall
maintain a record of whole used tires
sold as good used vehicle tires and hauled
off-site from their business location. The
record shall be in the form of a manifest
completed in accordance with subsection
(b) of this section or a work order or
invoice which includes the following in-
formation:

(1) name and address of the
person who sold the whole used tires;

(2) date of the off-site ship-
ment;

(3) number and the type of
whole used tires sold; aud

(4) name and address of the
person or business who purchased the
whole used tires. The generator shall re-
tain the records for a period of three
years and the records shall be made
available to the executive director for re-
view upon request. [Generator's log. Any
whole used or scrap tire generator shall
mantain a log showng the date, number,
type and method of transporting the whole
used or scrap tires off-site. The generator
shall retain this log for a period of three
years and the log shall be available to the
executive director for review upon request.)
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(N Notice. The generator shall
maintain a copy of the commission notice
confirming the status as a registered gen-
erator and the notice shall be made avail-
able to the executive director for review
upon request.

§330 808 On Site Storage

(a) Generators of whole used or
scrap tires may store those same tires at the
location where they are generated for a
period not greater than 90 days. Whole used
or scrap tires stoved at the generator’s sile
must be transported off-site. within 90 days
of their accumulation Tires stored outside
[out of doors} in an uncontrolled pile shall
be monitored for vectors, and appropriate
vector control measures shall be utilved at
least once every two weeks

(b)  Whole used or scrap ures gen-
erated by and stored at a generator’s loca-
uon may be collected 1in a transportable
collection container that 1s mobile, com-
pletely enclosed, and lockable for a period
of not greater than 90 days The collection
container shall be secured when it is un-
attended. The enture container shall be
hauled from the site by a registered trans-
porter, taken to a registered tire processing
or storage facility, and shall be manifested

(c) Regular volume generators
[Generators] of whole used or scrap tires
may store those same tres at the location
where they are generated provided the num-
ber of whole used or scrap tires does not
exceed 500 on the ground or 2,000 {1,500]
in a totally enclosed and lockable container
Large volume generators may store those
same tires at the location where they are
generated provided the number of whole
used or scrap tires does not exceed 500
on the ground or 2,000 in each of three
totally enclosed and lockable containers.
Whole used or scrap tres stored outside
[out of doors] in a controlled pile shall be
monitored for vectors, and approprate vec-
tor control measures shall be utilized at
least once every two weeks

(d) Generators of whole used or
scrap tires shall only allow the accumula-
tion of tires that were generated on-site to
be stored at that same site No whole used
or scrap twres from separately owned piaces
of business shall be transferred to, accepted,
or located at, a site where they were not
generated, unless the site is registered
with the commission as a large volume
generator in accordance with §330.806 of
this title (relating to Generator Registra-
tion) or a transfer station in accordance
with §330.937 of subchapter X of this
title (relating to Registration for a Trans-
fer Station or Recy.ling Collection Cen-
ter). Generators of whole used or scrap tires
with multiple places of business may con-
solidate and store the whole used or scrap

tres from several business locations to one
location providing the number of whole
used or scrap tires does not exceed 500 on
the ground or 2,000 [1,500} in a totally
enclosed and lockable contamner Whole
used or scrap tires stored outside [out of
doors] 1 a controlled pile shall be mom
tored for vectors, and appropriate vector
control measures shall be utlized at least
once every two weeks

() Retalers and wholesalers who
sell whole used {or scrapl ties as a com
modity shall do so only from stock that has
been sorted, marked, classihed, and w
ranged i an organwzed manner for sale o
the consumer, or has been designated on
the mamfest as removed for reuse by a
registered transporter. Used tires that are
to be resold as commodities, but aie not
sorted, marhed, classified, and arranged
in an organized mamer for sale to the
consumer [handled as described n this sub-
section], shall be considered as stockpiled
whole used or scrap tres and the site shall
be subject to registraton as a wasle ure
storage facility, if the number of whole used
or scrap tres at the generator site exceeds
500 on the ground or 2, 000 [1.500] n a
totally enclosed and lockable container

§330 809 Tramsportanon Requerements

(a) A generator shall mmbate the
manifest required 1n §330 &07(b) of thie
title (relating to Generator Record Keeping)
for each shipment of whole used or scrap
tires transported off-site

(b) A generator may designate the
destination of all [whole used or] scrap ures
generated at the husiness [his/her] location

(c) A generator may transport their
[his/mer own whole used or] scrap tires to a
waste tire faciity or mobile tire processor,
provided a tire transporter registration has
been obtaiwned from the executive director
Generators who do not transport thetr [own]
tires shall only use a ure transporter who 1s
registered by the executive director

(d) A waste tire transporter or a
mobule tire processor shall not charge a fee
on or after Aprl 1, 1992, to the wholesale
or retal dealer of new ures for collecting
whole used or scrap tires for dehvery to a
waste tire facility or fo. collecting or shred-
ding whole used or scrap tires accepted for
temporary storage from purchasers of new
ures This prohibition does not apply to the
transportation of whole used or scrap ures
classified as reusable under §330 808(e) of
this uitle (relating to On Site Storage) This
prohubition also does not apply to manufac-
turers, retreaders, fleet operators, automo-
tive dismantlers, owners or operators of
storage sites that contain whole used or
scrap tires, and wholesale and retail dealers
of used tires This prohibition also does not
apply to the transportation of whole used or

serap tires that are bemng disposed of 10 a
permutted landfill {or tire monofill]

(¢) Used or defective ures shipped
back 10 the manufacturer or manufacturer’s
representative for adjustment are not re-
quued to be tansported by a registered
tansporter, provided the generator retams,
for a penod of thiee years, written records
of the shipments, ndicating the date of
shipment, destination and the number of
ures 1 cach shipment. These records shall
be made avaitable o the excecutive duecto
for review upon request

() (No change)

SN Lramporters of Whole Used o
Scrap Lirey

() Apphicability  The regulations
contamned 1 these sections establish stan-
dards applicable to transporters collecung
and hauling whole used or scrap twes or
shredded ure preces [Methods of transpor-
tation shall include, but are not himited to,
measures unhzing roadway, rail, and wates
facilities ] These sections are applicable to
waste tire transporters and other ure trans-
porters who transport whole used or scrap
tires o1 shredded ure preces to or from a
registered  generator, waste tive  facility,
mobile tire processor, regstered waste
tire storage site, waste tire recycling facil-
ity, waste tire energy iecovers facility,
transfer station, or Priority Enforcement
List (PEL) site

(b) Responsibihity Transporters
shall maintain records using a manifest sys-
tem as provided in §330 815 of this utle
(relaung to Transporter Record Keeping)
Each transporter shall be responsible for
ensuring that [whole used or] scrap tires or
shredded tire pieces are transported to a
waste ure facility, a registered waste tire
storage site, a waste tire recycling facility,
waste tire energy recovery facility, trans-
fer station, a permitted landfill [or
monofill]. a recycler of whole used or scrap
tires {ure] or shredded tire pieces
[recycler], or a retreader

(c) Prohibition A waste tire trans-
porter may not charge a fee to a wholesale
or retall dealer of new tires for collecting
[for delivery to a waste ure facility or for
collecting and shredding] whole used or
scrap tres that have a rim diameter of 12
inches but less than 25 inches and are
accepted for temporary storage by the
dealer from purchasers of new tires

(d) A registered waste tre trans-
porter may charge a collection andfor trans-
portation fee to a generator that accepts
whole used or scrap tires for storage, 1s a
fleet operator, 15 a wholesale dealer of used
tires, 15 a retail dealer of used tires, 1s a
manufacturer, 1S an automotive dismantler
or 1s a retreader Addiionally, a transporter
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may charge a generator (as defined 1n
§330 805

(a) of the title (relating to Gener-
ators of Whole Used or Scrap Tires)) a
collection and/or transportation fee for tires
that are not transported to a waste ure facil-
ity. a mobile iire processor, {or] a waste
tire storage facility, a waste tire energy
recovery facility, or a waste tire recycling
facility. Also, a transporter may charge a
generator (as defined in §330.805

(a) of this title) a collecuon and/or
transportation fee for tires that have a nm
diameter of less than 12 inches or 25 inches
or more

§330 812 Transporter Registration

(a) Transporters shall register thei
operations with the executive director A
person shall not transport whole used or
scrap tires without registening with the ex-
ecutive director prior to commencing opera-
tions An application for a transporter
registraton shall be made on a form ob-
tained from the executive director upon re-
quest The applicant may deliver the
completed application to any commission
regional office or mail the completed appli-
cation to the following address Texas Nat-
ural Resource Conservation Commission
[Texas Water Commussion, 1700 North
Congress Avenue, Stephen F. Austin Build-
ing,] PO. Box 13087, Austin, Texas
78711-3087 The following registration in-
formation must be provided to the executive
director:

(1) (2) (No change)

(3) a description of vehicles to
be registered, including the:

(A)-(C) (No change.)
(D) capacity of vehicle, and

(E) type of vehicle; [and]

(4) the anticipated number of
tires to be hauled and/or weight of shredded
tire pieces to be hauled per year; and[.]

(5) the business identification
or social security number.

(b) Transporters who are registered
by the exccutive director shall maintain a
copy of their commission registration no-
tice [form] containing their assigned regis-
tration sumber at their designated place of
business and in each vehicle used to trans-
port whole used or scrap tires.

(c)-(d) (No change)

(¢) A new registration application
shali be submitted, to the executive director
within ten days of a determination by the
executive director that operations or man-

agement methods are no longer adequatcly
described by the existing registration or
ownership of the registered transporter 15
changed Following the executive director’s
determination, the old transporter registra-
tion number may [shall] be canceled or
transferred to the new registrant.

(f) Suspension, revocation or dental
of registration procedures are as follows

(1) 'The commisston may sus-
pend or revoke a registraton or deny an
initial or renewal registration for

(A)-(B) (No change)

(C) alteration [falsification)
of waste shipping documents or shipment
records,

(D)-(I)  (No change )

(J) falure to noufy the
TNRCC [TWC] of any change in trans
porter registration information required 1n
subsection

(d) of this section, or

(K) (No change )
(2)-(4) (No change )

§330813 Delivery Requrement  Trans-
porters shall deposit {whole used or] scrap
tires at a registered waste tire facility, regis-
tered waste tire storage site, or at a permit-
ted landful [or monofill] as designated by
the generator Shipments of whole used or
scrap tires may not be commingled with any
other type of waste material, except for
incidental whole used or scrap tires picked
up 1n enclosed packer units

$330814 Vehiwcle und Equipment Sanitu-
tiorn. Standurds  All vehcles and equip-
ment used for the collecton and
transportation of whole used or scrap tires
or shredded tire pieces shall be constructed,
operated, and maintained to prevent loss of
whole used or scrap tres or shredded tire
pieces during transport and to prevent
health nuisances and safety hazards to oper-
ating personnel and the public Collection
vehicles and equipment shall be maintained
in a santary condition to preclude odors
and nsect breeding. Any vehicle or trader
used to transport whole used or scrap tires
or shredded tire pieces shall be identified on
both sides and the rear of the vehicle The
identification shall consist of the name and
place of business of the transporter and the
commussion registrabon number using num-
bers and letters at least two inches tall
Trailers or trucks used to transport whole
used or scrap tiwes shall be either fully

enclosed and lockable. or have sidewalls of
sufficient height to coniain the load Iral-
ers and trucks transporung whole used or
scrap tires in excess of the sidewall hesght
of the vehicle shall be covered with a tarp
dunng transtt Tralers and trucks transport
ing shredded tire pieces shall be covered
with a tarp durning transit

SI3081S Transporter Recordhecping
(a) Manifest
(D-(2)

(3) 1t the transporter removes,
for beneficial reuse, all tires from an m
dividually manifested load, the trans
porter shall return the original manifest
to the generator within three months of
the date of collection,

(No change)

{b)  Transportation. Transporters
may transport whole used tres that can
be used for the original intended purpos:
or modified to be used for the onginal
intended purpose without a4 manifest,
provided the load is accompanied by a
work order or invorce which includes the
following information:

(1) name and address of the
person who sold the whole used tires;

(2) date of the off-site ship-
ment;

(3) number and the type of
whole used tires sold; and

(4) name and address of the
person or business who purchased the
whole used tires.

(c)[(b)] Mantenance of records and
reporting The transporter shall retain [a
copy of] all manifests, work orders or
invoices showing the collection and dispost
tion of the whole used or scrap tires ot
shredded tie pieces Records [Manifes!
coples] shall be retained by the transporter
at the [lus/her] designated place of business
for a period of three years and made avail-
able to the executive director upon request
Transporters shall submit to the executive
director an annual report of their actvities
through December 31 of each calendar year
showing the number and typ= of whole used
or scrap tires collected, the disposition of
such tires, and the number of whole used or
scrap tres delivered to each facility The
report shall be submitted no later than
March 1 of the year following the end of
the reporing period The report shatl be
prepared on a form provided by the execu-
tive director

(d)[(c)] Local ordinances Where
local ordinances require controls and re-
cords substantially equivalent to or more
stringent than the requirements of subsec-
tion (a) of thus section, transporters may use
such controls and records to satisfy the
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commission’s requirement under this sec-
ton, following review and approval by the
executive director

$330 816 Interstate Transportation  Per-
sons who engage in the transportation of
{whole used or] scrap ures from Texas to
other states or countrics, or from other
states or countries to Texas, or persons who
collect or transport [whole used or} scrap
tires in Texas but have their place of busi
ness tn another state or country, shall com-
ply with all of the requirements for
transporters contamned in this subchapter 1t
such persons also engage 1n any actvity of
managing whole used or scrap tires in
Texas by storage, processing, or disposal,
they shall follow the applicable require-
ments for operators of such activities Per-
sons who engage 1n the transportation of
whole used or scrap tires which do not
originate or terminate in Texas, are exempt
from these regulations, except for §330 814
of this title (relating to Vehicle and Equip-
ment Sanntation Standards)

§330 817 Transporter Fees
(a)-(b) (No change)

(c) Fee schedule The fees shall be
calculated based on the total number of
whole used or scrap tuwes or shredded tire
pieces transported annually The total
weight of shredded tire pieces transportated
annually shall be converted to the number
of whole used or scrap tires using a conver-
sion factor of 187 pounds per twre The
following schedule shall be used to calcu-
late the fee amount owing to the commuis-
sion:

(1)<(6) (No change.)

(d) Method of payment The trans-
porter’s annual registration fee shall accom-
pany the applicsnt’s payment coupon and
shall be submitted in the form of a check or
money order made payable to the Texas
Natural Resource Conservation Commniis-
sion [Texas Water Commission) and deliv-
ered or matled to Fiscal Division, Texas
Natural Resource Conservation Commis-
sion, P.O Box 13087, Austin, Texas
78711-3087.

(e) Revenue derived from fees
charged under this section to transport-
ers of whole used or scrap tires or shred-
ded tire pieces shall be deposited to the
credit of the waste tire recycling fund.

§330 821 Mobile Tire Processors of Whole
Used or Scrap Tires.

(a)-(b) (No change)

(c) Recycling responsibility Each
mobile tire processor operating a mobule tire
shredder that participates in the Waste Tire
Recycling Fund (WTRF) program and re-

ceives reimbursement  from the WTRF
[(WTRF)]) shall ensure that the shredded ure
pieces that are generated have been dehiv-
ered to a registered waste tire storage facil-
ity, or to a recychng, reuse, or encrgy
recovery facthity in accordance wath appli-
cable sections of this subchapter

(d) Prolbition Mobile tue proces-
sors operating a mobile tire shredder shall
not charge a tee to a retail or wholesale
dealer for collecting tor dehivery 10 a waste
tire facility or for collecting and shredding
whole used or scrap ures aceepted for tem
porary storage by the dealer from purchas
ers of new tires, on or after Apul 1, 1992
This prohibition does not apply to the col
lecting and shredding of whole used or
scrap ties receved  from manufacturer,
retreaders,  fleet  operators,  automotive
dismantlers, and storage site owners or op-
erators of whole used or scrap tires

(¢) (No change)

() Approval anthority. The exec-
utive director has the authority to ap-
prove or disapprove an individual or
company wdentified by a mobile tire pro-
cessor, as a legitimate end use source for
their baled whole used or scrap tives or
shredded tire pieces.

(g) Recycling report.  Effective
January 1, 1994, and on a semannual
basis thereafter, mobile tire processors
shall report their recycling, reuse, and
energy recovery activities to the executive
director. The semi-annual report shall be
prepared on a form provided by the exec-
utive director, and at a minimum the
following information shall be required
in the report:

(1) the name, physical address,
mailing address, county and telephone
number of the waste tire facility;

(2) the name, physical address,
mailing address, county and telephone
number of partners, corporate officers,
and directors; and

(3) a listing of ail registered
waste tire recycling facilities or waste tire
energy recovery facilities where the mo-
bile tire processor currently delivers the
shredded tire pieces. Each waste tire re-
cycling facility or waste tire energy re-
covery facility listed shall include the fol-
lowing information:

(A)  name of responsible
person, partuers, corporate officers, and
directors;

(B) phone number of com-
pany and responsible person;

(C)  physical address and
mailing address of the waste tire recy-

cling facility or waste tire energy recov-
ery facility;

(D) detaled description of
process to recyde, veuse or recover the
encigy from the shredded tire preces;

(E)  copres of contracts and
agreements between the mobile tue pro-
cessor and the waste tire vecychng facility
or waste tire energy recovery facility for
the recychng, reuse or energy recovery or
the shredded tne peces;

(F)  exact quantities, by
month, (in number of tires or weight of
shredded tire pieces) that the mobile tire
processor delivered  to the vegistered
waste tire vecychng facility or waste tire
energy recovery facibty;

(G)  the duration of the con-
tract or agreement and the total material
intended to be dehvered;

() a complete description of
additional activities in which the mobile
tire processor is currently involved that
may be classified as encouraging or pro-
moting the growth of additional recy-
cling, reuse, or energy recovery facilities
in the state, or assisting in the expansion
of existing recycling, reuse, or energy re-
covery facilities in the State; and

(5) any information cousid-
ered coufidential shall be so indicated on
each page of the report and submitted
with a cover letter requesting that it re-
main confidential. Such request shall be
recognized as confidential pursuant to
§330.875 of this title (relating to Confi-
dentiality).

§330 822 Mobude Tire Processor Registra-
tton

(a)-(d)

(e) A new registration application
shall be submutted to the commussion within
ten days of a determination by the executive
director that operation or management
methods are no longer adequately described
by the existing registration, or ownership of
the registered mobtle ure processor has
changed A change in the federal fax iden-
tification number will constitute a change
of ownership. Following the executive di-
rector’s determination, the previously issued
mobile processor registrauon number shall
be canceled

(No change )

() Suspension, revocauion or demal
of mutial or renewal registration procedures
are as follows

(1) The commission may sus-
pend or revoke a registration or refuse to
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1ssue an wnutial or renewal registration for

(A)-(B) (No change)

() alteration [Talsification)
ot any record maintained or received by the
registiant,

(D)-(G)  (No change )

() fadwe to operate a
regastered  mobile processig faahty
withm 180 days of vecept of registration
from the executive director [ilegal dis
pos | of shredded tire piecest,

(H-(J) (No change )

(K) alteration [falsiticanon)
of any request for reimbursemnent from the
WTRF,

(L) failure to complete the
work required to clean-up a Priority En-
forcement lLast (PEL) site described in
§330 863 of thus title (relaung «© Prionty
Enforcement List (PEL)) as stated in the
executive director approved Site Clean-Up
Plan, {or]

(M) failure to account to the
executive director for recycling, reuse or
energy recovery achivities 1n the required
five-year pertod; or[ ]

(N) effective September 1,
1994, failure to comply with the require-
ments pursnant to §330.880(d) of this ti-
tle (relating to Shredding Outside of
State).

(2)-(4) (No change)

(g) Each mobile tire processor shall
maintain contuuous commercial gen2ral hi-
abihity wnsurance coverage during the regis-
trauon term of their operations and comply
with the following requirements

(1) (No change )

(2) ewvidence of commercial auto
hlability coverage with a mimmum com-
bined single hmit of $1 million shall be
provided to the Financial Assurance Section
of the TNRCC [Texas Water Commussion]
at the address indicated in paragraph (4) of
this subsection, prior to transporting the
mobile tire equipment,

(3) (No change)

(4) each certificate of 1nsurance
shall designate the TNRCC [Texas Water
Commussion] as a certificate holder 1n the
following manner TNRCC [Texas Water
Commission), Financial Assurance Section

(WIRF Program), P O Box 13087, Austin,
Iexas, 78711-3087

{h) A mobile ure processor shall
contact the Texas Natural Resource Conser-
vation Commission’s [Texas Water Region
[District] Otfice area they are vacating and
the Texas Natural Resource Conservation
Commission {Texas Water Commission]
Region [Distiiet] Office arca they are enter-
ing at least 48 hours prior 10 the date the
processing  equipment 18 actually moved
I'ms verbal notification shall be followed
with written nottfication within ten days of
the actual moving date

() A mobile tire processing facil-
ity shall be inspected to insure compli-
ance with the application by the executive
director prior to receiving final approval
1o opergte,

(1) Effective January 1, 1996, all
new, amended, and renewal mobile tire
processor registration applications shall
contain requirements for the applicant to
identify the individual or company regis-
tered  pursuant to  §330.933(a) of
subchapter X of this title (rclating to Re-
quirements for a Waste Tire Recycling
Facility) or §330.934(a) of subchapter X
of this title (relating to Waste Tire En-
ergy Recovery Facility Registration) that
intends to accept for recycling, reuse, or
energy recovery, the mobile tire proces-
sor’s shredded tire pieces. The executive
director shall only reimburse a mobile
tire processor for those shredded tire
pieces that have been delivered to a regis-
tered waste tire recycling facility or waste
tire energy recovery facility.,

(k)  Registration Fees.

(1) Individuals or companies
that prepare a new, renewed or amended
application on forms obtained from the
executive director for registration as a
mobile tire processor shall pay a registra-
tion fee of $500.

(2) Registration fees collected
under paragraph (1) of this subsection
shall be allocated to the commission for
its reasonable and necessary costs associ-
ated with reviewing for approval, appli-
cations for the registration of mobile tire
processor.

§330823 Delivery Requirement Mobile
ure processors seeking retmbursement from
the WTRF shall deliver the shredded ure
pteces of less than mine square inches in
size to a registered waste twe faciity, a
registered waste tire storage factlity, a reg-
istered waste tire recycling facility or reg-
istered waste tire energy recovery
facility. [or a permitted waste tire monofill)
or to a faclity that will recycle, reuse, or
recover energy from the shredded tre
pleces ]

$330 824 Vehde and Equipment Requure
ments

{a) (No change)

(b) The mobile tre processor shall
have a scale attached to the conveyor belt
of the shredding equipment to record
shredded tire weights as the whole tires
are shredded or shred directly into a
container capable of being transported
by a truck to a weigh station. All loaded
containers shall be weighed by the end of
the shredding shift. A daily shredding log
shall be maintained identifying the num-
bers on the weigh tichets for all of the
containers weighed during each shift to
identify the weigh tichets associated with
a specific shredding time frame. [be
equipped with or shall have access to a
scale to weigh the shredded tre pieces um-
mediately after shredding ] Reimbursement
from the WTRF shall be based on the after
shredded weight of the tire Any scale used
that 1s not certified by the Texas Depart-
ment of Agriculture (TDA) shall be sup-
ported with documentation as to why the
scale cannot be certified and calibration
documentation equivalent to the TDA must
be provided to the executive director on a
monthly basts from the manufacturer of the
scale

(c)-(d) (No change)

(e) The mobile tire processor
shall notif the caecutive director in writ-
ing of the name and location of the certi-
fied weigh scale used for weighing the
shredded tire pieces. The mobile tire pro-
cessor shall limit their use to only the
weigh scale identified in writing. In the
event that the identified scale can not be
used to weigh shredded tire pieces for the
purpose of WTRF reimbursement, the
mobile tire processor shall notify the ex-
ecutive director of that fact and inform
the executive director of the name and
location of the replacement scale within
ten days.

() For the purposes of this
subchapter, the mobile tire processor
shall determine the tare weight for each
truch and trailer combination used to
weigh shredded tire pieces for WTRF
reimbursement on a daily basis. The tare
weight for the truck and trailer combina-
tion shall be determined by the weigh
scale identified in subsection (e) of this
section and shall be mechanically printed
on the weigh tichet.

(g) The priority enforcement list
site tire shreds shall be weighed sepa-
rately and weight documentation shall
identify the shreds as priority enforce-
ment list unless the whole used or scrap
tires or scrap tire pieces are weighed as
incoming tires.




§330825. Mobile  Tire
RecordKeeping.

Processor

(a) Maintenance of records. The
mobile tire processor shall maintain origi-
nals [copies] of all records required by this
section for a period of three years. These
records shall be maintained at the same
location as the shredder at all times and
shall be made available to the executive
director for review upon request.

(b) Required records. A mobile tire
processor shall maintain the following re-
cords:

(1)-(8) (No change)

(9) a log containing copies of
the monthly operations reports. This report
shall contain the following information and
shall be completely filled out each month
by the mobile tire processor:

(A)-(G) (No change.)

(H) the monthly and total fi-
nancial assurance secured and recorded with
the Texas Natural Resource Conservation
Commission [Texas Water Commission}
Financial Assurance Section;

(D-(M) (No change.)
(10) (No change.)

(11) a daily log identifying the
location and time of all stops made by the
transporter of tire shreds to and from a
mobile shredding facility and to and from
a registered waste tire storage facility,
waste tire recycling facility, or waste tire
energy recovery facility.

(c) Annual report. Mobile tire pro-
cessors shall submit to the executive direc-
tor an annual summary of their activities
through December 31 of each calendar year
showing the number and type of whole used
or scrap tires collected, shredded, the dispo-
sition of such tires or shredded tire pieces,
and the amount by weight of shredded tire
pieces delivered to a registered waste tire
facility, [registered] waste tire storage facil-
ity, [permitted waste tire monofill, or recy-
cling, reuse or] waste tire recycling
facility, or waste tire energy recovery fa-
cility. The annual report shall be submitted
no later than March 1 of the year following
the end of the reporting period. The annual
report shall be prepared on a form provided
by the executive director.

(d) (No change.)

§330.826. Operational Requirements for
Mobile Tire Processors.

(a)-(b) (No change.)

(c) Mobile tire processors may op-
erate at any registered waste tire storage
facility, or any permitted municipal solid

waste landfill [or waste tire monofill] at
which whole used or scrap tires are col-
lected or disposed, at any priority enforce-
ment list site authorized by the executive
director, or on property utilized by gener-
ators to accumulate or store their own
whole used or scrap tires.

(d) (No change.)

(e) All PEL shredded tire pieces
shall be transported from the PEL site,
within 48 hours after shredding, to a regis-
tered waste tire storage facility, a [regis-
tered] waste tire facility, waste tire
recycling facility, or waste tire [a permit-
ted waste tire monofill, or a recycling, re-
use, or] energy recovery facility.

(H-g) (No change)

(h) All applicants seeking regis-
trations to operate as a mobile tire pro-
cessor and with the intent to seek
reimbursement from the WTRF shall
have adequate storage capacity at their
registered waste tire storage facility to
store all tires shredded during a specific
month of operation.

§330.827. Eligibility for the Waste Tire Re-
cycling Fund (WTRF) Program.

(a) A mobile tire processor is eligi-
ble for reimbursement from the WTRF pro-
vided such processor is in compliance with
§§330.  871-330.883 | [330.880] and
§330.889 [330.891] of this title (relating to
the WTRF, WTRF Program; [Announce-
ment of Intent to Participate; Site Clean-Up
Agreement;] Public Notice of Intent to Op-
erate; Other Permits or Registrations Re-
quired; Confidentiality; [Approval to
Collect and Process Tires from PEL Sites;
Shipping, Record Keeping, and Reporting
Requirements;] WTRF Reimbursement Pol-
icies and Procedures; Payments to Waste
Tire Facilites or Mobile Tire Processors;
Special Authorization Tires; WTRF Re-
imbursement Restrictions; Executive Di-
rector’s Regional Site Directive or
Central Office Report; Protest of Site
Directive and/or Central Office Report;
Formal Petition; Hearing by the Com-
miission; and Special Conditions for Benefi-
cial Use of Whole Used or Scrap Tires).

{b) Compliance shall also include
the following items:

(1) (No change)

(2) The shredded tire pieces
shall be delivered to a registered waste tire
facility, [a registered] waste tire storage fa-
cility, waste tire recycling facility, or
waste tire energy recovery facility [a per-
mitted waste tire monofill, or a facility that
will recycle, reuse, or recover energy from
the shredded tire pieces].

(c)-(¢) (No change.)

(f) The mobile tire processor shall
maintain a complete record of all manifest
forms for whole used or scrap tires for
which reimbursement is being sought. The
mobile tire processor shall ensure that Sec-
tions 1, 2, and 3 of the manifest form are
accurately and completely filled out. Should
the manifest form not be completely filled
out or is filled out incorrectly, the mobile
tire processor should not accept those whole
used or scrap tires. The Texas Natural
Resource Conservation Commission
[Texas Water Commission] will not provide
reimbursement from the WTRF to a mobile
tire processor that processes whole used or
scrap tires from such inaccurate or incom-
plete manifests.

§330.831. Storage of Whole Used or Scrap
Tires or Shredded Tire Pieces.

(a) (No change.)
(b) Responsibility.
(1) (No change.)

(2) Owners andfor operators
shall ensure that the tire transporters or
mobile tire processors that deliver whole
used or scrap tires or shredded tire pieces at
their registered waste tire storage facility [or
permitted waste tire monofill] are properly
registered with the executive director as
required by §330.812 of this title (relating
to Transporter Registration), §330.822 of
this title (relating to Mobile Tire Processor
Registration) and §330.843 of this title (re-
lating to Waste Tire Facility Registration).

(3) Owners and\Vor operators
shall ensure that the tire transporters or
mobile tire processors that deliver whole
used or scrap tires or shredded tire pieces at
their registered waste tire storage facility [or
permitted waste tire monofill] have mani-
fested the whole used or scrap tires or
shredded tire pieces as required by
§330.815 of this title (relating to Trans-
porter Record Keeping), §330.825 of this
title (relating to Mobile Tire Processor
Recordkeeping) and §330.845 of this title
(relating to Waste Tire  Facility
Recordkeeping).

(4) (No change.)

(5) Mantenance of Records.
The waste tire storage facility shall maintain
originals [copies] of all records required by
this section for a period of three years.
These records shall be made available to the
executive director for review upon request.

(6) A waste tire storage facility
shall maintain manifests of whole used or
scrap tires or shredded tire pieces. The man-
ifest form shall contain the following infor-
mation filled out completely by the waste
tire storage facility prior to final disposition
of the whole used or scrap tires or shredded
tire pieces:
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(A)-(C) (No change.)

(D) the number and type of
whole used or scrap tires or the weight of
shredded tire pieces stored [or disposed of]
at the registered waste tire storage facility,
and

(E) (No change.)

(7) If an application for registra-
tion for an VIII-R waste tire storage facility
is received that is not administratively and
technically complete, the WTRF staff shall
notify the applicant of the deficiencies
within 30 [10] working days. If the addi-
tional information is not received within 60
days of the date of receipt of the deficiency
notice, the executive director may return the
incomplete application to the applicant and
shall result in forfeiture of the applica-
tion review fee. The executive director may
extend the response time to a maximum of
270 days upon sufficient proof from the
applicant that an adequate response can not
be submitted within 60 days. If, however,
the applicant does not submit an administra-
tively and technically complete application
within the time frames indicated above, the
application may [shall] be considered with-
drawn without prejudice and shall result in
forfeiture of the application review fee.

(8) (No change.)

{c) Recycling report. Effective
January 1, 1994, and on a semiannual
basis thereafter, waste tire storage facili-
ties owners or operators shall report
their recycling, reuse, and energy recov-
ery activities to the executive director.
The semi-annual report shall be prepared
on a form provided by the executive di-
rector, and at a minimum the following
information shall be required in the re-
port:

(1) the name, physical address,
mailing address, county and telephone
number of the waste tire storage facility;

(2) the name, physical address,
mailing address, county and telephone
number of partners, corporate officers,
and directors; '

(3) a listing of all in-state or
out-of-state, registered or unregistered
waste tire recycling facilities or waste tire
energy recovery facilities where the waste
tire storage facility owner or operators
currently delivers the shredded tire
pieces. Each waste tire recycling facility
or waste tire energy recovery facility
listed shall include the following informa-
tion:

(A) name of responsible
person, partners, corporate officers, and
directors;

(B) phone number of com-
pany and responsible person;

(C) physical address and
mailing address of the waste tire recy-
cling facility or waste tire energy recov-
ery facility;

(D) detailed description of
process to recycle, reuse or recover the
energy from the shredded tire pieces;

(E) copies of contracts and
agreements between the waste tire stor-
age site owners or operators and the
waste tire recycling facility or waste tire
energy recovery facility for the recycling,
reuse or energy recovery or the shredded
tire pieces;

F exact quantities, by
month, (in number of tires or weight of
shredded tire pieces) that the waste tire
storage facility owners or operators deliv-
ered to the registered waste tire recycling
facility or waste tire energy recovery fa-
cility.

(G) the duration of the con-
tract or agreement and the total material
intended to be delivered;

(4) a complete description of
additional activities in which the waste
tire storage facility owners or operators
is currently involved that may be classi-
fied as encouraging or promoting the
growth of additional recycling, reuse, or
energy recovery facilities in the state, or
assisting in the expansion of existing re-
cycling, reuse, or energy recovery facili-
ties in the State; and

(5) any information consid-
ered confidential shall be so indicated on
each page of the report and submitted
with a cover letter requesting that it re-
main confidential. Such request shall be
recognized as confidential pursuant to
§330.875 of this subchapter (relating to
Confidentiality).

§330832. Waste Tire Storage Facility Clas-
sification.

(a) (No change)

(b) The executive director shall
classify all waste tire storage facilities ac-
cording to the following:

(1) Type VIOI-WT. A Type
VII-WT facility is one in which less than
500 whole used or scrap tires are stored on
the ground or 2,000 [1,500] whole used or
scrap tires are stored in a totally enclosed
and lockable container. Storage of whole

used or scrap tires at a Type VII-WT site
shall be temporary. Whole used or scrap
tires stored at a Type VII-WT facility must
be transported to a permitted or registered
storage or disposal facility within 90 days
following their accumulation.

(2) Type VII-R. A Type VIO-R
facility is one in which more than 500
whole used or scrap tires or an equivalent
amount of shredded tire pieces are stored on
the ground or 2,000 [1,500] whole used or
scrap tires or an equivalent amount of
shredded tire pieces are stored in a totally
enclosed and lockable container. Storage of
whole used or scrap tires or shredded tire
pieces shall be temporary. Storage of whole
used or scrap tires that are not designated as
reusable whole used tires, is limited to 90
days from delivery date. Whole used or
scrap tires that are 25 [26] inches or more in
rim diameter or that weigh a minimum of
500 pounds are exempt from this require-
ment. Effective January 1, 1996, shredded
tire pieces may be stored for a period of
time not to exceed 12 months, unless writ-
ten authorization for a longer storage period
has been granted by the executive director
because the recycling market cannot accom-
modate the shredded tire pieces. A Type
VIII-R site shall be registered by the execu-
tive director.

[(3) Type VII-S. A Type VII-§
site is a waste tire monofill that contains
shredded tire pieces equivalent to or greater
than 500 whole used or scrap tires. The
whole used or scrap tires shall have been
shredded to a particle size of not larger than
nine square inches if the mobile tire proces-
sor or waste tire facility was seeking reim-
bursement from the WTIRF or the whole
used or scrap tires were only halved or
quartered and the mobile tire processor or
waste tire facility was not seeking reim-
bursement from the WTRF. Storage at a
Type VII-S site shall be considered long
term and shall require a permit from the
Texas Water Commission.]

(3}{(4) 1 Type VIOI. A Type
VIO-I is a waste tire storage facility that
contains more than 500 whole used or scrap
tires and is considered by the executive
director as an illegal tire site. These types of
facilities shall be handled through the Prior-
ity Enforcement List (PEL) and routine in-
spection and enforcement activities.

(4)[(5)] Type VIO-L. A Type
VIHI-L is a designated recycling collection
area at a permitted municipal solid waste
landfill. An unlimited number of whole
used or scrap tires may be stored at a Type
VII-L facility for a period of 90 days from
delivery.

§330.833. Waste Tire Storage Facility Reg-
istration.

(a) (No change.)
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(b) An application for a waste tire
storage facility registration number shall be
made to the executive director on a form
provided by the executive director accom-
panied by a $500 non-refundable applica-
tion review fee. The following information
shall be provided to the executive director:

(1)-(5) (No change.)
(c)-(e} (No change.)

() OQut-of-State whole used or
scrap tires or tire pieces are not eligible
for reimbursement from the Waste Tire
Recycling Fund. Waste tire storage facili-
ties that intend to store whole used or
scrap tires or tire pieces for reimburse-
ment from the Waste Tire Recycling
Fund and intend to store out-of-state
whole used or scrap tires or tire pieces or
shredded tire pieces shall store out-of-
state whole used or scrap tires or tire
pieces or shredded tire pieces in separate
and discrete piles.

(g) A waste tire storage facility
shall be inspected to insure compliance
with the application by the executive di-
rector prior to receiving final approval
for storage.

(h) Registration Fees.

(1) Individuals or companies
that prepare a new, renewed or amended
application on forms obtained from the
executive director for registration as a
waste tire storage facility shall pay a non-
refundable application review fee of
$500.

(2) Registration fees collected
under paragraph (1) of this subsection
shall be allocated to the commission for
its reasonable and necessary costs associ-
ated with reviewing applications for the
registration of waste tire storage facili-
ties.

§330.834. Evidence of Financial Responsi-
bility. The applicant seeking registration
for a Type VII-R storage facility [or a
permit for a Type VII-S storage facility]
shall submit evidence of financial responsi-
bility in conformance with the requirements
contained in §§330. 885-330.888 of this
title (relating to Cost Estimate for Closure;
Financial Assurance for Closure; Incapacity
of Owners or Operators or Financial Institu-
tions; and Wording of the Instruments).

§330.835. Requirements for a Type VIII-R
Waste Tire Storage Facility.

(a) Registration requirements.

(1) Persons who store or intend
to store more than 500 whole used or scrap
tires and/or an equivalent amount of shred-
ded tire pieces on the ground or 2,000 (I,
500] whole used or scrap tires andfor an

equivalent amount of shredded tire pieces in
a totally enclosed and lockable container
shall register these sites with the executive
director. Registration forms shall be pro-
vided by the executive director upon re-
quest.

(2) (No change.)

(3) A Type VII-R registration
shall expire 60 months from the date of
issuance unless the storage site changes
ownership prior to that time. A Type
VIII-R registration is non-transferable
and will expire at the time that owner-
ship changes. A change in the federal tax
identification number will constitute a
change of ownership. Registrations shall
be renewed prior to the expiration date.
Applications for renewal shall be submitted
at least 60 days prior to the expiration date
of the Type VIII-R storage facility registra-
tion.

(4) Type VII-R storage facility
owners and/or operators shall submit an
amendment to their application and a non-
refundable $500 application review fee to
the commission within 15 days of a change
to their registration if:

(A)-(C) (No change.)

(5) A new Type VII-R storage
facility registration application and a non-
refundable $500 application review fee
shall be submitted to the executive director
within ten days of a determination by the
executive director thar operations or man-
agement methods are no longer adequately
described by the existing registration or
ownership of the registered Type VII-R
storage facility has changed or the operator
of a Type VII-R storage facility has
changed. Following the executive director’s
determination, the old Type VII-R storage
facility registration number shall be can-
celed.

(6) Suspension, revocation or
denial of initial or renewal registration
procedures are as follows:

(A) The commission may
suspend or revoke a registration or re-
fuse to issue an initial or renewal regis-
tration for:

() failure to maintain
complete and accurate records required
under this subchapter;

(i) failure to maintain
vehicles in safe working order as evi-
denced by at least two citations per vehi-
cle from the Texas Department of
Transportation or local traffic law en-
forcement agencies;

(i)  alteration of any re-
cord maintained or received by the regis-
trant;

(iv) failare to comply
with any rule or order issued by the
commission pursuant to the requirements
of this subchapter;

(v) failure to submit the
annual report required in subsection
(d)(5) of this section

(vi) failure to maintain
financial assurance as required in
§§330.885-330.888 of this title (relating to
Cost Estimate for Closure; Financial As-
surance for Closure; Incapacity of Own-
ers or Operators or Financial
Institutions; and Wording of the Instru-
ments);

(vii)  collection and/or
storage of shredded tire pieces or whole
used or scrap tires or scrap tire pieces
without the registration; and

(viii) alteration of any
documentation used to substantiate a re-
quest for reimbursement from the
WTRF.

(B) A Type VII-R storage
facility registration shall be suspended
for a period of one year; however, de-
pending upon the seriousness of the of-
fense(s), the time of suspension may be
increased or decreased. A Type VIII-R
storage facility registration is revoked au-
tomatically upon a second suspension. If
the registration is suspended or revoked,
a Type VIII-R storage facility shall not
store waste tire shreds or whole used or
scrap tires or scrap tire pieces regulated
under this subchapter.

(C) The holder of a Type
VIII-R storage facility registration that
has been revoked by the commission may
reapply for registration pursuant to this
subchapter as if applying for the first
time, after a period of at least one year
from the date of revocation. If a Type
VIII-R storage facility registration is re-
voked by the commission a second time,
the revocation shall be permanent.

(D) Appeal of suspension,
revocation or denial of initial or renewal
registration procedures are as follows:

() an opportunity for a
formal hearing on the suspension or re-
vocation of registration must be re-
quested in writing by the registrant by
certified mail, return receipt requested,
provided the request is postmarhed
within 20 days after a notice of proposed
revocation or denial of registration has
been sent from the executive director to
the fast known address of the registrant;

(i) an opportunity for a
formal hearing on the denial of registra-
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tion or renewal of registration must be
requested in writing by the applicant by
certified mail, return receipt requested,
provided the request is postmarked
within 20 days after a notice of denial has
been sent from the executive director to
the last known address listed on the ap-
plication. If the registration is denied, the
individual or company shall not store
shredded tire pieces or whole used or
scrap tires or scrap tire pieces regulated
under this subchapter; and

(iii)  the formal hearing
under this paragraph shall be in accord-
ance with the requirements of the Ad-
ministrative  Procedures and Texas
Register Act, Texas Revised Civil Statute
Article 6252-13a (Vernon 1992) and the
Texas Solid Waste Disposal Act, Texas
Health and Safety Code annotated Chapter
361 (Vernon 1992) and the rules of the
commission.

(E) If the registration is
suspended or revoked, and a formal
hearing has been timely requested by the
registrant the Type VIII-R storage facil-
ity shall not accept for storage additional
shredded tire pieces, whole used or scrap
tires or scrap tire pieces regulated under
this subchapter until a final decision has
been made by the commission as result of
the hearing.

(F) If the suspension or re-
vocation of the Type VIII-R storage facil-
ity registration is approved by the
commission, the owner or operator of the
facility shall remove all shredded tire
pieces and whole used or scrap tires and
scrap tire pieces stored at the facility
within 60 days from the date of suspen-
sion or revocation in accordance with the
requirements  contained in  this
subchapter. [The commission shall sus-
pend or revoke a Type VIII-R storage facil-
ity registration or deny an initial or renewal
application for registration for cause as pro-
vided in §330.840 of this title (relating to
Penalties for Owner or Operator of Waste
Tire Storage Facilities). An opportunity for
a formal hearing on the suspension or revo-
cation may be requested by the applicant
within 20 days after a notice of suspension
or revocation has been sent by the executive
director to the last known address of the
registrant. If the registration is suspended or
revoked, and a formal hearing has been
requested by the applicant the Type VII-R
storage facility shall not accept for storage
additiona) whole used or scrap tires or
shredded tire pieces regulated under this
subchapter until a final decision has been
made by the commission as result of the
hearing. If the suspension or revocation of
the Type VII-R storage facility registration
is approved by the commission, the owner

or operator of the facility shall remove all
whole used or scrap tires or shredded tire
pieces stored at the facility within 60 days
from the date of suspension or revocation.]

(7) Preparation and submission
of an application for a Type VII-R storage
facility shall be accompanied by a non-
refundable $500 application review fee in
accordance with the following procedures:

(A) (No change)

(B) The application for a
registration of a Type VII-R storage facil-
ity shall be submitted in duplicate [tripli-
cate] to the executive director with all
supporting data also submitted in duplicate
[triplicate] unless otherwise directed by the
executive director. Within 30 days of [Fol-
lowing] receipt of the application, the exec-
utive director will forward to the applicant a
letter acknowledging receipt of the applica-
tion.

(C) Data presented in sup-
port of an initial or renewal application for
a Type VII-R storage facility shall consist
of:

(i) the legal name, {and]
address and federal tax identification
number of the individual, partnership, cor-
poration, city, county or other governmental
entity that is applying for the registration
and will be responsible for operations at the
Type VII-R storage facility;

(ii)-(xiii) (No change.)

(xiv) a statement from the
property owner [substantially equivalent to
§330.905 of this title (relating to Appendix
E-Form for Property Owner Affidavit))
shall be submitted on a form prepared by
the executive director when the applicant
is not a city, county, state agency, federal
agency, or other governmental entity and is
not the owner of record of the land de-
scribed in the application, or does not have
an option to buy the land. The statement
shall be witnessed and notarized]. If the
property owner does not sign the statement,
the applicant shall provide the executive
director with documentation that the prop-
erty owner has been properly notified and
advised of histher responsibilities and po-
tential liabilities in relation to the operation
of a Type-VIII-R waste tire storage facility
on the owner’s land] ;

(xv) a Type VII-R stor-
age facility layout plan showing location of
the storage areas, oversize tires that qualify
for WTRF reimbursement, and oversize
tires that do not qualify for reimburse-
ment, fire lanes, access roads (internal and
external), fire control facilities, facility se-
curity and fencing, maintenance and control
buildings, sanitation facilities, location and

description of the type of tire processing
equipment to be used, and other operational
buildings to be located on the Type VII-R
storage facility;

(xvi) a drainage plan
showing drainage flow throughout the Type
VII-R storage facility area, specifically the
potential for contaminated storm water run-
off from storage piles, or wastewater run-
off from areas of the waste tire storage
facility where equipment is operated or
stored; locations of streams; and any other
important drainage feature of the facility.
Any additional surface drainage controls
that are necessary to ensure facility contain-
ment and treatment of potentially contami-
nated storm water or wastewater shall be
designed by a registered professional engi-
neer [in accordance with
§330.65(b)(5)(F)(iii) and (v) of this title
(relating to Technical Information Required
for Landfill Sites Serving 5,000 Persons or
More-Site Development Plan)]. If, during
review of the application or after issuance
of the registration, a detailed drainage plan
is determined to be required, then it shall be
prepared, signed, and sealed by a registered
professional engineer [in accordance with
§330.58 of this title (relating to Preparation
of Application)] within the time period re-
quested by the executive director;

(xvii)-(xix) (No change.)

(b) Design requirements for Type
VII-R Waste Tire Storage Facility.

(1) (No change)

(2) Whole used or scrap tires or
shredded tire pieces may be stored using
outside tire piles, inside storage, or lockable
containers, or a combination of any of the
aforementioned methods.

(A)-(B) (No change.)

(C)  Whole used or scrap
tires or shredded tire pieces may be stored
in trailers provided the trailer is totally en-
closed and lockable and shall not be capable
of containing more than 2,000 [1.500]
whole used or scrap tires or equivalent
number of shredded ure pieces.

(3) Outside piles consisting of
whole used or scrap tires or shredded tire
pieces and entire buildings used to store
whole used or scrap tires or shredded tire
pieces shall not be within 20 feet of the
property line or easements of the Type VIII-
R storage facility. This setback line shall
be kept open at all times and maintained
free of rubbish, equipment, tires, or other
materials. The executive director may grant
a variance to the 20-foot property line or
easement requirement on a case-by-case ba-
sis in cases of unusual building codes or site
conditions. In order for the applicant to be
granted a variance, the applicant must dem-
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onstrate to the satisfaction of the executive
director that the distance that is the subject
of the variance is adequate for fire fighting
purposes and meets the other applicable
requirements of this subchapter.

(4) Whole used or scrap tires
shall be split, quartered, or shredded within
90 days from the date of delivery to the
Type VII-R storage facility. Large whole
used or scrap tires that are 25 [26] inches or
more in rim diameter or that weigh a mini-
mum of 500 pounds are exempt from this
requirement. Appropriate vector controls
shall be used at a frequency based upon
type and size of piles, weather conditions
and other applicable local ordinances.

(5) There shall be a minimum
separation of 20 feet between outside tire
piles consisting of whole used or scrap tires
or shredded tire pieces. This 20-foot space
shall be designated as a fire lane that to-
tally encircles the tire piles and shall be an
all-weather road. The open space between
buildings and outside tire piles consisting of
whole used or scrap tires or shredded tire
pieces shall be a minimum of 20 feet and
kept open at all times and maintained free
of rubbish, equipment, tires, or other mate-
rials.

(6)-(12) (No change.)

(13) Al oversized tires must
be weighed in separately from other
whole used or scrap tires and stored in
separate piles if the oversized tires do not
qualify for reimbursement from the
WTRF.

(¢) (No change.)

(d) Type VII-R Waste Tire Storage
Facility Recordkeeping.

(1) General Requirements.
(A)-(B) (No change.)

(C) All drawings or other
sheets prepared for revisions to a Type
VII-R storage facility layout plan or other
previously approved documents, which may
be required by this subchapter, shall be
submitted in duplicate [triplicate].

(2) (No change.)

(3) Manifests. The Type VII-R
storage facility operator shall retain [a copy
of] all manifests received from a mobile tire
processor or waste tire facility, or waste tire
transporter for whole used or scrap tires or
shredded tire pieces delivered to the Type
VIII-R storage facility or removed from the
Type VII-R storage facility. The Type
VII-R waste tire storage facility shall en-
sure that the top original [copy] of the five-
part manifest shall be returned to the gener-
ator completely filled out within 90 days of
the date and time of collection as indicated
in Section 1 of the manifest form.

(4) Maintenance of records and
reporting. The Type VIII-R storage facility
operator shall retain an original [a copy] of
all records showing the collection and dis-
position of the whole used or scrap tires or
shredded tire pieces. Such records [copies]
shall be retained for three years and made
available for review to the executive direc-
tor upon request.

(5) (No change.)

(e){(6)] Local ordinances. Where
local ordinances require controls and re-
cords substantially equivalent to or more
stringent than the requirements of this
subchapter, the Type VIII-R waste tire stor-
age facility owner or operator shall use such
controls and records to satisfy the commis-
sion’s requirements, upon review and ap-
proval by the executive director.

§330.837. Requirements for a Type VIlI-L
Waste Tire Storage Facility.

(a) (No change)

(b) To receive a waste tire storage
facility registration number for the recycling
collection area, the permittee shall com-
plete and submit to the executive director,
in duplicate [triplicate], an application
provided by the executive director [an
amendment to their previously approved
Site Development Plan designating the col-
lection area]. In addition, a metes and
bounds description of the designated recy-
cling collection area shall be submitted with
the amendment request.

(c) (No change.)

§330.838. Requirements for a Tvpe VIII-WT
Waste Tire Storage Facility.

(a)-(b) (No change.)

(c) Whole used or scrap tires stored
in a Type VIII-WT storage facility shall be
removed at least once every 90 days or
when the accumulated number of whole
used or scrap tires nears the 500 limit on the
ground or nears the 2,000 [1,500] limit in a
totally enclosed and lockable container.

§330.840. Penalties for Owners or Opera-
tors of Waste Tire Storage Facilities. An
owner or operator of a registered [or permit-
ted] waste tire storage facility that violates
the requirements of this subchapter shall be
subject to any action authorized by law to
secure compliance, including the assess-
ment of administrative penalties or civil
penalties as prescribed by law.

§330.841. Waste Tire Facility Processors of
Whole Used or Scrap Tires.

(a)-(b) (No change.)

(c) Recycling responsibility. Each
waste tire facility that participates in the
WTRF program and receives reimburse-

ment from the WTRF shall be responsible
for ensuring that the shredded tire pieces
generated at the waste tire facility have
been delivered to a registered waste tire
storage facility, waste tire recycling facil-
ity, waste tire [or recycling, reuse, or] en-
ergy recovery facility in accordance with
applicable sections of this subchapter.

(d) WTREF program. Waste tire fa-
cilities that participate in the WTRF pro-
gram shall not charge a fee to retail or
wholesale dealers for collecting for delivery
to a processing facility or for collecting and
shredding whole used or scrap tires ac-
cepted for temporary storage by the dealer
from the purchasers of new tires on or after
April 1, 1992. This prohibition does not
apply to the collecting and shredding of
whole used or scrap tires from manufactur-
ers, retreaders, fleet operators, automotive
dismantlers, and storage site owners or op-
erators of whole used or scrap tires.

() (No change.)

(f) Approval authority. The exec-
utive director has the authority to ap-
prove or disapprove an individual or
company identified by a waste tire facil-
ity, as a legitimate end use source for
their baled whole used or scrap tires or
shredded tire pieces.

(g) Recycling report. Effective
January 1, 1994, and on a semiannual
basis thereafter, waste tire facilities shall
report their recycling, reuse, and energy
recovery activities to the executive direc-
tor. The semi-annual report shall be pre-
pared on a form provided by the
executive director, and at a minimum the
following information shall be required
in the report:

(1) the name, physical address,
mailing address, county and telephone
number of the waste tire facility;

(2) the name, physical address,
mailing address, county and telephone
number of pariners, corporate officers,
and directors;

(3) a listing of all registered
waste tire recycling facilities or waste tire
energy recovery facilities where the waste
tire facility currently delivers the shred-
ded tire pieces. Each waste tire recycling
facility or waste tire energy recovery fa-
cility listed shall include the following
information:

(A) name of responsible
person, partners, corporate officers, and
directors;

(B) phone number of com-
pany and responsible person;
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(C) physical address and
mailing address of the waste tire recy-
cling facility or waste tire energy recov-
ery facility;

(D) detailed description of
process to recycle, reuse or recover the
energy from the shredded tire pieces;

(E) copies of contracts and
agreements between the waste tire facility
and the waste tire recycling facility or
waste tire energy recovery facility for the
recycling, reuse or energy recovery for
the shredded tire pieces;

(F) exact quantities, by
month, (in number of tires or weight of
shredded tire pieces) that the waste tire
facility delivered to the registered waste
tire recycling facility or waste tire energy
recovery facility;

(G) the duration of the con-
tract or agreement and the total material
intended to be delivered;

(4) a complete description of
additional activities in which the waste
tire facility is currently involved that may
be classified as encouraging or promoting
the growth of additional recycling, reuse,
or energy recovery facilities in the state,
or assisting in the expansion of existing
recycling, reuse, or energy recovery facil-
ities in the State; and

(5) any information consid-
ered confidential shall be so indicated on
each page of the report and submitted
with a cover letter requesting that it re-
main confidential. Such request shall be
recognized as confidential pursuant to
§330.875 of this subchapter (relating to
Confidentiality).

§330.842. Waste Tire Facility Classification
and Operation.

(a) (No change.)

(b) A Type VII-P site shall be op-
erated in accordance with the provisions [in
Subchapter G of this chapter (relating to
Operational Standards for Solid Waste Pro-
cessing and Experimental Sites) and the
provisions] contained in this subchapter.

(c) Waste tire shredding or reduc-
tion equipment shall be equipped with or
shall have access to a scale that is either
certified annually by the weights and mea-
sures section of the Texas Department of
Agriculture (TDA) or certified on a monthly
basis by the manufacturer that developed
and installed the scale. All shredded tire
pieces for which WTRF reimbursement is
being sought and is not weighed on a scale
directly attached to the shredder con-

veyor belt, shall be shredded directly into
a container capable of being transported
by a truck to a weigh station. All loaded
containers shall be weighed by the end of
each shredding shift. A daily shredding
log shall be maintained identifying the
numbers on the weigh tickets for all of
the containers weighed during each shift
to identify weigh tickets associated with a
specific shredding time frame. [weighed
immediately after processing]. Reimburse-
ment from the WTRF shall be based on the
after shredded weight of the whole used or
scrap tire. Any scale that is not certified by
the TDA shall be supported with documen-
tation as to why it cannot be certified by
TDA and calibration documentation equiva-
lent to the TDA documentation shall be
obtained from the manufacturer of the scale.

(d) The waste tire facility shall
notify the executive director in writing of
the name and location of the certified
weigh scale used for weighing the shred-
ded tire pieces. The waste tire facility
shall limit their use to only the weigh
scale identified in writing. In the event
that the identified scale can not be used
to weigh shredded tire pieces for the pur-
pose of WTRF reimbursement, the waste
tire facility shall notify the executive di-
rector of that fact and inform the execu-
tive director of the name and location of
the replacement scale within ten days.

(e) For the purposes of this
subchapter, the waste tire facility shall
determine the tare weight for each truck
and trailer combination used to weigh
shredded tire pieces for WTRF reim-
bursement on a daily basis. The tare
weight for the truck and trailer combina-
tion shall be determined by the weigh
scale identified in subsection (d) of this
section and shall be mechanically printed
on the weigh ticket.

(h The priority enforcement list
site tire shreds shall be weighed sepa-
rately and weight documentation shall
identify the shreds as priority enforce-
ment list unless the whole used or scrap
tire or scrap tire pieces are weighed as
incoming tires.

$330 843. Waste Tire Facility Registration.

(a) Persons that process whole used
or scrap tires at a waste tire facility shall
obtain a registration number from the exec-
utive director for the operation of the waste
tire facility. The registration number as-
signed to the waste tire facility shall be
stenciled on each piece of processing
equipment in use at that facility. This
registration number requirement is only ap-
plicable to waste twre faciliies that have
permanent equipment used to shred or re-
duce whole used or scrap tires to a particle
size of nine square inches or less.

(b)-(e) (No change.)

() A new registration application
shall be submitted to the executive director
within ten days of a determination by the
executive director that operation or manage-
ment methods are no longer adequately de-
scribed by the existing registration, or
ownership of the registered waste tire facil-
ity has changed, or the location of the
equipment or facility has changed. A
change in the federal tax identification
number will constitute a change of own-
ership. Following the executive director’s
determination, the old waste tire facility
registration number shall be canceled.

(g) Suspension, revocation or de-
nial of initial or renewal registration proce-
dures are as follows:

(1) The commission may sus-
pend or revoke a registration, or deny the
issuance of an initial or renewal registration
for:

(A)-(B) (No change.)

(C) alteration [falsification]
of any record maintained or received by the
registrant;

(D)-(G) (No change.)

(H) failure to operate a
waste tire processing facility within 180
days of receipt of registration from the
executive director [illegal disposal of
shredded tire pieces];

(D-(3) (No change.)

(K) alteration [falsification]
of any request for reimbursement from the
WTRF,

(L) failure to complete the
work required to clean up a PEL site as
stated in the executive director approved
Site Clean-Up Plan; [or]

(M) failure to account to the
executive director for recycling, reuse, or
energy recovéry activities in the required
five year period; or

(N) effective September 1,
1994, failure to comply with the require-
ments pursuant to §330.880(d) of this ti-
tle (relating to Shredding Outside of
State).

(2)-(4) (No change.)
(h) (No change.)
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(i) A waste tire facility shall be
inspected to insure compliance with the
application by the executive director
prior to receiving final approval for stor-
age.

(j) Effective January 1, 1996, all
new, amended, and renewal waste tire
facility registration applications shall
contain requirements for the applicant to
identify the individual or company regis-
tered pursuant to §330.933(a) of
subchapter X of this title (relating to Re-
quirements for a Waste Tire Recycling
Facility) or §330.934(a) of subchapter X
of this title (relating to Waste Tire En-
ergy Recovery Facility Registration) that
intends to accept for recycling, reuse, or
energy recovery, the waste tire facility’s
shredded tire pieces. The executive direc-
tor shall only reimburse a waste tire fa-
cility for those shredded tire pieces that
have been delivered to a registered waste
tire recycling facility or waste tire energy
recovery facility.

(k) Registration fees.

(1) Individuals or companies
that prepare a new, renewed or amended
application on forms obtained from the
executive director for registration as a
waste tire facility shall pay a non-
refundable registration fee of $500.

(2) Registration fees collected
under paragraph (1) of this subsection
shall be allocated to the commission for
its reasonable and necessary costs associ-
ated with reviewing for approval, appli-
cations for the registration of waste tire
facilities.

§330.845.
Recordkeeping.

Wasie Tire Facility

(a) General Requirements.

(I) The executive director ap-
proved waste tire facility layout plan, facil-
ity operating plan, and all supporting data to
the application, is an operational require-
ment. Any significant deviation as deter-
mined by the executive director, from any
of the [above] requirements of this sub-
section without prior approval from the ex-
ecutive director shall be a violation of this
subchapter.

2-3)

(b) Maintenance of records. The
waste tire facility shall maintain originals
[copies] of all records required by this sec-
tion for a period of three years. These re-
cords shall be maintained at the same
location as the shredder at all times and
shall be made available to the executive
director for review upon request.

(c) Required records. A waste tire
facility shall maintain the following records:

(No change.)

(1) manifests of whole used or
scrap tire pieces. The manifest shall contain
the following information filled out com-
pletely by the waste tire facility prior to
final disposition of the whole used or scrap
tires or scrap tire pieces:

(A)-(E) (No change.)
(2)-(9) (No change.)

(10) a log contain copies of the
monthly operations reports. This report
shall contain the following information and
shall be completely filled out each month
by the waste tire facility owner or operator:

(A)-(G) (No change.)

(H) the monthly and total fi-
nancial assurance secured and recorded with
the Texas Natural Resource Conservation
[Texas Water Commission] Financial As-
surance Section;

@-(M) (No change.)

(11) a daily log identifying the
location and time of all stops made by the
transporter of tire shreds to and from a
waste tire shredding facility and to and
from a registered waste tire storage facil-
ity, waste tire recycling, or waste tire
energy recovery facility.

(d) Annual report. A waste tire
facility operator shall submit to the execu-
tive director an annual summary of their
activities through December 31 of each year
showing the number and type of whole used
or scrap tires collected, shredded, the dispo-
sition of such tires, and the amount by
weight of shredded tire pieces removed
from the facility and delivered to a regis-
tered waste tire storage facility, waste tire
recycling facility, or waste tire [a permit-
ted waste tire monofill, or a recycling, reuse
or] energy recovery facility. The annual re-
port shall be submitted no later than March
1 of the year following the end of the
reporting period. The report shall be pre-
pared on a form provided by the executive
director.

(e) (No change))

§330.846. Delivery Requirement. he waste
tire facility shall be required to deliver or
have delivered, the shredded tire pieces that
received reimbursement from the WTRF
only at a commission {permitted waste tire
monofill or] registered waste tire storage
facility, waste tire recycling facility, waste
tire energy recovery facility or an execu-
tive director approved end user. [A facil-
ity that will eventually recycle, reuse, or
recover energy from the shredded tire
pieces may receive shredded tire pieces that
were reimbursed from the WTRF.] Any

shredded tire piece not receiving [included
in the] reimbursement from the WITRF may
be disposed of at a permitted landfill or a
Type VII-S waste tire storage facility;
however, the preferred destination for
shredded tire pieces is a waste tire recy-
cling facility or waste tire [recycling, re-
use, or] energy recovery facility.

§330.847. Operational Requirements for
Waste Tire Facilities.

(a)-(d) (No change.)

(e) All applicants seeking regis-
trations to operate as a waste tire facility
and with the intent to seek reimburse-
ment from the WTRF shall have ade-
quate storage capacity at their registered
waste tire storage facility to store all tires
shredded during a specific month of op-
eration.

§330.848. Eligibility for the Waste Tire Re-
cycling Fund (WTRF) Program.

(a) (No change.)

(b) Compliance with §§300.
841-330.849 of this title (relating to Waste
Tire Facility Processors of Whole Used or
Scrap Tires; Waste Tire Facility Classifica-
tion and Operation; Waste Tire Facility
Registration; Evidence of Financial Respon-
sibility; Waste Tire Facility Recordkeeping;
Delivery Requirement; Eligibility for the
WTRF Program; Penalties for Waste Tire
Facilities) shall also include the following
items:

(1) (No change.)

(2) the shredded tire pieces shall
be delivered to a registered waste tire stor-
age facility, waste tire recycling facility
or waste tire energy recovery facility [a
permitted waste tire monofill, or a facility
that will recycle, reuse, or recover the en-
ergy from the particles].

(c)-(e) (No change.)

() The WTRF program targets the
clean-up of Priority Enforcement List
(PEL) [PEL] sites and the shredding of
whole used or scrap tires generated on a
daily basis from wholesale or retail dealers
of new tires.

(g) The waste tire facility owner or
operator shall maintain a complete record of
all manifest forms for whole used or scrap
tires for which reimbursement is being
sought. The waste tire facility owner or
operator shall ensure that Sections 1, 2, and
3 of the manifest form are accurately and
completely filled out. Should the manifest
form not be completely filled out or is filled
out incorrectly, the waste tire facility owner
or operator should not accept those whole
used or scrap tires. The TNRCC [Texas
Water Commission] will not provide reim-
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bursement from the WTRF to a waste tire
facility that processes whole used or scrap
tires from such inaccurate or incomplete
manifests.

$330.851. Waste Tire Baling Facility Regis-
tration.

(a)  Applicability. The regulations
contained in these sections establish stan-
dards applicable to persons who operate as
a waste tire baling facility for the purpose
of energy recovery. A waste tire baling
facility shall be a fixed and permanent facil-
y

(1) Effective March 1, 1994, a
registered waste tire processor who bales
whole tires for energy recovery purposes is
eligible for reimbursement at a rate of 25
cents for each tire if the processor meets the
requirements of this subchapter that apply
to waste tire processors including provisions
for financial assurance for such baled tires.
A processor secking reunbursement under
this section for baling tires may not, directly
or indirectly, receive additional reimburse-
ment from the fund for the shredding of
such baled tires.

(2) A registered waste tire bal-
ing facility requesting reimbursement for 25
cents from the WTREF for baling whole used
or scrap tires shall not, directly or indirectly
receive additional reimbursement from the
WTRF for any further processing of such
baled whole used or scrap tires.

(3) All waste tire baling activi-
ties must be conducted within the State of
Texas. Only tires generated in the State of
Texas will qualify for reimbursement from
the WIRF.

(b)  Responsibility.

(1) Al individuals or companies
who operate as a waste tire baling facility
shall obtain all necessary and appropriate
state and local permits, licenses, or registra-
tions, and shall operate in compliance with
such permits, licenses, or registrations, or
other applicable state and local codes.

(2) Registered waste tire baling
facilities shall ensure that the waste tire
energy recovery facility utilized for the
burning of the baled whole used or scrap
tires has obtained all necessary and appro-
priate state and local permits, licenses, or
registrations required for Texas and out-of-
state. Copies of current required permits,
licenses or registrations for the energy re-
covery facility(ies) utilized for the burning
of baled whole used or scrap tires shall be
maintained at the waste tire baling facility.

(3) The waste tire baling facility
shall inform the executive director of the
required  information  described in
§330.853(c)(6) of this title (relating’ to
Waste Tire Baling Facility Registration) if

the waste tire energy recovery facilities to
be utilized are located out-of-state.

(4) The individuals or compa-
nies who operate as a waste tire baling
facility shall provide the financial responsi-
bility contained in §§330.885-330.888 (re-
lating to Cost Estimate for Closure;
Financial Assurance for Closure; Incapacity
of Owners or Operators or Financial Institu-
tions; and Wording of the Instruments).

(c) Energy recovery responsibility.

(1)  For the purpose of this
subchapter, reimbursement from the WTRF
at the rate of 25 cents for each whole used
or scrap tire shall be made only to a regis-
tered waste tire baling facility upon confir-
mation that the baled whole used or scrap
tires have been used for energy recovery.

(2) The executive director has
the authority to approve or disapprove an
individual or company identified by a waste
tire baling facility, as a legitimate end use
source for their baled whole used or scrap
tires or shredded tire pieces. Such confirma-
tion shall be submitted to the executive
director and shall include, at a minimum,
the following information:

(A) name of the waste tire
energy recovery facility;

(B) name of responsible per-
son, partners, corporate officers, and direc-
tors,

(C) phone number of com-
pany and responsible person;

(D) physical address and
mailing address of the waste tire recycling
facility or waste tire energy recovery facil-
ity, and

(E) copies of licenses, regis-
trations, or permits from other appropriate
agencies if required;

(d) WTRF program. Waste tire bal-
ing facilities that participate in the WTRF
program shall not charge a fee to retail or
wholesale dealers for collecting for delivery
to any processing facility, for collecting and
baling whole used or scrap tires, or for
collecting and baling for temporary storage
by the dealer from the purchasers of new
tires on or after April 1, 1992. This prohibi-
tion does not apply to the collecting and
baling of whole used or scrap tires from
manufacturers, retreaders, fleet operators,
automotive dismantlers, and storage site
owners or operators of whole used or scrap
tires.

(e) Reimbursement  requirement.
Waste tire baling facilities which are not

seeking reimbursement from the WTREF for
the baling of whole used or scrap tires are
not required to obtsin a registration from
the executive director authorizing the use of
fixed baling and processing equipment for
the baling of such tires.

(f) Recycling report. Effective Jan-
uary 1, 1994, and on a semiannual basis
thereafter, waste tire baling facilities shall
report their recycling, reuse, and energy
recovery activities to the executive director.
The semiannual report shall be prepared on
a form provided by the executive director,
and at a minimum include the following
information:

(1) the name, physical address,
mailing address, county and telephone num-
ber of the waste tire facility;

(2) the name, physical address,
mailing address, county and telephone num-
ber of partners, corporate officers, and di-
rectors;

(3) a listing of all registered
waste tire recycling facilities or waste tire
energy recovery facilities where the waste
tire baling facility currently delivers the
shredded tire pieces. Each waste tire recy-
cling facility or waste tire energy recovery
facility listed shall include the following
information:

(A) name of responsible per-
son, partners, corporate officers, and direc-
tors;

(B) phone number of com-
pany and responsible person,

(C) physical address and
mailing address of the waste tire recycling
facility or waste tire energy recovery facil-
ity;

(D) detailed description of
process to recycle, reuse or recover the
energy from the baled tires;

(E) copies of contracts and
agreements between the waste tire baling
facility and the waste tire recycling facility
or waste tire energy recovery facility for the
recycling, reuse or energy recovery for the
baled tire;

(F) exact quantities (in num-
ber of bales and number of tires in bales),
by month, that the waste tire baling facility
delivered to the registered waste tire recy-
cling facility or waste tire energy recovery
facility;, and

(G) duration of the contract
or agreement and the total material intended
to be delivered;
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(4) complete description of ac-
tivities in which the waste tire baling facil-
ity is ~urrently involved which may be
classified as encouraging or promoting the
growth of recycling, reuse, or energy recov-
ery facilities in the state, or assisting in the
expansion of existing recycling, reuse, or
energy recovery facilities in the state; and

(5) any information considered
confidential shall be so indicated on each
page of the report and submitted with a
cover letter requesting that it remain confi-
dential. Such request shall be recognized as
confidential pursuant to §330.875 of this
title (relating to Confidentiality).

§330.852. Waste Tire Baling Facility Regis-
tration.

(a) Effective March 1, 1994, indi-
viduals or companies that bale whole used
or scrap tires for energy recovery purposes
at a waste tire baling facility shall obtain a
registration number from the executive di-
rector for the operation of the waste tire
baling facility. The registration number as-
signed to the waste tire baling facility shall
be stenciled on each piece of baling and
processing equipment in use at that facility.
This registration number requirement is
only applicable to waste tire baling facilities
that have permanent equipment used to bale
whole used or scrap tires and intend to seek
reimbursement from the WTRF for the bal-
ing of whole used or scrap tites for energy
recovery activities.

(b) For the purpose of this
subchapter, eligibility for reimbursement
from the WTRF at the rate of 25 cents for
cach baled whole used or scrap tire shall be
contingent upon the registered waste tire
baling facility providing the financial assur-
ance required by the executive director de-
scribed in §§330.885-330.888 of this
subchapter (relating to Cost Bstimate for
Closure; Financial Assurance for Closure;
Incapacity of Owners or Operators or Fi-
nancial Institutions; and Wording of the
Instruments).

(c) Waste tire baling facilities shall
register their operation with the executive
director prior to commencing operations.
An application for registration shall be
made on a form provided by the executive
director upon request. An application
submittal shall be accompanied by a non-
refundable $500 application review fee
pursuant to subsection (k)(1) of this section.
The following registration information must
be provided to the executive director:

(1) the name, physical address,
mailing address, county, and telephone
number of applicant;

(2) the name, mailing address,
and telephone number of partners, corporate
officers, and directors;

(3) adescription of the vehicles
or equipment to be registered, including:

(A) make, model, and year
of the vehicle or equipment;

(B) name of the vehicle or
equipment owner;

(C) vehicle license plate (tag
number) including state and year, if applica-
ble;

(D) rated capacity of each
piece of equipment or vehicle;

(E) type of equipment or ve-
hicle; and

(F) area within Texas that
the baling equipment will be located;

(4) the anticipated number of
whole used or scrap tires to be baled for
energy recovery purposes per year;

(5) a metes and bounds descrip-
tion of the site location of the facility;

(6) the name of the waste tire
energy recovery facility to be utilized by the
waste tire baling facility for energy recov-
ery of the baled whole used or scrap tires
and the following information concerning
that waste tire energy recovery facility:

(A) name of responsible per-
son, partners, corporate officers, and direc-
tors;

(B) phone number of com-
pany and responsible person;

(C) physical location and
mailing address of the waste tire energy
recovery facility;

(D) detailed description of
process to recover the energy from the
baled whole used or scrap tires; and

(E) listing of all federal, state
and local permits, licenses, or registrations
required for operation in Texas and out-of-
state:

(M copies of contracts and
agreements between the waste tire baling
facility and the waste tire energy recovery
facility or facilities for the burning of the
baled whole used or scrap tires for which
WTRF reimbursement is being sought;

(8) financial assurance as refer-
enced in §§330.885-330.888 of this title
(relating to Cost Bstimate for Closure; Fi-

nancial Assurance for Closure; Incapacity
of Owners or Operators or Financial Institu-
tions; and Wording of the Instruments); and

(9) federal tax identification
number.

(d) Persons who apply to the exec-
utive director for registration and receive
the registration shall maintain a copy of the
commission registration form containing
their assigned registration number at their
designated place of business and in each
vehicle used to transport whole used or
scrap tires to or from their waste tire baling
facility.

(e) A waste tire baling facility reg-
istration shall expire 60 months after the
date of issuance unless the storage site
changes ownership prior to that time. A
waste tire baling facility is non-transferable
and will expire at the time that ownership
changes. A change in federal tax identifica-
tion number will constitute a change of
ownership. A waste tire baling facility reg-
istration shall be renewed prior to the expi-
ration date. Applications for renewal of
registration must meet the requirements of
subsection (b) of this section and shall be
submitted at least 60 days prior to the expi-
ration date. An application for renewal of
registration must be obtained from the exec-
utive director.

(f) A waste tire baling facility shall
provide written notice and, if requested by
the executive director, a revised application
for registration to the executive director
within 15 days of any change to the regis-
tration if:

(1) the number of whole used or
scrap tires handled or total waste tire baling
facility operation has expanded by 50%
over that originally registered;

(2) the office or place of busi-
ness has relocated or federal tax identifica-
tion number has changed;

(3) the registered name of the
waste tire baling facility has changed;

(4) the amount of tire baling
equipment has increased or changed,

(5) the intended area of the
waste tire baling facility’s operation has
changed; or

(6) the waste tire energy recov-
ery facility accepting the baled whole used
or scrap tires for energy recovery has
changed.

(g) A new registration application
and a non-refundable $500 application re-
view fee shall be submitted to the executive
director within ten days of a determination
by the executive director that operation or
management methods are no longer ade-
quately described by the existing registra-
tion, or ownership of the registered waste
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tire baling facility has changed, or the loca-
tion of the equipment or facility has
changed. Following the executive director's
determination, the old waste tire baling fa-
cility registration number shall be canceled.

(h) Suspension, revocation or de-
nial of initial or renewal registration proce-
dures are as follows:

(1) The executive director may
suspend or revoke a registration, or deny
the issuance of an initial or renewal regis-
tration for:

(A) failure to maintain com-
plete and accurate records pursuant to
§330.854 of this title (relating to Waste Tire
Baling Facility Recordkeeping);

(B) failure to maintain equip-
ment in safe working order;

(C) alteration of any record
maintained or received by the registrant;

(D) delivery of baled whole
used or scrap tires to a facility that is not a
registered waste tire energy recovery facil-
ity andfor if the waste tire energy recovery
facility is located out-of-state, not contained
on the application approved for the regis-
tered waste tire baling facility;

(E) failure to comply with
any rule or order issued by the commission
pursuant to the requirements of this
subchapter;

(F) failure to submit annual
reports as required by §330.854(d) of this
title (relating to Waste Tire Baling Facility
Recordkeeping);

(G) failure to maintain fi-
nancial assurance as required in §§330.885-
330.888 of this title (relating to Cost Esti-
mate for Closure; Financial Assurance for
Closure; Incapacity of Owners or Operators
or Financial Institutions; and Wording of
the Instruments);

(H) failure to begin operation
of a registered waste tire baling facility
within 180 days of receipt of registration
from the executive director;

(I) collection of whole used
or scrap tires for the purpose of energy
recovery of the baled whole used or scrap
tires without obtaining a registration as re-
quired in this subchapter;

(J) failure to deliver baled
whole used or scrap tires to a waste tire

energy recovery facility as required in
§330.851(c) of this title (relating to Waste
Tire Baling Facility);

(K) alteration of any request
for reimbursement from the WTRF,

(L) failure to complete the
work required to clean-up a PEL site as
stated in the executive director approved
Site Clean-Up Plan;

(M) failure to account to the
executive director for all energy recovery
activities for the baled whole used or scrap
tires; or

(N) effective September 1,
1994, failure to comply with the require-
ments pursuant to §330.880(d) of this
subchapter (relating to Shredding Outside of
State).

(2) A waste tire baling facility
registration shall be suspended for a period
of one year; however, depending upon the
seriousness of the offenses), the time of
suspension may be increased or decreased.
A waste tire .baling facility registration is
revoked automatically upon a second sus-
pension. If the registration is suspended or
revoked, a waste tire baling facility shall
not bale, for reimbursement from the
WTRF, any whole used or scrap tires regu-
lated under this subchapter.

(3) The holder of a waste tire
baling facility registration that has been re-
voked by the executive director may reap-
ply for registration pursuant to this
subchapter as if applying for the first time,
after a period of at least one year from the
date of revocation. If a waste tire baling
facility registration is denied or revoked by
the executive director a second time, the
revocation shall be permanent.

(4) Appeal of suspension, revo-
cation or denial of initial or renewal regis-
tration procedures are as follows:

(A) An opportunity for a for-
mal hearing on the suspension or revocation
of registration may be requested in writing
by the applicant by certified mail, return
receipt requested, provided the request is
postmarked within 20 days after a notice of
proposed suspension or revocation or denial
of the initial or renewal registration has
been sent from the executive director to the
last known address of the applicant.

(B) An opportunity for a for-
mal hearing on the denial of initial registra-
tion or renewal of regisiration may be
requested in writing by the applicant by
certified mail, return receipt requested, pro-

vided the request is postmarked within 20
days after a notice of denial of initial or
renewal registration has been sent from the
executive director to the last known address
listed on the application. If the registration
is denied, a person shall not process whole
used or scrap tires regulated under this
subchapter.

(C) The formal hearing un-
der this paragraph shall be in accordance
with the requirements of the Administrative
Procedure Act, Texas Government Code
Annotated, §2001 et seq. (Vernon 1993)
and the Texas Solid Waste Disposal Act,
Texas Health and Safety Code, Annotated,
Chapter 361 (Vernon 1993) and the rules of
the commission.

(i) Waste tire baling facilities which
fail to provide documentation to the execu-
tive director, described in
§330.853(c)(6)(A)-(E) of this title (relating
to Waste Tire Baling Facility Registration),
to assure that energy is recovered from the
baled whole used or scrap tires are not
eligible for reimbursement from the WTRF.

() A waste tire baling facility and
the designated waste tire energy recovery
facility(ies) shall be inspected by the execu-
tive director to ensure compliance with the
application prior to receiving final approval
for baling or storage of whole used or scrap
tires.

(k) Registration fees.

(1) Individuals or companies
that prepare a new, renewed or amended
application on forms obtained from the ex-
ecutive director for registration as a waste
tire baling facility shall pay a registration
fee of $500.

(2) Registration fees collected
under paragraph (1) of this subsection shall
be allocated to the commission for its rea-
sonable and necessary costs associated with
reviewing for approval applications for the
registration of waste tire baling facilities.

§330.853. Waste Tire Baling Facility Oper-
ation. ‘The waste tire baling facility shall
be equipped with a mechanism to automati-
cally count and record the number of whole
used or scrap tires contained in each bale.
Further, the waste tire baling facility shall
be capable of recording the total number of
bales produced. The recording equipment
used for the baling of whole used or scrap
tires shall be certified monthly by the manu-
facturer that developed and installed the
equipment. Reimbursement from the WTRF
shall be based on the number of whole used
or scrap tires contained in bales after the
bales have been used for energy recovery
purposes. Confirmation for such energy re-
covery activities shall be provided pursuant
to §330.831(c) of this title (relating to Stor-
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age of Whole Used or Scrap Tires or Shred-
ded Tire Pieces).

§330.854. Waste Tire Baling Facility
Recordkeeping.

(a) General requirements.

(1) The executive director ap-
proved waste tire baling facility layout plan,
facility operating plan, and all supporting
data to the application are operational re-
quirements. Any significant deviation, as
determined by the executive director, from
any of the above without prior approval
from the executive director, shall be a viola-
tion of this subchapter.

(2) A copy of the registration
with all supporting data, including the ap-
proved waste tire baling facility layout plan,
the approved waste tire baling facility oper-
ating plan, and the commission’s current
rules shall be on-site at all times. The facil-
ity supervisor shall be knowledgeable of
current commission rules and the contents
of the approved application in relation to
the operational requirements of the specific
waste tire baling facility.

(3) All drawings or other sheets
prepared for revisions to a waste tire baling
facility layout plan or other previously ap-
proved documents, which may be required
by this subchapter, shall be submitted in
triplicate.

(b) Maintenance of records. The
waste tire baling facility shall maintain orig-
inals of all records required by this section
for a period of three years. These records
shall be maintained at the same location as
the baling equipment at all times and shall
be made available to the executive director
for review upon request.

(c) Required records. A waste tire
baling facility shall maintain the following
records:

(1) manifests of whole used or
scrap tire or baled whole used or scrap tires
shall contain the following information and
shall be filled out completely by the waste
tire baling facility (prior to transportation to
the energy recovery facility) of the whole
used or scrap tires or the baled whole used
or scrap tires:

(A) the name, physical ad-
dress and telephone number of the individ-
ual or company that is baling the whole
used or scrap tires and the waste tire energy
recovery facility where the baled whole
used or scrap tires were delivered;

(B) the waste tire baling fa-
cility registration number and the waste tire
energy recovery facility registration num-

»

(C) the date and time of de-
livery of the whole used or scrap tires to the
waste tire baling facility and of the baled
whole used or scrap tires to the waste tire
energy recovery facility;

(D) the number and type of
whole used or scrap tires delivered to the
registered waste tire baling facility and the
number of bales delivered to the waste tire
energy recovery facility, and

(E) the signature of an autho-
rized representative of the waste tire baling
facility and the waste tire energy recovery

facility acknowledging that the information

on the manifest form is true and correct.

(2) a daily log which shall in-
clude, at a minimum, the following:

(A) the name and commis-
sion registration number of the waste tire
baling facility and the waste tire energy
recovery facility;

(B) the physical address of
the waste tire baling {acility and the waste
tire energy recovery facility,

(C) the total number and
type of whole used or scrap tires received at
the waste tire baling facility from PEL sites,
special authorization sites and generators,
listed separately;

(D) the total number and
type of whole used or scrap tires baled;

(E) the amount by number
of whole used or scrap tires in the bales and
total number of bales removed from the
waste tire baling facility for energy recov-
ery,

(F) the name and signature
of an authorized facility representative ac-
knowledging the truth and accuracy of the
daily log; and

(G) the location and time of
all stops made daily by the transporter of
baled tires to and from a waste tire baling
facility and to and from a registered waste
tire energy recovery facility.

(3) arecord of the specific loca-
tion in the waste tire baling facility (i.e., tire
pile number, bin number, building number,
etc.) where whole used or scrap tires are
located upon delivery;

(4) a record describing the spe-
cific events or occurrences at the waste tire
baling facility relating to routine mainte-
nance, fires, theft, spraying for vectors, or
other similar events or occurrences;

(5) a record of equipment and
vehicle preventive maintenance;

(6) the annual report required
by the executive director;

(7) alog containing copies of all
monthly reimbursement vouchers submitted
to the executive director for reimbursement;

(8) a record of the dates and
documentation of calibration by the manu-
facturer of the recording equipment used to
automatically count and record the number
of whole used or scrap tires being baled and
contained in each bale;

(9) a daily log of unmanifested
tires listing the number and type of whole
used or scrap tires received, the name of the
individual or company that delivered the
tires, and the date that the tires were deliv-
ered to the waste tire baling facility;

(10) a log containing copies of
the monthly operations reports which shall
completely filled out each month by the
waste tire baling facility owner or operator
and shall contain the following information:

(A) the month and date that
the report was completed by the waste tire
baling facility owner or operator,

(B) the name of the waste
tire baling facility and waste tire energy
recovery facility as shown on the monthly
reimbursement voucher;

(C) the mailing address and
telephone number of the waste tire baling
facility and the waste tire energy recovery
facility;

(D) he name of a contact
person employed by the waste tire baling
facility and the waste tire energy recovery
facility;

(E) the

baling operation

time,

(F) the amount in whole use
or scrap tire numbers and in baled units that
were stored at the waste tire baling facility
and the number of whole used or scrap tires
and baled units that were removed to a
waste tire energy recovery facility for which
reimbursement from the WTRF was re-
quested,

(G) the amount in whole
used or scrap tires and in baled units that
was stored at or removed from the waste
tire baling facility for which reimbursement
was not requested;

. PROPOSED RULES April 19, 1994 19 TexReg 2849



(H) the monthly and total fi-
nancial assurance secured and recorded with
the Texas Natural Resource Conservation
Commission Financial Assurance Section;

(D a list of all generators
whose manifests were accepted during that
month;

() a list of all transporters
" that delivered whole used or scrap tires to
the waste tire baling facility during that
month;

(K) a diagram of the waste
tire baling facility and associated waste tire
energy recovery facility outlining the spe-
cific whole used or scrap tire piles, the
areas housing baled tires and the number of
whole used or scrap tires in each pile and
baled tire area deposited in each pile and
baled tire area during that month; and

(L) the signature of an autho-
rized representative of the waste tire baling
facility acknowledging that the information
on the monthly operations report is true and
correct.

(d) Annual report. A waste tire bal-
ing facility operator shall submit to the ex-
ecutive director an annual summary of their
activities through December 31 of each year
showing the number and type of whole used
or scrap tires collected, baled, the disposi-
tion of such baled tires, and the amount by
number of whole used or scrap tires and
number of bales removed from the facility
and delivered to a registered waste tire en-
ergy recovery facility. The annual report
shall be submitted no later than March 1 of
the year following the end of the reporting
period. The report shall be prepared on a
form provided by the executive director.

(e) Local ordinances. Where local
ordinances require controls and records sub-
stantially equivalent to or more stringent
than the requirements of this subchapter,
waste tire baling facility operators shall use
such controls and records to satisfy com-
mission requirements under this section
upon review and approval by the executive
director.

§330.855. Delivery Requirement. The
waste tire baling facility shall deliver or
have delivered, the baled whole used or
scrap tires that received reimbursement
from the WTRF, only to a registered waste
tire energy recovery facility. If the waste
tire energy recovery facility is located out-
of-state, delivery shall be to the waste tire
energy recovery facility identified in the
application.

§8§330.856. Operational Requirements for
Waste Tire Baling Facilities.

(a) The owner or operator of the

waste tire baling facility shall ensure that
the vehicles and equipment are operated to
prevent nuisances or disturbances to adja-
cent landowners.

(b) Stockpiles of whole used or
scrap tires at the waste tire baling facility
that are awaiting baling shall be monitored
for vector control and appropriate vector
control measures shall be applied at least
once every two weeks.

(c) All applicants seeking registra-
tion as a waste tire baling facility shall also
obtain registration for a waste tire energy
recovery facility for the storage of baled
whole used or scrap tires prior to initiation
of operation of the waste tire baling facility.

(d) The waste tire baling facility
owner or operator shall conduct a training
program on a quarterly basis, for all waste
tire baling facility employees that transport
or handle whole used or scrap tires or baled
whole used or scrap tires. This training
program shall address the review and proper
completion of manifest forms prior to the
transportation of whole used or scrap tires
from a generator, or the acceptance of
whole used or scrap tires at the waste tire
baling facility. Transporters not employed
by the waste tire baling facility but who
deliver whole used or scrap tires to the
waste baling tire facility or baled whole
used or scrap tires to a waste tire energy
recovery facility shall be required to attend
a training and orientation program to famil-
iarize the transporter with the following

(1) facility operational guide-
lines and requirements,

(2) the acceptable procedures
for the collection and transportation of
whole used or scrap tires from a generator
(specifically when a collection fee can or
cannot be charged),

(3) the proper completion of a
manifest form, and

(4) the rules and regulations un-
der which all aspects of the generation,
transportation, baling, storage, and disposal
of whole used or scrap tires or baled whole
used or scrap tires are governed

{e) A waste tire baling facility
owner or operator shall submit written doc-
umentation to the executive director indicat-
ing that the traiung and orientation
programs required in the previous section
have been completed. This written docu-
mentation shall be submitted by the waste
tire baling facility owner or operator to the
executive director within ten days of com-
pletion of the training and orientation pro-
gram,

(f) All applicants seeking registra-
tion to operate as a waste tire baling facility
and seeking reimbursement from the WTRF
shall have adequate storage capacity at their

registered waste tire energy recovery facil-
ity to store all tires baled during a specific
month of operation

§330 857. Eligibility for the Waste Tire Re-
cycling Fund (WTRF) Program.

(a) A waste tire baling facility is
eligible for reimbursement from the WTRF
provided the waste tire baling facility is in
compliance with §§330.871-330.877 of this
title (relating to the WTRF, WTRF Pro-
gram; Public Notice of Intent to Operate;
Other Permits or Registrations Required;
Approval to Collect and Process Tires from
PEL Sites; Shipping, Record Keeping, and
Reporting Requirements; WTRF Reim-
bursement Policies and Procedures, Pay-
ments to Waste Tire Facihties, Mobile Tire
Processors or Waste Tire Baling Facilities;
and Special Authorization Tires).

(b) All tires baled for energy recov-
ery purposes for WTRF reimbursement
shall have been generated from within the
boundaries of Texas

(c) The WTRF program targets the
clean-up of PEL sites and the baling for
energy recovery purposes of whole used or
scrap tires generated on a daily basis from
wholesale or retail dealers of new tires.

(d) The waste tire baling facility
owner or operator shall maintain a complete
record of all manifest forms for baled and
energy recovered whole used or scrap tires
for which reimbursement is being sought.
The waste tire baling facility owner or oper-
ator shall ensure that Sections 1, 2, and 3 of
the manifest form are accurately and com-
pletely filled out. Should the manifest form
not be completely filled out or be filled out
incorrectly, the waste tire baling facility
owner or operator should not accept those
whole used or scrap tires The executive
director will not provide reimbursement
from the WTRF to a waste tire baling facil-
ity that bales, for the purpose of energy
recovery, whole used or scrap tires gener-
ated with inaccurate or incomplete mani-
fests.

(e) The priority enforcement list
baled tires shall be baled and weighed sepa-
rately and weight documentation shall iden-
tify the bales as bales containing priority
enforcement list tires

§330861. Prionity Enforcement List (PEL).

(a) (No change.)

(b) Responsibility. Each individual
or company that operates a waste tire facil-
1ty and participates in the WTRF, or a mo-
bile tire processor who participates in the
WTRF, or a waste tire baling facility
owner or operator that participates in the
WTRF shall be responsible for operating in
compliance with all provisions of this
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subchapter when the total number of
whole used or scrap tires or scrap tire
pieces contained in illegal scrap tire sites
that are identified on the PEL is above
500,000 tires for more than 30 coasecu-
tive days.

(¢) PEL procurement. Upon exec-
utive director determination that the
number of PEL tires has fallen below
500,000, the commission shall issue con-
tracts to procure cleanups only for the
removal and shredding or baling of tires
from such sites through a competitive bid
process conducted in accordance with the
provisions of the State Purchasing and
General Services Act (Texas Civil Stat-
utes, Article 601b) applicable to contract
for services. The commission may choose
to contract on a regional or site-specific
basis and may award a contract for ser-
vices that authorizes reimbursement in
excess of 85 cents per weighed tire unit
based on the competitive bids received.
The commission may elect not to enter
into contracts under this section.

(d) PEL requirement. The mini-
mum 15% maximum 30% priority en-
forcement list requirement is not
applicable when the commission is con-
ducting cleanups through the competitive
bid process described in subsection (a) of
this section. Notification of inapplicability
of the minimum 15% maximum 30 per-
cent priority enforcement list require-
ment will be provided in writing by the
executive director.

(e) PEL restrictions. For the pur-
poses of this subchapter the calculation
for the maximum 500,000 tire PEL limit
shall not include tires on sites currently
assigned for clean-up to waste tire facili-
ties or mobile tire processors, or tires on
sites under commission enforcement or
attorney general action, or that require
corrective action or remedial action in
response to a release or threat of release
of hazardous substances,

(f) Completion of PEL sites.
Upon the commission’s procurement for
clean-up of PEL sites, any mobile tire
processor or waste tire facility currently
assigned PEL sites shall complete those
clean-ups at the minimum 15% maxi-
mum 30% requirement per month until
the site cleanup is completed.

(g) WTRF encumbered for PEL
procurement. Funds shall be encumbered
from the WTRF in the amount necessary
to allow the commission to procure
cleanups at PEL sites under conditions
described in subsection (c) of this section,

(h) Recycling  Reimbursement.
For the purpose of this subchapter, the
waste tire recycling facilities seeking re-
imbursement under the Recycling Reim-
bursement Program from the WTRF for

the processing of whole used or scrap
weighed tires into useful products in an
amount not to exceed 25 cents per
weighed tire shall not be subject to the
requirements contained in §§330.861-
330.870 of this title (relating to Priority
Enforcement List (PEL)), Potential Re-
sponsibility Parties, Priority Enforcement
List (PEL), Ranking of Illegal Waste Tire
Sites, Assignment of PEL Sites, Pre PEL
Clean-Up Responsibilities, Site Clean-Up
Agreement, Approval to Collect and Pro-
cess Tires from PEL Sites, Post PEL
Clean-Up Responsibilities and Authority
of Commission Personnel),

§330862  Potentially Responsible  Party
(PRP)

(a) An illegal waste tire site that is
eligible for placement on the PEL can be
cleaned-up by a waste tire facility or a
mobile tire processor that can be eligible for
reimbursement from the WTRF provided
the executive director determunes there 1s
no PRP for this site

(b) The actual determunation of the
PRP will be made by the executive director
based on the facts obtained during the in-
vestigation and evaluation of the PEL site
for classification. For purposes of the
WTRF and this subchapter, the following
three criteria determines whether an individ-
ual or company is a PRP.

(1) the indwvidual or company
must be the property owner of record, or the
site operator of the whole used or scrap tires
or tire pieces on the site or the depositor of
the whole used or scrap tires or scrap tire
pieces; and

(2)-(3) (No change.)
(c)-(h) (No change.)

§330.863. Priority Enforcement List (PEL)
(a) (No change)

(b) The PEL shall be updated and
published at least quarterly by the executive
director. The PEL will be published in the
Texas Register in accordance with the Ad-
ministrative Procedure Act, Texas Gov-
ernment Code Amnotated, §2001 et seq
(Vernon 1993) {Administrative Procedure
and Texas Register Act Texas Revised Civil
Statutes, Article 6252-13a (Vernon 1992)).
[A copy of the list can also be obtained
from the Commission’s Municipal Solid
Waste Division ]

(c) The PEL shall be subdivided on
a region [district] basis based on the num-
ber and location of the waste tire facilities
and mobile tire processors, and the number
and location of illegal waste tire sites per
region [district]. If the number of whole
used or scrap tires or tire pieces located in a
specific region [district] of the state 1s not

sufficient to sustain the minimum 15%
maximum 30% requirement of [25%] PEL
tires to insure reimbursement eligibility, the
waste tire facilities and mobile tire proces-
sors shall be required to obtain [the mini-
mum requirement of] the minimum 15%
maximum 30% requirement of [25%)] PEL
tires from another region [district] of the
state,

(d) The executive director may, on
an as needed basis, and with [sufficient]
notice, reassign or assign additional proces-
sors to any PEL site identified and assigned
1n the state. If the PEL site is reassigned the
executive director shall assign a new site to
the waste tire facility or mobile tire proces-
sor to insure that the individual or company
15 still eligible for reimbursement under the
WTREF, provided the individual or company
meets the other program requirements as
contained in this subchapter.

(e) Members of the commission,
employees or agents of the commission,
and authorized processors or their sub-
contractors are entitled to enter any pub-
lic or private property at any reasonable
time for the purpose of inspecting, inves-
tigating, or remediating any condition re-
lated to illegal dumping of scrap tires.

(f) An authorized processor or
subcontractor is entitled to enter prop-
erty only if the commission directs the
processor or subcontractor to enter prop-
erty. The executive director shall give
notice of intent to enter private property
for those purposes by certified mail to the
last known address indicated in the cur-
rent county property records at least ten
days before a commission member, com-
mission employee or agent, or authorized
processor or subcontractor enters the
property. A commission member, com-
mission employee or agent, or authorized
processor or subcontractor who, acting
under this subsection, enters private
property shall:

(1) observe the establishment’s
rules concerning safety, internal security,
and fire protection; and

{2) if the property has man-
agement in residence, make a reasonable
attempt to notify the management or per-
son in charge of the entry and exhibit
credentials.

(g) Authorized processors and
their subcontractors shall not be consid-
ered agents of the state and are solely
responsible for their own actions and ac-
tions of their agents,

§330.865. Assignment of PEL Sites.

(a) (No change.)

(b) Any waste tire facility or mo-
bile tire processor registered by the execu-
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tive director to participate in the WTRF
shall receive reimbursement from the
WTREF if the following requirements are
met.

(1) The waste tire facility or
mobile tire processor shall prepare, imple-
ment and comply with a clean-up plan and
time schedule for conducting the clean-up
and removal of all whole used or scrap tires
or tire pieces from the site.

(2) The waste tire facility or
mobile tire processor shall submit the clean-
up plan and time schedule to the commis-
sion’s region [district] office for approval
and to the property owner for review, if
requested by that property owner.

(3)(7) (No change.)

{(8) The mobile tire processor or
waste tire facility shall complete a report,
developed by the executive director at the
completion of a site clean-up that states the
date site clean-up was completed and the
total amount of whole used or scrap tires
and tire pieces, by weight, removed from
the site. This report shall sent to the TWC
District Office in which the site is located,
the TWC District Office in which the pro-
cessing facility is located, if different than
the site location District Office, and the
TWC Austin Office.]

(¢) If the executive director deter-
mines that an illegal waste tire site on the
PEL contains more whole used or scrap
tires or tire pieces than any single mobile
tire processor or waste tire facility is likely
to be able to collect and shred or bale
within a reasonable period of time, or if the
proposed schedule received from the mobile
tire processor or waste tire facility indicates
significantly longer time frames for total
clean-up of the illegal waste tire site than is
acceptable to the executive director, the ex-
ecutive director may decide to assign more
than one mobile tire processor or waste tire
facility to collect and process the whole
used or scrap tires or tire pieces from the
site.

(d) Mobile tire processors or waste
tire facility owners or operators that elect to
participate in the WTRF program will be
allowed to clean-up PEL sites assigned by
the executive director after April 1, 1992,
provided all of the following criteria has
been submitted to and approved by the ex-
ecutive director:

(1)-(2) (No change.)

(3) the mobile tire processor or
waste tire facility has signed the [illegal
tire] Site Clean-Up Agreement and returned
it to the executive director;

(4)-(5) (No change.)

(6) all whole used or scrap tires
or tire pieces regardless of the weight, size
or the condition of such tires or pieces shall

be removed by the waste tire facility or
mobile tire processor from the site during
the clean-up process. There shall be no
exception to this requirement unless specifi-
cally authorized by the commission’s re-
gion (district] staff and noted in the Site
Clean-Up Plan; and

(7) the mobile tire processor or
waste tire facility is in compliance with the
applicable  requirements[.]  of this
subchapter and on schedule with any other
PEL site clean-up plans and time schedules.

$330.866. Pre PEL Clean-Up Responsibili-
ties.

(a) A mobile tire processor or waste
tire facility that is registered with the execu-
tive director and that intends to receive
reimbursement from the WTRF for shred-
ding whole used or scrap tires or tire pieces
[so as] to facilitate the future extraction of
useful products [materials] for recyclingl.
reuse,] or energy recovery shall submit a
map and letter identifying the general loca-
tion in the state where they want to be
assigned PEL sites.

(b) Within ten days of notification
by a miobile tire processor or waste tire
facility that the assigned site clean-up
was completed and the total number of
whole used or scrap tires or tire pieces
has been removed from the site, [the ex-
ecutive director's receipt of the report re-
quired in §330. 865(a)(8) of this title
(relating to Assignment of PEL Sites),] the
executive director shall begin a job perfor-
mance evaluation to determine whether the
clean-up on previously assigned PEL sites
was performed to the executive director’s
satisfaction. After the executive director de-
termines satisfactory work performance, the
waste tire facility or mobile tire processor
shall be notified in writing of their assign-
ment of one or more new PEL sites for
clean-up. The [Also included with the] site
assignment notification shall also contain
the original (be a copy of the] Site Clean-
Up Agreement to the mobile tire processor
or waste tire facility owner. The Site Clean-
Up Agreement shall be signed by an autho-
rized representative of the waste tire facility
or mobile tire processor immediately upon
receipt and returned to the executive direc-
tor.

(¢) (No change.)

§330.867. Site Clean-Up Agreement.
(a) (No change)

(b) The agreement shall require, at
a minimum, the following.

(1) -(3) (No change.)

(4) that the waste tire facility or
mobile tire processor shall meet with the
commission’s region [district] office prior

to initiation of site clean-up and shall agree
upon a clean-up plan as required by
§330.868 of this title (relating to Approval
to Collect and process tires from PEL
Sites);

(5) that failure to clean-up the
PEL site as required by the agreement shall
result in waste tire facility or mobile tire
processor ineligibility for reimbursement
from the WTRF until such time as the
clean-up of the PEL site is completed to the
satisfaction of the executive director, and

[(6) that the waste tire facility or
mobile tire processor upon completion of
the PEL site clean-up shall complete a re-
port, developed by the executive director,
that confirms that clean-up of the PEL site
has been completed to the satisfaction of the
executive director; and]

(6)[(7)] upon executive direc-
tor’s determination of [receipt of the re-
port confirming] satisfactory clean-up from
the waste tire facility or mobile tire proces-
sor, the executive director may assign addi-
tional PEL sites to the waste tire facility or
mobile tire processor pursuant to §330.866
of this title (relating to Pre PEL Clean-Up
Responsibilities).

(c) Should the waste tire facility’s
or mobile tire processor’s registration to
shred whole used or scrap tires or tire
pieces be suspended or revoked by the ex-
ecutive director [commission] pursuant to
§330.822(f) of this title (relating to Mobile
Processor Registration) and §330.843(g) of
this title (relating to Waste Tire Facility
Registration) respectively, then the PEL
sites remaining in the Site Clean-Up Agree-
ment shall be reassigned.

§330.868. Approval to Collect and Process
Tires from PEL Sites.

(a) Prior to collecting and/or shred-
ding whole used or scrap tires or tire pieces
from any PEL site, a mobile tire processor
or waste tire facility shall provide a clean-
up plan and a time schedule for completing
the clean-up of all whole used and scrap
tires or tire pieces from the PEL site. Clean-
up activities shall commence only after the
submutted plan and schedule have been ap-
proved by the commission’s region [dis-
trict) office and the provisions of §330.865
of this title (relating to Assignment of PEL
Sites) have been met.

(b) If the executive director finds
that any of the schedule related information
described in subsection (c)(1)-(14) of this
section to be unacceptable, an amended
clean-up plan or time schedule shall be
negotiated between the commission's re-
gion [district] office and the waste tire facil-
ity or mobile tuwe processor before
additional whole used or scrap tire or tire
pieces are removed from the PEL site for
shredding or baling.
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(c) The Site Clean-Up Plan submit-
ted by a mobile tire processor or waste tire
facility shall, at a minimum, include the
following:

(1) the estimated number of
whole used or scrap tires or tire pieces
collected, and the shredding or baling ca-
pacity, in either tires or pounds of shredded
or baled rubber per day, that the waste tire
facility or mobile tire processor can perform
at the site;

(2) the approximate number of
days required to complete the site clean-up,
however, if more whole used or scrap tires
or tire pieces are located on the PEL site
than the original number of tires used to
calculate the overall project length, a cor-
rection factor may be applied, following
verification and approval from the commis-
sion’s region [district] office;

(3)-(5) (No change.)

(6) whether the waste tire facil-
ity or mobile tire processor intends to shred
or bale all the whole used or scrap tires or
tire pieces on the PEL site, transport all
such tires to a registered waste tire facility,
or conduct the clean-up using both methods;

(7 the total number of whole
used or scrap tires or tire pieces by weight
from other PEL sites that, as of the date the
site clean-up plan was filed, have been col-
lected and/or shredded or baled;

(8) the total number of whole
used or scrap tires or tire pieces by weight
from in-state sources other than PEL sites
that, as of the date the Site Clean-Up Plan
was filed, have been collected and/or shred-
ded or baled;

(9) the method of recycling, re-
use or energy recovery planned for the
whole used or scrap tires or tire pieces that
are proposed to be collected and shredded
or baled by the waste tire facility or mobile
tire processor;

(10) (No change.)

(11) the identification by name
and registration number of any [temporary]
waste tire storage sites proposed to be uti-
lized for either whole used or scrap tires or
tire pieces prior to shredding or baling;

(12)-(14) (No change.)

(d) The executive director may re-
quire that because of exceptional condi-
tions, caly waste tire facilities or mobile tire
processors that are willing to transport all
whole used or scrap tires or tice pieces off
the PEL site prior to shredding or baling at
a registered waste tire facility shall be al-
lowed to collect and shred or bale tires
from that specific PEL site.

() The executive director may re-
quire that collection and shredding or bal-

ing at a PEL site be conducted only
between certain hours of the day and on
certain days of the week.

§330.870. Authority of Commission Person-
nel.’

(a)-(b) (No change.)

(¢) The commission may, with the
funds available to the commission from
the WTRF, undertake inmediate remedi-
ation of a site if, after investigation, the
commission finds:

(1) that there exists a situation
caused by the illegal dumping of whole
used or scrap tires that is causing or may
cause imminent and substantial endan-
germent to the public health and safety
or the environment; and

(2) the immediacy of the situa-
tion makes it prejudicial to the public
interest (o delay action until an adminis-
trative order can be issued to potentially
responsible parties or until a judgment
can be entered in an appeal of an admin-
istrative order.

(d) 1If a person ordered to elimi-
nate an imminent and substantial danger
to the public health and safety or the
environment has failed to do so within
the time limits specified in the order or
any extension of time approved by the
commission, the commission may imple-
ment a remedial program for the site.

(¢ The commission may bring
suit against a potentially responsible
party to recover reasonable expenses in-
curred in undertaking immediate re-
moval under subsection (c) of this
section, or in implementing a remedial
action order under subsection (d) of this
section. For purposes of this subchapter,
the commission shall employ the follow-
ing three criteria to determine whether a
person is a potentially respoasible party:

(1) the person must be the
property owner of record, the site opera-
tor, or the depositor of the scrap tires on
the site;

(2) the person must have bene-
fitted financially from the disposition of
the scrap tires on the site; and

(3) the person must be finan-
cially capable of paying all or part of the
costs of the cleanup as determined by the
commission,

(f) The commission shall file the
suit to recover costs not later than one
year after the date removal or remedial
measures are completed.

(g) Money collected in a suit to
recover costs shall be deposited to the
credit of the WTRF.

(h) The commission, in lien of
bringing suit to recover costs incurred
under this subchapter, may file a lien
against the property on which the site is
located. The lien shall state the name of
the owner of the property, the amount
owed, and the legal description of the
property. The lien arises and attaches on
the date the lien is filed in the real prop-
erty records of the county in which the
property is located. The lien is subordi-
nate to the rights of prior bona fide pur-
chasers or lienholders on the property.

§330.871. Waste Tire Recycling Fund
(WTRF).

(a) (No change. )

(b) Responsibility.

(1) Each individuval or company
that operates as a mobile tire processor or
waste tire facility and that is eligible to
participate in the WTRF program shall be
responsible for operating in compliance
with the provisions of this subchapter. The
mobile tire processor or waste tire facility
shall be in compliance with all provisions
of this subchapter at each existing regis-
tered mobile tire processor or waste tire
facility prior to receiving final approval
from the executive director to operate at
any new or additional mobile tire proces-
sor, waste tire facility, waste tire baling
facility, waste tire storage facility, waste
tire recycling facility or waste tire energy
recovery facility.

(2) (No change.)

(3) The executive director re-
quires that all whole used or scrap tires on
which the $2.00 or $3.50 WTRF fee is
assessed for the replacement tire shall be
subject to the free collection and transporta-
tion of those whole used or scrap tires from
the generator’s place of business (autho-
rized by the Texas Health and Safety Code
Annotated, Chapter 361, §361.480 entitled
Tire Collection Fee Prohibited), provided
the generator is a wholesale or retail dealer
of new tires.

(4) If a $2.00 or $3.50 WTRF
fee is assessed on a replacement tire, then
the tire that was disposed of as a waste tire
shall not be charged an additional disposal
fee by the wholesale or retail dealer of the
tire.

(5) A whole used or scrap tire
that does not fit the criteria for assessment
of the $2.00 or $3.50 WTRF fee as defined
in §330.872(d) of this title (relating to
WTRF Program), shall not [may still] be
eligible for reimbursement under the WTRF
{provided the whole used or scrap tire is
shredded to pieces that are less than nine
square inches in size].
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(6) The WTRF shall maintain
a balance of not less than $500,000. [The
executive director shall have the authority
to limit the rate of pay-out from the WIRF
should the WTRF become depleted, by lim-
iting the number or weight of whole used or
scrap tires or tire pieces that a waste tire
facility or mobile tire processor shall be
reimbursed for shredding for a specific
month. The executive director shall notify
the waste tire facility or mobile tire proces-
sor at least 30 days prior to the commence-
ment of this activity.]

(7) If the number of tires on
the PEL exceeds 500,000 but the execu-
tive director has reason to believe the
fund will fall below $500,000, the execu-
tive director shall suspend the require-
ment to reimburse priority enforcement
list tires in excess of the minimum 15%.
Notification of nonpayment for tires
shredded in excess of the minimum 15%
shall be provided in writing by the execu-
tive director within 30 days of such noti-
fication from the Comptroller.

(8) The executive director
shall not reimburse a mobile tire proces-
sor and/or waste tire facility for process-
ing scrap tires if the executive director
determines that the processor:

(A) has not provided ade-
quate financial assurance; or

(B) does not have adequate
fire protection; or

(C) is causing an imminent
danger to public health or welfare,

(¢) Capacity assessment. Not later
than October 1 of each odd-numbered
year, the executive director shall deter-
mine if registrations for mobile tire pro-
cessors and waste tire facilities shall be
issued during the following two-year
period of time. In order to complete this
assessment, the executive director shall
compare the total shredding or baling
capacity of all registered mobile tire pro-
cessors, and waste tire facilities to the
total number of WTRF reimbursed waste
tire units during the previous year as
follows:

(1) the total shredding or bal-
ing capacity by reviewing the anticipated
shredding or baling capacity contained in
each registered mobile tire processor and
waste tire facility original or amended
application for registration;

(2) the total number of waste
tire units reimbursed shall be determined
by obtaining, from the commission’s re-
imbursement records, the total number
of waste tire units reimbursed from the
WTRF during the preceding twelve
month period of time;

(3) the value calculated from
the procedure described ia paragraph (1)
of this subsection shall be compared with
the number obtained from the procedure
described in paragraph (2) of this subsec-
tion as follows.

(A) If the total shredding
or baling capacity exceeds the previous
total reimbursements made, then the ex-
ecutive director shall not issue registra-
tions for mobile tire processors and waste
tire facilities until the next capacity as-
sessment is completed; or

(B) If the previous year’s
total reimbursements made exceeds the
total shredding or baling capacity then
the executive director shall issue registra-
tions for mobile tire processors and waste
tire facilities;

(4) All registered mobile tire
processors and waste tire facilities shall
be notified, in writing, of the results of
the capacity assessment within 20 days of
completion of the assessment on each
odd-numbered year; and

(5) The results of the capacity
assessment shall be published in the
Texas Register not later than November 30
of each odd-numbered year.

§330872. Waste Tire Recycling Fund
(WTRF) Program.

(a) Pumpose. The purpose of the
WTREF is to provide a means for the shred-
ding or baling of all whole used or scrap
tires or tire pieces within the boundaries of
the State of Texas, except when the condi-
tions contained in §330.880 of this title
(relating to Out-of-State Processing for
Reimbursement) are complied with. It is
the WTRF program’s intent [so] that the
material contained in the tires can be effec-
tively reused, recycled, or used in energy
recovery facilities. The methods for recy-
cling whole used or scrap tires or tire pieces
are as follows:

(1)-(3) (No change.)

(4) Dbeneficial use of whole tires;
[or]

(5) shredding whole tires into
pieces nine square inches or less in size; or

(6) baling whole tires for use
in waste tire energy recovery facilities.

(b)-(c) (No change.)

(d) Resale. A wholesale or retail
dealer who sells or offers to sell new tires
not for resale shall collect at the time and
place of sale a waste tire recycling fee for
each new tire sold as follows:

(1) $2.00 for each tire that has
a rim diameter of 12 inches but less than
17.5 inches;

(2) $3.50 for each tire that has
a rim diameter of 175 inches but less
than 25 inches; and

(3) $2.00 for a motorcycle tire,
regardless of the rim diameter. The sale
of a tire as original equipment in the
manufacture of a new vehicle is a sale for
resale and is not subject to the $2.00 or
$3.50 fee. A fee may not be assessed for a
bicycle tire. [$2.00 tire fee shall be col-
lected on each new tire sold for an automo-
bile, van, bus, truck, trailer, semi-trailer,
truck tractor and semi- trailer combination,
or recreational vehicle that has a rim diame-
ter equal to or greater than 12 inches but
less than 26 inches.] This fee shall be de-
posited into the WTRF. The monies in the
WTREF shall be used to reimburse the mo-
bile tire processors and waste tire facilities
that comply with the requirements of this
subchapter for the shredding or baling of
whole used or scrap tires or tire pieces.

(¢) Operation of the WTRF pro-
gram. [The WTRF program shall be oper-
ated in the following manner:]

(1) (No change)

(2) A mobile tire processor or
waste tire facility that intends to shred or
bale whole used or scrap tires or tire pieces
for reimbursement shall either shred the
tires or pieces to a particle size of nine
square inches or less or bale the whole
used or screp tires for the purpose of
energy recovery at a registered waste tire
energy recovery facility.

(3) a mobile tire processor or
waste tire facility shall shred or bale at least
15% but not more than 30% [25%)] of the
monthly weight of shredded or baled whole
used or scrap tires or scrap tire pieces
from PEL sites.

(4) A mobile tire processor or
waste tire facility shall shred or bale at
least 25% of the monthly weight of shred-
ded or baled whole used or scrap tires or
scrap tire pieces from generator sites.

(5) A mobile tire processor or
waste tire facility shall shred or bale the
remaining percentage [no greater than
50%)] of the monthly weight of shredded or
baled whole used or scrap tires or scrap
tire pieces from sources that have been des-
ignated by the executive director as special
authorization tires or generator tires.

[(6) Any remaining percentage
of the monthly weight of shredded tire
pieces can be obtained from the categories
in paragraphs (3)-(5) of this subsection.]

(6)[(7)] A mobile tire processor
or waste tire facility shall submit his/her
reimbursement request on a payment
voucher to the executive director on &
monthly basis. The payment voucher form
shall be supplied by the executive director ,
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or on a voluntary basis, supplied on a
removable storage medium stored in an
industry standard file format acceptable
to the executive director. Use of such
removable storage mechanism must first
receive executive director approval.

(D((8)] A mobile tire processor
or waste tire facility shall maintain and
retain originals of all reimbursement re-
cords for a period of three years and shall
make such records available to the execu-
tive director for review upon request.

(8)[(9)] The mobile tire proces-
sor or waste tire facility shall be reimbursed
in an amount equal $0.85 for each 18.7
pounds of weighed tire shredded by the
processor during the preceding calendar
month except when the clean-up of PEL
sites is through a competitive bid process
pursuant to §330.861(b)-(g) of this title
(relating to Priority Enforcement List).

(9) A registered waste tire bal-
ing facility shall be reimbursed 25 cents
per whole used or scrap tire from the
WTRF for baling those tires during the
preceding calendar month except when
the clean-up of PEL sites is through a
competitive bid process pursuant to
§330.861(b)-(g) of this title (relating to
Priority Enforcement List (PEL).)

(10) Not later than the tenth
day of the month following the month
during which the mobile tire processor or
waste tire facility shredded or baled for
energy recovery whole used or scrap tires
or tire pieces, the commission’s region
office shall inspect the documentation
submitted by the mobile tire processor or
waste tire facility as support for the reim-
bursement voucher request. The voucher
request shall be signed by the mobile tire
processor or waste tire facility and sub-
mitted to the commission’s region office
for overnight mailing to the central office
for review. The reimbursement voucher
request shall be submitted on a form to
be provided by the executive director or
on a removable storage medium stored in
an industry standard file form approved
by the executive director. The total
pounds of whole used or scrap tires or
tire pieces shredded or the total number
of whole used or scrap tires baled by the
mobile tire processor or waste tire facility
during the previous calendar month shall
be reported in the following manner:

(A) the total pounds of tires
shredded or the total number of tires
baled that were energy recovered from
PEL sites during the calendar month;

(B) the total pounds of tires
shredded or the total number of tires
baled that were energy recovered from
generators during the calendar month;
and

(C) the total pounds of tires
shredded or the total number of tires
baled that were energy recovered from
special authorization sites during the cal-
endar month.

() Reimbursement restrictions.
The WTRF shall not be used to reim-
burse for shredding or baling of:

(1) innertubes;
(2) scrap rubber products;

(3) green tires;

(4) industrial solid waste, ex-
cluding waste tires;

(5) oversized tires, as defined
by commission rule, unless the oversized
tires are collected from a PEL site; or

(6) manufacturer reject tires.

§330.873. Public Notice of Intent to Oper-
ate.

(a) Waste tire facilities that are reg-
istered with the executive director and in-
tend to shred or bale whole used or scrap
tires or tire pieces to receive reimbursement
from the WTREF shall publish such intent in
a local area newspaper where they intend to
shred or bale whole used or scrap tires or
tire pieces prior to commencement of shred-
ding activity.

(b) Mobile tire processors that are
registered with the executive director and
intend to shred or bale whole used or scrap
tires or tire pieces to receive reimbursement
from the WTREF shall publish such intent in
a local newspaper in the area where the
mobile tire processor’s registered waste tire
storage facilities are located prior to com-
mencement of shredding activity.

(c) The notice of intent published
by the waste tire facility and mobile tire
processor shall contain at a minimum the
following information:

(1)-(4) (No change.)

(5) a brief statement explaining
the whole used or scrap tire shredding or
baling process and specifically what activi-
ties the waste tire facility or mobile tire
processor intends to perform at the location;

(6) where the shredded or baled
tires will be stored, if different from the
processing site; and

(7) the name of the end user of
the shredded tire pieces or baled whole
used or scrap tires, if one has been identi-
fied at the time of publication of the notice.

(d) The public notice of intent to
operate shall identify the Texas Natural
Resources Conservation Commission
[Texas Water Commission] as the state

agency administering the WTRF and shall
also contain the Austin, Texas address of
the commission and the telephone number
of the WTRF program where questions con-
ceming the WTRF can be directed.

(e)-(f) (No change.)

(g) Waste tire storage facilities,
waste tire energy recovery facilities and
waste tire baling facilities that are regis-
tered with the executive director and in-
tend to store whole used or scrap tires or
tire pieces, shredded tires or baled tires
for energy recovery purposes that were
reimbursed from the WTRF shall publish
such intent in a local newspaper in the
area where the waste tire storage facility
or waste tire baling facility is located
prior to commencement of storage de-

" scribed in subsection (c)(1)-(7) of this sec-

tion.

§330.874. Other Permits or Registrations
Required.

(a) Mobile tire processors, [or]
waste tire facilities, or waste tire baling
facilities located within the state of Texas
that intend to participate in the WTRF pro-
gram described in this subchapter and that
intend to transport whole used or scrap tires
or tire pieces from any PEL site, for {tem-
porary] storage prior to shredding, or for
immediate shredding, or for storage prior
to baling, or for immediate baling of
whole used or scrap tires, shall have a
registered waste tire storage facility or a
registered waste tire energy recovery fa-
cility at which the whole used or scrap tires,
baled tires or tire pieces shall be held for a
maximum of 90 days.

(b) Mobile tire processors or waste
tire facilities that intend to participate in the
WTREF program described in this subchapter
and have not made arrangements for the
immediate shipment of all shredded tire
pieces, for which reimbursement under the
WTREF is [to] being sought, directly to a
recycler, reuser or energy recovery facility
shall be required to store the shredded tire
pieces on a temporary basis at a registered
waste tire storage facility {or a permitted
waste tire monofill] under the direct super-
vision of the individual or company request-
ing reimbursement.

(c) (No change)

§330.876. WTRF Reimbursement Policies
and Procedures.

(a) WTRF reimbursements pro-
vided by the State of Texas under this
subchapter shall only be made for the fol-
lowing purposes and only upon compli-
ance with this subchapter:

(1) shredding of whole used or
scrap tires or tire pieces (and shall be] in
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accordance with the reimbursement rate de-
scribed in §330.877(a) of this title (relat-
ing to Payments to Waste Tire Facilities
or Mobil Tire Processors) [required by
law.};

(2) making of whole used or
scrap tires into a useful product by a
registered waste tire recycler, at a rate
not to exceed 25 cents for each weighed
tire;

(3) baling of whole used or
scrap tires by an in-state registered waste
tire baling facility at the reimbursement
rate described in §330.851(c) of this title
(relating to Waste Tire Baling Facility
Regiswration).

(b} To be eligible to receive reim-
bursement for the shredding of whole used
or scrap tires or tire pieces, waste tire facili-
ties or mobile tire processors shall, at their
own expense, provide:

(1)-(3) (No change))

(4) all payments associated with
the acquisition, maintenance, and operation
of any equipment or machinery needed to
comply with the PEL site clean-up require-
ments described in §330. 868 of this title
(relating to Approval to Collect and Process
Tires From PEL Sites) and shredding or
baling of generator and special authoriza-
tion tires.

(c) (No change.)

(d) An individual or company
registered and authorized to operate and
receive reimbursement from the WTRF,
shall never be able to receive, directly or
indirectly, more than 85 cents per
weighed tire unit from the WTRF for any
activities performed pursuant to this
subchapter except when the cleanup of
PEL sites is though a competitive bid
process pursuant to §330.861(b-(g) of this
title (relating to PEL). [Whole used or
scrap tires that accumulated at Type VIII-
WT waste tire storage facilities that are not
PEL sites, between January 1, 1992, and
April 1, 1992, are eligible for reimburse-
ment from the WTRF. Tires that accumu-
lated at Type VII-WT waste tire storage
facilities that are not PEL sites, prior to
January 1, 1992, are not eligible for reim-
bursement from the WTRF.]

$330.877. Pavments to Waste Tire Facili-
ties or Mobile Tire Processors.

(a) The executive director each
month shall reimburse mobuile tire proces-
sors or waste tire facilities that shred whole
used or scrap tires or tire pieces or bale
whole used or scrap tires and meet the
requirements of this subchapter [section]
and the rules adopted under this subchapter
[section] in an amount equal to 85 cents for
each 18. 7 pounds of whole used or scrap

tires or tire pieces shredded or 25 cents for
each whole used or scrap tire baled by the
processor during the preceding calendar
month except when the clean-up of PEL
sites is through a competitive bid process
pursuant to §330.861(b)-(g) of this title
(relating to Priority Enforcement List
(PEL)).

(b) A waste tire facility or mobile
tire processor that desires to receive reim-
bursement under this section for tires shred-
ded by the waste tire facility or mobile tire
processor, or tires baled by a waste tire
baling facility during a calendar month
must:

(1) apply to the executive direc-
tor in accordance with forms prescribed by
the executive director, specifically, but not
exclusively, the Monthly Reimbursement
Voucher Report as described in
§330.872(e)(10) [§330.875(c)] of this title
(relating to Waste Tire Recycling Fund
(WTRF) Program [Public Notice of Intent
to Operate]) and the Monthly Operations
Report as described in §330.825(b)(9) of
this title (relating to Mobile Tire Processor
Recordkeeping), [and] §330.845(c)(10) of
this title (relating to Waste Tire Facility
Recordkeeping) and §330.854(c)(10) of
this title (relating to Waste Tire Baling
Facility Recordkeeping); [and]

(2) demonstrate that:

(A) for mobile tire proces-
sors and waste tire facilities, not less than
90% of all whole used or scrap tire or tire
pieces for which reimbursement is being
sought have been shredded to a particle size
of 9 square inches or less, and for waste
tire baling facilities, that all whole used
or scrap tires baled for reimbursement
have been energy recovered; [and)]

(B) not less than 15% [25]
and not more than 30% of the whole used
or scrap tires or tire pieces shredded, or
whole used or scrap tires baled and en-
ergy recovered were collected from illegal
tire sites listed on the executive director’s
PEL pursuant to §330.863 of this title (re-
lating to Priority Enforcement List); [and]

(C) not less than 25% per-
cent of the whole used or scrap tires or tire
pieces shredded, or whole used or scrap
tires baled and energy recovered were
collected from generators of whole used or
scrap tires, [and]

(D) all [Al) shredding and
baling equipment shall be used in accord-
ance with the registration application (i.e.-
if the equipment requires twice through pro-
cessing to achieve the legislatively man-
dated shred size to be eligible for

reimbursement then all whole used or scrap
tires or tire pieces shall be shredded twice
to be eligible for reimbursement); [and]

(3) provide any other informa-
tion that the executive director determines is
needed to accomplish the purposes of this
subchapter; [and]

(4) hefshe is in compliance with
all requirements of this subchapter; [and]

(5) he/she has deposited the re-
quired financial assurance to cover the clo-
sure costs for the whole used or scrap tires
or tire pieces and out-of- state tires shred-
ded, or whole used or scrap tires baled
and energy recovered during that month;
and [.]

(6) he/she has not exceeded his
or her waste tire storage facility’s or
waste tire energy recovery or waste tire
recycling facility’s maximum capacity au-
thorized by the executive director.

(c) A waste tire facility or mobile
tire processor that in any month shreds or
bales for energy recovery purposes more
than 15% but not more than 30 percent
PEL tires [exceeds the 25% minimum re-
quirement of subsection (b)(2)(B) of this
section], shall be reimbursed for the amount
in excess of 15% but not more than 30
[25]% that was shredded or baled and en-
ergy recovered and shall receive credit for
that amount to meet the minimum require-
ment during a future month.

(d) A waste tire facility or mobile
tire processor that in any month exceeds the
25% minimum requirement of subsection
(B)(2)C) of this section, shall receive a
credit for the amount in excess of 25% that
was shredded or baled and energy recov-
ered that may be used to meet the minimum
requirement during a future month. At the
time the credit is used to make up a defi-
ciency in the amount of generator tires
shredded in a specific month, the waste tire
facility or mobile tire processor shall also
receive reimbursement for the amount of
carry over shredded tire pieces used.

(e) A waste tire facility or mobile
tire processor shall only receive reimburse-
ment once for the shredding or baling for
energy recovery purposes of a whole used
or scrap tire or tire piece.

) For the purposes of reim-
bursement, at the end of each operating
month, any WTRF ineligible whole used
or scrap tires or scrap tire pieces or
shredded tire pieces brought into a waste
tire facility or mobile tire processing fa-
cility shall be deducted from the total
shredded tire weight for that month.

§330.878. Special Authorization Tires.

(@) The TNRCC (TWC] allows,
based on executive director approval, the
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eligibility for reimbursement by the WIRF
of certain whole used or scrap tires or tire
pieces from sources other than [Priority En-
forcement List (PEL)] tires and generator
tires.

(b) (No change.)

(c) Effective July, 1, 1992, four cat-
egories of special authorization tires have
been designated:

(1) (No change.)

(2) community clean-up-Those
tires collected as a result of community
cleanup projects with an approval letter
from the [TWC] WTRF program;

(3) (No change)

@ region [District] let-
ter-More than 50, but less than 500 tires
brought directly to a waste tire processor by
a citizen or by a registered transporter, or
by a processor who is a registered trans-
porter, for a citizen who is not a generator
as defined in §330.805(a) of this title (relat-
ing to Generators of Whole Used or Scrap
Tires), with a letter from the designated
TNRCC region [TWC district] office ap-
proving the tires as eligible for reimburse-
ment.

(d)-(e) (No change.)

(f) The WTRF program will pre-
pare an approval letter[,] for each commu-
nity clean-up project [a special manifest
form, as well as an approval letter. This
special manifest form and the approval let-
ter] which shall be presented to the mobile
tire processor or waste tire facility upon
collection of the whole used or scrap tires.
The waste tire facility or mobile tire pro-
cessor the community selected to execute
its clean-up project shall provide a mani-
fest form for each load of tires trans-
ported from the clean-up project. The
approval letter and the manifest forms|,
and] shall be included in the waste tire
facility’s or mobile tire processor’s
monthly [month] Recordkeeping to ensure
reimbursement from the WTRF.

(g) (No change.)

(h) Whole used or scrap tire piles
containing greater than 50 tires but less than
500 tires can be disposed of providing the
appropriate commission region [district] of-
fice is notified and requested to perform an
inspection of the site. An approval letter
may be issued by the region [district] office
authorizing the removal of the whole used
or scrap tires from the site and confirming
that the shredding or baling for energy
recovery purposes of such whole used or
scrap tires shall be reimbursed by the
WTREF. The mobile tire processor or waste
tire facility accepting the whole used or
scrap tires must, at the same time, receive
the commission region [district] office ap-
proval letter to insure reimbursement wiil

occur. The mobile tire processor or waste
tire facility shall include the approval letter
in their monthly Recordkeeping.

(i) (No change)

§330.885. Cost Estimate for Closure.

(a) As part of a facility’s registra-
tion or permit application, an owner or op-
erator of a Type VIII-R waste tire storage
facility, {Type VIII-S waste tire storage fa-
cility, or] a Type VII-P waste tire process-
ing facility, a waste tire baling facility, a
waste tire recycling facility with greater
than a 30 calendar day supply on site of
baled or loose whole used or scrap tires
or scrap tire pieces or shredded tire
pieces, or a waste tire energy recovery
facility, with baled or loose whole used or
scrap tires or scrap tire pieces or shred-
ded tire pieces on site for longer than 30
calendar days must prepare a written esti-
mate, in current dollars, of the cost of clos-
ing the facility(ies).

(1) The registration closure cost
calculation for a Type VILI-R waste tire
storage facility, a Type VIII-P waste tire
processing facility, a waste tire baling
facility, a waste tire recycler with greater
than a 30 calendar day supply of baled or
loose whole used or scrap tires or scrap
tire pieces or shredded tire pieces, or a
waste tire energy recovery facility, with
baled or loose whole used or scrap tires
or scrap tire pieces or shredded tire
pieces on site for longer than 30 calendar
days [waste tire storage facility] is deter-
mined by the sum of subparagraphs (A),
(B), {and] (C) and (D) of this paragraph,
plus subparagraph (E), when applicable:

(A) the estimated cost for the
maximum number of whole tires generated
from out of state stored at the facility is
calculated as follows: Number of baled or
loose whole tires generated from out of
state and stored at the facility x $0.85/tire
= Dollar cost estimate [Whole tires gener-
ated from out of state should be classified
into types. For example, passenger car tires
at an average weight of pounds per tire;
truck tires at an average weight of pounds
per tire. Sum the total weight of the various
tire classes and divide by 18.7 pounds to
determine the number of whole tires gener-
ated from out of state];

(B) the estimated cost to
transport the maximum site capacity {accu-
mulation] of [shredded] tire pieces as de-
picted by the site layout plan to another
registered storage site, waste tire recycling
facility or waste tire energy recovery fa-
cility with documentable available stor-
age capacity [end user] by a third party
The estimate shall [should) include equip-
ment and operator time for loading shreds;

(C) the estimated cost to
complete cleanup of the site of any and all
debris. This shall be considered to be a
minimum of $3,000;

(D) the estimated cost of in-
creasing the financial assurance to store
the shreds at the receiving facility (regis-
tered storage site, waste tire recycling
facility or waste tire energy recovery fa-
cility), using the calculations for estimat-
ing the amount employed in
subparagraph (B) of this paragraph;

(E) if the Type VIII-R
waste tire storage facility stores shredded
waste tire pieces that are less than nine
square inches in size but not two by two
inch minus in size, then the registration
closure cost calculation shall contain the
estimated cost to reshred the shredded
waste tire pieces to a recyclable size. For
the purpose of this subchapter a recycla-
ble size shall be defined as two by two
inch minus size. The two by two inch
minus size is defined as an individual tire
shred piece containing metal that is no
greater than two inches in diameter with
all loose metal removed;

(F) upon application, the
executive director may grant a variance
to the requirements contained in
subparagraph (E) of this paragraph. An
applicant shall submit to a regional in-
spection of the processing facility and
storage facility to confirm that all tire
shreds are two by two inch minus size,
and submit a copy of the regional inspec-
tor’s report with the application for reg-
istration to the executive director. The
applicant must confirm that the process-
ing facility is capable of shredding to two
by two inch minus size, by submitting
diagrams that identify the components of
the shredding operation that accomplish
shredding to this size. Upon confirma-
tion, the executive director shall provide
appropriate written approval to the ap-
plicant.

(2) The registration closure cost
calculation for an in state fixed, waste tire
processor is determined by the sum of
subparagraphs (A) and (B) of this para-
graph.[:] If a fixed waste tire processor is
located out of state then the closure cost
calculation is double the sum of
subparagraphs (A) and (B) of this para-
graph:

(A) if the fixed processor has
located the shredding equipment at a site
different from a registered storage site the
criteria in paragraph (1)(A)-(C) of this sub-
section apply,;
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(B) the estimated cost to ren-
der the shredding equipment unusable and
prevent access to the equipment or the cost
of removing it from the site to a location
acceptable to the executive director.

(b) The registration closure cost
estimate must equal the cost of closing the
facility based on the maximum number of
baled or loose whole tires generated from
out of state stored at the facility, the max-
imuro number of shredded tire equivalents,
the financial assurance needed to store
the shredded tire equivalents at the re-
ceiving facility, [and] disabling any pro-
cessing equipment as disclosed in the
facility's registration application and, if ap-
plicable, the cost of reshredding the
shredded tire equivalents to a recyclable
size. The executive director shall evaluate
and determine the amount for which evi-
dence of financial assurance is required
and may amend the closure cost estimate
provided by the owner or operator.

(c) Baled or loose whole [Whole]}
tires generated from out of state and stored
at the facility and shredded tire equivalent
storage may not exceed the maximum num-
bers disclosed in the facility's registration
application. An owner or operator seeking
to increase the volume of whole tires gener-
ated out of state and/or shredded tire equiv-
alents that may be stored at the waste tire
storage facility shall submit a registration
amendment for approval by the executive
director. The amendment application shall
include a recalculation of the registration
closure cost estimate based on the requested
volume increases. An owner or operator
shall not increase the volume of whole tires
generated from out of state and stored at
the facility and/or shredded tire equivalents
until the registration amendment has been
approved by the executive director. Only
upon approval of the executive director will
the amended registration closure cost esti-
mate be the basis for determining financial
assurance closure requirements.

(d) The financial assurance for
closure shall be based upon the actual
number of in state or out of state baled
or loose whole used or scrap tires and/or
the weight of pieces of used or scrap tires
as depicted in the site layout plan. The
quantities of such tires reported on the
registration application form and used in
the calculation of financial assurance
shall be obtained from the site layout
plan volumes by using the following con-
version factors:

(1) a typical whole tire shall be
considered to occupy four cubic feet un-
less an exact count of all whole tires is to
be maintained by an operator;

(2) a cubic yard of tire shreds
or pieces shall be considered to weigh 850
pounds per cubic yard;

(3) a weighed tire (waste tire
unit or equivalent) shall be considered to
be 18.7 pounds of tire pieces; and

(4) whole tires which were
baled for the purposes of energy recovery
shall have an accurate count of the num-
ber of tires in each bale prior to compres-
sion; however, baled whole tires not
being considered for reimbursement may
be reported by the weight of each bale.
The calculated capacity of a site as calcu-
lated for the financial assurance may not
be exceeded without the submission and
approval of an amended registration ap-
plication specifically including, but not
limited to, new site layout plans to sub-
stantiate the revised capecity and new
financial assurance cakulations based
upon the depicted volumetric capacity
converted to weights, posting of the re-
vised financial assurance and written ap-
proval for the amended registration. The
owner or operator is also responsible for
submitting a registration amendment to re-
vise the registration closure cost estimate
whenever [necessary to provide for closing
at the most expensive point in the facility's
operations or when] requested to do so by
the executive director. Registration amend-
ments with revised registration closure cost
estimates shall {should] be submitted to the
executive director within 15 days of the
executive director’s written request to revise
the registration closure cost estimate.

(e) The owner or operator must
keep the following at the facility during the
operating life of the facility: the latest ap-
proved registration closure cost estimate.
[prepared in accordance with subsections
(a) and (b) of this section and, when this
estimate has been adjusted in accordance
with subsections (c) or (d) of this section,
the latest adjusted registration closure cost
estimate.

§330.886. Financial Assurance for Closure.

(a) An owner or operator of a
waste tire facility regulated by this chap-
ter and requiring financial assurance
[Type VII-R waste tire storage facility,
Type VII-S waste tire storage facility, or a
Type VII-P waste tire processing facility)
must establish financial assurance for the
closure of each registered or permitted facil-
ity. Owners or operators that make an
initial request for reimbursement from
the waste tire recycling fund before Sep-
tember 1, 1993 must provide financial as-
surance for the closure of each registered or
permitted facility based on the monthly cu-
mulative closure cost estimate defined in
§330.803 of this title (relating Definitions)
{Subchapter A of this chapter (relating to
General Information)). Owners or opera-
tors that make an initial request for re-
imbursement from the waste tire

recycling fund on or after September 1,
1993 must provide financial assurance
for closure of each registered or permit-
ted facility based on the full cost estimate
for closure as determined in §330.88S of
this title (relating to Cost Estimate for
Closure). [The owner or operator must
choose from the options as specified in
subsection (e)(1)-(4) of this section.)

(b) Owners or operators of pri-
vately owned facilities must choose from
the options as specified in subsection
{e)(1)-(4) of this section. Owners of pub-
licly owned facilities may choose from the
options as specified in subsection (e)(1)-
(5) of this section. For the purposes of
this subchapter, publicly owned facilities
refer to waste tire facilities and waste tire
storage facilities owned by city or county
governments. [The instruments submit-
ted for compliance with this section must
be worded exactly as they appear in
§330.888 of this title (relating to Wording
of the Instruments), except that the
clause pertaining to automatic renewal of
the instrument(s) is optional until April
1, 1993. On or before April 1, 1993 all
instruments submitted for compliance
with the financial assurance require-
ments of this section must be worded
exactly as they appear in §330.888 of this
title.)]

(c) The instruments submitted for
compliance with this section must be
worded exactly as they appear in
§330.888 of this subchapter. All financial
assurance documents shall be filed as origi-
nally signed copies with the executive di-
rector of the Texas Natural Resource
Conservation Commission [Texas Water
Commission]. The executive director will
determine the acceptability of both the in-
strument provided and the institution issu-
ing such instrument.

(d) For purposes of this section,
closure is defined as the removal and trans-
portation of all baled or loose whole tires
[generated out of state] stored at the facil-
ity and shredded tire equivalents to a regis-
tered waste tire storage facility, waste tire
recycling facility or waste tire energy re-
covery facility; provision of the addi-
tional financial assurance needed to store
the shredded tire equivalents at the re-
ceiving facility; the reshredding of tire
shreds or tire pieces to a recyclable size,
if applicable and the cleanup and removal
of any debris.[; and] For [for] fixed proces-
sors, closure is defined as rendering the
shredding equipment unusable and prevent-
ing access to the equipment. Closure will
begin when:

(1)-(3) (No change.)

(4) closure is ordered by the
Texas Natural Resource Conservation
Commission [Texas Water Commission)] or
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a United States District Court or other court
of competent jurisdiction; or

(5 (No change.)
(e) Financial assurance options.
(1) Closure trust fund.

(A) An owner or operator of
waste tire facilities regulated by this
chapter and requiring financial assur-
ance [a Type VII-R waste tire storage fa-
cility, Type VII-S waste tire s orage
facility, or a Type VIII-P waste tire pr scess-
ing facility] may satisfy the requirements of
this section by establishing a closure trust
fund which conforms to the requirements of
this paragraph. An originally signed dupli-
cate of the trust agreement must be submit-
ted to the executive director to receive
approval as a [permitted or] registered
waste tire [storage or waste tire processing]
facility. The trustee must be an entity which
has the authority to act as a trustee and
whose trust operations are regulated and
examined by a Federal or State agency.

(B) (No change.)

(C) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
payment into the trust fund must be made
on the first business day of each month in
an amount that when combined with pre-
vious monthly payments equals or exceeds
the monthly cumulative closure cost esti-
mate. For example, a trust payment made
on August 1 when added to previous pay-
ments into the trust must equal or exceed
the estimated cost of closure of the site on
August 31. If a combination of financial
assurance instruments is used in accordance
with paragraph (6) [(5)] of this subsection,
it is a combination of instruments that must
equal or exceed the estimated cost of clo-
sure as calculated through the end of the
month in which payment is being made.
Owners or operators that make an initial
request for reimbursement from the
waste tire recycling fund on or after Sep-
tember 1, 1993 must provide financial
assurance for closure of each registered
or permitted facility based on the full
cost estimate for closure as determined in
§330.885 of this title (relating to Cost
Estimate for Closure).

(D) A receipt from the
trustee for the imitial [first] payment must
be submitted by the owner or operator to
the executive director with the original copy
of the trust agreement. Subsequent monthly
trust receipts must be submitted at the exec-
utive director’s request to the following ad-
dress: Texas Natural  Resource

Conservation Commission [Texas Water
Commission], Financial Assurance Section
(Tires), P.O. Box 13087, Austin, Texas,
78711-3087.

(E) If an owner or operator
that makes an initial request for reim-
bursement from the waste tire recycling
fund before September 1, 1993, substi-
tutes other financial assurance as specified
in this section for all or part of the trust
fund, he may submit a written request to the
executive director for approval of the re-
lease of the amount in excess of the
monthly cumulative closure cost estimate
covered by the trust fund. If an owner or
operator that makes an initial request for
reimbursement from the waste tire recy-
cling fund on or after September 1, 1993,
substitutes other financial assurance as
specified in this section for all or part of
the trust fund, be may submit a written
request to the executive director for ap-
proval of the release of the amount equal
to the face amount of the substituted in-
strument.

(F) (No change)

(G) After beginning closure,
an owner or operator or any other person
authorized by the executive director to per-
form closure may request reimbursement
for closure expenditures by submitting item-
ized bills to the executive director. Within
60 days after receiving bills for closure
activities, the executive director will deter-
mine whether the closure expenditures are
in accordance with the permit or registration
or otherwise justified, and if so, will in-
struct the trustee to make reimbursement in
such amounts as the executive director
specifies in writing. If the executive director
has reason to believe that the cost of closure
will be greater than the value of the trust
fund, he may withhold reimbursement of
such amounts as he deems prudent until he
determines, in accordance with paragraph
(8) [(7)] of this subsection, that the owner
or operator is no longer required to maintain
financial assurance for closure.

(H) The executive director
may agree to termination of the trust when:

(i) an owner or operator
substitutes and receives approval from the
executive director for alternate financial as-
surance as specified in this paragraph and
paragraphs (2)-(5) [(4)] of this subsection;
or

(i) the Texas Natural
Resource Conversation Commission
[Texas Water Commission] releases the
owner or operator in accordance with para-
graph (8) [(7)] of this subsection.

(M If an owner or operator
that makes an initial request for reim-
bursement from the waste tire recycling
fund before September 1, 1993, fails to
make a required monthly payment into the
trust or if a deficiency in the fund exists and
is not corrected in accordance with
subparagraph (C) of this paragraph, the ex-
ecutive director may not pay a processor
from the WTRF for tires shredded or
baled during the previous calendar
month [the executive director may withhold
funds due to the owner or operator under
the WTRF program in an amount equal to
the missed payment or deficiency]. If either
circumstance occurs more than once within
a twelve month period, the executive direc-
tor [Texas Water Commission] may revoke
the owner’s or operator’s registration [or
permit] and require immediate closure.

() Following a determina-
tion that the owner or operator has failed to
perform closure in accordance with subsec-
tion (d) of this section or with the [permit
or) registration requirements when required
to do so, the executive director [Texas
Water Commission] may terminate or re-
voke the owner’s or operator’s registration
or permit and draw on funds in the trust
account for the closure of the facility.

(2) Surety bond guaranteeing
performance of closure.

(A) An owner or operator of
waste tire facilities regulated by this
chapter and requiring financial assur-
ance {a Type VIII-R waste tire storage fa-
cility, Type VIIO-S waste tire storage
facility, or a Type VIII-P waste tire process-
ing facility] may satisfy the financial assur-
ance requirements by obtaining a surety
bond which conforms to the requirements of
this paragraph. An originally executed copy
of the bond must be submitted to the execu-
tive director to receive approval as a [per-
mitted or] registered waste tire [storage or
waste tire processing] facility. The bond
must, at a minimum, be among those listed
as acceptable sureties on Federal bonds in
Circular 570 of the United States Depart-
ment of Treasury.

(B) (No change.)

(C) Under the terms of the
bond, the surety will become liable on the
bond obligation when the owner or operator
fails to perform as guaranteed by the bond.
Following a determination that the owner or
operator has failed to perform closure in
accordance with subsection (d) of this sec-
tion or with the [permit or] registration re-
quirements when required to do so, the
executive director [Texas Water Commis-
sion] may revoke the owner’s or operator's
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registration [or permit] and direct the surety
to perform closure in accordance with {per-
mit or] regist-ilion requirements or place
the penal sum of the bond into an account
as directed by the executive director for the
closure of the facility.

(D) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
the penal sum of the bond must be in an
amount at least equal to the monthly cumu-
lative closure cost estimate, except as pro-
vided in paragraph (6) [(5)] of this
subsection. Owners or operators that
make an initial request for reimburse-
ment from the waste tire recycling fund
on or after September 1, 1993 must pro-
vide financial assurance for closure of
each registered or permitted facility
based on the full cost estimate for closure
as determined in §330.885 of this title
(relating to Cost Estimate for Closure).

(E) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
whenever the monthly cumulative closure
cost estimate increases to an amount greater
than the penal sum of the bond [as a result
of changes in cost factor described in
§330.885(d) of this title (relating Cost Esti-
mate for Closure)], the owner or operator,
within 15 days after the increase, must ei-
ther cause the penal sum to be increased to
an amount at least equal to the [recalcu-
lated} monthly cumulative closure cost esti-
mate and submit evidence of such increase
to the executive director, or obtain other
financial assurance as specified in this sec-
tion to cover the increase. If the owner or
operator fails [Failure] to increase the pe-
nal sum of the bond to equal or exceed the
[recalculated] monthly cumulative closure
cost estimate, the executive director may
not pay a processor from the WTRF for
tires shredded or baled during the pre-
vious calendar month. If this circum-
stance occurs more than once within a
12-month period, the executive director
may revoke the owner’s or operator’s
registration and require immediate clo-
sure [may, at the executive director’s dis-
cretion, result in the withholding of funds
due the owner or operator under the WIRF
program in the amount of the deficiency].
Whenever the monthly cumulative closure
cost estimate decreases, the penal sum may
be reduced to the amount of the monthly
cumulative closure estimate following writ-
ten approval by the executive director.

(F)-(G) (No change)

(H) The executive director
will return the surety bond to the issuing
institution for termination when:

(i) (No change.)

(ii) the executive director
releases the owner or operator from the
requirements of this section in accordance
with paragraph (8) [(7) ] of this subsection.

(3) Closure letter of credit.

(A) An owner or operator of
waste tire facilities regulated by this
chapter and requiring financial assur-
ance [a Type VII-R waste tire storage fa-
cility, Type VII-S waste tire storage
facility, or a Type VIII-P waste tire process-
ing facility] may satisfy the financial assur-
ance requirements by obtaining an
irrevocable standby letter of credit. The let-
ter of credit must conform to the require-
ments of this subparagraph, and an original
copy of the letter of credit must be submit-
ted to the executive director to receive ap-
proval as a [permitted or] registered waste
tire [storage or waste tire processing] facil-
ity. The issuing institution must be an entity
which has the authority to issue letters of
credit and whose letter of credit operations
are regulated and examined by a Federal or
State agency.

(B) (No change.)

(C) The letter of credit must
be accompanied by a letter from the owner
or operator referring to the letter of credit
by number, issuing institution, and date, and
providing the following information: the
TWC Registration [or Permit Number],
name, and address of the facility, and the
amount of funds assured for closure of the
facility by the letter of credit.

(D) (No change.)

(E) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire recy-
cling fund before September 1, 1993, the
letter of credit must be issued in an amount
at least equal to the monthly cumulative
closure cost estimate, except as provided in
paragraph (6) [(5)] of this subsection. Own-
ers or operators that make an initial re-
quest for reimbursement from the waste
tire recycling fund on or after September
1, 1993 must provide financial assurance
for closure of each registered facility
based on the full cost estimate for closure
as determined in §330.885 of this title
(relating to Cost Estimate for Closure).

(F) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
w [W]henever the monthly cumulative clo-
sure cost estimate increases to an amount

greater than the amount of the letter of
credit [as a result of changes in cost factors
described in §330.885(d) of this title (relat-
ing Cost Estimate for Closure)], the owner
or operator, within 15 days after the in-
crease, must either cause the letter of credit
to be increased so that it at least equals the
[recalculated] monthly cumulative closure
cost estimate and submit evidence of such
increase to the executive director, or obtain
other financial assurance as specified in this
section to cover the increase. If the owner
or operator fails [Failure] to increase the
amount of the letter of credit to equal or
exceed the [recalculated] monthly cumula-
tive closure cost estimate the executive di-
rector may not pay a processor from the
WTREF for tires shredded or baled during
the previous calendar month. If this cir-
cumstance occurs more than once within
a twelve month period, the executive di-
rector may revoke the owner’s or opera-
tor’s registration or permit and require
immediate closure [may, at the executive
director’s discretion, result in the withhold-
ing of funds due the owner or operator
under the WTRF program in the amount of
the deficiency]. Whenever the monthly cu-
mulative closure cost estimate decreases,
the amount of the credit may be reduced to
the amount of the monthly cumulative clo-
sure cost estimate following written ap-
proval by the executive director.

(G) Following a determina-
tion that the owner or operator has failed to
perform closure in accordance with subsec-
tion (d) of this section or with the [permit
or] registration requirements when required
to do so, the executive director may draw
on the letter of credit and deposit such
funds into an account for the closure of the
facility.

(H) (No change.)

(D The executive director
will return the letter of credit to the issuing
institution for termination when:

(i) an owner or operator
substitutes and receives approval from the
executive director for alternate financial as-
surance as specified in subsection this para-
graph and paragraphs (1), (2), (4), and (5)
of this subsection; or

(ii) the executive director
releases the owner or operator from the
requirements of this section in accordance
with paragraph (8) [(7)] of this subsection.

(4) Closure Insurance.

(A) An owner or operator of
waste tire facilities regulated by this
chapter and requiring financial assur-
ance {8 Type VIII-R waste tire storage fa-

19 TexReg 2860 April 19, 1994 Texas Register o



cility, Type VII-S waste tire storage
facility, or a Type VIII-P waste tire process-
ing facility] may satisfy the financial assur-
ance requirements by obtaining closure
insurance which conforms to the require-
ments of this paragraph. The certificate of
insurance must be submitted to the execu-
tive director to receive approval as a [per-
mitted or] registered waste tire [storage or
waste tire processing] facility. At a mini-
mum, the insurer must be licensed or an
eligible surplus lines insurer in Texas and
authorized to engage in the business of in-
surance.

(B) (No change.)

(C) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
the closure insurance policy must be issued
for a face amount at least equal to the
monthly cumulative closure cost estimate,
except as provided in paragraph (6) of this
subsection [§330.835(e)(5) of this title (re-
lating to Requirements for a Type VII-R
Waste Tire Storage Facility)]l. The term
"face amount” means the total amount the
insurer is obligated to pay under the policy.
Actual payments by the insurer will not
change the face amount, although the insur-
er’s future liability will be lowered by the
amount of the payments. Owners or opera-
tors that make an initial request for re-
imbursement from the waste (tire
recycling fund on or after September 1,
1993 must provide financial assurance
for closure of each registered based on
the full cost estimate for closure as deter-
mined in §330.885 of this title (relating to
Cost Estimate for Closure).

(D) (No change.)

(E) After beginning closure,
an owner or operator or any other person
authorized by the executive director to per-
form closure may request reimbursement
for closure expenditures by submitting item-
ized bills to the executive director. Within
60 days after receiving bills for closure
activities, the executive director will deter-
mine whether the closure expenditures are
in accordance with the permit or registration
or otherwise justified, and if so, he will
wnstruct the insurer to make reimbursement
in such amounts as the executive director
specifies in writing, If the executive director
has reason to believe that the cost of closure
will be significantly greater than the face
amount of the policy, he may withhold re-
imbursement of such amounts as he deems
prudent until he determines, in accordance
with paragraph (8) [(7)] of this subsection,
that the owner or operalor i1s no longer
required to maintain financial assurance for
closure of the facility.

(F-(G) (No change.)

(H) The policy must provide
that the insurer may not cancel, terminate,
or fail to renew the policy except for failure
to pay the premium. The automatic renewal
of the policy must, at 8 minimum, provide
the insured with the option of renewal at the
face amount of the expiring policy. If there
is a failure to pay the premium, the insurer
may elect to cancel, terminate, or fail to
renew the policy by sending notice by certi-
fied mail, return receipt requested, to the
owner or operator and the executive direc-
tor. Cancellation, termination, or failure to
renew may not occur, however, during 120
days beginning with date of receipt of the
notice by both the executive director and
the owner or operator, as evidenced by the
return receipts. Cancellation, termination, or
failure to renew may not occur and the
policy shall remain in full force and effect
in the event that on or before the date of
expiration.

() (No change.)

(ii) the registration [per-
mit] expires, is terminated, or revoked or a
new or renewal registration [permit] is de-
nied; or {

[(ii)) The registration ex-
pires, is terminated, or revoked or a new or
renewal registration is denied; or]

(@{(iv)] closure is or-
dered by the Texas Natural Resource
Conservation Commission [Texas Water
Commission] or a United States District
Court or other court of competent jurisdic-
tion; or

(iv)[(v) ]the owner or op-
erator is named as debtor in a voluntary or

involuntary proceeding under Title 11
(Bankruptcy), United States Code; or

(v (vi)

the premium due
is paid

(I) For owners or opera-
tors that make an initial request for re-
imbursement from the waste tire
recycling fund before September 1, 1993,
whenever the monthly cumulative closure
cost estimate increases to an amount greater
than the face amount of the policy [as a
result of changes in cost factors described in
§330.885(d) of this title (relating to Re-
quirements for a Type VII-R Waste Tire
Storage Facility)], the owner or operator,
within 15 days after the increase must either
cause the face amount to be increased to an
amount at least equal to the monthly cumu-
lative closure cost estimate and submit evi-
dence of such increase to the executive
director, or obtain other financial assurance
as specified in this paragraph and para-

graphs (1)-(3) and (5) of this subsection to
cover the increase. If the owner or opera-
tor fails [Failure] to increase the face
amount of the policy to equal or exceed the
monthly cumulative closure cost estimate
the executive director may not pay a pro-
cessor from the WTREF for tires shredded
or baled during the previous calendar
month. If this circumstance occurs more
than once within a twelve month period,
the TNRCC may revoke the owner’s or
operator’s registration and require im-
mediate closure [may, at the executive di-
rector’s discretion, result in the withholding
of funds due the owner or operator under
the WTRF program in the amount of the
deficiency]. Whenever the monthly cumula-
tive closure cost estimate decreases, the
face amount may be reduced to the amount
of the monthly cumulative closure cost esti-
mate following written approval by the ex-
ecutive director.

(J) The executive director
will give written consent to the owner or
operator that the insurance policy may be
terminated when:

(i) an owner or operator
substitutes alternate financial assurance as
specified in this paragraph and paragraphs
(1)-(3) and (5) of this subsection; or

(ii) the executive director
releases the owner or operator in accord-
ance with paragraph (8) [(f)] of this subsec-
tion.

(5) (Reserved) Financial Test
for Publicly Owned Facilities. The finan-
cial test of self-insurance for publicly
owned facilities will be developed when
the United States EPA adopts final rules
including the financial test of self-
insurance for local governments for mu-
nicipal solid waste landfills in the Subtitle
D program. Until the test is adopted in
final rules of the commission, city and
county governments must choose between
paragraphs (1)-(4) of this subsection.
[Use of Multiple Financial Options. An
owner or operator may satisfy the require-
ments of this section by establishing more
than one financial option per facility. The
options shall be as specified in paragraphs
(1)-(4), respectively, of this subsection, ex-
cept that it is the combination of options,
rather than the single option, which must in
total provide financial assurance for an
amount at least equal to the monthly cumu-
lative closure cost estimate. The executive
director may invoke any or all of the op-
tions to provide for closure of the facility.]

(6) Use of Multiple Financial
Options. An owner or operator may sat-
isfy the requirements of this section by
establishing more than one financial op-
tion per facility. The options shall be as
specified in paragraphs (1)-(4), respec-
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tively, of this subsection, except that it is
the combination of options, rather than
the single option, which must in total
provide financial assurance. For owners
or operators that make an initial request
for reimbursement from the waste tire
recycling fund before September 1, 1993,
the combination of options must be in an
amount at least equal to the monthly
cumulative closure cost estimate. For
owners or operators that make an initial
request for reimbursement from the
waste tire recycling fund on or after Sep-
tember 1, 1993, the combination of op-
tions must provide financial assurance
for closure of each registered or permit-
ted facility based on the full cost estimate
for closure as determined in §330.885 of
this title (relating to Cost Estimate for
Closure). The executive director may in-
voke any or all of the options to provide
for closure of the facility.

(D(6)] Use of a financial op-
tion for multiple facilities. An owner or
operator may use a financial assurance op-
tion specified 1n this section to meet the
requirements of this section for more than
one facility. Evidence of financial assurance
submitted to the executive director must
include a list showing, for each facility, the
TNRCC ([TWC] registration [or permit
number], name, address, and the amount of
funds for closure assured by the option. The
amount of funds available through the op-
tion must be no less than the sum of funds
that would be available 1f a separate option
had been established and maintained for
each facility.

(8)(7)] Release of the owner or
operator from the financial assurance re-
quirements. Within 60 days after receiving
certifications from the owner or operator
that closure has been accomplished in ac-
cordance with [permit or] registration re-
quirements and the closure requirements of
subsection (d) of this section, the executive
director shall notify the owner or operator
in writing that financial assurance for clo-
sure of the facility is no longer required,
unless the executive director has reason to
believe that closure has not been in accord-
ance with the [permit or] registration re-
quirements.

§330.888. Wording of the Instruments.

(a) A trust agreement for a trust
fund, as specified in §330.886(¢)(1) of this
title (relating to Financial Assurance for
Closure), must be worded as follows, ex-
cept that instructions in brackets are to be
replaced with the relevant information and
the brackets deleted:

TRUST AGREEMENT

TRUST AGREEMENT, the "Agree-
ment,” entered into as of (date) by and
between (name of the owner or operator), a
(name of State) (insert "corporation,” "part-

nership,” "association,” or "proprietorship”),
the "Grantor,” and (name of corporate trust-
ee), (insert "incorporated in the State of
" or "a national bank"), the "Trust-

ee.
Whereas, the Texas Natural Resource
Conservation Commission, "TNRCC",
[Texas Water Commission, "TWC,"] an
agency of the State of Texas, has estab-
lished certain regulations applicable to the
Grantor, requiring that an owner or operator
of a facility shall provide assurance that
funds will be available when needed for
closure of the facility,

Whereas, the Grantor has elected to es-
tablish a trust to provide all or part of such
financial assurance for the facility(ies) 1den-
tified herein,

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustee to be the trustee under this agree-
ment, and the Trustee is willing to act as
trustee,

Now, therefore, the Grantor and the
Trustee agree as follows:

Section 1. Definitions. As used in this
Agreement:

(a) The term "Grantor” means the
owner or operator who enters into this
Agreement and any successors or assigns of
the Gramor.

(b) The term "“Trustee" means the
Trustee wiin eners into this Agreement and
any successor Trustee.

(c) Facility or activity means any
[registered Type VII-R waste tire storage
facility, registered Type VII-P waste tire
processor, or permitted Type VII-S waste
tire storage] facility subject to regulation
under Subchapter R of 30 [31] TAC, Chap-
ter 330.

Section 2. Identification of Facilities and
Cost Estimates. This Agreement pertains to
the facilities and cost estimates identified on
attached Schedule A (on Schedule A, for
each facility list the TNRCC {TWC] Regis-
tration or Permit Number, name, address,
and the current closure cost estimate, or
portions thereof, for which financial assur-
ance is demonstrated by this Agreement].

Section 3. Establishment of Fund. The
Grantor and the Trustee hereby establish a
trust fund, the "Fund," for the benefit of
TNRCC [TWC]. The Grantor and the
Trustee intend that no third party have ac-
cess to the Fund except as herein provided.
The Fund is established initially as consist-
ing of the property, which is acceptable to
the Trustee, described in Schedule B at-
tached hereto Such property and any other
property subsequently transferred to the
Trustee is referred to as the Fund, together
with all earnings and profits thereon, less
any payments or distributions made by the
Trustee pursuant to this Agreement. The
Fund shall be held by the Trustee, IN
TRUST, as hereinafter provided The

Trustee shall not be responsible nor shall it
undertake any responsibility for the amount
or adequacy of, nor any duty to collect from
the Grantor, any payments necessary to dis-
charge any liabilities of the Grantor estab-
lished by TNRCC [TWC].

Section 4. Payment for Closure. The
Trustee shall make payments from the Fund
as the executive director shall direct, in
writing, to provide for the payment of the
costs of closure of the facilities covered by
this Agreement. The Trustee shall reim-
burse the Grantor or other persons as speci-
fied by the executive director from the Fund
for closure expenditures in such amounts as
the executive director shall direct in writing.
In addition, the Trustee shall refund to the
Grantor such amounts as the executive di-
rector specifies in writing. Upon refund,
such funds shall no longer constitute part of
the Fund as defined herein.

Section 5. Payments Comprising the
Fund. Payments made to the Trustee for the
Fund shall consist of cash or securities ac-
ceptable to the Trustee.

Section 6. Trustee Management. The
Trustee shall invest and reinvest the princi-
pal and income of the Fund and keep the
Fund invested as a single fund, without
distinction between principal and income, in
accordance with general investment policies
and guidelines which the Grantor may com-
municate in writing to the Trustee from
time to time, subject, however, to the provi-
sions of this Section. In investing, reinvest-
ing, exchanging, selling, and managing the
Fund, the Trustee shall discharge his duties
with respect to the trust fund solely in the
interest of the beneficiary and with the care,
skill, prudence, and diligence under the cir-
cumstances then prevailing which persons
of prudence, acting in a like capacity and
familiar with such matters, would use in the
conduct of an enterprise of a like use in the
conduct of an enterprise of a like character
and with like aims; except that:

(i)  Securities or other ob-
ligations of the Grantor, or any other owner
or operator of the facilities, or any of their
affiliates as defined in the Investment Com-
pany Act of 1940, as amended, 15 U.S.C.
80a-2(a), shall not be acquired or held un-
less they are securities or other obligations
of the Federal or a State government;

(i) The Trustee is autho-
rized to invest the Fund in time or demand
deposits of the Trustee, to the extent insured
by an agency of the Federal or State gov-
ernment; and

(i) The Trustee is au-
thorized to hold cash awaiting investment or
distribution uninvested for a reasonable
time and without liability for the payment
of interest thereon. Section 7. Commingling
and Investment. The Trustee is expressly
authorized in its discretion:

(a) To transfer from time to time
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any or all of the assets of the Fund to any
common, commingled, or collective trust
fund created by the Trustee in which the
Fund is eligible to participate, subject to all
of the provisions thereof, to be commingled
with the assets of other trusts participating
therein; and

(b)  To purchase shares in any in-
vestment company registered under the In-
vestment Company Act of 1940, 15 US.C.
80a-1 et seq., including one which may be
created, managed, underwritten, or to which
investment advice is rendered or the shares
of which are sold by the Trustee. The
Trustee may vote shares in its discretion.

Section 8. Express Powers of Trustee.
Without in any way limiting the powers and
discretions conferred upon the Trustee by
the other provisions of this Agreement or by
law, the Trustee is expressly authorized and
empowered:

(a) To sell, exchange, convey,
transfer, or otherwise dispose of any prop-
erty held by it, by public or private sale. No
person dealing with the Trustee shall be
bound to see to the application of the pur-
chase money or to inquire into the validity
or expediency of any such sale or other
disposition;

(b) To make, execute, acknow-
ledge, and deliver any and all documents of
transfer and conveyance and any and all
other instruments that may be necessary or
appropriate to carry out the powers herein
granted;

(c) To register any securities held
in the Fund in its own name or in the name
of a nominee and to hold any security in
bearer form or in book entry, or to combine
certificates representing such securities with
certificates of the same issue held by the
Trustee in other fiduciary capacities, or to
deposit or arrange for the deposit of such
securities in a qualified central depository
even though, when so deposited,such secu-
rities may be merged and held in bulk in the
name of the nominee of such depository
with other securities deposited therein by
another person, or to deposit or arrange for
the deposit of any securities issued by the
United States Government, or any agency
or instrumentality thereof, with a Federal
Reserve bank, but the books and records of
the Trustee shall at all times show that all
such securities are part of the Fund,

(d) To deposit any cash 1n the Fund
in interest-bearing accounts maintained or
savings certificates issued by the Trustee, in
its separate corporate capacity, or in any
other banking institution affiliated with the
Trustee, to the extent insured by an agency
of the Federal or State government, and

(e) To compromuse or otherwise ad-

Just all claims in favor of or against the
Fund.

Section 9. Taxes and Expenses All taxes

of any kind that may be assessed or levied

against or in respect of the Fund and all

brokerage commissions incurred by the
Fund shall be paid from the Fund. All other
expenses incurred by the Trustee in connec-
tion with the administration of this Trust,
including fees for legal services rendered to
the Trustee, the compensation of the
Trustee to the extent not paid directly by the
Grantor, and all proper charges and dis-
bursements of the Trustee shall be paid
from the Fund.

Section 10. Quarterly Valuation. The
Trustee shall quarterly, within 15 days of
quarter-end, furnish to the Grantor and to
the appropriate executive director a state-
ment confirming the value of the Trust.
Quarter-ends are designated as March 31,
June 30, September 30, and December 31.
Any securities in the Fund shall be valued
at market value as of quarter-end. The fail-
ure of the Grantor to object in writing to the
Trustee within 30 days after the statement
has been furnished to the Grantor and the
executive director shall constitute a conclu-
sively binding assent by the Grantor, bar-
ring the Grantor from asserting any claim or
liability against the Trustee with respect to
matters disclosed in the statement.

Section 11. Advice of Counsel. The
Trustee may from time to time consult with
counsel, who may be counsel to the
Grantor, with respect to any question aris-
ing as to the construction of this Agreement
of any action to be taken hereunder. The
Trustee shall be fully protected, to the ex-
tent permitted by law, in acting upon the
advice of counsel.

Section 12. Trustee Compensation. The
Trustee shall be entitled to reasonable com-
pensation for its services as agreed upon in
writing from time to time with the Grantor.

Section 13. Successor Trustee. The
Trustee may resign or the Grantor may re-
place the Trustee, but such resignation or
replacement shall not be effective until the
Grantor has appointed a successor trustee
and this successor accepts the appointment.
The successor trustee shall have the same
powers and duties as those conferred upon
the Trustee hereunder. Upon the successor
trustee's acceptance of the appointment, the
Trustee shall assign, transfer, and pay over
to the successor trustee the funds and prop-
erties then constituting the Fund. If for any
reason the Grantor cannot or does not act in
the event of the resignation of the Trustee,
the Trustee may apply to a court of compe-
tent jurisdiction for the appointment of a
successor trustee or for instructions. The
successor trustee shall specify the date on
which it assumes administration of the trust
in a writing sent to the Grantor, the execu-
tive director, and the present Trustee by
certified mail 10 days before such change
becomes effective. Any expenses incurred
by the Trustee as a result of any of the acts
contemplated by this Section shall be paid
as provided in Section 9.

Section 14. Instructions to the Trustee.
All orders, requests, and instructions by the

Grantor to the Trustee shall be in writing,
signed by such persons as are designated in
the attached Exhibit A or such other desig-
nees as the Grantor may designate by
amendment to Exhibit A. The Trustee shall
be fully protected in acting without inquiry
in accordance with the Grantor’s orders,
requests, and instructions. All orders, re-
quests, and instructions by the executive
director to the Trustee shall be in writing,
signed by his designee, and the Trustee
shall act and shall be fully protected in
acting in accordance with such orders, re-
quests, and instructions. The Trustee shall
have the right to assume, in the absence of
written notice to the contrary, that no event
constituting a change or a termination of the
authority of any person to act on behalf of
the Grantor or TNRCC [TWC] hereunder
has occurred. The Trustee shall have no
duty to act in the absence of such orders,
requests, and instructions from the Grantor
and/or TNRCC [TWC], except as provided
for herein.

Section 15. Notice of Nonpayment. The
Trustee shall notify the Grantor and the
executive director, by certified mail within
15 days following the expiration of any
month-end period, if no payment is received
from the Grantor during that period.

Section 16. Amendment of Agreement.
This Agreement may be amended by an
instrument in writing executed by the
Grantor, the Trustee, and the appropriate
executive director, or by the Trustee and the
appropriate executive director if the Grantor
ceases to exist.

Section 17. Irrevocability and Termina-
tion. Subject to the right of the parties to
amend this Agreement as provided in Sec-
tion 16, this Trust shall be irrevocable and
shall continue until terminated at the written
agreement of the Grantor, the Trustee, and
the executive director, or by the Trustee and
the executive director if the Grantor ceases
to exist. Upon termination of the Trust, all
remaining trust property, less final trust ad-
ministration expenses, shall be delivered to
the Grantor.

Section 18. Immunity and Indemnifica-
tion. The Trustee shall not incur personal
liability of any nature in connection with
any act or omission, made in good faith, in
the administration of this Trust, or in carry-
ing out any directions by the Grantor or the
executive director issued in accordance with
this Agreement. The Trustee shall be in-
demnified and saved harmless by the
Grantor or from the Trust Fund, or both,
from and against any personal liability to
which the Trustee may be subjected by
reason of any act or conduct in its official
capacity, including all expenses reasonably
incurred in its defense in the event the
Grantor fails to provide such defense.

Section 19. Choice of Law. This Agree-
ment shall be administered, construed, and
enforced according to the laws of the State
of Texas.
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Section 20. Interpretation. As used in this
Agreement, words in the singular include
the plural and words in the plural include
the singular. The descriptive headings for
each Section of this Agreement shall not
affect the interpretation or the legal efficacy
of this Agreement.

In Witness Whereof the parties have
caused this Agreement to be executed by
their respective officers duly authorized and
their corporate seals to be hereunto affixed
and attested as of the date first above writ-
ten. The parties below certify that the word-
ing of this Agreement is identical to the
wording specified in 30 [(3)1] Texas Ad-
ministrative Code §330. 888(a)(1) as such
regulations were constituted on the date first
above written.

(Signature of Grantor)
By:
(Title)
Attest:
(Title)
(Seal)
(Signature of Trustee)

By:
(Title)
Attest:

(Title)
(Seal)

(b) The following is an example of
the certification of acknowledgment which
must accompany the trust agreement for a
trust fund as specified in §330.886(e)(1)of
this title.

State

of

County *
of

On this (date), before me personally
came (owner or operator) to me known,
who, being by me duly sworn, did depose
and say that she/he resides at (address), that
she/he is (title) of (corporation), the corpo-
ration described in and which executed the
above instrument; that she/he knows the
seal of said corporation; that the seal affixed
to such instrument is such corporate seal,
that it was so affixed by order to the Board
of Directors of said corporation, and that
she/he signed her/his name thereto by like
order.

(signature of Notary Public)

(c) A surety bond guaranteeing per-
formance of closure, as specified in
§330.886(e)(2) of this title must be worded
as follows, except that instructions in brack-
ets are to be replaced with the relevant
information and the brackets deleted:

PERFORMANCE BOND

Dated bond executed:

Effective date:

Principal: (legal name and business ad-
dress of owner or operator).

Type of organization: (insert "individu-
al," "joint venture,” "partnership,” or "cor-
poration”).

State of incorporation:

Surety(ies): (name(s) and business ad-
dress(es)).

TNRCC [TWC] Registration or Permit
Number, name, address, and closure
amount(s) for each facility guaranteed by
this bond (indicate closure amounts sepa-

rately):

Total penal sum of bond:
b

Surety’s bond number:

Know All Persons By These Presents,
That we, the Principal and Surety(ies)
hereto are firmly bound to the Texas Natu-
ral Resource Conservation Commission
[Texas Water Commission] (hereinafter
called TNRCC [TWC)), in the above penal
sum for the payment of which we bind
ourselves, our heirs, executors, administra-
tors, successors, and assigns jointly and
severally; provided that, where the Sure-
ty(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sum "jointly and severally” only for
the purpose of allowing a joint action or
actions against any or all of us, and for all
other purposes each Surety binds itself,
jointly and severally with the Principal, for
the payment of such sum only as is set forth
opposite the name of such Surety, but if no
limit of liability is indicated, the limit of
liability shall be the full amount of the
penal sum.

Whereas said Principal is required, un-
der Subchapter R of 30 [31] TAC, Chapter
330, the Waste Tire Management Program,
to be registered or have a permit in order to
own or operate each facility identified
above, and

Whereas said Principal is required to
provide financial assurance for closure as a
condition of the permit or provisions to
operate as a registered owner or operator,

Now, therefore, the conditions of this
obligation are such that if the Principal shall
faithfully perform closure, whenever re-
quired to do so, of each facility for which
this bond guarantees closure in accordance
with requirements of the permit or registra-
tion as such permit or registration may be
amended, pursuant to all applicable laws,
statutes, rules, and regulations, as such
laws, statutes, rules, and regulations may be
amended,

Or, if the Principal shall provide alter-
nate financial assurance, and obtain the

TNRCC [TWC] executive director’s .writ-
ten approval of such assurance, within 30
days after the date of notice of cancellation
is received by both the Principal and the
executive director from the Surety(ies), then
this obligation shall be null and void, other-
wise it is to remain in full force and effect.

The Surety(ies) shall become liable on
this bond obligation only when the Principal
has failed to fulfill the conditions described
above.

Upon notification by the executive di-
rector that the Principal has been found in
violation of the closure requirements for a
facility for which this bond guarantees per-
formance of closure, the Surety(ies) shall
either perform closure in accordance with
permit or registration requirements or place
the closure amount guaranteed for the facil-
ity into an account as directed by the execu-
tive director.

Upon notification by the executive di-
rector that the Principal has failed to pro-
vide alternate financial assurance and obtain
written approval of such assurance from the
executive director during the 30 days fol-
lowing receipt by both the Principal and the
executive director of a notice of cancella-
tion of the bond, the Surety(ies) shall place
funds in the amount guaranteed for the fa-
cility(ies) into an account as directed by the
executive director.

The Surety(ies) hereby waive(s) notifi-
cation of amendments to permits, registra-
tions, applicable laws, statutes, rules, and
regulations and agrees that no such amend-
ment shall in any way alleviate its (their)
obligation on this bond.

The liability of the Surety(ies) shall not
be discharged by any payment or succession
of payments hereunder, unless and until
such payment or payments shall amount in
the aggregate to the penal sum of the bond.
but in no event shall the obligation of the
Surety(ies) hereunder exceed the amount of
said penal sum.

The Surety(ies) may cancel the bond
by sending notice of cancellation by cesti-
fied mail to the Principal and to the execu-
tive director, provided, however, that
cancellation shall not occur during the 60
days beginning on the date of receipt of the
notice of cancellation by both the Principal
and the executive director, as evidenced by
the return receipts.

The Principal may terminate this bond
by sending written notice to the Surety(ies).
provided, however, that no such notice shall
become effective until the Surety(ies) re-
ceive(s) written authorization for termina-
tion of the bond by the executive director of
the TNRCC [TWC].

[The following paragraph is an op-
tional rider that may be included but is not
required.]

Principal and Surety(ies) hereby agree
to adjust the penal sum of the bond yearly
so that it guarantees a new closure amount,
provided that the penal sum does not in-
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crease by more than 20% in any one year,
and no decrease in the penal sum takes
place without the written permission of the
executive director.

In Witness Whereof, the Principal and
Surety(ies) have executed this Bond and
have affixed their seals on the date set forth
above.

The persons whose signatures appear
below hereby certify that they are autho-
rized to execute this surety bond on behalf
of the Principal and Surety(ies) and that the
wording of this surety bond is identical to
the wording specified in 30 [(3)1] Texas
Administrative Code, §330. 888(b) as such
regulations were constituted on the date this
bond was executed.

Principal
(Signature(s))
(Name(s))
(Title(s))
(Corporate seal) Corporate Sure-
ty(ies)
(Name and address)

State of incorporation:

Liability ' Limit:
$

(Signature(s))

(Name(s) and title(s))

(Corporate seal)

(For every co-surety, provide signat-
ure(s), corporate seal, and other information
in the same manner as for Surety above.)

Bond premium:
$

(d) [(c)] A letter of credit, as speci-
fied in §330.886(e)(3) of this title, must be
worded as follows, except that instructions
in brackets are to be replaced with the
relevant information and the brackets de-
leted:

IRREVOCABLE STANDBY LET-
TER OF CREDIT

Executive Director

Texas Natural Resource Conservation
Commission [Texas Water Commission)

P.O. Box 13087

Austin, TX 78711-3087

Dear Sir or Madam:

We hereby establish our Irrevocable
Standby Letter of Credit No. ____ in your
favor, at the request and for the account of
{owner’s or operator's name and full ad-
dress) up to the aggregate amount of (in
words) U.S. dollars, $ avail-
able upon presentation by the executive di-
rector of the Texas Natural Resource
Conservation Commission [Texas Water
Commission] of

(1) Your sight draft, bearing ref-
to this letter of credit No.
, and

(2) Your signed statement read-
ing as follows: "I certify that the amount of
the draft is payable pursuant to regulations
issued under authority of the Solid Waste

erence

Disposal Act, Tire Recycling Program.”

This letter of credit is effective as of
(date) and shall expire on (date at least 1
year later), but such expiration date shail be
automatically extended for a period of (at
least 1 year) on (date) and on each succes-
sive expiration date, unless, at least 120
days before the current expiration date, we
notify both you and (owner’s or operator’s
name) by certified mail that we have de-
cided not to extend this letter of credit
beyond the current expiration date. In the
event you are so notified, any unused por-
tion of the credit shall be available upon
presentation of your sight draft for 120 days
after the date of receipt by both you and
(owner’s or operator’s name), as shown on
the signed return receipts.

Whenever this letter of credit is drawn on
under and in compliance with the terms of
this credit, we shall duly honor such draft
upon presentation to us.

We certify that the wording of this letter
of credit is identical to the wording speci-
fied in 30 [(31)] Texas Administrative Code
§330.888(c) as such regulations were con-
stituted on the date shown immediately be-
low.

[Signature(s) and title(s) of official(s) of
issuing institution)
[Date]

This credit is subject to [insert "the most
recent edition of the Uniform Customs and
Practice for Documentary Credits, pub-
lished by the International Chamber of
Commerce,” or "the Uniform Commercial
Code"].

(e) A certificate of insurance, as
specified in 30 [31] Texas Administrative
Code §330.886(e)(4) of this title, must be
worded as follows, except that instructions
in brackets are to be replaced with the
relevant information and the brackets de-
leted:

Certificate of Insurance for Closure
Name and Address of Insurer (herein
called the "insurer")

Name and Address of Insured (herein
called the "insured"):

Facilities covered: (list for each facility:
The TNRCC [TWC] Registration or Permit
Number, name, address, and the amount of
insurance for closure (these amounts for all
facilities covered must total the face amount
shown below)).

Face
Amount:

olicy Num-

ber:

Effective

Date:

The insurer hereby certifies that it has
issued to the Insured the policy of insurance
identified above to provide financial assur-
ance for closure for the facilities identified
above. The Insurer further warrants 'that
such policy conforms in all respects with
the requirements of 30 [(31) ] Texas Ad-
ministrative Code §330.886(e)(4), as appli-
cable and as such regulations were
constituted on the date shown immediately
below. It is agreed that any provision of the
policy inconsistent with such regulations is
hereby amended to eliminate such inconsis-
tency.

Whenever requested by the executive
director of the Texas Natural Resource
Conservation Commission ("TNRCC")
[Texas Water Commussion ("TWC")], the
Insurer agrees to furnish to the executive
director a duplicate original of the policy
listed above, including all endorsements
thereon.

I hereby certify that the wording of this
certificate is identical to the wording speci-
fied in 30 [(31)] Texas Administrative Code
§330.888(d) as such regulations were con-
stituted on the date shown immediately be-
low, and that the Insurer is either licensed
or an eligible surplus lines insurer in Texas
and authorized to engage in the business of
insurance.

(Authorized signature of Insurer)
(Name of person signing)

(Title of person signing)

(Date)

§330.889. Special Conditions for Beneficial
Use of Whole Used or Scrap Tires.

(a) Beneficial uses of whole used or
scrap tires for erosion control, reefs in
coastal waters, decorations, containment
walls for composting or commercial opera-
tions, traffic control, or bumpers for boat
dock and boats shall not require a registra-
tion number [or commission permit].

(b)-(e) (No change.)

(f) Beneficial use of shredded tire
pieces is not regulated by this subchapter
except for shredded tire pieces that were
generated from a waste tire facility or mo-
bile tire processor that received reimburse-
ment from the WTRF. Such shredded tire
pieces shall not be used for beneficial use at
a permitted municipal or industrial solid
waste landfill except as approved by the
executive director [Texas Water Commis-
sion}.

(8) (No change.)

(h) Any process involving the
beneficial use of whole used or scrap tires
or tire pieces shall be reviewed and ap-
proved by the executive director prior to
executing the beneficial use.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Sptil 13, 1994.

TRD-9439048 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption: April 20,
1994

For further information, please call: (512)
239-6087

* L4 *

* 30 TAC §§330.836,
330.851-330.857, 330.875

(Editor's note The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Natural Resource Conservation Commis-
ston or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street,
Austin )

The repeals are proposed under the Health
and Safety Code, Chapter 361, as amended
by Senate Bill 1051, Act of the 73rd Legisla-
ture, 1993, which provides the Texas Natural
Resource Conservation Commission with the
authority to establish the rules necessary to
adequately administer the Waste Tire Recy-
cling Fund, and implement the activilies nec-
essary to insure prompt and accurate pay out
from the fund, and to register and monitor the
activities of waste tire generators, transpor-
ers, fixed and mobile processors, and storage
and disposal facility owners or operators; and
under the Texas Water Code ™5. 103, which
gives the Texan Natural Resource Conserva-
tion Commission the powers, duties and re-
sponshilities.

The repeals implement the Administrative
Procedure Adt, Texas Governmeni Code,
Chapter 2002 (Vernon 1992)

§330.836. Requirements for a Type VIII-S
Waste Tire Storage Facility.

§330.851. Disposal of Whole Used or Scrap
Tires.

§330.852 Disposal of Whole Used or Scrap
Tires or Shredded Tires Pieces

§330.853. Permit Requirements of Waste
Tire Disposal Facilities.

§330.854. Existing Waste Tire Disposal
Sites.

§330.855. Final Cover Requirements.

§330.856. Eligibility for the Waste Tire Re-
cycling Fund (WTRF) Program.

§330.875. Shipping, Record Keeping, and
Reporting Requirements.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 13, 1994.

TRD-9439047 Mary Ruth Holder
Director, Legal Division
Texas Natura! Resource
Conservation
Commission

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
239-6087

L 4 ¢ ¢

Subchapter X. Management of
Whole Used or Scrap Tires
or Shredded Tire Pieces

* 30 TAC §§330.900-330.917,
330.920-330.939

The new sections are proposed under the
Health and Safety Code, Chapter 361, as
amended by Senate Bill 1051, Act of the 73rd
Legislature, 1933, which provides the Texas
Natural Resource Conservation Commission
with the authority 1o establish the rules neces-
sary to adequately administer the Waste Tire
Recycling Fund, and implement the activities
necessary to insure prompt and accurate
payout from the fund, and to register and
monitor the activities of waste tire generators,
transporters, fixed and mobile processors,
and storage and disposal facility owners or
operators, and under the Texas Water Code,
§5.103, which gives the Texan Nalural Re-
source Conservation Commission the pow-
ors, duties and responsiilities.

The new sections implement the Administra-

tive Procedure Act, Texas Government Code,
Chapter 2002 (Vemon 1992).

§330900. Useful Product Reimbursement
Program.

(a)  Applicability. The regulations
contained in these sections establish the
standards applicable to the creation and
management of a schedule for reimburse-
ment to registered waste tire recyclers that
process weighed whole used or scrap tires
or scrap tire pieces or shredded tire pieces
into useful products.

(b) Responsibility.

(1) Each individual(s) or compa-
ny(ies) that is seeking reimbursement from
the WTRF under the Useful Product Reim-
bursement Program for recycling weighed
whole used or scrap tires or scrap tire pieces
or shredded tire pieces into useful products
shall register pursuant to Subchapter X,
§330.933 of this title (relating to Require-
ments for Registration for a Waste Tire
Recycling Facility).

(2) Each individual(s) or com-
pany(ies) registered as a waste tire recycling
facility pursuant to §330.933 of this title
shall further register as a Useful Product
Reimbursement program participant in or-
der to be considered eligible for reimburse-
ment from the WTRF based on the
reimbursement  schedule outlined in
§330.908 of this title (relating to Useful
Product Reimbursement Schedule).

(3) The individual(s) or compa-
ny(ies) shall remain in compliance with all
applicable provisions of this subchapter in
order to maintain eligibility for reimburse-
ment from the WTRF under the Useful
Product Reimbursement Program for pro-
cessing weighed whole used or scrap tires
or scrap tire pieces or shredded tire pieces
into useful products.

(4) The individual(s) or compa-
ny(ies) shall comply with all reporting re-
quirements contained in §330.933(d) of this
title (relating to Waste Tire Recycling Facil-
ity Recordkeeping).

(c) Prohibition.

(1) For the purpose of this
subchapter, individual(s) or company({ies)
that intend to burn whole used or scrap tires
or scrap tire pieces or shredded tire pieces
or baled whole used or scrap tires as Tire-
Derived Fuel (TDF) for energy recovery
shall not qualify for the Useful Product
Reimbursement Program and are therefore
ineligible for the 25 cents maximum reim-
bursement from the WTRF.

(2) For the purpose of this
subchapter, individual(s) or company(ies)
that intend to, by mechanical means, shred
whole used or scrap tires or scrap tire pieces
or shredded tire pieces to crumb or powder
size shall not qualify for the Useful Product
Reimbursement Program and are therefore
ineligible for the 25 cents maximum reim-
bursement from the WTRF.

(3) Individual(s) or compa-
ny(ies) seeking reimbursement under this
subchapter for the process of making useful
products from weighed tires shall have not
previously, directly or indirectly, received
reimbursement from the WTRF for the
shredding or baling of such weighed whole
used or scrap tires or scrap tire pieces or
shredded tire pieces.

(4) Individual(s) or compa-
ny(ies) seeking reimbursement from the
WTRF under the Useful Product Reim-
bursement Program as registered waste tire
recycling facilities shall be operated entirely
within the boundaries of the state. No out-
of-state recycling shall be eligible for reim-
bursement from the WTRF.

(5) Individual(s) or compa-
ny(ies) seeking reimbursement from the
WTRF under the Useful Product Reim-
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bursement Program shall receive reimburse-
ment only for in-state whole used or scrap
tires or scrap tire pieces or shredded tire
pieces that are processed into a useful prod-
uct.

(6) Individual(s) or compa-
ny(ies) cannot seek reimbursement from the
WTRF under the Useful Product Reim-
bursement Program for whole used or scrap
tires approved for Beneficial Use under
Subchapter R, §330.889 of this title (relat-
ing to Special Conditions for Beneficial Use
of Whole Used or Scrap Tires).

(d) Fee prohibition. Individual(s) or
company(ies) that intend to participate in
the Useful Product Reimbursement Program
shall not charge a fee to retail or wholesale
dealers for collecting for delivery to any
registered waste tire recycling facility from
the purchasers of new tires on or after April
1, 1992. This prohibition does not apply to
the collecting of whole used or scrap tires
or scrap tire pieces from manufacturers,
retreaders, fleet operators, automotive
dismantlers, and storage site owners or op-
erators of whole used or scrap tires.

(e)  Registration. Individual(s) or
company(ies) not seeking reimbursement
from the WTRF under the Useful Product
Reimbursement Program for the processing
of weighed whole used or scrap tires or
scrap tire pieces or shredded tire pieces into
useful products are still required to obtain a
registration from the executive director au-
thorizing the operation of a waste tire recy-
cling facility in the state under §330.932 of
this title (relating to Waste Tire Recycling
Facility Registration).

(f) Waste disposal. Individual(s) or
company(ies) that are seeking reimburse-
ment from the WTRF under the Useful
Product Reimbursement Program for the
processing of weighed whole used or scrap
tires or scrap tire pieces or shredded tire
pieces into useful products shall be required
to pay for the appropriate disposal of all
scrap tire pieces remaining from the pro-
cessing whole used or scrap tires pursuant
to Subchapter R, §330.872(f) of this title
(relating to Waste Tire Recycling Fund
(WTRF) Program).

(g) Confidentiality. Individual(s) or
company(ies) that are seeking reimburse-
ment from the WTRF under the Useful
Product Reimbursement Program for the
processing of weighed whole used or scrap
tires or scrap tire pieces or shredded tire
pieces into useful products shall be eligible
for confidentiality protection if the individu-
al(s) or company(ies) complies with the
conditions outlined in Subchapter R,
§330.875 of this title (relating to Confiden-
tiality).

(h) Reimbursement restriction. The
unused portion of the weighed whole used
or scrap tire utilized in the production of a

useful product reimbursed under the Useful
Product Reimbursement Program portion of
the WTRF is not eligible for additional
reimbursement from the WTRF (ie. 85
cents for 18.7 pounds of shredded rubber).

(i) Process requirement. Whole
used or scrap tires or scrap tire pieces or
shredded tire pieces must be altered by a
mechanical, chemical or thermal process
before it can be eligible for reimbursement
from the WTRF under the Useful Product
Reimbursement Program as a useful prod-
uct.

§330901. Useful Product Reimbursement
Program.

(@)  Purpose. The purpose of the
Useful Product Reimbursement Program is
to provide a means to reimburse individu-
al(s) or company(ies) that make useful
products from weighed whole used or scrap
tires or scrap tire pieces or shredded tire
pieces within the boundaries of the state.

(b)  Objectives. The objectives of
the Useful Product Reimbursement Program
are:

(1) to provide a mechanism and
schedule to reimburse individual(s) or com-
pany(ies) which recycle weighed whole
used or scrap tires or scrap tire pieces or
shredded tire pieces to make useful prod-
ucts;

(2) to subsidize the future devel-
opment of individual(s) or company(ies) in-
volved in the production of useful products
from weighed whole used or scrap tires or
scrap tire pieces or shredded tire pieces
within the boundaries of the state; and

(3) to assist in the collection of
whole used or scrap tires which are gener-
ated on a daily basis prior to being depos-
ited at an illegal waste tire site.

(c) Classification of tires. The
weighed whole used or scrap tires or scrap
tire pieces or shredded tire pieces which
have been determined by the executive di-
rector to be eligible for reimbursement at a
rate not to exceed 25 cents for each
weighed tire under the Useful Product Re-
imbursement Program are categorized as
follows:

(1) whole used or scrap tires or
scrap tire pieces from certain legal waste
tire storage sites registered in the state;

(2) whole used or scrap tires or
scrap tires pieces from generators that accu-
mulate the whole used or scrap tires on a
daily basis;

(3) shredded tire pieces from
mobile tire processors, waste tire facilities
or waste tire storage facilities that accumu-
late on a daily basis as a result of shredding
activities; and

(4) whole used or scrap tires or
scrap tire pieces from sources other than
those indicated in paragraphs (1) and (2) of
this subsection, as approved by the execu-
tive director. For the purpose of this
subchapter, whole used or scrap tires in this
fourth category shall be called special au-
thorization tires. (For a complete descrip-
tion of special authorization tires refer to
Subchapter R, §330.878(a)-(i) of this title
(relating to Special Authorization Tires).

(d) Operation of the useful product
reimbursement program within the WTRF.
The Useful Product Reimbursement Pro-
gram shall operate in the following manner:

(1) the waste tire recycling facil-
ity registered as a Useful Product Reim-
bursement Program participant shall submit
a reimbursement request on an invoice
voucher to the executive director on a quar-
terly basis. The invoice voucher format
shall be prepared by the Useful Product
Reimbursement Program and shall be sub-
Jject to executive approval, or on a voluntary
basis, on a removable storage medium
stored in an industry standard file format
acceptable to the executive director;

(2) the waste tire recycling facil-
ity registered as a Useful Product Reim-
bursement Program participant  shall
maintain and retain all reimbursement re-
cords for a period of three years and shall
make such records available to the execu-
tive director for review upon request; and

(3) the waste tire recycling facil-
ity registered as a Useful Product Reim-
bursement Program participant shall be
reimbursed in an amount not to exceed 25
cents for each weighed whole used or scrap
tire or scrap tire piece or shredded tire piece
processed by the recycler during the preced-
ing calendar quarter notwithstanding pro-
curement by the commussion for the clean-
up of PEL sites.

§330.902. Useful Product Reimbursement
Program Registration.

(a) Registration requirements.

(1) An individual(s) or compa-
ny(ies) that is seeking reimbursement from
the WTRF under the Useful Product Reim-
bursement (UPR) Program for recycling
whole used or scrap tires, scrap tire pieces
or shredded tire pieces into useful products
shall register as a UPR participant with the
executive director prior to commencing op-
erations. Each UPR participant must also
register the production facility where the
useful product is manufactured as a Waste
Tire Recycling Facility. Registration forms
shall be provided by the executive director
upon request.

(2) Individual(s) or compa-

ny(ies) that apply for and receive a UPR
participant registration from the executive
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director shall maintain a copy of the regis-
tration at their designated place of business.

(3) A UPR participant registra-
tion shall be reviewed annually but shall
expire 60 months from the date of issuance
unless the UPR business changes ownership
prior to that time.

(4) A UPR participant registra-
tion is non-transferable and will expire at
the time that ownership changes. A change
in the business federal tax identification
number will constitute a change of owner-
ship. The new owner shall submit a new
registration application and obtain complete
written registration approval from the exec-
utive director prior to commencing opera-
tion or becoming eligible for reimbursement
from the WTRF.

(5) Applications to renew regis-
trations shall be submitted at least 60 days
prior to the expiration date. The TNRCC
will require a minimum of 60 days to pro-
cess an administratively complete initial or
renewal application. Failure to submit a ap-
plication renewal 60 days prior to the expi-
ration date may result in expiration of the
registration prior to the issuance of a re-
newal registration. Products produced dur-
ing the expiration period will not be eligible
for reimbursement,

(6) UPR participants shall notify
the WTREF staff, in writing, within 15 days
of:

(A) change in any data sub-
mitted in support of the application for reg-
istration;

(B) change in business phys-
ical or mailing address;

(C) change in business name,

(D) change in business own-
ership; or

(E) change in business fede-
ral tax identification number.

(7) A new UPR participant reg-
istration application and application review
fee shall be submitted to the executive di-
rector within 15 days of a determination by
the executive director that operations or
management methods are no longer ade-
quately described by the existing registra-
tion. Following the executive director’s
determination, the old registration number
shall be canceled.

(8) Failure of a UPR participant
to comply with the requirements of this
subchapter shall result in enforcement pro-
cedures in accordance with §330.939 of this
title (relating to Penalties for Owners or

Operators of Waste Tire Recycling Facili-
ties, Waste Tire Energy Recovery Facilities,
Waste Tire Transfer Stations or Recycling
Collection Centers, and Transportation Fa-
cilities).

(9) A UPR participant will not
receive payment from the WTRF until and
unless the requirements of this subchapter
are fully complied with, including TNRCC
approval and issuance of a UPR participant
registration, and TNRCC approval and issu-
ance of a waste tire recycling facility regis-
tration.

(10)  Preparation and submis-
sion of an application to the executive di-
rector for a UPR participant registration
must be accompanied by a non-refundable
$500 fee. The application review fee and
shall be prepared in accordance with the
following procedures:

(A) the application for regis-
tration shall be prepared and signed by the
applicant or authorized representative on a
form provided or approved by the executive
director;

(B) the application shall in-
clude information necessary for the execu-
tive director to make an evaluation of the
proposed operation and to ensure that the
facility is located, designed, and operated so
that the health, welfare, and physical prop-
erty of the public as well as the environ-
ment are protected;

(C) failure to submit com-
plete information as required by these sec-
tions shall result in the return of the
application to the applicant without further
action by the executive director and forfei-
ture of the application review fee;

(D) the submission of false
information shall constitute grounds for de-
nial of an initial or renewal application or
suspension or revecation of a current UPR
participant registration;

(E) the UPR participant reg-
istration shall be issued upon receipt and
approval of an administratively and techni-
cally complete application and the posting
of the financial assurance, if required, by
the waste tire recycling facility registration;

(F) the application for a reg-
istration of a UPR participant shall be sub-
mitted as one original and one copy to the
executive director with all supporting data
also submitted in duplicate unless otherwise
directed by the executive director, and

(G) data presented in support
of an initial or renewal application for a
UPR participant shall consist of

6] the legal business
name, mailing address, telephone numbe:
and facsimile number, of the applicant;

(ii) the business federal
tax identification number (will be used for
the purpose of determining ownership and
ownership changes);

(id) the name, mailing ad-
dress, telephone number and facsimile num-
ber of the responsible person making the
application and accepting responsibtlity and
liability for operations of the facility;

(iv) the name, maling ad-
dress, telephone number and facsimile num-
ber, if applicable, of the property owner of
the UPR facility or documentation sufficient
to prove that the property owner is also the
facility operator;

(v) the maximum amount
of whole used or scrap tires, scrap tire
pieces, or shredded tire pieces (calculated in
pounds) that will be on site at the UPR
facility at any given time as described in the
Waste Tire Recycling Facility Registration
Application;

(v1) the amount of whole
used or scrap tires, scrap tire pieces, or
shredded tire pieces necessary to provide a
30 calendar-day raw material supply for the
proposed recycling process; and

(vi1) the signature of an
authorized representative empowered to
make commitments for the applicant on a
form provided by the executive director,
and a statement that they arc familiar with
the application and all supporting, data and
are aware of all commutments represented 1n
the application and that they are also famul-
1ar with all pertinent requuzments in these
regulations, local building, fire and zoning
codes and they agree to develop and operate
the UPR facility in accordance with the
application and 1ts supporting attachments,
the sections in this subchapter, local build-
ing, fire and zoning codes and any special
provisions that may be imposed by the ex-
ecutive director or other legal authority

(b) Manufacturing and production
method disclosure. The UPR partcipant
shall submit sufficient manufacturing and
production information necessary for the
executive director to evaluate the useful
product and determine the rate of reim-
bursement for that product The information
submitted to the executive director by a
UPR participant(s) which pertains to spe-
cific manufacturing andfor productions
methods unique to the organization submit-
ting the applicauon will be subject to confi-
dentiaty as described i Subchapter R,
§330.875 of thus tutle (relating to Confiden-
tiality)
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§330.903. Request for Reimbursement.

(a) Not later than the 20th day of
the month following the calendar quarter
during which the waste tire recycling facil-
ity reqistered as a Useful Product Reim-
burse.aent Program participant processed
the weighed whole used or scrap tires or
scrap tire pieces or shredded tire pieces into
useful products, the Useful Product Reim-
bursement Program participant shall submit
the reimbursement invoice to the executive
director in the Austin Central Office for
review in order to approve the requested
reimbursement invoice.

(b) The executive director shall set
aside fund money from the WTRF for pur-
pose of reimbursing Useful Product Reim-
bursement Program participants for the
recycling of whole used or scrap tires or
scrap tire pieces or shredded tire pieces into
useful products.

(c) Upon review and approval by
the executive director in the Austin Central
Office of all eligible reimbursement in-
voices, the executive director shall calculate
the total requested reimbursement amount
during that calendar quarter and determine,
if necessary, the percentage of the total
requested amount the fund is capable of
reimbursing. Upon determination of the
specific quarterly percentage, the executive
director shall apply that percentage to each
eligible reimbursement invoice, determine
the amount that will be reimbursed to each
Useful Product Reimbursement Program
participant who requested reimbursement,
and attach a signed reimbursement voucher
to the invoice which states the authorized
reimbursement amount

(d) The reimbursement invoice pre-
pared by the Useful Product Reimbursement
Program participant shall contain the fol-
lowing information and shall be reviewed
and approved by the executive director prior
to use:

(1) the total number of in-state
weighed whole used scrap tires, or the
weight of scrap tire pieces or shredded tire
pieces processed by the waste tire recycling
facility registered as a Useful Product Re-
imbursement Program participant during the
previous calendar quarter and reported in
the following manner:

(A) the total number or
weight of tires processed from PEL sites
during the calendar quarter, if applicable;

(B) the total number or
weight of tires processed from generator(s)
during the calendar quarter, and

(C) the total number or
weight of tires processed from special au-
thorization sites during the calendar quarter;

(2) the name, mailing address,
telephone number and business tax number
of the waste tire recycling facility registered
as a Useful Product Reimbursement Pro-
gram participant;

(3) the months of the calendar
quarter for which the useful product reim-
bursement invoice is being submitted;

(4) the type and quantity of use-
ful products made and sold (including all
bills of sale) during the calendar quarter;
and

(5) the signature and date of sig-
nature of the responsible person designated
in the original application for registration as
a Useful Product Reimbursement Program
participant who can verify the accuracy of
the information contained in the reimburse-
ment invoice.

§330.904. Useful Product Reimbursement
Program Restrictions.

(a) The Useful Product Reimburse-
ment Program shall observe the WTRF Pro-
gram Restrictions and shall not be
reimbursed for the following types of
weighed tires:

(1) green tires;
(2) manufacturer reject tires; or

(3) oversized tires, as defined by
commussion rule, unless the oversized tires
are collected from a PEL site

(b) The executive director shall
only reimburse for weighed whele used or
scrap tires or scrap tire pieces or shredded
ure pieces processed into useful products.

(¢c)  The executive director shall not
recognize or reimburse for whole used or
scrap tire pieces or shredded tire pieces
processed to make crumb or powdered rub-
ber.

(d) The waste tire recycling facility
registered as a Useful Product Reimburse-
ment Program participant shall initiate pro-
cessing with a whole used or scrap tire or
scrap twre piece or shredded tire piece and
make the resulting product capable and
complete for sale to the consumer

(e) For the purposes of this
subchapter, the processing of whole used or
scrap tires as TDF for energy recovery shall
not be considered eligible for reimburse-
ment under the Useful Product Reimburse-
ment Program.

(f) The executive director shall not
reimburse for out-of-state whole used or
scrap tres or scrap tire pieces or shredded
tire pieces utilized in the production of use-
ful products for reimbursement from the
WTRF. Adequate records to identify the
origin of the weighed whole used or scrap
tires (i.e. manifests) shall be maintained by

the waste tire recycling facility to identify
the out-of-state tires received for processing
from the in-state tires received for process-
ing.

§330.905. Public Notice of Intent to Oper-
ale.

(a) Waste tire recycling facilities
which are registered with the executive di-
rector as Useful Product Reimbursement
Program participants and which intend to
process whole used or scrap tires or scrap
tire pieces or shredded tire pieces to make
useful products to receive reimbursement
from the WTREF, shall publish such intent in
a local area newspaper where they intend to
process the whole used or scrap tires prior
to commencement of processing activity.

(b) The notice of intent published
shall contain, at a minimum, the following
information:

(1) the waste tire recycling facil-
ity registration number;

(2) the name under which the
waste tire recycling facility registration
number was issued;

(3) the permanent street address
of the waste tire recycling facility, and

(4) a statement explaining the
useful product that will be made at the
facility.

(c) The public notice of intent to
operate shall identify the Texas Natural Re-
source Conservation Commission (TNRCC)
as the state agency administering the WTRF
and shall also contain the telephone number
of the WTRF program where questions con-
cerning the WTRF can be directed.

(d) Prior to publication in a local
area newspaper, the public notice of intent
shall be reviewed and approved by the ex-
ecutive director.

(e) The public notice of intent shall
be published in the legal section of a local
area newspaper at least five days prior to
commencing processing activities. The no-
tice of intent shall be published for a period
of five days continuously.

§330.906. Useful Product Reimbursement
Program Policies. To be eligible to re-
ceive reimbursement for the processing of
whole used or scrap tires or scrap tire pieces
or shredded tire pieces, the waste tire recy-
cling facility registered as a Useful Product
Reimbursement Program participant shall,
at their own expense, provide:

(1) all payments to registered
transporters covering the expenses associ-
ated with the shipment of whole used or
scrap tires or scrap tire pieces or shredded
tire pieces to the waste tire recycling facility
or the shipment of useful products from the
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waste tire recycling facility to wholesale or
retail manufacturers located within or out-
side the state of Texas;

(2) all payments to laborers,
equipment operators, or other employees
whose services may be needed in order to
comply with the conditions necessary to
ensure that the processing of whole used or
scrap tires or scrap tire pieces or shredded
tire pieces results in a useful product as
described in §330.907(a) of this section (re-
lating to the Definition of a Useful Prod-
uct); and

(3) all payments associated with
the acquisition, maintenance, and operation
of any equipment or machinery needed in
order to comply with the requirements de-
scribed in §330.907(a) of this section (relat-
ing to the Definition of Useful Product).

§330.907. Definition of a Useful Product.

(a) For the purposes of this
subchapter, a useful product shall be de-
fined by the executive director as a recycled
product that:

(1) is made from whole used or
scrap lires or scrap tire pieces or shredded
tire pieces,

(2) is in a marketable form,

(3) has a contract for sale of a
minimum of 75% of the product made on a
calendar quarterly basis;

(4) is available for immediate
sale upon completion of the processing; and

(5) the contracted product is re-
moved from the waste tire recycling facility
site during that calendar quarter

(b) For the purposes of this
subchapter, the executive director shall not
reimburse as a useful produci crumb rubber,
powdered rubber or any other intermediate
product made from whole used or scrap
tires or scrap tire pieces or shredded tire
pieces.

(c) The determination that the use-
ful product is eligible for reimbursement
under the Useful Product Reimbursement
Program from the WTRF in an amount not
to exceed 25 cents shall be based on the
information contained in the Useful Product
Reimbursement Program application form
completed by the waste tire recycling facil-
ity. The waste tire recycling facility shall
contact the executive director to request and
obtain the application for the Useful Prod-
uct Reimbursement Program.

(d) At least annually thereafter, the
executive director shall confirm the contin-
ued eligibility of the useful product made
by the waste tire recycling facility for reim-
bursement under the Useful Product Reim-
bursement Program from the WTRF. This
annual inspection shall include, but not be
limited to:

(1) an on-site inspection of the
waste tire recycling facility;

(2) a complete review of all re-
cords maintained by the waste tire recycling
facility in support of the reimbursement re-
quested in the invoices; and

(3) documentation that the prod-
uct made and reimbursed as a useful prod-
uct meets the conditions stated in subsection
(a) of this section to maintain useful product
eligibility.

§330908. Useful Product Reimbursement
Schedule.

{a) Upon receipt of the application
requesting consideration for eligibility for
reimbursement from the WTRF under the
Useful Product Reimbursement Program,
the executive director shall consider the
type of useful product being processed, the
complexity and difficulty in the processing
of the useful product and the time involved
in the processing of the useful product, and
determine the reimbursement rate for the
weighed whole used or scrap tires, scrap
tire pieces, or shredded tire pieces used to
process the useful product.

(b) The same reimbursement rate
shall be applied to all individual(s) or com-
pany(ies) registered as waste tire recycling
facilities seeking reimbursement for the pro-
cessing of a specific or similar type of
useful product.

{c) The reimbursement rate shall
not be less than 5 cents per weighed tire or
greater than 25 cents per weighed tire, and
shall increase in S5-cent increments to the
maximum of 25 cents allowable.

(d A list of reimbursement rates
shall be developed by the executive director
six months after initiation of the Useful
Product Reimbursement Program. The list
shall contain all wseful products approved
for reimbursement and the reimbursement
rate determined by the executive director.
The useful product reimbursement rate list
shall be made available to all interested
parties upon request.

§330909. Nonpayment of Requests for Re-
imbursement under the Useful Product Re-
imbursement Program. The following
conditions shall result in nonpayment of
requests for reimbursement from the WTRF
under the Useful Product Reimbursement
Program: '

(1) failure to maintain complete
and accurate records required in this
subchapter;

(2) alteration of any record
maintained or received by the waste tire
recycling facility registered as a Useful
Product Reimbursement Program partici-
pant;

(3) failure to adequately identify
and maintain records on out-of-state tires
and in-state tires received by the waste tire
recycling facility registered as a Useful
Preduct Reimbursement Program  partici-
pant for processing;

(4) failure to deliver the useful
product produced from whole used or scrap
tires to a market for sale;

(5) failure to submit requests for
reimbursement within the timeframe de-
scribed in §330.902 of this title (relating to
Useful Product Reimbursement Program
Registration);

(6) failure to maintain adequate
financial assurance (if required) or adequate
fire protection (if required);

(7) a determination by the exec-
utive director that the individual(s) or com-
pany(ies) is causing an imminent danger to
public health or welfare shall constitute a
basis for non-reimbursement; or

(8) the WTREF balance falls be-
low $500,000.

§330910. Financial Audits.

(a) Purpose. The purpose of this
section is to establish procedures regarding
the reimbursement of money expended from
the WTRF and to assure payment from the
fund for tires processed which are eligible
for reimbursement as defined in this
subchapter.

(b)  Applicability. This subchapter
applies to all requests for reimbursement
from the WTRF. Those requesting reim-
bursement shall herein be considered a Re-
imbursement Responsible Party.

(c) Responsibility. A Reimburse-
ment Responsible Party shall ensure that all
WTREF activities are in compliance with all
applicable sections of this subchapter. A
Reimbursement Responsible Party shall en-
sure that all requests for reimbursement
from the WTRF are supported by documen-
tation as required in each applicable section
of this subchapter. A Reimbursement Re-
sponsible Party shall ensure that all requests
for reimbursement from the WTRF are
made on documents as prescribed or ap-
proved by the executive director or, on a
voluntary basis, shall apply by a removable
storage medium stored in an industry stan-
dard file format acceptable to the commis-
sion.

§330.911. Duty of Recipients of Reimburse-
ment from the WTRF.

(a) Each Reimbursement Responsi-
ble Party who requests reimbursement from
the WTRF shall do so for only those tires
which are eligible for reimbursement in ac-
cordance with Subchapter R, §330.872 of
this title (relating to the WTRF Program).
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(b) Each Reimbursement Responsi-
ble Party shall maintain originals of all re-
cords required by applicable subsections of
this subchapter for a minimum of three
years at the registered address of business
for review at the executive directors re-
quest.

(c) Each Reimbursement Responsi-
ble Party who requests reimbursement from
the WTRF shall cooperate fully with any
audit or investigation by the executive di-
rector to the verification of reimbursements
from the WTRF.

§330.912. Reimbursement Defined.

(a) Reimbursement by the execu-
tive director of a reimbursement claim
means only that the claim is potentially
subject to post-reimbursement audit.

(b) By payment of reimbursement
claims from the WTRF, the executive direc-
tor makes no statement or admission that
the reimbursements are for eligible tires as
defined in this subchapter, or that the tires
were processed in accordance with the rules
of this subchapter.

§330.913. WTRF Financial Audits.

(a) The executive director’s staff
shall conduct a sufficient number of audits
of reimbursements claimed and payments
made to assure achievements of the pur-
poses of this subchapter. Such audits may
occur prior to or after claims for reimburse-
ment have been paid. Such audits shall in-
clude, at a minimum, an investigation of the
records supporting the requests for reim-
bursement as described in this subchapter.
Such audits may include investigations of
associated waste tire storage facilities,
waste tire recycling facilities, waste tire en-
ergy recovery facilities and other approved
end user records to ensure achievement of
the purposes of this subchapter.

(b) Each Reimbursement Responsi-
ble Party shall retain all records for a mini-
mum of three ycars as required in this
subchapter, unless notified by the executive
director of a pending audit inspection that
will inciude a review of those records prior
to the end of the three-year period.

(¢) The executive director shall
submit to the Reimbursement Responsible
Party an audit report notifying the Reim-
bursement Responsible Party of the findings
of the audit not later than 90 days after the
audit inspection.

(d) Upon the Responsible Party’s
request for confidentiality as described in
Subchapter R, §330.875(b) of this title (re-
lating to Confidenuality), documents sub-
mitted by Reimbursement Responsible
Parties to the executive director or copied
by the executive director for the purposes of

this section shall be considered confidential
as described in Subchapter R, §330.875(a)
of this title.

§330.914. Overpayment from the WTRF.

(a) If the executive director con-
ducts an audit or investigation and con-
cludes that reimbursement of a claim(s) was
for an amount which was not justified, a
notice of overpayment shall be delivered to
the Reimbursement Responsible Party iden-
tifying the amcunt overpaid from the
WTRF.

(b) Upon receipt of a notice of
overpayment, the Reimbursement Responsi-
ble Party shall submit a check returning the
amount of the overpayment to the executive
director.

(c) All checks rendered to return
overpayments shall be made to "The State
of Texas-Waste Tire Recycling Fund”, and
mailed to the Chief Fiscal Officer, Texas
Natural Resource and Conservation Com-
mission, P.O. Box 13087, Capitol Station,
Austin, Texas 78711-3087 with the notation
"WTRF Waste Tire Processor, Bal-
er/Recycler No. , overpayment re-
turn."”

(d) If the overpayment has not been
returned to the commission by the 30th
calendar-day after mailing of the notice of
overpayment, excluding the date of mailing,
the executive director shall file a petition
seeking an order from the commission to
compel payment.

(e) If, upon hearing, the commis-
sion issues an order compelling return of
overpayment in any amount, the person
found responsible  for returning
overpayment shall also be required to reim-
burse the commission for all reasonable
hearng costs, including the costs of
preparation

(f) Upon notification of any com-
mission hearing or court appeal to resolve
overpayment disputes, all records reviewed
for the determina.ion of overpayment shall
be retained for a minimum of three years
and/or until the hearing decision is issued
and/or the Reimbursement Responsible
Party is compliant with all decisions or
orders.

(g) The executive director may seek
an order from the commission to compel
cooperation with an audit or investigation
when deemed necessary to achieve the pur-
poses of this subchapter.

(h) A Reimbursement Responsible
Party who violates the requisements of this
subchapter shall be subject to any action
authorized by law to secure compliance,
including the assessment of administrative
penalties or civil penalties as prescribed by
law.

§330.915. WTRF Program Audit Applica-
hility and Responsibility.

(a) Purpose. The purpose of this
section is to establish procedures regarding
the audits of records required of any person
involved in the generation, transportation,
processing, storage, disposal or recycling of
whole used or scrap tires that are classified
as municipal solid waste and regulated by
the commission to provide the most effec-
tive protection to the environment for the
protection of public health and safety.

(b)  Applicability. This subchapter
applies to any person involved in the gener-
ation, transportation, processing, storage,
disposal or recycling of whole used or scrap
tires which are classified as municipal solid
waste and regulated by the commission.

(c) Responsibility. Each individu-
al(s) or company(ies) that generates, trans-
ports, processes, stores, disposes or recycles
whole used or scrap tires, or scrap or shred-
ded tire pieces shall ensure that all WTRF
activities are in compliance with all applica-
ble sections of this subchapter and shall
maintain records which document the
WTRF activities as described in this
subchapter.

(d) Cooperation. Each individual(s)
or company(ies) shall cooperate fully with
any audit or investigation by the executive
director to venfy the management of whole
used or scrap tires or shredded tire pieces.

() Records Each individual(s) or
company(ies) shall maintain originals of all
records required by applicable subsections
of this subchapter for a minimum of three
years.

§330916 WTRF Program Audits.

(a) The executive director’s staff
shall conduct a sufficient number of audits
of required records to assure achievements
of the purposes of this subchapter. Such
audits may occur prior to or after any
claims for rexmbursement have been paid.
Such audits may include an investigation of
the records documenting the generation,
transportation, processing, storage, disposal
and recycling of whole used or scrap tires
or shredded tire pieces. Such audits may
include investigations of associated waste
tire storage facilities, waste tire recyclers,
waste tire energy recovery facilities and
other approved end user records to ensure
achievement of the purposes of this
subchapter.

(b) Each individual(s) or compa-
ny(ies) shall retain all records as required
by §330915(c) of this title (relating to
WTRF Program Audits) unless notified by
the executive director of a pending audit
that will include a review an inspection of
those records prior to the end of the three-
year period.
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(c) Upon an individual(s) or com-
pany(ies) request for confidentiality as de-
scribed in Subchapter R, §330.875(b) of
this title (relating to Confidentiality), docu-
ments submitted by that individual(s) or
company(ies) to the executive director or
copied by the executive director for the
purposes of this title shall be considered
confidential as described in Subchapter R,
§330.875(a) of this title.

(d) The executive director may seek
an order from the commission to compel
cooperation with an audit or investigation
when deemed necessary to achieve the pur-
poses of this subchapter.

(e) Upon notification of any hear-
ing or court appeal to resolve records dis-
putes, all records reviewed shall be retained
at a minimum of three years and/or until
hearing decision is issued, andfor compli-
ance with all decisions or orders is
achieved.

§330917. Penalties for Records Viola-
tions. An individual(s) or company(ies)
that violates the requirements of this
subchapter shall be subject to any action
authorized by law to secure compliance,
including the assessment of administrative
nenalties or civil penalties as prescribed by
law.

§330.920. WTRF Percentage Index Alloca-
tion Method.

(a)  Applicability.

(1) For the purposes of
§§330 920-330.930 of this title (relating to
WTRF Percentage Index Allocation
Method, WTRF Percentage Index Alloca-
tion Model Factors, Calculation of Factors
for WTRF Percentage Index Allocation
Model, Determination of the Weighting
Factois for the Percentage Index Allocation
Model, Notification of Allocation, Reallo-
cation for Rural County Collection, Defini-
tion of Rural County, Reallocation Criteria,
Calculation of Reallocaion Model. Reallo-
cation Notificaiion, and Allocation Restric-
tions) and unless otherwise indicated, the
WTRF includes the annual allocated fund
dollar amount which consists of that portion
of the WTRF that is available for reim-
bursement to the processors. It does not
include the administrative funds for pro-
gram operation for the TNRCC and the
Texas Comptroller of Public Accounts.

(2) The regulations contained in
these sections establish the percentage index
allocation system for the management of
reimbursements from the WTRF in order to
ensure the WTRF maintains a balance of
not less than $500,000.

(3) If the fund balance falls be-
low $500,000, the executive director may

suspend the requirement to reimburse for
the shredding of priority enforcement list
tires, special authorization tires and gener-
ator tires.

(4) If reimbursement requests
during any month result in the fund balance
falling below $500,000, the executive direc-
tor shall recalculate the voucher requests
and pay a percentage of each request to
reflect the funds available in excess of
$500, 000. The recalculated voucher re-
quests shall document the unreimbursed
tires as carryover to be paid when the
WTREF is not being allocated.

(5) Unpaid carryover shall be
reimbursed only when:

(A) the executive director
chooses to discontinue the WTRF allocation
process, in which case the rate of carryover
reimbursement shall be determined by the
executive director; or

(B) the processor’'s reim-
bursement request is less than the allocated
amount, in which case the processor may be
reimbursed for carryover up to the allocated
amount

(6) The executive director shall
implement the allocation process for the
WTRF when the fund balance is equal to or
less than $5.560,000. This amount 1s the
sum of the conditions contained in subsec-
tion (c) of thus section.

(7) Should the WTRF balance
exceed $5.560.000 for two consecutive
months the executive director may chose to
discontinue the WTRF allocation process
until such time as the fund balance falls
below $5,560.000 Upon remnstatement of
the allocation process, all mobile tire pro-
cessors and waste tire facilities shall use the
allocation number in effect when allocation
was discontinued until the next semi-annual
allocation occurs (on a calendar year basis).
The executive director shall notify proces-
sors, in writing, regular mail and certified
mail, return receipt requested, of allocation
discontinuation or reinstatement within ten
days of such decision.

(8) Only those multiple location,
single-ownership processing registrations
which were approved and under which sep-
arate reimbursements were requested by
January 31, 1993,shall be given a separate
allocation per facility.

(b) Responsibility.

(1) The executive director shall
develop a model to allocate the WTRF to
prevent fund depletion that takes into con-
sideration the following weighting factors:

(A) appropriate payments to
reflect the varying amounts of money avail-
able in the fund;

(B) a mobile tire processor’s
or waste tire facility’s monthly average
number of tires for which the processor has
been reimbursed historically;

(C) a mobile tire processor’s
or waste tire facility’s shredding and storage
capacity,

(D) the date the mobile tire
processor or waste tire facility was regis-
tered; and

(E) the number of waste tire
units a mobile tire processor or waste tire
facility delivered to an end user(s) for recy-
cling on a monthly basis.

(2) The WTRF allocation man-
agement system developed by the executive
director shall also consider a supplemental
adjustment for reallocation. The reallocation
model shall be employed when all regis-
tered mobile tire processors and waste tire
facilities do not fully use their monthly
allocation for reimbursement. The unused
portion of the allocation may be assigned to
another waste tire processor who can dem-
onstrate having underutilized shredding and
storage capacity available for service to ru-
ral counties 1n the state

(c) Funds reserved The percentage
index model for calculation of each proces-
sor’s allocation shall be based on the total
annual allocated fund dollar amount, con-
verted to number of tires, less the following
dollar considerations:

(1) the legislative minimum of
$500,000 required by §361.475(h) of the
Texas Health and Safety Code (relating to
Waste Tire Recycling Fund),

(2) the Prionty Enforcement
List Request for Proposal amount totalling
$3.060,000 encumbered annually for
cleanup of the illegal waste tire dumps lo-
cated 1n the siate, and

(3) the Useful Product Reim-
bursemnent  Program amount totalling
$2,000,000 set aside annually for reim-
bursement to individual(s) or company(ies)
that produce a useful product according to
the requirements contained in §§330.900-
330909 of this ttle (relating to Useful
Product Reimbursement Program, Useful
Product Reimbursement Program Registra-
tion, Request for Reimbursement, Useful
Product Reumbursement Program Restric-
tions, Public Notice of Intent to Operate,
Useful Product Reimbursement Program
Policies, Definition of a Useful Product,
Useful Product Reimbursement Schedule,
and Nonpayment of Requests for Reim-
bursement under the Useful Product Reim-
bursement Program).
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(d) Total fund reserved. The total
amount deducted from the WTRF annually
_ to account for the considerations contained
in subsecton (c) of this section is
$5.560,000. The total number of tires allo-
cated annually will be determined by
subtracting $5, 560,000 from the annual
allocated fund dollar amount then convert-
ing the resulting dollar amount to number of
tires. The annual number of tires is then
divided by 12 to determine the number of
tires available for allocation monthly.

(e) Reallocation intervals. A new
allocation amount for all registered mobile
tire processors and waste tire facilities will
be recalculated at six-month intervals based
on the calendar year.

§330.921. WTRF Percentage Index Alloca-
tion Model Factors.

(a) Based on the requirements con-
tained in §330.920 of this title (relating to
WTRF  Percentage Index Allocation
Method) the executive director shall define
the five criteria to be used to calculate the
allocation for all mobile tire processors and
waste tire facilities in the following manner.

(1) the appropriate payments to
reflect the amount of money in the fund 1s
defined as the total amount of money allo-
cated annually to the fund less the factors
stated in §330 920 of this title (relating to
WTRF Percentage Index Allocation Meth-
od);

(2) the historical shredding ca-
pacity is defined as the average number of
tires the mobile tire processor or waste tire
facility shredded monthly between the date
the processor registered (based on the date
of the mobile tire processor or waste tre
facility registration approval letter) and the
date of allocation;

(3) the storage capacity 1s de-
fined as the available approved storage ca-
pacity upon which the mobile tire processor
or waste tire facility is capable of storing
the waste tire units that are allocated to the
processor monthly;

(4) program longevity or the
date the processor was registered is defined
as the number of months the mobile tire
processor or waste tire facility has been
registered in the program based on the ini-
tial registration date through the date of
allocation; and

(5) end use is defined as the av-
erage number of waste tire units the mobile
tire processor or waste tire facility forwards
monthly to a registered and/for approved
and/or legitimate recycling, reuse or energy
recovery end-use market

(b) All informaticn submutted to de-
termine the criteria for each mobile tire
processor or waste tire facility shall be con-

tained in the Monthly Operations Report.
Failure to submit the required information
will result in non-credit for that specific
criteria in the Percentage Index Allocation
model. Information that 1s determined or
suspected to be inaccurate will result in
non-credit for that specific criteria in the
Percentage Index Allocation model, how-
ever, the executive director will attempt to
resolve any discrepancy with the processor
prior to the determination of non-credit in
the model.

(c) The calendar allocation period
will use information submitted during the
following months:

(1)  July allocation period is
based on data contained in December-May
Monthly Operations Reports (submitted by
the 15th day of the month following the
month during which the data was collected);
and

(@) January allocation period is
based on data contained in June-November
Monthly Operations Reports (submitted by
the 15th day of the month following the
month during which the data was collected).

§330.922. Culculation of Factors for WTRF
Percentage Index Allocation Model

(a) Based on the requirements con-
tawned 1n §330. 920 of this title (relating to
WTRF  Percentage Index Allocation
Method) the executive director shall de-
velop equations to calculate the individual
five criteria. The numbers resulung from
the equations will be called factors. The
factors will to be used to determine an
allocation amount unique to each registered
mobile tire processor and waste tre facility
in the following manner

(1) the appropriate payment to
reflect the amount of money in the. fund is
calculated by determining the total amount
of money allocated to the fund during the
previous 12-month period of time (June
1-May 31 for the July allocation and De-
cember 1-November 30 for the January al-
location) plus the fund balance at the
beginning of the 12-month period less the
factors stated 1n §330.920 of this title (relat-
ing to WTRF Percentage Index Allocation
Method);

(2) the historical shredding ca-
pacity is calculated by dividing the total
number of waste tire units reimbursed to
each individual processor by the processor’s
program longevity (defined in paragraph (4)
of this subsection),

(3) the available storage capac-
ity 1s calculated by subtracting from the
total storage capacity of the storage facility
(based oa the capacity stated in the registra-
tion approval letter) the number of waste
tire units stored at the storage facility at the
time of allocation. Subsequent to that calcu-

lation, adequate capacity for the proposed
six-month allocation period will be con-
firmed by comparing the remaining capacity
with the proposed allocation number. If the
processor’s registered waste tire storage fa-
cility is determined to have inadequate
available approved storage capacity for the
full six-month allocation period or inade-
quate end-use market delivery as described
in paragraph (5) of this subsection, then the
proposed allocation number for the six-
month period will be adjusted to accurately
reflect the available approved storage ca-
pacity and end-use market delivery;

(4) program longevity or the
date the processor was registered is calcu-
lated by subtracting the initial date of regis-
tration (based on the date of the mobile tire
processor or waste tire facility registration
approval letter), from the date of allocation
and dividing by 30 days, then rounding to
the nearest whole number to determine
number of months registered in the pro-
gram; and

(5) end use is calculated by
subtracting the total amount of waste tire
units stored at the registered storage facility
from the total number of waste tires units
reimbursed to each individual processor,
then dividing that resulting number by the
number of months the processor has been in
the program using the number calculated in
paragraph (4) of this subsection

(b) Upon calculating each proces-
sor's individual factors for all five criteria,
using the equations described above, the
total of all individual factors for each of the
five criteria is determined by summing all
individual processor’s factors. Each individ-
ual factor 1s then divided by the total to give
each processor a percentage factor. This
percentage factor is then multiplied by the
specific criteria weighting factor as deter-
mined by the executive director in §330.
923 of this title (relating to Determination
of the Weighting Factors for the Percentage
Index Allocation Model) to produce a
weighting factor specific for each of the
five criteria for each processor. These spe-
cific weighting factors are totalled to obtain
the weighted index for each registered pro-
cessor.

(c) The allocation for each proces-
sor is then determined by dividing the total
number of tires available monthly as calcu-
lated in §330.920(c) and (d) of this title
(relating to WTRF Percentage Index Allo-
cation Method) by 100 to determine each
processor’'s percentage of the total alloca-
tion which is essentially each processor’s
percentage of the shredding program. That
number is then multiplied by the proces-
sor’s individual weighted index as calcu-
lated in subsection (b) of this section to
produce the specific individual allocation
(in number of tires) for each processor.
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§330.923. Determination of the Weighting
Factors for the Percentage Index Allocation
Model.

(a) The weighting factors are based
on a total of 100% assuming the sum of the
percentages for each of the four criteria
equals 100% of the allocation to be distrib-
uted to the individual processors because
the processors currently registered consti-
tute 100% of the shredding program. The
criteria of appropriate payments to reflect
the varying amounts of money available in
the fund will not be considered in this stage
of the model calculation.

(b) The initial weighting factors are
as follows:

(1) historical shredding capaci-
ty-50%;

(2)  available storage capaci-
ty-10%;

(3) registration date (program
longevity)-10%; and

(4) end-use market delivery (re-
cycling)-30%.

(c) The weighting factor for shreds
forwarded to an end-use market shall be
increased each fiscal year (September
1-August 31) based on the following gradu-
ated scale:

(1) 35%-for fiscal year 1994,
(2) 50%-for fiscal year 1995;

(3) 65%-through December of
fiscal year 1996; and

(4) 70%-after January 1, 1996.

(d)  Concurrently, the weighung
factor for historical shredding capacity shall
be decreased each fiscal year (September
1-August 31), based on the following grad-
uated scale to account for the increase in the
end-use weighting factor:

(1) 45%-for fiscal year 1994,
(2) 30%-for fiscal year 1995;

(3) 15%-through December of
fiscal year 1996; and

(4)  10%-after January 1, 1996

(e) The weighting factor percent-
ages for registration date (program longev-
ity) and available storage capacity shall
remain unchanged for fiscal years 1994,
1995, and 1996.

§330.924. Notification of Allocation

(a) The executive director shall no-
tify all registered mobile tire processors and
waste tire facilities that the Texas Natural
Resource Conservation Commission intends
to allocate semi-annually prior to the actual
date of allocation. This notice of pending

allocation will be sent by the 20th day of
the month prior to the month of new alloca-
tion (December 20 for the January 1 semi-
annual allocation date and June 20 for the
July 1 semi-annual allocation date) and
shall contain the following:

(1) the data the executive direc-
tor intends to use (received from the proces-
sor’'s Monthly Operations Report) in the
model for calculation of the new allocation
numbers for all registered processors;

(2) the requirement to notify the
executive director of any errors in the data
within two days of receipt of the letter to
correct the information before the final
model is run; and

(3) the requirement to provide
missing data within two days of receipt of
the executive director’s letter if that letter
indicates the Processor’s Monthly Opera-
tions Report is incomplete.

(b) Failure to notify the executive
director of errors in the data, or failure to
provide missing data within the time frame
specified in subsection (a)(2) of this section
will result in non-credit for that specific
criteria, as indicated in §330 921(b) of this
utle (relating to WTRF Percentage Index
Allocation Model Factors), and running of
the percentage index allocation model on
schedule for final notification on the dates
indicated 1n §330921(c) of this title (relat-
ing to WTRF Percentage Index Allocation
Model Factors)

(c) The final letter notifying all reg-
istered processors of their new allocation
number will be mailed by regular mail and
by certfied mail, return receipt requested,
not later than January 1 or July 1, depend-
ing on the semi-annual allocation period.

(d) The mobie twre processor or
waste tire facility shall begin using the new
assigned allocation number immediately
upon receipt (either January 1 or July 1),
and shall continue to use the number until
notified otherwise, or until reallocation ad-
justs the previously assigned allocation
number

§330.925. Reallocation for Rural County
Collection.

(a) If a mobile tire processor or
waste tire facility does not fully use its
monthly allocation for reimbursement, the
executive director may assign the unused
portion of the allocation to another regis-
tered processor who can demonstrate having
underutilized shredding and storage capac-
ity available for service to rural counties in
this state.

(b) To determine if a processor is
eligible for reallocation, three criteria must
be confirmed:

(1) the processor must collect in
rural counties;

(2) the processor must have ade-
quate available storage capacity to store or
have an available end-use market to recycle
the reallocated tires; and

(3) the processor must be capa-
ble of shredding additional reallocated tires,
if assigned.

(c) Any waste tires assigned to a
processor during allocation but unused by
the processor in the initial month of alloca-
tion become the tires eligible for realloca-
tion. If any portion of a processor’s initial
allocation is unused and subsequently reas-
signed in the reallocation model, the proces-
sor forfeits that portion of the allocation for
the remaining allocation period.

(d) The reallocation model will
calculate and automatcally reassign all tires
unused during the first month of allocation,
however, if a catastrophic event prevents a
processor from using the entire allocated
amount during the first month of the alloca-
tion period, a processor may petition the
executive director to retain the original allo-
cated amount for the remaining allocation
period. This petiton must be made to the
executive director in writing and received
not later than 30 days after the date of
initial allocation (February 1 or August 1).
The executive director shall noufy the re-
questing processor of approval or denial of
the petition for retention of the original
allocation amount within 30 days after the
required date of receipt of the petition for
consideration of allocaton retention (not
later than February 28 or August 31)

§330 926. Definition of Rural County.

(a) For the purposes of this
subchapter, the executive director has de-
fined a rural county in Texas as a county
having a population of less than 10,000.
This is a random method of rural determina-
tion for the purposes of WTRF reallocation
only and is not intended for use in other
TNRCC programs.

(b) The executive director has de-
termined that 96 counties in the state have a
population of less than 10, 000. A listing of
the 96 designated rural counties may be
obtained upon written request to the Texas
Natural Resource and Conservation Com-
mission, P.O. Box 13087, Capitol Station,
Austin, Texas 78711-3087 with attention to
the WTRF program.

(c) Within the 96 rural counties, the
executive director has registered approxi-
mately 665 waste tire generators. Only
those waste tires collected from a registered
generator on the list are eligible for rural
county credit for reallocation. A listing of
the 665 designated rural county generators
may be obtained upon written request to the
Texas Natural Resource and Conservation
Commission, P.O. Box-13087, Capitol Sta-

19 TexReg 2874 April 19, 1994 Texas Register ¢



tion, Austin, Texas 78711-3087 with atten-
tion to the WTRF program.

§330.927. Reallocation Criteria.

(a) To be eligible for reallocation
the processor must meet the three criteria
described in §330. 925 of this title (relating
to Reallocation for Rural County Collec-
tion).

(b) To determine the rural county
collection, proof of collection, in the form
of a Waste Tire Manifest, is required to
obtain credit for rural county collection and
subsequent reallocation.

(1) Registered processors inter-
ested in participating in rural county collec-
tion for reallocation shall notify the
executive director in writing not later than
30 days after the date of initial allocation
(February 1 or August 1).

(2) The request must include in
writing and specifically state that the pro-
cessor is interested in inclusion in rural
county collection for reallocation model.

(3) The request must also con-
tain documentation listing all counties from
which the processor collects tires and all
registered generators within those counties
that receive tire collection on a regular ba-
sis. As stated previcusly, proof of collection
will consist of a manifest from the each
generator scheduled for waste tire collection
by the processor on a regular basis.

(4) Generators from whom man-
ifests were received will be contacted at
random to confirm the processor is provid-
ing waste tire collection on a regular basis.

(c) To confirm adequate available
storage capacity, an equation within the
model will determine the available storage
capacity by subtracting from the total stor-
age capacity of the storage facility (based
on the capacity stated in the registration
approval letter) the number of waste tire
units stored at the storage facility at the
time of allocation. In addition to that deter-
mination, the equation will also determine
the additional waste tire units that will be
added to the storage facility during the allo-
cation period. Subsequent to that determina-
tion, the capacity for the remaining four
months of the six-month allocation period
will be confirmed by comparing the sum of
the remaining capacity and the monthly
number of waste tire umts forwarded to an
end-use market with the proposed realloca-
tion number to determine adequacy

(d) To determine adequate shred-
ding capacity, an equation within the model
will determine whether the processor shred-
ded a number of waste tires equal to the
number allocated to the processor during
the first month of allocation. If the proces-
sor failed to shred the allocated maximum

number of tires assigned by the allocation
model during the initial month of allocation,
then the processor is automatically disquali-
fied from receiving additional tires from the
reallocation model.

§330.928. Calculation of Reallocation Mod-
el.  Upon determination of processor quali-
fication based on the criteria contained in
§330.927 of this title (relating to Realloca-
tion Criteria), the reallocation model will
consider the total number of counties from
which each processor collects waste tires.
That factor will be divided by the total
number of counties from which waste tires
were collected. The resulling percentage
factor will be multiplied by a weighting
factor for rural county collection (100%)
resulting in a weighted index for rural
county collection. The weighted index shall
be used to calculate the number of reallo-
cated tires each participating processor will
receive by dividing the number of unused
initially allocated tires (from the first month
of allocation) into the weighted index.

$330.929. Reallocation Notification.

(a) Upon receipt of all processor
vouchers from the first month of allocation
(by not later than February 15 or August
15), the number of unused waste tires shall
be determined and the model will be used to
calculate the number of tires each partici-
pating processor shall receive from realloca-
tion

(b) A letter notifying all registered
processors of their new allocation number
will be maued by regular mail and by certi-
fied maul, return receipt requested, not later
than March | or September 1, depending on
the semi-annual allocation period This let-
ter will inform the processor of the follow-
ing:

N the onginal allocation
amount assigned to the processor,

(2) the number of additional
tires received as a result of reallocation, if
applicable, or the number of tires the pro-
cessor forfeits for the remaining allocation
period as a result of unuse; and

(3) the new total allocation
number assigned to the processor

(c) The mobile tire processor or
waste tire facility shall begin using the new
assigned total allocation number immedi-
ately upon receipt (either March | or Sep-
tember 1), and shall continue to use that
number until notified otherwise.

§330.930. Allocation Restrictions. When
the TNRCC is allocating the fund, reim-
bursements from the WTRF for waste tire
shredding to less than a nine square-inch
size shall only be made in the amount spe-

cifically indicated in the executive direc-
tor’s allocation or reallocation letter, unless
an error in voucher calculations has been
identified by the TNRCC regional or central
offices, or the processor is in violation with
rules andfor the statutes governing the
WTREF program resulting in the withholding
of shredding reimbursement.

$330.931. Applicability and Responsibility
for Recyclers of Whole Used or Scrap Tires
or Scrap Tire Pieces or Shredded Tire
Pieces.

(@)  Applicability. The regulations
contained in these sections establish stan-
dards applicable to individuals or compa-
nies that either:

(1)  utilize shredded tire pieces
of less than nine square inches from regis-
tered WTRF processors as raw material for
the purpose of manufacturing useful prod-
ucts;

(2) utilize whole used or scrap
tires or scrap tire pieces and convert either
all or a portion thereof by any means in-
cluding, but not limited to mechanical,
chemical, or thermal processes in order to
obtain a useful product(s);

(3) utilize whole used or scrap
tires or scrap tire pieces as tire-derived fuel
or fuel supplement for energy recovery pur-
poses;

(4) collect or provide a collec-
uon site where whole used or scrap tires
may be deposited by the general public or
by designated and registered generators, or

(5) store baled or loose whole
used or scrap tires or scrap tire pieces for
periods longer than 30 consecutive calendar
days at transportation facilities such as ma-
rine terminals, rail yards or trucking facili-
ties.

(b) Recycling. For the purposes of
this subchapter, waste tire recycling is de-
fined as any process(es) in which all or part
of baled or loose whole used or scrap tires
or scrap tire pieces or shredded tire pieces
are utilized either alone or in conjunction
with other materials to make a product(s)
(including energy recovery) which has a
commercial market verifiable by the execu-
tive director or which has been otherwise
approved as a site specific beneficial use by
the executive director.

(c) Responsibility. Each waste tire
recycler shall ensure that their facility is
registered and operated in accordance with
the applicable sections of this subchapter.

(d) Burning. For the purposes of
this subchapter burning whole used or sciap
tires does not constitute shredding.

(¢) Shredding. For the purposes of
this subchapter shredding shall be defined
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only as the mechanical reduction of a whole
used or scrap tire to pieces that are less than
nine square inches in size.

§330.932. Waste Tire Recycling Facilitv
Registration.

(a) Individuals or companies which
utilize whole used or scrap tires, scrap tire
pieces or shredded tire pieces for the pur-
poses of recycling by any method other than
energy recovery from tire-derived fuel re-
gardless of whether or not they receive re-
imbursement from the waste tire recycling
fund, shall be subject to the specific re-
quirements of this subchapter and shall be
required to obtain a waste tire recycling
registration from the executive director.

(b) An application for a waste tire
recycling facility registration shall be made
to the executive director on a form provided
by the executive director.

(c) The executive director has the
authority to approve or disapprove an indi-
vidual or company identified by a mobile
tire processor, waste tire facility or waste
tire baling facility, as a legitimate end-use
source for their baled whole used, scrap
tires, scrap tire pieces or shredded tire
pieces.

§330.933. Requirements for Registration for
a Waste Tire Recycling Facility.

(a) Registration requirements.

(1) Any facility utilizing whole
used or scrap tires, scrap tire pieces or
shredded tire pieces for recycling purposes
shall register the site(s) with the executive
director. Registration forms shall be pro-
vided by the executive director upon re-
quest.

(2) A copy of the recycling reg-
istration shall be maintained at the desig-
nated place of business.

(3) A waste tire recycling regis-
tration shall expire 60 months from the date
of issuance unless the waste tire recycling
facility changes ownership prior to that
time. A waste tire recycling registration is
non-transferable and will expire at the time
that ownership changes. A change in the
federal tax identification number will con-
stitute a change of ownership. Prior to com-
mencing operation of the facility, the new
owner shall submit new registration applica-
tions and obtain complete written registra-
tion approval from the executive director.
Applications to renew registrations shall be
submitted at least 60 days prior to the expi-
ration date. Failure to submit an application
renewal at least 60 days prior to the expira-
tion date may result in a lapse in registra-
tion.

(4) Waste tire recycling facility
owners and/or operators shall submit a writ-

ten amendment to their application to the
commission within 15 days of a change in
registration if;

(A) any data submitted in
support of the application for registration
has changed; or

(B) the office or place of
business is relocated; or

(C) the registered name of
the facility owner or operator has changed

(5) A new waste tire recycling
facility registration application shall be sub-
mitted to the executive director within 15
days of a determination by the executive
director that operations or management
methods are no longer adequately described
by the existing registration. Following the
executive director’s determination, the old
registration number shall be canceled.

(6) Failure of an owner or oper-
ator of a waste tire recycling facility to
comply with the requirements of this
subchapter shall result in enforcement pro-
cedures in accordance with §330.939 of this
title (relaung to Penalties for Owners or
Operators of Waste Tire Recycling Facili-
ties, Waste Tire Energy Recovery Facilities,
Waste Tire Transfer Stations or Recycling
Collection Centers, and Transportation Fa-
cilities).

(7) Preparation and submission
of an application to the executive director
for a waste tire recycling facility shall be in
accordance with the following procedures:

(A) The application for reg-
istration shall be prepared and signed by the
applicant on a form to be provided by the
executive director. The application shall in-
clude information necessary for the execu-
tive director to make an evaluation of the
proposed operation to ensure that the facil-
ity is located, designed, and operated to
protect the health, welfare, and physical
property of the public, as well as the envi-
ronment. Failure to submit complete infor-
mation as required by these sections shall
result in the return of the application to the
applicant without further action by the exec-
utive director. The submission of false in-
formation shall constitute grounds for denial
of the initial or renewal application, or sus-
pension or revocation of the current waste
tire recycling facility registration. The waste
tire recycling facility registration shall be
issued upon receipt and approval of an ad-
ministratively and technically complete ap-
plication, including the posting of the
financial assurance, if required.

(B) The application for a
registration of a waste tire recycling facility

shall be submitted as one original and one
copy to the executive director with all sup-
porting data also submitted in duplicate un-
less otherwise directed by the executive
director.

(C) Data presented in sup-
port of an initial or renewal application for
a waste tire recycling facility shall consist
of:

(i) the legal name, mail-
ing address, telephone number and facsim-
ile number, if applicable, of the responsible
individual, partnership, corporation, city,
county or other governmental entity making
the application and accepting responsibility
and liability for operations;

(ii) the name, mailing ad-
dress, telephone number and facsimile num-
ber, if applicable, of the property owner of
the waste tire recycling facility;

(iii) the physical location,
including county and street address, if ap-
plicable, of the waste tire recycling facility;

(iv) the maximum amount
of whole used or scrap tires, scrap tire
pieces, or shredded tire pieces (in pounds)
which will be on site at the waste tire
recycling facility at any given time;

(v) the current status of
the waste tire recycling facility; (i.e. pro-
posed or existing);

(vi) the amount of whole
used or scrap tires, scrap tire pieces, or
shredded tire pieces necessary to provide a
30 calendar-day raw material supply for the
proposed recycling process;

(vii) the storage method
(piles on the ground, piles inside a building
or enclosure, or totally enclosed and lock-
able containers that are locked during non-
operational hours);

(vili) the existing land use
surrounding the waste tire recycling facility
(residential, industrial, rural, urban, farming
or grazing land);

(ix) a property owner af-
fidavit in a format as furnished by the exec-
utive director submitted when the applicant
is not a city, county, state agency, federal
agency, or other governmental entity and is
not the owner of record of the land de-
scribed in the application, or does not have
an option to buy the land. The statement
shall be witnessed and notarized. If the
property owner does not sign the statement,
the applicant shall provide the executive
director with documentation that the prop-
erty owner has been properly notified and
advised of his/her responsibilities and po-
tential liabilities in relation to the operation
of a waste tire recycling facility on the
owner’s land,
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(x) statement and signat-
ure of the applicant, or the authorized repre-
sentative empowered to make commitments
for the applicant on a form provided by the
executive director, stating that he is familiar
with the application and all supporting data;
and is aware of all commitments repre-
sented in the application; and that he is also
familiar with all pertinent requirements in
these regulations, local building, fire and
zoning codes, and he agrees to develop and
operate the waste tire recycling facility in
accordance with the application and its sup-
porting attachments, the sections in this
subchapter, local building, fire and zoning
codes and any special provisions which may
be imposed by the executive director or
other legal authority.

(8) If the applicant seeking reg-
wstration for a waste tire recycling facility
intends to have more than a 30 calendar-day
supply of baled or loose whole used or
scrap tires, scrap tire pieces, or shredded
tire pieces at the facility site, then the appli-
cant shall provide the following additional
information which shall be prepared and
sealed by a professional engineer registered
in Texas'

(A) a waste tire recychng fa-
cility site layout plan drawn to an accept-
able scale showing location of the storage
areas, fire lanes; access roads (internal and
external); fire control facilities, facility se-
curity and fencing, maintenance and control
buildings, sanitation facilities; location and
type of waste tire handling and processing
equipment to be used; and other fixed
equipment or operational buildings to be
located on the waste tire recycling facility;
and if all whole used or scrap tires or scrap
tire pieces or shredded tire pieces are stored
indoors or 1n totally enclosed containers,
then the site’s flood plain status shall be
indicated on the site layout plan;

(B) o any whole used or
scrap tires, scrap tie pieces, or shredded
ure pieces are stored outside and not in
totally enclosed containers, then a site
drainage plan showing drainage flow
throughout the proposed fully developed
waste ure recycling facility area, specifi-
cally showing the interaction of full storage
piles with storm water, or run-off from ar-
eas of the waste tire storage facility where
equipment is operated or stored; locations
of drainage systems and facilities; surface
types, surface slopes or contours as neces-
sary, flood plain status including extent and
elevation, if any;, and any other important
drainage features of the facility shall be
submitted If all whole used or scrap tire or
scrap tire pieces are stored inside buildings
or 1n totally enclosed and lockable contain-
ers then a site drainage plan need not be
submitted. All surface drainage controls that

are deemed necessary by the executive di-
rector to ensure facility containment and
treatment of potentially contaminated storm
water or waste water shall be designed by a
Texas-registered professional engineer;

(C) alegal description of the
waste tire recycling facility, consisting of
the legal metes and bounds, description in-
cluding the volume and page number of the
deed record, or if platted property, the book
and page number of the plat record of only
that acreage encompassed in the applica-
tion;

(D) the jurisdictional loca-
tion of the waste tire recycling facility by
county, or extraterritorial jurisdiction of a
city;

(E) the estmated amount of
whole used or scrap tires or scrap tire pieces
(in pounds) to be received daily;

(F) atopographic map which
shall be a complete United States Geologi-
cal Survey 7-1/2 minute quadrangle sheet
(scale: 1 inch = 2,000 feet) or equivalent,
and with the waste tire recycling facility
boundaries accurately plotted and showing
any roadway access; and

(G) evidence of financial re-
sponsibility in conformance with the re-
quirements contained in Subchapter R,
§§330.885-330.888 of this title (relating to
Cost Estimate for Closure; Financial Assur-
ance for Closure; Incapacity of Owners or
Operators or Financial Institutions; and
Wording of the Instruments).

(9) The registraton applicant
and/or the registered waste tire recycling
facility shall submit, upon request, copies of
any documents which the executive director
may deem necessary to properly manage the
waste tire recycling fund. Such documents
shall include, but not be limited to, pur-
chase and/or sales contracts for baled or
loose whole used or scrap tires or scrap tire
pieces or shredded tire picces. Any informa-
tion considered confidential by the regis-
trant shall be so indicated on each page and
submitted with a cover letter requesting that
it remain confidential. Such requests shall
be recognized as confidential pursuant to
Subchapter R, §330. 875 of this title (relat-
ing to Confidentiality).

(10) A mobile tire processor
shall not be located or operate at a waste
tire recycling facility

(b) Design requirements for a waste
tire recycling facility. Unless otherwise re-
quired by the executive director, the design
requirements contained herein are restricted
to those applicants seeking registration for

waste tire recycling facilities which intend
to store more than a 30 calendar-day supply
of baled or loose whole used or scrap tires
or scrap tire pieces or shredded tire pieces
on site.

(1) The waste tire recycling fa-
cility shall be designed to protect the health,
welfare and safety of workers, and the gen-
eral public, and the environment is main-
tained.

(2) The waste tire recycling fa-
cility shall be limited to a maximum of
three piles containing loose whole used or
scrap tires on the ground. The registration
application and financial assurance instru-
ments shall define the maximum number of
piles of baled whole used or scrap tires or
scrap tire pieces on the ground and/or the
number of piles of shredded tire pieces on
the ground and/or the number of baled or
loose whole used or scrap tires or scrap tire
pieces, or shredded tire pieces in totally
enclosed and lockable containers. Whole
used or scrap tire or scrap tire piece piles
and shredded tire piece piles on the ground
shall be sized according to the maximum
area and height authorized in Subchapter R,
§330.835 of this title (relating to Require-
ments for a Type VIII-R Waste Tire Storage
Facility).

(A) Tire piles consisting of
baled or loose whole used or scrap tires,
scrap tire pieces, or shredded tire pieces
shall be no greater than 15 feet in height nor
shall the pile cover an area jreater than
8,000 square feet.

(B) Baled or loose whole
used or scrap tires or scrap tire pieces or
shredded tire pieces may be stored in an
enclosed building or other type of covered
enclosure. Where applicable, local fire pre-
vention codes must be met and appropriate
precautions taken. Inside storage piles or
bins shall not exceed 12,000 cubic feet with
a 10-foot aisle space between piles or bins.

(C) Baled or loose whole
used or scrap tires or scrap tire pieces or
shredded tire pieces may be stored in trail-
ers provided the trailer is totally enclosed
and lockable and shall be capable of being
towed on public streets and highways.

(3) Outside piles consisting of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces and
entire buildings used to store baled or loose
whole used or scrap tires or scrap tire pieces
or shredded tire pieces shall not be located
within 20 feet of the property line or ease-
ments of the waste tire recycling facility.
The executive director may grant a variance
to the 20-foot property line or easement
requirement. In order for the applicant to be
granted a variance, the applicant must dem-
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onstrate to the satisfaction of the executive
director that the distance that is the subject
of the variance is adequate for fire fighting
purposes and meets the other applicable
requirements of this subchapter.

(4) Appropriate vector controls
shall be used as necessary and in accord-
ance with other applicable ordinances and
regulations.

(5) There shall be a minimum
separation of 20 feet between outside tire
piles consisting of baled or loose whole
used or scrap tires or scrap tire pieces or
shredded tire pieces. This 20-foot space
shall be designated as a fire lane and shall
be an all-weather road as determined by the
local fire authority and completely encircle
each pile. The open space between build-
ings and outside tire piles consisting of
baled or loose whole used or scrap tires or
shredded tire pieces shall be a minimum of
20 feet and kept open at all tmes and
maintained free of rubbish, equipment, tires,
or other materials.

(6) The waste tire recycling fa-
cility shall be completely enclosed with at
least a six-foot high chain-link type security
fence with no less than three strands of taut
barbed wire encircling the top of the fence
and with lockable gates of the same design
as the fence. In the event that local zoning
ordinances prohibit such a fence, the waste
tire recycling facility shall submit proof of
such ordinances to the executive director in
order 1o obtain approval of an alternative
fence design. Storage buildings or enclo-
sures not enclosed with a chain-link type
security fence shall be secured by lockable
doors. Waste tire recycling facilities shall
be kept locked during all non-operational
hours.

(7) The waste tire recycling fa-
cility shall have an adequate fire protection
system as defined by the local fire authority
marshal and shall be in conformance with
all local and state fire code requirements.
The fire marshal within whose jurisdiction
the waste tire recycling facility is located
shall review the fire protection system. A
letter from the fire marshal approving the
fire protection system and the fire prowec-
tion measures in the site layout plan and site
operating plan shall be included in the ap-
plication for waste tire recycling facility
registration.

(8) The waste tire recycling fa-
cility shall have five-pound or larger dry
chemical or other approved fire extinguish-
er(s) located throughout the entire site. Fire
extinguishers used at waste tire recycling
facilities shall be equally spaced throughout
the facility to provide quick access from
any location within the facility. The mini-
mum number of fire extinguishers for each
waste tire recycling facility shall be one per
acre.

(9) Suitable drainage structures
or features shall be provided to control the
flow of rainfall run-off to include filtering
particulate material from the run-off or
other uncontaminated surface water within
the waste tire recycling facility as neces-
sary. Should a site initially become regis-
tered without a site drainage plan but is
later determined by the executive disector to
have a drainage problem, then a site drain-
age plan sealed by a Texas-registered pro-
fessional engineer shall be submitted to the
executive director for approval within 60
calendar days of such a determination. If
such a drainage plan is not submitted within
60 calendar days of the executive director’s
determination then the registration shall be
treated in accordance with §330. 939 of this
title (relating to Penalties for Owners or
Operators of Waste Tire Recycling Facili-
ties, Waste Tire Energy Recovery Facilities,
Waste Tire Transfer Stations or Recycling
Collection Centers, and Transportation Fa-
cilities). Any facilities or procedures re-
quired to be built or implemented 1n order
to obtain approval of the site drainage plan
shall be constructed or implemented within
the timeframes required by the executive
director or the facility shall be required to
stop accepting and/or processing whole
used or scrap ures or scrap tire pieces or
shredded tire pieces until the site drainage
plan has been fully implemented and writ-
ten approval received from the executive
director to resume operations

(10) Each site shall conspicu-
ously display at each entrance a sign at least
1-1/2 feet by 2-1/2 feet in size with clear,
legible letters stating the name of the waste
tire recycling facility using the words
"waste tire recycling facility", the registra-
tion number prefixed by "Texas Natural
Resource Conservation Commission Regis-
tration Number MSW", the facility's tele-
phone number(s), and operating hours.

(11) A waste tire recycling facil-
ity located within a designated floodplain
area shall provide adequate flood protection
levees or dikes designed by a registered
professional engineer and with a top at least
one foot higher than a 100-year flood crest
at that point to prevent the discharge off-site
of any material from within the facility.

(12) The waste tire recycling fa-
cility shall be designed in accordance with
all local building codes, fire codes, or other
appropriate local codes.

(c) Waste tire recycling facility
standard operating plan. Unless otherwise
required by the executive director, the stan-
dard operating plan requirements contained
herein are restricted to those applicants
seeking registration for waste tire recycling
facilities which intend to store more than a
30 calendar-day supply of baled or loose
whole used or scrap tires or scrap tire pieces
or shredded tire pieces on site

(1) The purpose of the waste tire
recycling facility standard operating plan 1s
to allow the executive director to review
and approve the specific guidance and in-
structions for the management and opera-
tion of a waste tire recycling facility in
order to ensure comphance with the Health
and Safety Code, §361 486(b). The site op-
erating plan shall contain instructions in
sufficient detail to enable the facility opera-
tor(s) to conduct day-to-day operations in
compliance with the requirements contained
1n this subchapter.

(2) The waste tire recycling fa-
cility operating plan shall include guidance
or 1nstructions on the following'

(A) secunty, facility access
control, the hours and days during which
tire-haubing vehicles will be accepted, traf-
fic control, and safety;

(B) control of loading and
unloading of baled or loose whole used or
scrap ures or scrap tre pieces or shredded
tire pieces within designated areas so as to
minimize operational problems at the facil-
ity,

(C) fire prevention and con-
trol plans, and any special training requure-
ments for fire-fighting personnel who may
be called for assistance,

(D) vector control proce-
dures for any type of vector which may be
found at the facility,

(E) procedures for removal
of any waste material which is not a whole
used or scrap tire or scrap tire pieces or
shredded tire pieces to a legally permitted
disposal facility. These procedures must in-
clude the means to be used for removal of
any waste material illegally deposited at the
waste tire recycling facility. In all cases,
such waste shall be removed from the stor-
age area immediately and placed in suitable
collection containers or be returned to the
transporter’s vehicle and removed from the
waste tire recycling facility;

(F) a designated facility em-
ployee whose name shall be provided to the
executive director by the owner or operator
of the facility shall; inspect each load of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces
which is delivered to the facility; have the
authority and responsibulity to reject unau-
thorized or improperly manifested loads;
and shall be authorized to have unauthor-
ized materials removed by the transporter or
by on-site personnel.
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(G) a procedure whereby the
manifest required by §330.933(d) of this
title (relating to Waste Tire Recycling Facil-
ity Recordkeeping), the daily log and other
required documents shall be maintained at
the waste tire recycling facility for a period
of three years and be made available for
inspection by the executive director or au-
thorized agents or employees of local gov-
emments having jurisdiction to inspect the
recycling facility,

(H) dust and mud control
measures for access roads, fire lanes, and
storage areas within the waste tire recycling
facility, as necessary;

(I) preventive maintenance
procedures for all storage areas, tire pro-
cessing equipment, fire lanes, fire control
devices, drainage facilities, access roads,
buildings, and other structures on the facil-
ity in use during the active operating period
of the facility;

(J) incorporation of other in-
structions as necessary to ensure that the
waste tire recycling facility personnel com-
ply with all of the operational standards for
the facility; and

(K) a training program con-
ducted by the waste tire recycling facility
owner or operator for all waste tire recy-
cling facility employees that transport or
handle whole used or scrap tires, scrap tire
pieces, or shredded tire pieces which shall
address the review and proper completion
of manifest forms prior to the transportation
of whole used or scrap tires or scrap tire
pieces from a generator, or the acceptance
of baled whole or loose used or scrap tires
or scrap tire pieces or shredded tire pieces
at the waste tire recycling facility, followed
by submittal of written documentation to
the executive director, within 10 days of the
program’s completion indicating that the
training and orientation programs required
in this section have been completed.

(d) Waste tire recycling facility
recordkeeping. The recordkeeping require-
ments shall be complied with by all waste
tire recycling facility applicants regardless
of the quantity of baled or loose whole used
or scrap tires or scrap tire pieces or shred-
ded tire pieces stored at the site, or whether
the waste tire recycling facility intends to
house more or less than a 30 calendar-day
supply of such tires or tire shreds.

(1) General requirements.

(A) A legible copy of the
complete waste tire recycling facility regis-
tration application as approved by the exec-
utive director including the facility layout

plan, facility operating plan, and all other
supporting data to the application, shall be
maintained at the waste tire recycling facil-
ity site for review by all authorized person-
nel. Any deviation, as determined by the
executive director, from any part of the site
layout plan or operating plan or other sup-
porting data without prior approval from the
executive director shall be a violation of
this subchapter.

(B) The facility supervisor
shall be knowledgeable of current applica-
ble commission rules and the operational
requirements of the approved waste tire re-
cycling facility application.

(2) Daily log. Individuals or
companies that store baled or loose whole
used or scrap lires or scrap tire pieces or
shredded tire pieces subject to control under
this subchapter shall maintain a record of
each individual delivery and removal. Such
records shall be in the form of a daily log or
other similar documentation approved by
the executive director. The duly log shall
include, at a minimum:

(A) the weight of baled or
loose whole used or scrap tires or scrap tire
pieces or shredded tire pieces received at
the waste tire recycling facility identified by
load;

(B) the weight of baled or
loose whole used or scrap tires or scrap tire
pieces or shredded tire pieces, removed
from the waste tire recycling facility by
disposal, resalc, recycling, or reuse identi-
fied by load;

(C) a description of specific
events at the facility relating to routine
maintenance, on site fires, nearby fires,
theft or vandalism, spraying for vectors,
observation or evidence of vectors, or other
similar events or occurrences; and

(D) the name, signature and
date of the facility representative acknowl-
edging the truth and accuracy of the daily
log.

(3) Manifests. The waste tire re-
cycling facility operator shall retain all
manifests received from a waste tire trans-
porter or mobile tire processing facility for
whole used or scrap tires or scrap tire pieces
or shredded tire pieces delivered to or from
the waste tire recycling facility. The waste
tire recycling facility shall ensure that the
top original of the five-part manifest shall
be returned to the generator.

(e) Local ordinances. Where local
ordinances require procedures, controls and
records substantially equivalent to or more
stringent than the requirements of this

subchapter, the waste tire recycling facility
owner or operator shall use such controls
and records to satisfy the commission's re-
quirements, upon review and approval by
the executive director.

§330.934. Waste Tire Energy Recovery Fa-
cility Registration.

(a) Individuals or companies that
utilize baled or loose whole used or scrap
tires or scrap tire pieces or shredded tire
pieces for the purposes of recycling by en-
ergy recovery from tire-derived fuel shall be
subject to the specific requirements of this
subchapter and shall be required to obtain a
waste tire energy recovery registration from
the executive director.

(b) An application for a waste tire
energy recovery facility registration shall be
prepared and sealed by a Texas-registered
professional engineer and submitted to the
executive director on a form provided by
the executive director.

(c) The executive director shall not
disapprove or fail to register an individual
or company authorized by the state to use
tire-derived fuel for energy recovery pur-
poses.

(d) All applicable federal, state, and
local air, water, hazardous or industrial
waste, or municipal solid waste permits
and/or registrations for operation as a tire-
derived fuel shall be obtained prior to
submittal of an application for registration
as a waste tire energy recovery facility un-
der the WTRF program.

§330 935. Requirements for a Waste Tire
Energy Recovery Facility

(a) Registration requirements.

(1) Any facility utilizing whole
used or scrap tires, scrap tire pieces or
shredded tire pieces for energy recovery
purposes shall register each site with the
executive director on forms provided by the
executive director upon request.

(2) Individuals or companies
that apply and receive a waste tire energy
recovery registration from the executive di-
rector shall maintain a copy of the registra-
tion at the designated place of business

(3) A waste tire energy recovery
registration shall expire 60 months from the
date of issuance unless the facility is sold
prior to that date in which case the registra-
tion expires effective the time of sale. Ap-
plications to renew registrations shall be
submitted at least 60 days prior to the expi-
ration date. Failure to submit an application
renewal at least 60 days prior to the expira-
tion date may result in a lapse in registra-
tion.
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(4) Waste tire energy recovery
facility owners and/or operators shall sub-
mit a written amendment, to their applica-
tion to the commission within 15 days of a
change to their registration if:

(A) any data submitted in
support of the application for registration
has changed;

(B) the office or place of
business is relocated; or

(C) the registered name of
the facility owner or operator has changed.

(5) A new wasle tire energy re-
covery facility registration application shall
be submitted to the executive director
within 15 days of:

(A) a determination by the
executive director that operations or man-
agement methods are no longer adequately
described by the existing registration (fol-
lowing the executive director’s determina-
tion, the old registration number shall be
canceled); or

(B) a notification that owner-
ship of the registered facility has changed
(the registration number shall be canceled
upon the effective date of the ownership
transfer).

(6) Failure of an owner or oper-
ator of a waste tire energy recovery facility
to comply with the requirements of this
subchapter shall result in enforcement pro-
cedures in accordance with §330.939 of this
title (relating to Penalties for Owners or
Operators of Waste Tire Recycling Facili-
ties, Waste Tire Energy Recovery Facilities,
Waste Tire Transfer Stations or Recycling
Collection Centers, and Transportation Fa-
cilities).

(7) Preparation and submission
of an application to the executive director
for a waste tire energy recovery facility
shall be in accordance with the following
procedures

(A) The application for reg-
istration shall be prepared and sealed by an
engineer registered in the state of Texas and
co-signed by the applicant on a form to be
provided by the executive director and shall
include information necessary for the exec-
utive director to make an evaluation of the
proposed operation to ensure that the facil-
ity is located, designed, and operated to
protect the health, welfare, and physical
property of the public, as well as the envi-
ronment. Failure to submit complete infor-
mation as required by these sections shall
result in the return of the application to the

applicant without further action by the exec-
utive director. The waste tire energy recov-
ery facility registration shall be issued upon
receipt and approval of an administratively
and technically complete application includ-
ing the posting of the required financial
assurance and the determination that all re-
quired federal, state, and local permit(s)
and/or registration(s) have been obtained.

(B) The application for a
registration of a waste tire energy recovery
facility shall be submitted as one original
and one copy to the executive director with
all supporting data also submitted in dupli-
cate unless otherwise directed by the execu-
tive durector.

(C) Data presented in sup-
port of an initial or renewal application for
a waste tire energy recovery facility shall
consist of:

(i) the legal name, mail-
ing address, telephone number and facsim-
ile number, if applicable, of the responsible
individual, partnership. corporation, city,
county or other gove: nmental entity making
the application and accepting responsibility
and liability for operations;

(i) the name, mailing ad-
dress, telephone number and facsimile num-
ber, if applicable, of the property owner of
the waste tire energy recovery facility;

(iif) the physical location,
including county and street address, if ap-
plicable, of the waste tire energy recovery
facility;

(iv) the jurisdictional lo-
cation of the waste tire energy recovery
facility by county, or extraterritorial juris-
diction of a city;

(v) the maximum weight
in pounds of baled or loose whole used or
scrap tires or scrap tire pieces or shredded
tire pieces that will be on site at the waste
tire energy recovery facility at any given
time;

(vi) the weight in pounds
of whole used or scrap tires or scrap tire
pieces or shredded tire pieces necessary to
provide a 30-day supply of tire-derived fuel
for energy recovery,

(vii) the storage method
(piles on the ground, piles inside a building
or enclosure, or totally enclosed and lock-
able containers which are locked during
non-operational hours);

(viii)  a topographic map
which shall be a complete United States
Geological Survey 7-1/2 minute quadrangle
sheet (scale: 1 inch = 2,000 feet) or equiva-
lent, and with the waste tire energy recov-
ery facility boundaries accurately plotted
and showing any roadway access;

(ix) a property owner af-
fidavit in a format as furnished by the exec-
utive director submitted when the applicant
is not a city, county, state agency, federal
agency, or other governmental entity. The
statement shall be witnessed and notarized.
If the property owner does not sign the
statement, the applicant shall provide the
executive director with documentation that
the property owner has been properly noti-
fied and advised of his/her responsibilities
and potential liabilities in relation to the
operation of waste tire energy recovery fa-
cility on the owner's land;

(x) a waste tire energy re-
covery facility site layout plan drawn to an
acceptable scale showing location of the
storage areas; fire lanes; access roads (inter-
nal and external) ; fire control facilities;
facility security and fencing: maintenance
and control buildings; sanitation facilities;
type of tire-derived fuel handling and pro-
cessing equipment to be used, other fixed
equipment or operational buildings to be
located on the waste tire energy recoverv
facility, and if all whole used or scrap tires
or scrap tire pieces or shredded tire pieces
are stored indoors or in totally enclosed
containers, the site’s flood plain status shall
be noted on the site layout plan;

(xi) if any whole used or
scrap tires, scrap tire pieces or shredded tire
pieces are stored outside and not in totally
enclosed containers, then a drainage plan
showing drainage flow throughout the waste
tire energy recovery facility area shall be
submitted. The drainage plan shall specifi-
cally show the interaction of full storage
piles with storm water, run-off from areas
of the waste tire energy recovery facility
where equipment is operated or stored; lo-
cations of drainage systems and facilities;
surface types; surface slopes or contours as
necessary; flood plain status including ex-
tent and elevation, if any, and any other
important drainage feature of the facility;
and any additional surface drainage controls
that are deemed necessary by the executive
director to ensure facility containment and
treatment of potentially contaminated storm
water or waste water. The site drainage plan
shall be designed by a Texas-registered pro-
fessional engineer;

(xii) a legal description of
the waste tire energy recovery facility, con-
sisting of the legal metes and bounds, de-
scription including the volume and page
number of the deed record, or if platted
property, the book and page number of the
plat record of only that acreage encom-
passed in the application;

(xii}) a waste tire energy
recovery facility standard operating plan
containing information outlined in subsec-
tion (c) of this section; and
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(xiv) statement and sig-
nature of the applicant provided by the ap-
plicant, or the authorized representative
empowered to make commitments for the
applicant, stating that he is familiar with the
application and all supporting data; is aware
of all commitments represented in the appli-
cation; and that he is also familiar with all
pertinent requirements in these regulations,
any local building, zoning and fire codes;
that he agrees to develop and operate the
waste tire energy recovery facility in ac-
cordance with the application and its sup-
porting attachments, the sections in this
subchapter, any local or state building, zon-
ing or fire codes, and any special provisions
which may be imposed by the executive
director.

(8) The applicant seeking regis-
tration for a waste tire energy recovery fa-
cility shall submit evidence of financial
responsibility pursuant to Subchapter R,
§§330. 885-330.888 of this title (relating to
Cost Estimate for Closure; Financial Assur-
ance for Closure; Incapacity of Owners or
Operators or Financial Institutions; and
Wording of the Instruments).

(9) The applicant seeking regis-
tration as a waste tire energy recovery facil-
ity shall submit proof of authorization to
conduct waste tire energy recovery test
burns from the appropriate air quality au-
thorities. The authorization shall be submit-
ted with the initial waste tire energy
recovery facility registration. The maximum
amount of baled or loose whole used or
scrap tires, scrap tire pieces or shredded tire
pieces that a waste tire energy recovery
facility may have on site shall not exceed
the smaller of more than twenty per cent in
excess of the amount needed for the test
bum, or a 30 calendar-day supply for the
test burn. Upon successful completion of
the test burns and receipt of full air quality
approval for the utilization of tire-derived
fuel, the waste tire energy recovery facility
applicant shall submit proof of such ap-
proval and request authorization to utilize
the waste tire energy recovery storage area
to its maximum registered capacity. Baled
or loose whole used or scrap tires, scrap tre
pieces or shredded tire pieces in excess of
test burn minimum requirements shall not
be received at the waste tire energy recov-
ery facility until after appropriate air quaiity
permits have been approved for tire-derived
fuel usage and written approval from the
WTRF program is received to fully utilize
the storage area.

(10) The registration applicant
andfor the registered waste tire energy re-
covery facility shall submit, upon request,
copies of any documents which the execu-
tive director may deem necessary to prop-
erly manage the waste tire recycling fund.
Such documents shall include, but not be
limited to, purchase and/or sales contracts

for baled or loose whole used or scrap tires
or scrap tire pieces or shredded tire pieces,
waste tire energy recovery facility equip-
ment processes and test reports. Any infor-
mation considered confidential by the
applicant shall be so indicated on each page
and submitted with a cover letter requesting
that it remain confidential. Such requests
shall be recognized as confidential pursuant
to Subchapter R, §330.875 of this title (re-
lating to Confidentiality)

(b) Design requirements for a waste
tire energy recovery facihty.

(1) A waste tire energy recovery
facility shall be designed to protect that the
health, welfare and safety of workers and
the general public, and the environment is
maintained.

2 Notwithstanding the test
burn restrictions, waste tire energy recovery
facilities shall be hmited to a maximum of
three piles containing loose whole used or
scrap tires on the ground and/or an unlim-
ited number of piles of baled whole used or
scrap tires on the ground andfor an unlim-
ited number of baled or loose whole used or
scrap tires or scrap tire pieces or shredded
tire pieces in totally enclosed and lockable
trailers. Whole used or scrap tire and scrap
tire piece piles and shiedded tire piece piles
on the ground shall be sized according to
the maximum area and height authorized in
Subchapter R, §330. 835 of this title (relat-
ing to Requirements for a Type VII-R
Waste Tire Storage Facility). A waste tire
energy recovery facility utilizng and fully
permitted for tire-derived fuel and which is
fed by an automated conveyor type bulk
fuel handling system may request an indi-
vidual variance regarding the size and loca-
tion of the tre-derived fuel piles from the
executive director. Such approval shall be
considered site-specific and shall not be
unreasonably withheld. Whole ure, baled
tire and tire shred bulk fuel systems shall be
designed in accordance with good engineer-
ing practices and all applicable fire and
building codes.

(A) Tire piles consisting of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces
shall be no greater than 15 feet in height nor
shall the pile cover an area greater than 8§,
000 square feet unless a variance has been
obtained from the executive director as
stated in subsection (b)(2) of this section.

(B) Baled or loose whole
used or scrap wres or scrap tire pieces or
shredded tire pieces may be stored in an
enclosed building or other type of covered
enclosure Where applicable, local fire pre-
vention codes must be met and appropriate
precautions taken Inside storage piles or
bins shall not exceed 12,000 cubic feet with

a 10-foot aisle space between piles or bins
unless a variance has been obtained from
the executive director as stated in subsec-
tion (b)(2) of this section.

(C) Baled or loose whole
used or scrap tires or scrap tire pieces or
shredded tire pieces may be stored in trail-
ers provided the trailer is totally enclosed
and lockable and shall be capable of being
towed on public streets and highways.

(3) Outside piles consisting of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces and
entire buildings used to store baled or loose
whole used or scrap tires or scrap tire pieces
or shredded tire pieces shall not be located
within 20 feet of the property line or ease-
ments of the waste tire energy recovery
facility. The executive director may grant a
variance to the 20-foot property line or
easement requirement.

(4) Appropriate vector controls
shall be used as necessary and in accord-
ance with other applicable ordinances and
regulations

(5) There shall be a minimum
separation of 20 feet between outside tire
piles consisting of baled or loose whole
used or scrap tires or scrap twe pieces or
shredded tire pieces. This 20-foot space
shall be designated as a fire lane and shall
be an all-weather road as determined by the
local fire authority and completely encircle
each pile. The open space between build-
ings and outside tire piles consisting of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces
shall be a minimum of 20 feet and kept
open at all times and maintained free of
1ubbish, equipment, tires, or other materials.
The executive director may grant a variance
to the 20-foot minimum separation between
outside tire piles. In order for the applicant
to be granted a variance, the applicant must
demonstrate to the satisfaction of the execu-
tive director that the distance that is the
subject ot the variance s adequate for fire
fighting purposes and meets other applica-
ble requirements of this subchapter.

(6) The waste tire recycling fa-
cility shall be completely enclosed with at
least a six-foot high chain-link type security
fence with no less than three strands of taut
barbed wire encircling the top of the fence
and with lockable gates of the same design
as the fence. In the event that local zoning
ordinances prohibit such a fence, the waste
tire energy recycling facility submit proof
of such ordinances to the executive director
in order to obtain approval of an alternative
fence design. Storage buildings or enclo-
sures not enclosed with a chain-link type
security fence shall be secured by lockable
doors. Waste tire energy recovery facilities
shall be kept locked during all non-
operational hours.
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(7) The waste tire energy recov-
ery facility shall have an adequate fire pro-
tection system in accordance with
applicable fire and building codes. The fire
marshal authority within whose jurisdiction
the waste tire energy recovery facility is
located shall review the fire protection sys-
tem. A letter from the local fire marshal
approving the fire protection system and
fire protection measures in the site layout
plan and site operating plan shall be in-
cluded in the application for waste tire en-
ergy recovery facility registration.

(8) Suitable drainage structures
or features shall be provided to control the
flow of rainfall run-off to include filtering
particulate material from the run-off or
other uncontaminated surface water within
the waste tire energy recovery facility as
necessary.

(9) A waste tire energy recovery
facility located within a designated flood-
plain area shall provide adequate flood pro-
tection levees or dikes designed by a Texas-
registered professional engineer and with a
top at least one foot higher than a
100-year flood crest at that point to prevent
the discharge off-site of any material from
within the facility.

(10) The waste tire energy re-
covery facility shall be designed in accord-
ance with all local building codes, fire
codes, or other appropriate local codes.

(c) Waste tire energy recovery fa-
cility cperating plan.

(1) The purpose of the waste tire
energy recovery facility operating plan is to
allow the executive director to review and
approve specific guidance and instructions
for the management and operation of a
waste tire energy recovery facility in order
to ensure compliance with the Texas Health
and Safety Code, §361.486(b). The operat-
ing personnel shall have instructions in suf-
ficient detail to enable them to conduct day-
to-day operations in a manner consistent
with the design of facility and in compli-
ance with the requirements contained in this
subchapter.

(2) The waste tire energy recov-
ery facility operating plan shall include
guidance or instructions on the following:

(A) security, facility access
control, the hours and days during which
tire-hauling vehicles will be accepted, traf-
fic control, and safety;

(B) sequence of the devel-
opment of the facility such as utilization of
storage areas, drainage features, firewater
storage ponds, trenches, and buildings;

(C) control of loading and
unloading of baled or loose whole used or
scrap tires or scrap tire pieces or shredded

tire pieces within designated areas so as to
minimize operational problems at the facil-
ity;

(D) fire prevention and con-
trol plans, and any special training require-
ments for fire fighting personnel who may
be called for assistance;

(E) vector control proce-
dures for any type of vector which that may
be found at the facility,

(F) a designated facility em-
ployee shall:

(i) be designated by the
owner or operator to inspect each load of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces that
is delivered to the facility;

(ii) the employee shall
have the authority and responsibility to re-
ject unauthorized or improperly manifested
loads;

(iii) the name of the des-
ignated employee shall be provided to the
executive director by the owner or operator
of the facility,

(G) a procedure whereby the
transporter manifest required by subsection
(d) of this section (relating to Waste Tire
Energy Recovery Facility Recordkeeping),
the daily log. and other required documents
shall be maintained at the waste tire energy
recovery facility for a period of three years
and be made available for inspection by the
executive director;

(H) dust and mud control
measures for access roads, fire lanes, and
storage areas within the waste tire energy
recovery facility as necessary,

(I) preventive maintenance
procedures for all storage areas, tire pro-
cessing equipment, fire lanes, fire control
devices, drainage facilities, access roads,
buildings, and other structures on the facil-
ity in use during the active operating period
of the facility; and

(J) a training program shall
be conducted by the waste tire energy re-
covery facility owner or operator for all
waste tire energy recovery facility employ-
ees who transport or handle whole used or
scrap tires, scrap tire pieces, or shredded
tire pieces which shall address the review
and proper completion of manifest forms
for the acceptance of baled whole or loose
used or scrap tires or scrap tire pieces or
shredded tire pieces at the waste tire energy
recovery facility, followed by submittal of

written documentation to the executive di-
rector within 10 days of the program’s com-
pletion indicating that the training and
orientation programs required in this section
have been completed.

(d) Waste tire energy recovery fa-
cility recordkeeping.

(1) General requirements.

(A) A legible copy of the
complete waste tire energy recovery facility
registration application as approved by the
executive director including the facility lay-
out plan, facility operating plan, and all
other supporting data to the application,
shall be maintained at the waste tire energy
recovery facility site for review by all au-
thorized personnel. Any deviation as deter-
mined by the executive director, from any
part of the site layout plan or operating plan
or other supporting data without prior ap-
proval from the executive director shall be a
violation of this subchapter.

(B) A copy of the commus-
sion’s current rules applicable to the waste
tire energy recovery facility shall be on-site
at all times. The facility supervisor shall be
knowledgeable of current applicable com-
mission rules and the operational require-
ments of the approved energy recovery
facility registration application.

(2) Daily log. Individuals or
companies that store baled or loose whole
used or scrap tires, scrap tire pieces, or
shredded tire pieces subject to control under
this subchapter shall maintain a record of
each individual delivery and removal. Such
records shall be 1n the form of a daily log or
other similar documentation approved by
the executive director. The daily log shall
include, at a muumum:

(A) the number of baled
whole used or scrap tires and weight of
loose whole used or scrap tires or scrap tire
or shredded tire pieces received at the waste
tire energy recovery faculity,

(B) the number of baled
whole used or scrap tires and loose whole
used or scrap tires, scrap tire pieces, or
shredded tire pieces thereof, removed from
the waste tire -energy recovery facility by
disposal, resale, recycling, reuse or energy
recovery,

(C) a description of specific
events or occurrences at the facility relating
to routine maintenance, on-site fires, nearby
fires, theft, vandalism, spraying for vectors,
or other similar events; and
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(D) the name, signature and
date of the facility representative acknowl-
edging the truth and accuracy of the daily
log.

(3) Manifests. The waste tire en-
ergy recovery facility operator shall retain
all manifests received from a transporter of
baled or loose whole used or scrap tires or
scrap tire pieces or shredded tire pieces
delivered to the waste tire energy recovery
facility. The waste tire energy recovery fa-
cility shall ensure that the top original of the
five-part manifest shall be returned to the
generator,

(4) Maintenance of records and
reporting. The waste tire energy recovery
facility operator shall retain all records
showing the collection and disposition of
the whole used or scrap tires, scrap tire
pieces or shredded tire pieces. Such records
shall be retained for three years and made
available for review to the executive direc-
tor upon request.

(e) Local ordinances. Where local
ordinances require procedures, controls and
records substantially equivalent to or more
stringent than the requirements of this
subchapter, the waste tire energy recovery
facility owner or operator shall use such
procedures, controls and records to satisfy
the commission’s requirements, upon re-
view and approval by the executive direc-
tor.

§330.936. Registration as a Waste Tire
Transfer Station or Recycling Collection
Center.

(a) Waste tire transfer stations or
recycling collection centers shall only be
operated by government entities or regis-
tered waste tire processors, although a
waste tire transfer station may be located at
a waste tire generator site.

(b) Individuals or companies who
receive or collect whole used or scrap tires,
scrap tire pieces or shredded tire pieces
from the general public or from specifically
designated generators for shipment to a
recycler for the purposes of recycling, re-
gardless of whether or not they receive re-
imbursement from the waste tire recycling
fund, shall be required to obtain a site spe-
cific waste tire transfer station or recycling
collection center registration from the exec-
utive director.

(c) An application for a waste tire
transfer station or recycling collection cen-
ter registration shall be made in writing to
the executive director on an approved form
provided by the executive director.

§330 937. Requirements for a Waste Tire
Transfer Station or Recycling Collection
Center.

(a) Registration requirements

(1) Any site receiving whole
used or scrap tires or scrap tire pieces from
the general public or a specifically desig-
nated generator for shipment to a registered
mobile tire processor, waste tire facility,
waste tire baling facility, waste tire energy
recovery facility, or waste tire recycling
facility, shall register the site with the exec-
utive director as a waste tire transfer station
or recycling collection center. Registration
forms shall be provided by the executive
director upon request.

(2) Indwviduals or companies
who apply and receive a waste tire transfer
station or recycling collection center regis-
tration from the executive director shall
maintain a copy of the registration at the
waste tire transfer station or recycling col-
lection center

(3) A waste tire transfer station
or recycling collection center registration
shall expire 24 months from the date of
issuance unless facility ownership changes,
in which case the registration expires at the
time of sale of the facility Applications to
renew registrations shall be submutted prior
to the expuration date. Failure to submit a
renewal prior to the expiration date shall be
considered a voluntary withdrawal of the
registration by the applicant effective mid-
night of the expiration date.

(4) Waste tire transfer station or
recycling collection center owners andfor
operators shall submit a written amendment,
by letter, to their application to the commis-
sion within 15 days of a change to their
regstration 1f any data submitted in the
application for registration has changed

(5) A new waste tire transfer
station registration application shall be sub-
mitted to the executive director within 15
days of a determination by the executive
director that operations or management
methods are no longer adequately described
by the existing registration Following the
executive director’s determination, the old
registration number shall be cancelled.

(6) The commission shall sus-
pend or revoke a waste tire transfer station
or recycling collection center registration or
deny an imtial or renewal application for
registration for cause as provided in
§330.939 of this title (relating to Penalties
for Owners or Operators of Waste Tire Re-
cycling Facilites, Waste Tire Energy Re-
covery Facilities, Waste Tire Transfer
Stations or Recycling Collection Centers,
and Transportation Facilities) The commis-
sion may suspend or revoke a waste tire
transfer station or recycling collection cen-
ter registration or deny an iutial or renewal
application for registration if the waste tire
transfer station or recycling collection cen-
ter is not in compliance with local zoning,
butlding and fire codes. An opportunty for

a formal hearing on the suspension or revo-
cation may be requested by the applicant.
The request for formal hearing shall be
made within 20 days after receipt of the
notice of suspension or revocation seat by
the executive director to the last known
address of the registrant or it shall be
deemed waived. If the registration is sus-
pended or revoked, and a formal hearing
has been timely requested by the applicant,
the waste tire transfer station or recycling
collection center shall not accept additional
whole used or scrap twres regulated under
this subchapter until a final decision has
been made by the commission as result of
the hearing If the suspension or revocatton
of the waste tire transfer station or recycling
collection center registration is approved by
the commission, the owner or operator of
the facility shall remove all whole used or
scrap tires, scrap tire pieces and shredded
tire pieces at the facility within 30 calendar
days from the date of final approval of the
suspenston or revocation.

(7)  Preparation and submission
of an application to the executive director
for a waste tre transfer station or recycling
collection center shall be 1n accordance with
the following procedures.

(A) The application for reg-
istration shall be prepared and signed by the
applicant on a form to be provided by the
executive director and shall include 1nfor-
matton necessary for the executive director
to make an evaluation of the proposed oper-
ation to ensure that the facility 1s lccated,
designed, and operated to protect the health,
welfare, and physical property of the public,
as well as the environment.

(B) The application for a
registration of a waste tire transfer station or
recycling collection center shall be submit-
ted as one original and one copy to the
executtve director with all supporting data
also submitted 1n duplicate unless otherwise
directed by the executive director

(C) Data presented 1n sup-
port of an ntial or renewal application for
a waste ure transfer station or recycling
collection center shall consist of:

(1) the legal name, mail-
ing address, telephone number and facsim-
ile number, if applicable, of the responsible
individual, partnership, corporation, city,
county or other governmental entity making
the applicaion and accepting responsibility
and lability for operations;

(11)  the physical location,
including county and street address, if ap-
plicable, of the waste tire transfer station or
recycling collection center,
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(ili) the maximum num-
ber of whole used or scrap tires, scrap tire
pieces and shredded tire pieces which will
be allowed to accumulate on-site at the
waste tire transfer station or recycling col-
lection center at any given time;

(iv) the estimated number
of whole used or scrap tires, scrap tire
pieces, and shredded tire pieces to be re-
ceived daily;

(v) the current status of
the waste tire transfer station or recycling
collection center (i.e. proposed or existing);

(vi) a witnessed and nota-
rized certification by the applicant that the
waste tire transfer station or recycling col-
lection center is in accordance with all local
codes and zoning ordinances;

(vii) when the applicant is
not a city, county, state agency, federal
agency, or other governmental entity, a
property owner affidavit in a format as fur-
nished by the executive director shall be
submitted The statement shall be
witnessed and notarized. If the property
owner does not sign the statement, the ap-
plicant shall provide the executive director
with documentation that the property owner
has been properly notified and advised of
the responsibilities and potential liabilities
in relation to the operation of a waste tire
transfer station or recycling collection cen-
ter on the owner’s land;

(viii) a legible waste tire
transfer station or recycling collection cen-
ter site layout plan drawn to scale showing
location of no more than ten totally en-
closed and lockable tire storage containers
which are to be locked during non-
operational hours, any access roads, fire
control facilities, facility security and fenc-
ing and other operational buildings to be
located at the waste tire transfer station or
recycling collection center; and

(ix) an applicant’s state-
ment and signature provided by the appli-
cant, or the authorized representative
empowered to make commitments for the
applicant, stating that: the applicant is fa-
miliar with the application and all support-
ing data; is aware of all commitments
represented in the application; is familiar
with all pertinent requirements in these reg-
ulations; and agrees to develop and operate
the waste tire transfer station or recycling
collection center in accordance with the ap-
plication and its supporting attachments, the
sections in this subchapter.

(b) Design requirements for a waste
tire transfer station or recycling collection
center.

(1) A waste tire transfer station
or recycling collection center registration
shall be site specific and shall be designed
to maintain the health, welfare and safety of

the workers, the general public and the en-
vironment,

(2) A waste tire transfer station
or recycling collection center shall be lim-
ited to a8 maximum of ten totally enclosed
and lockable containers or buildings.

(3) There shall be no tires on the
ground.

(4) Appropriate vector controls
shall be used as necessary and in accord-
ance with other applicable ordinances and
regulations.

(5)  Unless operated by a gov-
ernment entity and a variance has been re-
quested and approved by the executive
director, then the waste tire transfer station
or recycling collection center shall have an
operator present at all times when the site is
open and the tire containers shall be se-
curely locked whenever the operator is not
present.

(6) The waste tire transfer sta-
tion or recycling collection center shall be
completely enclosed with at least a six-foot
high chain-link type security fence with no
less than three strands of taut barbed wire
encircling the top of the fence and with
lockable gates of the same design as the
fence. In the event that local zoning ordi-
nances prohibit such a fence, proof of such
ordinances shall be submitted to the execu-
tive director in order to obtain approval of
an alternative fence design. Storage build-
ings or enclosures not enclosed within a
chain-link type seeurity fence shall be se-
cured by lockable doors. Waste tire transfer
stations or recycling collection centers shall
be kept locked during all non-operational
hours.

(7) The waste tire transfer sta-
tion or recycling collection center shall have
an adequate fire protection system and shall
be in conformance with all local and state
fire, building and zoning code requirements.

(8) Each waste tire transfer sta-
tion or recycling collection center shall con-
spicuously display a sign with clear, legible
letters at least two inches in height stating
the name of the waste tire transfer station or
recycling collection center using the words
“waste tire transfer station” or "waste tire
recycling collection center”, the registration
number prefixed by "Texas Natural Re-
source Conservation Commission Registra-
tion Number MSW ", the facility's
normal and emergency telephone numbers,
and operating hours.

(9) No tire shall be allowed to
remain at a waste tire transfer station or
recycling collection center longer than 90
days.

(10) The Type VII-WT restric-
tions on the maximum number of tires on a
site do not apply to waste tire transfer sta-
dons or recycling collection centers.

(c) Waste tire transfer station or re-
cycling collection centers recordkeeping.

(1) General requirements.

(A) A legible copy of the
complete waste tire transfer station or recy-
cling collection center registration applica-
tion including attachments as approved by
the executive director shall be maintained at
the waste tire transfer station or recycling
collection center facility for review by all
authorized personnel.

(B) The facility owner or op-
erator shall be knowledgeable of current
applicable commission rules.

(2) Manifests. The waste tire
transfer station or recycling collection cen-
ter owner or operator shall ensure that all
manifests are properly initiated for all
whole used or scrap tires or scrap tire pieces
removed from the waste tire transfer station
or recycling collection center facility.

(3) Maintenance of records and
reporting. The waste tire transfer station or
recycling collection center owner or opera-
tor shall retain all manifests showing the
collection and disposition of the whole used
or scrap tires or scrap tire pieces. Such
original manifests shall be retained for three
years and made available for review to the
executive director upon request.

(e) Local ordinances. Where local
ordinances require controls substantially
equivalent to or more stringent than the
requirements of this subchapter, the waste
tire transfer station or recycling collection
center owner or operator shall use such
controls to satisfy the commission’s require-
ments, upon review and approval by the
executive director.

§330.938. Requirements for a Transporta-
tion Facility. Any transportation facility
storing baled or loose whole used or scrap
tires or scrap tire pieces or shredded tire
pieces for periods longer than 30 calendar-
days at transportation facilities such as ma-
rine terminals, rail yards or trucking facili-
ties, shall register the facility with the
executive director pursuant to §330.934 and
§330.935 of this title (relating to Waste Tire
Energy Recovery Facility Registration and
Requirements for a Waste Tire Energy Re-
covery Facility).

§330.939. Penalties for Owners or Opera-
tors of Waste Tire Recycling Facilities,
Waste Tire Energy Recovery Facilities,
Waste Tire Transfer Stations or Recycling
Collection Centers, and Transportation Fa-
cilities.  An owner or operator of a regis-
tered waste tire recycling facility, waste tire
energy recovery facility, waste tire transfer
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station or recycling collection center, or a
transportation facility that violates the re-
quirements of this subchapter or of
Subchapter R of this title shall be subject to
any action authorized by law to secure com-
pliance, including the assessment of admin-
istrative penalties or civil penalties as
prescribed by law.
This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on April 13, 1994.
TRD-9438046 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission
Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
239-6087

¢ ¢ ¢
Title 34. PUBLIC
FINANCE

Part 1. Comptroller of
Public Accounts

Chapter 5. Funds Management
(Fiscal Affairs)

Undesignated Head: Claims
Processing-Payroll
* 34 TAC §548

The Comptroller of Public Accounts proposes
new §5.48, concerning ceductions for contri-
butions to charitable organizations. The new
section is necessary to implement and admin-
ister the payroll deduction for state employ-
ees to make voluntary contributions o
charitable organizations.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule will be in effect there will be no
significant revenue impact on the slate or
local government.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding payroll deductions for
state employees to make voluntary contribu-
tions to charitable organizations. There will be
no fiscal implications for small businesses.
There is no significant anticipated economic
cost to persons who are required to comply
with the proposed rule.

Comments on the proposal may be submitted
to Stephanie Muller, Director, Systems Devel-
opment, P.O. Box 13528, Austin, Texas
78711.

The new section is proposed under the Texas
Civil Statutes, Article 6813h, which require
the comptroller to adopt necessary rules for
the administration of the payroll deduction for
state employees to make voluntary contribu-
tions to charitable organizations.

The new section implements Texas Civil Stat-

utes, Article 6813h.

§5.48. Deductions for Contributions to
Charitable Organizations.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Campaign material-A logo
identifying the state employee charitable
campaign, a campaign slogan, a campaign
film, a campaign donor brochure, a donor
authorization form, and other materials as
approved by the state policy committee.

(2) Campaipa year-The payroll
periods from December 1st through Novem-
ber 30th, which correspond to the paydays
on the first workday of each month from
January through December.

(3) Charitable organization-Has
the meaning assigned by Texas Civil Stat-
utes, Article 6813h.

(4) Comptroller-The comp-
troller of public accounts for the State of
Texas.

(5) Comptroller’s electronic
funds transfer system-The system autho-
rized by the Government Code, §403.016,
that the comptroller uses to initiate pay-
ments instead of issuing warrants.

(6) Deduction-The amount sub-
tracted from a state employee’s salary or
wages to make a contribution to a local
campaign manager or a statewide federation
or fund that has been assigned a payee
identification number by the comptroller.

(7) Designated representative-A
state employee volunteer or other individual
named by a local campaign manager or a
statewide federation or fund as its repre-
sentative.

(8) Direct services-Has the
meaning assigned by Texas Civil Statutes,
Article 6813h.

(9) Eligible charitable organiza-
tion-A charitable organization that is deter-
mined to be eligible to participate in the
state employee charitable campaign as pro-
vided by this section and Texas Civil Stat-
utes, Article 6813h.

(10) Eligible local charitable or-
ganization-A local charitable organization
that has been approved for local participa-
tion in the state employee charitable cam-
paign.

(11) Employer-A state agency
that employs at least one state employee.

(12) Federated community cam-
paign organization-Has the meaning as-
signed by Texas Civil Statutes, Article
6813h.

(13) Federation or fund-Has the
meaning assigned by Texas Civil Statutes,
Article 6813h.

(14) Generic campaign materi-
als-Campaign materials that have not been
modified to reflect a particular local cam-
paign area’s participants or a local em-
ployee committee.

(15) Health and human ser-
vices-Has the meaning assigned by Texas
Civil Statutes, Article 6813h.

(16) Holiday-A state or national
holiday as specified by the General Appro-
priations Act or the Government Code,
§§662.001-662.010.

(17) Include-A term of enlarge-
ment and not of limitation or exclusive enu-
meration. The use of the term does not
create a presumption that components not
expressed are excluded.

(18) Indirect services-Has the
meaning assigned by Texas Civil Statutes,
Article 6813h.

(19) Institution of higher educa-
tion-Has the meaning assigned by the Edu-
cation Code, §61.003.

(20) Local campaign area-Has
the meaning assigned by Texas Civil Stat-
utes, Article 6813h.

(21) Local campaign manag-
er-A federated community campaign orga-
nization that is selected by a local employee
committee as provided by this section and
Texas Civil Statutes, Article 6813h.

(22) Local campaign materi-
als-Campaign materials that have been
modified to reflect a particular local cam-
paign area’s participants and the local em-
ployee committee for the area if the state
policy committee has approved the modifi-
cations, and additional materials that the
state policy committee has approved be-
cause they are based on and consistent with
the campaign materials approved by the
committee.

(23) Local charitable organiza-
tion-Has the meaning assigned by Texas
Civil Statutes, Article 6813h.

(24) Local employee commit-
tee-Has the meaning assigned by Texas
Civil Statutes, Article 6813h.

(25) May not-A prohibition.
The term does not mean "might not” or its
equivalents

(26) Payee identification num-
ber-The 14digit number that the comp-
troller assigns to each direct recipient of a
payment made by the comptroller for the
State of Texas.

(27) Salary or wages-Base sal-
ary or wages, longevity pay, or hazardous
duty pay.
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(28) State advisory commit-
tee-Has the meaning -assigned by Texas
Civil Statutes, Article 6813h.

(20) State agency-Has the
meaning assigned by Texas Civil Statutes,
Article 6813h.

(30) State campaign manager-A
federated community campaign organiza-
tion that is selected by the state policy
committee to coordinate state employee
charitable campaign operations with local
campaign managers.

(31) State employee-An em-
ployee of a state agency.

(32) State employee charitable
campaign-Has the meaning assigned by
Texas Civil Statutes, Article 6813h.

(33) State policy commit-
tee-Has the meaning assigned by Texas
Civil Statutes, Article 6813h.

(34) Statewide federation or
fund-A federation or fund that has been
approved for statewide participation in the
state employee charitable campaign.

(35) Uniform statewide pay-
roll/personnel system-A system in which
uniform statewide payroll procedures are
followed.

(36) Workday-A calendar day
other than Saturday, Sunday, or a holiday.

(b) Deductions.
(1) Authorization of deductions.

(A) A state employee may
authorize not more than three monthly de-
ductions from the employee’s salary or
wages. A state employee may authorize
only one deduction to any particular state-
wide federation or fund or local campaign
manager.

(B) A state employee may
authorize a deduction only if the employee:

(i) properly completes an
authorization form; and

(ii) submits the form to a
designated representative of the statewide
federation or fund or the local campaign
manager to which the deduction will be
paid.

(C) Except as provided in
this subparagraph, a state employee may
authorize a deduction only during a state
employee charitable campaign.

(i) State law says that a
state agency, other than an institution of
higher education, is not required to permit
its state employees to authorize a deduction
until the first full payroll period after the
agency is converted to the uniform state-

wide payroll/personnel system. A state
agency covered by that law shall permit its
state employees to authorize deductions so
that they are effective not later than the first
full payroll period after conversion of the
agency. Those authorizations may be made
even if a state employee charitable cam-
paign is not occurring when the authoriza-
tions are made. )

(ii) A state employee who
begins employment with the state may au-
thorize a deduction if the employee’s em-
ployer receives the employee’s properly
completed authorization form not later than
the 30th day after the employee’s first day
of employment with the agency. A new
state emplcyee may authorize a deduction
even if a state employee charitable cam-
paign is not occurring when the employ-
ment begins or the form is provided. This
clause does not apply to a state employee
who transfers from one state agency to a
second state agency.

(D) Neither the comptroller
nor a state agency is liable or responsible
for any damages or other consequences re-
sulting from a state employee authorizing
an incorrect amount of a deduction.

(2) Minimum amount of deduc-
tions. If a state employee authorizes a de-
duction, the minimum amount of the
deduction is two dollars per month. This
minimum applies to each deduction autho-
rized by the employee. For example, if the
employee authorizes two deductions, then
the amount of each of those deductions
must be at least two dollars per month.

(3) Changes in the amount of
deductions.

(A) At any time during a
campaign year, a state employee may au-
thorize a change in the amount to be de-
ducted from the employee’s salary or wages
during that year.

(B) A state employee may
authorize a change only if the employee:

(1) properly completes an
authorization form; and

(ii) submits the form to
the employee's employer.

(C) A state employee may
not change the statewide federation or fund
or the local campaign manager that receives
deducted amounts if the change would be
provided outside the time a state employee
charitable campaign is being conducted.

(D) A state employee may
not change the eligible charitable organiza-
tions designated to receive deducted

amounts paid to a statewide federation or
fund if the change would be provided out-
side the time a state employee charitable
campaign is being conducted.

(E) A state employee may
not change the eligible local charitable or-
ganizations designated to receive deducted
amounts paid to a local campaign manager
if the change would be provided outside the
time a state employee charitable campaign
is being conducted.

(4) Sufficiency of salary or
wages to support a deduction.

(A) A state employee is
solely responsible for ensuring that the em-
ployee’s salary or wages are sufficient to
support a deduction.

(B) If a state employee’s sal-
ary or wages are sufficient to support only
part of a deduction, then no part of the
deduction may be made.

(C) I a state employee has
multiple deductions and the employee’s sal-
ary or wages are insufficient to support all
the deductions, then none of the deductions
may be made.

(D) The amount that may not
be deducted from a state employee's salary
or wages because they are insufficient to
support the deduction may not be made up
by deducting the amount from subsequent
payments of salary or wages.

(5) Timing of deductions.

(A) Except as provided in
subparagraph (B) of this paragraph, a de-
duction may be made only from the salary
or wages that are paid on the first workday
of a month.

(B) If a state employee is not
entitled to receive a payment of salary or
wages on the first workday of a month, then
the employee’s employer may designate the
payment of salary or wages during the
month from which a deduction will be
made. A deduction may be made only once
each month.

(6) Cancellation of deductions.
A state employee may cancel a deduction at
any time. A cancellation is effective only if
the employee properly completes an autho-
rization form and submits the form to the
employee’s employer.

(7) Interagency transfers of state
employees.
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(A) A deduction that started
while a state employee was employed by a
state agency may resume after the employee
transfers to a second state agency only if:

(i) the employee requests
a copy of the employee’s authorization form
from the first state agency and submits the
copy to the second state agency;

(ii) the employee properly
completes and submits an additional autho-
rization form to the second state agency;
and

(i) the second state
agency receives the copy of the employee’s
authorization form and the additional autho-
rization form not later than the 30th day
after the employee's first day of employ-
ment by the second state agency.

(B) A deduction that may re-
sume under subparagraph (A) of this para-
graph shall become effective at the second
state agency not later than with the salary
and wages paid on the first workday of the
second month following the later of:

(i) the month in which the
agency receives the copy of the authoriza-
tion form to which subparagraph (A)(i) of
this paragraph refers; or

(ii) the month in which
the agency receives the additional authori-
zation form.

(C) The statewide federation
or fund or the local campaign manager
named on the additional authorization form
submitted under subparagraph (A)(ii) of this
paragraph must be the same as that named
on the original authorization form. The ad-
ditional authorization form may not make
any changes other than those that a state
employee who has not changed employers
may make after a state employee charitable
campaign has ended.

(c) Designation of charitable orga-
nizations to receive deducted amounts.

(1) Receiving deducted amounts
through local campaign managers.

(A) A state employee’s au-
thorization of a deduction to a local cam-
paign manager may designate not more than
three eligible local charitable organizations
to receive the deducted amounts through the
manager.

(i) If a state employee’s
authorization designates only one eligible
local charitable organization, then the orga-
nization’s designated initial distribution
amount with respect to the employee is
equal to the employee’s entire deduction to
the' local campaign manager.

(i) If an authorization
designates more than one eligible local
charitable organization, then the designation

is valid only if it specifies the designated
initial distribution amount for each organi-
zation.

(B) If an eligible local chari-
table organization that a state employee des-
ignates under subparagraph (A) of this
paragraph is a federation or fund, then the
federation or fund shall distribute the de-
ducted amounts it receives to its affiliated
eligible charitable organizations according
to its policy.

(C) This subparagraph
applies if a state employee’s authorization
of a deduction to a local campaign manager
does not contsin a valid designation. The
undesignated initial distribution amounts
with respect to the employee for eligible
local charitable organizations and statewide
federations or funds shall be determined
according to this subparagraph.

(i) Only an eligible local
charitable organization that has been ap-
proved to participate in the local campaign
area may have an undesignated initial distri-
bution amount. Only a statewide federation
or fund to which state employees in the
local campaign area have authorized deduc-
tions may have an undesignated initial dis-
tribution amount.

(ii) The undesignated ini-
tial distribution amount for an eligible local
charitable organization is equal to the distri-
bution percentage for the organization mul-
tiplied by the amount of the employee’s
deduction authorization to the local cam-
paign manager. The distribution percentage
is equal to the organization's total desig-
nated initial distribution amount as deter-
mined or specified under subparagraph (A)
of this paragraph for all state employees in
the local campaign area divided by the sum
of:

(I) the total designated
initial distribution amount for all eligible
local charitable organizations in the local
campaign area as determined or specified
under subparagraph (A) of this paragraph;
and

(1) the total amount
of deductions authorized to statewide feder-
ations or funds by state employees in the
local campaign area.

(iii) The undesignated ini-
tial distribution amount for a statewide fed-
eration or fund is equal to the distribution
percentage for the federation or fund multi-
plied by the amount of the employee’s de-
duction authorization to the local campaign
manager. The distribution percentage is
equal to the total amount of deductions
authorized to the federation or fund by state

employees in the local campaign area di-
vided by the sum of:

(I) the total designated
initial distribution amount for all eligible
local charitable organizations in the local
campaign area as determined or specified
under subparagraph (A) of this paragraph;
and

(II) the total amount
of deductions authorized to statewide feder-
ations or funds by state employees in the
local campaign area.

(D) The following example
illustrates the calculation of undesignated
initial distribution amounts according to
subparagraph (C) of this paragraph.

(i) The following assump-
tions apply in this example.

(I) State employees in
the Austin local campaign area have autho-
rized $15,000 in deductions to the Austin
local campaign manager. Of that amount,
state employees have designated $10,000
for distribution to the following eligible lo-
cal charitable organizations. Organization 1
has been designated to receive $5,000. Or-
ganization 2 has been designated to receive
$3.000. And Organization 3 has been desig-
nated to receive $2,000.

() Of the $15,000 in
authorized deductions to the Austin local
campaign manager, $5.000 is undesignated.

(II) State employees
in the Austin local campaign area have au-
thorized total deductions of $10,000 to the
following statewide federations or funds.
Organizations 4 and 5 have each been au-
thorized to receive $5,000.

(ii) The calculation of
undesignated initial distribution amounts in
this subparagraph relates only to the $5,000
in undesignated deductions to the Austin
local campaign manager. This is because an
eligible local charitable organization or a
statewide federation or fund has an
undesignated initial distribution amount
only with respect to undesignated deduc-
tions.

(iii) The first step is to
determine the designated initial distribution
amount for each eligible local charitable
organization listed in clause (i)(I) of this
subparagraph. That amount for each organi-
zation is the total amount of deductions that
state employees have designated to the or-
ganization. Therefore, the designated initial
distribution amount for Organization 1 is
$5.000, Organization 2 is $3.000, and Orga-
nization 3 is $2, 000.
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(iv) The second step is to
determine the distribution percentage for
each eligible local charitable organization
listed in clause (i)(I) of this subparagraph.
The distribution percentage must be deter-
mined according to subparagraph (C)(ii) of
this paragraph. The distribution percentage
for each organization is as follows:

(I) Organization

1-25%;

(I) Organization
2-15%;

(I) Organization
3-10%.

(v) The third step is to
determine the distribution percentage for
each statewide federation or fund listed in
clause (i)(III) of this subparagraph. The dis-
tribution percentage must be determined ac-
cording to subparagraph (C)(iii) of this
paragraph. The distribution percentage for
each federation or fund is as follows.

(I) Organization
4-25%;

(II) Organization
5-25%.

(v1) The fourth step is to
determine the undesignated initial distribu-
tion amount for each eligible local charita-
ble organization listed in clause ()(I) of this
subparagraph The amount must be deter-
mined by multiplying the organization's
distribution percentage by the amount of
undesignated deductions to the Austin local
campaign manager. The amount for each
organization is as follows.

(I) Organization

1-$1,250,

() Organization
2-$750,

(I0) Organization
3-$500.

(vii) The fifth and final
step 1s to determine the undesignated initial
distribution amount for each statewide fed-
eration or fund listed 1n clause (i}(IT) of
this subparagraph. The amount must be de-
termined by multiplying the federation or
fund’s distribution percentage by the
amount of undesignated deductions to the
Austin  local campaign manager. The
amount for each organization 1s as follows:

(I) Organization
4-$1.250,

(I Organization
5-$1.250.

(E) Notwithstanding any-
thing in this paragraph, a local campaign
manager shall distribute deducted amounts
to an eligible local charitable organization
or a statewide federation or fund according
to the percentage method required by sub-
section (j) of this section. A designated or
undesignated initial distribution amount
specified or determined under this para-
graph is only the starting point for calculat-
ing the amount to be distributed.

(2) Receiving deducted amounts
through statewide federations or funds.

(A) A state employee's au-
thorization of a deduction to a statewide
federation or fund may designate not more
than three eligible charitable organizations
to receive the deducted amounts through the
federation or fund

(1) If a state employee's
authorization designates only one eligible
charitable organization, then the organiza-
tion's designated initial distribution amount
with respect to the employee is equal to the
employee's entire deduction to the state-
wide federation or fund

(u) If a state employee's
authorization designates more than one eli-
gible charitable organization, then the des-
ignation is valid only if it specifies the
designated initial distribution amount for
each organization.

(B) This subparagraph
applies if a state employee's authorization
of a deduction to a statewide federation or
fund does not contan a valid designation.
The statewide federation or fund shall deter-
mine the undesignated initial distribution
amount with respect to the employee for
each eligible charitable orgamzation affili-
ated with the federation or fund. The deter-
mmation must be accomplished according
to the federation or fund's policy

(C) Notwithstanding any-
thing 1n thus paragraph, a statewide federa-
tton or fund shall distribute deducted
amounts to an eligible charitable organiza-
tion according to the percentage method
required by subsection (k) of thus section. A
designated or undesignated initial distnbu-
tion amount specified or determined under
this paragraph is only the starting point for
calculaung the amount to be distributed.

(d) State employee chartable cam-
paign

(1) Time of the state employee

charitable campaign The state employee

charitable campaign shall be conducted an-
nually during the period after August 3lst
and before November 1st.

(2) Reimbursement of expenses
incurred by state employees while repre-
senting charitable organizations. A state
agency may not reimburse a state employee
for expenses incurred while acting as a rep-
resentative of a charitable organization.

(3) Participation by state em-
ployees. Participation by a state employee
in the state employee charitable campaign is
voluntary.

(e) Effective dates of authorization
forms.

(1) Effective date of authoriza-
tion forms provided during a state employee
charitable campaign. A state employee's au-
thorization form that is provided during a
state employee charitable campaign is effec-
tive for the following campaign year if the
employee’s employer receives the form not
later than November 15th before the start of
that year The deductions may not start
before the beginning of that year.

(2) Effecuve date of authoriza-
tion forms provided immediately after a
state agency is converted to the uniform
statewide payroll/personnel system. State
law says that a state agency, other than an
wstitution of higher education, 1s not re-
quired to permut its state employees to au-
thorize a deduction until the first full
payroll period after the agency is converted
to the uniform statewide payroll/personnel
system A state agency covered by that law
shall permit its employees to authorize de-
ductions so that they are effective not later
than the first full payroll period after con-
version of the agency. To be effective by
that date, a properly completed authoriza-
tion form must be received by the agency
not later than the tenth workday before the
first day of the agency's first full monthly
payroll period after conversion.

(3) Effecuve date of authoriza-
tion forms provided by new state employ-
ees.

(A) Paragraph (1) of this
subsection applies to a new state employ-
ee’s authorization form if it.

(1) is received by the em-
ployee's employer during a state employee
charitable campaign; and

(if) authorizes a deduction
to begin during the campaign year follow-
ing the campaign year in which the form is
received.

(B) Ths subparagr;ph
applies to a new state employee’s authoriza-
tion form only if the form authorizes a
deduction to begin during the same cam-
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paign year as the campaign year in which
the employee's employer receives the form.
The employer may decide when the deduc-
tion will take effect. subject to the follow-
ing limitations.

(i) Except as provided in
clause (ii) of this subparagraph, the deduc-
tion must begin not later than with the
employee’s salary or wages that are paid on
the first workday of the second month fol-
lowing the month in which the employer
receives the form.

(ii) If the employer re-
ceives the form during October or Novem-
ber, then the employer may decide whether
and when to give effect to the form.

(4) Effective date of authoriza-
tion forms that request changes in deduc-
tions.

(A) This paragraph applies
only to a state employee’s authorization
form that requests a change to a deduction.

(B) The employer of the em-
ployee may decide when the change will
take effect, subject to the following limita-
tions.

(i) Except as provided in
clause (ii) of this subparagraph, the change
must take effect not later than with the
employee’s salary or wages that are paid on
the first workday of the second month fol-
lowing the month in which the employer
receives the form.

(ii) If the employer re-
ceives the form during October or Novem-
ber of i campaign year and the form
requests a change in a deduction for the
year, then the employer may decide whether
and when to give effect to the form

(C) The following example
illustrates the requirements of this para-
graph. Assume that a state agency receives
an authorization form on July 2, 1994, and
that the form requests a decrease in the
amount of a deduction. The agency may
make the decrease effective with the deduc-
tion that occurs on the August 1, 1994,
salary payment. If the agency does not, then
the agency must make the decrease effec-
tive with the deduction that occurs on the
September 1, 1994, salary payment.

(5) Effective date of authoriza-
tion forms that request cancellations of de-
ductions.

(A) This paragraph applies
only to a state employee's authorization
form that requests the cancellation of a de-
duction.

(B) The employer of the em-
ployee may decide when the cancellation
will take effect. However, the cancellation
must take effect not later than with the
employee’s salary or wages that are paid on
the first workday of the second month fol-
lowing the month in which the employer
receives the form.

(C) The following example
illustrates the requirements of this para-
graph. Assume that a state agency recgives
an authorization form on July 2, 1994, and
that the form requests the cancellation of a
deduction. The agency may make the can-
cellation effective with the August 1, 1994,
salary payment. If the agency does not, then
the agency must make the cancellation ef-
fective with the September 1, 1994, salary
payment.

() Requirements for the content
and format of authorization forms.

(1) Prohibition against distribut-
ing or providing authorization forms. A lo-
cal campaign manager or a statewide
federation or fund may distribute or provide
an authorization form to a state employee
only if both the comptroller and the state
policy committee have approved the form.

(2) Requirement to produce au-
thorization forms. A local campaign man-
ager or a statewide federation or fund must
produce an authorization form that complies
with the comptroller’s requirements and this
section.

(3) Restrictions on approval of
authorization forms. Neither the comptroller
nor the state policy committee may approve
the authorization form of a local campaign
manager or a statewide federation or fund
unless the form:

(A) is at least 8 1/2 inches
wide and 11 inches long;

(B) states that statewide fed-
erations or funds and local campaign man-
agers are required to use the percentage
method to distribute a state employee’s de-
ducted amounts to eligible charitable orga-
nizations designated by the employee
instead of matching deducted amounts re-
ceived to actual designations;

(C) accurately describes the
percentage method; and

(D) complies with the comp-
troller’s requirements for format and sub-
stance

(g) Procedure for federations or
funds to apply for statewide participation.

(1) Request for statewide partic-
ipation. A federation or fund may not be a
statewide federation or fund unless the fed-

eration or fund applies to the state policy
committee for that status in accordance with
this section, Texas Civil Statutes, Article
6813h, and the committee’s procedures.

(2) Requirements for the appli-
cation. The application of a federation or
fund to be a statewide federation or fund
must include:

(A) a letter from the presid-
ing officer of the federation or fund’s board
of directors certifying compliance by the
federation or fund and its affiliated agencies
with the eligibility requirements of Texas
Civil Statutes, Article 6813h;

(B) a copy of a letter from
cach affiliate of the federation or fund certi-
fying that the federation or fund serves as
the affiliate’s representative and fiscal agent
in the state employee charitable campaign;

(C) acopy of the conflict of
interest policy approved by the federation or
fund’s board of directors, which prohibits
its board members, executive director, and
staff from engaging in business transactions
in which they have material conflicting in-
terests;

(D) if the executive director
of the federation or fund receives material
compensation for services rendered to any
organization other than the federation or
fund, a full disclosure of:

(i) the name of the orga-
nization;

(ii) the nature and amount
of the compensation; and

(iii) the relationship of
the organization to the federation or fund,

(E) a copy of the federation
or fund’s current operating budget, signed
by the presiding officer of the federation or
fund’s board of directors; and

(F) an acknowledgment that
the federation or fund is responsible for
filing any appeals from its affiliated agen-
cies that have not secured approval for
statewide or local participation in the state
employee charitable campaign.

(3) Notification of the comp-
troller. Upon approval of a federation or
fund for statewide participation in the state
employee charitable campaign, the state
policy committee shall submit to the comp-
troller:

(A) the complete name of the
federation or fund;
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(B) the mailing address of
the federation or fund;

(C) the full name, title, tele-
phone number, and mailing address of the
federation or fund’s primary contact;

(D) the payee identification
number of the federation or fund, when
available; and

(E) the other information
deemed necessary by the comptroller.

(4) Payee identification num-
bers. A federation or fund that has been
approved for statewide participation and
that does not have a payee identification
number shall submit a request for one to the
comptroller.

(5) Electronic funds transfers. A
federation or fund that has been approved
for statewide participation in the state em-
ployee charitable campaign shall submit a
request to be paid through electronic funds
transfers under rules adopted by the comp-
troller.

(6) Beginning of deductions.
The first payment of deducted amounts to a
statewide federation or fund shall occur the
first month of the first campaign year that
begins after the federation or fund is ap-
proved for statewide participation in the
state employee charitable campaign.

(h) Procedure for charitable organi-
zations to apply for local participation.

(1) Request for local participa-
tion.

(A) A charitable organization
may not be an eligible local charitable orga-
nization unless it applies to the appropriate
local employee committee for that status in
accordance with this section, Texas Civil
Statutes, Article 6813h, and the commit-
tee’s procedures.

(B) A federation or fund that
wants to be an eligible local charitable orga-
nization may apply on behalf of its affili-
ated agencies.

(2) Requirements for applica-
tions from federations or funds. If a charita-
ble organization applying to be an eligible
local charitable organization is a federation
or fund, then the organization must provide
to the appropriate local employee commit-
tee:

(A) a letter from the presid-
ing officer of the federation or fund’s board
of directors certifying compliance by the
federation or fund and its affiliated agencies
with the eligibility requirements of Texas
Civil Statutes, Article 6813h;

(B) a copy of a letter from
each affiliate of the federation or fund certi-
fying that the federation or fund serves as
the affiliate’s representative and fiscal agent
in the state employee charitable campaign;

(C) a copy of the conflict of
interest policy approved by the federation or
fund’s board of directors, which prohibits
its board members, executive director, and
staff from engaging in business transactions
in which they have material conflicting in-
terests;

(D) if the executive director
of the federation or fund receives material
compensation for services rendered to any
organization other than the federation or
fund, a full disclosure of:

(i) the name of the orga-
nization;

(ii) the nature and amount
of the compensation; and

(iii) the relationship of
the organization to the federation or fund;

(E) a copy of the federation
or fund’s current operating budget, signed
by the presiding officer of the federation or
fund's board of directors; and

(F) an acknowledgment that
the federation or fund is responsible for
filing any appeals from its affiliated agen-
cies that have not sccured approval for
statewide or local participation in the state
employee charitable campaign.

(3) Beginning of deductions.
The first deduction to pay an eligible local
charitable organization shall occur the first
month of the first campaign year that begins
after the charitable organization is approved
for local participation in the state employee
charitable campaign.

(i) Payments of deductions.

(1) Prohibited payments to eligi-
ble local charitable organizations.

(A) Neither the comptroller
nor an institution of higher education may
pay deducted amounts directly to an eligible
local charitable organization.

(B) Except as otherwise pro-
vided in this subparagraph, deducted
amounts shall be paid directly to the appro-
priate local campaign manager. If the eligi-
ble local charitable organization involved is
an affiliate of a statewide federation or
fund, then the deducted amounts shall be
paid directly to the federation or fund.

(2) Payments by the comptroller
through electronic funds transfers. If feasi-
ble, the comptroller shall pay deducted
amounts to a local campaign manager or a
statewide federation or fund by electronic
funds transfer.

(3) Payments through warrants
issued by the comptroller.

(A) This paragraph applies
only if it is infeasible for the comptroller to
pay deducted amounts by electronic funds
transfer.

(B) The comptroller shall
pay deducted amounts by warrant and make
the warrant available for pick up by the
state agency whose employees’ deductions
are being paid by the warrant.

(C) A state agency shall mail
or hand deliver a warrant picked up under
subparagraph (B) of this paragraph to the
payee of the warrant.

(D) Except as provided in
subparagraph (E) of this paragraph, the
deadline for mailing or hand delivering a
warrant is the tenth workday of the month
following the month when the salary or
wages from which the deductions are made
were earned.

(E) This subparagraph
applies only to a deduction that occurs after
the tenth workday of the month following
the month when the salary or wages from
which the deduction is made were earned.
The deadline for a state agency to mail or
hand deliver a warrant to pay the deduction
is the second workday after the agency re-
ceives the warrant.

(4) Payments by institutions of
higher education.

(A) This paragraph applies to
deducted amounts from the salary or wages
of a state employee of an institution of
higher education only if the comptroller
does not pay those amounts directly to a
local campaign manager or a statewide fed-
eration or fund.

(B) If feasible, an institution
of higher education shall pay deducted
amounts to a local campaign manager or a
statewide federation or fund by electronic
funds transfer

(C) If it is infeasible for an
institution of higher education to pay de-
ducted amounts by electronic funds transfer,
then the institution shall make the payment
by check.
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(D) This subparagraph
applies only if an institution of higher edu-
cation pays deducted amounts by check.

(i) This clause applies
only to deductions from salary or wages
that are paid on the first workday of a
month. An institution of higher education
shall mail or hand deliver its check to the
payee of the check not later than the 10th
workday of the month.

(ii) This clause applies
only to deductions from salary or wages
that are paid on a day other than the first
workday of a month. An institution of
higher education shall mail or hand deliver
its check to the payee of the check not later
than the 10th workday of the month follow-
ing the month in which the salary or wages
were eamned.

() Distributions of deductions by
local campaign managers.

(1) Requirement to use the per-
centage method. A local campaign manager
shall use the percentage method to distrib-
ute deducted amounts to eligible local chari-
table organizations and statewide federa-
tions or funds.

(2) Description of the percent-
age method.

(A) Immediately after the
end of a state employee charitable cam-
paign, a local campaign manager shall cal-
culate the contribution percentage for:

(i) each eligible local
charitable organization that has been ap-
proved to participate in the local campaign
area under the manager’s responsibility; and

(ii) each statewide federa-
tion or fund to which state employees in the
local campaign area have authorized deduc-
tions.

(B) The contribution percent-
age for an eligible local charitable organiza-
tion is the ratio of:

(i) the sum of:

(I) the organization's
designated initial distribution amount with
respect to all state employees in the local
campaign area as determined under subsec-
tion (c)(1)(A) of this section; and

(II) the organization's
undesignated initial distribution amount
with respect to all state employees in the
local campaign area as determined under
subsection (c)(1)(C)(ii) of this section; to

(ii) the total amount of
deductions authorized to the local campaign

manager on authorization forms completed
during the campaign.

(C) The contribution percent-
age for a statewide federation or fund is the
ratio of:

(i) the federation or
fund’s undesignated initial distribution
amount with respect to all state employees
in the local campaign area as determined
under subsection (c)(1)(C)(iii) of this sec-
tion; to

(i) the total amount of
deductions authorized to the local campaign
manager on authorization forms completed
during the campaign.

(D) The contribution per-
centage for an eligible local charitable orga-
nization or a statewide federation or fund
may not be recalculated before the conclu-
sion of the next state employee charitable

campaign.

(E) The amount of deduc-
tions that a local campaign manager distrib-
utes to an eligible local charitable organiza-
tion or a statewide federation or fund is
equal to the product of:

(i) the contribution per-
centage of the organization or federation or
fund; and

(ii) the total amount of
deductions the manager is distributing.

(3) Example of the percentage
method. This paragraph illustrates the per-
centage method described in paragraph (2)
of this subsection.

(A) The following assump-
tions apply in this example.

(i) Organization 1, an eli-
gible local charitable organization, has a
designated initial distribution amount of
$5,000 and an undesignated initial distribu-
tion amount of $1,250.

(ii) Organization 2, an eli-
gible local charitable organization, has a
designated initial distribution amount of
$3,000 and an undesignated initial distribu-
tion amount of $750.

(iii) Organization 3, an el-
igible local charitable organization, has a
designated initial distribution amount of
$2,000 and an undesignated initial distribu-
tion amount of $500.

(iv) Organization 4, a
statewide federation or fund, has an
undzesu(')mawd initial distribution amount of
$1,250.

(v) Organization 5, a
statewide federation or fund, has an

undesignated initial distribution amount of
$1,250.

(vi) The total amount of
deductions authorized to the local campaign
manager is $15,000.

(vii) The local campaign
manager has actually received $10,000 in
deducted amounts.

(B) The first step is to calcu-
late the contribution percentage for each
organization according to paragraph (2)(B)-
(C) of this subsection. The contribution per-
centage for each organization is as follows:

(i) Organization

1-41.67%;

(ii) Organization 2-25%;

(iii) Organization
3-16.67%;

(iv) Organization
4-8.33%;

(v) Organization
5-8.33%.

(C) The second and final
step is to calculate the amount that the local
campaign manager distributes to each orga-
nization according to paragraph (2)(E) of
this subsection. The amount for each orga-
nization is as follows:

(i) Organization

1-$4,167.

(ii) Organization
2-$2,500,

(iii) Organization
3-$1,667;

(iv) Organization 4-$833;
(v) Organization 5-$833.

(4) Prohibition of distributions
until payment reports reconciled. A local
campaign manager may not make a distri-
bution before the manager reconciles the
payment reports received from the comp-
troller or an institution of higher education
with the payments received by electronic
funds transfer or by warrant or check.

(5) Frequency of distributions.
A local campaign manager shall make dis-
tributions quarterly or more frequently than
quarterly.

(k) Distributions of deductions by
statewide federations or funds.

(1) Requirement to use the per-
centage method. A statewide federation or
fund shall use the percentage method to
distribute deducted amounts to eligible
charitable organizations.

(2) Description of the percent-
age method.
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(A) Immediately after the
end of a state employee charitable cam-
paign, a statewide federation or fund shall
calculate the contribution percentage for
each eligible charitable organization that is
an affiliate of the federation or fund.

(B) The contribution percent-
age for an eligible charitable organization is
the ratio of:

(i) the sum of:

(I) the organization's
designated initial distribution amount with
respect to all state employees who have
authorized deductions to the statewide fed-
eration or fund as determined under subsec-
tion (c)(2)(A) of this section; and

(II) the organization’s
undesignated initial distribution amount
with respect to all state employees who
have authorized deductions to the statewide
federation or fund as determined under sub-
section (c)(2)(B) of this section; to

(ii) the total amount of
deductions authorized to the statewide fed-
eration or fund on authorization forms com-
pleted during the campaign.

(C) The contribution percent-
age for an eligible charitable organization
may not be recalculated before the conclu-
sion of the next state employee charitable
campaign.

(D) The amount of deduc-
tions that a statewide federation or fund
distributes to an eligible charitable organi-
zation is equal to the product of:

(i) the contribution per-
centage of the organization; and

(i) the total amount of
deductions the federation or fund is distrib-
uting.

(3) Example of the percentage
method. This paragraph illustrates the per-
centage method described in paragraph (2)
of this subsection.

(A) The following assump-
tions apply in this example.

(i) Eligible charitable or-
ganization 1 has a designated initial distri-
bution amount of $5000 and an
undesignated initial distribution amount of
$1,250.

(ii) Eligible charitable or-
ganization 2 has a designated initial distri-
bution amount of $3,000 and an
undesignated initial distribution amount of
$750.

(iii) Eligible  charitable
organization 3 has a designated initial distri-
bution amount of $2,000 and an
undesignated initial distribution amount of
$500.

(iv) The total amount of
deductions authorized to the statewide fed-
eration or fund is $12,500.

(v) The statewide federa-
tion or fund has actually received $10,000
in deducted amounts.

(B) The first step is to calcu-
late the contribution percentage for each
eligible charitable organization according to
paragraph (2)(B) of this subsection. The
contribution percentage for each organiza-
tion is as follows:

(i) Organization 1-50%;
(ii) Organization 2-30%;
(iii) Organization 3-20%.

(C) The second and final
step is to calculate the amount that the
statewide federation or fund distributes to
each organization according to paragraph
(2)(D) of this subsection. The amount for
each organization is as follows:

(i) Organization

1-$5,000;

(i) Organization
2-$3,000;

(iii) Organization
3-$2,000.

(4) Prohibition of distributions
until payment reports reconciled. A state-
wide federation or fund may not make a
distribution before the federation or fund
reconciles the payment reports received
from the comptroller or an institution of
higher education with the payments re-
ceived by electronic funds transfer or by
warrant or check.

(5) Frequency of distributions.
A statewide federation or fund shall make
distributions quarterly or more frequently
than quarterly.

() Charging administrative fees to
cover costs incurred to make deductions.
The comptroller intends to adopt at a later
date provisions about charging administra-
tive fees to cover costs incurred by the
comptroller and employers in the imple-
mentation and administration of Texas Civil
Statutes, Article 6813h.

(m) Refunding excessive payments
of deductions

(1) Authorization of refunds. If
the amount of deductions paid to a local
campaign manager or a statewide federation
or fund exceeds the amount that should

have been paid, then the excess may be
refunded to the state agency on whose be-
half the payment was made.

(2) Methods for accomplishing
refunds. If a refund is authorized by para-
graph (1) of this subsection, then the refund
shall be accomplished by:

(A) the state agency on
whose behalf the payment was made
subtracting the amount of the refund from a
subsequent payment of deductions to the
local campaign manager or statewide feder-
ation or fund; or

(B) the local campaign man-
ager or the statewide federation or fund
issuing a check in the amount of the refund
to the state agency on whose behalf the
payment was made, if authorized by para-
graph (3) of this subsection.

(3) Paying refunds by check. A
local campaign manager or a statewide fed-
eration or fund may issue a refund check
only if the payee of the check first submits
a written request for the refund to be made
by check.

(4) Deadline for paying refunds
by check. This paragraph applies only if a
local campaign manager or a statewide fed-
eration or fund is authorized by paragraph
(3) of this subsection to make a refund by
check. The local campaign manager or the
statewide federation or fund shall ensure
that the refund check is received by the
payee not later than the 30th day after the
date on which the written requast for the
refund to be made by check is received.

{n) Responsibilities of the state pol-
icy committee.

(1) Statutory  responsibilities.
The state policy committee shall fulfill its
statutory responsibilities as set forth in
Texas Civil Statutes, Article 6813h.

(2) Additional responsibilities.
In addition to its statutory responsibilities,
the state policy committee:

(A) shall establish an annual
application, eligibility determination, and
appeals period for statewide or local partici-
pation in the state employee charitable cam-
paign;

(B) shall determine the eligi-
bility of a federation or fund and its affili-
ated agencies for statewide participation in
the state employee charitable campaign;

(C) shall review and resolve
the appeals of entities not accepted for
statewide or local participation in the state
employee charitable campaign under proce-
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dures that comply with paragraph (3) of this
subsection;

(D) shall disqualify a federa-
aon or fund from statewide participation in
the state employee charitable campaign if
the committee determines that the federa-
tion or fund intentionally filed an applica-
tion that contains false or misleading
information;

(E) shall establish penalties
for non-compliance with this section by a
statewide federation or fund, an eligible lo-
cal charitable organization, the state cam-
paign manager, or a local campaign
manager,

(F) shall establisn procedures
for the selection and oversight of the state
campaign manager and local campaign
managers;

(G) shall select a federated
community campaign organization to act as
the state campaign manager in accordance
with the criteria contained in paragraph (4)
of this subsection;

(H) shall contract with the
federated community campaign organiza-
tion selected as the state campaign manager;

(I) may establish policies and
procedures for the operation and administra-
tion of the state employee charitable cam-
paign, including policies and procedures
about the hearing of any grievance concern-
ing the operation and administration of the
campaign;

(J) shall consult with the
state campaign manager and the state advi-
sory committee before approving the cam-
paign plan, budget, and materials;

(K) may not approve cam-
paign materials if:

(i) they do not state that
statewide federations or funds may or may
not provide services in all local campaign
areas;

(i) they list a charitable
organization as both a statewide federation
or fund and an eligible local charitable or-
ganization;

(iii) they list a charitable
organization as an affiliate of two or more
statewide federations or funds unless the
organization serves separate and distinct
populations as part of each statewide feder-
ation or fund;

(iv) they list similarly

named eligible local charitable organiza-
tions in the same local campaign area unless
the appropriate local employee committee
has determined that each organization deliv-
ers services in different geographical areas
within the local campaign area;

(v) they list a charitable
organization as an affiliate of more than one
federation or fund certified as an eligible
local charitable organization unless the ap-
propriate local employee committee has de-
termined that the charitable organization
delivers services to separate and distinct
populations in the local campaign area as
part of its membership in the federations or
funds;

(vi) they do not state that
a local campaign manager or a statewide
federation or fund may distribute quarterly a
state employee’s deductions;

(vii) they do not state that
a local campaign manager or a statewide
federation or fund is required to distribute a
state employee’s deductions based on the
percentage method instead of matching de-
ducted amounts received by the local cam-
paign manager or statewide federation or
fund to the employee’s designations; or

(viii) they do not accu-
rately describe the percentage method,;

(L) shall review and approve
or disapprove the generic materials used by
the state campaign manager and local cam-
paign managers;

(M) shall ensure that local
campaign areas do not overlap;

(N) shall ensure that only
one local campaign manager is responsible
for solicitation of all state employees in the
local campaign area for which the manager
has responsibility,

(O) shall submit to the
comptroller the name and boundaries of
each local campaign area not later than the
30th day after the end of the annual applica-
tion period; .

(P) shail compile and submit
to the comptroiler not later than the 30th
day after the end of the annual application
period a list of the local campaign managers
and the name, address, and telephone num-
ber of each manager’s primary contact;

(Q) shall noufy the comp-
troller immediately after a change occurs to
the name or mailing address of a statewide
federation or fund or local campaign man-

ager;

(R) shall notify the comp-
troller immediately after a change occurs to
the name, title, telephone number, or mail-
ing address of the primary contact of a local
campaign manager or a statewide federation
or fund; and

(S) shall represent all state-
wide federations or funds and local cam-
paign managers for the purposes of:

(i) communicating with
the comptroller, including receiving and re-
sponding to correspondence from the comp-
troller; and

(i) disseminating infor-
mation, including information about the re-
quirements of this section, to
representatives of federations or funds, local
employee committees, and local campaign
managers.

(3) Appeals procedures. The
procedures that the state policy committee
adopts to review and resolve the appeal of
an entity that was not accepted for statewide
or local participation in the state employee
charitable campaign must;

(A) prohibit the consider-
ation of information that the committee has
considered previously;

(B) provide sufficient time
for a federation or fund to reapply for par-
ticipation in that campaign; and

(C) permit a federation or
fund that was not accepted for statewide
participation to apply for participation in a
local campaign area during the campaign.

(4) Criteria for selection of a
state campaign manager. The state policy
committee shall consider the following cri-
teria when evaluating the application of a
federated community campaign organiza-
tion to act as the state campaign manager:

(A) the number and diversity
of voluntary health and human services
agencies or affiliates that rely on the organi-
zation for financial support;

(B) the capability of the or-
ganization to conduct employee campaigns,
as demonstrated by records of the amount
of funds raised during the organization’s
last completed annual public solicitation of
funds;

(C) the percent of solicited
funds received by the organization during
its last completed annual public solicitation
of funds that were distributed to voluntary
health and human services ageficies;
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(D) the geographic area ser-
viced by the organization; and

(B) the organization's capa-
bility and expertise to provide effective
campaign counsel and management as dem-
onstrated by staff and equipment resources
and examples of past campaign manage-
ment.

(5) Comptroller’s reliance on
decisions made by the state policy commit-
tee. The comptrolier is entitled to rely on
the state policy committee’s:

(A) determination about the
eligibility of a federation or fund and its
affiliated agencies for statewide participa-
tion in the state employee charitable cam-
paign;

(B) disqualification of a fed-
eration or fund from statewide participation
in the state employee charitable campaign;
and

(C) other decision unless the
committee has no legal authority over the
subject covered by the decision.

(o) Responsibilities of the state ad-
visory committee. The state advisory com-
mittee  shall fulfill its statutory
responsibilities as set forth in Texas Civil
Statutes, Article 6813h.

(p) Responsibilities of local em-
ployee committees.

(1) Statutory responsibilities. A
local employee committee shall fulfill its
statutory responsibilities as set forth in
Texas Civil Statutes, Article 63813h.

(2) Additional responsibilities.
In addition to its statutory responsibilities, a
local employee committee:

(A) shall determine the eligi-
bility of a local charitable organization for
local participation in the state employee
charitable campaign;

(B) may call upon and use
outside expertise and resources available to
the committee to assess the eligibility of a
local charitable organization;

(C) shall disqualify a local
charitable organization from local participa-
tion in the state employee charitable cam-
paign if the committee determines that the
organization intentionally filed an applica-
tion that contains false or misleading infor-
mation;

(D) shall select a federated
community campaign organization to act as
the local campaign manager according to
criteria contained in paragraph (3) of this
subsection;

(BE) shall contract with the
federated community campaign organiza-
tion selected as the local campaign man-
ager;

(F) shall consult with the lo-
cal campaign manager before approving the
local campaign plan, budget, and materials;
and

(G) shall submit to the state
policy committee upon contracting with a
federated community campaign organiza-
tion:
(i) the name of the local
campaign area;

(ii) the name of the feder-
ated community campaign organization
with which the local employee committee
has contracted; and

(i) the name, address,
and telephone number of the primary con-
tact of the local campaign manager.

(3) (Criteria for selection of a lo-
cal campaign manager. A local employee
committee shall consider the following cri-
teria when evaluating the application of a
federated community campaign organiza-
tion to act as the local campaign manager:

(A) the number and diversity
of voluntary health and human services
agencies or affiliates that rely on the organi-
zation for financial support;

(B) the capability of the or-
ganization to conduct employee campaigns,
as demonstrated by records of the amount
of funds raised during the organization’s
last completed annual public solicitation of
funds;

(C) the percent of solicited
funds received by the organization during
its last completed annual public solicitation
of funds that were distributed to voluntary
health and human services agencies;

(D) the geographic area ser-
viced by the organization; and

(E) the organization’s cape-
bility and expertise to provide effective
campaign counsel and management as dem-
onstrated by staff and equipment resources
and examples of past campaign manage-
ment.

(4) Comptroller’s reliance on
decisions made by a local employee com-
mittee. The comptroller is entitled to rely on
a local employee committee’s:

(A) determination about the
eligibility of a local charitable organization
for local participation in the state employee
charitable campaign;

(B) disqualification of a local
charitable organization from local participa-
tion in the state employee charitable cam-
paign; and

(C) other decision unless the
committee has no legal authority over the
subject covered by the decision.

(@ Responsibilities of the state
campaign manager.

(1) Statutory  responsibilities.
The state campaign manager shall fulfill the
manager’s statutory responsibilities as set
forth in Texas Civil Statutes, Article 6813h.

(2) Additional responsibilities.
In addition to the state campaign manager’s
statutory responsibilities, the manager shall:

(A) develop the state em-
ployee charitable campaign plan in consul-
tation with the state advisory committee;

(B) serve as liaison to the
state policy committee, the state advisory
committee, the local campaign managers,
and the local employee committees on be-
half of statewide federations or funds and
eligible local charitable organizations;

(C) structure the state em-
ployee charitable campaign fairly and equi-
tably according to the policies and
procedures established by the state policy
committee;

(D) provide for involvement
of all statewide federations or funds, includ-
ing the use of their resources, at all levels of
the state employee charitable campaign;

(E) conduct the manager's
responsibilities on behalf of the state em-
ployee participants in the state employee
charitable campaign separately from the
manager's internal operations;

(F) prepare and submit for
review by the state advisory committee a
single statewide campaign budget that has
been prepared in cooperation with local
campaign managers and that includes cam-
paign materials, staff time, and other ex-
penses incurred for the state employee
charitable campaign;
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(G) establish, after consult-
ing with the state advisory committee, the
tate policy committee, and the local cam-
gign managers, a uniform campaign re-
porting form to allow reporting of
designated deductions, undesignated deduc-
tions, campaign expenses, and other infor-
mation deemed necessary by the state
campaign manager; and

(H) submit a statewide cam-
paign report that complies with paragraph
(3) of this subsection,

(3) Statewide campaign reports.
A statewide campaign report shall represent
a compilation of the local campaign manag-
ers’ campaign reports. The state campaign
manager shall submit the statewide cam-
paign report to the state policy committee,
the state advisory committee, and the comp-
troller not later than the 60th day after the
day on which the campaign ended.

(r) Responsibilities of local cam-
paign managers.

(1) Statutory responsibilities. A
local campaign manager shall fulfill the
manager’s statutory responsibilities as set
forth in Texas Civil Statutes, Article 6813h.

(2) Additional responsibilities.
In addition to a local campaign manager’s
statutory responsibilities, the manager shall:

(A) recruit, train, and super-
vise state employee volunteers;

(B) involve participating eli-
gible local charitable organizations and
statewide federations or funds in the train-
ing of state employee volunteers;

(C) consult with eligible lo-
cal charitable organizations and statewide
federations or funds about the operation of
the state employee charitable campaign and
the preparation of local campaign materials,

(D) provide eligible local
charitable organizations and statewide fed-
erations or funds with the opportunity to
participate in local state employee charita-
ble campaign events and access to all re-
cords for the local campaign area;

(E) maintain campaign re-
cords for the local campaign area, including
total pledges, total pledges by eligible local
charitable organization and statewide feder-
ation or fund, state agencies contacted, and
other records deemed necessary by the state
policy committee for organization, control,
and progress reporting;

(F) submit to the state cam-
paign manager a final campaign report of
designated deductions, undesignated deduc-
tions, campaign expenses, and other infor-
mation deemed necessary by the state
campaign manager not later than the 40th
day following the close of the state em-
ployee charitable campaign;

(G) establish an account at a
financial institution for the purpose of re-
ceiving payments from the comptroller and
institutions of higher education by elec-
tronic funds transfer, warrant, or check;

(H) distribute accrued inter-
est at the end of a campaign year to each
eligible local charitable organization and
statewide federation or fund in the same
manner that undesignated deductions are
distributed, subject to the limitation in para-
graph (3) of this subsection;

(I) submit a request to the
comptroller to be paid through electronic
funds transfers under rules adopted by the
comptroller;

(J) reconcile the payment re-
port provided by the comptroller or an insti-
tution of higher education with the amount
of deductions paid to the manager;

(K) report to the comptroller
or an institution of higher education, as
appropriate, each discrepancy between a
payment report provided by the comptrolier
or an institution and the actual amount of
deductions received not later than the 30th
day after the day on which the comptroller
or the institution mailed or delivered the
report;

(L) report to each eligible lo-
cal charitable organization and statewide
federation or fund the amount of its
undesignated and designated initial distribu-
tion amounts as determined under subsec-
tion (c)(1) of this section; and

(M) report to each eligible
local charitable organization and statewide
federation or fund its contribution percent-
age as determined under subsection (j}(2) of
this section.

(3) Limitation on distributions
of accrued interest. A local campaign man-
ager may not distribute accrued interest to:

(A) an eligible local charita-
ble organization that did not receive de-
ducted amounts through the manager during
the campaign year, or

(B) a statewide federation or
fund that did not receive deducted amounts
through the manager during the campaign
year, unless the only reason for not receiv-
ing the deducted amounts through the man-
ager is the direct payment requirement of
the second sentence of subsection (i)(1)(B)
of this section.

(4) Prohibition against solicita-
tion. A local campaign manager may not
solicit a deduction from a state employee at
the employee’s worksite unless the solicita-
tion is pursuant to the state employee chari-
table campaign.

(s) Responsibilities of statewide
federations or funds.

(1) Reconciliation of payment
reports. A statewide federation or fund shall
reconcile the payment report provided by
the comptroller or an institution of higher
education with the amount of deductions
paid to the federation or fund.

(2) Reports of discrepancies.

(A) A statewide federation or
fund shall report to the comptroller or an
institution of higher education, as appropri-
ate, each discrepancy between a payment
report provided by the comptroller or an
institution and the actual amount of deduc-
tions received.

(B) A report of discrepancies
is due not later than the 30th day after the
day on which the comptroller or the institu-
tion of higher education mailed or delivered
the report.

(3) Prohibition against solicita-
tion. A statewide federation or fund may
not solicit a deduction from a state em-
ployee at the employee’s worksite unless
the solicitation is pursuant to the state em-
ployee charitable campaign.

(t) Prohibition against certain solic-
itation by eligible local charitable organiza-
tions. An eligible local charitable
organization may not solicit a deduction
from a state employee at the employee’s
worksite unless the solicitation is pursuant
to the state employee charitable campaign.

(u) Acceptance of authorization

forms by state agencies.

(1) Prohibition against accepting
certain authorization forms. A state agency
may accept an authorization form only if it
complies with the comptroller’s require-
ments.

(2) Acceptance of altered autho-
rization forms. A state agency is not re-
quired to accept an authorization form that
contains an obvious alteration without the
appropriate state employee’s written con-
sent to the alteration.
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(v) Payment reports.

(1) Monthly submission of pay-
ment reports.

(A) An institution of higher
education shall submit a payment report
each month to each local campaign manager
or statewide federation or fund that has
received during the month deducted
amounts from the institution’s state employ-
ees.

(B) The comptroller shall
submit a payment report each month to each
local campaign manager or statewide feder-
ation or fund that has received during the
month deducted amounts through the comp-
troller’s electronic funds transfer system.

(2) Information included in pay-
ment reports.

(A) An institution of higher
education’s payment report must include the
amount and date of each check written to or
electronic funds transfer made to a local
campaign manager or a statewide federation
or fund by the institution.

(B) The comptroller’s pay-
ment report must include the amount and
date of each electronic funds transfer made
to a local campaign manager or statewide
federation or fund by the comptroller.

(3) Format of payment reports
An institution of higher education’s pay-
ment report must be in the format pre-
scribed by the comptroller.

(4) Deadline for submission of
payment reports.

(A) Except as otherwise pro-
vided in this subparagraph, an institution of
higher education shall mail or deliver a
payment report not later than the tenth
workday of the month in which the institu-
tion paid the deducted amounts covered by
the report. For deductions from salary or
wages paid by an institution of higher edu-
cation after the tenth workday of a month,
the institution may include the deductions in
the institution’s payment report for the fol-
lowing month.

(B) Except as otherwise pro-
vided in this subparagraph, the comptroller
shall mail or deliver a payment report not
later than the fifth workday of the month in
which the comptroller paid the deducted
amounts covered by the report. For deduc-
tions from salary or wages paid by the
comptroller after the first workday of a
month, the comptroller may include the de-
ductions in the comptroller’s payment re-
port for the following month.

(w) Complaints by state employees
about coercive activity.

(1) Definition.

(A) In this section, “coercive
activity” includes:

() a state agency or its
representative pressuring a state employee
to participate in a state employee charitable
campaign;

(i) a state agency or its
representative inquiring about:

(I) whether a state em-
ployee has chosen to participate in a state
employee charitable campaign; or

(II) the amount of a
state employee’s deduction except as neces-
sary to administer the deduction;

(i) a state agency or its
representative establishing a goal for 100%
of the agency’s state employees to authorize
a deduction;

(iv) a state agency or its
representative establishing a dollar contribu-
tion goal or quota for a state employee;

(v) astate agency, a state-
wide federation or fund, a local campaign
manager, or a representative of the preced-
ing developing or using a list of state em-
ployees who did not complete an
authorization form during a state employee
charitable campaign;

(vi) a state agency, a
statewide federation or fund, a local cam-
paign manager, or a representative of the
preceding using or providing to others a list
of state employees who completed authori-
zations forms during a state employee chari-
table campaign, unless the purpose of the
list is to make a deduction or transmit de-
ducted amounts to a local campaign man-
ager or a statewide federation or fund; and

(vii) a state agency or its
representative using as a factor in a perfor-
mance appraisal the results of a state em-
ployee charitable campaign in a particular
section, division, or other level of the
agency.

(B) Notwithstanding
subparagraph (A) of this paragraph, "coer-
cive activity” does not include:

(i) the head of a state
agency’s participation in the customary ac-
tivities associated with a state employee
charitable campaign, or

(i) the head of a state
agency’'s demonstration of support for the
campaign in newsletters or other routine
communications with state employees.

(2) Submission of complaints to
the comptroller. A state employee may sub-
mit a written complaint to the comptroller
when the employee believes that coercive
activity has occurred in a state employe
charitable campaign.

(3) Investigation by the comp-
troller of complaints.

(A) The comptroller shall in-
vestigate a state employee’s written com-
plaint about coercive activity. The
comptroller shall mail or deliver a descrip-
tion of the comptroller’s findings about the
complaint to the employee not later than the
30th day after the comptroller receives the
complaint

(B) If the comptroller finds
that coercive activity has occurred, then the
comptroller shall mail or deliver notice of
the finding to the state policy committee not
later than the 30th day after the comptroller
makes the finding.

(4) Action by the state policy
committee,

(A) If the state policy com-
mittee receives written notification that the
comptroller has found that coercive activity
has occurred, then the committee shall take
appropriate action. Actions that the state
policy committee may take include suspen
sion of the person or entity that engaged in
the coercive activity from participation in
the state employee charitable campaign for
one campaign year.

(B) A person or entity that
has been suspended from the state employee
charitable campaign for a campaign year
may apply to the state policy committee for
participation in the campaign for the next
campaign year.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 8, 1994,

TRD-9438835 Martin E Cherry
Chiet, General Law
Section
Comptroller of Public
Accounts

Earliest possible date of adoption. May 20,
1994

For futher information, please call: (512)
463-4028
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TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 15. Drivers License
Rules

Application Requirements Orig-
inal, Renewal, Duplicate,
Identification Certificates

¢ 37 TAC §15.44

The Texas Department of Public Safety pro-
poses new §15 44, concerning application re-
quirements  original, renewal, sduplicate,
dentification cedificates. Section 1544 pro-
vides that a color photograph of a licensee
may be obtained through any medium which
produces a retrievable visual image including,
but not limited to, film, video tape, digital or
visual imagery, or any other technology which
may be approved by the diector.

Tom Haas, chief of fiscal affairs, has deter-
mined that there will be fiscal mplications as
a result of enforcing or administering the sec-
tion.

The effect on state government for the first
five-year period the section is in effect will be
an estimated additional cost of $6,523,651 in
1994, $2, 771,299 in 1995, $2,771,299 in
1996, $2,771,299 in 1997, and $2,771,299 in
1998.

There will be no effect on local government.

The new section is promulgated under the
authorty of the Texas Tax Code, Title 2;
therefore no analysis of the effect on smalil
businesses is required.

Judy Stbent, program specialist I, has deter-
mined that for each year of the first five years
the section is in effect the public benefit antic-
ipated as a result of enforcing the section will
be that applicants will receive their drivers
license or identification certificate within five
to seven days, ailows for comecting a drivers
hcense or identification certificate without the
applicant returning to the drivers license of-
fice, improves quality of the photograph, addi-
tional security features are added to drivers
hicense or identification certificate to help pre-
vent fraudulent reproduction, information on
back of license will be specific to licensee,
and addition of magnetic stripe will be benefi-
cial to retailers in the future

The anticipated economic cost to persons
who are required to comply with the section
as proposed will be a tee for original or re-
newal of drivers license of $16 in fiscal years
1994-1998; a fee for original or renewal of
dentification certificate of $10 in fiscal years
1994-1998, and a tee for onginal or renewal
of Commercial Drivers License of $40 in fis-
cal years 1994-1998

Comments on the proposal may be submitted
to John C. Waest, Jr., Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2000

The new section is proposed under Texas
Civil Statutes, Asrticle 6687b, §1A and Texas
Government Code, §411.006(4), which pro-
vide the Texas Department of Public Safety
with the authority to adopt rules that it deter-
mines are necessary to effectively administer
this Act.

§15.44. Drivers License Photograph. A
color photograph of a licensee may be ob-
tained through any medium which produces
a retrievable visual image including, but not
limited to, film, video tape, digital or visual
imagery, or any other technology which
may be approved by the director.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 31, 1994

TRD-9438718 James R Wilson
Director
Texas Department of

Public Safety

Earliest possible date of adoption: May 20,
1994

For futther information, please call. (512)
465-2000

¢ ¢ ¢

Part III. Texas Youth
Commission

Chapter 87. Treatment

Program Planning
* 37 TAC §87.29

The Texas Youth Commission (TYC) pro-
poses an amendment to §87.29, concerning
independent living preparation. The amend-
ment will define how TYC youth receiving
primary services or supplemental services
are counted.

John Franks, director of fiscal alfairs, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion.

Mr. Franks aiso has determined that for each
year of the first tive years the seclion is in
effect the public benefit anticpated as a result
of enforcing the section will be more efficient
documentation of TYC youth participation in
independent lving preparation programs pro-
vided by TYC. There will be no effect on
small businesses. There 15 no anticipated
economic cost (o persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Gail Graham, Policy and Manuals Coordi-
nator, Texas Youth Commission, 4900 North
Lamar Boulevard, P.O Box 4260, Austin,
Texas 78765.

The amendment s proposed under the Hu-
man Resources Code, §61.076, which pro-
vides the Texas Youth Commission with the
authortly to place youth in programs it deems

appropriate.

The proposed rule implements the Human
Resource Code, §61.034.

§87.29. Independent Living Preparation.
(a) (No change.)
(b) Rules.
(1)-(3) (No change.)
(4) Documentation.

(A) Programs that only
provide independent living preparation
services are designated as providing pri-
mary services. Participation in primary
service programs is automatically
documented through location assignment.
{Participation in  independent living
preparation by youth is documented on
Form CCF-120, Supplemental Services.]

(B) Participation in inde-
pendent living preparation in all loca-
tions not designated as primary service is
documented on Supplemental Services,
Form CCF-120.

(O)[(B)] Completion of inde-
pendent living preparation by youth is
documented on the Independent Living
Preparation Completion Checklist form as
required by the case management standard
for independent living preparation pro-
grams.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and
found to be within the agency’s authortty to

adopt.
Issued in Austin, Texas, on April 7, 1994.

TRD-9438866 Steve Robinson

Executive Director
Texas Youth Commission

Earliest possible date of adoption. May 20,
1994

For further information, please call: (512)
483-5244
¢ ¢ ¢

Part IX. Texas
Commission on Jail
Standards

Chapter 273. Medical Services
in County Jails

e 37 TAC §273.6

The Commission on Jail Standards proposes
new §273.6 concerning Medical Services in
County Jails 1o establish a rule for screening
and treatment of tuberculosis in accordance
with the Texas Depariment of Health rules.

Jack E. Crump, executive director, has deter-
mined that there will not be fiscal implications
as a result of enforcing or administering the
rule.
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Jack E. Crump, executive director, has deter-
mined that for each year of the first five years
the rule as proposed is in effect the public
benefit anticipated as a result of enforcing the
rule as proposed will be to provide inmates
with proper screening and treatment of tuber-
culosis.

There will be no anticipated economic cost to
persons who are required to comply with the
rule as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The new section 1s proposed under Govem-
ment Code, Chapter 511 which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the conslruction, equipment, maintenance
and operation of county jails.

The statutes that are affected by this rule are
the Local Government Code, Chapter 351,
§351.002 and §351 015.

§273.6. Tuberculosis Screening Plan.

(a) Each facility having a capacity
of 100 or more inmates shall develop a plan
for tuberculosis screening tests of employ-
ees, volunteers, and inmates. Inmates con-
fined in the jail for more than 14 days shall
be tested on or before the 14th day after the
day of confinement Inmates may be ex-
empt from the screening test when the test
conflicts with the tenets of an organized
religion to which the individual belongs or
when the test is contraindicated based on an
examination by a physician. An inmate is
not required to be retested at each
rebooking if the inmate 1s booked into the
facility more than once during a 12 month
period unless the inmate shows symptoms
of TB or is known to have been exposed to
tuberculosis.

(b) The tuberculosis screening plan
shall be developed in accordance with 25
TAC §§97.171-97.180 (relating to Commu-
nicable Diseases) and the Texas Health and
Safety Code, §§89.001-89.073, and shall be
approved by the Tuberculosis Elimination
Division, Texas Department of Health prior
to use The approved plan shall be made
available to the commussion, upon request.
A copy of an inmate's medical records or
documentation of screenings or treatment
recewved during confinement shall accom-
pany an 1nmate transferred from one correc-
tional facility to another or to TDCJ-ID and
be available for medical review upon arrival
of the inmate.

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt.

Issued in Austin, Texas, on April 4, 1954

TRD-9438816 Jack E Crump
Executive Director
Texas Commission on Jail
Standards

Earliest possible date of adoption' May 20,
1994

For further information, please call: (512)
463-5505

¢ ¢ ¢
Chapter 300. Fees and
Payments

Tuberculosis Screening Pay-
ment

* 47 TAC §§300.80-300.84

The Commission on Jail Standards proposes
new §§300.80-300.84 concerning Fees and
Payments to establish rules for reimbursing
counties for some expenses incured in
screening and treating inmates for tubercuio-
sis.

Jack E. Crump, executive director, has deter-
mined that there will not be fiscal implications
as a iesult of enforcing or administenng the
rules

Jack E. Crump, executive director, has deter-
mined that for each year of the first five years
the rule as proposed is in effect the public
benefit anticipated as a result of enforcing the
rule as proposed will be to provide counties
with a method to receive monetary compen-
sation for screening and treatment of tubercu-
losis for inmates awaiting transfer 1o the
Texas Department of Criminal Justice-
Institutional Division.

There will be no anticipated economic cost to
persons who are required to comply with the
rule as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The new rules are proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to revise, amend, or change rules
and procedwes if necessary.

The statutes that are affected by this rule are
Local Government Code, Chapter 351,
§351.002 and §351 015.

§300.80 General. The commussion is re-
quired by the Government Code, §499.123,
to make payment to counties for inmates
awaiting transfer to the Texas Department
of Criminal Justice-Institutional Division
until September 1, 1995. Payment is contin-
gent upon the transfer of funding to the
Texas Commission on Jail Standards
through inter-agency contract with TDCJ

§30081. Method of Calculation  Counties
shall be paid based on the number of
screenings, evaluations, and drugs adminis-
tered during the previous month Payment
shall be based on an agreed price arranged
between TDCJ and TDH for each specific
task performed.

§300.82. Reports. Each sherifffoperator
shall submit to the commission a report for
each month indicating name, date of birth,
and date paper ready for each inmate tested
during the previous month. The report shall
be delivered to the commission no later than
five days after the last day of the reporting
month and shall be verified by the sher-
ifffoperator that the information provided in
the report is complete and accurate.

$§300.83. Forms. The commission adopts,
by reference, Form Pay-3 TB Payment Re-
port. Copies of the form are available at the
office of the Texas Commission on Jail
Standards. Each sherifffoperator shall utilize
the referenced form or similar form, ap-
proved by the executive director, for sub-
mission of monthly reports.

§300.84 Records Each sheriff/operator
shall mamntain complete information re-
quired in §300.82 of this title (relating to
Reports) and make the records available to
commussion staff upon request for review.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to

adopt
Issued in Auslin, Texas, on April 4, 1994,

TRD-9438812 Jack E Crump

Executve Director
Texas Commission on Jall
Standards

Earliest possible date of adoption: May 20,
1994

For further nformation, please call (512)
463-5505

* L4 ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-

TANCE

Part 1. Texas Department
of Human Services

Chapter 15. Medicaid
Eligibility

Subchapter C. Basic Program
Requirements

* 40 TAC §15.315

The Texas Department of Human Services
(DHS) proposes an amendment to §15 315,
concerning Preadmission Screening and An-
nual Resident Review (PASARR), in ts Med-
icaid Elgibilty rule chapter. The purpose of
the amendment is to enswe that all clients
seeking long-term care services participate in
the assessment/screening process, the as-
sessment has been made the frst step in
receving services, in pilot stes as deter-
mined by the Board of Human Services
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Burton F. Raiford, commissioner, has deter-

mined that for the first five-year period the

proposed saction will be in effect there will be

=1 fiscal implications for state or local govern-

nents as a result of enforcing or administer-
ing the section.

Mr. Raiford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be that clients in
pilot sites will be screened for an assessment
of their care needs and offered a choice of
appropriate services. There will no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the proposed section

Questions about the content of the proposal
may be directed 1o Judy Coker at (512)
450-3227 in DHS's Long-Term Care Unt
Comments on the proposal may be submitted
to Nancy Murphy, Agency Liaison, Policy and
Document Support-090, Texas Department of
Human Services W-402, P.O. Box 149039,
Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the depatment with
the authority to administer public and medical
assistance programs.

The amendment implements the Human Re-
sources Code, §§22 001-22.024

§15.315. Preadmission Screening and An-
nual Resident Review (PASARR).

(a)-(c) (No change)

(d) In sites, as designated by the
Board of Human Services, for the Long-
Term Care Assessment pilot project, the
assessment is the first step in obtaining a
PASARR decision for long-term care ser-
vices.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorily to
adopt.

Issued in Austin, Texas, on March 7, 1994

TRD-9438811 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Human Services

Proposed date of adoption June 1, 1994

For further information, please call: (512)
450-3765

L 4 ¢ 4

Part XI. Texas
Commission on Human
Rights

Chapter 321. General
Provisions

e 40 TAC §§321.1, 321.2, 321.6

The Texas Commission on Human Rights
proposes amendments to §§321 1, 3212,

and 321.6, conceming Definitions, Purpose,
and Availabilty. The sections define terms
commonly used in the industry, set forth the
procedures established by the commission to
administer and enforce the Act, and demon-
strate availability of rules for public inspec-
tion, respectvely.

Wiliam M Hale, executive director, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions, other than reducing costs 1o the com-
mission, complainants and respondents since
more cases should be resolved before an
investigation is completed

Mr. Hale also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be an increase
in the voluntary resolution of employment dis-
crimination complaints through the mediation
process thus reducing costs to the commis-
sion, complainants and respondents.

There will be no cost lo small businesses

The anticipated economic cost to persons
who are requied to comply with the rule as
proposed will be minimal and may actually
reduce cosls to the commission, complain-
ants and respondents since more cases
should be resolved before an investigation is
completed

Comments may be submitted to William M.
Hale or Brooks Wm (Bill) Conover, lll, Texas
Commission on Human Rights, P O. Box
13493, Austin, Texas 78711, (512) 837-8534.

The amendments are proposed under Texas
Cwil Statutes, Article 5221k, §3 02(10), which
provide authorization for the commission to
modify or delete any of the definitions, pur-
pose or avallability sections

The statute affected by the rules is Texas
Civil Statutes, Anticle 5221k, §1 01 et seq (as
amended by House Bill 860, Acts 1993, 73rd
Legislature, Chapter 276, elfective Septem-
ber 1, 1993)

§321.1. Definitions  The following words
and terms, when used in these chapters,
shall have the following meanings, unless
the context clearly indicates otherwise

Act-The Texas Commission on Hu-
man Rights Act, Texas Civil Statute, Arti-
cle 5221k, as amended by House Bill 8§60,
Acts 1993, 73rd Legislature, Chapter 276,
effective September 1, 1993. The 1993
codification of the Act in the Texas Gov-
ernment and Labor Codes did not incor-
porate the 1993 legislative amendments
to Article 5221k. Therefore, these rules
refer to provisions of the amended Act
rather than the unamended Government
and Labor Codes. The use of references
to the Act is preferred when conducting
commission business.

Age-"Because of” or "on the basis
of age" refers only to discrimination be-
cause of age or on the basis of age against
an individual 40 years of age or older

Nothing in this Act prohibits the compul-
sory retirement of any employee who has
attained 65 years of age, and who, for the
two-year period immediately before retire-
ment, is employed in a bona fide executive
or high policy-making position, if the em-
ployee is entitled to an immediate,
nonforfeitable annual retirerent benefit
from a pension, profit-sharing, savings, or
deferred compensation plan, or any combi-
nation of plans, of the employer of the
employee, that equals, in the aggregate, at
least $27,000. For purposes of the Act,
§5.04(b). "because of age” refers only to
discrimination because of age against an
individual who is at least 40 years of age
but younger than 56 years of age. Alterna-
tive dispute resolution Mediation in
which an impartial person facilitates
communications between parties to pro-
mote voluntary settlement of the dispute.

Bona fide occupational qualifica-
tion-A qualification:

(A) that is reasonably related
to the satisfactory performance of the duties
of a job; and

(B) for which there is a fac-
tual basis for believing that no persons of
the excluded group would be able to per-
form satisfactorily the duties of the job with
safety and efficiency

Chairman-That member of the com-
mission designated by the govemor,
pursuant to the Act, Article 3, §3.01(a).

Commission-The Texas Commis-
sion on Human Rights.

Commissioner-Any one of the duly
appointed members of the commission, in-
cluding the chairman, pursuant to the Act,
Article 3, §3. 01(a).

Complainant-A person claiming to
be aggrieved by an unlawful employment
practice, or that person’s agent, who brings
an action or proceeding under the Act.

Complaint-A  written  statement
made under oath or affirmation stating that
an unlawful employment practice has been
committed, setting forth the facts on which
the complaint is based, including the dates,
places, and circumstances of the alleged
unlawful employment practice, and setting
forth facts sufficient to enable the commis-
sion to identify the person charged.

Court-The district court in a county
in which the alleged unlawful employment
practice that is subject of the complaint
occurred or in a county in which the respon-
dent resides.

Deferral or referral-The same mean-
ing pursuant to the Act, Article 4, §4.04.

Demonstrates~-To meet the bur-
dens of production and persuasion.

Designee-An employee of the com-
mission authorized to execute such duties,
powers, and authority as may be conferred
by the executive director subject to the pro-
visions of the Act or these sections
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Disability-With respect to an indi-
vidual, a [A] mental or physical impair-
ment that substantially limits at least one
major life activity of that individual, or a
record of such a mental or physical impair-
ment, or being regarded as having such
an impairment.

(A) The term does not in-
clude a person with a current condition of
addiction to the use of alcohol or any drug
or illegal or federally controlled substance.

(B) The term does not in-
clude a person with a currently communica-
ble disease or infection, including, but not
limited to, acquired immune deficiency syn-
drome or infection with the human
immunodeficiency virus, that constitutes a
direct threat to the health or safety of other
persons or that makes the affected person
unable to perform the duties of the person’s
employment

(C) "Because of disability"
or "on the basis of disability” refers to
discrimination because of or on the basis of
a physical or mental condition that does not
impair an individual’s ability to reasonably
perform a job.

(D) Disabled is a person hav-
ing a disability.

Employee-An individual employed
by an employer, including an individual
subject to the civil service laws of the state
or a political subdivision of the state; except
that the term employee does not include an
individual elected [by the qualified voters]
to public office 1n the state or a political
subdivision of the state[, an individual cho-
sen by the officer to be on the officer’s
personal staff, an appointee on the policy-
making level, or an immediate adviser with
respect to the exercise of the constitutional
or legal powers of the public office)

Employer-A person engaged in an
industry affecting commerce who has 15 or
more employees for each working day in
each of 20 or more calendar weeks in the
current or preceo:ng calendar year and any
agent of that perreon. The term includes an
individual elected ‘o public office in this
state or a political subdivision of this
state, or a political subdivision and any
state agency or instrumentahty, including
public institutions of higher education, re-
gardless of the number of individuals em-
ployed.

Employment agency-A person regu-
larly undertaking, with or without compen-
sation, to procure employees for an
employer or to procure for employees op-
portunities to work for an employer, includ-
ing an agent of that person

Executive director-The chief execu-
tive [adminstrative] officer employed by

the commission to execute such duties,
powers, and authority as may be conferred
by the commussion subject to the provisions
of the Act or these rules.

Federal government-The United
States Employment Opportunity Commis-
sion or any agency of the federal govern-
ment enforcing the Rehabilitation Act of
1973.

Federal law-The Civil Rights Act of
1954, as amended by the Equal Opportunity
Act of 1972 and the Civil Rights Act of
1991, the Age Discrimination in Employ-
ment Act, as amended, [and] Rehabilitation
Act of 1973, as amended, and the Ameri-
cans with Disabilities Act.

Government Code-The Texas
Government Code, Title 10, Subtitle A,
Chapter 2001, §§2001.001-902, as enacted
by Senate Bill 248, Acts 1993, 73rd Legis-
lature, Chapter 268, effective August 30,
1993, relating to the codification and
adoption of nonsubstantive revisions of
the Texas Commission on Human Rights
Act, Texas Civil Statutes, Article 5221k
(1992).

Labor Code-The Texas Labor
Code, Title 2, Subtitle A, Chapter 21,
§§21.001-21.306, as enacted by House Bill
752, Acts 1993, 73rd Legislature, Chapter
269, effective August 30, 1993, relating to
the codification and adoption of
nonsubstantive revisions of the Texas

Commission on Human Rights Act,
Texas Civil Statutes, Article 5221k
(1992).

Labor organization-A labor organi-
zation engaged in an industry affecting
commerce and includes:

(A) any organization of any
kind, any agency, or employee representa-
tion commuittee, group, association, or plan
so engaged in which employees participate
and that exists for the purpose, in whole or
in part, of dealing with employers concern-
ing grievances, labor disputes, wages, rates
of pay, hours, or other terms or conditions
of employment;

(B) any conference, general
committee, joint or system board, or joint
council so engaged that is subordinate to a
national or 1nternational labor organization;
and

(C)} an agent of a labor orga-
nization.

Local commission~Created by a po-
lirical subdivision or two or more political
subdivisions acting jointly pursuant to the
Act, Article 4, and recognized as a deferral
agency by the United States Equal Employ-
ment Opportumity Commission pursuant to
the United States Civil Rights Act, Title
VI, §706(c) [606(c)l. as amended by the
Equal Employment Opportunity Act of
1972 and the Civil Rights Act of 1991.

Local ordinance-An ordinance
adopted and enforced by a local political
subdivision that prohibits practices desi-
rated as unlawful under the Act or other
wise declared unlawful under federal or
state law.

National origin-The national origin
of an ancestor.

Person-One or more individuals or
an association, corporation, joint stock com-
pany, labor union, legal representative, mu-
tual company, partnership, receiver, trust,
trustee, trustee in bankruptcy., unincorpo-
rated organization, the state, or a political
subdivision or agency of the state.

Political subdivision-A county or
municipality.

Religion--All aspects of religious
observance and practice, as well as belief,
unless an employer demonstrates that he is
unable reasonably to accommodate the reli-
gious observance or practice of an em-
ployee or applicant without undue hardship
on the conduct of the employer’s business.

Respondent-An er ployer, employ-
ment agency, labor organization, or joint
labor-management committee that con-
trols an apprenticeship or other training
or retraining program, including on-the-
job training programs, or other [A] per-
son who is alleged to have committed an
unlawful employment practice in a com-
plaint filed with the commission or deferred
by the federal government or the feders!
government has deferral jurisdiction ow
the subject matter of the complaint.

Sex-"Because of’ or "on the basis of
sex” includes, but is not limited to, discrim-
ination because of or on the basis of preg-
nancy, childbirth, or related medical
conditions. Women affected by pregnancy,
childbirth, or related medical conditions
shall be treated the same for all employment
related purposes, including receipt of bene-
fits under fringe benefit programs, as other
individuals not so affected but similar in
their ability or inability to work. An em-
ployer is not required by this Act to pay for
health insurance benefits for abortion, ex-
cept if the life of the mother would be
endangered were the fetus carried to term.
This Act does not preclude an employer
from providing abortion benefits or other-
wise affect bargaining agreements in regard
to abortion.

§321.2. Purpose  These sections set forth
the procedures established by the commis-
sion for executing its responsibilities in the
administration and enforcement of the Act.
Based on its experience in the administra-
tion of the Act and upon its evaluation of
suggestions for amendments submitted by
interested persons [person], the commission
may from time to time amend and rescind
these rules in accordance with Texas Gov
ernment Code, Chapter 2001,
Subchapter B, §§2001.021-2001.038.
[Texas Civil Statutes, Article 6252-13a, §4.]
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§321.6. Availability. The rules of the com-
mission shall be available to the public at
Il offices of the commission and shall be
Jn file with the offices of the attorney gen-
aral, speaker of the house, and lieutenant
governor [and] as required by Texas Gov-
ernment Code, §2001.004(2) and
§2001.032. [Texas Civil Statutes, Article
6252-13a, §4(a).]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 13, 1994.

TRD-9439027 Willilam M. Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
837-8534

L4 L 4 ¢
Chapter 323. Commission

¢ 40 TAC §§323.1-323.4

The Texas Commission on Human Rights
proposes amendments to §§323.1-323. 4,
concerning General Description, Term of Of-
fice, Meetings, and Reimbursements. These
sections describe the composition of the com-

lission and appointment of commissioners

- designation of chairman; commissioners’
terms of office, commission vacancies, reap-
pointment and removal; constitution of a quo-
rum, meeting notice requrements and
procedures, and meeting minutes; and reim-
bursement of commissioners’ expenses, re-
spectively.

William M. Hale, executive director, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Hale also has determined that for each
year of the first five years the sections are in

effect the public benefit anticipated as a result
of enforcing the sections will be negligible.

There will be no effect on small businesses.

There are no anticipated economic costs to
persons who are required to comply with the
rules as proposed.

Comments may be submitted to William M.
Hale or Brooks Wm. (Bilfy Conover, {il, Texas
Commission on Human Rights, P.O. Box
13493, Austin, Texas 78711, (512) 837-8534.

The amendments are proposed under Texas
Civil Statutes, Article 5221k, §3.02(10), which
provide authorization for the commission to
modify or delete any of the General Descrip-
tion, Term of Office, Meetings, or Reimburse-
ments sections.

The statute affected by the rules is Texas
Civil Statutes, Article 5221k, §1.01 el seq (as

amended by House Bill 860, Acts 1993, 73rd
Legislature, Chapter 276, effective Septem-
ber 1, 1993).

§323.1. General Description. The ap-
pointment of the commissioners, the com-
position of the commission, and the
designation of the chairman shall be in ac-
cordance with the Act, Article 3, §3.01(a)
and (e).

§323.2. Term of Office. The term of office
of commissioners, filling of vacancies on
the commission, [and] reappointment, and
removal shall be in accordance with the
Act, Article 3, §3.01(b) and §3.011.

§323 3. Meetings.

(a) Four members of the commis-
sion constitute a quorum pursuant to the
Act, Article 3, §3.01(c).

(b)  Meetings of the commission
shall be subject to the provisions of Texas
Government Code, Chapter 551,
§§551.001-551.146 [Texas Civil Statutes,
Article 6252-17], unless otherwise restricted
by these rules, the Act, or federal law.

(00 A written meeting notice and
agenda shall be mailed by regular mail. to
commissioners at least seven working days
prior to the date of the meeting. Such notice
requirements may be waived for emergency
meetings [by an affirmative vote of at least
four commissioners obtained by telephone];
notwithstanding this exception, commis-
sioners shall be notified of such emergency
meetings by telephone or by telegram at
least 36 hours prior to the meeting

(d) Notices of the commission
meetings may be sent by regular mail to
newspapers of general circulation within the
city in which the meeting 1s to take place.
Such notices shall be posted in any location
or furnished to any other person, organiza-
tion, or publication as determined by the
commission or required by these rules, and
Texas Government Code, Chapter 551,
Subchapter C, §§551.041-551.054. [Texas
Civil Statutes, Article 6252-17.]

(e) Meetings of the commission
shall be governed by Robert’'s Rules of
Order except as otherwise required by these
rules, the Act, or other applicable state laws
and state regulations.

() Minutes of the regular or emer-
gency commission meeiings shall be re-
corded and open to public inspection
Minutes of regular and emergency meetings
need only reflect the general subject matter
of discussions at such meetings.

$323.4. Reimbursements A commissioner
is entitled to reimbursement of actual and
necessary expenses incurred in the perfor-

mance of official duties pursuant to the Act,
Article 3, §3.01(d) [(e)]. and as authorized
by the biennial legislative appropriations
act. [Senate Bill 179, Article 5, §4.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 13, 1994.

TRD-9439028 William M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption: May 20,
1994

For futher information, please call: (512)
837-8534

¢ ¢ ¢

Chapter 325. Local
Commissions

¢ 40 TAC §§325.2, 325.3, 325.5

The Texas Commission on Human Righis
proposes amendments to §§325.2, 3253,
and 325.5, concerning Deferral Procedures,
Final Determination of a Local Commission,
and Eligibility. These sectlions describe proce-
dures of deferral of complaints from the fede-
ral government, timeliness of complaints,
communications between the commission
and local commissions, notification require-
ments, and junsdiction; final merit findings of
deferred complainis, nolification to the com-
mission of appropriate action taken, and de-
ferral jurisdiction, compliance requrements of
complaints deferred 1o local commissions,
706 designation, and notification to local com-
mission of commission's determination, re-
spectively.

William M. Hale, execulive director, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Hale also has delermined that for each
year of the first five years the sections are in
eftect the public benefd anticipated as a result
of enforcing the sections will be negligible.

There will be no effect on small businesses.

There are no anticipated economic costs to
persons who are required to comply with the
rules as proposed.

Comments may be submitted to William M.
Hale or Brooks Willam (Bil) Conover, llI,
Texas Commission on Human Rights, P.O.
Box 13493, Austin, Texas 78711, (512)
837-8534.

The amendmentls are proposed under Texas
Civil Statutes, Articie 5221k, §3.02(10), which
provide authonzation for the commission to
modify or delete any of the Deferral Proce-
dures, Final Determination of a Local Com-
mission, and Eligibility seclions.

The following statutes atfected by the rules is
Texas Civil Statutes, Article 5221k, §1 01 et
seq (as amended by House Bill 860, Acis
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1993, 73rd Legislature, Chapter 276, effective
September 1, 1993).

§325.2. Deferral Procedures.

(a) For a complaint filed with the
commission over which the federal govern-
ment has deferred jurisdiction, timeliness of
the complaint shall be measured by the date
on which the complaint is received by the
commission for the purpose of satisfying
the filing requirements of the Act, Article 6,
§6 01(a).

(b) For a complaint deferred to the
commission by the federal government,
timeliness of the complaint shall be mea-
sured by the date on which the complaint is
received by the federal government for the
purpose of satisfying the filing requirements
of the Act, Article 6, §6.01(a).

(c) For a complaint deferred to the
commission by a local commission, timeli-
ness of the complaint shall be measured by
the date on which the complaint is received
by the local commission for the purpose of
satisfying the filing requirements of the Act,
Article 6, §6.01(a).

(d) To encourage the maxumum de-
gree of effectiveness by local commissions,
the commission shall endeavor to maintain
close communication with respect to all
matters forwarded to them and shall provide
such assistance to local commissions as per-
mitted by law and as is practicable.

(e) The Act grants a local commis-
sion the exclusive right to take appropriate
action within the scope of its powers and
Jjurisdiction to process a complaint deferred
by the commission pursuant to the require-
ments of the Act, Article 4, §4 04, and this
chapter.

(f) A local commission may waive
1ts right to the period of exclusive process-
1ng of a complaint provided by the Act with
respect to any complaint or category of
complaints by deferring a matter under its
jurisdiction to the commission pursuant to
the Act, Article 4, §4.04(c). [§4(c).]

(g) All complaints received by the
commission subject to deferral to a local
commission shall be dated and time
stamped upon receipt.

(h) The original complaint shall be
retained in a suspense filed by the commis-
sion until the local commission has submit-
ted a copy of its final determination to the
commission; the commission has reassumed
responsibility for the complaint after afford-
ing the local commission a reasonable time,
but not less than 60 days, to remedy the
practice alleged to be discriminatory in the
deferred complaint; or the local commission
has deferred the matter under its jurisdiction
to the commission.

(i) A copy of a complaint received
by the commission subject to deferral to a
local commission shall be transmitted by

registered mail, return receipt requested, to
the appropriate local commission. Proceed-
ings by the local commission are deemed to
have commenced on the date such com-
plaint is mailed

(3) A copy of a complaint deferred
to a local commission by federal govern-
ment over which the commission has defer-
ral jurisdiction shall be transmitted by
registered mail, return receipt requested, to
the commission by the local commission

(k) The complainant and respon-
dent shall be notified in writing that the
complaint received by the commission has
been forwarded to the local commission.

(I) For purposes of satisfying the
requirements of the Act, Article 4, §4.04,
the commission shall not assume jurisdic-
tion over a complaint deferred to a local
commission, except as follows:

(1) where the local commission
may defer a complaint under its jurisdiction
to the commuission;

(2) where the complaint is re-
ceived by the commission within 180 days
of the alleged violation but beyond the
period of limitation of the appropriate local
commission;

(3) where the local commission
has not acted on the complaint pursuant to
the requirements of the Act, Article 4,
§4.04(b). and this chapter

§325.3. Final Determinanon of a Local
Commission.

(a) A local commission shall sub-
mit to the commission by registered mail,
return receipt requested, a copy of the docu-
ment stating the final finding of the local
commission as to the merits of a deferred
complaint or a copy of the document stating
the appropriate action taken by the local
commission to resolve the practice alleged
as discriminatory 1n a deferred complaint.

(b) For purposes of satsfying the
Act, Article 7, §7.01(a), a local commission
shall submit to the commission by regis-
tered mail, return receipt requested, notifi-
cation if a deferred complaint is dismissed,
or shall submit, within 120 days of the date
the complaint is deferred by the commus-
sion, written notification 1f the local com-
mission has not filed a civil action or not
successfully negotiated a conciliation agree-
ment between the complainant and respon-
dent. A local commission shall noufy the
commisston within five working days(,] if
the local commission does not intend to act
on a complaint deferred by the commission
or if it receives a complaint over which the
commission has deferral jurisdiction,

§325.5. Eligibihry.

(a) Notwithstanding any other rules
of the commission, it shall defer complaints

pursuant to the Act, Article 4, §4. 04, to
local commissions which are in compliance
with the following requirements:

(1) apolitical subdivision adopts
and enforces an ordinance pursuant to the
Act, Article 4, §4.01, '

(2) apolitical subdivision or two
or more political subdivisions acting jointly
creates a local commission pursuant to the
Act, Articls 4, $4.02;

(3) the local commission can ex-
ercise the powers pursuant to the Act, Arti-
cle 4, §4 03, and

(4) the local commission is des-
ignated as a 706 deferral agency by the
United States Equal Employment Opportu-
nity Commission and maintains 706 desig-
nation by complying with the performance
standards established by the Umnuted States
Equal Employment Opportunity Commus-
sion for 706 deferral agencies.

(b) To be certified by the commis-
sion as a local commission pursuant to this
chapter and the Act, Article 4, the following
materials and information shall be submit-
ted to the commission.

(1) aletter of intent showing ap-
proval by the local commission and the
governing authority of the political subdivi-
ston or subdivisions;

(2) a copy of the local ordi-
nance that prohibits practices designated as
unlawful under the Act;

(3) acopy of rules, policies, and
procedures governing the operations of the
local commussion,

(4) a copy of an organizational
chart of the internal structure of the local
commission and its relationship to the gov-
erning authorities of the political subdivi-
sion or subdivisions of which it is a part;

(5) a copy of the local commis-
sion budget and resources;

(6) a letter from the United
States Equal Employment Opportunity
Commission verifying designation as a 706
agency.

(c) Upon examination of the mate-
nals and information provided by a local
commussion, the executive director shall on
[in] behalf of the commission notify in writ-
ing the local commission as to determina-
tion of its eligibulity.

(d) 1If the commussion does not cer-
tify the local commission as subject to this
chapter and the Act, Article 4, it shall iden-
tify in  wnung the reasons for
noncertification and endeavor to provide the
local commission the necessary assistance
to comply with the requirements established
by this chapter and the Act, Article 4.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 13, 1994.

TRD-9439029 Willlam M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption: May 20,
1994

For further information, please call: (512)
837-8534

¢ ¢ ¢

Chapter 327. Administrative
Review

Subchapter A. Administrative
Investigation and Review

* 40 TAC §327.1

The Texas Commission on Human Rights
proposes an amendment to §327.1, concern-
ing Filing a Complaint. This section describes
procedures of complaint filing

William M Hale, executive director, has de-
termined that for the first five-year penod the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Wr. Hale alsu has determined that for each

ear of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be will be negli-
gible
There will be no effect on small businesses

There are no anticpated economic costs to
persons who are requwred to comply with the
rule as proposed.

Comments may be submdtted o Wiliam M.
Hale or Brooks Wm (Bilf) Conover, lll, Texas
Commission on Human Rights, PO Box
13493, Austin, Texas 78711, (512) 837-8534

The amendment 1s proposed under Texas
Civil Statutes, Article 5221k, §3 02(10), which
provide authorization for the commission to
modify or delete any of the Filing a Complaint
section

The following statute alfected by this rule s
Texas Cwil Statutes, Aricle 5221k, §1 01 et
seq (as amended by House Bill 860, Acts
1993, 73rd Legislature, Chapter 276, effective
September 1, 1993).

§327 1. Filing a Complaint.

(a) A complamnant may telephone,
write, or visit the commussion office or a
local commission office to obtain informa-
tion about fuing a complaint with the com-
mission

’b) The executive director or his or
her designee may counsel with the com-
plainant about the facts and circumstances
which constitute the alleged unlawful em-

ployment practice. If the facts and circum-
stances do not constitute an unlawful
employment practice, the executive director
of his or her designee shall so advise the
complainant. If the facts and circumstances
constitute an alleged unlawful employment
practice, the executive director or his or her
designee shall assis: the complainant in per-
fecting the complaint.

(c) The complaint shall be filed at
the commussion office in writing or in per-
son with the executive director or his or her
designee on a form provided by the com-
mission, or filed 1n writing at an office of a
local commission, or at an office of the
federal government

(d) Notwithstanding any other rule
of the commission, the complant shall
identify personal harm, respondent’s rea-
sons for the actions taken, and a discrimina-
tion statement

(e) A complaint shall be filed
within 180 days after the date the alleged
unlawful employment practice occurred

(f) A complaint may be withdrawn
by a complainant only with the consent of
the commission. The commission hereby
delegates authority to the executive director
or his or her designee to grant consent to a
request to withdraw a complaint where the
withdrawal of the complaint shall not defeat
the purposes of the Act.

(g) A complaint may be amended
to cure technical defects or omissions, in-
cluding fadure to verfy the complaint and
to clarify and amplify allegations made
therein  Such amendment or amendments
alleging additional acts which constitute un-
lawful employment practices related to or
growing out of the subject matter of the
original complaint shall relate back to the
date the complaint was first received. The
respondent shall receive a copy of the
amended complaint. An amended complaint
shall be subject to the procedures set forth
in these rules

(h) Upon receipt of a complaint to
be processed by the commission, the com-
plaint shall be docketed to include all perti-
nent information, assigned a complaint
number, and assigned for processing to a
commission employee.

(i) Within 10 days after the receipt
of the perfected complaint, the executive
director or his or her designee shall serve
the respondent with a copy of the complaint
by registered mail, return receipt requested.
If a perfected complaint is not received
by the commission within 180 days of the
alleged unlawful employment practice,
the commission shall notify the respon-
dent that a complaint has been filed and
that the process of perfecting the com-
plaint is in progress.

() On behalf of the commission,
the executive director or his or her designee
shall noufy the parties to a complaint of the

status of the complaint at least quarterly and
until the final disposition of the complaint,
unless the notice would jeopardize an un-
dercover investigation by another state, fe-
deral, or local government.

(k) If a complaint as referenced in
the subsection (c) of this section is filed
within 180 days after the date the alleged
unlawful employment practice occurred, it
may be amended in accordance with sub-
section (g) of this section to comply with
the definition of a complaint as referenced
in §321.1 of this title (relating to Defini-
tions). If the complaint is not amended
within 180 days after the date the alleged
unlawful employment practice occurred, the
amended complaint shall relate back to the
date the original complaint was filed as
required by subsection (e) of this section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Apnl 13, 1994.

TRD-9439031 William M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption. May 20,
1994

For further information, please call. (512)
837-8534

¢ L4 ¢
* 40 TAC §§327.2-327.14

(Eduor's note The text of the following sections
proposed for 1epeal will not be published The
sections may be examined in the offices of the
Texas Commission on Human Rights or n the
Tevas Register office, Room 245, James Earl
Rudder Building, 1019 Birazos Street, Austin)

The Texas Commussion on Human Rights
proposes the repeal of §§327.2-327. 14, con-
cerning Voluntary Resolution, Investigation of
a Complaint, Subpoena, Dismissal of Com-
plaint, Reasonable Cause Determination,
Concihation, Notice to Complamnant, Failure to
Issue Notice, Access to Commission Re-
cords, Conhdentiality, Disposal of Case Files
and Related Documents, Temporary Injunc-
tive Relief and Legal Representations. These
sections are repealed for the reason that they
are being submitted as proposed sectlions
which are renumbered and, in part, amended.

William M. Hale, executive director, has de-
termined that for the first five-year period the
repeals are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the re-
peals.

Mr. Hale also has determined that for each
year of the first five years the repeals are in
effect the public beneftt anticipated as a result
of enforcing the repeals will be negligible be-
cause the provisions are being submdtted as
proposed sections which are renumbered
and, in part, amended
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There will be no effect on small businesses.

The anticipated economic cost to persons
who are required to comply with the repeals
as proposed will be negligible because the
provisions are being submitted as proposed
sections which are renumbered and, in par,
amended.

Comments may be submitted to William M.
Hale or Brooks Wm. (Bill) Conover, lll, Texas
Commission on Human Rights, P.O. Box
13493, Austin, Texas 78711, (512) 837-8534.

The repeals are proposed under Texas Civil
Statutes, Article 5221k, §3. 02(10), which pro-
vide autiiorization for the commission to mod-
ify or delete any of these sections.

The statutes that is affected by the repeals is
Texas Civil Statutes, Article 5221k, §1.01 et
seq (as amended by House Bill 860, Acts
1993, 73rd Legislature, Chapter 276, effective
Seplember 1, 1993).

§327.1. Filing a Complaint.

§327.2. Voluntary Resolution.

§327.3. Investigation of a Complaint
§327.4. Subpoena.

§327.5. Dismussal of a Complaint.
§327.6. Reasonable Cause Determination.
§327.7. Conciliation

§327.8. Notice to Complainant.

§327.9. Failure to Issue Notice.
§327.10. Access to Commission Records.
§327.11. Confidentiality.

§327.12. Disposal of Case Files and Re-
lated Documents.

§327.13. Temporary Injunctive Relief.

§327.14. Legal Representation.

This agency hereby certifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Apnl 13, 1994

TRD-9439030 Wiliam M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption. May 20,
1994

For futher information, please call: (512)
837-8534

¢ ¢ ¢

¢ 40 TAC §§327.2-327.13

The Texas Commission on Human Rights
proposes new §§327.2-327.13, concerning
Investigation of a Complaint, Subpoena, Dis-
missal of Complaint, Reasonabie Cause De-
termination,  Concilation,  Nolice  of
Complainant, Failure to Issue Nolice, Access
to Commission Records, Confidentiality, Dis-
posal of Gase Files and Related Documents,
Temporary Injunctive Relief, and Legal Rep-
resentation These sections describe proce-
dures of defemal of complaints from the
federal government, timeliness of complaints,
communications between the commission
and local commissions, notification require-
ments, and jurisdiction; final merit findings of
deferred complaints, notification to the com-
mission of appropriate action taken, and de-
ferral jurisdiction; compliance requirements of
complaints deferred to local commissions,
706 designation, and notification to local com-
mission of commission's determination, re-
spectively.

William M. 'ale, executive drector, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Hale also has determuned that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enfoicing the sections will be negligible.

There will be no effect on small businesses.

There are no anticipaled economic costs {0
persons who are required to comply with the
rules as proposed.

Comments may be submitted lo William M.
Hale or Brooks Wm. (Bill) Conover, iil, Texas
Commission on Human Rights, P.O. Box
13493, Austin, Texas 78711, (512) 837-8534.

The new sections are proposed under Texas
Cwvil Statutes, Article 5221k, §3.02(10), which
provide authorization for the commission to
modity or delele any of the sections.

The statute affected by the rules ts Texas
Civil Statutes, Article 5221k, §1.01 et seq (as
amended by House Bill 860, Acts 1993, 73rd
Legislature, Chapter 276, effective Septem-
ber 1, 1993).

§327.2 Investugation of a Complaint.

(a) After attempting alternative dis-
pute resolution pursuant to §§327.21-327.31
of this title (relating to Alternative Dispute
Resolution), the executive director or his or
her designee shall promptly investigate a
complaint filed with the commission.

(b) The executive director or his or
her designee shall promptly investigate the
allegations set forth in a complaint if the

federal govemment has referred the com-
plaint to the commission or has deferred
jurisdiction over the subject matter of the
complaint to the commission.

(c) During the course of such inves-
tigation, the commission may utilize the
services of local commissions or the federal
government and may utilize the information
gathered by such authorities or agencies.

(d) As part of each investigation,
the commission may accept any statement
of position or evidence with respect to the
allegations of the complaint which the com-
plainant or the respondent wishes to submit

(e) As part of each investigation,
the commission may require a fact-finding
conference with the complainant and the
respondent prior to a determination on a
complaint.

() A fact-finding conference is pri-
marily an 1nvestigative forum intended to
define the issues, to determine which ele-
ments are undisputed, to solicit information
and evidence with respect to the allegations
in the complaint.

(g) The executive director or his or
her designee shall conduct the fact-finding
conference and determine who shall present
information and evidence for the respondent
and the complainant during the conference

(h) In connection with the investi
gation of a complaint, the executive director
or his or her designee may request from any
person evidence relevant to the investiga-
tion of alleged violations of thus Act. Re-
quests for evidence may be made in the
following manner:

(1) oral and video interviews
and depositions;

(2) written interrogatories;

(3) production of documents and
records; '

(4) requests for admissions,

(5) on-site inspection of respon-
dent’s facilities;

(6) written statements on affida-
vits, or

(7) other forms of discovery au-
thorized by Texas Government Code,
§§2001. 081-2001.103 or the Texas Rules
of Civil Procedure.

(i) In connection with a request for
evidence relevant to an investigation of al-
leged violations of thus Act, the commission
may establish time requirements for any
person responding to such request for evi-
dence. For good cause shown, the executive
director or his or her designee may extend
such time requirements for a reasonable
time
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() The executive director or his or

« designee shall determine the scope and

wature of the investigation within the con-

. of the allegations set forth in the com-
aint or amended complaint.

(k) In connection with the investi-
-ation of a complaint, the executive director
or his or her designee shall at all reasonable
times have access to necessary witnesses for
examination under oath or affirmation, and
the production of records, documents, and
other evidence relevant to the investigation
of alleged violations of this Act, for inspec-
tion and copying.

() In connection with an investiga-
tion of a complaint, any written statement
of position submitted by the respondent to
the commission setting forth the facts and
circumstances relevant to an investigation
of alleged violations of this Act shall be
under oath or affirmation.

§327.3. Subpoena.

(a) To effect the purposes of this
Act pursuant to the Act, Aricle 3,
§3.02(a)(7), any commissioner, the Execu-
tive Director, or his or her designee, shall
have the authority to sign and issue a sub-
poena to compel attendance of necessary
witnesses for examination or testimony un-
der oath or affirmation, and the production
of records, documents, and other evidence
levant to the investigation of alleged vio-
“ans of this Act, for inspection and copy-
ing. The issuance of subpoenas shall be
governed by Texas Government Code,
Chapter 268, Subchapter D, §2001.089 and
§2001. 103. The commission authorizes the
executive director, or his or her designee, or
a commissioner to exercise this power on
behalf of the commission.

(b)  Notwithstanding the require-
ments pursuant to any other state law, the
subpoena shall state the name and address
of its issuer, identify the person or evidence
subpoenaed, the person to whom and the
place, date, and the time at which it is
returnable, or the nature of the evidence to
be examined or copied and the date and
time when access is requested. A subpoena
shall be returnable to the executive director
Neither the complainant nor the respondent
shall have the right to demand that a sub-
poena be issued.

(c)  Notwithstanding the require-
ments of any other state law, any person
served with a subpoena 1ssued by the com-
mission who intends not to comply there-
with shall petition in wnting the
commission to revoke or modify the sub-
poena within five working days after receipt
of the subpoena. Such petition shall sepa-

ately identify each portion of the subpoena
vith which the petitioner does not intend to
comply, and shall state, with respect to each
such portion, the grounds upon which the

petitioner relies. A copy of the subpoena
shall be attached. The commission or its
designee shall review the petition and make
a final determination on revoking or modi-
fying the subpoena. The commission or its
designee shall serve a copy of the final
determination of the petition upon the peti-
tioner by registered mail, return receipt re-
quested.

(d On a failure to comply with a
subpoena, the commission shall apply to the
district court of the county in which the
person is found, resides, or transacts busi-
ness, for an order directing compliance
pursuant to the Act, §8.02(b).

§327 4. Dismissal of Complaint.

(a) Where a complaint, on its face
or as amplified by statements of the com-
plainant, discloses, or where the investiga-
tion reveals that the complaint and every
portion thereof is not timely filed or other-
wise fails to state a claim under this Act,
the commission shall dismiss the complaint.
This authority shall be delegated to the ex-
ecutive director or his or her designee by
the commission.

(b) Where the executive director or
his or her designee after an investigation
has determined that there is no reasonable
cause to believe that the respondent has
engaged in an unlawful employment prac-
tice as alleged in the complaint, the execu-
tive director or his or her designee shall
dismiss the complaint. The executive direc-
tor or his or her designee shall issue a
written determination in the form of a letter
of determination incorporating the finding
that the evidence does not support the com-
plaint and shall serve a copy of the letter of
determination on the complainant, the re-
spondent, and other agencies as required by
law and by registered mail, return receipt
requested.

(c) Where complainant faus to pro-
vide requested necessary information, fails
or refuses to appear or to be available for
interviews or conferences as necessary, or
fails or refuses to provide requested neces-
sary information for completing the com-
plaint, the executive director or his or her
designee may dismiss the complaint. Prior
to dismissing the complaint, the complain-
ant shall be notified and be given a reason-
able tme to respond

(d) Where the complainant fails or
refuses to coopurate to the extent that the
commission is unable to resolve the com-
plaint, and after due notice to which the
complainant has had a reasonable time to
respond, the executive director or his or her
designee may dismiss the complaint.

(e) Where reasonable efforts have
been made to locate the complainant, and
the complainant has not responded n a

reasonable time, the executive director or
his or her designee may dismiss the com-
plaint.

(fy Where a respondent has made a
resolution offer which is in writing and
specific in its terms, the executive director
may dismiss the complaint if the complain-
ant refuses to accept the offer, provided that
the offer would afford full relief for the
harm alleged by the complainant and the
complainant fails to accept such an offer
within a reasonable time after actual notice
of the offer.

(g Where the commission
dismisses a complaint filed with it, the com-
mission shall so notify in writing the com-
plainant and the respondent by registered
mail, return receipt requested. Such notifi-
cation shall inform the complainant of his
or her right to file a civil action against the
respondent named in the complaint pursuant
to the Act, Article 7, §7.01(a). The commis-
sion shall delegate authority to issue such
notifications to the executive director or his
or her designee.

§327.5. Reasonable Cause Determination.

(a) Upon completion of the investi-
gation, if a complaint has not been dis-
missed or voluntarily resolved, the
commission employee conducting the inves-
tigation shall prepare a record of the evi-
dence, including an investigative report
with recommendations in the form of a
complaint file for review by the executive
director.

(b) If, after review, the executive
durector determines that there is reasonable
cause to believe that the respondent has
engaged in an unlawful employment prac-
tice as alleged in the complaint, the exécu-
tive director shall review the complaint file
with a panel of three commissioners.

(c) If, after review, at least two of
the three commissioners determine that
there 1s reasonable cause to believe that the
respondent has engaged 1n an unlawful em-
ployment practice, the executive director
shall 1ssue a written determination in the
form of a letter of determination Thus letter
of determination shall incorporate the exec-
utive director’s finding that the evidence
supports the complaint and include an invi-
tation to participate in conciliation

(d) The executive director shall
serve a copy of the letter of determination
to the complainant and respondent and other
agencies as required by law by registered
mail, return receipt requested.

§327 6 Conciliation

(a) Where the commission deter-
mines that there is reasonable cause to be-
lieve that an unlawful employment practice
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has occurred or is occurring, it shall en-
deavor to eliminate such unlawful employ-
ment practice by informal methods of
conference, conciliation, and persuasion.
This authority shall be delegated to the ex-
ecutive director or his or her designee by
the commission.

(b) Where a determination of rea-
sonable cause has been made, the commis-
sion shall attempt to achieve a just
resolution of all violations found and to
obtain agreement that the respondent will
eliminate the unlawful employment practice
and provide appropriate relief to the com-
plainant.

(c) The executive director or his or
her designee shall prepare a written draft of
a conciliation agreement that incorporates
provisions eliminating the unlawful employ-
ment practices and providing appropriate
relief for the complainant. The commission
shall provide a copy of the draft conciliation
agreement to the complainant and respon-
dent.

(d) Where practical, the executive
director or his or her designee shall conduct
the conciliation conference in person with
the respondent, but this does not preclude
conducting such conciliation conferences by
telephone with the respondent or complain-
ant.

(e) Where such conciliation at-
tempts are successful, the terms of the con-
ciliation agreement shall be reduced to
writing and signed by the respondent, com-
plainant, and the executive director on be-
half of the commission.

(f) The executive director shall re-
port to the commission the results of suc-
cessful and unsuccessful conciliation
attempts.

(g) Where the commission has not
successfully negotiated a conciliation agree-
ment between the respondent and complain-
ant, the commission shall so notify in
writing the complainant and respondent by
registered mail, return receipt requested.
Such notification shall inform the complain-
ant or his or her right to file a civil action
against the respondent named in the com-
plaint pursuant to the Act, Article 7,
§7.01(a). The executive director is autho-
rized to issue this notification behalf of the
commission.

(h) Proof of compliance with the
terms of the conciliation agreement by the
respondent shall be obtained by the execu-
tive director before the case is closed.

§327.7. Notice to Complainant.

(a) If the complaint filed with the
commission pursuant to the Texas Commis-
sion on Human Rights Act, §6. 01(a), is
dismissed by the commission or is not re-

solved before the expiration of the 180th
day after the date of filing of the complaint,
the commission shall so inform the com-
plainant in writing by certified mail, return
receipt requested. Any complainant who 1s
so informed may request the commission’s
notice of right to file a civil action The
complainant shall request the notice in writ-
ing and identify the respondent, the com-
mission’s complaint number, and the United
States Equal Employment Opportunity
Commission’s complaint number, if the
complaint has been deferred by the federal
government

(b) On receipt of a written request
by a complainant, the commission shall 1s-
sue within five business days the notice of
right to file & civil action before the expira-
tion of the 180th day after the date the
complaint was filed under the following
conditions:

(1) the complamnant has a life-
threatening illness, as confurmed in writing
by a physician licensed to practice medicine
in this state; or

(2) executive director certufies
that the admunistrative processing of the
complaint cannot be completed before the
expiration of the 180th day after the com-
plaint was filed The executive director’s
certification shall take 1nto account the exi-
gent circumstances of the complainant. The
complainant’s written request shall include
the name of the respondent, the commus-
sion’s complaint number, and the United
States Equal Employment Opportunity
Commission’s complaint number, if the
complaint has been deferred by the federal
government. The commission shall issue an
expedited notice by certified mad not less
than the fifth business day after receipt of
the complainant’s request.

(c) The commussion shall delegate
authority to issue notices of right to file
civil actions to the executive director or his
or her designee

§327.8. Failure to Issue Notice  The com-
mission’s fallure to 1ssue a notice of right to
file civil action after 180 days from the date
the complaint is received by the commus-
s1on does not affect the complanant’s right
under Texas Commission on Human Rights
Act, Article 7, §7.01(a), to bring a civl
action against the respondent,

§327.9. Access to Commission Re-
cords. Pursuant to the limitations estab-
lished by the Texas Commuission on Human
Rights Act, §8 02(a) , the executive director
shall, on written request of a party 10 a
complaint filed under the Act, §6 01(a), al-
low the partv access to the commission
records, unless the complaint has been re-
solved through a voluntary settlement or
conciliation agreement, if

(1) following the final action of
the commission. a party to the complaint or
the party’s attorney certifies in writing that
a civil action 1s to be filed under the Act
within 60 days from the date of receipt of
the commission’s notice of right to file a
civil action or a civil action under the Act 1s
pending in state court; or

(2) a party to the complaint or
the party’s attorney certifies in writing that
a civil action relating to the complaint is
pending in federal court alleging a violation
of federal law

§327 10 Confidentiality.

(a) No officer or employee of the
commussion may make public any informa-
tion obtained by the commission under its
authority under the Texas Commission on
Human Rights Act, Article 6, §6. 01, except
as necessary to the conduct of a proceeding
under this Act

(b) No commussioner or employee
of the commission may make public, with-
out the wntten consent of the complainant
and respondent, information about the ef-
forts in a particular case to resolve an al-
leged discriminatory practice by conference,
alternative dispute resolution, conciliation,
or persuasion, whether or not there is a
determination of reasonable cause.

§327 11 Disposal of Case Files and Re-
lated Documents. The commission shall
retan case files and related documents
which have not been forwarded to EEOC
for a period of one year after the adminis-
trative review procedures have been com-
pleted. except when a civil action has been
filed in state court under the Texas Com-
mission on Human Rights Act. At the con-
clusion of the one year, the case file and
related documents shall be disposed of by
the commission. When a civil action has
been filed in state court, case files and
related documents shall be retained until the
final disposition of the lawsuit. Prior to
disposing of case files and related docu-
ments, authorization shall be obtained from
the state auditor’s office and the state librar-
ian. In a private cause of action under the
Texas Commission on Human Rights Act,
the commussion shall be held harmless for
disposing of case files and related docu-
ments when the parties to the lawsuit or
their attorneys of record fail to notify the
commission by certified letter that a lawsuit
has been filed 1n state court

§32712  Temporary  Injunctive  Re-
lief Based on a preliminary investigation
of a complaint, the commission may seek
temporary injunctive relief pursuant to the
Texas Commission on Human Rights Act,
Article 6, §6 01(g).
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§327.13. Legal Representation. The re-
spondent and the complainant may be repre-
sented by an attorney or designated agent.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Apri 13, 1994.

TRD-9439032 William M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption: May 20,
1994

For further information, please call
837-8534

¢ L4 ¢

Subchapter B. Alternate Dis-
pute Resolution
¢ 40 TAC §§327.21-327.31

The Texas Commission on Human Rights
proposes new §§327 21-327.31, concerning
Policy, Office of Alternative Dispute Resolu-
tion, Voluntary Settiement Through Alterna-
tve Dispute Resolution, Referral of Pending
Complaints for Alternative Dispute Resolu-
tion, Notificaton and Objection, Appointment
of Impartial Mediators, Standards and Duties
of Impartial Mediators, Compensation of im-
partial Mediators, Conduct and Decorum, Ef-
fect of Written Setllement Agreement and
Confidentiality of Communications During Al-
ternatve Dispute Resolution The new sec-
tions define procedures and the process of
alternative methods of complaint resolution.

Wiliam M Hale, executive director, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
mplications for state or local government as
a result of enforcing or administering the sec-
tions, other than reducing costs o the com-
mission, complainants and respondents since
more cases should be resolved before an
investigation is completed

Mr. Hale also has determined that for each
year of the first five years the rules as pro-
posed are in effect the public benefds antici-
pated as a result of enforcing the rules as
proposed will be an increase in the voluntary
resolution of employment discrimination com-
plaints through the mediation process thus
reducing coslts to the commission, complain-
ants and respondents. There will be no effect
on small businesses

(512)

The anticipated economic cost to persons
who are required to comply with the rule as
proposed will be minimal and may actually
reduce costs to the commission, complain-
ants and respondents since more cases
should be resolved before an investigation is
compieted.

Comments may be submitted to William M.
Hale or Brooks William (Bill) Conover, N,
Texas Commission on Human Rights, P.O.
Box 13493, Austin, Texas 78711, (512)
837-8534

The new sections are proposed under the
Texas Civil Statutes, Aricle 5221k, §3.
02(10), which provides authorization for the
commission to modify or delete any of these
sections.

The statutes affected by the rules is Texas
Civil Statutes, Article 5221k, §1.01 et seq (as
amended by House Bill 860, Acts 1993, 73rd
Legislature, Chapter 276, effective Septem-
ber 1, 1993).

§327.21. Policy. 1t 1s the policy of this
state to encourage the peaceable resolution
of alleged unlawful employment practices,
including alternative dispute resolution of
issues and the early settlement of com-
plaints through voluntary settlement proce-
dures.

§327.22. Office of Alternative Dispute Res-
olution. It is the responsibility of the com-
mission to carry out the policy under
§327.21 of this title (relating to Policy) by
establishing an office of alternative dispute
resolution.

§327.23. Voluntary Settlement Through Al-
ternative Dispute Resolution.

(a) Within ten days of the commis-
sion’s receiving a perfected complaint and
prior to the completion of an investigation,
the executive director or his or her designee
shall invite both the complawnant and the
respondent to attempt voluntarily to resolve
their dispute through alternative dispute res-
olution. if alternative dispute resolution ef-
forts are not successful within 30 days of
the complaint being referred to the office of
alternative dispute resolution, the case will
be forwarded to appropriate commission
personnel for completion of an wnvestiga-
tion.

(b) The executive director or his or
her designee shall have the authority to sign
in behalf of the commission any voluntary
agreement to resolve the dispute which is
agreeable to both the complainant and the
respondent.

(c) Any voluntary agreement to re-
solve the dispute to which the commission
15 a party shall contain a provision that the
commission has made no judgment on the
merits of the complaint and that such agree-
ment shall not affect the processing of any
other complaint, including, but not limited
to, allegations which are like or related to
the individual allegations resolved

(d) The commission shall limit its
undertaking 1n such voluntary agreement to
an agreement not to process that complaint
further

§327.24 Referral of Pending Complaints
for Alternative Dispute Resolution The
commission or 1its designee may, on its own

motion or the motion of a party to the
complaint, refer a pending complaint to the
office of alternative dispute resolution for
mediation within ten days of receiving a
perfected complaint.

§327.25. Notification and Objection.

(a) If the commuission or its desig-
nee determines that a pending complaint is
appropriate for mediation under §327 24 of
this title (relating to Referral of Pending
Complaints for Alternative Dispute Resolu-
tion), the commission or its designee shall
mail notice to the parties of its determina-
tion within ten days of receiving a perfected
complaint.

(b) Any party may, within five days
after receiving the notice under subsection
(a) of this section, file a written objection to
the referral

(c) If the commision or its desig-
nee finds that there 1s a reasonable basis for
an objection filed under subsection (b) of
this section, the commussion or its designee
may not refer the dispute for mediation.

§327 26. Appowntment of Mediators. The
commission or its designee shall assign
such impartial commission personnel to the
office of alternative dispute resolution as
are necessary to mediate the complaints re-
ferred to that unit.

§327 27. Stundurds and Dunes of Media-
tors

(a) A person appointed to facilitate
an alternative dispute resolution procedure
under this subchapter shall encourage and
assist the parties in reaching a settlement of
their dispute but may not compel or coerce
the parties to enter into a settlement agree-
ment Mediators shall'

(1) utlize the mediation process
voluntarily to resolve complaints of em-
ployment discrimination filed with the com-
mussion;

(2) conduct on-site mediation of
complaints pursuant to appropriate proce-
dures, including phone and mail contact
with the respondent and complamnant re-
garding the dispute resolution process
within 30 days from the date of referral to
the office of alternative dispute resolution,
and

(3) 1ssue and maintain all appro-
priate documents during the 30-day period
in accordance with all statutory and proce-
dural requirements

(b) Unless expressly authorized by
the disclosing party, the mediator may not
disclose to either party information given in
confidence by the other and shall at all
times maintain confidenuality with respect
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to communications relating to the subject
matter of the dispute.

(c) Unless the parties agree other-
wise, all matters, including the conduct and
demeanor of the parties and their counsel
during the settlement process, are confiden-
tial and may never be disclosed to anyone,
except the Executive Director or his or her
designee. Any evidence received by the
commission from the complainant or re-
spondent shall not be provided to the medi-
ators assigned to the office of alternative
dispute resolution

§327.28.  Compensation of  Media-
tors. Commission employees appounted as
medators for the office of alternative dis-
pute resolution shall be compensated only
by the commission. No party or repre-
sentative of a party to a complaint shall
offer or agree to offer a duly appointed
commission mediator any compensation or
other thing of value which would impair or
substantially limit the mediator’s indepen-
dence, neutrality, or impartiality

§327.29. Conduct and Decorum.

(a) Whenever the parties have
agreed to mediation they shall be deemed to
have made these rules, as amended and in
effect as of the date of the submission of the
dispute, a part of their agreement to medi-
ate.

(b) The mediator shall not serve as
a mediator in any dispute in which he has
any financial or personal interest in the
result of the mediation. Prior to accepting
an appointment, the mediator shall disclose
any circumstance likely to create a pre-
sumption of bias or prevent a prompt meet-
ing with the parties.

(c) The mediator does not have the
authority to decide any issue for the parties,
but will attempt to facilitate the voluntary
resolution of the dispute by the parties.

(d) Party representatives must have
authority to settle and all persons necessary
to the decision to settle shall be present.
The names and addresses of such persons
shall be communicated in writing to all
parties and the mediator.

(e)  The mediator shall fix the time
of each mediation session. The mediation
shall be held at the office of the commis-
sion, or at any other convenient location
agreeable to the mediator and the parties, as
the mediator shall determine

(f) Mediation sessions are private.
The parties and their representatives may
attend mediation sessions. Other persons
may attend only with the permission of the
parties and with the consent of the media-
tor.

(g) There shall be no stenographic

record of the mediation process and no per-
son shall tape record any portion of the
mediation session.

(h) No subpoenas, summons, com-
plaints, citations, writs or other process may
be served upon any person at or near the
site of any mediation session upon any per-
son entering, attending or leaving the ses-
sion,

(i) The mediation shall be termi-
nated"

(1) by the execution of a settle-
ment agreement by the parties;

(2) by declaration of the media-
tor to effect that further efforts at mediation
are no longer worthwhile; or

(3) after the completion of one
full mediation session, by a written declara-
tion of a party or parties to the effect that
the mediation proceedings are terminated.

(j) 'The mediator is not & necessary
or proper party in judicial proceedings relat-
ing to the mediation. Neither the mediator
nor the commission or its designees shall be
liable to any party for any act or omission
in connection with any mediation conducted
under these rules.

(k) The mediator shall interpret and
apply these rules.

§327.30. Effect of Written Settlement Agree-
ment.

(a) If the parties reach a settlement
and execute a written agreement disposing
of the dispute, the agreement is binding and
enforceable in the same manner as any
other written contract.

(b) The commission, or its designee
mn its discretion, may incorporate the terms
of the agreement in its final decree, order,
or agreement disposing of the case.

(c) A settlement agreement does
not affect an outstanding commission or
court order or agreement unless the terms of
the agreement are incorporated into a subse-
quent decree, order, or agreement.

§327.31. Confidentiality of Communications
During Alternative Dispute Resolution Pro-
cedures.

(a) Except as provided by subsec-
tions (d) and (e) of this section, a communi-
cation relating to the subject matter of any
complaint made by a participant in an alter-
native dispute resolution procedure under
this subchapter, is confidential, is not sub-
ject to disclosure, and may not be used as
evidence against the participant in any judi-
cial or administrative proceeding.

(b) The parties shall maintain the
confidentiality of the mediation and shall
not rely on, or introduce as evidence in any
arbitral, judicial or other proceeding

(1) views expressed or sugges-
tions made by another party with respect to
a possible settlement of the dispute;

(2) admissions made by another
party in the course of the mediation pro-
ceedings;

(3) proposals made or views ex-
pressed by the mediator; or

(4) the fact that another party
had or had not indicated willingness to ac-
cept a proposal for settlement made by the
mediator.

(c) Any record made during a me-
diation procedure is confidential, and the
participants or the mediator facilitating the
procedure may not be required to testify 1n
any proceedings relating to or arising out of
the matter or complant in dispute or be
subject to process requiring disclosure of
confidential information or data relating to
or arising out of the matter or complaint in
dispute.

(d) An oral communication or writ-
ten material used 1n or made a part of a
mediation procedure 1s admissible or dis-
coverable in a subsequent admimistrative or
judicial proceeding if it is admissible or
discoverable independent of the procedure.

(e) If this section conflicts with
other legal requirements for disclosure of
communications or materials, the issue of
confidentiality may be presented to the
court having jurisdiction of the proceedings
to determine, in camera, whether the facts,
circumstances, and context of the communi-
cations or material sought to be disclosed
10 warrant a protective order of the court or
whether the communications or materials
are subject to disclosure.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on Apnl 13, 1994,
TRD-9439033 Willam M Hale

Executive Director

Texas Commission on
Human Rights

Earhest possible date of adoption: May 20,
1994

For further information, please call: (512)
837-8534

¢ ¢ ¢
Chapter 329. Judicial Action

* 40 TAC §329.1

The Texas Commission on Human Righis
proposes an amendment to §329.1, concern-
ing Enforcement. This section describes the
procedures i which the commission may
bring cwil actions against Respondents

Wilhlam M. Hale, executive director, has de-
termined that for the first five-year period the
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iction is in effect there will be no fiscal
diications for state or local government as
esult of enforcing or administering the sec-

© Hale also has determined that for each
ear of the first five years the rule as pro-
osed is in effect the public benefils antici-
ated as a result of enforcing he rule as
‘oposed will be negligible. There will be no
ffect on small businesses.

‘here are no anticipated economic costs to
ersons who are required to comply with the
ule as proposed.

‘omments may be submitted to Wilkam M
{ale or Brooks Wilham (Bill) Conover, lil,
‘exas Commission on Human Rights, P O
Jox 13493, Austin, Texas 78711, (512)
37-8534

‘he amendment 1s proposed under the Texas
Sivil Statutes, Article 5221k, §3.02(10), which
rovide authorizalion for the commission to
nodify or delete any of the Enforcement sec-
ion.

‘he statute that affected by this rule 1s Texas
Sivil Statutes, Article 5221k, §1 01 et seq (as
imended by House Bill 860, Acts 1993, 73rd
-egislature, Chapter 276, effective Septem-
ser 1, 1993).

9329.1. Enforcement.

(a) The commission may bring a

ivil action against the respondent named 1n

complaint to effect [effectuate] the pur-

soses of the Act pursuant to the require-
ments of the Act, Arucle 7, §7.01(a).

(b) Upon a determination by the
commussion to bring a civil action, 1t shall
notify the complainant by registered mail,
return receipt requested.

(c) Upon timely application, at the
discretion of the court, the commission on a
majority vote of the commissioners may
intervene in any civil action pursuant to the
requirements of the Act, Article 7, §7.01(a).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt.

Issued in Austin, Texas, on Apnl 13, 1994

TRD-9435034 William M Hale
Exscutive Director
Texas Commission on
Human Rights

Earliest possible date of adoption. May 20,
1994

For further information, please call (512)
837-8534

¢ ¢ ¢

Chapter 331. Reports and
Recordkeeping

¢ 40 TAC §331.1

The Texas Commission on Human Rights
proposes an amendment to §331.1, concern-
ing Preservation and Use. This section de-
scribes the procedures regarding the making
and keeping of records by the commission.

Wilham M Hale, executive director, has de-
termined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion

Mr Hale also has determined that for each
year of the first five years the rule as pro-
posed is in effect the public benefits antici-
pated as a result of enforcing the rule as
proposed will be negligble. There will be no
effect on small businesses.

There are no anticipated costs to persons
who are required to comply with the rule as

proposed

Comments may be submitied to Witham M
Hale or Brooks Wiiliam (Bil) Conover, lli,
Commission on Human Rights, PO Box
13493, Austin, Texas 78711, (512) 837-8534.

The amendment is proposed under the Texas
Civil Statutes, Article 5221k, §3 02(10), which
provide authorization for the commussion to
modify or delete any of the Preservation and
Use section.

The statute affected by this rule 1s Texas Civil
Statutes, Article 5221k, §1.01 et seq (as
amended by House Bill 860, Acls 1993, 73rd
Legislature, Chapter 276, effective Septem-
ber 1, 1993).

§331 1 Preservation and Use  The com-
mission shall require a person under 1nvest-
gation in connection with a complaint filed
under this Act or subject to this Act to
[must] make and keep records pursuant to
the requirements of the Act, Article 8,
§8 01

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on Apnl 13, 1994

TRD-9439035 Willam M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date of adoption® May 20,
1994

For further information, please call. (512)
837-8534

¢ ¢ ¢

Chapter 333. Conformity
* 40 TAC §333.1

The Texas Commission on Human Rights
proposes an amendment to §333 1, concern-
ng Conformity This section describes the
commission's authonzation to administer the
Act in order to qualify for 706 deferral agency
designation and recewve funds from the fede-
ral government

William M. Hale, executive director, has de-
termuned that for the first five-year period the
section 1s i effect there will be no fiscal
mplications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr Hale also has determined that for each
year of the first five years the rule as pro-
posed 1s in effect the public benefits antici-
pated as a result of enforcing the rule as
proposed will be negligible. There will be no
effect on small businesses.

There are no anticipated economic costs to
persons who are required to comply with the
rule as proposed

Comments may be submited to Wilham M.
Hale or Brooks Wilkiam (Bil) Conover, i,
Texas Commussion on Human Rights, P.O.
Box 12493, Austin, Texas 78711, (512)
837-8534

The amendment 1s proposed under the Texas
Cuwil Statutes, Article 5221k, §3.02(10), which
provide authorization for the commussion to
modify or delete any of the Conformity sec-
tion.

The statute affected by this rule 1s Texas Cuwil
Statutes, Article 5221k, §1 01 et seq (as
amended by House Bill 860, Acts 1993, 73rd
Legislature, Chapter 276, effeclive Septem-
ber 1, 1993)

§333 1 Confornury  Pursuant to the Act,
Article 10, §10.05, [§10.06] the commission
1s authorized to admunuster the provisions of
this Act 1n a manner necessary to qualify
for 706 deferral agency designation and the
receipt of funds from the federal govern-
ment

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued In Austin, Texas, on April 13, 1994

TRD-9439036 Wiilklam M Hale
Executive Director
Texas Commission on
Human Rights

Earliest possible date ot adoption. May 20,
1994

For further information, please call: (512)
837-8534

¢ ¢ ¢
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