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ROPOSED
ULES

R

Before an agency may permanently adopt a new or amended section or repeal an existing section. a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also. in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency. or an association having at least

25 members.
Symbology

in proposed amendments. New language added to an existing section is indicated by the use

of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 7. BANKING AND
SECURITIES

Part 1. Finance
Commission of Texas

Chapter 3. Banking Section

Subchapter A. Securities Activ-
ities and Subsidiaries
e 7 TAC §3.4

The Finance Commission of Texas (the Com-
mission) proposes an amendment to §3.4,
concerning foreign banking

Section 3.4 was proposed and adopted by the
Commission in 1985 (10 TexReg 2543) to
permit stale banks to engage in foreign bank-
ing "as allowed for national banks, in an effort
to achieve competitive equality in the dual
banking system.” The language of the rule in
fact tracks the language used in 12 United
States Code, §601, the provision authorizing
national banks to engage in foreign banking
However, in connection with the recent pas-
sage of the North American Free Trade
Agreement (NAFTA), questions have arisen
regarding the intespretation of §3.4(a)(2) and
whether #t overrides the 10% investment hmi-
tation of Texas Civil Stalutes, Article
342-513(a)(1). Terms used in the rule and the
stalute are similar but not identical because
the rule tracks federal law without regard to
terms used in the slate stalute, leading to
some confusion. Specifically, a person has
questioned whether §3. 4(a)(2) authorizes an
investment of up to 25% of a state nonmem-
ber bank's capital and surplus in a foreign
bank subsidiary as would be permitted by the
Federal Deposit Inswance Corporation
(FDIC), 12 Code of Federal Regulations,
§347.4. National banks (and state member
banks) are not subject to any percentage
limitation as the Board of Governors of the
Federal Reserve System (the Fed) apparently
chose to restrict and regulate specific activi-
ties rather than Imit the amount of invest-
ment, 12 Code of Federal Regulations, Part

211, Subpant A

In any event, a state ronmember bank would
be required to obltain FDIC approval to invest
in a foreign bank, and would be subject to the
FDIC investment limitation A state member
bank would be subject to Fed activity restric-
tions. The purpose of §3.4 should be to facili-

tate foreign banking by state banks to the
extent permdted by federal banking regula-
tors.

The proposed amendment to §3.4 will clanty
that the investment limdations of Arkle
342-513(a)(1) do not apply to investments
authonzed by the section, broaden the Com-
missioner’'s discretion, forward the original
purpose of the rule, and faciitate the imple-
mentation of NAFTA.

Everette D. Jobe, general counsel, Texas De-
partment of Banking, has determined that for
the frst five-year period the amendment as
proposed will be in effect, there will be no
fiscal implicalions for state or local govern-
ment as a result of enforcing or administering
this section.

Mr Jobe also has determined that for each
year of the first five years the section is in
effect, the public benefit anticipated as a re-
sult of enforcing or administering this section
is the enhancement of competitive equalty of
state banks to national banks There is no
effect on small businesses There is no antici-
pated economic cost to persons requied to
comply with the section as proposed

Comments on the proposal may be submitted
in writing to Everette D. Jobe, General Coun-
sel, Texas Department of Banking, 2601
North  Lamar Boulevard, Austin, Texas
78705-4294

The amendment 15 proposed under Texas
Civil Statutes, Article 342-113(4), which pro-
vide the Commussion with the authorty to
promulgate general rules and regulations to
permit state banks to transact their affairs in
any manner which they could do were they
organized and operating as national banks

The articles and sections that are affected by
the amended §3.4 are. Texas Consttution,
Aricle XVI, §16, and Texas Civil Statutes,
Articles 342-512 and 342-513.

§3.4 Foreign Bunking.
(a)-(b) (No change.)

(¢) The investment limitation of
Texas Civil Statutes, Article
342-513(a)(1) does not apply to an invest-
ment made pursuant to this section. The
banking commissioner may approve any
activity or investment authorized by this
section subject to such restrictions as the

banking commissioner deems advisable
and consistent with safe and sound bank-
ing practices, and may require any in-
vestment pursuant to paragraphs (a)(2)
or (a)(3) of this section to constitute a
majority interest in the voting securities
of the bank or corporation acquired.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued n Austin, Texas, on April 22, 1994.

TRD-9439675 Everette D Jobe
General Counsel
Texas Department of
Banking

Proposed date of adoption: June 17, 1994

For further information, please call: (512)
475-1300

¢ ¢ 4

Subchapter B. General
e 7 TAC §3.21

(Edutor's note The text of the following section
proposed for repeal will not be published The
section may be examined n the offices of the
Finance Commussion of Texas or tn the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Bra:os Street, Austin)

The Finance Commission of the State of
Texas (the Commission) proposes the repeal
of §3.21 concerning the exemption of vehi-
cles (automobiles) owned by the Texas De-
pariment of Banking (the Department) from
state vehicle dentification requirements and
the use and operation of exempt vehicles.
Pursuant to Senate Bill 1, 70th Legislature,
Second Called Session (General Appropria-
tions Act), the Legislature provided that none
of the funds appropriated could be used by
the Department “for the purchase and/or
maintenance of any additional or replacement
automobiles during the biennium.” The bien-
nium was for the period from September 1,
1987 to August 31, 1989. Subsequent appro-
priations acts have contained the same prohi-
bition Further, Senate Bill 1, as enacled by
the 70th Legistature, provided that it was the
intent of the Legislature that the Depariment’s
fieet of vehicles be "phased out over a period
not to exceed tivee years, and that the
agency begin reimbursing its personnel on a

¢+ PROPOSED RULES April 29, 1994
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standard mileage basts * The Depariment has
completed this phase-out process and no lon-
ger owns any aulomobiles or other vehicles.
As theie 1s no longer an underlying basis for
§3 21, it should be repealed

Sammie K Glasco, Assistant General Coun-
sel, has determined that, for the first five-year
period the repeal as proposed will be in ef-
fect, there will be no fiscal imphcatons for
state or local government as a result of re-
pealing this section

Sammie K Glasco, Assistant General Coun-
sel, also has determined that, for each year of
the first five-year period the repeal as pro-
posed will be in ettect, the public beneht an-
ticpated as a result of the repeal will be that
superfluous rules wili be eliminated There
will be no effect on small businesses No
economic cost will resuft to enties as a result
of the repeal of §3 21

Comments on the proposed repeal may be
submitted in wniting to Sammie K Glasco,
Assistant General Counsel, Texas Depart-
ment of Banking, 2601 North Lamar Boule-
vard, Austin, Texas 78705-4294

The repeal ol this section 1s pioposed
pursuant to the Banking Code, Aricle
342-103, which gives the Commussion the
authorty to "adopt rules and determine gen-
eral policies for the regulation of state banks,
state associations, savings banks, and the
consumer credit industry of the state "

No statute will be affected by the repeal

§321 Exempung Velcles Owned by the
Bunking  Department of Tewas from Re-
quirements of ldentficatton Inscreptions

This agency hereby cerifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued i Austin, Texas, on April 22, 1994

TRD-9439680 Everette D Jobe
General Counsel

Deparnment of Banking
Proposed date of adoption June 17, 1994

For further information, please call (512)
4751300

L4 L/ *
¢ 7 TAC §3.27

(Editor™s note The text of the following section
proposed for repeal wil not bhe published The
seclion mav he examined in the offices of the
Finance Commission of Texas o in the Tewas
Register office, Room 245, Tames Earl Rudder
Building, 1019 Brazos Steet, Awsin )

The Finance Commussion of the State of
Texas (the Commission) proposes the repeal
of §3 27 concerning the enforcement of final
judgment against state banks Section 327,
effectve January 12, 1988, provides that no
attachment, injunclion or execulion agamst a
stale bank or ds property would be effective 1f
issued before a final judgment This rule has
been coditied in Article 342-609 of the Bank-
ng Code, effective June 16, 1989, which pro-
vides that no attachment, munction, or

19 TexReg 3206 April 29, 1994 Texas Register o

execution issued on or after September 1,
1989, shall be enforced agamnst a financial
nstitution until all appeals have been ex-
hausted or foreclosed by law

As §327 has been superseded by Aricle
342-609 of the Banking Code which covers
the same subject matters, §3.27 should be
repealed.

Sammee K. Glasco, Assistant General Coun-
sel, has determined that, for the first five-year
period the repeal as proposed will b2 in ef-
fect, there will be no fiscal implications for
state or local government as a result of re-
pealing this section

Sammie K Glasco, Assistant General Coun-
sel, also has determined that, for each year of
the frst five-year period the repeal as pro-
posed will be in effect, the public benefit an-
ficipated as a result of the repeal will be that
there will be no unnecessary duplication of
rules and statutes There will be no effect on
small businesses No economic cost will re-
sult to entties as a result cf the repeal of

§3 27.

Comments on the proposed repeal may be
submitted in wrting to Sammie K Glasco,
Assistant General Counsel, Texas Depart-
ment of Banking, 2601 North Lamar Boule-
vard, Austin, Texas 78705-4294.

The repeal of this section I1s proposed
pursuant to the Banking Code, Arlicle
342-103, which authorizes the Commission to
"adopt rules and determine general policies
for the regulation of state banks, state associ-
ations, savings banks, and the consumer
credt industry in the state *

The Banking Code, Arlicle 342-609, is the
only existing slatute related to the proposed
repeal No statute will be affected by the
repeal

§3 27 Enforcement of a Final Judgment
Agaimst a State Bank

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on Apnl 22, 1994

TRD-9439679 Everette D Jobe
General Counsel
Department of Banking

Proposed date of adoption June 17, 1994

For further information, please call (512)
475-1300

¢ ¢ L/
* 7 TAC §3.33

(Edutor’s note The teat of the following section
proposed for repeal will not be published  The
sechion may he examined an the offices of the
Finance Commissvion of Texas or in the Tevas
Register office, Room 245 Jlames Earl Rudder
Bulding, 1019 Bracos Street, Aushin)

The Finance Commussion of the State of
Texas (the Commussion) proposes the repeal
of §3 33 concerning notice and processing
tmes for certain applications by banks and
frust companies Existing §3 33 contans pro-

visions regarding notice and processing times
for foreign bank agencies which would be
more appropriately located in Subchapter C
of Chapter 3. Accordingly, the Commission
proposes a new §3.45 in conjunclion with this
repeal that establishes notice and processing
times for foreign bank agencies. In addition,
§3 33 includes notice and processing times
for applications other than those to engage in
a business. Because such applications do not
fall within the parameters of the Texas Gov-
ernment Code, §2005003 and §2005.006,
provisions in §3.33 relating to them are not
required by law and should be repealed.

Alien Barr, Deputy Director of Corporate Ac-
tivities, Texas Department of Banking, has
determined that, for the first five-year period
the repeal as proposed will be in effect, there
will be no fiscal implications for state or local
government as a result of repealing this sec-
tion

Mr. Bam, also has determined that, for each
year of the fwst five-year penod the repeal as
proposed will be in effect, the public benefit
anticipated as a result of the repeal will be
that this section, which sets unnecessary no-
tice and processing times and contains sub-
ject matter that can be located more
appropriately elsewhere, will be eliminated
There will be no effect on small businesses
No economic cost will result o entities as a
result of the repeal of §3 33.

Comments on the proposed repeal may be
submitted in writing to Sharon Gillespie, As-
sistant General Counsel, Texas Department
of Banking, 2601 North Lamar Boulevard,
Austin, Texas 78705-4294

The repeal of this section is proposed
pursuant to the rulemaking authorily under
the Texas Government Code, §2005.003,
which requires a state agency that issues
permits to "adopt procedural rules for pro-
cessing permit applications and issuing per-
mits,” and pursuant to the Texas Banking
Code, Article 342-103, which gives the Com-
mussion the authority to "adopt rules and de-
termine general policies for the regulation of
stale banks, stale associations, savings
banks, and the consumer credn industry of
the state.”

Texas Cwil Statutes, Articles 342-1005-342-
1007, and Texas Government Code,
§2005.003 and §2005 006. No statute will be
affected by the repeal

§333. Nonces to Applicants, Application
Processing Times, Appeals

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

found to be within the agency's authority to
adopt

Issued in Austin, Texas, on Apni 22, 1994

TRD-9439678 Everette D Jobe

General Counsel
Department ot Banking

Proposed date of adoption June 17, 1994
For further nformation, please call (512)
475-1300
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e 7 TAC §3.36

(Editor's note. The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Finance Commussion of Texas or in the Texas
Register office, Room 245, James Earl Rudde:
Building, 1019 Brazos Street, Austin )

The Finance Commission of the State of
Texas (the Commission) proposes the repeal
of 7 TAC §3.36 concerning the operation of
banks and trust companies under the same
conditions as national banks. Section 336
was adopted effective March 26, 1992, in
order to resolve the potential conflict between
Article XVI, §16(c) of the Constitution of the
State of Texas which provides, in part, that
state banks shall have "the same rights and
privileges that are or may be granted to na-
tional banks of the United States” domiciled in
Texas and Arlicle 342-910a of the Banking
Code, which established mandatory legal hol-
idays for state banks and trust companies.
National banks are permitted to close or re-
main open on any state designated holiday
unless the Comptroller of the Currency di-
rects otherwise by written order, and the pur-
pose of §3.36 was 10 put state banks in party
with national banks in terms of holiday clos-
ings. Article 342-910a of the Banking Code
was repealed effective September 1, 1993.
As a result, there are no longer mandatory
state bank holidays. As there is no longer an
underlying statutory basis for §3.36, it should
be repealed.

Sammie K. Glasco, Assistant General Coun-
sel, has determined that, for the first five-year
period the section as proposed will be in
effect, there will be no fiscal implications for
state or local government as a result of re-
pealing this section.

Sammie K. Glasco, Assistant General Coun-
sel, also has determined that, for each year of
the first five-year period the section as pro-
posed will be in effect, the public benefit an-
ticipated as a result of the repeal will be that
superfiuous rules will be eliminated. There
will be no effect on small businesses No
economic cost will result 1o entities as a result
of the repeal of §336.

Comments on the proposed repeal may be
submitted in writing to Sammie K. Glasco,
Assistant General Counsel, Texas Depart-
ment of Banking, 2601 North Lamar Boule-
vard, Austin, Texas 787054294

The repeal of this section is proposed
pursuant to Article 342-103 of the Banking
Code, which authorizes the Commission to
"adopt rules and determine general policies
for the regulation of state banks, state associ-
ations, savings banks, and the consumer
credit industry in the state.”

Article 342-910a of the Banking Code re-
pealed by Acts 1993, 73rd Legislature, Chap-
ter 254, §1, is the only slatute related to the
proposed repeal. No statute will be affected
by the repeal.

§3.36. Operation of Banks and Trust Com-
panies Under the Same Conditions as Na-
tional Banks.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt
Issued in Austin, Texas, on April 22, 1994

TRD-9439677 Everette D Jobe
General Counsel
Depariment of Banking

Proposed date of adoption. June 17, 1994

For further information, please call: (512)
475-1300

¢ ® ¢
Subchapter C. Foreign Bank
Agencies

e 7 TAC §3.45

The Finance Commission of Texas proposes
new §3 45 concerning notice and processing
times for license applications by foreign bank
agencies. Existing §3.33, which contains sim-
ilar information, is proposed for repeal in this
issue of the Texas Register. Proposed §3 45
incorporates those portions of §333 which
pertain to foreign bank agencies; clarifies and
comrects them as necessary, and places the
new provisions with other rules on foreign
bank agencies.

The Department has received no oniginal per-
mit applications for foregn bank agencies
within the 12-month period preceding publica-
tion of this proposed section. The Depart-
ment's processing tmes for renewal
applications for foreign bank agencies over
this same 12-month period is as follows' the
minimum time is nine days from the date the
completed application is received, the max-
mum time, 50 days; and median time, 26
days

Allen Barr, Deputy Director of Corporate Ac-
tivities, Texas Department of Banking, has
determined that, for the first five-year period
the section as proposed will be in efiect, there
will be no fiscal implications for state or local
government as a result of amending this sec-
tion

Mr. Barr also has determined that, for each
year of the first five-year period the section as
proposed will be in efect, the public benefit
anticipated as a result of the amendment will
be that this section will accuralely and co-
gently reflect the law and departmental proce-
dures regarding notices and processing times
affecting license and license renewal applica-
tions of foreign bank agencies. There will be
no effect on small businesses. No economic
cost is anticipated to result to entities as a
consequence of the adoption of §3 45.

Comments on the proposed amendment may
be submitted in writing to Sharon Gillespie,
Assistamt General Counsel, Texas Depar-
ment of Banking, 2601 North Lamar Boule-
vard, Austin, Texas 787054294,

The new section 1s proposed pursuant to the
rulemaking authorty under the Texas Gov-
ernment Code, §2005 003, which requres a
slate agency that issues permis to adopt
procedural rules for processing permit apph-
cations and issumng permds

Texas Civil Statutes, Articles 342-1005-342-
1007; and the Texas Government Code,
§2005 003 and §2005 006.

§3 45 Application to Enguge in Business as
a Foreign Bank Agency" Notices to Appli-
cants, Application Processing Times; Ap-
peals.

(a) Form of Application. An appli-
cation for authorization to engage in busi-
ness as a foreign bank agency under Texas
Civil Statutes, Article 342-1001, et seq.
must be filed on a form prepared and pre-
scribed by the Banking Commissioner

(b) Notice to Applicant. The De-
partment of Banking shall issue a written
notice within ten days of receipt informing
each applicant either that the application is
complete and accepted for filing, or that the
application 1s deficient and specific addi-
tional information 1s required

(c) Action on Foreign Bank

Agency Applications

(1) Application for License
Once a completed foreign bank agency ap-
plication for license has been accepted for
filing, the Banking Commissioner shall de-
termine whether to approve or deny the
application within 45 days; provided that if,
within that period, the Commissioner deter-
mines there should be a hearing on the
application, a hearing will be set and a
decision made in accordance with Chapter
13 of thus title

(2) Application for License Re-
newal. Once a complete foreign bank
agency application for license renewal has
been accepted for filing, the Banking Com-
missioner shall determine whether to ap-
prove or deny the application withuin 30
days If the Commissioner determines there
should be a hearing on the application, a
hearing will be set and a decision made in
accordance with Chapter 13 of this title.

(d) Violation of Notice and Pro-
cessing Tumes. An applicant may appeal
directly to the Banking Commissioner for a
timely resolution of a dispute arising from a
violation of the periods set forth in this
section An applicant shall perfect an appeal
by filng with the Department a written
request for appeal within 30 days of the
date a dezision is made on the application,
requesting review by the Banking Commis-
sioner to determine whether the established
period for granting or denying the applica-
tion has been exceeded The decision on the
appeal shall be based on the written appeal
filed by the applicant and any response by
the Department and. if the Banking Com-
mussioner deems necessary, a hearing may
be set to take evidence on the matter

(e) Decision on Af)peal. The Bank-
ing Commissioner shall decide the appeal in
the applicant’s favor if the Commissioner
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determines that the time periods established
in this section have been excceded and the
Department has failed to establish good
cause for the delay. The Banking Commis-
sioner shall issue a written decision to the
applicant within 60 days of the filing of an
appeal. If an appeal is decided in an appli-
cant’s favor, the applicant will be reim-
bursed the application fee which the
applicant has paid to the Department under
Texas Civil Statutes, Article 342-1005(4) or
Article 342-1007(c). as the case may be. A
decision in favor of the applicant under this
subsection does not affect any decision to
grant or deny the application, which shall
be based on applicable substantive law
without regard to whether the application
was timely processed.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 22, 1994

TRD-9439676 Everelte D Jobe
General Counsel
Depariment of Banking

Proposed date of adoption June 17, 1994

For turther information, please call' (512)
4751300

¢ L4 ¢
Chapter 4. Currency Exchange
e 7 TAC §4.1

(Editor's note The text of the following section
proposed for repeal will not be published The
section may be examined in the offices of the
Finance Comnussion of Texas o1 n the Tevas
Register office, Room 245, James Earl Rudder
Building, 1019 Bracos Street, Austin )

The Finance Commission of the State of
Texas proposes the repeal of §4. 1 concern-
ing the issuance of provisional licenses under
the Currency Exchange Act, Texas Civil Statl-
utes, Article 320 (the Act). Section 4 1, effec-
tive March 26, 1992, provides that the
Banking Commissioner ot Texas (the Com-
missioner) may grant a provisional license to
any person who has filed a completed appli-
cation with the Department of Banking on or
before December 31, 1991 It also allows the
Commissioner to issue a provisional license
to any person who makes a good faith effort
to comply with Act. The purpose of this sec-
tion was fo allow the Commissioner to issue
provisional licenses 1o businesses already in
operation as of the effective date of the Act,
January 1, 1992, to prevent disruption or in-
terruption of the activities of these businesses
and the services they provided 1o the public

The Act has been in effect for more than two
years. The purpose served by this section
has been fulfilled and no provisional licenses
are in effect at this time. Section 4 1 should
therelore be repealed.

Brian R. Herrick, assistant general counsel,
has determined there will be no fiscal implica-
tions lor state or local government as a result

of repealing this section for the first five-year
period after the repeal.

Mr. Herrick, also has determined that for each
year of the first five-year period the repeal as
proposed will be in effect the public benefit
anticipated as a result of the repeal will be the
elimination of confusion with respect to the
availability of provisional licenses under this
section. There will be no effect on small
businesses. No economic cost will result to
entities as a result of the repeal of §4.1.

Comments on the proposed repeal may be
submitted in writing to Brian R. Herrick, As-
sistant General Counsel, Texas Depariment
of Banking, 2601 North Lamar Boulevard,
Austin, Texas 78705-4294.

The repeal of this seclion is proposed
pursuant to Texas Civil Statutes, Article 350,
§7, which authorize the Finance Commission
to adopt rules necessary to implement Article
350.

Article 350 of the Banking Code is the only
statute related to the proposed repeal. No
statute will be affected by the repeal.

§4 1. Provisional License.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on April 22, 1994.

TRD-9439686 Everette D Jobe
General Counsel

Department of Banking
Proposed date of adoption' June 17, 1994

For further information, please call (512)
475-1300

* ¢ L4
* 7 TAC §4.7

The Finance Commission of Texas proposes
an amendment to §4.7, concerning bonding
requirements under the Currency Exchange
Act, Texas Cwvil Statutes, Arlicle 350 (the
Act), to allow the Banking Commissioner of
Texas (the Commissioner) to review the
amount of the bond during or after an exami-
nation of a hcensee under the Act or a review
of the quarterly reporis submitted by a li-
censee under 7 TAC §4 3.

Pursuant to the Act, §10, the Commussioner
1s required to determine the appropriate level
of bonding for a licensee Existing §4 7 was
adopted to set forth the method for setting
bond amounts under the Act, and subsection
(e) provides that the Commissioner will re-
view the bond amount each year when the
license is renewed, or at any ime after there
is a change in the manner n which the li-
censee conducts business or a change in the
ownership or management of the licensee’s
business Experience has proven that the
Comnusstoner needs the flexibility, in sdua-
tions where licensees have underestimaled
or understated their volume of business, to
change the requred amount of the bond to
ensure the public is adequately protected in
the event of a violation of law or a defalcation
by a licensee

The proposed amendment to §4.7(e) will give
the Commissioner the power to reset or ad-
just the required bond amount during or sub-
sequent to an examination of a licensee or
after a review of the quarterly reports submit-
ted by a licensee, if the bond is found to be
inadequate based on findings of the examina-
tion or review of the quarterly reports.

Brian R. Herrick, assistant general counsel,
Texas Department of Banking, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Herrick also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be enhanced
protection of the public through bonding re-
quirements that more closely reflect the cur-
rent volume of a licensee’s business.

The economic cost 1o persons required to
comply with the section as proposed is diffi-
cult to quantify In most instances, the
amendments would be affecting only those
licensees who provided inaccurate or incor-
rect data to the Department when their bond
amounts were set or last adjusted. The rule
would allow the Commissioner to re-set the
bond amount to the level at which #t should
have been set to begin with. In those cases,
the licensee would simply be incurring a cost
it should akready have incurred, but delayed
as a result of ts emror or misrepresentation.
The cost to those licensees who actually ex-
perience significant fluctuations in business
volume ftriggering adjustmenmt of the bond
amount under the amendments would be the
time value of money of the additional pre-
mium cost of the increased bond for the
period of time between the dale on which the
increase is required under the amended rule
and the date it would have been required
under the current rule. Under the current rule,
the bond would be reviewed and adjusted
annually. The amendment would allow it to be
reviewed, at most, quarterly, and then ad-
justed only if 1t is less than 90% of the amount
required under this section. Therefore, on the
average, bonds subject to adjustment would
be increased 45 months earlier under the
amended rule. The premium for currency ex-
change bonds averages 5.0% to 10% per
$1,000 of coverage. The ditference in pre-
mium charges depends upon the financial
stability of the licensee, its credit history,
whether and to what extent the bond is collat-
eralized, and the individual policies and phi-
losophies of the underwriters.

The cost of comphiance will be approximately
the same for small businesses and the larg-
est businesses.

Comments on the proposal may be submitted
to Bnan R. Hemick, Assistant General Coun-
sel, Texas Depatment of Banking, 2601
North Lamar Boulevard, Austin, Texas
78705-4294

The amendment is proposed under Texas
Civil Statutes, Article 350, §7, which require
the Commission to adopt rules necessary 1o
mplement Article 350, and under §10, which
gives the Commissioner the power to set the
bond amount
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Texas Civil Statutes, Article 350 and Article
489d are affected by the proposed amend-
ment of §4.7.

§4.7. Bond Requirements; Deposit in Lieu
of Bond.

(a)-(d) (No change.)
(e) Review.

(1) The Commissioner shall re-
view the bond amount each year when the
licensee’s license is renewed and adjust
the bond amount in accordance with sub-
section (a), (b), or (d) of this section [The
bond amount will be set based on volume of
business in the previous four calendar quar-
ters.]

(2) The Commissioner may re-
view and adjust the bond amount at any
time if:

(A) there is a change in the
manner in which the licensee conducts busi-
ness; [or]

(B) there is a change in the
ownership or management structure of li-
censee’s business, including a change in
principal; or

(C) the Commissioner finds
that the amount of bond posted by the
licensee is less than 90%. of the amount
required under subsection (a), (b), or (d)
of this section during or after an exami-
nation of a licensee’s business or review
of a licensee’s quarterly reports submit-
ted in accordance with §4.3 of this title
(relating to Reporting and
Recordkeeping).

Q) The adjusted bond
amount will be based on the volume of
licensee’s currency exchange and trans-
mission business in the previous four cal-
endar quarters.

() (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authornty to
adopt.

Issued in Austin, Texas, on Apnl 22, 1994

TRD-9439684 Everette D Jobe

General Counsel
Texas Department of
Banking

Proposed date of adoption: June 17, 1994

For further information, please call (512)
475-1300

¢ L 4 L 4

Part II. Banking
Department of Texas

Chapter 10. Trust Companies
« 7 TAC §10.1

The Finance Commussion of Texas (the Com-
mission) proposes new §101 to establish
mimmum  capital requrements for a trust
company to do business with the general
pubhc Sechion 10.1 was ongmally proposed
n the March 8, 1994, 1ssue of the Texas
Register (19 TexRey 1618), and such pro-
posal 1s withdrawn i this issue of the Texas
Register

Texas Civil Statutes, Articles 342-1101,
§2(b), and 342-1108(b) authorize the Com-
mission to adopt rules regarding and the
Banking Commissioner of Texas (the Com-
missioner) to require additional capitai of a
trust company as may be necessary to pro-
tect the safety and soundness of the trust
company The expernience of the Commis-
sioner and her predecessor in office over the
last several years i closing and fiquidating
insolvent trust companies has convinced her
and the Comnussion that the minimum capital
required under the Banking Code is insuffi-
cient {o prolec! the safety and soundness of a
trust company and to protect those members
of the general public that do business with a
trus! company

Adequate protection 1s not provided to trust
company customers thiough directors and of-
ficers hiabiity nsurance policies and blanket
bonds Several commenters disagreed with
thus statement based on discussions with in-
suiance agenls and companes, but the case
law suggests otherwise Such policies and
bonds almost umiversally contain a "regula-
tory exclusion™ clause that prohibits claims
brought by a regulatory agency in any capac-
ity (ncludmng as receiver for the purpose of
restoring losses to customers) and a “reguia-
tory takeover® clause that effectively cancels
the policy or bond, no matter who a subse-
quent claimant might be, at the moment the
regulator first takes action o control the insti-
tution to carrect a deteniorating financial con-
dition  United Staies e Insurance Company
v fFederal Deposit Insurance Corporation,
981 F 2d 850 (5th Crr 1993), holds that even
the appomiment of a supervisor by agree-
ment conslituted a lakeover by state officials
sufficient to mvoke automatic cancellation of
a standard Farn 24 bond Regulators have
argued that reguiatory exclusion and regula-
tory takeover clauses should be vod as
against public policy, to no avall Federal De-
posit Company of Maryland v Conner, 973
F2d 1236 (5th Cr 1992), Shaip v Federal
Savings and Loan Insurance Corporation,
858 F 2d 1042 (5th Cu 1988)

Given the illusory protections afforded by in-
surance, mcreased capital slandards are nec-
essary to provide an adequate cushion to
members of the general public against oper-
ating arxd mvestment errors, whether inten-
tional or otherwise, haud and defalcations by
trust company employees Contrary to the
belief of some commenters, the Commus-
stoner does not seek msurance recovernies on
behalf of the regulator, but rather solely to
recover fuds for the purpose ol restoring

losses caused to trust company customers by
mismanagement or fraud

As origmnally proposed, §10 1 set a mummum
capital standard of the greater of $1 5 milhon
or 0.25% of the value of fiduciary assets
under management Existing iust companies
would have been requured to raise thewr cap-
tal levels ratably over a thiee year period,
subject to extensions of ime at the discretion
of the Commussioner upon apphcation The
amount of requred mummum capital and the
time within which to make required adjust-
ments could, in the discretion of the Comrus-
sioner upon written application, be reduced or
nereased as the particular crcumstances of
a trust company may justty or require

The Texas Depariment of Banking (the De-
partment), on behalf of the Commussion, re-
ceived 55 comment letters, excluding from
such count early comment letters recewed
from persons that have been superceded by
later comment letters from these same per-
sons While all comments opposed the cur-
rent proposal, approximately 50% expressed
the belief that an increase in capial require-
ments was probably warranted, and about
50% opposed any rule at all Those that sug-
gested a specific capital mcrease supported a
$1 million capital level with a five year phase-
in period, although six commenters sug-
gested a tiered siructure of discrete capital
levels based on fiduciary assels under man-
agement, with a ceiling of from $1 mithon to
$1.5 miflion

All commenters opposed any capital standard
expressed as a percentage of fiduciary as-
sets under management, although one
commenter nciuded an nteresting, Decem-
ber 1993 study, by a consulting group on
behalf of Bankers Roundtable, which con-
cludes that appropiiate economic capital ra-
tios for fiduciary services are 2-4 basis poinls
(0.02%-0 04%) for non-discretionary assets
and 59 basis pomnts (0 05%-0 09%) for dis-
crefionary assets That commenter argues
that, if the Commussion must use a percent-
age formula in the rule, the rule should use
three and seven basis ponts for non-
discretionary and discretionary assets, re-
spectively, in rehance on the study

Only about 36% stated that the proposal was
anti-competitive in that banks and other finan-
cial service providers were not subject to the
rule or that it discnminated against small trust
companies, hut the sentiment clearly 1s pre-
sent in a majorty of comments One
commenter supported the capital requue-
ments of the rule it the phase-in peniod could
be longer Several commenters supported the
concept of a guaranty fund, which would re-
qurre legisiative action

A number of commenters opmned that the
Commussion was without authority to adopt
the rule, argumng that the intent of the Legisia-
ture was to impose a capial standard of
$500,000 and to grant the Commussioner the
power to increase capital as to any particular
tfrust company based only on the specific
facts of that case The Commussioner does
have that authorty, Texas Civil Statutes, Arti-
cle 342-1108(b). The Commission, however,
has the authonty to adopt rules "as may be
necessary lo accomplish the purposes” of
trust company regulation, Texas Civil Slat-
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utes, Article 342-1106(b) The Department
believes this grant of authority is broad
enough to encompass the proposed §10 1,
especially because the Commissioner be-
lieves the $500,000 standard i1s inadequate to
protect the safety and soundness of any of
the trust companies within her jurisdiction
While the Commissioner could elect to in-
crease captal for each trust company
pursuant to individual action, adoption of the
higher capital standard by rule, with discretion
to lower the standard where warranted, s a
more efficient and effective process

Finally, a substantial minonty of commenters
suggested ncreased reliance on insurance,
and erther rejected the Department's analysis
of insurance limnations or proposed the re-
quied deletion of regulatory exclusion and
regulatory takeover clauses. The Department
will continue to investigate the potential for a
rule requinng insurance but believes the mini-
mum capital rule as revised should be consid-
ered separately

The Department has carefully reviewed all
comments and has revised the proposal to
requre a capital level of $1 million plus
$25,000 for each $50 million, or portion
thereol, of tolal fiduciary assets under man-
agement by the trust company in excess of
$1 bilhon, with a five year phase-in period
The definition of trust company has also been
expanded in the revised proposal to include
state banks with only trust powers

The incremental, add-on portion of capital Is
equivalent to 0 05% (five basis points) of fidu-
ciary assets under management in excess of
$1 billion, but tiered to provide greater ease
of calculation and capital management. The
amount of requred mimmum capital and the
time within which to make required adjust-
ments could, in the discretion of the Commis-
sioner upon writen application, be reduced or
increased as the particular cwrcumstances of
a trust company may justify or require Trust
companies subject to the mcremental, add-on
portion of capital will have two quarters to
increase capital to the required level indicated
by a four quarter moving average of hiduciary
assets under management.

The Commissioner and the staff of the De-
pariment of Banking (the Department) find
the December 1, 1993, study prepared by
First Manhatten Consulling Group on behalf
of The Bankers Roundtable to be highly per-
suasive The study is availlable from the De-
pariment for $7 20, the cost of duphication and
matiing According to the study, for tiduciary
services the principal causes of loss are oper-
ating risks which can be grouped into seven
categories investment management deci-
sions; operations errors; fraud and embezzle-
ment; technical faruwes, legal habilties;
natural hazards (e g , fire, earthquake, flood),
and others (e g, environmental risk)

The key operational risks for fiduciary ser-
vices include the failure to clear and settle
customer-directed trades on a timely basis,
properly hold collateral for lcan securties,
manage trust assets to preserve capital or
according to the stated purpose of the trust,
mamntain accurate records of customer activi-
hies, properly account for, or notity chents of,
corporate actions (e g, dvidends or stock
splits); and issue tax or government required
torms in an accurate and timely manner

Businesses can take action to limit operating
risks such as through the purchase of insur-
ance, adjustment of cost structures, and use
of internal and external audit and examination
procedures, but a residual amount of operat-
ing risk remains for which capital should be
calculated and assigned. The study con-
cluded by recommending economic capital
ratios of 0.05% to 0.09% for discretionary
assets and 002% to 004% for
nondiscretionary assets. Over 95% of
commenters on the proposed §10.1 strongly
opposed any distinction between discretion-
ary and nondiscretionary assets, and the De-
partment believes that such a distinction
would be difficult and complex to administer.
Accordingly, the revised proposal does not
make the distinction, although the rule pro-
posal specifies that the Commissioner can
take the degree of discretion vested in the
trustee into account regarding an application
to alter the required minimum capital level.

Based on trust company equity capital and
fiduciary assets under management as of
September 30, 1983, the new proposed capi-
tal standard would apply to 39 trust compa-
nies, 13 of which already have capital and
surplus in excess of the proposed require-
ment. The new proposed standard would also
apply to one state bank, which meets the
capital requrement. Three trust companies
have in excess of $1 billion under manage-
ment and would be subject to the variable
adddion to capital, with deficiencies ranging
from $390,000 to $1,986,000. The remaining
23 trust companies would have deficiencies
in capital ranging from $129,000 to $500,000,
with an average deficiency of $300,000. Each
irust company with a deficiency in capital
would be required to raise capital to the re-
quired level over a five-year period with pos-
sible extensions available

Several commenters also requested greater
discretion in investing capital in excess of
$500,000 than is currently permitted The De-
partment believes that due consideration
should be given to the suggestion and will
examine s oplions n this regard.

Everelte D Jobe, General Counsel, Texas
Department of Banking, has determined that,
for the fust five-year period the section as
proposed will be in elfect, there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or adminislering
this section. While trust companies both large
and small will be required to raise capital
either through retained earnings or contribu-
tions by shareholders, the increase i capital
is not an expense or cost, but rather remains
the property of the trust company

Mr Jobe also has determined that, for each
year of the fwst five years the section is in
effect, the public beneft anhicipated as result
of enforcing or administening this section is
the enhanced protection of the general public
and a substantially reduced risk of loss of
fiduciary assets in the event of an involuntary
liquidation, as has frequently occuired in prior
frust company closings There will be no ef-
fect on small businesses No economic cost
will result to entities as a result of complying
with the proposed section An economic cost
will accrue to the shareholders of each al-
fected trust company, as dvidends will be

restricted for a period of years or capital calls
will be made in order 1o increase capital.

Comments on the proposal may be submitted
in writing to Everette D. Jobe, General Coun-
sel, Texas Department of Banking, 2601
North Lamar Boulevard, Austin, Texas
78705-4294.

The new section is proposed under Texas
Civil Statutes, Article 342-1101, §2(b), which
provide the Commission with the authority to
prescribe regulations to require additional ca-
pital, and under Article 342-1106, which pro-
vides the Commission with the authority to
promulgate and adopt rules and regulations
as may be necessary to accomplish the pur-
poses of Chapter XI of the Banking Code
(Texas Civil Statutes, Article 342-1101 et
seq).

The following are the articles and sections
that are affected by the proposed new §10.1:
Texas Civil Statutes, Articles 342-1101 and
342-1108.

§10.1. Minimum Required Capital for a
Trust Company.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Beginning restricted capi-
tal-The initial level of restricted capital of a
trust company as determined by the first
quarterly report filed by the trust company
after the effective date of this section, or
annual report if the effective date is in the
fourth quarter, subject to correction or re-
statement as a result of examination,

(2) Capital-The aggregate
amount paid in by shareholders for the par
or stated value of the shares of capital stock
of a trust company, in consideration for
such shares.

(3) Certified surplus-That
amount of surplus of the trust company that
is designated in writing by the board of
directors or managers as certified and dis-
closed on periodic quarterly and annual re-
ports delivered to the Commissioner.

(4) Commissioner-The Banking
Commissioner of Texas.

(5) Restricted Capital-The sum
of capital and certified surplus.

{6) Surplus-The aggregate
amount paid in by shareholders in excess of
the par or stated value of the shares of
capital stock of a trust company in consider-
ation for such shares, plus undivided prof-
1s.

{7) Total fiduciary assets under
management-The aggregate of assets held
by a trust company in any fiduciary capac-
ity, including but not limited to the capacity
of trustee, executor, administrator, guardian,
custodian, or agent, or another capacity in
which the trust company has legal but not
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beneficial title, regardless of the degree of
discretion vested in the trust company. For
purposes of this section, a trust company
shall calculate total fiduciary assets under
management as the average of fiduciary
assets under management for the preceding
four quarters, as reported in quarterly and
annual reports filed by the trust company,
subject to correction or restatement as a
result of examination.

(8) Trust company-A corporate
entity that possesses a Texas charter to do
business as a trust company, issued by ei-
ther the State Banking Board pursuant to
Texas Civil Statutes, Article 342-1101,
§1(b), or the Commissioner pursuant to
Texas Civil Statutes, Article 342-1101, §4;
or a state bank with only trust powers.

(b) Minimum Restricted Capital.
Except as otherwise provided in this sec-
tion, the minimum restricted capital of a
trust company must be not less than $1
million plus $25,000 for each $50 million,
or portion thereof, of total fiduciary assets
under management by the trust company in
excess of $1 billion, as determined on a
quarterly basis. Subject to subsection (c) of
this section, a trust company has two quar-
ters to fund an increase in minimum re-
stricted capital caused by an increase in
total fiduciary assets under management.

(c) Implementation.

(1) Any trust company with be-
ginning restricted capital that is less than
the minimum restricted capital required by
subsection (b) of this section must increase
its restricted capital annually thereafter, by
each anniversary date of the quarterly or
annual report upon which the initial deter-
mination of beginning restricted capital is
made, according to the following schedule:

(A) year l-by a sufficient
amount to cause restricted capital to equal
such company’s beginning restricted capital
plus at least 20% of the difference between
the minimum restricted capital required at
that time and such company's beginning
restricted capital;

(B) year 2-by a sufficient
amount to cause restricted capital to equal
such company’s beginning restricted capital
plus at least 40% of the difference between
the minimum restricted capital required at
that time and such company's beginning
restricted capital;

(C) year 3-by a sufficient
amount to cause restricted capital to equal
such company’s beginning restricted capital
plus at least 60% of the difference between
the minimum restricted capital required at
that time and such company’s beginning
resiricted capital;

(D)  year 4-by a sufficient
amount to cause restricted capital to equal
such company’s beginning restricted capital
plus at least 80% of the difference between
the minimum restricted cgpital required at
that time and such company’s beginning
restricted capital; and

(B) year 5-by a sufficient
amount to cause restricted capital to equal
at least the minimum restricted capital re-
quired at that time by subsection (b) of this
section. Thereafter, the trust company shall
have and maintain at least the minimum
restricted capital.

(2) The implementation sched-
ule set forth in paragraph (1) of this subsec-
tion is a minimal requirement, and does not
authorize a reduction of capital and surplus
for a trust company that has more capital
and surplus than is required for restricted
capital under the implementation schedule
but less than is required under subsection
(b) of this section. Any trust company that
possesses restricted capital in excess of
minimal requirements or achieves the mini-
mum restricted capital level prior to the
required deadlines in the implementation
schedule may not thereafter reduce its re-
stricted capital without the express written
consent of the Commissioner.

(d) Certified Surplus. Except to ab-
sorb losses in excess of uncertified surplus,
certified surplus shall not be reduced with-
out the prior written consent of the Com-
missioner. The board of directors shall, in
connection with each transfer to or reduc-
tion in certified surplus, promptly file with
the Commissioner its certificate reflecting
such transfer or reduction. An increase in
certified surplus is effective immediately
upon the approval of an appropriate resolu-
tion by the board of directors.

(e) Extensions of Time. Upon ap-
plication by a trust company subject to sub-
section (c) of this section, the
Commissioner, in the exercise of discretion,
may grant one or more extensions to a trust
company to permit additional time to
achieve the required restricted capital levels
if, in the Commissioner’s .opinion, the trust
company has made a good faith effort to
achieve such restricted capital levels.

(H Modifications in Minimum Re-
stricted Capital. Notwithstanding subsection
(b) of this section, the Commissioner may,
on a case by case basis and in the exercise
of discretion consistent with protecting
safety and soundness, reduce or increase the
amount of minimum restricted capital, or
may grant extensions of time to achieve
required, periodic adjustments in the mini-
mum restricted capital for such trust com-
pany. Among the safety and soundness
factors to be considered by the Commis-

sioner in the exercise of discretion are the
nature and type of business conducted; the
amount of fiduciary assets under manage-
ment; the type of fiduciary assets held and
the depository of such assets; the complex-
ity of fiduciary duties and degree of discre-
tion undertaken; the competence and
experience of management; the extent and
adequacy of internal controls; the presence
or absence of annual unqualified audits by
an independent certified public accountant;
the reasonableness of business plans for
retaining or acquiring additional restricted
capital; and the existence and adequacy of
insurance obtained or held by the trust com-
pany for the purpose of protecting its cus-
tomers, beneficiaries and grantors.

(g) This section does not create any
presumption regarding the adequacy of the
capital structure proposed for a new trust
company in a charter application to the
State Banking Board.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439693 Everette D Jobe
General Counsel
Texas Department of
Banking

Proposed date of adoption: June 17, 1994

For further information, please call: (512)
475-1300

¢ ¢ ¢
Chapter 11. Miscellaneous
General

* 7 TAC §11.27

The Texas Commissioner of Banking and the
Finance Commission propose new §11.27 to
establish procedures and fees for inspection
and photocopying of public records under
Chapter 552 of the Texas Government Code,
commonly known as the Texas Open Re-
cords Act.

Pursuamt to Acts 1993, 73rd Legislature,
Chapter 428, §5, and amendments to the
Texas Open Records Act made therein (see
text following the Government Code,
§552.261), each: agency must adopt rules
specifying its charges in an effort to recover
the agency's full cost of providing copies of
fublic records. Proposed §11.27 will accom-
plish this objective.

David Speer, Director, Budget and Planning
Division, Texas Depariment of Banking, has
determined that, for the first five-year period
the proposed new seclion will be in effect
there will be no fiscal implications for state
government, local government. The proposed
rule will formalize pre-existing agency policy
regarding copy charges and will not result in
an increase in revenue to state government.

Mr. Speer also has determined that, foi' each
year of the first five years the proposed new
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section is in effect, the public benefit antici-
pated as a resul of enforcing this section is
the publication of the means by which public
information maintained by the Department of
Banking may be accessed by members of the
general public. There will be no effect on
small businesses.

Mr. Speer estimates that no increased eco-
nomic costs to persons required to comply
with the proposed section will be incumred.
Comments on the proposal may be submitted
in writing to Everette Jobe, General Counsel,
Texas Department of Banking, 2601 North
Lamar Boulevard, Austin, Texas 78705

The new rule is proposed under the provi-
sions of Acts 1993, 73rd Legislature, Chapter
428, and Government Code §§552.230,
552.261, and 552. 263, which autharize the
agency to promulgate reasonable rules of
procedure under which public records may be
inspected efficienily, safely, and without de-
lay, and which require the agency to pre-
scribe rules specifying the charges the
agency will make for copies of public records

The following statutes are affected by this
rule: Government Code, Chapter 552.

§11.27. Open Records Requests; Charges.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanungs, unless
the context clearly indicates otherwise.

(1) Commissioner-The Banking
Commissioner of Texas.

(2) Department-The Texas De-
partment of Banking.

(3) Readily available informa-
tion-Public information that already exists
in printed form, or information that is stored
electronically, and is ready to be printed or
copied without requiring any programing,
but not information that requires more than
30 minutes to prepare for release as a result
of required redaction for the purpose of
deleting information that is confidential by
law.

(4) Standard-size copy-A
printed impression on one side of a piece of
paper that measures up to 8 1/2 inches by
14 inches. A piece of paper that is printed
on both sides shall be counted as two cop-
ies.

(b) The request. Upon receipt of a
written request from a requesting party, in-
cluding another state or federal agency,
which clearly identifies the public records
requested to be copied or examined
pursuant to Chapter 552 of the Government
Code (the Texas Open Records Act), the
Department shall make every reasonable ef-
fort to provide the information in the man-
ner requested as quickly as possible without
disruption of normal business activities,
provided that information that is confiden-
tial by law will not be provided except
under court order, Attorney General direc-

tive, or other legal process. All inquiries
will be treated equally. Fees imposed by
this section may be waived or reduced in
the discretion of the Banking Commis-
sioner, provided that no fee will be charged
for requests for less than five standard-size
copies
(c) Copy and service charges

(1) A charge of $0.10 per page
will be collected from the requestor and
recipient of standard-size copies

(2) For standard-size copies of
more than 50 pages of readily available
information, a charge of $15 per hour of
personnel time spent locating, copying, and
preparing the information for delivery or
inspection shall be added to the copy
charges specified by paragraph (1) of this
subsection (c)

(3) For standard-size copies of
information that is not readily available, a
charge of $15 per hour of personnel time
spent locating, copying, redacting confiden-
tial information, and preparing the informa-
tion for delivery or inspection, plus $3 00
per hour for overhead, plus $0 50 per min-
ute of computer time (if applicable) shall be
added to the copy charges specified by
paragraph (1) of this subsection (c)

(4) If cerufication of copies is
requested, an additional charge of $5 00 per
document will be added to the computed
fee.

(5) The cost for non-standard-
size copies shall be determined by reference
to any recommended standards promulgated
by the General Services Commission, Title
1, §§11161-11170

(6) If the anticipated charges un-
der this subsection plus anticipated charges
under subsection (d) of this section exceed
$100, the Department may require a bond
for payment of costs or cash prepayment
equal to the total anticipated charges prior
to release of the requested information

(d) Delivery charges.

(1) U.S. mail. When copies are
required to be maied, the cost of postage
will be added to the computed fee

(2) Expedited dehivery When
copies are required to be sent by overnight
courier or other expedited delivery, the cost
of the service will be added to the computed
fee unless the requestor furnishes a recipient
billing number for use by the Department in
delivering the copies to the carrier.

(3) Faxing. The charge for
faxing copies 1s $0 10 per page for local
telephone delivery, $0 50 per page for tele-
phone delivery within the same area code,
and $1.00 per page for telephone delivery to
a different area code. The Department may
not be required to fax 20 or more pages of

information and may require another form
of delivery.

{e) Inspection of records. Records
access for purposes of inspection will be by
appointment only and will only be available
during regular business hours of the Depart-
ment. However, if the safety of any public
record or the protection of confidential in-
formation is at issue, or when a request for
inspection would be unduly disruptive to
the ongoing business of the office, physical
access may be denied and the option of
receiving copies at the usual fees shall be
provided.

(f) Department coordinator. The
open records coordinator for the Depart-
ment 1s the Commissioner or designee.

This agency herehy centifies that the proposat
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on April 22, 1994,
TRD-9439673 Everette D. Jobe

General Counse!

Texas Department of
Banking

Proposed date of adoption: June 17, 1994

For further information, please call: (512)
4751300

¢ L 4 ¢

Chapter 25. Prepaid Funeral
Contracts

Subchapter B. Regulation of
Licenses
* 7 TAC §2523

The Texas Department of Banking (the De-
partment) proposes an amendment to 7 TAC
§25.23, governing fees applicable to the regu-
lated prepaid funeral services and merchan-
dise industry, sometimes referred to as the
prepaid funeral benefits industry, pursuant to
Texas Civil Statutes, Article 548b (the Act), to
reduce the insurance conversion fees in cer-
tain circumstances.

The Department adopted §25.23 to be effec-
tive February 24, 1994 (19 TexReg 1037).
One comment regarding an earlier version of
proposed §25.23 crilicized the $1,000 fee for
applications to convert from a trust-funded
plan to an inswance-funded plan. The De-
partment responded that even the $1,000 fee
was insufficient to recover the costs associ-
ated with processing the application because
of the complexity and variety of insurance
products and problems uncovered by the
Texas Department of Insurance. However,
the Department committed to lowering the fee
by amendment at some future date it & can
bring down the cost of processing through
expenence and developed expertise in insur-
ance conversions. The proposed amendment
1s designed to provide such a reduction in the
case of conversion applications involving cer-
tain inswance products.

Stephanie Newberg, director, Special Audits
Division, Texas Department of Banking, has
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determined that for each year of the first five
years the proposed section will be in effect,
there will not be fiscal implications for state or
local government as a result of enforcing or
administering the section.

Ms. Newberg also has determined that, for
each year of the first five years the section as
proposed will be in effect, the public benefit
anficipated as a result of enforcing the sec-
tion is reduced application fees for a limited
number of applications. There will be no ef-
fect on small businesses. There is no antici-
pated economic cost to persons required to
comply with the section as proposed.

Comments on the proposal to be considered
by the Texas Depariment of Banking should
be submitted in wriling within 30 days after
publication of the proposed section in the
Texas Register to Everette D. Jobe, General
Counsel, Texas Department of Banking, 2601
North Lamar Boulevard, Austin, Texas 78705.

The new section is proposed under Texas
Civil Statutes, Article 548b, §1A(d) and §2,
which empower the Department to set fees
for inswance conversion applications.
Texas Revised Civil Statutes, Article 548b, is
affected by the proposed rule.

§25.23. Application Fees.
(a) (No change.)

(b) Application Fees. The applica-
tion fees set forth in this subsection have
been set in accordance with the Act for the
purpose of defraying the cost of administer-
ing this Act. Except as otherwise provided
in this subsection, all fees are due at the
time the application is filed and are nonre-
_fundable. An application submitted without
the appropriate filing fee will be deemed
incomplete and will not be considered.

(1)-(2) (No change.)

(3) Conversion Application Fee.
An applicant for the conversion of a trust-
funded prepaid funeral benefits operation to
an insurance-funded prepaid funeral bene-
fits operation shall pay a $1,000 fee per
application, provided that, if the conver-
sion will result in the issuance of an an-
nuity product identical in form to one
that has been approved by the Depart-
ment after December 1, 1993, in response
to a substantially similar application, the
applicant shall submit a $500 fee per
application, In the event additional pro-
cessing time is required because the ap-
plication is incomplete, the applicant
shall pay the addition processing costs
incurred in excess of the filing fee origi-
nally submitted, at the rate of $500 per
eight-hour employee day, provided that
the total fee cannot exceed $1,000. Until
any such additional fee has been paid by
the applicant, the application will be
deemed incomplete and will not be con-
sidered.

(c) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439694 Everette D Jobe
General Counsel
Texas Department of
Banking

Proposed date of adoption' June 17, 1994

For further information, please call: (512)
475-1300

¢ L 4 ¢

Subchapter B. Regulation of
Licenses

* 7 TAC §2525

The Banking Department of Texas (the De-
partment) proposes new §25.25 concerning
the conversion of prepaid funeral contracts
from trust funded benefis to insurance
funded benefits, as provided for under Texas
Civil Statutes, Article 548b, §1A (the Act).

The conversion of prepad funeral contracts
to inswance funded benefits from trust
funded benefits is permissible under §1A of
the Act if the insurance funded arrangement
will safeguard the rights and interests of the
individual prepaid funeral coniract purchasers
to substantially the same or grealer degree
as the trust funded arangement. In the past,
the Depariment has reviewed insurance con-
version applications and based its determina-
tion on the quality and extent of benefits
under the insurance policy, as well as the
status and condition of the applicant funeral
home and the insurer, as a way of determin-
ing whether the proposed insurance funded
arrangement would safeguard the rights and
interesis of the individual prepaid funeral con-
tract purchasers to the same degree as or a
greater degree than provided under the exist-
ing trust funded arangement. (See Opinion
Texas Attorney General Number MW-336
(1981)). While relatively few insurance com-
panies have been involved in these conver-
sions in the past, interest in nsurance
conversions has grown among insurers in
Texas.

The Department propcses to adopt §25.25 in
order to more clearly outiine the basic re-
quirements for an application for conversion
under §1A of the Aci. As proposed, §25.25
would also set foith the standards for ap-
proval of the conversion application and the
required documentation that must accompany
an apyplication for conversion, as well as infor-
mation relevant to requesting a hearing on an
application prior to final denial by the Depart-
ment.

Brian R. Herrick, Assistant General Counsel,
Texas Department of Banking, has deter-
mined that for each year of the first five years
the proposed rule is in effect there will be no
fiscal implications that will result from enforc-
ing or administering the section. The pro-
posed amendment will have no efiect on
slate or local government.

Mr. Herrick also has determined that, for each
of the first five years the proposed amend-

ment will be in effect, the public benefiis
anticipated as a result of enforcing the pro-
posed amendment will be the clarification and
streamlining of the conversion application
process under §1A of the Act. This should
enhance the orderly administration of the Act
and ensure that the purposes of the Act, as
they relate to the conversion of prepaid fu-
neral contracts from trust funded benefils to
insurance funded benefits, are substantially
fulfiled. There will be no effect on small
businesses.

There will be no greater economic cost to
persons who choose to apply for conversion
under the Act, §1A. Proposed §25.25 should
shorten the time period required to process
and approve or reject an application by set-
ting forth the requirements for applications
and the standards against which those appli-
cations will be measured.

Comments on the proposal may be submitted
to Brian R. Herrick, Assistant General Coun-
sel, Texas Department of Banking, 2601
North Lamar Boulevard, Austin, Texas
78705-4294.

This section is proposed under Texas Civil
Statutes, Article 548b, §2, which authorize
the Department to prescribe reasonable rules
and regulations concerning all matters inci-
dental to the enforcement and orderly admin-
istration of Article 548h.

Texas Civil Stalutes, Article 548D, is affected
by the newly proposed §25. 25.

§25.25. Conversion From Trust to Insur-
ance Funded Bencfits.

(a) Purpose. Existing prepaid fu-
neral contracts that utilize trust funded ben-
efits may be converted to an insurance
funded benefits arrangement pursuant to
Texas Civil Statutes, Article 548b, §1A(d)
(the Act). Application for conversion must
be made on forms prescribed by the Texas
Department of Banking (the Department)
and must meet the requirements of the Act
and this section.

(b) Applications.

(1) A funeral home applying for
permission to convert trust funded benefits
under existing prepaid funeral contracts to
insurance funded benefits must, at a mini-
mum:

(A) hold a valid permit is-
sued by the Department under the Act;

(B) be in good standing with
the Department;

(C) have been examined by
the Department at least once within the 24
month period immediately preceding the
date of the application and not have been
found to be in violation of any applicable
laws or regulations, or to have any other
deficiencies of any significance which have
not been remedied or carrected to the satis-
faction of the Department; and
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(D) submit a completed con-
version application with the Special Audits
Division of the Department.

(2) Each application for conver-
sion must be accompanied by:

(A) a copy of a letter from
an insurance company authorized to do
business in Texas to the applicant that:

(i) sets forth the insurance
company’s agreement to issue insurance
policies to convert the prepaid funeral con-
tracts from trust funded benefits to insur-
ance funded benefits; and

(ii) identifies all of the
permit holders with whom the insurance
company has contracted during the previous
two years for conversion of prepaid funeral
contracts from trust to insurance funded
benefits;

(B) a copy of the agreement
between or among the insurance company,
the applicant, and the permit holder who
will hold and administer the insurance
funded prepaid funeral contracts after con-
version (if other than the insurance compa-
ny). regarding the transfer, receipt, and
application of the trust funds upon conver-
sion, which agreement must:

(i) include the full name
of the agent or agents who will be receiving
the commission and their respective Texas
Department of Insurance (TDI) license
numbers; and

(i) require that a copy of
the policies issued be furnished to the re-
spective prepaid funeral contract purchas-
ers;

(C) a pre-enhancement sum-
mary of the individual prepaid funeral con-
tracts, which must include, at a8 minimum,
the following information, as well as aggre-
gated totals for each category of informa-
tion, if appropriate:

(i) purchaser’s name and date of
birth;
(ii) date of issuance;
(iii) face amount;

(iv) amount paid in and
amount left owing;

(v) accumulated earnings;

(vi)  cancellation benefit
and death benefit; and

(vii) portion of face
amount retained by the applicant;

D) a post-enhancement
summary of the individual prepaid funeral
contracts, which must include, at a mini-

mum, the following information, as well as
aggregated totals for each category of infor-
mation, if appropriate:

(i) insured’s name;
(i) amount paid in;

(iii) amount applied to the
purchase of the insurance policy;

(iv) cancellation benefit
and death benefit under the insurance pol-
icy; and

(v) portion of face
amount retained by the applicant;

(E) a copy of the form of
insurance policy to be issued upon conver-
sion showing the approval stamp of TDI;

(F) a copy of a letter from
TDI approving the use of the specific policy
for prepaid funeral contract conversions;

(G) a copy of the proposed
negative response notification letter to the
prepaid funeral contract purchasers contain-
ing a statement explaining the purchaser has
only 30 days to file a request with the
Department of Banking to have the contract
converted back to trust funded benefits;

(H) if the insurance company
is not rated in Best’s Agents Guide, current
financial statements for the insurance com-
pany (dated no more than 18 months prior
to the date of the application) and a copy of
the insurance company’s most recent Na-
tional Association of Insurance Commis-
sioner’s report;

(I) a copy of the insurance
company’s most recent TDI examination
report, dated no more than 36 months prior
to the date of the application;

(J) a copy of the insurance
company’s most recent independent actuar-
ial certification, dated no more than one
year prior the date of application;

(K) a copy of the proposed
notification letter from the insurance com-
pany to the prepaid funeral contract pur-
chasers regarding the conversion;

(L) a statement defining the
insurance policy load, including the per-
centage and dollar amount of the load and
how the load will be distributed;

(M) a copy of the mortality
tables for life insurance products issued in
conncction with the conversion, which must

include cash surrender values. cash re-
serves, and derived premiums;

(N) a statement from the in-
surance company that the reserves for each
policy will equal the cancellation benefits of
the insurance policy; and

(0) the conversion applica-
tion fee prescribed in §25.23 of this chapter.

(c) Standards for Approval of Ap-
plication.

(1) Applications for conversion
will be approved by the Department if, in
the Department’s opinion, the rights and
interests of the prepaid funeral contract pur-
chasers under the insurance funded benefits
arrangement will be safeguarded to the
same degree as or to a greater degree than
provided under the trust funded benefits
arrangement.

(2) In order for insurance bene-
fits under an application for conversion to
be considered to safeguard the rights and
interests of the prepaid funeral contract pur-
chasers to the same degree as or a greater
degree than the trust funded benefits, the
insurance benefits must comply with this
subsection.

(A) The insurance funding
vehicle must provide the prepaid funeral
contract purchaser with a cancellation bene-
fit that is greater than or equal to the cancel-
lation benefit provided for under the trust
funded arrangement. .

(B) The cancellation benefit
must be the obligation of the insurance
company and not a third party.

(C) The initial transfer of
the trust funds to the insurance company
must include the full sum collected by the
applicant as principal on the trust funded
prepaid funeral contracts proposed for con-
version, plus all earnings accumulated with
respect thereto, as of the transfer date. No
load, commissions, or other fees or ex-
penses may be paid from the trust funds
transferred pursuant to the conversion appli-
cation.

(D) No provision may appear
in the insurance policy that provides or
allows for contesting coverage, limited
death benefits in the case of suicide, or
makes reference to a physical examination,
or any other provision that contradicts the
original trust funded prepaid funeral con-
tract or the benefits provided thereunder.

(E) The death benefit under
the insurance policy must be no less than
the death benefit prior to conversion.
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(F) The insurance policy
must provide for guaranteed growth begin-
ning in the first year of the policy, both in
the death benefit and cash surrender value.

(G) The insurance company
must pay all death and cancellation claims
in accordance with the provisions of the
Act.

(H) The insurance company,
or an agency or subsidiary of the insurance
company, must have a current valid permit
issued by the Department under the Act to
hold the post- conversion insurance funded
contracts, and must be in good standing
with the Department.

(1) The permit holder of the
post-conversion prepaid funeral contracts
must have been examined by the Depart-
ment at least once within the 24 month
period immediately preceding the date of
the application and not have been found to
be in violation of any applicable laws or
regulations, or to have any other deficien-
cies of any significance which have not
been remedied or corrected to the satisfac-
tion of the Department.

(3) The Department may require
that the trust funds transferred to the insur-
ance company pursuant to the conversion be
segregated and held in safekeeping by a
trust company or a state or federally char-
tered bank if deemed necessary to ade-
quately safeguard the rights of the prepaid
funeral contract purchasers in accordance
with paragraph (1) of subsection (c) of this
section.

(d) Examination. The Department,
pursuant to the Act, §(8)(b), may conduct
an examination of the applicant if deemed
necessary to protect the interests of the pre-
paid funeral contract purchasers. In the
event the annual examination of the appli-
cant permit holder has already been com-
pleted by the Department when an
application is accepted for filing, notwith-
standing the provisions of §25.24 of this
chapter, the applicant permit holder must
reimburse the Department for all reasonable
costs and expenses associated with any ex-
amination related to the conversion applica-
tion or subsequent voluntary cancellation of
the applicant’s permit.

(e) Hearings. The Commissioner
may order a hearing on the application. A
hearing, if ordered, shall be conducted
pursuant to the Department of Banking's
rules governing hearings. The applicant
shall have the burden to demonstrate the
existence of all factors necessary to entitle
the applicant to convert to insurance funded
benefits from trust funded benefits by a
preponderance of the evidence.

This agency hereby certifies that the proposal
has been reviewed by iegal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439687 Everette D Jobe
General Counse!
Texas Department of
Banking

Proposed date of adoption: June 17, 1994

For futher informalion, please call: (512)
475-1300

¢ ¢ ¢

Chapter 26. Perpetual Care
Cemeteries

¢ 7 TAC §26.1

The Texas Department of Banking (the De-
pariment) proposes an amendment §26.1,
conceming fees and assessments, to change
the financial base used for determination of
examination fees assessed against regulated
perpetual care cemetery trust funds pursuant
1o the Health and Safety Code, Chapter 712.

Adopted to be effective March 7, 1994 (19
TexReg 1213), §26.1 established through
various fees a funding mechanism to defray
the cost of administering the law governing
perpetual care cemetery trust funds, as man-
dated by the Heatth and Safety Caode,
§712.042 and §712.044(0b). In addition to
specified application fees, an examination fee
is collected based on the book value of the
totai assets in each trust fund. The assess-
ment base for the examination fee has been
criticized as discouraging voluntary contribu-
tions to the trust fund in excess of statutory
requirements. Commenters have argued that
excess contributions are necessary to ade-
quately maintain a perpetual care cemetery,
but that such contributions would cease if
subject to assessment. The Depariment
agrees that assessments should be based on
required contributions to the trust fund rather
than the absolute size of the trusi fund in
order to continue to encourage volumtary, ex-
cess contributions. Because aggreqjate trust
funds have grown since §26.1 was intially
proposed, a change in the assessment rate 15
unnecessary.

Commenters had also urged the Department
to consider a tiered structure of fees based
on the size of the affected business, and the
Department had indicated that it would con-
sider doing so. The Department has con-
cluded that a tiered structure of fees based on
the size of the affected business is not pres-
ently feasible because the Department does
not keep records to support such a determi-
nation. The Department solicits comments on
what data should be collected and its author-
ity to collect such data to permit a tiered
system of fees.

Stephanie Newberg, director, Speciai Audils
Division, has determined that for the first five-
year penod the section is in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the section

Ms. Newberg also has determined that for
each year of the first five years the section is
in effect the public benefit anticipaled as a
result of enforcing the section is the removal
of a disincentive to voluntary, excess contri-
butions to perpetual care cemetery trust
funds and the consequent enhancement to
protection of the interests of cemetery piot
owners. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
in writing to Everette D. Jobe, General Coun-
sel, Texas Department of Banking, 2601
North Lamar Boulevard, Austin, Texas 78705

The amendment is proposed pursuant to the
Health and Safety Code, §714. 044(b), which
empowers the Department 1o set fees in suffi-
cient amount to deiray the cost of administer-
ing the Health and Safety Code, Chapter 712.

The following statutes are atected by this
rule: Chapter 712 of the Health and Safety
Code.

§26.1. Fees and Assessment.
(a)-(b) (No change.)

(c) Examination Fees. The Depart-
ment shall assess and collect nonrefundable
examination fees in accordance with this
subsection. Except as otherwise provided in
this section, any assessed fee or an install-
ment payment as part of a fee is due at the
time of billing. The Department shall annu-
ally assess each Corporation an examination
fee, not to exceed $5,000 in a fiscal year, at
a rate of not more than $0.0012 per dollar
of the aggregate of required deposits to
[book value of the total assets in] the Fund
from inception of the Fund to the date of
the most recent examination report, as
determined pursuant to the Health and
Safety Code, §712.028 and reflected in
the examination report. The Department
may levy this fee in quarterly or fewer
installments in such periodically adjusted
amounts as reasonably appear necessary to
defray the costs of examination and the
administration of the Act. If the examina-
tion fee as computed in this subsection is
less than $25, a minimum examination fee
of $25 shall be levied and collected.

(d)-(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopl.

Issued in Austin, Texas, on April 22, 1994
TRD-9439695 Everette D Jobe

General Counsel
Department of Banking

Proposed date of adoption: June 17, 1994

For further information, please call: (512)
475-1300

¢ ¢ ¢
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TITLE 10. COMMUNITY
DEVELOPMENT

Part V. Texas Department
of Commerce

Chapter 162. Texas Exporters
Loan Fund

s 10 TAC §§162.1, 162.3-162.6,
162.8-162.10

The Texas Department of Commerce pro-
poses amendments to §§162 1, 162 3-162.6,
and 162 8-162 10, concerning the Texas Ex-
porters Loan Fund authorized by the Texas
Government Code, Chapter 481, Subchapter
D

Section 162.1, General Provisions, is being
changed in several ways Section 162.1(a) 1s
being changed to comrectly cte and refer to
the Administrative Procedure Act, which was
renamed and moved into the Texas Govern-
ment Code last legislative session Several
defintions are being changed to standardize
ianguage within the rules and to make correc-
tions and clanfications to the definitions. Sec-
tion 162 1(d)(2) 1s being amended to refer to
the "export business’ rather than to the "ex-
porter” While the terms mean the same
thing, the term "export business” is consistent
with the definion in the Texas Exporters
Loan Fund Act (the "Act”) at §481042(1) of
the Commerce Act The subsection i1s also
being amended to delete the word "private”
so that the defintion will refer to a "lender”
rather than to a "private lender” This amend-
ment 1s being proposed in order to be consis-
tent with the Act, which defines the term
"lender”, but does not define the term "privale
lender” at §481 042(2). Section 162 1(d)(4) is
heing amended to define "Board” as the Pol-
icy Board of the Texas Department of Com-
merce, because the Policy Board is the
governing board of the Agency Section
162 1(d) (7) is being amended to refer to the
“export business” rather than to the "export-
er”

Section 162 1(d)(11) 1s being amended to de-
lete the definition of FCIA in s entirety, be-
cause it 1s no longer necessary due to the
dissolution of the previous relationship be-
tween the Eximbank and the FCIA Seclion
162 1(d)(12) -(22) s beng renumbered as
§162 1(d)(11)-(21) due to the deletion of
§162.1(d)(11) Section 162.1(d)(12) 1s being
amended to enable the Texas Depariment ot
Commerce to guarantee up to 30% of a loan
This change comports with §481 059(d) of
the Act which allows the Agency to guarantee
up to 90% of a loan Section 162 1(d)(14) is
being amended to expand the definition of
"lender” to include other providers of working
capital loans which the Texas Department of
Commerce may approve This change is be-
ing made to give export businesses a larger
pool of lenders

The definition of loan review committee at
§481 162 1(d)(15) 1s being amended to allow
the Executive Drrector of the Texas Depart-
ment of Commerce to appoint the commitiee
There is no requirement in the Act that the
committee be approved by the Policy Board,
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and the Policy Board wants to allow the Exec-
utive Director to appoint the loan review com-
mitiee

Seclions 162 1(e)(1) and (2) are being
amended to add the Executive Director of the
Texas Department of Commerce to the list of
indviduals to which the conflict of interest
provision apphes. This change 1s necessary
because the 73rd Legislature amended
§481 050 of the Act to include the Executive
Dwector These subsections are also being
amended to refer to members of the "loan
review committee”™ rather than to members of
the "committee” for claritication

Section 162 1(g) 1s being amended to corect
the name of the Texas Open Records Act
and o provide the new citation to the Texas
Open Records Act, which 1s now codified in
the Texas Government Code This subsec-
tion 1s also being amended to delete the re-
qurements that the party requesting to
examine a document state the specific nature
of the document to be viewed and that the
appropriate fee accompany the request. The
deletion 1s being proposed because the Agen-
cy’'s Open Records policy will be covered in
another, more general, portion of ds rules

Section 162 1(h) 1s being amended to delete
the reference to the Finance Dwvision, which
no longer exists, and to refer instead to the
Export Finance Otfice, which administers the
Exporters Loan Fund Program

Sections 162.3(a) and (a)(4), Eligibilty Re-
quirements, are being amended to make
grammatical and clanfying changes Simi-
larly, §162 3(b)(1) is being amended to clanfy
that it refers back to the General Provisions of
the rules

Section 162 4(a), Filng Requirements and
Consideration of Applications, 1s bemg
changed to substiute the term "export busi-
ness” for the word applicant” and to delete
the words “during a business day” trom the
end of the sentence These changes should
provide greater clarity to this subsection of
the rules Subsection (b) of §162 4 1s being
amended to add the words “relating 1o Crite-
ria for Approval of Loan Guaranty" to the end
of the subsection This change is being pro-
posed to provide greater clarification Sub-
section (d) of §162.4 i1s being amended to
remove an unnecessary comma after the
word "may” in the last sentence

New §162 4(e) 1s being added to enable the
Texas Department of Commerce to assist
expori businesses which have not found a
lender This subsection will allow the Agency
to provide the export business a letter which
the business may present to potential lenders
indicating that the Texas Department of Com-
merce is generally aware of the transaction
for which the export business is seeking fund-
ing, and that the transaction, as presented to
the Agency, generally meets eligibiity re-
quirements for a guarantee if a satisfactory
lender is obtained These letters of interest do
not commit the Texas Department of Com-
merce to the guarantee of the loan Existing
§§162 4(e) and (f) are being relettered as
§§162 4(f) and (g) to have consecutive letter-
ing as a result of the new §162 4(e).

Section 162.5(a), Contents of Application, is
being amended at subsections (a)(1) and (8)
to refer to the "export business® rather than to

the "exporter " This change is being made to
be consistent in terminology within the rules
Subsection (a)(6) is being clarified by adding
additional information which the Texas De-
partment of Commerce requires to consider
an apphcation under the rules Similarly, sub-
section (a)(7) 1s being clarified by deleting the
words “foreign risk™ and replacing them with
"account recewable insurance " New subsec-
tions (a)(10) and (11) are being added to
reflect adddional requirements that the Texas
Department of Commerce will require in the
apphication ot the export business Subsec-
tion (a)(10) requires that the export business
provide evidence thal the project for which
the loan or guarantee is being sought con-
tains the requistte Texas content under §481
042(3) of the Act Subsection (a)(11) requires
the export business to identify the ten percent
equity infusion it is providing for the project,
as required by §481 059(d) of the Act

Secnon 162 6(c), General Terms and Condi-
tions of Department’s Financial Commitment,
1s being amended to increase the loan
amount which the Texas Department of Com-
merce can guarantee from 85% to 90% This
change 1s beng made to be consistent with
§481 059(d) of the Act, which authonizes the
guarantee of up to 9% of a loan Section
162.6(d) 1s being changed to delete the refer-
enre to "FCIA” since that entity no longer has
a relanunshiy with ‘ne Eximbank  Section
1€2 6(h) 1s being changed to aliow the Texas
Department of Commerce to charge up lo
15% of the principal balance guaranteed,
ad to increase the non-refundable apphca-
tron fee from $100 to $250 These changes
are being made in order 1o recover more of
‘he administrative costs incurred by the
A\gency from the diect beneliciaries of the
I an guarantees as required by §481 048(e)
of the Act Section 162 6(1)(2) 15 bemg
changed to refer to the “expont business,”
rather than to the "exporter " This change 1s
beng made throughout the rules

Section 162 8(b) 1s being amended to refer to
the "export business,” rather than to the "ex-
porter " This change 1s being made through-
out the rules to be consistent in terminology

Section 1629, Loan Review Committee, 15
beng changed to allow the Agency's Execu-
tive Director, rather than its Policy Board, to
appoint the loan review committee

Section 162 10, Ehgble Lenders, i1s being
changed to delete references to "private lend-
ers,” and to refer, instead, to "lenders " This
change 1s being made throughout the rules to
be consistent with the defmnition of lender” at
§481 042(2) of the Act Sections 162 10(a)
and (b)(2) are being amended to refer to the
export business” rather than to the "exporter "
This change 1s being made throughout the
rules for consistency Section 162 10(c) is
bemng amended to delete the word private”
before the word "lender” in order to be con-
sistent with the definution of "lender” found at
§481 042(2) of the Act and to add that a
lender seeking to make a loan for an export
transaction must include with the apphcation
the interest rate that the lender will charge the
export business This information 15 neces-
sary to enable the Texas Department of Com-
merce to determine whether to guarantee the
loan




Ed Sosa, expodt finance manager, has deter-
mined that during the frst five-year period the
rules are in effect there will be fiscal implica-
tions as a result of enforcing or administering
the rules. For the first five years that the rules
are in effect, the effect on state government
will be the administrative costs which the
Texas Department of Commerce incurs in
administering the Exporter Loan Fund Pro-
gram. These costs cannot be precisely quan-
tified; however, it 1s anticipated that the costs
will be somewhat less than the Agency is now
incurring in administering the Fund since
higher fees are proposed to be charged

Mr. Sosa does not believe that there will be
any costs to local government as a result of
the proposed rules Local governments
should indirectly benefit from the Exporter
Loan Fund Program, if loan guarantees are
given to export businesses withmn a local
community since the capital should allow the
export business to grow, thereby increasing
its revenues, upon which taxes are pad, and
increasing its need for employees

There may be small increased costs to a
lender which makes a loan to an export busi-
ness, because the Texas Department of
Commerce is proposing to change the guar-
anty fee pad by the lender from 1 0% to up to
1.5% ol the principal balance being guaran-
teed by the Agency It 1s also proposing to
increase the application fee by $150, to $250
This latter amount, however, is applhed to the
guaranty fee if the loan guarantee 15 ap-
proved. These small cost increases to a
lender will be partially, if not tolally, offset if
the Texas Department of Commerce in-
creases its loan guarantee from 85% 1o 90%
of the loan

Other costs to the public of complying with
the rules are not quantifiable since they de-
pend, in large part, on the amount of time
spent on the application and the wages of the
individual or individuals working on the appli-
cation. Such costs, however, should be no
greater under the amended rules than they
are under the existing rules for the Exporter
Loan Fund Program These costs, which wili
be incurred only by apphcants that seek to
receive loan guarantees from the Exporter
Loan Fund Program, should be more than
offset by the economic benefils realized by
successful applicants

The cost to small business of complying with
the rules 1s no different than the cost to other
applicants A local employment impact state-
ment has not been requested fiom the Texas
Employment Commussion concerning the im-
pact of these rules

Two copies of wntten comments on the pro-
posed rules shoukd be submitted to Renee
Mauzy, Staff Attorney, Texas Department of
Commerce, 816 Congress Avenue, Sute
1180, Austin, Texas 78701 within 30 days of
the publication of the proposed rules

The rules are proposed under the authorty of
the Texas Exporter Loan Fund, Subchapter
D, the Texas Goveinment Code,
§481.021(a)(1), and the Texas Government
Cade, Chapter 2001

The amendments implement the Texas Gov-
ernment Code, §§481 041-481 060

§162 1. General Provisions.

(a) Introduction. Pursuant to the au-
thority granted by the Texas Department of
Commerce Act, Texas Government Code,
Chapter 481, and the Administrative Pro-
cedure Act, Government Code, Chapter
2001, [Admunistrative Procedure and Texas
Register Act, Texas Civil Statutes, Article
6252-13a), the Texas Department of Com-
merce prescribes the following sections re-
garding practice and procedure before the
department 1n the administration and imple-
mentation of the Texas Exporters Loan
Fund program

(b) Purpose The purpose of these
sections is to provide standards of eligibulity
and application procedures for participation
in the program

(c) Objectives The major objec-
tives of the Texas Exporters Loan Fund
Program are to expand employment and
income opportunities for Texans through
increased exports of Texas products or ser-
vices by providing actual and potential ex-
porters, particularly small and medium-
sized exporters, and agricultural enterprises,
with information and technical assistance on
export opportunities, exporting techniques,
and financial assistance 1n support of export
transactions

(d) Definition of Terms The fol-
lowing words and terms, when used in this
chapter, shall have the following meamngs,
uniess the context clearly indicates other-
wise

(1) Act-The Texas Department
of Commerce Act, Texas Government
Code. Chapter 481

(2) Application-A  completed
application, including all documents and 1n-
formation required by the department and
submutted by the export business [exporter)
ot [private] lender for a project

(3) Allied Lenders-Financial in-
stitutions recewving approval from the de-
partment to participate 1n the department’s
export finance programs

(4) Board-The policy board [of
directors] of the department

(5) Business day-A day on
which the department 15 open for business.
The term shall not include any Saturday,
Sunday or traditional holiday officially ob-
served by the state The department’s nor-
mal business hours are 8§ am to 5 pm
each business day

(6) Department-Texas Depart-
ment of Commerce
N Equity-The export

business’s [exporter's] contribution to a
project 1n the form of cash, land or depre-
ciable property

(8) Executive director-The ex-
ecutive director of the department.

(90 Eximbank-The Export Im-
port Bank of the United States, which is the
independent United States Government
agency that helps to finance and facilitate
the export of United States goods and ser-
vices.

(10)  Export business-A person
engaged in the export of a Texas product or
service.

[(11) FClA-Foreign Credit In-
surance Association, which is Eximbank’s
agent responsible for insuring export ac-
counts receivable.]

(1D[(12)] Fund-Texas Export
Loan Guaranty Fund.

(12)[(13)] Guaranty amount—
With respect to loans made by financial
wnstitutions, is a sum measured in terms of
United States dollars, that in the case of
default by the borrower, guarantees repay-
ment of the loan, not to exceed 90% [85%])
of the loan. The guaranty amount may not
exceed $350,000, except in those instances
where the department determines that sub-
stantial job creation is a major component
of the project

(13)[(14)] Intellectual  proper-
ty-Architectural, engineering, surveys and
other professional type services.

(14)[(15)] Lender-A lending
wstitution, including a bank, trust company,
banking association, savings and loan asso-
ciation, mortgage company, investment
bank, credit union, life insurance company,
governmental agency that customarily pro-
vides financing, or an affiliate of any of
those entities. The term also applies to al-
lied lenders or other providers of working
capital loans approved by the Depart-
ment

(15)[(16)] Loan Review Com-
mittee-A committee appointed by the
[board] Executive Director to provide ad-
visory services on the issuance of guaranties
on export loans.

(16)[(17)] Program-Texas Ex-
porters Loan Guaranty Fund Program.

(I7[(18)] Project-The activities
of an export business engaged in entering or
expanding into export markets, found by the
department to meet all eligibility require-
ments of the Act and this chapter.

(18)[(19)] SBA-United States
Small Business Administration.

(19){[(20)] Staff-The staff of the
department.

(20)[(21)] State-State of Texas.

(21)[(22)] Texas product-A
manufactured good or service at least 25%
of the total value of which is represented by
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Texas source components, labor, or intellec-
tual property or the export or pre-export
preparation of a Texas agricultural product
or livestock.

(e) Conflicts of interest.

(1) A member of the board, the
Executive Director, the loan review com-
mittee, agent, or employee of the depart-
ment, in his or her own name or in the
name of a nominee, may not hoid an owner-
ship interest of more than 7-12% or in
excess of $50,000 of the fair market value
of an association, trust, corporation, partner-
ship, or other entity that is, in its own name
or in the name of a nominee, a party to a
contract or agreement under this chapter on
which the member of the board, the Execu-
tive Director, the loan review committee,
agent, or employee may be called on to act
or vote

(2) With respect to a direct or
indirect interest, other than an interest pro-
hibited by paragraph (1) of this subsection,
in a contract or agreement under this chap-
ter on which the member of the board, the
Executive Director, the member of the
loan review committee, agent or employee
may be called on to act or vote, the member
of the board, the Executive Director, the
member of the loan review committee,
agent, or employee shall disclose the inter-
est to the department before the taking of
final action by the department concerning
the contract or agreement, and shall disclose
the nature and extent of the interest and his
or her acquisition of it. This disclosure shall
be publicly acknowledged by the depart-
ment and kept a part of the loan file. A
member of the board, the Executive Direc-
tor, a member of the loan review commut-
tee, agent, or employee who holds such
interest may not be officially involved in
regard to the contract or agreement, may
not vote on a matter relating to the contract
or agreement, and may not communicate
with the Executive Director or other mem-
bers, agents, or employees concerning the
contract or agreement. Notwithstanding any
other provision of law. a contract or agree-
ment entered into in conformity with this
subsection is not void or wnvalid because of
an interest described by this subsection, nor
is a person who complies with this subsec-
tion guilty of an offense, and the person
may not be removed from office or be
subjected to other penalty because of this
interest

(3) A contract or agreement
made in violation of this section is null and
void and does not create an action against
the department.

(f) Statements and opinions State-
ments and opinions expressed orally or in
writing by the staff ir response to inquiry or
otherwise, and not specifically 1dentified
and promulgated as rules, shall not be con-

sidered regulatory standards of the depart-
ment.

(g) Examination of records. Any
party may request [requesting] the exami-
nation of records pursuant to the Texas
Open Records Act, Texas Government
Code, Chapter 552, in writing to the De-
partment’s General Counsel. [Texas Civil
Statutes, Article 6252-17a, shall indicate 1n
writing the specific nature of the document
to be viewed, and if photocopying is de-
sired, the appropriate fee must accompany
the request.]

(h) Written communication with the
department. Applications and other written
communications to the department should
be addressed to the attention of the Export
Finance Office, (Finance Division] Texas
Department of Commerce, Post Office Box
12728, Austin, Texas 78711-2728.

§162 3. Eligibility Requirements

(a) Applicants. An export business,
located 1n Texas, is eligible to submit an
application to the department if the [pro-
posed] export business meets the following
criteria

(1) must be entering or expand-
ing into export markels;

(2) has a reasonable equity in-
terest in the bustness, which shall be deter-
mined on a case-by-case basis by the
department and/or [and] the lender; how-
ever, the applicant must provide at least
10% of the total cost of the project,

(3) the project must involve an
export transaction, and

(4) meet approval standards as
set forth in §162 7 of this title (relating to
Criteria for Approval of Loan Guarantet).

(b) Projects. In order for a project
to be eligible for financing under the pro-
gram, the project must meet the following
requirements’

(1) be a Texas product, as de-
fined in §162.1(d), of this title (relating to
General Provisions), and

(2) consist of ehgible project
costs

(c) Project costs The proceeds of a
loan guaranteed by the fund may be used to
finance the following costs which are di-
rectly related to exporting'

(1) the purchase of inventory,

(2) the purchase and installation
of machinery and equipment,

(3) the purchase of raw materi-
als,

(4) operations costs relating to
the manufacture of a Texas product, and
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(5) operations cost relating to
the marketing of a Texas product.

(d) Ineligible project cosis. Costs
which are not eligible include the
refinancing of existing debt.

§162.4. Filing Requirements and Consider-
ation of Applications.

(a) Application forms. An export
business [applicant] or lender seeking a
loan guaranty from the department must use
the application forms provided by the de-
partment. One copy of the completed appli-
cation with all supporting documentation
and required exhibits and attachments must
be submitted to the department [during a
business day])

(b) Initial review by staff The staff
reviews the applicaton for completeness
and notifies the applicant of any additional
information required When all required in-
formation has been received, the staff deter-
mines if the project meets the approval
standards set forth 1n §162.7 of this title
(relating to Criteria for Approval of Loan
Guaranty)

(c) Consideration of application.
Following staff review, the loan review
committee considers the application The
executive director finally considers the ap-
plication taking 1nto account the purpose of
the fund and the criteria and terms of the
program

(d) Approval of applcation. If the
executive director approves the application,
the applicant 1s notfied in writing setting
forth the terms and conditions of the finan-
cial assistance approved. The department,
together with the lender and any other pri-
vate or governmental participants, prepares
the written agreements and documents nec-
essary to close the loan or finalize the
credit, in accordance with the terms and
conditions set forth in the notice of ap-
proval The executive director may[,] waive
any requirement of any section in situations
where such requirement is not necessary for
the protection of the public interest.

(e) Letter of Interest. If an appli-
cant has not been able to secure a lender,
a letter of interest may be issued by the
Department sunimarizing the proposed
transaction as presented to the Depart-
ment by the applicant, and providing
terms and additional information, if any
are required. The applicant may then use
the letter of interest to locate a lender,
The Department may assist the applicant
in locating a funder. The letter of interest
does not commit the Department to the
guaranty of the loan. Rather, it serves to
indicate, generally, that the application
meets eligibility requirements,

(Di(e)] Denial of application If the
application 1s disapproved, the department




notifies the applicant in writing of the rea-
sons for denial

(g)[(f)] Musrepresentation by appli-
cant Each applicant has an affirmative and
continuing duty to update and correct all
information provided to the department and
the lender The department may reject any
application, may revoke any notice of ap-
proval, or may refuse to close any loan 1n
the event that any information provided by
the applicant contains a matenal misrepre-
sentation or omission or false information
In addition the department may.

(1) hold the applicant ineligible
to apply for an export loan guarantee for a
period of two years or until any issue of
restitution is resolved, whichever 1s longer;
and

2 terminate the applicant’s
guarantee 1f the correct information would
have changed the department’s guarantee
decision

§1625 Contents of Application

(a) The application must set forth
the information necessary for the aetermina-
non of eligtbility and must nclude, among
other things

(I) a descripnon and history of
the export business {exporter],

(2) the experience of manage-
ment,

(3) financial statements,

(4) income and expense projec-
uons for the export sale,

(5) a description of collateral
and other security,

(6) purchase orders, contract
and/or letter of credit, whichever is [if]
applicable, and proposed terms of the ex-
port sale,

(7) account receivable insur-
ance [foreign nisk] coverage when neces-
sary,

(8) a statement by the export
business [exporter] or lender identifying
other sources of financing which have been
secured for the project, and

(9) a schedule of all debt of the
export business detalling outstanding bal-
ance, payment amount, remamning term life,
interest rate, and ongunal term

(10) Evidence of Texas Con-
tent, as required by the Act, §481.042(3).

(11) A statement by the export
business identifying how and in what
form the 10% equity for the Project is to
be provided

(b) The applicant must submit any
other informanion as requested by the de-

partment in order to make a sound loan
decision ¢

§162.6. General Terms and Conditions of
Department’s Financial Commitment

(a) Permissible use of financial
commitment The department’s financial
commitment may be used to finance the
costs and expenses related to the acquisition
or production, financing, and shipment of a
Texas product.

(b) Minimum loan or credit guaran-
teed The department shall not provide fi-
nancial assistance to the exporter where the
amount of the guaranty needed is less than
$10,000.

(c) Maximum amount of loan guar-
anty The department’s net exposure for
financial assistance to an exporter, includ-
ing all its affiliates, may not, at any one
time, exceed 90% [85%] of the loan
amount The guaranty amount may not ex-
ceed $350,000, except in those instances
where the department determines that sub-
stantial job creation is a major component
of the project

(d) Extent of participation The de-
partment may participate 1n a loan guaranty
to the extent necessary and appropriate to
facilitate the required financing The appli-
cant may seek co-participation in financial
assistance from other private and govern-
mental sources, including the SBA,
Eximbank, [FCIA|] and private 1nsurers In
any event, the department’s maximum par-
ticipation will be as stated in subsection (c)
of this section, and the lender must remain
at risk for at least 10% of the outstanding
principal balance amount

(e) Maturty The matunity of a
loan guaranteed by the department may not
exceed 12 months

(f) Security Loans must be secured
by collateral of a type, amount, and value
which. considered: with other critera affords
reasonable assurauce of repayment

(g) Interest rates and fees. The
lender may charge fees and a legal rate of
interest on guaranteed loans

(h) Fees A guaranty fee of up to
1.5% [10%] of the principal balance guar-
anteed 1s payable by the lender to the de-
partment A non-refundable application fee
will also be required 1n the amount of $250
[$100] The application fee 1s apphed to-
wards the guaranty fee if the project is
approved

(1) Reportung requirements

(1) Reports by lender The
lender shall report 1n writing to the depart-
ment as piovided in the guaranty agree-
ment

{2) Reports by export business
[exporter]. The export business {exporter]
shall report to the lender immediately upon

making shipment of the goods and shall
provide copies of documents evidencing
shipment according to the terms of trade. If
requested by the department, the export
business [exporter] shall submit other re-
ports or documentation reasonably related
to an assessment of the export business’s
[exporter’s] compliance with the Act and
this chapter, or the terms of the sale transac-
tion, loan agreements or the department’s
guaranty.

§162.8. Loan Administration.

(a) Servicing. The lender shall ser-
vice the loan and receive all payments of
principal and interest. In the event of de-
fault, the lender shall continue to service the
loan if requested by the department to do
)

(b) Noufication of nonpayment. If
the export business [exporter] fails to make
any payment of principal or interest within
15 days after the due date, the lender shall
immediately notify the export business [ex-
porter] and the department specifying the
outstanding balance, due date, and remedial
action planned or taken. If the export busi-
ness [exporter] faus to cure the default, the
lender will report the same information to
the department at 30 and 45 days after the
due date

(c) Notification of modificaion of
terms If terms of the loan agreement are
modified written notification will be sent to
the department by the lender immediately

§162.9 Loan Review Committee.

(a) The Loan Review Committee
consists of the following members, ap-
pointed by the Executive Director [board]

(1) three members from finan-
cial institutions that are knowledgeable
about, and experienced in, the exporting
and export finance unique to Texas, and

(2) two members from export
firms located in Texas, experienced 1n ex-
porting, knowledgeable about the needs and
problems of small and entrepreneunial ex-
porters, and actively employed or retired
from an exporting firm, export trading com-
pany, or export management company

(b) Appointments to the loan re-
view committee shall be for two-year terms
Members of the loan review committee
shall serve at the pleasure of the Executive
Director [board] and vacancies shall be
filled by the Executive Director [board]. A
quorum shall consist of three members with
a majority vote necessary for decision-
making

§162 10 Eligible [Private] Lenders

(a) Types of orgamzations A par-
ticipating [private] lender may be any finan-
cial organization whose primary business 1s
lending money, 1s prepared to support a
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Texas export business [exporter] through
the extension of credit, and receives partici-
pating status approval by the department.

(b) Lender qualification procedures.

(1) Each financial institution
will be required to qualify itself for partici-
pation in the program by submission of a
letter of request, accompanied by its latest
audited financial statements, and the desig-
nation of the individual(s) within the finan-
cial institution who will be responsible for
working with the department.

(2) As a condition to participa-
tion, a lender must agree to make investiga-
tion, as specified in the application package,
to determine the export business [export-
er’s] viability, the economic benefits to be
derived, the prospects for repayment, and
other facts that it considers necessary to
determine whether participation by the ex-
port business [exporter] is consistent with
the purposes of the Act.

{c) Application process. A [private]
lender interested in making a loan for an
export transaction must submit a commit-
ment letter to the department outlining the
terms and conditions of the proposed loan.
An application, proposed closing date, col-
lateral for the loan, interest rate and guar-
anty amount that the lender is seeking from
the department must be included. The de-
partment may request other information
from the lender

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on Apnl 23, 1994.

TRD-9439698 Deborah C Kastrin
Acting Executive Director
Texas Department of
Commerce

Earliest possible date of adoption: May 30,
1994

For further information, please call (512)
320-9401

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part IV. Texas Department
of Licensing and
Regulation

Chapter 74. Elevators,
Escalators and Related
Equipment

* 16 TAC §§74.10, 74.80, 74.100

The Texas Department of Licensing and Reg-
ulation proposes amendments to §§74 10,
74.80, and 74 100, concerning elevators, es-
calators, and related equipment The amend-
ments add a definition of annual inspection,

lower the fee for a seal cnmping too!, and
require test lags to be daled annually

James D Brush ', director, Policies and
Standards Division, has determined that for
the first five-year period the sections are in
effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the sections

Mr. Brush also has determined that for each
year of the first ive years the seclions are in
effect the public benefit anticipated as a result
of enforcing the sections will be the safety,
health, and welfare of the public The cost for
comphance for small busmesses will be a
savings of $35 for each crimping tool pur-
chased. The anticipated economic cost to
persons who are required to comply with the
sections as proposed is a savings of $35 for
each crimping tool purchased

Comments on the proposal may be submitted
to James D Brush Il, Director, Policies and
Standards Dwision, Texas Depariment of Li-
censing and Regulation, P O Box 12157, 920
Colorado, Eighth Floor, Austin, Texas 78711

The amendments are proposed under the
Health and Safely Code, Chapter 754, which
provides the Texas Department of Licensing
and Regulation with the authordy to promul-
gate and enforce a code of rules and take all
action necessary to assure comphance with
the intent and purposes of the Act

The amendments affect Health and Safety
Code, Chapter 754

§74 10 Defimtions

Annual nspection -Pertodic inspec-
ton/test as defined 1n the ASME Safety
Code for Elevators and Escalators, Al7.1

§74 80 Fees
(a)-(b) (No change)

(c) Test tags. wire rope. and lead
seals’

(1) (No change)

(2)  $90 [$125] for seal cimping
tool.

(d)-(e) (No change)

§74 100 Techmcal Requirementy
(a)-(b) (No change )

(c) Test tags must be attached to
equipment in accordance with the latest edi-
ton of the ASME A17 | and A7 3. Safety
Code for Elevator and Escalators

(1) (No change)

(2) Test tags shall be dated and
attached to equipment annually with wire
rope using a cnimping tool purchased from
the department bearing the department’s
seal

This agency hereby certiies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to

adopt
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Issued 1n Austin, Texas, on April 20, 1994

TRD-9439578 Jack W Garison
Executive Director
Texas Department of
Licensing and
Regulation

Earliest possible date of adoption. May 30,
1994

For further information, please call. (512)
463-7357

¢ ¢ L4
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 405. Client (Patient)
Care

Subchapter B. Prescribing of
Psychotropic Medica-
tion-Mental Retardation Fa-
cilities

* 25 TAC §§405.25-405.38

The Texas Depariment of Mental Health and
Mental Retardation (TXMHMR) proposes
new §§40S 25-405 38, concerning prescribing
of psychotropic medication-mental retarda-
tion faciities The repeal of existing §§405
821-405 835, concerning prescribing of psy-
choactve drugs, is contemporangously pro-
posed in this edtion of the Texas Register.

In addiion to establishing general principles
1o be utihzed in the prescribing of psychotro-
pic medication for persons with mental retar-
dation, the proposed new subchapter outlines
procedures for the ongoing evaluation of indi-
viduals for whom psychotropic medication
have been prescrbed In addtion, the new
subchapter ntroduces a drug protocol to be
used for purposes of assessing quality im-
provement

Leitam Rose, director, Office of Financial Ser-
vices, has determined thot for the first five-
year period the rules are in effect there will be
no significant tiscal imphcations for state or
local government as a result of enforcing or
admimnistering the rules as proposed Local
economic impact 1s anticipated to be insignifi-
cant

Dr Wiham Reid, MD , MP H, medical di-
rector, has determined that the for the first
five-year period the rules as proposed are in
effect, the public benefd anticipated as a re-
sult of the rules will be rules which address
the special concerns of prescribing psycho-
tropic medication for persons with mental re-
tardation There will be no elfect on small
businesses There 1s no anticipated cost to
persons required to comply with the proposed
new sections

Comments on the proposal may be submitted
lo Linda logan, Dwector, Policy Develop-
ment Texas Department of Mental Health
and Mental Retardation, PO Box 12668,




Austin, Texas 78711-2668, withun 30 days of
publication.

The new sections are proposed under Texas
Health and Safety Code, §532 015, which
provides the Texas Board of Mental Health
and Mental Retardation with rulemaking pow-
ers

The proposed rules affect the Texas Health
and Safety Code, §392 038.

§405.25. Purpose. The purpose of this
subchapter is to establish guidelines for the
prescribing of psychotropic medication to
individuals who are served in campus-based
components of mental retardation facilities
of the Texas Department of Mental Health
and Mental Retardation.

§405.26. Application. The provisions of
this subchapter shall apply to all campus-
based components of mental retardation fa-
cilities of the Texas Department of Mental
Health and Mental Retardation.

§405.27. Definitions. The following words
and terms, when used in this suochapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Commissioner-The commissioner of
the Texas Department of Mental Health and
Mental Retardation (TXMHMR).

Consultation-A deliberation with or
report by a health care professional provid-
Ing an expert opinion as requested by a
physician or other authorized person.

Department-The Texas Department
of Mental Health and Mental Retardation
(TXMHMR).

Emergency-A situation in which, in
the opinion of the treating physician or
other appropiiate professional, the immed:-
ate use of medication 1s necessary for acute
treatment o1 essential to interrupt imminent
danger to the individual or others.

Fully-qualified psychiatrist-A physi-
cian, licensed to practice medicine in Texas,
who has completed approved residency
training 1n psychuiatry,

Individual-A person who is receiv-
ing residential services at a state school or
state center

Individual's record-The facility’s
official written record of an individual’s
care (medical record, chart)

Informed consent-Voluntary consent
given by a person or the person’s legally
authorized representative  Guidelines for
obtaining and documenting informed con-
seit are outhned in  Chapter 405,
Subchapter I, of this utle (relating to Con-
sent to Treatment with Psychotropic Medi-
cation-Mental Retardation)

Interdisciplinary  team  (IDT)-A
group of MR professionals and paraprofes-
sionals plus other concerned persons, in-
cluding the individual, who assess the
individual’s treatment, training, and rehabil-

itation needs and make recommendations
for services.

Medical director-The medical direc-
tor or clinical director of a facility Except
as noted elsewhere in this subchapter, or in
situations in which he/she declines to pro-
vide the consultation, the medical director
is, by definition, qualified to render the
consultations or second opinions required in
this subchapter.

Mental retardation facility-All state
schools and state centers providing 24-hour
residential services to persons with mental
retardation. The term applies to the campus-
based programs of state schools and state
centers, but does not apply to muitiple dis-
ability units of state hospitals.

Pharmacist-A person with a current
license issued by the Texas State Pharmacy
Board to practice pharmacy.

Physician-A doctor of medicine or
osteopathy who holds a current license is-
sued by the Texas State Board of Medical
Examiners to practice medicine, or who
possesses an institutional practice permit is-
sued by the Texas State Board of Medical
Examiners. A licensed dentist or podiatric
physician, when acting within the scope of
his/her professional training and licensure,
is authorized to prescribe, dispense, and
administer medications appropriate to the
specialty, and is included in this definition.

Polypharmacy-Simultaneous use of
more than one psychotropic medication
from the same medication class to treat an
individual. For the purpose of this rule, the
period of overlapping use of more than one
psychotropic medication when a physician
changes an individual from one drug to
another.

Prescription-A  lawful wrtten or
telephonefverbal order by a licensed pre-
scriber or the authorized agent of a licensed
prescriber to dispense or administer medica-
tion

PRN-As needed

Psychotropic medication-Any medt-
cation which 1s prescribed for the primary
purpose of, and with the primary intent of,
improving cognition, affective state, and/or
behavior

Registered nurse-A person with a
current license 1ssued by the Texas State
Board of Nurse Examuners to practice pro-
fessional nursing

Respite care-The care of a person
with mental retardation voluntarily within a
mental retardation facility for a brief period
of time, the purpose of placement being to
provide temporary rehef or special assis-
tance for the individual or the individual's
famuly.

TXMHMR Executive Formulary
Committee-A commuttee, appointed by the
commusstoner, which is responsible for cre-
ation and revision of the TXMHMR Formu-
lary and other duties

TXMHMR Formulary-A continu-
ally revised printed listing by nonpropri-
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etary name of all drugs approved for use
within TXMHMR facilities by the Execu-
tive Formulary Committee.

$§405.28. General Principles.

(a) Prior to the admunistration of
psychotropic medication, informed consent
for the medication class and the individual-
ized dosage range will be obtained as de-
scribed in Chapter 405, Subchapter I of this
title (relating to Consent to Treatment with
Psychotropic Medication-Mental Retarda-
tion Facilities).

(b)  Psychotropic medication shall
not be used excessively, for punishment, for
convenience of staff, as a substitute for
activities or treatment, or in frequency or
quantities that interfere with the individual’s
rehabilitation program.

(c) Psychotropic medication shall
be prescribed only after:

(1) a psychiatric evaluation (in-
cluding documentation of current symptoms
and/or behaviors) of the individual for
whom the medication is being prescribed
has been conducted; and

(2) behavioral and clinical goals
and objectives have been established; and

(3) appropriate laboratory
screening procedures have been performed.

(d) Psychotropic medication shall
only be prescribed with prior input and
participation by the individual’s IDT, and as
a part of the individual’s treatment program.
When a psychotropic medication is pre-
scribed primanly for control of inappropri-
ate behavior, it must be used only as an
integral part of the individual’s treatment
program plan that 1s directed specifically
toward the reduction of and eventual elimi-
nation of the behavior for which the medi-
cation is employed. There must be
consensus between the physician and the
IDT before prescribing psychotropic medi-
cation primarily for control of inappropriate
behavior

(e) Documentation of the signifi-
cant factors considered in arriving at the
decision to use psychotropic medication, the
consent process, the treatment procedures,
and the individual’s response to treatment
are to be entered into the individual's re-
cord

(f) If the prescribing physician is
not a fully-qualified psychuatrist, a consulta-
tion must be obtained before any change in
medication class or other significant
changes are made to a psychotropic medica-
tion regimen Except for emergencies,
changes will bs made with input and partic-
ipation by appropnate members of the-1ndi-
vidual’s IDT ’
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(8) Nothing in this rule shall be un-
derstood to preclude use of psychotropic
medication in an emergency, as outlined in
§405. 32 of this title (relating to Emergency
Use of Psychotropic Medication). In the
event of an emergency, requirements of
subsections (c) and (d) of this section shall
be met in keeping with provisions outlined
in §405 32.

§405.29 Diagnosis and Documentation of
Diagnosis when Initiating Psychotropic
Medication.

(a) For each individual, the physi-
cian, with input from the individual’s team,
shall develop a diagnostic impression in
accordance with the current edition of the
Diagnostic and Statistical Manual of Mental
Disorders (DSM) prior to initiating psycho-
tropic medication.

(b) The physician shall document
the diagnostic impression in the individual's
record, including, but not limited to, the
history, symptoms, and any behavioral
manifestations that support the impression.

(c) A physician shall assess the
general health of the individual This as-
sessment may include a reference to a phys-
ical evaluation conducted within the last
year, physical examination by the physi-
cian, or the referral of the individual for
more thorough examination.

§405 30 Prescribing Parameters

(a) Dose and dosage levels. The
TXMHMR Formulary or other profession-
ally accepted and authoritative references
will be used as guidelines for dosage.
Higher doses may be used only with treat-
ment by or documentation of consultation
with a fuliy-qualified psychiatrist.

(b) Pharmacist’s responsibility.

(1) Prior to dispensing or dis-
tributing medication the pharmacist shall
review the prescription for.

(A) dosage ranges,
(B)  drug interactions,
(C) polypharmacy. and

(D) drug allergies or sensi-
uvities.

(2) If the pharmacist discovers
an 1rregularity, he or she shall contact the
prescribing physician for resolution of the
issue The prescribing physician shall con-
sult with a fully-qualified psychiatrist as
needed for additional professional opinion
and clinical recommendation. If no agree-
ment is reached, the pharmacist or prescrib-

ing physician shall contact the facility
medical director for assistance.

(c) Polypharmacy. The simulta-
neous use of more than one psychotropic
medication of the same  class
(polypharmacy) in treating an individual
shall be permitted only after the prescribing
physician (if not a fully-qualified psychia-
trist) has reviewed the matter with a fully-
qualified psychiatrist and the prescribing ra-
tionale has been documented.

(d) PRNs.

(1)  PRN orders for antipsy-
chotic and anxiolytic drugs are valid for a
maximum of 96 hours.

(2) All PRN orders for medica-
tions other than antipsychotic and anxiolytic
drugs are valid for a maximum of 31 days.

(3) All PRN orders must in-
clude:

(A) the target symptoms or
signs which trigger use of the medication,

(B) the dose to be used;

(C) the minimum 1nterval al-
lowed between doses; and

(D) the maximum dose in a
single 24-hour period.

§405.31. Emergency Use of Psychotropic
Medication.

(a)  Psychotropic medication may
be ordered by a licensed physician in an
emergency. The clinical condition and treat-
ment rationale will be documented in the
individual’s record

(b) Emergency use of psychotropic
medication shall be reviewed by the treating
physician within five working days with
input and participation by the IDT. If con-
tinued use of the medication is required or
recommended, and the use has not previ-
ously been incorporated 1nto the individu-
al’s treatment plan, the physician shall
ensure that psychiatric consultation 1s ob-
tained within five days.

(c) 1If the continued use of the med-
ication is recommended all provisions of
this subchapter apply to its use.

§405.32. Initiation and Ongoing Evaluation
of Medication Response and Clinical Con-
dition.

(a) Initiation of psychotropic medi-
cation When a new psychotropic medica-
tion 1s imtiated or a dose is significantly
changed.

* (1) The response and clinical
condution of the individual shall be directly
evaluated and documented in the individu-
al’s record by a physician as often as medi-

cally necessary for the period of time
needed to stabilize the clinical response, but
at least weekly for one month.

(2) Side-effects shall be moni-
tored and evaluated by the registered nurse
or physician's designee at least weekly for
at least one month. The evaluations shall be
reviewed weekly by a physician.

(b) Monthly evaluation of prescrip-
tion. At least monthly the individual’s pre-
scribing physician and/or a fully qualified
psychiatrist, along with appropriate mem-
bers of the individual’s IDT, will review the
case of each individual who is taking psy-
chotropic medication.

() Quarterly psychiatric  evalua-
tion. At least quarterly, a fully-qualified
psychiatrist will personally review data
compiled since the last review, assess each
individual taking psychotropic medication,
and discuss the case with appropriate mem-
bers of the individual’s IDT.

(d) Quarterly tardive dyskinesia
screening. All individuals receiving medica-
tion known to be associated with tardive
dyskinesia shall be screened by an appropri-
ately trained physician, physician’s assis-
tant, registered nurse, or pharmacist for
involuntary movements prior to initiation of
therapy (except in an emergency), with all
positive findings verified by a qualified
physician, and the verification documented
in the individual's record. Subsequent test-
ing shall be performed quarterly for the
duration of the treatment, unless otherwise
specified, by appropriately trained profes-
sional staff utilizing a recognized examina-
tion procedure for abnormal involuntary
movement. Results shall be documented in
the individual's record Abnormal findings
shall be reviewed and verified by a physi-
cian. Psychiatric or neurologic consultations
will be obtained as clinically indicated, and
at the first examination which suggests a
diagnosis of tardive dyskinesia. A diagnosis
of tardive dyskinesia will only be made by a
psychiatrist or neurologist.

(e) Quarterly pharmacist's review.

(1) At least quarterly, a pharma-
cist with input from appropriate members of
the individual’s IDT shall review the drug
regimen of each individual consistent with
the "Medication Audit Criteria and Guide-
lines" attached to this subchapter as Exhibit
A

(2) The pharmacist must report
any 1rregularities in the drug regimen to the
prescribing physician and IDT. The phar-
macist must prepare and maintain a record
of each individual’s drug regimen review

(f) Annual withdrawal. Withdrawal
from psychotropic medicauon shall be at-
tempted in a clinically appropriate manner
at least annually, unless clinical evidence 1s
provided and documented in the individu-
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al’s record that attempted withdrawal 1s
contraindicated. The IDT shall be notfied
and will participate in clinical and behav-
ioral monitoring as needed.

(g) Laboratory and other evalua-
tions. After medication is initiated, labora-
tory and other evaluations shall be carried
out as clinically appropriate. Relevant he-
matologic and other body systems shall be
examined at least every |2 months.

(h) Medication concentration 1n flu-
ids and tissues. Concentrations of medica-
tion in body fluids or tissues shall be
determined when possible and clinically in-
dicated, provided appropriately valid and
reliable laboratory measures are available

§405.33. Individuals with Medication-
Related  Dyskinesias, including Tardive
Dyskinesia. For individuals with a verified
diagnosis of medication-related dyskinesia
(which, for purposes of this subchapter, will
include other, similar drug-induced move-
ment disorders), the following provisions
shall apply. Variations may be warranted
according to specific needs of the individ-
ual.

(1) The diagnosis, duration (if
known), and severity of symptoms will be
recorded in the individual's record.

(2) Once the diagnosis is con-
firmed, it will be conveyed to the individual
and the individual's legally authorized rep-
resentative, if any. The relevant aspects of
the syndrome will be explained, including
the possibility that it may be related to
medication.

(3) The physician will share the
information with appropriate members of
the IDT.

(4) If the individual 1s taking an-
tipsychotic or other medication which may
be associated with dyskinesias, the risks and
benefits of reducing the dosage, discontinu-
ing the medication, or changing to a med:-
cation less likely to cause tardive dyskinesia
will be considered and documented in the
individual’s record.

(5) For cases in which continu-
ing an apparently causative medication or
class of medications is justified, the physi-
cian shalk

(A) document the rationale
for continuing to prescribe the antipsychotic
medication to the dyskinetic individual,

(B) attempt a discussion of
potential benefits and risks with the individ-
ual and the individual’s authorized repre-
sentative, if any, and document the attempt
and/or discussion in the individual’s record;
and

(C) if the physician 1s not a
fully-qualified psychiatrist, secure and doc-
ument a second opinion via consultation
with a fully-qualified psychiatrist or neurol-
ogist

§405 34 Prescribing of Pywchotropie Medt
cation for Special Populations

(a) Respite services When an indi-
vidual admitted for extended respite ser-
vices 1s taking psychotropic medication, the
facility will attempt to obtain current medi-
cal and psychiatric record summaries from
the individual’s outside attending physician
or psychiatnst, if possible

(1) If the facility physician de-
termines the psychotropic medication regi-
men s not appropriate, the facility
physician may choose to change the regi-
men consistent with clinical need and the
provisions of this subchapter The faculity
physician will confer with the individual
andfor famuily/guardian of the individual, as
appropriate, and the outside prescribing
physician, if avaiable, to discuss the pro-
posed changes The facility physician, if not
a fully-qualified psychuatrist, shall obtain a
psychiatric consultation prior to any signifi-
cant change and shall noufy the outside
prescribing physician of the change

(2) If, i the opinton of the fa-
cihty treating physician, the preadmission
psychotropic medication reginien 1s appro-
priate, the medication will be continued

(b) Children/Adolescents In cases
n which large doses of psychotropic medi-
cation not usually recommended for pediat-
ric use are warranted, justification and
consultation with a fully-qualified psychia-
trist, preferably a child psychiatrist, must be
documented in the individual’s record

(c) Pregnant or nursing individuals
When, based upon consideration of poten-
tial benefits and risks. psychotropic medica-
tion is required during pregnancy or
nursing, the following will occur

(1) Except n an emergency,
consultatton will be obtained from an ob-
stetrics consultant or the physician currently
managing the pregnancy (in the case of
pregnant ndividuals) OR from a pediatri-
cian or the physician currently managing
the infant (in the case of nursing individu-
als), prior to prescribing

(2) A summary of current treat-
ment, including diagnosis and medications,
will be communicated to the physician or
chinic (if any) providing prenatal or postna-
tal care

(3) 'The actions taken in para-
graphs (1) and (2) of this subsection will be
documented in the individual's record

(c) Other special chinical popula-
tions. The facility physician will be aware

of special medicauon 1ssues, and consider
consultaion with an appropriate specialist,
before prescribing psychotropic medication
for persons with particular clinical or risk-
factors associated with thewr treatment In
addition to children and adolescents and
pregnant or nursing individuals, such per-
sons Include the elderly, persons with alco-
hol and or drug abuse/dependency, and
persons with a general medical condition
which may significantly affect psychiatric
diagnosts or treatment

§405 35 Prescribang of Psychotropic Med
cation for New Adnussions  When an 1n-
dividval admitted to a mental retardaton
facility 1s already taking a psychotropic
medication. psychiatric history will be re-
quested from the prescribing physician
Consideration of psychiatric consultation
will be documented by the facility physician
within 14 days of admussion and, if needed,
obtamned within 30 days of admission The
medication regimen shall be maintained un-
tl or unless a physician orders otherwise

§405 30 Use of Mediaton Commonly
Constdered Psychotropie Sfor
Nonpsychiatric and Non-Behaviorul Condi-
tony  Medications commonly considered
psychotropic  but  prescribed for a
nonpsychiatric or non-behavioral symptom,
sign, or condition (e g, sleep or spasucity),
are not considered "psychotropic” for pur-
poses of this rule Ordinary prescribing
rules and standards will apply

§405 37 Quality Improvement

(a) Each state school and state cen-
ter shall maintamn a pharmacy and therapeu-
ucs commuttee (PTC). The PTC will be
composed of at least two physicians, one
pharmacist, and one registered nurse

(b) On a quarterly basis, the chief
pharmacist will submit to the PTC a sum-
mary of findings regarding use of psycho-
tropic medication as determined by the
quarterly drug regimen review

(c) The PTC shall consider poten-
tial problems with utlizaton of psychotro-
pic medication, findings, conclusions,
recommendations, action taken, and results
of actions taken. The minutes of the meet-
ing will reflect active physician participa-
tion 1n the psychotropic medicaton use
evaluation process The minutes or portion
of the minutes applicable to medication au-
dit will be marntained in a file in the office
of the medical director or the director of
quality assurance or management and pro-
gram evaluauon of each facility, subject to
outside inspection or review only upon au-
thorization of the director, Legal Services

(d) The PTC shall forward a sum-
mary of 1ts recommendations to the facility
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medical director, who shall share the sum-
mary with executive staff. The summary
will include known trends or potential prob-
lem areas requiring improvement.

(¢) The TXMHMR Executive For-
mulary Committee or other duly-appointed
departmental bodies will, upon request of
the commissioner or the TXMHMR medical
director, be authorized to review repre-
sentative minutes to determine facilities’
compliance with this section.

(f) The actions of the PTC shall be
considered part of the quality-assurance
process of each facility, each of which is a
healthcare organization as defined in Texas
statute. As such, the actions, minutes, re-
ports and data used by the committee shall
be confidential and privileged to the fullest
extent allowed by law.

§405.38. Distribution.

(a) This subchapter shall be distrib-
uted to all members of the Texas Board of
Mental Health and Mental Retardation; the
medical director; deputy commissioners, as-
sociate deputy commissioners, assistant
deputy commissioners, and Central Office
directors; superintendents and directors of
all TXMHMR mental retardation facilities;
clinical directors and medical directors of
TXMHMR mental retardation facilities;
members of the TXMHMR Medical Advi-
sory Committee; and the chair of the
TXMHMR Formulary Committee.

(b) In addition, the superintendent
or director of each TXMHMR mental retar-
dation facility shall:

(1) provide an individual copy
of this subchapter to every physician who
works at or for the facility, whether as an
employee, consultant, volunteer, or in an-
other capacity,

(2) provide copies to every
pharmacist who works at or for the facility,

(3) provide copies to the direc-
tor of nurses and other staff members, as
appropriate;

(4) maintain copies on each unit
and at each service site at which medication
is prescribed; and

(5) maintain a copy with the
policies and procedures manuals of the fa-
cility.

(c) Each facility will maintain doc-
umentation that every salaried or contracted
physician who treats individuals in that fa-
cility has received a copy of this subchapter
and has agreed to abide by it as a condition
of his or her employment or contract.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on 20, 1994.

TRD-9439505 Ann K. Utley
Chair
Texas Board of Mental
Health and Mental
Retardation

Earliest possible date of adoption: May 30,
1994

For futher information, please call: (512)
206-4516
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Subchapter 1. Consent to
Treatment with Psychotropic
Medication-Mental Retarda-
tion Facilities

* 25 TAC §§405.201-405.209

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) proposes
new §§405.201-405.209, concerning consent
to ftreatment with psychotropic medica-
tion-mental retardation facilities.

In addition to establishing procedures for ob-
taining informed consent for treatment with
psychotropic medications for persons admit-
ted to mental retardation facilities, the pro-
posed new rules establishe guidelines for
determining the appropriateness of treatment
with psychotropic medications for persons
who are judicially committed. The proposed
rules include a requirement that consent be
reviewed and renewed on at least an annual
basis, and requires that individuals be in-
formed of their right to withdraw consent to
treatment at any time.

Leilani Rose, director, Office of Financial Ser-
vices, has determined that for the first five-
year period the rules are in effect, there will
be no significant fiscal implications for state
or local government as a result of enforcing
or administering the rules as proposed. Local
economic impact is anticipated to be insignifi-
cant.

Jaylon Fincannon, deputy commissioner,
Mental Retardation Services, has determined
that the first five-year period the rules as
proposed are in effect, the anticipated public
benefit as a result of the rules will be rules
eslablishing procedures to ensuring the ex-
tension of the right lo refuse medicalion to
persons who are admitted to mental retarda-
tion facilities, as well as the establishment of
a means of providing due process for judi-
cially committed persons for whom psycho-
tropic medications are prescrbed. There will
be no effect on small businesses. There is no
anticipated economic cost to persoss who are
required 10 comply with the rules as pro-
posed.

Comments on the proposal may be submitted
fo Linda Logan, Diector, Policy Develop-
ment, Texas Depariment of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of
publication.

These sections are proposed under Texas
Health and Safety Code, §532.015, which
provides the Texas Board of Mental Health
and Mental Retardation with rulemaking pow-

ers. The proposed new sections affects the
Texas Health and Safety Code, §592.038.

§405.201. Purpose. The purpose of this
subchapter is to:

(1) establish requirements for
informed consent for treatment with psy-
chotropic medications for those persons
who have been voluntarily admitted to a
mental retardation facility,

(2) provide guidelines for ob-
taining and documenting this consent; and

(3) ensure due process for those
persons who have been committed involun-
tarily to a mental retardation facility under
the provisions of the Persons with Mental
Retardation Act (PMRA), Texas Health and
Safety Code. Subtitle D.

§405.202. Application. This subchapter
applies to all campus-based components of
mental retardation facilities of the Texas
Department of Mental Health and Mental
Retardation.

§405.203.  Definitions. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise:

Chief physician-The medical direc-
tor or clinical director of a state mental
retardation facility.

Committed person-A person com-
mitted to a mental retardation facility invol-
untarily under the provisions of the PMRA,
Texas Health and Safety Code, Subtitle D,
or transferred to a mental retardation facility
under the provisions of the Mental Health
Code, Texas Health and Safety Code. Part I,
Subtitle C.

EmergcncyuA snuat.mn which, in.
the opinion of the treating physician or
other appropriate professional, the immedi-
ate use of medication is essential to inter-
rupt imminent danger to the person served -
or others. '

- Fully-qualified psychiatrist-A ph; ;sx-
cian, licensed to practice medicine in Texas, -
who has completed: approved resldency
training in psychiatry. z

Informed conscnt—Voluntary consent
given by a person or the legally authorized
representative of the person. admitted to a
mental retardation facility under the volun-
tary or Order of Protective Custody (OPC)
provisions of the PMRA. The. basic ele-
ments of information necessary .to informed -
consent, and ongoing counselling with the
patient regarding his or her care, must be .
provided by the treating physician or his/her
designee in simple, non-technical terms i
the person’s primary language or mode:of
communication: The information necessary
to provide for informed consent includes:
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(A) a fair explanation of the
procedures to be followed and their pur-
poses;

(B) a description of any at-
tendant discomforts and risks reasonably to
be expected;

(C) a description of any ben-
efits reasonable to be expected:;

(D) a disclosure of any ap-
propriate alternative procedures that might
be advantageous to the person served as
well as the potential risks and benefits asso-
ciated with that alternative;

(E) an explanation of the
risks or benefits and potential consequences
associated with refusal of treatment;

(F) an offer to answer any
questions concerning the procedures; and

(G) an instructon that the
consent may be withdrawn at any time
without prejudice to the client.

Legally authorized repre-
sentative-The parent, managing conserva-
tor, or guardian of a minor; or the guardian
of the person of an adult; or the limited
guardian of an adult, who has been granted
specific authority to consent to such deci-
sions,

Medically appropriate treat-
ment-Treatment with psychotropic medica-
tion based on a physician's judgment that
such medication is clinically indicated and
that the medication’s potential benefits out-
weigh its potential risks.

Mental retardation facility-All state
facilities providing 24-hour residential ser-
vices to persons with mental retardation.
The term applies to the campus-based pro-
grams of state schools and state centers, but
does not apply to multiple-disability units of
state hospitals.

Minor-A person under 18 years of
age who is not and has not been married or
who has not had disabilities of minority
removed for general purposes.

Outside consultant-A fully-qualified
psychiatrist providing services to the facility
on a contract-only basis for the purpose of
providing a second opinion in the event a
committed person or his legally authorized
representative objects to the admimstration
of psychotropic medication. The outside
consultant shall be a psychiatrist other than
the psychiatrist involved in the initiation
and/or ongoing evaluation of the individual
for whom psychoactive medications have
been prescribed.

Psychotropic medication-Any medi-
cation which is prescribed for the primary
purpose of. and with the primary intent of,

improving cognition, affective state, and/or
behavior.

§405.204. General Information.

(a) Documentation. Each step of
the procedure outlined in this subchapter
shall be clearly documented in the person's
clinical record.

(b) Prescribing of psychotropic
medications. This subchapter establishes
guidelines for obtaining informed consent
for administration of psychotropic medica-
tions. Such medications will be prescribed
in accordance with the guidelines estab-
lished in Chapter 405, Subchapter B of this
title (relating to Prescribing of Psychotropic
Medications-Mental Retardation Facilities)

(c) Emergencies. Nothing in this
subchapter is intended to preclude the ad-
ministration of psychotropic medication to
any person in an emergency as defined in
§405.203 of this subchapter (relating to
Definitions) and as outlined in Chapter 405,
Subchapter B of this title (relating to Pre-
scribing of Psychotropic Medications-Men-
tal Retardation Facilities).

§405.205. Informed Consent: Persons Ad-
mitted Under the Voluntary or Order of
Protective Custody (OPC) Provisions of the
Persons with Mental Retardation (PMRA).

(a) Psychotropic medication will
not be administered to persons admitted to a
mental retardation facility under the volun-
tary or Order of Protective Custody (OPC)
provisions of the PMRA without first ob-
taining informed consent or when ex’<ting
consent has been withdrawn, except as pro-
vided in §405.204 of this subchapter (relat-
ing to General Information)

(b) Informed consent to adminuster
psychotropic medicaion may be given by
the legally authorized representative of a
person admitted under the OPC provisions
of the PMRA, or by the person if he or she
meets the criteria for legal capacity de-
scribed in §405.203 of this title (relating to
Definitions).

(c) Persons who are admutted under
the voluntary provisions of the PMRA are
presumed to have the legal capacity to give
informed consent

§405 206 Informed Consent  Persons In
voluntarily Commutted Under the Provisions
of the PMRA (Judicial Commitment).

(a) Persons admutted under judicial
commitment do not requue tnformed con-
sent for medically appropriate treatment, al-
though such persons or their legally
authorized representauves objecting to the
treatment will be afforded due process, as
outlined n subsection (d) of this section

(b) Persons admitted under judicial
commitment receiving psychotropic medi-
cation at the time of admission may be
continued on that medication until the de-
velopment of the individual rehabilitation
plan (IHP) by the interdisciplinary team
(IDT), within 30 days of admission

() On recommendation of the In-
terdisciplinary team, the superintendent/di-
rector or his/her designee may authorize
continued use or initiation of the use of
psychotropic medication for a judicially
committed person. In such a case, the per-
son and his or her legally authorized repre-
sentative will be provided information
necessary to informed consent, including
the risks and benefits of the prescribed psy-
chotropic medication, and will be informed
of his or her right to object to the treatment.

(d) If a committed person or his
legally authorized representative objects to
the adminustration of psychotropic medica-
tion, the following review procedure will be
initiated:

(1) The chief physician of the
mental retardation factlity will ensure that
an outside consultant psychiatnst will,
within 14 calendar days of the person’s
objection or that of his or her legally autho-
nzed representative:

(A) personally examine the
person,

(B) nterview the person and
his or her legally authorized representative,
if the representative 1s avalable,

(C) review the climical re-
cord,

(D) discuss the case with the
treating physician, and

(E) make a determination
concerning the appropriateness of treatment
with psychotropic medication

2 Psychouopic  medication
may be admimstered 1If the outside consult-
ant determines that the admunistration of
such medication 15 medically approprate
treatment In making this determination, the
outside consultant wul consider

(A) the accuracy of the diag-
nosts,

(B) ndications for the meds-
cation,

(C) probable  benefits  and

nsks of the medication,
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(D) the existence and value
of alternative, less restrictive forms of treat-
ment, if any; and

(E) whether the medication
promotes greater functional independence.

(3) If. at any time, the outside
consultant determines that the administra-
tion of a psychotropic medication is not
medically appropriate treatment, the admin-
istration of such medication will be discon-
tinued within a reasonable period of time
based on the condition of the person and the
type and dosage of medication being admin-
istered pursuant to the professional judg-
ment of the treating physician.

(4) Evaluation of individuals ad-
ministered  psychotropic  medications
pursuant to a determination under subsec-
tion (b) of this section will be in keeping
with provisions outlined in §405.59 of this
title (relating to Prescribing of Psychotropic
Medications)

§405 207. Documentation of Informed Con
sent.

(a) Informed consent for the admin-
istration of psychotropic medication will be
evidenced by a form which includes on it
the information necessary to provide for
informed consent, executed by a person ad-
mitted under the voluntary or OPC provi-
sions of the PMRA or by that person’s
legally authorized representative Persons
who have been involuntarily committed and
who do not object to treatment with psycho-
tropic medications should also execute the
form to indicate that they received inforina-
tion about the treatment and do not object.
Facilities may use the standard "Departmen-
tal Form for Consent to Treatment with
Psychotropic Medication,” which is referred
to in §405.208 of thus title (relating to Ex-
hibits) as Exhibit A, or they may develop a
mechanism of their own.

(1) The executed form will be
retained in the person’s clinical record

(2) A new consent will be ob-
tained on at least an annual basis or any
time the medication regimen 1s altered in a
way which would result in a change of
medication class or would. in the clinical
judgment of the interdisciplinary team, re-
sult in a significant change in the risks or
benefits to the person.

(b) If the person or tus legally au-
thorized representative consents to the ad-
ministration of psychotropic medication but
is physically incapable or is unavailable to
execute the form, the treating physician or
hisher designee will document the verbal
consent in the person’s clinical record

(c) The treating physician or hisher
designee will discuss the admunistration of

psychotropic medication with all persons
for whom such medication has been pre-
scribed, will provide to them the informa-
tion required for informed consent as
described in §405.203 of this title (relating
to Definitions), and will attempt to create a
therapeutic alliance with each person for
whom medication has been prescribed.

§405.208  Exhibits. Copies of Exhibat
A-Departmental Form for Consent to Treat-
ment with Psychotropic  Medication are
available from the Texas Department of
Mental Health and Mental Retardation, P O.
Box 12668, Austin, Texas 78711-2668

§405 209. Dustribution

(a) The provisions of this
subchapter shall be distributed to members
of the Texas Board of Mental Health and
Mental Retardation, the medical director;
deputy commussioners, associate deputy
commissioners, and assistant deputy com-
mussioners and Central Office directors, su-
perintendents and directors of all
TXMHMR mental retardation facilities;
clinical directors and medical directors of
TXMHMR mental retardation facilities;
members of the TXMHMR Medical Adv:-
sory Commuttee, and the char of the
TXMHMR Formulary Commuttee

(b) In addition, the superintendent
or director of each TXMHMR mental retar-
dation facility shall

(1) provide an indwvidual copy
of this subchapter to every physician who
works at or for the facility, whether as an
employee, coasultant, volunteer, or in an-
other capacity;

(2) provide copies lo every
pharmacist who works at or for the facility,

(3) disseminate the wformation
contained 1n this subchapter to gppropriate
staff members

(c) Each faciity will mantain doc-
umentation that every salaried or contracted
physician who treats individuals in that fa-
cility has received a copy of this subchapter
and has agreed to abide by it as a condition
of his or her employment or contract

This agency hereby certifies that the sections
have been reviewed by legal counsel and
found to be within the agency's authority to
adopt
Issued in Austin, Texas, on 20, 1994
TRD-9439506 Anne K Utley

Chair

Texas Board of Mental

Health and Mental
Retardation

Earliest possible date of adoption May 30,
1994

For furthe: nformation, please call
206-4516
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(512)

TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 7. Corporate and
Financial

Subchapter A. Examination
and Corporate Custodian and
Tax

* 28 TAC §7.36

(Editor's note The text of the following section
proposed for repeal wil not be published. The
section may be examined in the offices of the
Tevas Department of Inswrance or in the Teaas
Regnster office, Room 245, James Earl Rudder
Butlding, 1019 Brazos Street, Austin )

The Texas Department of Insurance pro-
poses the repeal of §7.36 concerning the
preparation and filing of a report of the audit
of an insurer's workers' compensation re-
serves by all insuwrers which transact workers'
compensation business in Texas. The repeal
of this section will eiminate Form WCR-1.
The repeal of this sechon is necessary to
streamline reporting requirements for insurers
which transact workers' compensation busi-
ness in Texas and to enable the Texas De-
partmeni of Insurance simulaneously to
adopt a new §736, which replaces the re-
pealed section with other provisions concern-
ng preparation and filing of a report of the
audit of an inswer's workers’ compensation
reserves. Notification of the proposed new
section which replaces this repealed section
appears elsewhere in this issue of the Texas
Register

Sandra Aulry, associate commissioner for the
financial program, has determined that, for
the first five-year period the repeal of the
secton 15 in effect, there will be no fiscal
imphcations for state or local governmient as
a result of the repeal of the section.

Ms Autry also has determined that, for each
year ol the first fve years the repeal of the
rule 15 n effect, the public boneft anticipated
as a repeal of the section will be more effi-
cient and accurate reporting of data on work-
ers' compensalion reserves of insurers.
There will be no effect on small businesses.
There 15 no anticipated economic cost to per-
sons who are required to comply with the
repeal as proposed

Commenis on the proposal must be submit-
ted n writing within 30 days atter pubdcation

+ of the proposal in the Texas Register 1o the

Office of the Chief Clerk, Mail Code
113-2A, P.O Box 149104, Aushn, Texas
78714-9104 An additional copy of the com-
ments should be submdted to Sandra Autry,
Associate Commissioner for the Financial
Program, Mait Code 305-2A, P.O. Box
149104, Austin, Texas 78714-9104.

The repeal of the existing rule i1s athonized
under the Insurance Code, Asticles 5.61 and
1.03A Aricle 561 requires each workers’
compensation insurer transacting business in
Texas lo maintain reserves N an amount
estimated to provide for the payment of all




losses and 10 file a report with the Depart-
ment showing its year-end loss, expense, and
unearned premium reserves for workers'
compensation insurance results in Texas and
that the report must be audited by an inde-
pendent certified public accountant Article
1.03A authorizes the commissioner 10 adopt
rules and regulations for the conduct and
execution of the duties and functions of the
department only as authorized by statute for
general and undorm application

The Insurance Code, Article 5 61, 1s affected
by this rule.

§7.36. Audited Report of Workers' Compen-
sation Reserves.

This agency hereby certifies that the progosal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Auslin, Texas, on January 1, 1988.

TRD-9439710 DJ Powers

Legal Counsel 1o the
Commssiornier

Texas Department of

Insurance

Earliest possible date of adoption May 30,
1994

For further information, please call: (512)
463-6327
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The Texas Department of Insurance pro-
poses new §7.36, concerning the preparation
and filing of a report of the audit of an insur-
er's workers' compensation reserves by all
insurers which transact workers’ compensa-
tion business in Texas. The proposal of new
§7.36 is simuitaneous with the proposed re-
peal of present §7.36. Notice of the proposed
repeal appears elsewhere in this ssue of the
Texas Register. The new section will elimi-
nate Form WCR-1 and streamline reportng
requirements of workers' compensation data
submitted to the Texas Department of insur-
ance by consolidating some of the data n call
reports and the data that was required under
existing §7 36. The proposed rule implements
the requirement of Insurance Code, Aricle
561, which requires an audit of data relating
to an insurers Texas workers' compensation
reserves. The proposed rule will requwe in-
surers which have issued new or have re-
newal workers’ compensation insurance
pokicies in this state in the most recemt calen-
dar year to have the dala, specified n the
proposed rule, audded. This 1s a reduction in
the scope of the existing regulation, which
required any insurer which had written work-
ers’ compensation insurance in the past five
years to have this information audted.

Sandra Autry, associate commussioner for the
financial program, has determined that for the
first five-year period the proposed new sec-
tion will be in effect, there will not be fiscal
implications for state or local government as
a result of enforcing or administering the pro-
posed section and there will be no effect on
local employment or local economy

Ms. Autry also has determined that for each
year of the frst five years this sechion as

proposed s m eftect, the public beneld antici-
pated as a result of enforcing this section will
be more efficiert and accwale reporting of
dala on workers' compensation reserves of
insurers The information formerly required 16
fied with the department in Form WCR-1 will
be contained in a new report that msurance
companies wriling workers' compensation in-
surance will file with the Texas Department of
Insurance. The anticpated economic cost 10
small businesses and to diher persons who
are required to comply with this saction as
proposed will not be significantly ditierent
than compliance with the rule thal 1s being
repealed simultaneously with the adoption of
s proposed rule The cost of complying with
the existing regulation was estimated to
range from three or four thousand doHars to
15 or 20,000 thousand dollars. Cost of com-
phiance with the proposed new sedlion is esti-
mated to be the same,however, only those
insurers which 1ssued new or renewal work-
ers’ compensation insurance policies in the
most recent calendar year will be required to
have the data audited On the basis of cost
per hour of labor, there will be no difference
n cost of complance between small
businesses and larger businesses

Comments on the proposal, to be considered
by the commissioner of insurance, must be
submitted in writing within 30 days after publi-
cation of the proposal in the Texas Register
to the Office of the Chief Tlerk, Mail Code
113-2A, P.O Box 149104, Austin, Texas
78714-9104. An adddional copy of the com-
ments should be submitled to Sandra Aulry,
Associate Commussioner for the Financial
Program, Mail Code 305-2A, P.O. Box
149104, Austin, Texas 78714-9104

The proposed new rule 15 authorized under
the insurance Code, Articles 5 61, 562 and
103A. Aricle 561 requres each workers’
compensalion insurer transacting business in
Texas to maintan reserves in an amount
estimated to provde for the payment of all
losses and to file a report with the Deparnt-
ment showing its year-end loss, expense, and
unearned premium reserves for workess'
compensation nsurance results in Texas and
that the report must be audted by an inde-
pendent certified pubhic accountant in accord-
ance with generally accepted auditing
standards and the rules of the depariment.
Article 562 authonzes the commissioner to
make and enforce rules necessary to camy
out the prowisions of the Insurance Code,
Chapter 5, Subchapter D, concerning the reg-
ulation of workers' compensation insurance
Article 1 03A authonizes the commissioner o
adopt rules tor the conduct and execution of
the duties and functions of the depariment
only as authorized by statute for general and
umform application.

The proposed rule affects Insurance Code,
Article 561

§7 36. Report on Audit of Workers' Com-
pemsation Reserves

(a) Applicability  This  section
applies to all insurers which are authorized
to wnte and which have 1ssued new or
renewal workers’ compensation insurance
policies i1n this state in the most recent
calendar year

(b) Scope of Audit. The workers'
compensation data which is to be audited is
contained in Texas Workers’ Compensation
Financial Call Plan, Calls 5, 5(supplement),
5A, and 5A(supplement), required by the
department. The data to be audited in these
forms shall be audited by the same account-
ant that performs the annual audit of the
insurer under Insurance Code, Aurticle
L.I5A, if such an audit is performed, and
such data is described in paragraphs (1)-(4)
of this subsection as follows:

(1) From page 2. column Il
Accident Year Outstanding Losses Exclud-
ing IBNR-Indemnity-Case and Bulk-last 5
accident years only;

(2) From page 2, column 12,
Accident Year Qutstanding Losses Exclud-
ing IBNR-Medical-Case and Bulk-last 5
accident years only;

(3) From page 4, column 19,
Accident Year Unearned Premium-last ac-
cident year only, and

(4) From page 4, column 2],
Accident Year Allocated Loss Adjustment
Expense Outstanding-last 5 accident years
only.

(c) Audit Coverage. The report of
the audit of the workers’ compensation re-
serves described in subsection (b) of this
section shall address the items described in
paragraphs (1)-(4) of this subsection:

(1) the opinion of the account-
ant, which should address the validity of
data reported and not the adequacy of re-
serves;

(2) a statement of the amount of
Texas workers’ compensation reserves as
prescribed by subsection (b)(1)-(4) of this
section,

(3) any notes to the statement
required in paragraph (2) of this subsection;
and

(4) a statement that the account-
ant has reviewed the Reconciliation Report
for Compensation Experience (identified as
page 4 of 6 1n the call reports) and that the
amounts therein agree with the amounts of
the same data items repurted elsewhere in
the Call reports and reported on page 14 of
the Annual Statement. For purposes of this
section, this paragraph is not intended to
require the accountant to audit data beyond
that described in subsection (b)(1)-(4) of
this section.

(d) Filing Requirements for Audit
Reports of Workers" Compensation Data.
The audit report required by this section
shall be filed with the Financial Program,
333 Guadalupe, Mail Code 303-1A, P.O.
Box 149099, Austin, Texas 78714-9099 on
or before June 30 of the year following the
year audited. If the insurer is required to file
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an annual audit report under Insurance
Code, Article 1.15A, then the audit report
required under this section shall be filed as
a supplement to the annual audit report.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on April 23, 1994

TRD-9439709 JD Powers

Legal Counssel to the
Commissioner

Texes Department of

Insurance

Earliest possible date of adoption May 30,
1994

For further information, please call. (512)
463-6327

L ¢ ¢
* 28 TAC §§7.1601-7.1615

The Texas Department of Insurance pro-
poses new §§7 1601-7 1615, concerning Ii-
censing, examination, and taxation of thwd
party administrators Addtionally, the pro-
posed new sections concern exemption from
hicensing requirements for third party adminis-
trators solely administering “employee benefit
plans™ as defined in the Employee Retirement
Income Securty Act, (ERISA), codified at 29
United States Code §1001, et seq ERISA
provides exclusive federal junsdiction over
regulation of employee beneit plans de-
senbed in 29 United States Code §1003(a),
and preempis any state regulation that “re-
lates™ to such plans See 29 United States
Code §1144(a) In NGS American Inc v
Barnes, 988 F 2d 296 (5th Cr 1993), the
Fifth Circuit held that Article 21 07-6 of the
Texas Insurance Coca, which regulates thwd
party administrators relates to employee ben-
eft plans, to the extent  is apphed to thwd
party administrators in ther capacity as ad-
ministrators of employee benelt plans gov-
erned exclusively by ERISA

However, ERISA includes a "savings clause”
which preserves certain categornes of stale
laws from preemption, namely, insurance,
banking and securities See 29 United States
Code §1144(b)(2)(A) The stales may also
apply thew insurance laws to muitiple em-
ployer weifare arrangements described in 29
Unted States Code §1144(b)(6)(A)() Be-
cause ERISA permits states to regulate insur-
ance, ncluding multiple employer welfare
arrangements, the purpose of these new sec-
tions I1s to create an exemption from regula-
tion for those third parly administrators solely
administering employee benefit plans gov-
erned exclusively by ERISA The new sec-
tions also adopt forms by reference to be
used by the Department for the application,
registration, fiing and documentation of thwd
party administrators by the Departiment The
Department has filed a copy of the forms with
the Secretary of State's office, Texas Regis-
ter section Persons desiring copies of the
forms can obtain such from the Texas De-
pariment of Insurance, Thed Party Adminis-
trator Und, Mall Code 105-6A, PO Box
149104, Austin, Texas 78714-9104
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The proposal of new §§7.1601-7.1615 is si-
multaneous with the proposed repeal of exist-
ing §§7.1601-7.1613. Notice of the proposed
repeal appears elsewhere in this issue of the
Texas Reguster.

Beverly McVey, director of the licensing
group, has determined that for each year of
the first five-years the new sections will be in
effect, there will be no fiscal implications to
state and local government as a result of
enforcing or administering the sections, and
there will be no effect on local employment or
the local economy. Enforcement and adminis-
tration will be performed by existing staff of
the depariment.

Ms McVey also has determined that, for
each year of the first five years the new
sections are in effect, the public benefit re-
sulting from the implementation of these new
sections will be that regulation by the Texas
Department of Insurance will accord with
ERISA. There will bs no eftect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the sections as proposed.

Comments on the proposal to be considered
by the Depariment must be submiited within
30 days after publication of the proposed sec-
tions in the Texas Register to D. J. Powers,
Legal Counsel to the Commissioner, Texas
Department of insurance, P.O. Box 149104,
Mail Code 113-2A, Austin, Texas
78714-9104. An addtional copy of the com-
ment should be submitted to Beverly McVey,
Director, Licensing Group, Texas Department
of Insurance, Mail Code 107-1B, P.O. Box
149104, Austin, Texas 78714-9104. Request
for a public hearing on this proposal should
be submitted separately to the Chief Clerk’s
office

The new sections are proposed pursuant to
the Insurance Code, Articles 21 07-6, 1.02,
103A, and 1.04C, and the Government
Code, §2001 004, et seq. Article 21.07-6,
which regulates third party adminisirators, au-
thonizes the State Board of Insurance ¢ pro-
muigate reasonable rules and regulations that
are appropnate to accomplish the purposes
of the anicle This rulemaking authority is
interpreted to be delegated to the Commis-
sioner of Insurance under Afticle 102 of the
Inswance Code, as amended by the 73rd
Texas Legislature in House Bill 1461, which
provides thal a relerence in the Insurance
Code or another insurance law to the State
Board of Insurance means the Commissioner
ol insurance or the Texas Department of In-
surance, as consistent with the respective
powers and duties of the Commissioner and
the Departiment under Article 1.02. Article
1 03A, as enacted in House Bill 1461, pro-
vides that the Commussioner of Insurance
may adopt rules and regulations, which must
be for general and uniform application, for the
conduct and execution of the duties and func-
tions ot the Texas Depariment of Insurance
only as authorized by a statute. Article 1.04C
ot the Insurance Code, as enacted in House
Bill 1461, requires the Comnussioner of In-
surance to develop and implement policies
thal provide the public with a reasonable op-
poriunty to appear before the Commissioner
and to speak on any issue under the Com-
missioner's junisdicion The Government

Code, §2001 004, et seq (Administrative Pro-
cedure Act) authorizes and requires each
state agency to adopt rules of practice setting
forth the nature and requirement of available
procedwes and to prescribe the procedures
for adoption of rules by a state agency.
The following articles of the Insurance Code
are affected by this rule: §§7.1601-7.1615,
The Insurance Code, Article 21.07-8.

§7.1601. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Administrative or service fees-The
total gross amount of all consideration, fees,
assessments, payments, reimbursements,
dues, and any other compensation, mone-
tary or otherwise, received by a third party
administrator during the taxable year. Ad-
ministrative or service fees shall not include
sales commissions received by an adminis-
trator that has a valid agent's license or
lawfully distributed by the administrator to
licensed agents or other sales repre-
sentatives. Administrative or service fees
shall not include those amounts received for
the administration of employee benefit
plans governed exclusively by ERISA.

Administrator, third party adminis-
trator, or TPA-A person who collects pre-
miums or contributions from, or who
adjusts or settles claims in connection with
life, health and accident benefits or annu-
ities for residents of this state, but the term
does not include those persons to the extent
their operations are specifically excluded in
the Insurance Code, Article 21.07-6,
§(1)(A)-(R) or are exempted from regula-
tion pursuant to §7.1606(a) of this
subchapter.

ERISA-The Employee Retirement
Income Security Act of 1974, codified at 29
United States Code §1001, et seq, which
includes the series of federal statutes regu-
lating employee benefit plans and pension
plans.

Functions of a group policyhold-
er-All services, functions, duties, or activi-
ties which may lawfully be delegated to a
policyholder pursuant to a contract between
an insurer and a group policyholder

Plan-A plan, fund, or program es-
tablished, adopted, or maintained by a plan
sponsor, insurer, or person to the extent that
the plan, fund, or program is established,
adopted, or maintained to provide:

(A) ndemnification or ex-
pense reimbursement for a life, health, or
accident benefit; or

(B) an individual or group
annuity business.
Trade name-An assumed name or
DBA (doing business as) which 1s used by
an administrator in its operations or activi-
ties with residents of this state.




§7.1602. Forms Relating to Regulation and
Exemption of Administrators Under the In-
surance Code, Article 21.07-6. The Texas
Department of Insurance adopts and incor-
porates herein by reference standard admin-
istrator forms for use in the regulation and
exemption from regulation of administra-
tors. Applicants and licensed administrators
are required to utilize these forms in prepar-
ing applications, requests for exemptions,
statements, notices of required information,
and other submissions required under the
Insurance Code, Article 21.07-6, and this
subchapter. These forms are published by
the Texas Department of Insurance and may
be obtained from the Third Party Adminis-
trator Unit, Mail Code 105-6A, Texas De-
partment of Insurance, P.O. Box 149104,
333 Guadalupe, Austin, Texas 78714-9104.
These forms are more specifically identified
in paragraphs (1)-(10) of this subsection:

(1) TPA Form Number 1, Name
Application;

(2) TPA Form Number 1A, As-
sumed Name Certificate;

(3) TPA Form Number 2, Ap-
plication for Certificate of Authority;

(4) TPA Form Number 2A,
Supplemental Information/Annual Report;

(5) TPA Form Number 3, Offi-
cers and Directors Page;

(6) TPA Form Number 4, Bio-
graphical Affidavit;

() TPA Form Number 5, Ser-
vice of Process;

(8) TPA Form Number 6, Iden-
tification and Reporting of Certain Insurers
and Health Maintenance Organizations,

(9) TPA Form Number 7,
ERISA Exemption/Registration Form,

(10) TPA Form Number 7A,
Summary Plan Description

§7.1603. Application for Certificate of Au
thority.

(a) Any person who collects premi-
ums or contributions from, or who adjusts
or settles claims in connection with life,
health, and accident benefits or annuities for
residents of this state, excluding those per-
sons identified in the Insurance Code, Arti-
cle 21.07-6. §(1)(A)-(R). or in §7. 1606 of
this title (relating to Exemption from Li-
censing for Certain Administrators) of this
subchapter, must apply for a license to op-
erate as a third party administrator

(b) Applications for a certificate of
authority shall be made 1n the name of the
corporation, partnership, or sole propnetor
on TPA Form 2. The certificate of author-
ity, when issued, shall extend to the officers

and managers of the corporation, so long as
they remain in that capacity and are quali-
fied to act as an officer or manager of that
corporate TPA; to each of the partners of
the partnership so long as they reman in
that capacity and are qualified to act as a
partner of that partnershup TPA, and to the
sole proprietor of such sole proprietor TPA
The centificate of authority when 1ssued
shall not extend to any employees, agents,
or subcontractors of the applicant

(c) A certificate of authority 1ssued
to an admunistrator under the Insurance
Code. Article 21 07-5 (repealed 71st Legis-
lature, 1989) has the same effect as a certif-
icate of authority 1ssued under the Insurance
Code. Article 21 07-6 The administrator is
still subject to the provisions of the Insur-
ance Code, Article 21.07-6 An administra-
tor that has submitted all or part of the
documents required for the application of a
certificate of authority under the Insurance
Code, Article 21 07-5, can be required to
submit only those documents needed to
make the application administratively com-
plete

(d) If tems requued under this
subchapter for application for a certificate
of authority are absent, or deemed tnsuffi-
cient by the commissioner, the commis-
sioner shall notify the applicant and the
applicant shall be given a reasonable time to
correct said deficiencies If, after the rea-
sonable time has expired the deficiencies
have not been corrected, the commissioner
will notify the applicant by letter that, if the
applicant does not request an opportunity
for a hearing, the commissioner will with-
draw the application without prejudice

(e) Applicants may request in writ-
ing to the commissioner that their applica-
tion be withdrawn from the consideration
process This request must be made prior to
the issuance or demal of a ceruficate of
authority However, when requesung with-
drawal of an applicauon. an applicant musl
not have operated or be operating as an
admunistrator under the Insurance Code, Ar-
ucle 21 07-6. 1n thus state In the event an
application is withdrawn or denied, any fees
submitted with the application will not be
refunded After a withdrawal and pnior to
commencing any admimstrator actvilies in
this state, applicants must submit a new
applicauon with appropriate fees

§7 1604  Application Demal, Suspension,
Cuncellation, or Revocauon  If the com-
missioner denies the application, the af-
fected party may not resubmit a new
application for a period of ime not less than
one year from the date of demal If the
commuissioner suspends a certificate of au-
thority, the affected party may not operate
as an adminstrator for a period of tme
certawn as specified 1n the suspension order
which may not exceed one year from the

date of suspension If the commussioner
cancels or revokes a certificate of authorty,
the affected party may not resubmit a new
application for a period of time not less than
one year from the date of the cancellation or
revocation

§7 1605 Application Procedures

(a) Each applicant for a TPA certf-
icate of authority will complete TPA Form
2 1n comphance with the requirements in
the Insurance Code, Article 21 07-6 and
this subchapter TPA Form 2 will be com-
pleted as prescribed and accompanied by
such documents, statements, notices, and
attachments necessary to support the apph-
cation Applicants with a relationship or
affihation such as a commonality of man-
agement, ownership, and/or consolidated fi-
nancial information may., upon written
request and approval of the commussioner,
be permitted to submit only one copy of the
required informauon to avoid duplicative
fitngs by such related or affiliated appli-
cants Applicants will be provided a listing
of documents required to complete their
application

(b) Each applicant must reserve ts
name by completing TPA Form 1 The
name of the entity on TPA Form 1 must
agree 1n complete detarl with the actual
legal name of the applicant A TPA shall
transact business 1n its own name, which
shall not closely resemble the name of any
other tnsurer or TPA doing business n this
state If the name does resemble the name
of any other insurer or TPA, the applicant
TPA may do business under a trade name
If a trade name 15 1o be used in this state,
the applicant must complete 'TPA Form [A
lo reserve the use of the trade name

(c)  One complete, onugmally signed
copy of cach statement, nouce, form, or
apphication, including exhibits and all other
papers and documents filed as a part
thereot, shall be filed with the commus-
sioner of insurance and addressed to Third
Party  Admunistrator  Unit, Mail  Code
105-0A, Texas Department of Insurance,
333 Guadalupe, P O Box 149104, Ausun,
Texas 78714-9104

(d)  Statements, notices, forms, and
applications should be prepared on paper 8
112 inches by 11 1nches in size All copies
of any statement, notice, application, ex-
hibit, or financial statement shall be clear,
castly readable, and sutable for microfilm-
g and photocopying Debits in credit cate-
gones and credits m debat categories shall
be designated so as to be clearly disun-
gushable as such on  mucrofilm  and
photocopies Statements, notices, and apph-
cations shall be stated in the English lan-
guage and monetary values shall be stated
n Unuted States currency If any exhibit or
other paper or document filed with a state-
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ment, notice, or application is in a foreign
language, it shall be accompanied by an
accurate English language translation, and
any monetary value other than in United
States currency shall be converted into
United States currency and the rate of ex-
change used shall be as of the date of the
financial statement filed by the applicant.

§7.1606. Exemption from Licensing for
Certain Administrators.

(a) An administrator who is acting
solely as the administrator of employee ben-
efit plans described in 29 United States
Code §1003(a) is exempt from regulation
under the Insurance Code, Article
21.07-6.. This exemption shall not apply to
administrators of muitiple employer welfare
arrangements described in 29 United States
Code, §1144(b)(6)(A)(ii). Administrators
who solely administer employee benefit
plans as described in 29 United States
Code, §1003(a) must request and receive
exempt status from the Texas Department
of Insurance. To receive exempt status, an
administrator must:

(1) complete and submit a re-
quest for ERISA exemption and registration
form on TPA Form 7; and

(2) obtain from the employer or
employee organization establishing the plan
a complete description of the plan, on TPA
Form 7A for all plans serviced by the ad-
ministrator.

(b) Administrators will be notified,
in writing, of the approval or denial of the
request for exemption, There shall be no
filing fee for the filing of a request for
exémption The exemption, if granted, shall
last for 12 months from the date the exemp-
tion was granted. Upon expiration of the
exemption, an administrator must file for
new exemplon status. Any subsequent ex-
emption filings must contain the required
documents submitted with the initial ex-
emption request.

§7 1607 ldentificanion and Reporting Re-
quirements for Certain Insurers and Health
Maintenance Organizations

(a) An nsurer who otherwise col-
lects premiums or contributions from or
adjusts or settles claims 1n connection with
life, health, and accident benefits or annu-
tties for residents of this state may not act
as or hold itself out as an admunistrator
unless 1t has noufied the commissioner of
its intent to do business under the Insurance
Code. Article 21 07-6, except to the extent
its operations or activities are exempt as
described 1n subsection (b) of this section

(b) Exempt operations or activities
are those operations described in paragraphs
(1) and (2) of this subsection which exclu-
stvely consist of either.

(1) an insurance company which
is collecting premiums for or adjusting or
settling claims under its own insurance poli-
cies or annuities;

(2) a health maintenance organi-
zation authorized to operate in this state
under the Texas Health Maintenance Orga-
nization Act for the following purposes:

(A) collecting revenues on
its own behalf for evidences of coverage
that it has issued and delivered under state
law;

(B) adjusting or settling
claims under evidences of coverage issued
and delivered by it under state law, includ-
ing the contracting with and payment to
providers for performing services, verifica-
tion of eligibility, and subrogation;

(C) collecting premiums, ad-
justing, or settling claims for insurance
which was issued incidental or supplemen-
tal to its lawfully issued and delivered evi-
dences of coverage; and

(D) performing any other ac-
tivity that is specifically regulated by the
Texas Health Maintenance Organization
Act, or exempt under this Act or through
operation of federal law.

(c) Insurers specifically described
in subsection (a) of this section are subject
to all the provisions of this subchapter ex-
cept §7 1603 of this title (relating to Appli-
cation for Certificate of Authority), §7.1605
of this title (relating to Application Proce-
dures). §7 1612 of this title (relating to Sup-
plemental Information/Annual Report), and
§7.1613 of this title (relating to Fidelity
Bond) and are subject to any other appropri-
ate statutes and regulations. The following
provisions in paragraphs (1)-(3) of this sub-
section apply to such insurers,

(1) Each insurer must transact
business under the name in which 1t holds a
certificate of authority.

(2) Every wnsurer that 1s operat-
ing as an adminustrator must noufy the com-
mussioner, on TPA Form 6, of its activities
as an admumstrator prior to commencing
operations

(3) Every 1nsurer shall, on or
before March 1 of each calendar year, pre-
pare and submit to the commissioner an
annual report, on TPA Form 6, concerning
the insurer’s organization, operation, and
status as an adminstrator with respect to
Texas risks for the preceding calendar year

§7.1608 Fees

(a) The commusstoner shall collect,
and the person affected shall pay to the
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commissioner, the fees set forth in para-
graphs (1)-(3):

(1) $500-Filing fee for process-
ing an original application for a certificate
of authority,

(2) $250-On-site visit examina-
tion fee as specified in the Insurance Code,
Articte 21.07-6, §8; and

(3) $100-Filing fee for annual
report

(b) No fee shall be due and owing
from administrators applying or registering
for exempt status pursuant to §7.1606,

§7.1609. Prohibited Transactions. A TPA
may not engage in any of the activities
listed in paragraphs (1)-(5) of this section:

(1)  misrepresenting the terms,
advantages, or nature of its service contract;

(2) making false or incomplete
comparisons with the service contracts of
other TPAs or persons in order to induce a
plan, insurer, or person to enter into, con-
tinue, or discontinue any service contract
with the TPA;

(3) accepting or rejecting risk
other than in compliance with and in ac-
cordance with the terms of the written
agreement structured under the require-
ments of the Insurance Code, Article
21.07-6, §11;

(4)  publishing or circulating
any advertising or informational material,
benefit descriptions, certificates, booklets,
or brochures pertaining to business under-
written by a plan, insurer, or plan sponsor
without the advance written approval of
such plan, wnsurer, or plan sponsor; or;

(5)  desigming. constructing, or
implementing  barriers under the written
agreement that would unreasonably restrict
the right of a plan participant to avai' him-
self of individual life, health, or ac:ident
policies or annuites through an agent se-
lected by the plan participant

§7 1610 On Sue Visuts

(a) The commissioner or his desig-
nated representative 1s authorized to make a
complete on-site visit examination of the
affars of each adminustrator as often as 1s
deemed necessary

(b) Adminstrators will be noufied
of the scheduled on-site visit by letter,
which will specify, as a minimum, the iden-
tity of the commussioner's destgnated repre-
sentative and the expected arrival date and
tme

(c) The admumstrator must make
available during such on-site visits all books
and records relating to its operation, includ-
ing but not hmuted to, the information spec-




ified in paragraphs (1) and (2) of this
subsection:

(1) complete copies of any writ-
ten agreements as defined in the Insurance
Code, Article 21.07-6, §11; and

(2) financial statements.

§7.1611. Cease and Desist Orders. The
commissioner is authorized pursuant to the
Insurance Code, Article 1.10A, to issue
emergency cease and desist orders prior to
notice and hearing if it appears to the com-
missioner that the alleged misconduct is
fraudulent or creates an immediate danger
to the public safety or is causing or can be
reasonably expected to cause significant,
imminent, and irreparable public injury.

§7.1612. Supplemental Information/Annual
Report.

(a) Every TPA must ensure that the
commissioner is informed, on TPA Form
2A, within 20 days, of any change in own-
ership, officers, directors, partners, sole pro-
prietors, or any other significan. change that
might have an impact on the TPA’s apera-
tions or certificate of authority. The Texas
Department of Insurance will designate the
manner in which the TPA will inform the
commissioner of any of the changes speci-
fied in this subsection that will have an
impact on the TPA's operations or certifi-
cate of authority.

{b) Every TPA shall, on or before
March | of each calendar year, prepare and
submit to the commissioner a sworn report
on a completed TPA Form 2A, concerning
the TPA’s organization, operations, and sta-
tus for the preceding calendar year.

(c) An administrator shall noufy
and deliver a copy of any order or judgment
to the commissioner within 30 days of the
occurrence in another state of any one or
more of the actions set forth in paragraphs
(1)-(4) of this subsection.

(1) suspension or revocation of
the administrator’s right to do business;

(2) receipt of an order to show
cause why its license should not be sus-
pended or revoked;

(3) imposition of any penalty,
forfeiture, or sanction on it for any violation
of the insurance laws of such other state; or

(4) any of the actions in para-
graphs (1)-(3) of this subsection with re-
spect to any of an administrator’s partners,
directors, officers, or persons who own
more than 10% of the voting interest of an
administrator.

§7.1613. Fidelity Bond. The fidelity bond,
as required by the provisions of the Insur-
ance Code, Article 21.07-6, §6, will be

equal to at least 10% of the amount of total
funds handled during the preceding year or,
if no funds were handled during the preced-
ing year, 10% of the amount of funds rea-
sonably estimated to be handled during the
current calendar year. In no event will the
fidelity bond be less than $10,000 nor will a
fidelity bond be required in excess of
$500,000. Funds handled will be as defined
in the Insurance Code, Article 21.07-6, §
6(d).

§7.1614 Maintenance Tax. Each adminis-
trator shall annually pay a maintenance tax
on its correcily determined administrative or
service fees with respect to risks located in
this state. The maintenance tax rate will be
determined annually, but may not exceed
1.0%. Each administrator shall complete
and submit the maintenance tax on a tax
form prescribed by the Office of the Texas
Comptroller of Public Accounts.

§7.1615. Severability. If any section or
portion of a section this Subchapter P is
held to be invalid for any reason, all vald
parts are severable from the nvalid parts
and remain in effect. If any section or por-
tion of a section is held to be invalid 1n one
or more of its applications, the part remains
in effect in all valid applications that are
severable from the invalid applications To
this end, all provisions of §§7.1601-7 1614
of this title (relating to Licensing and Ex-
amination of Third party Admimnstrators)
are declared to be severable.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authordy to
adopt.

Issued in Austin, Texas, on April 20, 1994

TRD-8439500 D J Powers

Legal Counsal to the
Commissioner
Texas Department of

Insurance

Earliest possible date of adoption May 30,
1994

For further information, please call (512)
463 5327
] ¢ ¢

Subchapter P. Third Party Ad-
ministrators; Examinations;
Licenses

* 28 TAC §§7.1601-7.1613

(Editor's note The text of the following section
proposed for repeal will not be published The
section may be exarmuned in the offices of the
Texas Department of Inswrance or tn the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin)

The Texas Department of Insurance pro-
poses the repeal of §§7 1601-7. 1613, con-
cerning the regulation, examination, and

keensing of third parly administrators. The
repeal of this subchapter 1s necessary to en-
able the commissioner simullaneously to
adopt a new subchapter which replaces the
repealed sections with other provisions con-
cerning the regulation of third party adminis-
trators. This repeal and adoplion of a new
subchapter is necessary to bring the regula-
tion by the Texas Department of Insurance
into accord with ERISA. ERISA provides ex-
clusive federal jurisdiction over regulation of
employee benefit plans descibed in 29
United States Code, §1003(a), and preempts
any state regulation that “relates” to such
plans. Notification appears elsewhere in this
issue of the Texas Register of the proposed
new sections which would replace those sec-
tions proposed for repeal.

Beverly McVey, director of the licensing
group, has determined that for each year of
the first five years the proposed repeal will be
in effect, there will be no fiscal imiplications for
state or local government or small business
as a result of enforcing or administering the
repeal, and there will be no effect on the local
employment or local economy

Ms. McVey also has determined that for each
year of the first five years the repeal is in
effect, the public benefit anticipated as a re-
sult of enforcing the repeal will be that regula-
tion by the Texas Department of Insurance
will accord with ERISA. There will be no ef-
fect on small businesses. There is no antici-
pated economic cost to persons who are
required to comply with the repeal as pro-
posed.

Comments on the proposal must be submit-
ted within 30 days after the publication of the
proposed section in the Texas Register to the
Office of the Chiet Clerk, Texas Department
of Insurance, P O. Box 149104, Mail Cnde
113-2A, Austin, Texas 78714-9104. An addi-
tonal copy of the comment is to be submitted
to Beverly McVey, Drector, Licensing Group,
Texas Depariment of Insurance, Mail Code
107-18, 333 Guadalupe Street, P.O. Box
149104, Austin, Texas 78714-9104. Any re-
quest for a public hearing on this proposal
should be submitied separately to the office
of the Chiet Clerk.

The repeal ts proposed pursuant to the Insur-
ance Code, Aricles 21.07-6, 1 02, 1.03A,
and 104C, and the Governmeni Code,
§2001 004, et seq Article 21 07-6 authorizes
the State Board of Insurance to promulgate
reasonable rules and regulations that are ap-
propriate to accomplish the purposes of the
Article regulating Third Party Administrators.
This authority is interpreted to be delegated
to the Commussioner of Insurance under Arti-
cle 1 02 of the Insurance Code, as amended
by the 73rd Texas Legislature in House Bill
1461, which provides thal a reference in the
Insurance Code or another insurance law to
the State Board of Inswance means the
Commissioner of Insurance or the Texas De-
partment of Inswrance, as consistent with the
respective powers and duties of the Commis-
sioner and the Department under Article 1.02
Article 1.03A, as enacted in House Bill 1461,
provides that the Commissioner of Insurance
may adopt rules and regulations, which must
be for general and uniform application, for the
conduct and execution of the duties and func-
tions of the Texas Depariment of Insurance
only as authonzed by a statute. Asticle 1.04C
of the Insurance Code, as enacted in House
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Bill 1461, requres the Commissioner of In-
surance o develop and implement policies
that provide the public with a reasonable op-
portunity lo appear before the Commissioner
and to speak on any issue under the Com-
missioner's jurisdiction The Government
Code, §2001 004 et seq (Administrative Pro-
cedure Act) authorize and require each state
agency to adopt rules of practice setting forth
the nature and requirement of available pro-
ceduwres and to prescribe the procedures for
adoption of rules by a state agency

The following articles are aftected by this
repeal: §§7.1601-7.1613, Insurance Code,
Article 21 07-6.

§7 1601 Definitions

§7.1602. Forms Relating to Regulation of
Administrators Under the Insurance Code,
Article 21 07-6.

§7.1603 Application for Certificate of Au-
thoruy

§7.1604 Apphcation Denial, Suspension,
Cuancellation or Revocation.

§7 1605 Application Procedures.

§7 1606 ldentification and Reporting Re-
quirements for Certawn Insurers and HeGith
Mauntenance Orgarizations as Described in
the Insurance Code. Article 21 07-6, §24

§7 1607 Fees

§7 1608 Prohbited Transac tions

§7 1609 On sue Visus

§7 1610 Cease and Desist Orders
§7.1611 Supplemental Information Report
871612 Fidelty Bond

§7 1613 Maintenance Taa

Ths agency hereby cernifies that the pro
posal hay been reviewed by legal counsel
and found to be within the agency’s author
uy 1o adopt

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued in Ausun, Texas, on Apnl 21, 1994

TRD-9439591 D J Powers

Legal Counsel to the
Commissioner

Texas Department of

Insurance

Earhest possible date of adoption May 30,
1994

For further wformation, please call: (512)
463-6327

¢ ¢ ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 114. Control of Air
Pollution From Motor
Vehicles

Motor Vehicles
e 30 TAC §§114.3, 114.5, 114.6

The Texas Natural Resource Conservation
Commission (TNRCC) proposes amend-
ments to §1143, concerning Inspection Re-
quirements, §114.5, concerning Exclusions
and Exceptions; and new §114 6, concerning
Hardship Waiver Eligitxity Cnteria A revised
control strategy which specifies the technical,
administrative, and enforcement prowvisions of
the InspectiovMaintenance (/M) program 1s
being proposed concurently. The amended
sections, new section, and conirol strategy
are proposed as a revision to the State Imple-
mentation Plan (SIP) for the control of ozone
in the Houston/Galveston, Bearmont/Port Ar-
thur, Dallas/Fot Worth, and El Paso
nonattainment areas These revisions are
necessary under the 1990 Federal Clean Arr
Act Amendments and the subsequent No-
vember 5, 1992, /M program rulemaking by
the US Environmental Prolection Agency
(EPA) which require the establishment of I'M
programs in moderate, serious, and severe
ozone nonatiainment areas and carbon mon-
oxde nonattanment areas

The amendments are needed {0 provide a
more cost effective I/M program, to allow EPA
to make a finding that the I/'M SIP meets the
requrements of the Federal Clean Awr Act
Amendments of 1990, and to clanfy the intent
of and/or eliminate conflict between the SIP,
Chapter 114, and the contract for operaling
inspection faciities The purpose of this pro-
gram ts to reduce in-use automobile evapora-
tive and exhaust enmssions

The proposal amends §114 3 to provde a
defintion for uncommon part, remove the
25% emussions reduction requwement for
minmum expenditure waivers, exempl vehi-
cles with antique license plates from the IM
prc gram requwements, provide conditions for
voluntarily testing at fleet facilities and dealer-
ships for a tee two imes the standard test fee
in the program area, establish the requwe-
ments tor voluntary certiication of repair tech-
nicians and repar facilties, establish a $25
annual test fee for certified repaw technicians
of Texas (CERTTs), require a motornst whose
vehicle has failed an emissions test to submit
a completed vehicle emissions repawr repon
(VERR) before recenving a retest, estabhish
that covered fleet vehicles not registered by
the Texas Department of Transporiation must
be i comphance by December 31 of the year
the vehicle was scheduled for testing, estab-

lish a grace period untl January 1, 1995, for
repairs for waivers to be performed by
CERTTs; and establish reciprocal compliance
and alternative scheduling.

Proposed amendments to §114.5 change the
word "wawer” to the word "exclusion.” These
revisions are needed to refiect the title to the
seclion which allows exclusions to §i114.1
and to eliminate conflict with the waiver provi-
sions in §114.3,

The proposed new §114 6 establishes hard-
ship waiver elgibility criteria and require-
ments.

In addition to the proposed changes corme-
sponding to the rules, the proposed SIP revi-
sions also clarify that minimum expenditure
waiver is limited to one test cycle while one-
time hardship waivers are limited to once in
the life of the vehicle; clarify that the referee
facilities will be open 48 hours a week; astab-
lish that 60 days is the length of time that a
motorist whose vehicle fails an out-of-cycle or
remote sensing test has to repair the vehicle;
change the method that TNRCC will use to
comply with EPA's Final Rule 51 369 to train-
ing assessment instead of curriculum devel-
opment; and provide a definition for tactical
vehicle. The proposed SIP revisions also de-
lete tha requirement for Plumblesmo Test in
the current I/M emissions test in Dallas and
Taant counties beginning July 1, 1994 and
in €1 Paso County beginming October 1, 1994

Stephen Minick, Budget and Planning Divi-
sion, has determmed that for the first five-
year period the seclions are in effect there
will be fiscal implications for state govern-
ment as a result of enforcing or administering
the sections. The etfect on state government
will be an anticypated increase in cost of ap-
proximately $379,000 in 1935 and $340,000
in each of the years 1996-1999 related to
oversight of the certification of facilities and
repair technicians. Revenues to the state will
increase by an anticipated $37,500 in 1995,
increasing progressively to $87,500 in 1999,
based on the projected number of persons to
register as certified emissions repair techni-
cians at a cost of $25 per individual per year.
There are no significant fiscal :mplications
anticipated for local government

Mr Minick also has delermined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be reduced ag-
gregate emissions from vehicles, improved
enmussion-related repars, improved consumer
protection, and improved customer conve-
nience in the Houston/Galveston, Dallas/Fort
Worth, Beaumont/Port Arthur, and El Paso
areas The sections will have an eHect on
small businesses The rules set forth the cur-
rent slatutory authority that allows fleet facili-
ties and dealerships the option of vehicle
emissions testing at ther faciliies at a fee
equal to two times the standard test fee that
1s applicable to the program area

This effect will vary with the rate applicable to
the program area and with the number of
vehicles to be tested These sections do not
change the anticipated costs for businesses
and persons for the bienmal inspection of
vehicles registered in each of the I/M program
areas These sections as proposed will result
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in a cost savings in the inspection fees and
associated repairs for owners of vehicles with
antique license plates, sinca the proposed
rules exempt these vehicles. There is no an-
ticipated economic cost to persons who are
required to comply with the sections as pro-
posed, other than those cosis previously
identified.

Public hearings on this proposal are sched-
uled for the following times and places' May
23, 1994, 7:00 p m., Houston-Galveston Area
Council, Second Floor, Conference Room A,
3555 Timmons Lane, Houston; May 24, 1994,
7:00 p.m., John Gray Institute, 855 Florida
Avenue, Beaumont; May 25, 1994, 6:00 p.m,
City ot Ef Paso Council Chambers, Second
Floor, 2 Civic Center Plaza, El Paso; and May
26, 1994, 7:00 p.m., Irving Central Library,
Auditorium, 801 West Irving, lrving.

Staff members will be available to discuss the
proposal 30 minutes prior to each hearnng
Public comments, both oral and written, on
the proposed changes are invited at the hear-
ings. interrogation or cross-examination is not
permitted.

Written comments not presented at the hear-
ings must be submitted to the TNRCC central
office in Austin no later than June 3, 1994
Material received by the Mobile Source Divi-
sion by 4.00 p m. on that date will be consu-
ered by the Commission gnor to any final
action on the proposed revisions. Copies of
the proposed revisions are available at the
Mobile Source Division of the TNRCC located
at 12118 North IH-35, Park 35 Technology
Center, Building E, Austin, Texas 78753, and
at all TNRCC regional offices For further
information, contact Sherry L Bryan at (512)
239-1994.

Persons with disabities who have special
commumication or other accommodation
needs who are planning to attend the hear-
ngs should contact the agency at (512)
239-1457. Requests should be made as far in
advance as possible

The amendments and new seclion are pro-
posed under the Texas Clean Ax Act (TCAA),
the Texas Health and Safety Code, §382 017,
which provides the TNRCC with the authorrly
o adopt rules consistent with the policy and
purposes of the TCAA,

The proposed amendments and new seclion
aftect Health and Safety Code, §382 017

§114.3 Inspection Requircments

(a) Unless specifically defined in
the Texas Clean Aur Act (TCAA) or i the
rules of the Texas Natural Resource Conser-
vation Commission (TNRCC). the terms
used by the TNRCC have the meanings
commonly ascribed to them in the field of
air pollution control. In addition to the
terms which are defined by the TCAA, the
following words and terms, when used in
this section, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

(1)<(11) (No change)
(12) Uncommon part-An un-
common part is defined as one that takes

more than 30 days for expected delivery
and installation, and a motorist can

prove that a reasonable attempt made to
locate necessary emission control parts
by retail or wholesale part suppliers will
exceed the remaining time prior to expi-
ration of the vehicle registration.

(b) No person may operate any mo-
tor vehicle which does not comply with'

(1) (No change.)

(2) the vehicle®missions inspec-
tion and maintenance requirements con-
tained in the revised Texas I/M SIP; and

(A) has obtained a valid ve-
hicle emissions certificate (VEC) from an
inspection facility that is marked "Regis-
tration Authorized"; or

(B) has completed the re-
quirements for reciprocal compliance; or

(C) has completed the re-
quirements for an alternative schedule
and has obtained a valid VEC through
the Managing Contractor at a referee
facility.

(c) No person may 1ssue or allow
the 1ssuance of

(1) (No change)

(2) a Vehicle Emissions Certifi-
cate (VEC), as authorized by the TNRCC,
unless.

(A) (No change)

(B) reciprocal compliance 1s
established 1n accordance with all vehicle
emussions I/M requirements and procedures
contained in the revised Texas /M SIP A
motorist shall submit an onginal vehicle
emisstons inspection document to a referee
inspection facility If the inspector deter-
munes that the document fulfills the require-
ments of the program area in which the
motorist intends to register a motor vehicle.,
the motoris: shall receive a VEC' upon re-
mittance of any applicable fees, or

(C) an alternative schedule
is established in accordance with the pro-
cedures contained in the revised Texas
I/M SIP. To obtain the alternative sched-
ule, the motorist or registered vehicle
owaer shall:

(i) submit documenta-
tion to the Managing Contractor’s area
headquai ter office establishing that the
vehicle is continuously operated entirely
outside of an 1/M program area and that
it is not feasible to return the vehicle for
emissions testing prior to the expiration
of registration;

(ii) provide a  date
within the next 12 months that would

establish a feasible time to return the
vehicle for testing; and

(iti) agree to obtain a
valid VEC marked "Registration Autho-
rized" by the feasibility date that was
established in the application. If the in-
spector determines that the documenta-
tion fulfills the requirements for
alternative scheduling, upon remittance
of any applicable fees, the motorist shall
receive a VEC and an alternative sched-
uled date by which time the motorists
must submit the vehicle for emissions
testing,

(d) No person may allow or partici-
pate in the preparation, duplication, sale,
distribution, or use of false, counterfeut, or
stolen VECs, vehicle emission repair re-
ports (VERRs). vehicle emissions repair
documentation, or other documents which
may be used to circumvent the vehicle
emissions I/M requirements and procedures
contained in the revised Texas I/M SIP

{e) No person may own, operate, or
allow the operation of a fleet vehicle pri-
marily operated 1n a program area, unless
the fleet vehicle has complied with all vehi-
cle emissions I/M requirements contained in
the revised Texas I/M SIP An owner or
operator of a fleet vehicle exempted from
the payment of a registration fee and issued
a specially designated license plate or other-
wise not required to be registered in a pro-
gram area by the TxDOT shall comply with
the following requirements specific to such
fleets

(1) (No change)

(2) register with the TNRCC by
March |, 1994, and shall provide by that
date information on each vehicle including,
but not Limited to, all data required for the
registration of the fleet vehicle by the
TxDOT and other information specified on
forms provided by the INRCC, [and)

(3) (No change)

(4) update the vehicle registra-
tion database reflecting any additions,
deletions, or other changes to the covered
vehicles by December 31 of each year;
and

(5) submit vehicles for testing
and repair, if necessary, to obtain a valid
VEC stating " Registration Authorized"
by December 31 of the year the vehicle
was scheduled for testing,

0-0)

(R) A motorist whose vehicle has
failed an emissions test must have
emission-related repairs performed and
must submit a properly completed VERR
in order to receive a retest, a minimum
expenditure waiver, or a time extension
waiver,

(No change)
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MI)] A motorist may apply to the
Managing Contractor at a referee inspec-
tion facility for waivers which defer the
need for full compliance with vehicle emis-
sions standards for a specified period of
time after failing a vehicle emissions in-
spection. For the minimum expenditure and
time extension waiver, the motorist may
apply only once for each type of waiver for
each testing cycle and shall pay any appli-
cable processing fee. For the one-time hard-
ship extension waiver, the motorist may
apply once for the lifetime of the vehicle
and shall pay any applicable processing fee.

(1) A Minimum Expenditure
Waiver may be granted in accordance with
the following conditions.

(A) The motor vehicle must
have a valid VEC, a valid VERR, and
have failed a retest after repairs, provided
the following conditions have been met:

(1) in enhanced program
areas, repairs shall require a minimum ex-
penditure of at least $450, adjusted annu-
ally; or

(ii) in basic program ar-
eas, repairs shall require a minimum expen-
diture of at least $75 for pre-1981 model
year vehicles and at least $200 for 1981 and
later model year vehicles; and

(iii) after January |1,
1995, repairs shall be performed by a
TNRCC voluntarily certified reparr techni-
cian of Texas (CERTT) at a voluntarily
certified repair facility of Texas
(CERFT); and

(iv) repairs shall be di-
rectly applicable to the cause for the test
failure.

((v) repairs shall have di-
rectly reduced emissions by 25% of the
difference between emissions during the ini-
tial test and the emissions standards con-
tained in the revised Texas I/M SIP ]

(B) A Minimum Expenditure
Waiver shall be valid for the remaining
portion of the testing cycle.

(2) A one-tume hardship exten-
sion waiver may be granted once in the life
of the vehicle in accordance with the fol-
lowing conditions

(A) A motorist must have a
valid VEC indicating that the subject vehi-
cle failed the initial emission inspection
test.

(B) A motonst shall provide
proof in writing to the Managing Contrac-
tor at a referee inspection facility that the
registered vehicle owner(s) meets the
hardship eligibility criteria established by
the TNRCC in §114.6 of this title (relat-
ing to Hardiship Elgibility Criteria). [or

at least one of the following criteria to
establish financial hardship:]

[(i) the motorist's family
income is below the poverty level as de-
fined by the Office of Management and
Budget Poverty Index;

[(i) the motorist’s family
receives financial assistance pursuant to the
Texas Human Resources Code, Chapter 31,
Financial Assistance Programs Code;

[(iii} the motorist’s family
receives food stamp assistance as deter-
mined by the Texas Department of Human
Services in accordance with the Food Stamp
Act Amendments of 1977; or

[(iv) the motorist’s family
earns not more than 40% of the area median
inccme as defined in the Comprehensive
Housing Affordability Strategy of the Texas
Department of Housing and Community
Development.}

(3) A Time Extension Waiver
may be granted in accordance with the fol-
lowing conditions.

(A) The motorist can docu-
ment that emissions-related repairs cannot
be completed bzfore the expiration of cur-
rent registration or before the 30-day period
following an out-of-cycle inspection be-
cause the repairs require an uncommon part,
[An uncommon part 1s defined as one that
takes more than 30 days for expected deliv-
ery and installation and a motonst can
prove that a reasonable attempt made to
locate necessary emission control parts by
retail or wholesale part suppliers, will ex-
ceed the remaining time prior to expiration
of the vehicle registration.)

(B) The motorist shall pro-
vide to the Managing Contractor at a
referee inspection facility an original VEC
indicating that the vehicle failed the emis-
sions test and an original itemized docu-
mentation, by a CERTT at a CERFT
(after January 1, 1995), indicating parts
ordered, source of parts, including ad-
dress and phone number, [prepayment, if
applicable, and] expected delivery, and in-
stallation dates of uncommon parts before a
Time Extension Waiver can be issued

(C) The motorist shall return
the motor vehicle to the referee inspection
faciity for a retest and verification of re-
pairs upon completion of the repairs.

(D) The motorist shall pro-
vide to the Managing Contractor at the
referee facility [TNRCC], prior to expira-
tion of a Tune Extension Waiver, adequate
documentation that one of the following
conditions exists’

(i) the motor vehicle
passed a retest;

(i) the motorist qualifies
for a Minimum Expenditure Waiver or
Hardship Waiver; or

(i)  the motor vehicle
shall no longer be operated in the program
area.

(E) The length of a Time Ex-
tension Waiver shall depend upon expected
delivery and installation dates of uncommon
parts as determined by the Managing Con-
tractor, but shall not exceed 90 days [three
months].

(4) If a motorist or other entity
leases or offers for lease, sells or offers for
sale, trades or offers for trade, or otherwise
transfers the title of a motor vehicle during
the time any waiver is in effect, the motorist
or entity shall notify the prospective owner
or operator in writing of the waiver{.] and
that the VEC is marked "Registration
Denied. "

(5) A motorist shall use any
available warranty coverage to obtain
needed repairs before expenditures shall be
used in calculating the minimum repair ex-
penditures to qualify for a Minimum Expen-
diture [or a Hardship Waiver] , unless the
warranty remedy has been denied in writing
from the manufacturer or authorized dealer.

(6) A motortst may not use or
attempt to use expenditures for tampering-
related repairs in calculating the minimum
repair expenditures to qualify for a Mini-
mum Expenditure [or a Hardship] Waiver.
Tampering includes, but is not limited to,
engine modifications, emission system
modtfications, or fuel-type modifications
not approved by the TNRCC or EPA.

(7) A motorist shall provide to
the Managing Contractor at the referee in-
spection facility an original retest VEC, a
properly completed VERR provided by a
CERTT at a CERFT, and an original
itemized receipt indicating the emissions-
related repaurs performed for the issuance of
a Minimum Expenditure [or a Hardshp)
Waiver A motorist shall provide to the
Managing Contractor at the referee inspec-
tion facility an original retest VEC and an
original itemized receipt indicating the pur-
chase or payment, and expected delvery
and nstallation dates of uncommon parts
for the issuance of a Time Extension
Waver.

(m)[(1)] If the vehicle bas failed
an I/M test and the VEC is marked
"“Registration Denied," a [A] motorist
may petition the Executive Director of the
TNRCC for the exemption of a motor vehi-
cle from the requirements of the vehicle
emissions I/M program contained in the
revised Texas I/M SIP, upon demonstration
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that the motorist has taken reasonable mea-
sures to comply with such requirements and
that such exemption shall have minimal im-
pact on air quality. If the Executive Director
approves the petition, the motorist may re-
ceive an exemption upon remittance of any
applicable fees.

(n) If a motorist has obtained ve-
hicle registration using a VEC issued
through alternative scheduling, one of the
following conditions must be met:

(1) the vehicle must be re-
turned to the program area, submitted
for emissions testing, and receive a VEC
marked "Registration Authorized" prior
to the alternative scheduled date; or

(2) if the vehicle is returned to
the program area prior to the alternative
scheduled date, the vehicle must be sub-
mitted for testing within 30 days of re-
turning to the program area.

(0)[{m)] The requirements of the
vehicle emissions I/M program contained in
the revised Texas I/M SIP shall be applied
to all 1968 and newer model year gasoline-
powered motor vehicles, exclding motor-
cycles [.] and antique vehicles (as defined
by the Texas Department of Transpcrta-
tion registration, specifically as defined in
Texas Civil Statutes, Article 6675a, con-
cerning registration of antique passenger
cars and trucks; license plates; renewal;
penalty.) Alternatively fueled or dual-
fueled vehicles will be tested 1n the gasoline
mode, if the vehicle can be operated on
gasoline.

(p) [(n)] The requirements of the
vehicle emissions I/M program contained 1n
the revised Texas I/M SIP shall be applied
in the program areas in accordance with the
following schedule

(1) the basic program in Collin,
Dallas, Denton, Jefferson, Orange, and
Tarrant counties beginning on July 1, 1994,

(2) the enhanced program 1n
Brazoria, El Paso, Fort Bend, Galveston,
Harris, and Montgomery counties beginning
on January 1, 1995, and

(3) the enhanced program i1n
Chambers, Liberty, and Waller counties be-
ginning on January 1, 1997.

(q) No person may act as or offer
to perform services as a CERTT, as de-
fined in this chapter, without first obtain-
ing an annual certification from the
TNRCC.

(1) The following require-
ments must be met for CERTT certifica-
tion to be issued and renewed:

(A) demonstration to the
National Institute of Automotive Service
Excellence (ASE) of a minimum of three

years of full-time automotive repair ser-
vice experience;

(B) certification in the fol-
lowing four tests offered by the ASE:
Engine Repair (Test Al), Electrical Sys-
tems (Test A6), Engine Performance
(Test A8), and Advanced Engine Perfor-
mance Specialist (APES) Test (or the
APES Test successor);

(C) receipt by TNRCC of
a completed CERTT application; and

(D) receipt by TNRCC of
payment of the $25 annual registration
fee.

(2) A CERTT shall perform
the following in his duties:

(A) oversee all emissions
related repairs that are performed at the
facility;

(B) certify the emissions re-
lated repairs on the VERR form to be
submitted to the TNRCC;

(C) complete and certify
the VERR form for customers;

(D) comply with the follow-
ing notification provisions:

() notify TNRCC within
14 days of changes in employment from a
CERFT; and

(ii) notify the TNRCC of
changes in the ASE testing status; and

(E) when issued a TNRCC
CERTT emblem patch, wear this patch
on a visible part of clothing.

(r) No owner or operator of a re-
pair facility may represent a facility to
be, or use a facility as a CERFT, as
defined in this chapter, without first ob-
taining or renewing an annual certifica-
tion from the TNRCC.

(1) All the following conditions
must be met for CERFT certification to
be issued:

(A) employment of a mini-
mum of one full-time CERTT;

(B) possession of all the fol-
lowing functional equipment:

(i) ammeter;

(ii) alternator/regula-
tor/starting circuit tester (all functions);

(iiij) battery load tester;
(iv)  compression tester;

(v) cooling system tes-
ter;

(vi) dwellmeter;
(vii) engine analyzer;

(viii) exhaust gas
analyzer (with at least hydrocarbon (HC)
, carbon monoxide (CO),and carbon di-
oxide (CO,) measurement capability),

(ix) fuel pressure/pres-
sure drop tester (both functions);

(x) fuel quality tester;
(xi) ohmmeter;

(xii) propane gas bottle
(for carburetor lean drop check);

(xiii)repair reference in-
formation;

(xiv) scanner;
(xv) tachometer;
(xvi) timing light;

(xvii) vacuum/pressure
gauge (both functions);

(xviii) vacuum  pump;

and

(xiv) voltmeter; and

(C) receipt by TNRCC of a
completed CERFT application.

(2) The owner or operator of a
CERFT shall comply with the following
requirements:

(A) maintain  the equip-
ment referenced in paragraph (1)(B) of
this subsection in proper operable condi-
tion;

(B) employ a minimum of
one CERTT, performing duties in com-
pliance with these regulations, at all
times that the facility is performing
emissions-related repairs;

© prominently display
the TNRCC CERFT sign. The owner or
operator of a CERFT must remove this
sign any time that the requirements of
this subparagraph are not being met; and

(D) comply with the follow-
ing notification provisions:

() nootify the TNRCC of
changes in employment of a CERTT;

(i) notify the TNRCC
anytime the CERFT does not meet the
requirements of this paragraph; and
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(iii)  motify the TNRCC
of a change of business address.

(s) A CERTT or CERFT issued
under this chapter may be suspended or
revoked for good cause at any time by
order of the Commission after notice and
opportunity for public hearing is pro-
vided pursuant to the Texas Government
Code, §2001.054. Good cause includes,
but is not limited to, failure to comply
with the certification and operating con-
ditions and requirements contained in
subsections (q) or (r) of this section.

(t) The TNRCC may refuse to is-
sue a certification under subsections (q)

and (r) of this section if the applicant has .

a history of noncompliance with the pro-
visions of subsections (q) or (r) of this
section or for other good cause shown.

(u) For a per-vehicle fee remitted
by a fleet operator to the Managing Con-
tractor that equals twice the test fee es-
tablished for the I/M program area, the
Managing Contractor may agree to per-
form testing at a fleet facility or dealer-
ship under one of the following
conditions:

(1) using mobile test equip-
ment;

(2) using test equipment
owned by the fleet or dealership but cali-
brated and operated by the Managing
Contractor's personnel; or

(3) using test equipment
owned and operated by the managing
contractor and installed at the feet or
dealership facility.

(v)  The Commission will deter-
mine an appropriate portion of the fee
collected from fleet operators, dealers, or
motorists for testing performed under
subsection (u) of this section that may be
remitted by the Managing Contractor to
each Reet facility or dealership.

§$114.5 Evclusions and Exceptions
(a)-(b)

(¢) Any person owning or operating
a motor vehicle or motor vehicle engine
may apply to the Executive Director for an
exclusion [a waiver] from the provisions of
§114 1(a) and (b) of thuis utle Such an
exclusion [a waiver] may be granted if the
following conditions are met

(1) (No change)

(2) The air pollution control sys-
tems or devices on the vehicle or vehicle
engtne which would be covered by the ex-
clusion [waiver] shall be specified in the
application

(3) A demonstrauon shall be
made in the application that provides ade-

(No change )

quate justification for special consideration
of the specified vehicle under the provisions
of this chapter. This demonstration shall
include, but shall not be limited to, the
following information necessary to deter-
mine that the use of certain pollution con-
trol devices or systems on the vehicle to be
covered by the exclusion [waiver] would
result in a clear danger to persons or prop-
erty or would be detrimental to the purpose
for which the vehicle is intended to be used.

(A)-(F) (No change.)

(4) The apphcant shall agree
and ensure that a copy of the waiver shall
be kept with the vehicle at all times and
shall be available for inspection by repre-
sentatives of the TNRCC, the Texas Depart-
ment of Public Safety (DPS), or any other
law enforcement agency upon request. The
approved exclusion [waiver] shall also be
presented to the certified vehicle inspector
before each annual vehicle safety inspection
of the vehicle as administered by the DPS
{Texas Department of Public Safety]}.

(5) The applicant shall agree
and ensure that the exclusion [waiver] shall
be void and all pollution control systems
and devices replaced on the vehicle and/or
engine covered by the exclusion [waiver]
when the vehicle changes ownership or is
no longer used for the purpose identified in
the exclusion [waiver] application. The Ex-
ecutive Director shall be informed in writ-
ing prior to the change of ownership or
usage

(6) The applicant shall comply
with all special provisions and conditions
specified by the Executive Director in the
exclusion [waiver]

(d) (No change)

(e) Federal, state, and local agen-
cies or their agents which sell abandoned,
confiscated, or seized vehicles and any
commercial vehicle auction facilities are ex-
empt from the provisions of §114 1(c) of
this title (relating to Maintenance and Oper-
ation of Awr Pollution Control Systems or
Devices Used to Control Emissions from
Motor Vehicles) if the following conditions
are met

(1) The DPS motor vehicle
safety inspection certificates must be re-
moved from the vehicle and destroyed be-
fore the vehicle may be offered for sale or
displayed for public examination.

(2) (No change)

(f) The owner of a motor vehicle
which has been totally disabled by accident,
age, or malfunction and which will no lon-
ger be operated is exempt from the provi-
sions of §114 1(c) of this utle if the DPS
motor vehicle safety imspecton certificate
is removed and destroyed before the vehicle

is offered for sale or displayed for public
examination.

§114.6. Hardship Eligibility Criteria. No
person shall be eligible for a hardship
waiver extension from §114.3 of this title
(relating to Inspection Requirements) for
the vehicle emission Inspection/Mainte-
nance (I/M) requirements and receive a ve-
hicle  emissions certificate  marked
“Registration Authorized" unless the fol-
lowing conditions are met:

(1) the hardship waiver appli-
cant is the owner of the vehicle that has
failed an I/M test;

(2) the waiver applicant signs a
form that authorizes the Department of Hu-
man Services (DHS) to disclose the appli-
cant’s DHS case number;

(3) DHS staff verifies to the ref-
eree facility that the applicant is a recipient
of Food Stamps assistance or Aid to Fami-
lies with Dependent Children (AFDC); and

(4) the Managing Contractor at
the referee facility verifies and compares
the applicant’s photo identification, the ve-
hicle's vehicle identification number, and
the DHS case number.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on April 15, 1994,
TRD-9439700 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource

Conservation
Commission

Proposed date of adoption: July 27, 1994

For further information, please call: (512)
239-0615

¢ L4 ¢
TITLE 34. PUBLIC FI-
NANCE

Part IX. Texas Bond
Review Board

Chapter 181. Bond Review
Board

Subchapter B. Public School
Facilities Funding Program
Rules

* 34 TAC §§181.21, 181.23, 181.25,
181.27, 181.29-181.31, 181. 33,
18135

The Texas Bond Review Board proposes
amendments lo §§181.21, 181.23, 181.25,
18127, 181.29, 181.31, 181.33, 181.35, and
new §181.30. The amendments and the new
section clarify procedures and incorporate
statutory amendments 10 the program resuli-
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ing rom Acts of the 73rd Legislature, House
Bill 1608, enacted in June of 1993.

Abbert L. Bacarisse, executive director, Bond
Review Board, has determined that for each
year of the first five years that the amended
and new sections are in effect, there will be
negligible fiscal implications to units of state
government as a result of enforcing or admin-
istering the amended and new sections.

Mr. Bacarisse also has determined that for
each year of the first five years the sections
are in effect, the public benefits anticipated as
a result of enforcing the sections will be from
simplifying and clarifying procedures for par-
ticipating in the Program. There will be no
effect on smali businesses. There is no antici-
pated economic cost to persons who are re-
quired to comply with the proposed sections.

Comments may be submitted to Sonja
Suessenbach, Director, Public School Facili-
ties Funding Program, Texas Bond Review
Board, P.O. Box 13292, Austin, Texas
78711-3292.

The amendments and new section are pro-
posed under Acts of the 71st Legislature,
Regular Session, 1989, Chapter 815, §5(d),
which gives the Texas Bond Review Board
the authority to adopt rules governing admin-
istration of the Public School Fadilities Fund-
ing Act.

The amendments and new section affect
Texas Civil Statutes, Title 22, Article 717t.

§181.21. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Agreement-The document signed by
the board and the district which specifies
the terms and conditions of program financ-
ing.

Authorized representative-An offi-
cer or employee of the district [One or
more individuals] designated by the govern-
ing body of a school district in its applica-
tion. An authorized representative may act
on behalf of the district to the extent au-
thorized by the governing body and to the
extent provided by law.

Board-The Bond Review Board cre-
ated by Chapter 1078, Acts of the 70th
Legislature, 1987 (Article 717k-7, Texas
Civil Statutes).

Capital assets-

(A) Permanent fixtures, in-
cluding mechanical or electrical equipment,
of an instructional facility; and

(B) other property that con-
stitutes, furnishings or equipment of an in-
structicnal facility.

District-Any duly-constituted public
school district in the state of Texas.

Fund-The school facilities aid
fund created by Section 6 of the Public
School Facilities Funding Act, including
any accounts created within it.

Instructional facility-Real property,
a building or other improvement to real
property, or a fixture that is used predomi-
nantly for teaching or is required by state
law.

Loan Committee-A  six-member
body. one member to be appointed by each
of the five board members and one member
designated by the Central Education
Agency.

Local Account-A fund within a de-
pository account designated by a district
exclusively for receipt of requisitioned
funds.

Participating  District~-A  district
which has received financing under the pro-
gram.

Program-The financing program au-
thorized by the Public School Facilities
Funding Act.

State Bonds-Any debt instruments
issued by the treasurer to fund the program

§181.23. Application Procedures.

(a) The board will notify districts
when applications are being accepted for
financing of new projects or refinancing of
existing projects. After such notification by
the board, districts may apply to the board
at any time. Each application shall be im-
mediately referred to the loan committee
The loan committee will make a written
recommendation to the board within twenty
working days of receipt of a completed
application. Such recommendation will in-
clude approval or disapproval of specific
projects and the estimated costs thereof
The board will act on an application no later
than the next regularly scheduled board
meeting for which such ittm may be prop-
erly posted. Applications from districts
which have not held an election may only
receive contingent approval by the board,
subject to voter approval of the bonds or
loan. Applications approved on a contingent
basis will be funded following voter ap-
provzi and a determination by the board that
no material changes have occurred since
contingent approval in the district’s ability
to repay the approved financing. Contingent
approvals shall lapse after six months from
the date of board approval, if no election
has been held. The board will notify dis-
tricts regarding state revenue bond issue
schedules, including closing dates for ap-
plications due, loan committee and board
application approval dates, and the dates
for distribution of funds. The board may
cancel a financing schedule due to mar-
ket or other economic conditions.

(b) The board may approve all or a
part of the application as recommended by
the loan committee. Board approval may
specify parameters relating to the financing
as necessary to ensure repayment, including
but not limited to, maximum loan term and
maximum annual payments.

(c) The board will notify the district
of the approval or disapproval of its appli-
cation by telephone and will mail written
notification by certified mail within three
working days of board action. Written noti-
fication of the approval will be accompa-
nied by the agreement to be signed by an
authorized representative of the district and
returned to the board by certified mail. A
district may reject all or part of the financ-
ing approved, but not yet issued, and will
be deemed to have rejected all funding if it
fails to timely return the signed agreement.
A district may not reject a part or parts of
the financing approved by the board if such
rejection would cause the financing to fail
to meet board rules regarding eligible costs.

(d) The application must be signed
by the president of the district’s school
board and the superintendent of the schools,
or duly authorized representatives thereof.
Applications submitted prior to voter ap-
proval must be accompanied by a resolution
of the district’s board authorizing submis-
sion of the application Applications must
include the following

(1) name anc address of the dis-
trict;
(2) name and telephone number

of an authorized representative and of
school district’s attorney,

(3) name of paying agent/local
bank, telephone number, contact person,
and wire number;

(4) names of the district's

school board members;
(5) current credit ratings, if any,

(6) itemization of the proposed
use or uses of loan or bond proceeds,

() detaled description of the
project or projects to be financed or
refinanced, information on each project to
include

(A) whether it 1s, or will be,
used for teaching, required by state law (to
include citation), or for some other purpose
(to include detalled description),

(B) the projected cost,

(C) the estimated useful Lfe
of the project and selected components (fur-
nishings, equipment, etc ) as detailed in the
application form, and

(D) what percentage of time
during a 12-month school year the project
is, or will be, used for extracurricular activi-
ties,

(8) letter certifying that the pro-
ject or projects were duly authorized and
approved by the school board;
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(9) if the election has been held,
a copy of the ballot proposition and any
other order entered or action taken by the
district’s board which specifies the purposes
for which approved bond proceeds may be
used;

(10) date project or projects ap-
proved by voters or expected election date;

(11) an identification of all
bonded indebtedness presently outstanding,
by series name and princ:pal amount (both
the original principal amount and the cur-
rently outstanding amount) and the debt
service schedule associated with each se-
ries;

(12) the district's annual audited
financial reports for the most recent three
years;

(13) requested loan payback
period, and if application is for tthe
refinancing of an existing project;

(14) name, [and] series and
maturities of bonds to be refunded;

(15) paying agent for the bonds
to be refunded; and

(16) additional information as
requested by the board or loan committee.

(e) All communications regarding a
district’s application or qualification for aid
shall be directed to the executive director of
the board.

§181.25. District Qualifications.

(a) In approving an application, the
board must find that a district has the abality
to repay the loan granted or bonds pur-
chased.

(b) A district qualifies for participa-
tion in the program if it meets the following
criteria;

(1) The district has a property-
wealth per student ratio below the statewide
average; or

(2) The district has a property-
wealth per student ratio below 1.25 times
the statewide average, and in addition meets
one of the following:

(A) The district has an [a lo-
cal] effective debt service tax rate greater
than the statewide average for the latest
year for which data is available,

(B) the district has in the last
year requested and obtained a waiver of a
legally required teacher-to-student ratio;

(c) If the application is for the
refinancing of an existing project, the pro-
posed financing must result in present value
savings in percentage terms of at least 3 [5]

% based on the total refunded par
amount, and cash and present value] sav-
ings in dollar terms of at least $35,000 per
total refunded par amount $25.000 per
issue refunded] in order for the district to
qualify for participation in the program. The
calculation of savings for purposes of this
requirement will be the responsibility of the
board.

(d) If it is determined that funds are
not available to fund all requests from dis-
tricts meeting the qualifications listed in
subsection (b) of this section, the board wll
prioritize applications based on the degree
to which the qualifications are met.

(e) Pror to submutting a formal ap-
plication a school district may request from
the board an advisory statement as to
whether the board will consider purchasing
the district's bonds. The request should in-
clude a description of the project to be
financed or bonds to be refinanced

§181.27. Eligible Projects und
Costs. Costs which are eligible for financ-
ing under this program include all or any
portion of the cost of acquisition, construc-
tion, renovation, major repair, remodel-
ing, retrofitting or improvement of
qualifying [installation, reconstruction and
improvement of] capital assets and instruc-
tional facilities; the refinancing of any out-
standing obligations, mortgages or advances
made, issued or given for financing cosis of
capital asscts and 1nstructional facilities; or
bond issuance costs associated with eligible
project financings or refinancings. A district
which has had funds previously approved
for financing or refinancing specific pro-
jects may apply to the board to redirect
funds to a different project made necessary
by unanticipated events. Capital assets and
instructional facilities qualify if the average
useful life of such capital assets and instruc-
tional facilities meets or exceeds the final
maturity of bonds purchased by the Board,
and they meet standards for reasonable
costs set by the Board Construction or
renovation projects contracted for after
September 1, 1992, shall meet require-
ments specified by 34 TAC Chapter 61,
Subchapter H, relating to School Facili-
ties Standards, as amended, or successor
rules. Construction or renovation pro-
jects contracted for before September 1,
1992, may demonstrate reasonable cost
standards by confirming that contracts
for the construction or renovation of any
building were awarded pursuant to com-
petitive bid pursuant to the Education
Code, §21.901. [Untl such time as the
Texas Education Agency adopts facilities
standards for public school facilities, com-
pliance with reasonable cost standards for
voter-approved projects may be demon-
strated by confirming that contracts for the
construction or renovation of any building

were awarded pursuant to compelitive bid
pursuant to 821901 of the Education
Code.] Decisions regarding the design, en-
gineering and materials used in voter-
approved projects shall rest with the school
district.

§181.29. State Bond Issuance.

(a) The board will authorize the
treasurer to issue bonds necessary to fund
agreements between the board and districts

(b) The treasurer will consider mar-
ket and other economic conditions in timing
the issuance of obligations and the board
will coordinate the issuance with the dis-
trict.

(c) The board reserves the right to
limit the use of proceeds of the initial issu-
ance of bonds and any subsequent issuance
of bonds to the refunding of outstanding
district bonds and may Limit the size of each
refunding issue. The board further re-
serves the right to limit the initial state
bond issue to a pilot issuance with mini-
mum and maximum size limitations,

§181.30. Purchase of School District Bonds
by the State.

(a) A qualifying district 1s autho-
rized to borrow from the Fund by selling its
bonds to the board.

(1) Qualifying district bonds
must be authorized by the district in accord-
ance with applicable law, including ap-
proval by the voters of the district if voter
approval 1s required by law.

(2) Qualifying district bonds are
not required to comply with Education
Code, §2001, that bonds be sold to the
highest bidder.

(3) The school board may desig-
nate an officer or employee of the district to
act on behalf of the district to set the price,
interest rate, and date for the sale of the
bonds. Such designation must be pursuant
to official action of the school board and
made part of the agreement.

(4) Untd the bonds have been
repaid 1n full, each qualifying district sell-
ing bonds to the board will be required to
submit to the board a copy of its annual
audited financial statements as soon as they
are available.

(b) The board will purchase bonds
of qualifying districts as set forth in the
agreement

(1) The board will purchase
bonds at private sale

(2) The costs of issuing the state
revenue bonds will be passed on to the
school districts participating in each finance
program on a pro-rata basis.
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(3) The board, on behalf of the
qualifying district, will submit the district’s
bonds to the Texas Attorney General's Of-
fice for approval.

(4) The board will set out in the
agreement the documents required for the
bond purchase agreement and for closing of
the bond sale as well as any other terms and
provisions required to purchase the bonds

(5) Should the board find it eco-
nomically advantageous to refinance the
state revenue bonds issued to fund the qual-
ifying bonds purchased, any net savings
associated with such refunding will be
passed along to the district on a pro-rata
basis.

§181.31 Finance Admimistration

(a) Al fund transfers shall be
sent directly to the state treasury as spec-
ified in the bond documents. Specialized
correspondence may be specified in the
bond documents. All other correspon-
dence regarding the purchase or repay-
ment of qualifying district bonds shall be
sent to the executive director of the
board. [All correspondence regarding the
issuance of state bonds shall be sent to the
director of public finance programs of the
state treasury and not to the board or its
members ]

(b) The treasurer will maintain a
separate fund for cach participating district
and may, upon the request of such district,
invest each district’'s proceeds untl
requisitioned for expenditure Interest earn-
ings on funds invested in each separate fund
will be credited to the appropriate district’s
account.

(¢c) A district which 15 not
refinancing may receive all bond proceeds
at closing or may, at its option, requisition
funds from the treasury as needed The
treasurer will accept requisition requests by
telephone, with such requests subsequently
confirmed in writing All requests made
before 10 a.m (Central Time) will be trans-
ferred to the district’s local account the
same day

(d) A district’s program prncipal
and interest payments must be received by
the treasury in immediately available funds
no later than the close of business on the
due date thereof or, if such date is not a
business day. by the close of business on
the first preceding business day

(¢) For districts that are
refinancing outstanding obligations, the
treasurer will direct funds used to pur-
chase refunding bonds to the escrow ac-
count in accordance with and established
by the bond documents.

() Interest earned on debt-
service payments made by districts prior

to the treasurer mahing debt-service pay-
ments on the state’s bonds may be cred-
ited to the next payment due by the
district in accordance with normal invest-
ment allocation procedures.

(g) Should a district fail to make
payment on the bonds as required by this
section, action will be taken in accord-
ance with §181.33 of this title (relating to
Remedies for School District Defaunlt).

§$181.33. Remedies for School District
[Late Pavment or] Default.  1f the state
treasurer receives uotification from a
school district that it will not mahke a
timely payment on a loan made under
this program, or if a school district fails
to make a timely payment of principal or
interest due on a loan made under this
program, the state treasurer shall notify
the board and the commissioner of edu-
cation and shall notify the local district in
writing by certified mail. The Central
Education Agency shall deduct the total
amount due to the board or fund, includ-
ing interest and any applicable late pay-
ment charges as of the date of
notification, from the foundation school
fund payment next due to that school
district, including any aflocations to that
district under Education Code, Chapter
16, and shall continue mahing the deduc-
tions from subsequent foundation school
fund payments until the total amount
then due has been deducted. [Should a
district be more than 15 days delinquent in
any payment due under the program, the
treasurer shall certify that fact to the board
and to the commussioner of education and
shall notify the district by certified mail.
Upon certification of payment delinquency,
the Central Education Agency shall deduct
the total payment past due the program
from the Foundation School Fund payment
or payments next due the defaulting district,
including any allocations to that district un-
der the Educaton Code, Chapter 16]

§181 35. Permanent School Fund Guaran-
tee  Application forms for the program
will address whether the Permanent
School Fund (PSF) will be utilized to
guarantee the state revenue bonds or the
individual bonds of school districts. Use
of the PSF guarantee program will re-
quire a school district to meet the rules of
the PSF guarantee program then in ef-
fect.

{(a) The board may apply to the
commisstoner of education for Permanent
School Fund Guarantee for all or part of the
state bonds.

[(b) If principal and interest pay-
ments by the districts and the deductions
under §181 31 of this title (relating to Fi-
nance Adminstration) are insufficient to

meet the principal and interest payments on
state bonds, and such state bonds are guar-
anteed by the Permanent School Fund, any
remaining deficiency shall be paid by the
Permanent School Fund. Amounts paid by
the Permanent School Fund shall be general
obligations of the state until reimbursed by
the treasury

[(c) The treasurer shall immediately
thereafter reimburse the Permanent School
Fund out of the general revenue fund in an
amount equal to the amount paid from it
pursuant to this section.

[(d) Late payments the treasury re-
ceives from a district will be credited to the
fund from which reimbursement of the Per-
manent School Fund was drawn.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on April 21, 1994.

TRD-9439593 Abert L Bacarisse
Executive Director
Texas Bond Review Board

Earliest possible date of adoption May 30,
1994

For further information, please call: (512)
463-1741

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 27. Intermediate Care
Facilities for the Mentally
Retarded (ICFs-MR)

Subchapter D. Reimbursement
Methodology

* 40 TAC §27.413

The Texas Department of Human Services
(DHS) proposes an amendment to §27.413,
concerning rale setting methodology, in ils
Intermediate Care Facilities for the Mentally
Retarded (ICFs-MR) rule chapter. The pur-
pose for the amendment is to modify the
reimbursement methodology for ICF-MR
Level V children’s facilities to ensure ade-
quate payment to care for children in this
class.

Burton F Raiford, commissioner, has deter-
mined that for the first five-year period the
proposed section is in effect there wik be
fiscal implications as a result of enforcing or
administering the amendment. The effect on
state government for the first five-year period
the section is in effect is an estimated addi-
tional cost of $64,328 for fiscal year 1994;
$14, 419 for fiscal year 1995; $0 for fiscal
year 1996, $0 for fiscal year 1997; and $0 for
hiscal year 1998. There will be no fiscal impli-
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cations for local government as a result of
enforcing or administering the amendment.

Mr. Rarford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be to allow the
only Level V ICF-MR special children’s facility
to continue to operate. This facility is dedi-
cated to serving disabled children with mental
retardation or a related condition. There will
be no effect on small businesses There is no
anticipated economic cost to persons who are
required to comply with the proposed section

Questions about the content of the proposal
may be directed to Pamela Robers at (512)
450-4051 in DHS's Rate Analysis Depart-
ment. Comments on the proposal may be
submitied to Nancy Murphy, Agency Liaison,
Policy and Document Support-126, Texas
Department of Human Services W-402, P.O
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register Local DHS fiekd offices have copies
of the proposed rules for public review

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the departmen! with
the authority to administer pubhic and medical
assistance programs, and under Texas Cuwil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds

The proposal mplements the Human Re-
sources Code, §§32 001-32 042

§27 413. Rate Setting Methodology
(a)-(b) (No change)

(c) Rate determination. The Texas
Board of Human Services determines gen-
eral reimbursement rates for medical assis-
tance programs for Medicaid recipients
under the provisions of Chapter 24 of this
title (relating to Reimbursement Methodolo-
gy) The Texas Board of Human Services
determines particular reimbursement rates
for each class of ICF-MR provider by class
of service based on consideration ofTexas
Department of Human Services (DHS)
staff recommendations. To develop a sepa-
rate set of reimbursement rate recommenda-
tions for each class of service within each
provider class, DHS staff apply the follow-
ing procedures

(1)-(2) (No change.)

(3) Alternate children’s facility
reimbursement rates for selected children’s
facthties are determined as follows, effec-
uve January 1, 1992

(A)-(D) (No change)

(E) Temporary method for
determination of ICF-MR Level V alter-

native children’s facility rates for the
period beginning May 1, 1994, An eligi-
ble children’s facility is reimbursed in the
following manner:

() Rates are based on projected
per diem costs, not to exceed the current
ICF-MR/RC-VIII base rate, including
the estimated per diem cost of augmenta-
tive communication devices, plus the sin-
gle highest supplemental rate amount, as
specified under §27.415(c) of this title (re-
lating to ICF-MR/RC VIII Experimental
Class). The cost- based rates will not in-
clude a mark-up or incentive factor.

(ii) Reimbursement for
fixed capital assets is in the form of a use
fee. The use fee will be paid in lieu of
building and building equipment depreci-
ation, land and leasehold amortization,
mortgage interest, and/or building and
building equipment lease expense. The
annual use fee is calculated as 14% of the
appraised value of buildings, improve-
ments and land, as determined by local
taxing authorities. If an appraisal by lo-
cal taxing authorities is unavailable, the
appraised value of the property is deter-
mined as the square footage of the facility
devoted to ICF-MR services multiplied
by the statewide median value per square
foot of facilities in the large facility Level
V class of service. The per diem use fee is
calculated by dividing the annual use fee
by anticipated facility days of service.

(i)  In calculating the
projected costs, historical costs are ad-
justed to reflect anticipated expenses re-
lated to resident care, active treatment,
health and safety, or other areas deemed
necessary by DHS to deliver quality ser-
vices.

(iv) The portion of the
Medicaid rate to a provider that repre-
sents administrative costs, as collected on
the administrative cost area of the Medic-
aid cost report, is limited to the 90th
percentile in the array of administrative
costs for all large Level V ICFs-MR.

(v) Any Medicaid pay-
ments not expended on Medicaid allow-
able costs may be recouped by the state.

(vi) This temporary
method remains in effect until September
30, 1994, or until formally replaced or
modified, whichever comes first.

(d)-(e)

This agency hereby certifies that the proposal
has been reviewed by legal ccunsel and
found to be within the agency’s authonty to

adopt

(No change.)

Issued in Austin, Texas, on April 22, 1994.

TRD-9439623 Nancy Murphy
Section, Manager, Policy
and Document Support
Texas Departnent of
Insurance

Proposed date of adoption: July 1, 1994

For further information, please call: (512)
450-3765

* ¢ ¢

Part VI. Texas
Commission for the
Deaf and Hearing
Impaired

Chapter 183. Board
Certification Procedures

Subchapter B. Petition for Re-
grading
* 40 TAC §183.131

(Editor's note. The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Comnussion for the Deaf and Hearing
Impaired or in the Texas Regisier office, Room
245, James Earl Rudder Building, 1019 Brazos
Street, Austin )

The Texas Commission for the Deaf and
Hearing Impaired is proposing the repeal of
§183.131, concerning petition for regradings.
This repeal is necessary to make more effi-
cient use of the resources of the certification
program and adopt program policies standard
to other state licensing agencies.

David W. Myers, executive director, has de-
termined that there will be no fiscal implica-
tions for state or local government as a result
of the repeal. Mr. Myers has also determined
that the public benefit anticipated as a resuft
of repealing this section will be updated pro-
cedures and clarification in the operation of
the Board of Evaluation of Interpreters. Stan-
dardization of licensing policies will enable
the program to service move individuals more
effectively. There will be no eflect on small
businesses. There is no anticipated economic
cost to persons required to comply with the
section as proposed.

Comments on this repeal may be submitted
fo Angela Bryant, Board for Evaluation of
Interpreters, Texas Commission for the Deaf
and Hearing Impaired, P.O. Box 12904,
Austin, Texas 78711-2904.

The repeal is proposed under the Human
Resources Code, §81.006(b)(3), which pro-
vides the Texas Commission for the Deaf and
Hearing impaired the authority to adopt rules
for administration and programs.

§183.131. Petition for Regrading.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorily to
adopt.

19 TexReg 3240 April 29, 1994 Texas Register +




Issued in Auslin, Texas, on April 18, 1994.

TRD-8439712 David W. Myers
Executive Director,
Texas Commission for the
Deaf and Hearing
Impaired

Earliest possible date of adoption: May 30,
1994

For further information, please call: (512)
451-8494

¢ ¢ ¢

¢ PROPOSED RULES April 29, 1994 19 TexReg 3241
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WITHDRAWN

ULES

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register. it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 7. BANKING AND
SECURITIES

Part II. Banking
Department of Texas

Chapter 25. Prepaid Funeral
Contracts

Subchapter A. Applications for
License

e 7 TAC §252

Pursuant to Texas Civil Statutes, Aricle
6252-13, §5(b), and 1 TAC §S1.24(b), e
proposed amendment to §25.2, submitted by
the Banking Department of Texas has been
automatically withdrawn, effective April 23,
1994. The withdrawal as proposed appeared
in the December 24, 1993, issue of the Texas
Register (18 TexReg 9881).

TRD-9439681

¢ ¢ 4
TITLE 31. NATURAL RE-
SOURCES AND CON-

SERVATION

Part II. Texas Parks and
Wildlife Department

Chapter 65. Wildlife

Subchapter V. Wildlife Man-
agement Association Area
Hunting Lease License

¢ 31 TAC §65.803

The Texas Parks and Wildlife Depariment
has withdrawn from consideration for perma-
nent adoption a proposed amendment to
§65.803, which appeared in the February 18,
1994, issue of the Texas Register (19
TexReg 1204). The effective date of this with-
drawal is April 21, 1994.

Issued in Austin, Texas, on Apnl 21, 1994.

TRD-9439552 Paul M Shinkawa
Director of Legal Services
Texas Parks and Wildife
Department

Effective date Apnl 21, 1994

For futher information, please call: (512)
389-4419

* ¢ L 4
TITLE 40. SOCIAL SER-
VICES AND ASSIS-

TANCE

Part 1. Texas Department
of Human Services

Chapter 47. Primary Home
Care

Service Requirements

e 40 TAC §§47.2902, 47.2904, 47.
2909, 47.2912, 47.2913

Texas Department of Human Services {DHS)
has withdrawn from consideration the pro-
posed amendments to §§47.2902, 47.2904,
47.2909, 47.2912, and 47.2913, concerning
requesting prior approval, critical omis-
sions/errors, physician supervision, service
plan changes, and prior approval renewal, in
its Primary Home Care Chapter. The text of
the proposed amendments appeared in the
April 12, 1994, issue of the Texas Register
(19 TexReg 2704). The effective date of the
withdrawal is Apni 25, 1994.

Issued In Auslin, Texas, on April 14, 1994,

TRD-9439725 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Department of

Human Services
Effective date Apnl 25, 1994

L4 L4 ¢

Claims Payment
e 40 TAC §47.3901, §47.3906

The Texas Department of Human Services
(DHS) has withdrawn from consideration the
proposed amendments to §47.3901 and
§47.3906, concerning claims requirements
and claims payment reviews and audits, in its
Pnmary Home Care Chapter. The text of the
proposed amendments appeared in the Aprnil
12, 1994, issue of the Texas Register (19
TexReg 2705) The effective date of the with-
drawal is Apnl 25, 1994

TRD-9439726

Issued in Austin, Texas, on Apni 14, 1994

Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Human Services

Effective date: Apnl 25, 1994

¢ ¢ L4

Chapter 48. Community Care
for Aged and Disabled

Eligibility
¢ 40 TAC §48.2918

The Texas Department of Human Services
(DHS) has withdrawn from consideration the
proposed amendment to §48.2918, concern-
ing elighility for primary home care, in its
Community Care for Aged and Disabled
Chapter. The text of the proposed amend-
ment appeared in the Apnl 12, 1994, issue of
the Texas Register (19 TexReg 2706) The
effective date of the withdrawal 1s April 25,
1994.

Issued in Austin, Texas, on Aprl 14, 1994

TRD-9439724 Nancy Murphy

Section Manager, Policy
and Document Supporn

Texas Department of

Human Services
Effective date Apnil 25, 1994

¢ ¢ L4

. WITHDRAWN RULES April 29, 1994

19 TexReg 3243






ADOPTED

ULES

An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 28. Texas Agricultural
Finance Authority: Loan
Guaranty Program

e 4 TAC §288

The Board of Directors of the Texas Agricul-
fural Finance Authority of the Texas Depart-
ment of Agriculture (the department) adopts
an amendment to §28. 8, concerning proce-
dures for particpation in the Texas Agricul-
tural Finance Authority (TAFA) Loan
Guaranty Program, with changes to the pro-
posed text as published in the January 14,
1994, ssue ol the Texas Register (19
TexReg 247). Section 28 8(f) 1s adopted wih
changes to clarily that, although the appeals
process is being deleted, loan guaranty apph-
cants may still re-apply to the program

The amendment 1s adopted to make the loan
guaranty apphications process more efficient
and consistent with other state loan pro-
grams, and to refle:t the defeat of the const-
tutional amendment regarding the loan
program on November 2, 1993

The amendment will function by deleting ret-
erences lo the appeals process and by re-
moving specific percentages fom the
minority provisions

No comments were received regarding adop-
ton of the rule

The amendment 1s adopted under the Texas
Agriculture Code, §58.023, which provides
the TAFA Board wih the authority to adopt
rules to estabhsh criteria for ehgibility of apph-
cants and lenders under the TAFA Loan
Guaranty Program, §58 022, which provides
the Board with the authorty to adopt rules
and procedures as necessaty for the admus-
tration of s programs

§28.8 Filing Requirements and Comsuicr
ation of Applications

(a)-(e) (No change)

(f) Denial of quahtied applicaton
If the qualified application 15 denied by the
board, the Authority will notfy the apphi-
cant and the lender in writing, 1dentifying
the reasons for demal Applicants who have

been denied may re-apply to the loan guar-
anty program

(g)-(h) (No change)

(1) 'The Authonty shall make a good
faith effort to provide loan guarantes to
businesses owned by minorities and
women

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on Apnl 20, 1994

TRD-9439522 Dolores Alvarado Hibbs
Chiet Administrative Law
Judge
Texas Department of
Agriculture

Effective date May 11, 1994
Proposal publication date January 14, 1994

For further nlormation, please call (512)
463-7583

¢ ¢ ]
TITLE 7. BANKING AND
SECURITIES
Part 1. Finance
Commission of Texas

Chapter 4. Curiency Exchange
e 7 TAC §4.6

The Finance Commission of Texas (the Com-
mission) adopts new §4 6 concerning exemp-
tions, without changes to the proposed text as
published in the March 8, 1994, issue of the
Texas Register (19 TexReg 1618)

The 73rd Legislatuie amended the Act, §3,
specifically subsection (c), to narrow the cir-
cumstances under which a discretionary ex-
emption from hcensing can be granted by the
Banking Conwmissioner of Texas (the Com-
mission) Pursuant to §3i{c)(4), however, the
exemption 1s not avadable to a person en-
gaged n “the husmess of cashing checks,
diafts, o other monetary nstruments,” a
phrase no! defined in the Act Section 4 6 as
adopted detmes this phrase and will provide
the Comnussioner, the Banking Department
of Texas (the Department) , and the public
with the guidance necessary to understand
the application of the Act, §3(c) and the avail-
ability of exemptions thereunder

+  ADOPTED RULES April 29, 1994

Subsection (c) of the Act, §3, makes clear the
legislature’s infent that the purchase of goods
or services with currency of a country or
government other than the United State con-
stitutes "currency exchange” for the purposes
of the Act The Commission is ot the opinion
that the legislature did not intend that a pur-
chase of goods or services by check, draft, or
other monetary instrument denominated in a
foreign currency, which s collected or cleared
through normal banking channels, shoukd
consttute "currency exchange™ for the pur-
poses of the Act, because the funds associ-
ated with the transaction are already in the
banking system and their onigin may be read-
ily traced. New §4. 6 clarifies this ambiguity.

New §4.6(b) provides that a retailer, whole-
saler, or service provider is deemed to be
engaged in "the business of cashing checks,
drafts, or other monetary instruments” if, in
the 12-month period immediately preceding
the fing of an application for exemption,
more than 1.0% of such person’s gross re-
ceipts was derived, direcily or indirectly, from
fees or other consideration charged, earned,
or imputed from cashing checks, drafts, or
other moneiary instruments. Such a person is
not eligible for exemption.

New §4 6(c) provides an exception to the Act
for foreign denominated checks, provided any
change given is in the same currency as the
check Repeltive inquiries regarding these
types of transactions should diminish.

No comments were recewved regarding adop-
tion of the new section.

The new section is proposed under Texas
Civil Statutes, Article 350, §7, which require
that the Commussion adopt rules necessary to
implement Article 350.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authordy

Issued in Austin, Texas, on April 22, 1994

TRD-9439685 Everette D. Jobe
General Counsel
Depaniment of Banking

Effeclive date: May 14, 1994
Proposal publication date: March 8, 1994

For further information, please call' (512)
475-1300

¢ ¢ ¢

19 TexReg 3245



Part II. Banking
Department of Texas

Chapter 10. Trust Companies

e 7 TAC §10.2

The Finance commission of Texas (the Com-
mission) adopts new §102, establishing re-
quirements applicable to trust companies,
regarding the physical location ot books and
records, without changes to the proposed text
as published in the March 8, 1994, i1ssue of
the Texas Register (19 TexReg 1620)

The Banking Commission is charged with
conducting a comprehensve examination of
each trust company pursunt to Texas Civil
Statutes, Article 342-1103, §3 In recent
years, issues have ansen regarding whether
trust company books and records must be
maintained within the Stale of Texas This
issue has been largely generated by the in-
creasing number of domestic trust companies
owned by out-of-state interests, particularly
banks and securities fwms, that perform or
wish to perform centralized data processing
functions at locations outside of Texas The
issue 1s also fueled by the increasing sophisti-
cation of electronic networks and the shift to a
more integrated national and world economy

New §10 2 provides flexbilty to businesses
regarding data processing and administration
n recogntion of the cost effectiveness of
centralized practices, but serves the funda-
mental policy of the State of Texas underlying
the requrement of domestic incorporation of
trust companies conducting business in this
slate As adopted, §10 2 establishes require-
ments regarding the types of records that
must be mantained within the State of Texas,
generally those dealing with corporate activi-
ties, and those that must be maintained at the
site of account admimstration, whether inside
or outside of Texas, generally those dealing
with fiduciary achvities, for the reasons stated
in the proposed language for §102 (19
TexReg 1620)

Corporate records of a domestic trust com-
pany, i1s itermized in §102, must be mamn-
tained, controlled and availabie for review by
examining personnel at #s principal place of
business in this slate Fiduciary records of a
domestic trust company, as temized in §10 2,
must be mamtamed, controlled and available
for review by examining personnel at the lo-
cation(s) where the actual administration of
the accounts takes place

If corporate records and fiduciary records are
separated as permitted by §10 2 and main-
tained at two or more locations, exammnations
may be conducted at each location at the
expense of the examined entity

One comment expressing support for §10 2
was received from a trust company that
would be subject to the rule However, the
trust company that urged a clarfication to the
eftect that corporate records should be per-
mited to be generaled at locations outsde of
Texas, and certain supporting documentation
and other records should be permited to be
mantamed electromically or at centralized
warehouses so long as they may be retrieved
and produced on-site in Texas either physi-
cally or via computer terminals

Commenting in favor of the rule was Memill
Lynch Trust Company of Texas.

The Department has consdered the request
for clarification and has elected to not change
the proposed text The rule itselt expressly
permits maintenance of duplicate records,
and storage of noncuirent, supporting docu-
mentation is beyond the scope of the rule
The Departiment also believes that electronic
access may meet the requirement of the rule
assuming the functional locus of corporate
activities remains in Texas The Department
may in the futire propose amendments {o
§10 2 based on examination experience un-
der the rule

The new section is adopted under Texas Civil
Statutes, Article 342-1106(b), which provide
the Commission with the authority to promul-
gate and adopt general rules and regulations
as may be necessary to accomphsh the pur-
poses of Chapter X1 of the Banking Code,
and Texas Cwil Statutes, Arlicle 342-113(a)
(3), made applicable to trust companies by
virtue of Article 342-1102, which authonzes
the Commission to promulgate rules and reg-
ulations to prowvide for the preservation of the
books and records of trust companies

This agency hereby certifies that the rule as
2dopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authorty

Issued in Austin, Texas, on Aprl 22, 1994
TRD-9439674 Everette D Jobe

General Counsel
Depantment of Banking

Effective date May 14, 1994
Proposal publication dale March 8, 1994

For further nformation, please call (512)
475-1300

¢ ¢ ¢

Chapter 25 Prepaid Funeral
Contracts

Subchapter B. Regulation of
Licenses
* 7 TAC §25.17

The Banking Depaniment of Texas (the De-
partment) adopts an amendment to §25 17,
concerning the creation and administration of
the Prepad Funeral Guaranty Fund and the
composition of the Prepad Funeral Guaranty
Fund Advisory Council Section 2517 s
adopled with changes to the proposed text as
published in the March 8, 1994, issue of the
Texas Register (19 TexReg 1621) The
changed correct typographical errors

The amendment 1s §25 17 1s necessary to
accurately and cogently rellect the law re-
garding prepad funeral regulation and pro-
vide additional safeguards for pxepand funeral
benefits consumers

The amendmient to §25 17 will bring the rule
nto contormily with legislaltve amendments
to Texas Cwil Statutes, Anicle 548b, §8A,
effective September 1, 1993, eliminate un-
necessary references, and promote consis-
tency in orgamization and terminology

No comments were received regarding adop-
tion of the rule

19 TexReg 3246 April 29, 1994 Texas Register o

The amendment 1s adopted under Texas Civil
Statutes, Article 548b, §2 and §8A Section 2
permits the Department to write rules regard-
ing any matter "incidental to the enforcement
and orderly administration” of the Act Section
8A authorizes the Depariment to prescribe
rules to maintanm a fund guaranteeing the
performance by sellers of prepad funeral
contracts of thew obhgations to purchasers of
such contracts

$25 17 Guaranty Fund

(a) Pursvant to Texas Ciwil Stat-
utes, Article 548b, §8A, a guaranty fund 1s
hereby created to guarantee performance by
sellers of prepaid funeral services The fund
will be named the prepard funeral guaranty
fund, and will be supervised by an advisory
councl composed of the following the
Banking Commusstoner or the Commission-
er's official designee, who will st as the
chairperson of the council, the Attorney
General or the Attorney General's official
designee; and industry representative ap-
pointed by the Finance Commussion, and a
consumer representative appointed by the
Finance Commussion The consumer repre-
sentative will serve a two-year term begin-
ning on January | of an even-numbered
year and ending December 31 of the follow-
ing odd-numbered year The industry repre-
sentative  will serve a two-year term
beginning on January | of an odd-numbered
year and ending December 31 of the follow-
ing  even-numbered  year  Appointments
made after January 1 will be deemed to run
from January | of the cven year for the
consumer representative, and of the odd
year for the industry representauve Neither
the mndustiy nor the consumer representative
may serve more than two terms

(b) 'The picpad funeral guaranty
fund will be caputalized as follows

(1) The Texas Department of
Banking shall assess and collect from all
sellers of trust-funded prepaid funeral bene-
fis $1 00 for each unimatured contract sold
during each calendar year beginning with
1993 and wll provide a schedule reflecung
this rate to all such sellers for use n report-
ing the number of contracts each has sold
Lach seller shall remut its completed sched-
ule together with the amount of 1ts calcu-
lated assessment directly to the Depariment
The rate assessed under this paragraph shall
remain at $1 00 for each vnmatured contract
sold until the fund balance reaches $1 mul-
lion

{2) Pursuant to Texas Civi] Stat-
utes, Arucle 548b, §3Ad), the advisory
council may make and admintstering addi-
tonal assecsments on behalt of the fund as
needed ftom tume to time in order to pay
claims against the fund when the balance of
the fund 15 not sufticient to pay those
claims

\

{c) The Commuissioner may use any
earmngs trom the fund tor the expenses of
operating, mamntaining, and supervising the




fund, including the reimbursement of travel
expenses incurred by the industry and the
consumer representatives pursuant to the
travel guidelines applicable to state employ-
ees. and for the expenses of providing any
other legislatively mandated action with re-
spect to the fund, including but not limited
to audits

(d) The advisory council shall meet
on a periodic basis as determined by the
Commussioner in order to fulfill the require-
ments of supervising the operation and
maintenance of the fund However, in no
event shall the advisory council fail to meet
at least once annually

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439691 Everette D Jobe
General Counsel
Department of Banking

Effective date: May 14, 1994
Proposal publication date March 8, 1994

For further nformation, please call (512)
475-1300

¢ ¢ ¢

Subchapter B. Regulation of
Licenses
e 7 TAC §25.18

The Banking Department of Texas (the De-
partment) adopts an amendment to §25.18,
concerning defintions applicable to §25.19
and §2520 Section 2518 1s adopted with
changes to the proposed text as published in
the March 8, 1994, issue of the Texas Regis-
ter (19 TexReg 1622) The changes comrect
typographical emrors

The amendment to §25.18 1s necessary to
accurately and cogently reflect the law re-
garding prepaid funeral regulation

The amendment brings §25 18 into conform-
ity with a legislative amendment to Texas
Civil Statutes, Article 548b, §8A, effective
September 1, 1993, providing for an addi-
ttonal member of the Guaranty Fund
Adivisory Council, deleting the defintion of
"maturdy,” and making editonal changes for
clarty, accuracy and uniformity

No comments were received regarding adop-
tion of the rule

The amendment 1s adopted under Texas Civil
Statules, Article 548b, §2 and §8A Section 2
permts the Department to write rules regard-
mng any matter incidental to the enforcement
and orderly administration of the Act Section
8A authorzes the Department lo prescribe
rules to maintan a fund guaranteeing the
performance by seliers of prepad funeral
contracts of ther obligations to purchasers of
such contracts

$§25 18  Definmmons Applicable tvo §25 19
and $2519 The following words and
terms, when used in §2519 and §25 20.

shall have the following meanings, unless
the context clearly indicates otherwise.

Commissioner-The Banking Com-
missioner of Texas or the Commissioner’s
designee.

Council or Guaranty Fund Advisory
Council-The Prepaid Funeral Contract
Guaranty Fund Advisory Council created by
Texas Civil Statutes, Article 548b, §8A(c).
to supervise operation and maintenance of
the Prepaid Funeral Contract Guaranty
Fund.

Department-The Texas Department
of Banking.

Guaianty Fund-The Prepaid Funeral
Contract Guaranty Fund created, operated,
and maintained pursuant to Texas Civil
Statutes, Article 548b, §8A, for the purpose
of guaranteeing performance of prepaid fu-
neral contracts.

Funeral provider-An  individual,
firm, partnership, corporation, or associa-
tion licensed by the Texas Funeral Service
Commission to provide funeral services and
merchandise in the State of Texas

Non-permit holder-An 1ndividual,
firm, partnership, corporation, or associa-
tion that does not hold a permut to sell
prepaid funeral benefits in the State of
Texas

Permit-A permut to sell prepaid fu-
neral benefits 1ssued by the Commisstoner
pursuant to Texas Civil Statutes, Article
548b, §3.

Permit holder-An individual, firm,
partnership, corporation, or association that
holds a valid permit to sell prepaid funeral
benefits in the State of Texas

Prepaid funeral contract-A written
contract and wrtten amendments thereto
sold by a permut holder to provide prepaid
funeral benefits 1n the State of Texas

Prepaid funeral funds-Those funds
paid or collected on prepaid funeral con-
tracts, less retainage but including earnings.

Purchaser-An individual who has
purchased prepaid funeral benefits in the
State of Texas from a pennit holder on a
written contract.

Seized funds-Funds arising from
seizures of prepaid funeral funds under the
Texas Civil Statutes, Article 548b, §4
Seized funds are separate from, and do not
become part of, the Guaranty Fund

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on April 22, 1994

TRD-94396390 Everette D Jobe
General Counsel
Department of Banking

Effecive date May 14, 1994
Proposal publication date March 8, 1994

For further information, please call (512)

4751300
¢ * 14

¢ ADOPTED RULES April 29, 1994

e 7 TAC §25.19

The Banking Department of Texas (the De-
partment) adopts amendments to §25.19,
concerning notices regarding the cancellation
of a prepaid funeral benefils permit and the
selection process for a successor permit
holder, with changes to the proposed text as
published in the March 8, 1994 issue of the
Texas Register (19 TexReg 1623). The
changes comrect typographical errors.

The Cepartment adopts amendments to
§25.19 to provide greater assurance that suc-
cessor permittees will provide the same or
better funeral benefits to purchasers as they
are entitiad to under contracts with cancelled
permittees and that such services will be pro-
vided witi minimal expense to the guaranty
fund.

The amendments to §25.19 will permit the
Commissioner, in her discretion, to reject all
bids received to fulfill obfigations of a can-
celled permit holder and to combine or group
contracts seized for the purposes of bidding
or sale. The amendments also permit the
Commissioner to solicit bids on seized con-
tracts that were not placed with successor
permittees and establish management au-
thority for prepaid funeral contracts and con-
fract funds of a cancelled permit holder.
Finally, the amendments make other editorial
changes for clanty, accuracy, and uniformity.

No comments were received regarding adop-
tion of the amendment.

The section is amended pursuant to the De-
partment’s rulemaking authorty under Texas
Civil Statutes, Article 548b, §2 and §8A. In
addition to specific grants of rulemaking au-
thority, §2 permids the Department to write
rules regarding any matter "incidental to the
enforcement and orderly administration® of
the Act Section 8A authorizes the Depart-
ment to prescribe rules concerning the main-
tenance of a fund to guarantee performance
by sellers of prepaid funeral contracts of their
obligations to purchasers thereof.

§25 19. Notice of Seizure; the Bid Process.

(a) Notice to purchasers Within 30
days of cancellation of a permit to sell
prepaid funeral benefits and the seizure of
prepaid funeral funds, the Department shall
notify those who have purchased prepaid
funeral contracts from the cancelled permit
holder. The notice shall inform the purchas-
ers of the cancellation and seizure; provide
instructions set out in Texas Civil Statutes,
Article 548b, §4(g); provide an address to
which any future payments due under the
contracts must be sent, explain how monies
can be released from the seized funds prior
to selection of a successor permit holder;
and explain how the contract may be can-
celled should the purchaser wish to cancel
it

(b) Bid List. The Department shall
mantain a bid list of permit holders who
wish to bid for the right to assume the
cancelled permit holder’s obligations under
prepaid funeral contracts and the rnight to
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receive the balance of prepaid funeral funds
paid or to be paid under those contracts.
Upon the request of any permit holder, the
Department shall add to or delete from the
bid list the permit holder’s name. The De-
partment shall purge the list by deleting the
names of those whose permits are cancelled
or surrendered prior to the consideration of
any bid award.

(c) Solicitation of bids. Within 60
days after cancelling a permit to sell prepaid
funeral benefits, the Department shall notify
those on the bid list of the cancellation. The
notice shall include the name and address of
the cancelled permit holder, the number and
aggregate dollar amount of unperformed
prepaid funeral contracts, the balance of
uncamed prepaid funeral funds, and the
date by which sealed bid proposals must be
submitted to the Department to be consid-
ered for the bid award. The notice shall also
include instructions as to how eligible po-
tential bidders may inspect the cancelled
permit holder’s prepaid funeral contract re-
cords. The seized contracts will be bid on as
a bloc rather than on an individual contract
basis, and the Commissioner shall have the
discretion to combine or group contracts
seized for bidding and sale purposes.

(d) Notice to non-permit holder fu-
neral providers. If no permit holder or only
one permit holder submits a sealed bid to
assume the prepaid funeral obligations, or if
no permit holder bidding on the prepaid
funeral obligations submits a bid acceptable
to the Commissioner, the Department may
invite bids from non-permit holder funeral
providers located in the same vicinity as the
cancelled permit hoider. The notice shall
include the same information contained in
the notice to those on the eligible bid list
and, in addition, shall infoim the non-
permit holder that it must apply for and
obtain a permit from the Commissioner to
sell prepaid funeral benefits in the State of
Texas in the event that it receives the bid
award. The Commissioner may solicit bids
from non-permit holder funeral providers at
the same time as bids are solicited from
permit holders under subsection (c) of this
section.

(e) Solicitation of Bids on Certain
Contracts. The Commissioner may also
from time to time solicit bids on seized
prepaid funeral contracts which were not
placed with successor permittees as a result
of the original or any subsequeat bid solici-
tations.

() Selection Criteria.

(1) Time of selection. After the
deadline has expired for submitting sealed
bids, the Commissioner may select a suc-
cessor to the cancelled permit holder.

(2) (Criteria for permit holders.
If the bidder is a permit holder, the Com-
missioner shall consider:

(A) whether the bidder has
demonstrated an ability to properly manage,
maintain and account for its own prepaid
funeral funds;

(B) whether the bidder has
properly remedied violations of law cited by
the Department in its examination reports;

(C) whether the bidder has a
history of repeated or continuous violations;

(D) whether the bidder has
the ability to fulfill the terms of the prepaid
funeral contract;

(E) whether the bidder poses
any other significant regulatory concern;
and

(F) the amount of money in
the cancelled permit holder’s prepaid fu-
neral funds, the value of receivables that are
due under the contracts of the cancelled
permit holder to a successor permit holder,
the amount of money offered for the pre-
paid funeral business, the current or poten-
tial claim against the Guaranty Fund, and
any other relevant information.

(3) Criteria for non-permit
holder funeral providers. If the bidder is a
non-permit holder funeral provider, the
Commissionsr shall consider, to the extent
applicable, all of the factors listed in sub-
section (f)(2) of this section and the follow-
ing:

(A) the bidder’s general rep-
utation in the community where it is lo-
cated;

(B) whether the Dbidder's
business ability, experience, character and
general fitness warrant the confidence of the
public;

(C) any state or federal regu-
latory or law enforcement, administrative,
or other action taken against the bidder; and

(D) the bidder’s willingness
to obtain a permit from the Commissioner
to sell prepaid funeral benefits in the State
of Texas and to abide by the statutes and
rules governing such permits.

(4) Rejection of bids. The Com-
missioner may reject all bid proposals re-
ceived pursuant to this section. If all bids
are rejected, a new bid proposal may be
solicited or, alternatively, the balance of
prepaid funeral funds paid or to be paid
under the contracts of the cancelled permit

holder shall be received into the Guaranty
Fund for management by the Guaranty
Fund Advisory Council, and the Depart-
ment shall manage the prepaid funeral con-
tracts; provided, however, that the
Commissioner may thereafter solicit addi-
tional bid proposals under subsection (e) of
this section.

(g)  Selection of successor. The
Commissioner alone shall be responsible for
the selection of a successor permit holder
under this section. The Commissioner shall
make no contract regarding the selection of
a successor permit holder that obligates the
Guaranty Fund in any way until a vote of
the members of the Guaranty Fund Advi-
sory Council approving such obligation has

given in a properly posted open meet-

ing

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vakd exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on April 22, 1994.

TRD-8439689 Everstie D Jobe
General Counsel
Depantment of Banking

Effective date: May 14, 1994
Proposal publication date: March 8, 1994

For further information, please call: (512)
4751300

¢ ¢ ¢
e 7 TAC §2520

The Banking Depariment of Texas (the De-
pariment) adopts an amendment to §25.20,
conceming eligibilly guidelines and claims
procedures regarding the prepaid funeral
guaranty fund, with changes to the proposed
text as published in the March 8, 1994, issue
of the Texas Register (19 TexReg 1624). The
changes comad typographical emrors.

The Department adopts an amendment to
§25.20 10 provide greater public assurance
that guaranty fund monies will be dispersed in
accordance with the actual intent of §25.20,
being to guarantee performance by sellers of
prepaid funeral contracts of their obligations
to purchasers.

The adopted amendments clarify that claims
may not be filed against the guaranty fund on
contracts purchased prior o its establish-
ment; delete, with one exception, provision
for permit holder claims against the guaranty
fund; and make other editorial changes for
clarily, accuracy, and uniformity.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted pursuant to the
Department's rulemaking authority under
Texas Civil Statutes, Article 548b, §2 and
§8A. In addition to specific grants of
rulemaking authority, §2 permits the Depan-
ment to write nules regarding any matter “inci-
dental 1o the enforcement and orderly
administration® of the Act. Section 8A aiutho-
rizes the Department to prescribe rules con-
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cerning the mamtenance of a fund to
guarantee performance by sellers of prepad
funeral contracts of their obligalions to pur-
chasers thereof.

§25.20 Guaranty Fund Clauns Filing Pro-
cedures and Eligibility for Payment Stan
dards.

(a) Who may make a claim Unless
expressly precluded from making a claim
against the Guaranty Fund in subsection (b)
of this section, the following parties or their
heirs, successors, and assignees may make a
claim against the Guaranty Fund

(1) purchasers of prepaid funeral
benefits from perinit holders, and

(2) those selected to assume ob-
ligations and liabilities of a cancelled permit
holder in the event they assumed those obli-
gations and labilities under a contract that
expressly authorizes them to make a claim
against the Guaranty Fund

(b) Who cannot make a claim All
other claims, including claims submitted by
the following parties and thetr heirs, succes-
sors, and assignees, will be denied

(1) those who hold a contract
that was purchased prior to August 31,
1987, the date of origin of the Guaranty
Fund,

(2) those who purchased prepaid
funeral benefits from a vendor that did not
hold a permut 1o sell prepaid funeral benefits
at the time of sale, and

(3) those who purchased prepaid
funeral benefits under a plan that does not
pay assessments to the Guaranty Fund, such
as the plan litgated in Sexton v Mount
Olwvet Cemetery Association, 720 SW 2d
129 (Tex App -- Austin 1986, no writ)
(specifically including, but not Limited to,
any prepaid funetal benefits puichased fiom
Mount Olivet Cemetery Assoclation).

(c) Purchaser claims Claims by in-
dividual purchasers will be handled on a
case by case basis

(d) Claims approval process and
right to reconsideration

(1) Delegation of authority to
commussioner The Guaranty Fund Advi-
sory Council may delegate to the Commus-
sioner the authorty to settle and determime
all claims agamst the Guaranty Fund up to
such amount and with such restrictions as
the Council may from tnme to time deter-
mine These limuts and restrictions shall be
reflected in the minutes of the meetngs of
the Council

(2) Appeals to the Guaranty
Fund Advisory Council Unless an appeal 15
expressly watvesd 1n a settlement agreement,
any action by the Commissioner approving,
modifying, or denying claims against the

Guaranty Fund may be appealed to the
Guaranty Fund Advisory Council by sub-
mitting a request for review to the Council
within 30 days of receipt of notice of the
Commuissioner’s action; otherwise the action
of the Commissioner shall be final and not
subject to review. Such request shall be
addressed to the Council in care of the
Commissioner and filed with the Commis-
sioner on or before the close of business on
the last day of the 30-day period

(3) Hearings on claims. Either
the Commissioner or the Guaranty Fund
Advisory Council may direct that an admin-
istrative hearing be held on any claim in
order to clarify the facts or law pertinent to
its disposition No claim shall be reduced or
denied without affording the claimant an
opportunity for a hearing; provided, how-
ever, that if a hearing has been held or
offered by the Commuissioner and waived by
the claimant, the Council need not offer
another opporturuty for a hearing All hear-
ings shall be conducted in compliance with
the Adminstrative Procedure Act, Texas
Government Code, §2001 001, et seq

(e) Clamant’s filings A claimant
shall file with the Department a completed
clam form prescribed by the Department
together with the following documents and
information

(1) acopy of the prepaid funeral
contract and any amendments thereto;

(2) evidence of the status of the
account, including whether the account 1s
paid 1n full, the amount owed thereon and
whether payments are current or delinquent;

(3) a statement contamng the
name of the seller and the date of purchase,

(4) a certified copy of the death
certificate of the person designated by the
purchaser to recewve the funeral benefits
under the contract, if applicable;

(5) a notarized statement setting
forth any special circumstances that may
bear on the claim, and

(6) any other information that
may be pertinent to the claim that 1s re-
quested by the Department

(f) Claims of permit holders. With
respect to a claim submitted by a permut
holder

(1) the Department shall furnish
the Guaranty Fund Advisory Council at its
request with all information pertinent to the
claim that 15 contained 1n the Department’s
files or, that may be obtained from the
clamant under subsection (e) of thus sec-
tion, and

(2) the Department shall provide
the Council with the Department's recom-
mendations and analysis of the claim.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found fo be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439688 Everstte D Jobe
General Counsel
Department of Banking

Effective date: May 14, 1994
Proposal publication date: March 8, 1994

For f{uthier information, please call (512)
4751300

* L4 4
TITLE 22. EXAMINING
BOARDS

Part XX. Texas Board of
Private Investigators and
Private Security
Agencies

Chapter 421. General
Provisions

e 22 TAC §421.1

The Texas Board of Private Investigators and
Private Security Agencies adopts an amend-
ment to §421 1, with changes to the proposed
text as published in the January 14, 1994,
1ssue of the Texas Register (19 TexReg 257).

The Board has determined that the amend-
ment is necessary to regulate individuals who
are corresponding with the agency on behalf
of a licensed company

The rule will require that persons correspond-
ing with the agency be appointed by the §i-
censed company and be registered.

No comments were received regarding adop-
tion of the rule

The amendment is adopted under Texas Civil
Statutes, Article 4413(29bb), which provide
the Texas Board of Private Investigators and
Prvate Security Agencies with the authority
to promulgate all rules and regulations neces-
sary in carrying out the provisions of the Act.

§421.1 Notice of Chunge or Fact. When-
ever the Act or board rules require a notice
to the board of any change or fact, the
notice shall be in writing and shall contain:

(1) licensee’s name and license
number;

(2) detadls of the change or faci:

(3) the effective date of the
change or fact, and

(4) the signature of the licensee,
manager, branch manager or a person who
1s currently registered as an employee of the
licensee who has been authorized by the
licensee, manager, or branch manager to
sign notices of any change or fact.

. ADOPTED RULES April 29, 1994 19 TexReg 3249



(A) The licensee shall notify
v Board o writing within 14 days of the
awne and date of appointment of any per-
o suthorized to sign notices of change or
and furnssh the board with a signature
~ ot the person authonized to s1gn notices

+ hange or fact

{B) No lcensee may have
re than two persons who are authorized
v notices of change or fact for each

ptcipal place of business or branch office

t.agency hereby certifies that the rule as
o yatd has been reviewed by legal counsel
aitd lound to be a vahd exercise of the agen-
vy < legal authonty

Ismucd i Austin, Texas, on Apnl 21, 1994

THU 9439602 Clema D Sanders

Executive Director
Texas Board of Private
Investigators and
Private Security

Agencies

Vitective date May 13, 1994
Propsosal pubhcation date January 14, 1994

I ui turther information, please call (512)
G663 5545

L 4 L4 ¢
I"ILE 28. INSURANCE

Part 1. Texas Department
of Insurance

¢ hapter 7. Corporate and
tinancial Regulation

“ibchapter A Examination
and Corporate Custodian and
Tax

= IS FAC §7.87

Ite- Texas Department of Insurance adopts
w37 87, concerning the fiing of audd re-
neet, of nsk pools created under the Local
i ernment Code, Chapter 172, Texas Polrr-
! Subdmsions Uniform Group Benetits Pro-
jpam  The new section is adopted wih
~hanges 1o the proposed text as pubhshed in
the December 21, 1993, ssue of the Texas
actor (18 TexRey 9822)

Local Government Code, Chapter 172, Texas
Polihical Subdivisions Umiform Group Benefits
Program, authorizes political subdivisions to
create nsk pools to provide health and accr-
Jdent coverage for the political subdwision’s
ticals, employees, retrees and then de-
o odents, requines the trustees of a nsk pool
* have the records of the nsk pool audited

wiually and to hle the audt report with the
T Department of Insurance

Ine new rule will provide guidance to pohitical
subdngions m hlimg the auvdit reports and
nro. <o notice 1o the public of the availability
ot the awdd reports The new rule 1equies the
e itor s report of the nsk pool to be filed with
the Te s Department of Insurance within six
n-eth, of the end of the fiscal year of the nisk

pool The Texas Department of Insurance will
make the audd reports available for public
inspection and copymng The rule was
changed to reflect the new name of the divi-
sion that is 10 receive the reports and make
them available to the pubhc

No comments were received regarding adop
tion of the section

The new section 1s adopted under the author-
ity of Local Government Code, §172 010(d)
and Insurance Code, Article 103A Local
Government Code, §172 010(d), authonizes
the commussioner of insurance to adopt rules
governing the ime and manner for filing audit
reports of rnisk pools created under the Local
Government Code, Chapter 172, Texas Poli-
cal Subdivisions Unitorm Group Benelits Pro-
gram The Insurance Code, Arlicle 1 03A,
authonzes the commussioner to determine
rules for general and uniform apphication lor
the conduct and execution of the duties and
functions of the department

§7 87 Rusk Pool Audirs

(a) The Local Government Code,
Chapter 172, Texas Political Subdivisions
Uniform Group Benefits Program, autho-
rizes certain political subdivisions to create
risk pools to provide health and accident
coverage for poliical subdivision officials,
employees, and retirees

(b) The Local Government Code,
§172 010, requires that an independent au-
ditor perform an annual audit of a risk pool,
and that the trustees of the risk pool file a
copy of the independent auditor’'s repoit
with the Texas Department of Insurance

(c) The independent auditor’s re-
port of the risk pool requued by the Local
Government Code shall be filed within six
months of the end of the fiscal year of the
risk pool with the Financial Monitoring Di-
vision, Fmancial Program, Texas Depart-
ment of Insurance, PO Box 149104, MC
303-1A, Austin, Texas 78714-9104

(d) The risk pool audit reports can
be nspected during regular business hours
at the Texas Department of Insurance, I
nancial Monitoring Division, 333 Guada-
lupe, Austin, Texas

(e) Persons deunng copies ¢f such
audit reports can obtam coples from the
Texas Department of Insurance, Financial
Monttoring Drivision, Fmancial  Program,
PO Box 149104, MC 303-1A, Austin,
Texas 78714-9104

This agency hereby certities that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen
cy's legal authority

Issued n Austm, Texas, on Apnl 23, 1994

TRD 9439711 J D Powers

t egal Counse! to the
Cormmissionat

Teras Depanmant of

Insuranca

EHective dale May 14, 1994
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Proposal publicalion date December 21,
1993

For further information, please call (512)
463-6327

¢ L4 ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 305. Consolidated
Permits

Subchapter C. Application for
Permit
¢ 30 TAC §305.50

lhe Texas Natural Resource Conservation
Commussion (TNRCC) adopts an amendment
to §305 50, concerning application for permit
Section 305 50 1s adopted with changes to
the proposed text as published in the Novem-
ber 9, 1993, i1ssue of the Texes Register (18
TexReg 8152) The amendment is adopted in
order to clanfy certam hazardous waste per-
md applhcation requirements regarding finan-
cial information and assurances stemming
from provisions ol the Texas Solid Waste
Disposal Act, Chapter 361, Texas Health and
Safety Code, Annotated (Vernon Pamphlet
1993), enacled by the legislaiure in Senate
Bill Number 1099, 72nd Legislature, 1991,
and n Senate Bill Number 124, 73rd Legisla-
ture, 1993

Comments on the proposed rules were re-
cewved from Akin, Gump, Strauss, Hauver &
Feld, LL P, from Crain, Caton & James, and
from the Texas Chemical Council One
commenlter expressed some concern over
proposed §305 50(4)(B) (vi) wrth regard to
the clarty of its meaning The proposed lan-
guage stated "(vn) tor an applicant who can-
not or chooses not 1o otherwise demonstrate
sufficient  financial resources under this
subparagraph and who must or chooses to
obtain addiional financing through a new
stock offering or new debt issuance for facilty
expansion, capacty expansion, or new con-
stiuction, and for safe operation, proper cio-
swe, and adequate habilty coverage, the
following mtormation *

This commenter suggested changes to the
wording which would carry out the perceived
intent of the proposal, which was that appli-
cants who demonstrate comphance with the
requirements ol proposed §305 50(4)(B)(i)-
(v), would not have to addtionally demon-
strate comphiance with proposed
§305 50(4)(B)(vn) We agree that such was
the ntent of the proposal and therefore have
adopted the commenter's suggested clarfy-
mng wording changes The adopted rule now
slates, under §305 50(4)(D)(vn), that "if an
apphcant cannot or chooses not to demon-
strate sufficient financial resources through
submuttal of the hinancial documentation spec-
iied in clauses (1)-(v) of this subparagraph
and who must or chooses to obtain addiional
financing through a new stock offering or new




debt issuance for facility expansion, capacity
expansion, or new construction; and for safe
operation, proper closure, and adequate lia-
bility coverage, the following information.”

We agree with the commenter that this
change more clearly expresses the TNRCC's
ntent, and it makes the rule more easily
understood.

Another commenter stated, with reference to
proposed §305 50(4)(B)(i), that it appeared
the Commission was attempting to make fi-
nancial decisions that strictly are business
decisions, with no impact on the health and
welfare of the cilizens of the State With re-
gard to this comment, it should be noted that
the Commission is merely requwxing appli-
cants to document and submit information
demonslrating how they meet the statutory
requirements of §361 085(a) of the Texas
Solid Waste Disposal Act, Chapter 361,
Texas Health and Safety Code, Annotated
(Vernon Pamphlet 1993).

This commenter expressed concern that the
proposed rule language, if adopted, would
restrict the flexibility of a permittee to alter his
or her financial plans, and requested that the
rules be revised to explicitly authorize appli-
cants to specify alternative financing mecha-
nisms to provide construction and start-up
funds The commenter mantained that an
applicant should not be requwed to specily, to
the exclusion of other financing arrange-
ments, the method selected to obtain funding
We believe that no change i1s necessary to
the proposed rule language, in this regard
The rules are structured to require an apph-
cant to submit a reasonable and obtainable
financial plan. Once demonstrated that fi-
nancing 1s obtainable, the rules do not restrict
the permittee from altering his or her financial
arrangements, subject to any applicable per-
min and/or permit application amendment or
modification requirements

Two commenters requested changes to pro-
posed §305.50(4)(B)(vu)(l), which would have
required applicants choosing to demonstrate
financial assurance through a new stock of-
fering or new debt issuance to submt letters
of opinion from financial experts cerlitying,
among other things, that financing 1s obtain-
able wihin 180 days from permd issuance
The commenters suggested that the rule pro-
vide that this certification be requwed within
180 days from the time that the permid be-
comes final and not subject to further appeal
We agree with this suggested revision, and
the adopted rule, under §305 50(4)(D)(vt) (1),
includes the phrase " certity that financing i1s
obtainable within 180 days of final administra-
tve and judicial disposttion of the permd ap-
phcation *

These two commenters on proposed
§305 50(4)(B)(vn)(l) raised an issue related to
permt finality and the requirement for
submittal of time schedules for securnng fi-
nancing We agree that it 1s approprate to
condrtion the requirement for this submittal
upon permit finahty, and have included the
following language under
§305.50(4)(D)(vii)(1): " . and include the time
schedule contingent upon permit finalty for
securing the financing.”

A comment was received conceming provi-
sions for certain alternative financial capabil-
ity demonstrations pursuant to Senate Bill
Number 124, 73rd Legislature, 1993. Under
this bill, an applicant is deemed to have dem-
onstrated that sufficient resources are avail-
able 1o satisly all applicable financial
assurance requrements, if the applicant pro-
vides a resolution from the County Commis-
sioners agreeing to approve the issuance of
development bonds to satisfy the financial
assurance requirements. We agree that it 1s
appropriate to include these provisions during
this rulemaking, thus, they have been codified
under adopted §305.50(4)(C).

Other changes to §305 50(4), relate to the
reformatting necessary in the designations of
the subparagraphs New subparagraphs (C)
and (D) have been adopied, so that existing
subparagraphs (C), (D), ad (E) have been
redesignated as subparagraphs (E), (F), and
G).

Finally, no comments were receved on pro-
posed §305 50(12)(E), with the concomitant
redesignation of subparagraph (E) to (F) of
§305.50(12) Thus, these subparagraphs are
adopted as proposed

The amendment 1s adopted under the Texas
Water Code, §§5.103, 5105, and 26011,
which provides the commussion the authority
to adopt any rules necessary to carry out its
powers, duties, and policies and to protect
water quahty n the state

The amendment is also adopted under the
Sold Waste Disposal Act, §3 and §4, which
provides the commussion the authority to reg-
ulate industnal solid wastes and hazardous
municipal wastes and to adopt rules and pro-
mulgate rules consistent with the general in-
tend and purposes of the Act.

§305 50 Additonal Requirements for an
Application for a Hazardous or Industrial
Solid Waste Permit  Unless otherwise
stated, an application for a permit to store,
process, or dispose of solid waste shall meet
the following requirements.

(1)-(3)
(4) An application for a permut,
permit amendment, or permit modification
to store, process, or dispose of hazardous

waste shall be subject to the following re-
quirements, as applicable

(No change )

(A) (No change)

(B) An application for a per-
mit to store, process or dispose of hazard-
ous waste shall also contain financial
information sufficient to demonstrate to the
satisfaction of the executive director that the
applicant has sufficient financial resources
to operate the facility in a safe manner and
in compliance with the permit and all appli-
cable rules, including, but not Lmited to,
how an applicant intends to obtain financing
for construction of the facility, and to close
the facility properly. Financial information

submitted to satisfy this subparagraph shall
meet the requirements of subparagraphs (C)
or (D) of this paragraph.

(C) For applicants possessing
a resolution from a governing body approv-
ing or agreeing to approve the issuance of
bonds for the purpose of satisfying the fi-
nancial  assurance  requirements  of
subparagraph (B) of this paragraph, submis-
sion of the following information will be an
adequate demonstration:

(1) a statement signed by
an authorized signatory in accordance with
§305.44(a) of this title (relating to Signato-
ries to Applications) explaining in detail
how the applicant demonstrates sufficient
financial resources to construct, safely oper-
ate, properly close, and provide adequate
lability coverage for the facility. This state-
ment shall also address how the applicant
intends to comply with the financial assur-
ance requirements for closure, post-closure
care, and Lability coverage in accordance
with Title 40 Code of Federal Regulations,
Part 264, Subpart H as adopted by reference
under §335 152(a)(6) of this title (relatng
to Standards),

(i1) a certified copy of the
resolution; and

(iii) certification by the
governing body of passage of the resolu-
tion,

(D) For all applicants not
meeting the requirements of subparagraph
(C) of this paragraph, financial information
submitted to satisfy the requirements of
subparagraph (B) of this paragraph shall
include the applicable items listed under
clauses (i)-(vii) of this subparagraph. Finan-
cial statements required under clauses (ii)
and (iii) of this subparagraph shall be pre-
pared 1n accordance with generally accepted
accounting principles and include a balance
sheet, income statement, cash flow state-
ment, notes to the financial statements, and
accountant’s opinion letter:

(1) a statement signed by
an authorized signatory 1n accordance with
§305 44(a) of this title (relating to Signato-
ries to Applications) explaining in detail
how the applicant demonstrates sufficient
financial resources to construct, safely oper-
ate, properly close, and provide adequate
hability coverage for the facility. This state-
ment shall also address how the applicant
intends to comply with the financial assur-
ance requirements for closure, post-closure
care, and liability coverage in accordance
with Title 40 Code of Federal Regulations,
Part 264, Subpart H as adopted by reference
under §335.152(a)(6) of this title (relating
to Standards); ‘
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(ii) for applicants for
which audited financial statements have
been prepared the previous two or more
years, the following financial statements

(03] audited financial
statements for the previous two years; and

(I)  the most current
quarterly financial statement prepared ac-
cording to generally accepted accounting
principles,

(in) for applicants for
which audited financial statements have not
been prepared the previous two or more
years, the following copies of tax returns
and financial statements

(I) copies of tax re-
turns for the previous two years, each certi-
fied by original signature of an authorized
signatory as being a "true and correct copy
of the return filed with the Internal Revenue
Service:"

1 financial state-
ments for the previous two years; and

(I)  additionally, an
audited financial statement for the most re-
cent fiscal year,

(tv) for publicly traded
companies, coples of Securites and Ex-
change Commussion Form 10-K for the pre-
vious two years and the most current Form
10-Q;

(v) for privately-held
compantes, written disclosure of “the infor-
mation that would normally be found in
Securities and Exchange Commuission Form
10-K including, but not limuted to, the fol-
lowing

(I) descriptions of the
business and 1its operations,

(I0) identification of
any affihated relationships,

() credit agreements
and terms,

(IV) any legal pro-
ceedings nvolving the applicant;

(V) contingent Labib-
ties, and

(VI) signuficant  ac-
counting policies;

(vi) for applicatons en-
compassing facility exparision, capacity ex-
pansion, or new construction, estimates of
capital costs for expansion and/or construc-
tion;

(vii) if an applicant can-
not or chooses not to demonstrate sufficient
financial resources through submiital of the
financial documentation specified. in clauses
(i)-(v) of this subparagraph and who must
or chooses to obtain additional financing
through a new stock offering or new debt
1ssuance for facility expansion, capacity ex-
pansion, or new construction; and for safe
operation, proper closure, and adequate lia-
bility coverage, the following information:

() a financial plan
sufficiently detailed to clearly demonstrate
that the applicant will be ;n a position to
readily secure financing for construction,
operation, and closure if the permit is is-
sued. The submutted financial plan must be
accompanied by original letters of opinion
from two financial experts, not otherwise
employed by the applicant, who have the
demonstrated abulity to either finance the
faculity or place the required financing The
opinion letters must certify that the financial
plan is reasonable; certify that financing is
obtainable within 180 days of final adminis-
trative and judicial disposition of the permut
application, and include the time schedule
contingent upon permut finality for securing
the financing. Only one opinion letter from
a financial expert, not otherwise employed
by the applicant, i1s required if the letter
renders a firm commitment to provide all
the necessary financing; and

(M) wrtten detail of
the annual operating costs of the facility and
o projected cash flow statement including
the period of construction and first two
years of operation. The cash flow statement
must demonstrate the financial resources to
meet operating costs, debt service, and fi-
nancial assurance for closure, post-closure
care, and liability coverage requirements. A
List of the assumptions made to forecast
cash flow shall also be provided.

(E) 1If any of the information
required to be disclosed under
§305.50(4)(D) of this section would be con-
sidered confidentiai under applicable law,
the information shall be protected accord-
ingly. During hearings on contested applica-
tions, disclosure of confidential information
may be allowed only under an appropriate
protective order.

(F) An application for a
modification or amendment of a permit
which includes a capacity expansion of an
existing hazardous waste management facil-

ity shall also tontain information delineat-
ing all faults within 3,000 feet of the
facility, together with a demonstration, un-
less previously demonstrated to the com-
mission or the United States Environmental
Protection Agency, that:

(i) the fault has not dis-
placement within Holocene time, or if faults
have had displacement within Holocene
time, that no such faults pass within 200
feet of the portion of the surface facility
where treatment, storage, or disposal of
hazardous wastes will be conducted; and

(i1) the fault will not re-
sult in structural instability of the surface
facility or provide for groundwater move-
ment to the extent that there is endanger-
ment to human health or the environment.

(G) At any time after the ef-
fective date of the requirements contained
in Chapter 335, Subchapter F, of this title
(relating to Permitting Standards for Own-
ers and Operators of Hazardous Waste Stor-
age, Processing or Disposal Facilities), the
executive director may require the owner or
operator of an existing hazardous waste
management facility to submit that portion
of his application containing the informa-
tion specified in 40 Code of Federal Regu-
lations, §§270.14-270.26. Any owner or
operator shall be allowed a reasonable
period of time from the date of the request
to submit the information. An application
for a new hazardous waste management
facility must be submitted at least 180 days
before physical construction of the facility
is expected to commence.

(5)-(11) (No change.)

(12) In the case of an applica-
tion for a permit to store, process, or dis-
pose of hazardous waste at a new
commercial hazardous waste management
facility, the application shall also contain
the following:

(A)-(D) (No change.)

(E) a written statement
signed by an authorized signatory in accord-
ance with §305. 44(a) of this title (relating
to Signatories to Applications) explaining
how the applicant intends to provide emer-
gency response financial assurance to meet
the requirements of subparagraphs (C) or
(D) of this paragraph; and

(F) a summary of the appli-
cant’s experience in hazardous waste man-
agement and in particular the hazardous
waste management technology proposed for
the application location, and, for any appli-
cant without experience 'in the particular
hazardous waste management technology, a
conspicuous statement of that lack of expe-
rience.
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 20, 1994.

TRD-9438525 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Effective date: May 11, 1994
Proposal publication date: November 9, 1993

For further information, please call' (512)
239-6087

¢ L4 L4

Chapter 330. Municipal Solid
Waste

Subchapter A. General Infor-
mation
¢ 30 TAC §330.4

The Texas Natural Resource Conservation
Commission (TNRCC) adopts the repeal of
§330.65, amendment to §330.4(d), and new
§330.65, concerning municipal solid waste
management. Section 330.4(d) is adopted
with changes 1o the proposed text as pub-
lished in the November 26, 1993, issue of the
Texas Register (18 TexReg 8766). New
§330.65 is adopted with changes to the pro-
posed text as published in the November 23,
1993, issue of the Texas Register (18
TexReg 8652). Published in the December 3,
1993, issue of the Texas Register (18
TexReg 8863), is the proposed preamble to
the repeal of and new §330.65. These sec-
tions amend portions of the 30 Texas Admin-
istrative Code (TAC), Chapter 330 rules,
which were adopted by the commission on
May 26, 1993, and published in the June 18,
1993, issue of the Texas Register (18
TexReg 4058). The repeal to §330.65 is
adopted without changes and will not be re-
published.

The new and amended sections are i re-
sponse to Senate Bill (S.B) 963, which
amended the Texas Solid Waste Disposal
Act, §361.111, Texas Health and Safety Code
(Vernon Supplement 1994) to exempt certain
solid waste management facilities involved in
the transfer of municipal solid waste from
TNRCC municipal solid waste permit require-
ments.

The amendment to §330.4(d) will exempt cer-
tain municipal solid waste transfer facilties
from TNRCC municipal solid waste permit
requirements. In order to qualily for one of the
delineated exemptions, the facility must com-
ply with design and operational requirements
established by the TNRCC and the owner/op-
erator must hold a public meeting regarding
the siting of the facilty The public meeting
must be held in the municipality or county
where the facility is to be located.

In order 10 be more consistent with Senate
Bill 963, §330.4(d)(3) will be revised It shall
read as follows. a facility used in the transfer
of municipal solid waste that transfers or will
transfer 125 tons per day or less.

The new §330.65 relates to the requirements
for an application for registration of solid
waste facilities (Type V) that are exempt from
permit requirements under §330.4(d) and (g).
This section delineates operational and de-
sign criteria which must be met by these
registered facilities.

The TNRCC has revised §330.65(e)(4) to
provide a cross reference-regarding on-site
wastewater treatment systems This refer-
ence was added to alert applicants to other
particular design and permitting requirements
which may pertain to them. it shall read as
follows: Water pollution control. Provisions for
the treatment of wastewaters from the facility
shall be provided. A connection into a public
sewer system, a seplic system, or a small
wastewater treatment plant are acceptable
On-site wastewater treatment systems shall
comply with Chapter 285 of this title (relating
to On-site Wastewater Treatment). The appl-
cant shall obtain any permit or other approval
required by state or local code for the system
installed. The floor of the operating area shall
be concrete, and the walls of the operating
areas shall be smooth masonry, metal or
concrete. A sump drain shall be provided to
collect all wastewaters generated by the facil-
ty, and transport them to the treatment facil-
ty.

The TNRCC extended an opportunity for pub-
lic comment on the proposed amendments to
the rules. A public hearing was held on De-
cember 6, 1993, in Auslin, Texas but no one
attended to present comments Written com-
ments on the proposed rules were received
for a period of 30 days, from December 3,
1993, untd January 3, 1994 Written com-
ments on the proposed rules were received
from the following entties during the com-
ment period. Laidlaw Waste Systems, Inc.,
North Richland Hills, Texas, Scanlan &
Buckle, P.C , Attorneys at Law, Austin Texas,
National Sold Waste Management Associa-
tion, Texas Chapter, Austin Texas; and Lloyd,
Gosselink, Fowler, Blevins & Mathews, P.C,
Attorneys at Law, Austin, Texas.

The TNRCC received one comment that
stated the wrong authority had been cied and
the proposed amendments should be resub-
mitted to fulfill the notice requrements of the
Texas Government Code It has been noted
that the incomrect Bill was mentioned in the
preamble of the proposed rule Senate Bill
963 1s the prevalling legislation and these
rules are in response to that legislation. The
TNRCC finds that the rules are consistent
with the legislation and its intent The correct
legislation has been noted in this preamble

The TNRCC receved one comment that
staled that the rules were in confict with
House Bill (HB) 2043 That bill used the con-
junctive term "and” rather than the disunctive
term "or" used in the proposed rule The
argument was made that a transfer station,
pwsuant to HB 2043, must meet all four
condttions 1o be exempt from TNRCC permit
requrements The wording in the rule would
allow an exemption if any one of the three
condttions listed in the proposed rule were
met As noted previously, SB 963 was deter-
mined to be the prevalling legislation rather
than HB 2043 SB 963 uses the term "or"
TNRCC finds that the rules are consistent
with the legislation

The TNRCC receved two comments pointing
out that the fourth provision in HB 2043 had
been omitted from the list of acceptable
sources of sold waste and recommended
that the provision concerning material recov-
ery facilties be included in the proposed rule.
Three additional comments were received re-
garding certain exemptions for material re-
covery facilities. The TNRCC, as previously
ndicated in the December 3, 1993 issue of
the Texas Register (18 TexReg 8863), will
make material recovery facilities a subject of
a separate rule making

The TNRCC received two comments request-
ing that the pre-opening inspections and ap-
proval should be removed from §330 65(b) It
was stated that this requrement delayed op-
erations and was unnecessary It is the pos-
tion of the TNRCC that the public must be
assured that the facilty will safeguard s
health, welfare, physical property and the en-
vironment Field verification of these new fa-
cilities should in no way significantly delay the
opening of a facllity which meets the design
criteria No change will be made to the rule.

The TNRCC received two comments request-
ing that requirements for pre-approval (regrs-
tration requrements of §330.65(d)) be
reduced or removed The information re-
quested by the TNRCC must be addressed
by each owner/operator of such facilties. it is
not overly burdensome for the applicant to
provide the information The TNRCC believes
that this information must be reviewed prior to
opening a facity in order to ensure that the
faciity will comply with the desgn and
operational critena necessary to protect pub-
ic health and the environment

The TNRCC received one recommendation
to revise §330 65(d)(1)(B), which requires
submission of disposal reports, by adding the
phrase "if avalable™ This would recognize
that new faciliies do not have past disposa!
fee reports. TNRCC believes this change is
unnecessary Section 330 65(d)(1)(B) pro-
vides a list of documentation which can dem-
onstrale that the transler stations can and do
meet regulatory condtions for the exemption
from a permt The cited paragraph ends by
saying " or other data acceptable to the
executive director.” This is clear indication
that other information can serve to demon-
strate what the projected incoming waste rate
will be

With respect to §330 65(d)(3)(B). the TNRCC
receved one recommendation that this sec-
tion be revised to say " .. documentation if
applcable " , to recognize cases where
local approval may not be required. The
TNRCC believes this change 1s unnecessary.
An applicant providing the information re-
quired by other subsections of §330 65 can
easily demonstrate that this provision may not
be applicable to a particular ste.

The amendment s adopted under the author-
ty of the Texas Water Code (Vernon 1992),
§5 103, which provides the TNRCC with the
authorty to adopt any rules necessary to
carry out the powers and dutes under the
provisions of the Texas Water Code and
other laws of this state, and §361.024 of the
Texas Sold Waste Disposal Act, Texas
Health and Safety Code (Vernon 1992),
which provides the TNRCC with the authority
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to adopt 1ules to regulate the operation, man-
agement and control of solid waste under s
junsdiction

§2304 Permu Required
(a)-(c)
(d) A permut 1s not required for a
muntcipal solid waste transfer station facil-
1ty that 1s used 1n the transfer of municipal

solid waste to a solid waste processing or
disposal facility from

(No change )

(1) a municipality with a popu-
lation of less than 50,000,

(2) a county with a population
of less than 85,000, or

(3) afacility used n the transfer
of municipal sol:d waste that transfers or
will transfer 125 tons per day or less

(e) -(0) (No change )

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued n Austin, Texas, on Apnl 20, 1994

TRD 9439527 Mary Ruth Holder
Director, Legal Services
Dwvision
Texas Natural Resource
Conservation
Commussion

Effective date May 11, 1994

Proposal publication date November 26,
1993

For further infonnation, please call (512)
239-6087

¢ ¢ L 4

Subchapter E. Permit Proce-
dures
* 30 TAC §330.65

The repeal 1s adopted under the Texas
Health and Safety Code, Chapter 361, which
provides the commission with ali powers nec-
essary and convement under that chapter to
carry out ts responsibiliies concerning the
regulation and management of municipal
solid waste

§330 65. Requuements of an Application
for Regutranon of Solid Waste Facilities
(Type V)

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on Apnl 20, 1994

TRD-9439524 Mary Ruth Holder
Director, Legal Services
Dwision
Texas Natural Resource
Conservation
Commission

Effective date May 11, 1994

Proposal publication date: November 23,
1993

For further information, please call. (512)
239-6087

¢ ¢ ¢

Subchapter E. Permit Proce-
dures and Design Criteria

* 30 TAC §330.65

The new section is adopted under the Texas
Health and Safety Code, Chapter 361, which
provides the commission with all powers nec-
essary and convenient under that chapter to
cay out its responsibilities conceming the
regulation and management of municipal
solid waste.

§330 65. Registration for Solid Waste Man-
agement Facilities

(a) Applicability. This section shall
apply to a municipal solid waste manage-
ment facility which is exempt from permit
requirements under §330.4(d) and (g) of
this title (relating to Permit Required).

(b) Construction and operation.
Owners/operators may proceed with con-
struction of a solid waste management facil-
ity meeting all the requirements of this
section without prior executive director ap-
proval, provided that a public meeting is
held pursuant to subsection (d)(3)(C) of this
section and the applicant has submitted an
application complete with all information
demonstrating compliance with these rules
to the executive director. The operation of
the facility shall not begin until after a pre-
opening inspection has been conducted and
authorization to accept waste has been
given by the executive director. Owners/op-
erators must comply with all applicable reg-
ulations, and shall remain responsible for
making corrections andfor other changes
that are necessary to meet the requirements,
pnior to beginning operation of the facility.

(c) Number of copies. Registrants
shall submit three copies of the completed
application for registration.

(d) Apphcation. The complete reg-
istration application shall include Part I of a
permit application as required by §330.52
of this title (relating to Technical Require-
ments of Part I of the Application), includ-
ing, but not limited to, documentation of
population or incoming waste rate, site
plan, land use narrative, site operating plan,
legal description, evidence of competency,
evidence of financial assurance, and an ap-
plicant’s statement, and shall be submitted
as follows.

(1) Documentation of popula-
tion or incoming waste rate.

(A) Documentation of the
population to be served shall be submitted

with the application. The population infor-
mation shall be consistent with the latest
population data from the last decennial cen-
sus.

(B) Documentation of the
incoming waste rate shall be submitted with
the application. The incoming municipal
solid waste rate shall be supported by the
reports submitted for calculation of the mu-
nicipal solid waste disposal fee for the pre-
vious six reporting quarters, documentation
of new or existing programs that recycle
and would reduce the waste loading for the
facility, existing data of the municipal solid
waste generated by the area to be served, or
other data acceptable to the executive direc-
tor.

(2) Site plan. The site plan shall
include all the general design criteria which
could be incorporated in a set of construc-
tion plans and specifications. A site layout
plan, signed and sealed by a registered pro-
fessional engineer, and a location map shall
be included in the plans.

(3) Land use narrative

(A) The land use narrative
shall include a description of the surround-
ing land use within one-half mile of the site
and it shall be shown on a topographic map

(B) The applicant shall at-
tach documentation of local government ap-
proval/acceptance of the site location, e.g.,
conformity with local zoning restrictions, a
building permit, license, nonconforming use
authorization, etc. These regulations do not
grant authorization for development/opera-
tion of the facility in noncompliance with
local government ordinances and regula-
tions.

(C) The applicant and the
commission shall conduct a public meeting
in the local area, prior to the beginning of
construction of the facility, to describe the
proposed action to the general public. The
public meeting shall be held as prescribed
in the Health and Safety Code. §361.0791
(relating to Public Meeting and Notice Re-
quirement) and §305.107 of this title (relat-
ing to Public Meeting and Notice
Requirements).

(4) Site operating plan.

(A) The site operating plan
shall include, as a minimum, a description
of the solid waste data, the facility opera-
tion, operational characteristics of the
equipment, facility maintenance, safety pro-
visions, emergency procedures, fire protec-
tion, sanitation, facility rules, operating
hours, litter control procedures, and vector
control procedures.
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(B) The plan shall also ad-
dress alternate processing or disposal proce-
dures of the solid waste in the event that the
facility becomes inoperable for periods lon-
ger than 24 hours

(C) The solid waste data
shall include an estimate of the amount of
solid waste to be recetved daily, the maxi-
mum amount of solid waste to be stored,
the maximum and average lengths of tune
that solid waste 15 to remain on the site, and
the intended destination of the solid waste
received at this site

(5) Legal description A legal
description of the property, including the
book and page number of the county deed

I,

records of the current property owner shall
be submitted. The legal description shall be
a metes and bounds description of the site
signed and scaled by a registered profes-
sional land surveyor A drawing of the de-
scription,  signed  and  sealed by the
surveyor, shall also be submitted 1If the
property 1s platted, the book and page num
ber of the final plat record and a copy of the
final plat shall be submutted

(6) Ewvidence of competency

(A) The applicant shall sub
mit a hist of all Texas solid waste sites
which the applicant has owned or operated
within the past ten years The site name,
site type, permit or registration numbet,
county, and dates of operation shall be also
submitted

(B) The names of the princi-
pals and supervisors of the applicant’s orga-
nization shall be provided, together with
previous affiliatons with other organza-
tons engaged 1 solid waste activiues

(7)  Ewvidence of financial assur-
ance Lwvidence of financial assurance shall
be provided in accordance with §§330 9 and
330 280-330 280 of this Chapter, (ielating
to Fmanctal Assurance)

(])  Statement ol apphicant the
following document shall be signed, nota-
nved, and <ubimtted with the application

Aa)

_+ State that I have

knowledge of the facts set forth herein wnd

that these facts are true and corrvect

best of my knowledge and belief.

, to ‘rhe

furthey

state that, to my knowledge and beli:f, the

project for which applicaticn is vow being

made will not in any way violate any law,

rule, ordinance, or decree of the duly

authorized governmental entity having

jurisdiction.

I further state rhat I am the

applicant or am authorized to ~ct for the

city/county/applicant.

(Signature)

(Type Name and Title)

(Date)
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(B) Notary public’s certifi-
cate:

Notary public’s cerxtificate:

Subscribed and sworn to before me, by

the said '

this

day of

19 , to certify which

witness my hand and seal of office.

Notary Public in and for

County,

Texas.

My commission expires on

(C) The applicant shall pro-
vide documentation that the person signing
the ap.iication meets the requirements of
§305.44 of this title (relating to Signatories
to Applications).

(e) Design Criteria.

(1) Site access. The site access
road from a publicly owned roadway shall
be at least a two lane gravel or paved road,
designed for the expected traffic flow. Safe
on-site access for commercial collection ve-
hicles and for residents shall be provided.
The access road design shall include ade-
quate turning radii according to the vehicles
that will utilize the site and shall avoid
disruption of normal traffic patterns. A pos-
itive means to control dust and mud shall be
provided.

(2) Access control. Access to
the site shall be controlled by a perimeter
fence, four-foot barbed wire or six-foot
chain-link, with lockable gates. An atten-
dant shall be on-site during operating hours.
A sign shall be provided that gives the site
name, registrant name, registration number,
operating hours, and site rules.

(3)  Miscellaneous design de-
tails. The facility shall be designed in ac-
cordance with all local building code and
land development code requirements. Build-
ing setback lines shall be followed, if appli-
cable. Vehicle parking shall be provided for

equipment, employees, and visitors, Safety
bumpers at hoppers shall be provided for
vehicles. Necessary connections for facility
cleaning shall be provided. Provisions shall
be made to prevent the entry of precipita-
tion into vehicles. The operating area and
transport shall be enclosed by walls, chain-
link fencing, and/or gates

(4) Water pollution control. Pro-
visions for the treatment of wastewaters
from the facility shall be provided. A con-
nection into a public sewer system, a septic
System, or a small wastewater treatment
plant are acceptable. On-site wastewater
treatment systems shall comply with Chap-
ter 285 of this title (relating to On-site
Wastewater Treatment). The applicant shall
obtain any permit or other approval required
by state or local code for the system in-
stalled. The floor of the operating area shall
be concrete, and the walls of the operating
areas shall be smooth masonry, metal or
concrete. A sump drain shall be provided to
collect all wastewaters generated by the fa-
cility, and transport them to the treatment
facility.

(5) Air pollution and ventilation,
Ventilation of structures designed in accord-
ance with applicable codes shall be pro-
vided. The applicant shall consult with the
TNRCC for assistance and any permit re-
quirements.

(6) Storage requirements On-
site storage of source-separated recyclable
materials should be provided and this area

shall be separate from the transfer area.
Control of odors, vectors, and windblown
waste from the storage area shall be main-
tained.

(7) Fire protection. A fire pro-
tection plan shall be prepared. This fire
protection plan shall describe the source of
fire protection (a local fire department, fire
hydrants, fire extinguishers, water tanks,
water well, etc.), procedures for using the
fire protection source, and employee train-
ing and safety procedures. The fire protec-
tion plan shall comply with local fire codes.

(8) Notse pollution and screen-
ing. Screening or other measures to mini-
mize the noise pollution and adverse visyal
impacts shall be provided

(9) Site drainage. Drainage pro-
visions for controlling surface water on or
near the site shall be provided. The loca-
tions of any proposed dikes, berms. storm
sewers, levees, detention ponds, and the
outfall pomnt shall be identified. Drainage
calculations shall be in accordance with
§330.55 of this title (relating to Site Devel-
opment Plan).

(10) * Site facilities. The site shall
provide facilities for potable water, sanitary
purposes, office, maintenance, recyclable
materials collection, and solid waste trans-
fer. Concrete pads with raised curbs around
the perimeter or asphalt paved areas with
berms shall be utilized to control spills and
contaminated water,
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(11) Additional technical infor-
mation for composting facilities. For regis-
trotion of composting facilities, addit:onal
technical information related to the specifics
of composting shall be submitted by the
applicant in accordance with the criteria for
composting facilities provided by the com-
mission.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 20, 1994

TRD-9439526 Mary Ruth Holder
Director, Legal Services
Division
Texas Natural Resource
Conservation
Commussion

Effective date May 11, 1994
Proposal publication date: November 23,
1993

For further information, please cail. (512)
239-6087

] L 4 .
TITLE 31. NATURAL RE-
SOURCES AND CON-

SERVATION

Part II. Texas Parks and
Wildlife Department

Chapter 65. Wildlife

Subchapter V. Wildlife Man-
agement Association Area
Hunting Lease License

* 31 TAC §§65.801, 65.802,
65.804-65.807

The Texas Parks and Wildlife Department
adopts new §§65.801, 675.802, 65.804, and
65.807 concerning Wildlife Management As-
sociation Area Hunting Lease License. Sec-
tion 65804 is adopted with changes to
proposed text as published February 18,
1994, issue of the Texas Register (19
TexReg 1204). Sections 65.801, 65.802,
65806, and 65.807 were adopted without
changes and will not be republished. Pro-
posed §65.803 (concerning License Fees) is
withdrawn. The change to §65.804(3) (con-
cerning License Issuance) requires a Wiidlife
Management Association Area Plan as op-
posed to a Wildlife Habitat and Harvest An-
nual Recommendation, prior to issuance of a
Wildlife Management Association license

The new sections are necessary for the im-
plementation of a legislalive mandate, a re-
sult of legislation passed in the 73rd Texas
Legislature which provides for Hunting Lease
for landowners within Wildife Management
Associations in Parks and Wildlife Code,
Chapter 43, Subchapter D, §43 0432 and
§43.044, Hunting Lease Licenses; and Chap-
ter 81, Subchapter D, §§81 301, 81 302, and
81 303 Wildlife Management Association Ar-
eas.

The new rules provide the framawork for co-
operative efforts of landowners in manage-
ment and enhancement of wildife species
The rules set requirements for boundaries
and proximly of association lands,
recordkeeping and reporting, and wildife
management within Wildlife Management As-
sociation Areas

The agency received no public comments
regarding adoption of the rules

The new rules are proposed under the Texas
Paks and Widlile Code, Chapter 43,
Subchapter D, Hunting Lease Licenses, and
Chapter 81, Subchapter D, Wildlife Manage-
ment Association Area, which provides the
Parks and Wildife Commission with authority
to adopt rules necessary to implement this
subchapter

§65.804 License Issuance The depart-
ment may 1ssue a license to an applicant if

the folowing requirements have been satis-
fied'

(1) an application supplied by
the department for a license has been com-
pleted and filed with the department,

(2) the department finds the ob-
serving wildlife and collecting information
within the Wildhfe Management Associa-
tion Area will serve the purpose of wildiife
management in this state,

3) a department-approved
Wildlife Management Association Plan has
been completed and filed with the depart-
ment; and

(4) all application, license, and
review fees have been paid to the depart-
ment

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on April 21, 1994

TRD-9439550 Paul M Shinkawa
Director, Legal Services
Texas Parks and Wildlie
Department

Effective date May 12, 1994
Proposal publication date February 18, 1994

For turther information, please call 1 (800)
792-1112, Ext 4433 or (512) 389-4433

¢ ¢ *
Chapter 69. Resource
Protection

Wildlife Rehabilitation Permits
¢ 3i TAC §69.45

The Texas Parks and Wildife Commussion
adopts an amendment {o §69 45, relating to
Wildlife Rehabilitation  Permits, without
changes to the proposed text as published in
the February 18, 1994, issue of the Texas
Register (19 TexReg 1205)

The amendment was necessary to implement
a legistative mandate

The amendment sets requwements and
guidehnes for permst ssuance to those pet-
sons who wish to participate in wildhfe reha-
biltation efforts The rules are mtended to
clearly delineate the responsibilties of wildhte
rehabilfators and provide means to prevent
abuse and explotation of wikilfe

The agency recerved no comments regarding
adoption of the rule

This amendment is adopted under Parks and
Wildlife Code, Chapter 43, Subchapter C,
§43 027, which delegates authorty to the
Texas Parks and Wildife Commussion 1o
make regulations governing the taking and
possession of wildhfe indigenous to the state
for rehabiltation purposes

This agency hereby cerliies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen
cy's legal authority

Issued in Austin, Texas, on April 21, 1994

TRD-9439551 Paul M Shinkawa
Director, Legal Services
Texas Parks and Wildide
Department

Effective date May 12, 1994
Proposal publication date February 18, 1994

For further information, please call 1 (800)
792-1112, Ext 4433 or (512) 389-4700

¢ ¢ ¢

Part X. Texas Water
Development Board

Chapter 359. Water Banking
* 31 TAC §§359.1-359.14

The Texas Water Development Board (the
board) adopls new §§359 1-359 14, concern-
ing Water Banking Section 359 2 and §359 8
are adopted with changes to the proposed
text as pubhshed m the Maich 18, 1994,
issue of the Texas Register (19 TexRey
1892) Sechions 359 1, 359 3-359 7, and 359
9-359 14 aie adopted without changes and
will not be repubhished

Chapter 359 s cireated to establish and ad-
minister the Texas Water Bank in accordance
with the Texas Water Code, Chapter 15,
Subchapter K Chapter 359 will allow the
board to administer the water bank to facili-
tate the transfer of water from all sources as
necessary 1o provide adequate water sup
phes for use within the State of Texas

The following comments from mdwiduals
were recerved 1egarding adoption of the new
rule

One commenter was conceined that the
board had not detined the term "conserved
water” in the context of the new sections In
response, §359 2 was expanded to include a
definhion for conserved water Another
commenter expressed concern that the lan-
guage n §359 8(c) was unnecessarily restiic-
tve in the protecion of nghts from
cancellahon afler tiansfer from the bank In
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response, wording was changed to cover all
types of transfers. No other specific com-
ments requiring changes were made
Commenters unanimously supported the con-
cept of water banking. Neutral comments
were received from the Brazos River Author-
ity and the City of McAllen.

The chapler is adopted pursuant to Texas
Water Code, §6.101, which provides the
Texas Water Development Board with the
authority to adopt rules necessary to canmy out
the powers and duties in the Code and the
laws of the state, and Texas Water Code,
§15703(b), which authonzes the board to
adopt rules necessary for implementing the
water bank.

§359.2 Defwnitions  The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise

Administrator-The Executive Ad-
munistrator of the Texas Water Develop-
ment Board or designated representative(s)

Board-The Texas Water Develop-
ment Board

Bank-The Texas Water Bank, 1n-
cluding regional banks established pursuant
to this Subchapter.

Commission-The Texas Natural Re-
source Conservation Commission

Conserved water-That water which
has been made available for alternative or
future uses through practices, techmques,
and technologies that reduce the consump-
tion of water, reduce the loss or waste of
water, improve the efficiency in use of wa-
ter, or increase the avaiabuity of water
through recycling or reuse.

Department-The Texas Parks and
Wildlife Department.

Deposit-The authorized placement
of a water right or the right to use water in
the bank for transfer

Depositor-A person who deposits or
has on deposit a water right in the bank.

Lease-To convey by contract the
right to use water for a specified time
period in accordance with the authorized
right and other applicable law

Person-Includes, but is not limited
to, any individual, corporation, organiza-
tion, government, or governmental subdivi-
sion or agency, including the board,
business trust, estate, trust, partnership, as-
sociation, and any other legal entity.

Political subdivision-A state agency,
a county, city, or other body politic or
corporate of the state, including any district
or authority created under the Texas Consti-
tution, Article I, §52 or Article XVI, §59,
and including any interstate compact com-
mission to which the state is a party and any
nonprofit water supply corporation created
and operating under Acts of the 43rd Legis-
lature, Chapter 76, First Called Session,
1933 (Texas Civil Statutes, Article 1434a).

Transfer-The conveyance of a water
right or the right to use water under a water
right in any of the following manners:

(A) the conveyance of legal
title to a water right, or

(B) a contract or option con-
tract to allow use of a water right.
Water right-A right acquired or au-
thorized under the laws of this state to
impound, divert, or use state water, under-
ground water, or water from any source to
the extent authorized by law

§359 8. Deposits, Transfers, Cancellation
Protection, and Withdrawals.

(a) Up to 50% of a water right may
be deposited 1n the bank for an initial term
of up to 10 years, during which time the
portion of the water rnight deposited is ex-
empt from cancellation by the commission
under the terms of Texas Water Code,
Chapter 11, Subchapter E, as provided by
Texas Water Code, §15 704 That portion of
the water nght deposited 1s exempt from
cancellation under this subsection orly
once, even if it has been transferred or
redeposited. That portion of the water right
which 1s on deposit remains on deposit until
it 1s withdrawn

(b) The admunistrator may accept
deposits of water rights, including con-
served water, into the bank The administra-
tor, acting within the purposes of the Texas
Water Code, Chapter 15, Subchapter K,
may also take any appropriate action to
facilitate water transfers both within and
external to the operations of the water bank

(c) That portion of a water right
that has been transferred while on deposit 1n
the bank s exempt from cancellatton by the
commission under the terms of the Texas
Water Code, Chapter 11, Subchapter E, for
a period of 10 years following commission
approval of any necessary actions relating
to the transfer of that water right

(d) The depositor must notfy the
administrator withun 30 calendar days of the
date a contract to transfer a water right or
portion thereof 1s signed

(1) For transfers requiring regu-
latory approval, transfers are not complete
untu all necessary regulatory approvals are
obtained. The depositor must notify the ad-
mumstrator i writing within 30 calendar
days of the date of receipt of final regula-
tory approvals The date of final regulatory
approvals 15 the effective date of transfer.

(2) For transfers not requiring
regulatory approval, transfers are not com-
plete until the terms and conditions of the
contract have been fulfilled In these cases,
the depositor must notify the admunistrator
in writing within 30 calendar days of the
contract closure The date the contract is
closed 15 the effective date of transfer

(e) That portion of a water right
that has been deposited in the bank may be
withdrawn upon the depositor’s completion
of a withdrawal form and its submission to
the administrator A copy of this form must
be submutted by the withdrawing depositor
to the executive director of the commission
at the same time it is submitted to the
admmistrator The withdrawal is effective
upon the date of signature by the adminis-
trator on the withdrawal form or 30 days
after the submission of the withdrawal
form, whichever occurs earlier A water
right may be withdrawn by the administra-
tor under §3596 of thus title (relating to
Bank Review)

(f) A water right may be used as
authorized by law while on deposit in the
bank The depositor must notify the admin-
istrator of any actions or conditions that
would affect the transferability of the de-
posited right

(g) A water nght transferred while
on deposit in the bank may reman in the
bank

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authorty

Issued in Austin, Texas, on Apni 22, 1994.

TRD-9439639 Craig D Pedersen

Executive Administrator
Texas Water Development
Board

Effective date. May 13, 1994
Proposal publication date March 18, 1994

For further information, please call (512)
463-7981

L4 ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-

TANCE

Part 1. Texas Department
of Human Services

Chapter 79. Legal Services

* 40 TAC §79.403, §79.404

The Texas Depariment of Human Services
(DHS) adopts amendments to §79 403 and
§79 404, without changes to the proposed
text as published n the March 18, 1994,
issue of the Texas Register (19 TexReg
1943)

The justification for the amendments 1s to
establish the Advisory Committee on Fire
Safety Standards, add one member to the
Aged and Disabled Services Advisory Com-
mittee, and change the abolishment date for
the Advisory Committee on Mental Retarda-
tion Facilities and the Advisory Committee on
Nursing Faciity Affars. After those commit-
tees are abolished, ther functions will be per-
formed by the Aged and Disabled Services
Advisory Commitiee
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The amendments will function by providing an
improved structwre to address conflicts in
building codes and regulations related to ren-
ovation and remodeling of structures 10 be
used as heath care facilities; and consotidat-
ing the review commitiees involved in the
aged and disabled programs.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the Hu-
man Resowces Code, Title 2, Chapler 22,
which provides the department with the au-
thority to adminisler public assistance pro-
grams.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found lo be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 21, 1994.

TRD-9439553 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Effective date: May 15, 1994
Proposal publication date: March 18, 1994

For further information, please call: (512)
450-3765

¢ L4 ¢

Chapter 90. Nursing Facilities
and Related Institutions

The Texas Department of Human Services
(DHS) adopts amendments to §§90. 15,
90.16, and 90.235, concerning renewal pro-
cedures and gualifications, change of owner-
ship, and administrative penalties, in its
Nursing Facilities and Related Institutions rule
chapter. The amendments are@ adopted with
changes to the proposed text as published in
the March 15, 1994, issue of the Texas Reg-
ister (19 TexReg 1789).

The justification for the amendments to
§90.15 and §90.16 is to add definitions for
"timely and sufficient application” in relation to
applications for licensure or relicensure of a
nursing facility or a facility serving persons
with mental retardation and/or a related con-
dition In addition, §90.15(a) is amended to
refiect an amendment to the Heaith and
Safely Code, §242.033, which changed the
duration of a license from one year to two
years.

The justificalion lor the amendment to
§90 235(i) Schedule A(R) and Schedule B(H)
is to add the amounts of the administrative
penatties for failure to submit required renew-
als or changes of ownership established in
§90 15 and §90.16

The justification for the amendment to
§90 235(i)) Schedule A(S) and Schedule B(l)
is to enforce compliance with the Health and
Safety Code, §242. 134, which requres nurs-
ing facilities to report deaths of reskients to
DHS The amendmemt specifies penalties
and amounts that DHS may assess against
facilties that fail 1o meet this requirement.

The amendments will function by clanfying
the application process and ensuring better
enforcement of DHS's policy on reporting
deaths in facilities licensed under Chapter
242 of the Health and Safety Code.

No comments were received regarding adop-
tion of the proposal; however, DHS is adopt-
ing the amendments with a number of edito-
rial clarifications as follows: In §90.15(a),
DHS is deleting the word “annually” to clarity
that licenses are renewed every two years,
and, for consistency, in subsection (b), to
substitute “license holder” for “facility.” Sec-
tion 90.15(b)(3) is adopted with deletion of an
extraneous "and" following the first comma. In
§90.16, DHS is deleting "and” following the
first comma in paragrapn (3). DHS is adopt-
ing §90.235(i), Schedule B(H), to read "Fail-
we to submit a renewal or change..”

Subchapter B. Application Pro-
cedures
e 40 TAC §90.15, §90.16

The amendmenis are adopted under the
Health and Safety Code, Chapter 242, which
provides the department with the authority to
license long-term care nursing facilities and
under Texas Civil Statutes, Article 4413(502),
which transferred all functions, programs, and
activities related 1o long-term care licensing,
centification, and surveys from the Texas De-
partment of Health to the Texas Department
of Human Services.

§90.15. Renewal Procedures and Qualifica-
tions.

(8) Each license issued under this
chapter must be renewed every two years.
Each license expires two years from the
date 1ssued. A license issued under this
chapter is not automatically renewed.

(b) Each license holder must, at
least 45 days prior to the expiration of the
current license, file an application for re-
newal with the Texas Department of Human
Services (DHS). DHS considers that an in-
dividual has made timely and sufficient ap-
plication for the renewal of a license if the
license holder:

(1) submits a complete applica-
tion to DHS, and DHS receives the com-
plete application at least 45 days before the
current license expires;

(2) submits an incomplete appli-
cation to DHS with a letter explaining the
circumstances which prevented the inclu-
sion of the missing information, and DHS
receives the incomplete application and let-
ter at least 45 days before the current li-
cense expires; or

(3) submits an application to
DHS, DHS receives the application during
the 45-day period ending on the date the
current license expires, and the individual
pays a fine under the administrative penal-
ties described in Schedules A(R) and B(H)
of §90 235 of this title (relating to Adminis-
trative Penalties)

(¢) The application for renewal
must contain the same information required
for an original application as well as pay-
ment of the annual licensing fees.

(d) The renewal of a license may be
denied for the same reasons an original
application for a license may be denied. See
§90.17 of this title (relating to Criteria for
Denying a License or Renewal of a Li-
cense).

§90.16. Change of Ownership

(a) During the license term, a li-
cense holder may not transfer the license as
a part of the sale of the facility Prior to the
sale of the facility, the license holder must
notify the Texas Department of Human Ser-
vices (DHS) that a change of ownership 1s
about to take place.

(b) To avoid a gap in the license
because of a change in ownership of the
facility, the prospective purchaser must sub-
mit to DHS a complete application for a
license under §90.11 of this title (relating to
Criteria for Licensing) at least 30 days be-
fore the anticipated date of sale. The appli-
cant must meet all requirements for a
license. If the applicant has made timely
and sufficient application for a license and
otherwise meets all requirements for a l-
cense, DHS will issue the applicant a h-
cense effective on the date of transfer of
ownership. DHS considers an individual has
made timely and sufficient application for a
license if the individual

(1) submits a complete applica-
tion to DHS, and DHS receives the com-
plete application at least 30 days before the
anticipated date of sale;

(2) submits an mncomplete appli-
cation to DHS with a letter explaning the
circumstances which prevented the inclu-
sion of the missing information, and DHS
receives the incomplete application and let-
ter at least 30 days before the anticipated
date of sale;

(3) submuts an application to
DHS, DHS receives the application during
the 30-day period ending on the anticipated
date of sale, and the individual pays a fine
under the admunistrative penalties described
in Schedules A(R) and B(H) of §90.235 of
this title (relating to Admunistrative Penal-
ties), or

(4) submits an applicaton to
DHS, DHS receives the application by the
date of sale, and the individual proves to
DHS’s satisfaction that the health and safety
of the facility residents required an emer-
gency change of ownership

(c) Pending the review of the pro-
spective purchaser's application, the license
holder shall continue to meet all require-
ments for operation of the faciity.
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 22, 1994.

TRD-9439624 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Effective date: July 1, 1994
Proposal publication date: March 15, 1994

For further information, please call (512)
450-3765

* L4 L
e 40 TAC §90.17

The Texas Depariment of Human Services
(DHS) adopts an amendment to §90. 17, con-
cerning criteria for denying a license or re-
newal of a license, in its Nursing Facilties
and Related Institutions rule chapter The
amendment is adopted with changes to the
proposed text as published in the March 18,
1994, issue of the Texas Register (19
TexReg 1943)

The justification for the amendment is to
specify what constitutes "substantial failure to
comply with the nursing facilty requirements *
As stated n the rule prior to this amendment,
a hcense could be denied when a facility
substantially fails to comply with the nursing
facility requirements.

The amendment will function by providing for
denial of icensure to nursing facilities whose
noncomphance poses a serious threat to
health and safety or that fail to maintain com-
pliance with nursing facilty requrements on a
continuing basis.

No comments were received regarding adop-
tion of the amendment; however, DHS is
adopting §90.17(a) with an editonal clarifica-
tion.

The amendment 1s adopted under the Health
and Safety Code, Chapter 242 which pro-
vides the department with the authorty to
license long-term care nursing facilities and
under Texas Cvil Statutes, Arlicle 4413(502),
historical note (Vernon Supplement 1993),
72nd Legislature, which transferred all func-

tions, programs, and activities related to long-
term care licensing, cerification, and surveys
from the Texas Depariment of Health to the
Texas Department of Human Services.

The amendment implements the Health and
Safely Code, §§242.001-242.186.

§90.17 Criteriu for Denving a License or
Renewal of a License

(a) The Texas Department of Hu-
man Services (DHS) may deny a license or
a renewal of a license if an applicant, man-
ager, or affiliate:

(1) substanually fails to comply
with the requirements described 1n §90.41
of this title (relaing to Standards for Nurs-
ing Facilities), including, but not limited to’

(A) noncompliance that
poses a serious threat to health and safety,
or

(B) a falure to mantain
compliance on a continuous basts,

(2)-(5) (No change.)

(b)-(e) (No change)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on Apnl 25, 1994

TRD-9439714 Nancy Murphy

Saction Manager, Policy
and Document Support

Texas Department of
Human Services

Effective date June 1, 1994

Proposal publicatton date March 18, 1994
For fturther nformation, please call (512}
450-3765

¢ ¢ ¢

Subchapter H. Enforcement
* 40 TAC §90.235

The amendment i1s adopted under the Health
and Safety Code, Chapter 242 which pro-
vides the department with the authorty to
license long-term care nursing facilties and
under Texas Cwil Statutes, Aricle 4413

(502), which transferred all functions, pro-
grams, and activities related to long-term care
licensing, certification, and surveys from the
Texas Department of Health to the Texas
Department of Human Services.

§90 235. Administrative Penalties.

(a) (No change.)

(b) When a violation cited by the
department is determined to be within the
scope and description of the penalty sched-
ules as stated in subsection (i) of this sec-
tion, known as Schedule A and Schedule B,
the violation is cause for assessment of a
penalty as described in this section and as
listed in the schedules In determining
whether a violation limits the facility’s abil-
ity to comply with the law, a violation must
be

(1) -(3) (No change.)

(4) of a magnitude or nature that
constitutes a health and safety hazard hav-
ing a dwect or imminent adverse effect on
resident health, safety, or security, or which
presents even more serious danger or harm;
or

(5) of a type established else-
where 1n DHS’s rules concerning licensing
standards for long term care facilities.

(c) -(d) (No change.)

(e) An offense is defined as all de-
ficiencies cited during a particular survey.
The furst offense carries the penalty shown
in the "first offense” column on the sched-
ule The second offense carries the penalty
shown in the "second offense” column on
the schedule The third offense carries the
penalty shown in the “third offense” column
of the schedule For purposes of determin-
ing a "first offense,” this provision does not
apply to Schedule A(S) or Schedule B(I).

(f)-(h) (No change )

(1) Conditions and assessments for
violations warranting administrative penal-
ties for licensed facilities are described in
Schedule A and Schedule B which are as
follows
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SCHEDULE A: PENMALTIES FOR NURSING FACILITIES

DESCRIPTION OF CONDITIONS THIRD OR
AND ELEMENTS OF CONDITIONS FIRST SECOND SUBSEQUENT
OFFENSE OFFENSE OF FENSE
QD) €] (3)

A. - Q. (No change.)

R. Failure to submit a renewal or change
of ownership license application as
required in accordance with §§90.15
or 90.16 of this title (relating to
Renewal Procedures and Qualifications
and Change of Ownership).

1. The facility does not submit a
license renewal application at
least 45 days before the current
license expiration date. 500 1,000 1,500

2. During a change of ownership
process, the prospective
purchaser does not submit a
license application to the
licensing program at least 30
days before the anticipated sale
date. 500 1,000 1,500

2
.

Failure to submit a report of a

resident death in accordance with the

requirements of the tealth and Safety

Code, §2642.134. Facilities failing to

submit a resident death report more

than once during a 12-month period

are subject to an administrative

penalty based on the number of

previous offenses. 500 1,000 1,500
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SCHEDULE B: PENALTIES FOR FACILITIES SERVING PERSONS WITH
MENTAL RETARDATION AND/OR RELATED CONDITIONS

DESCRIPTION OF CONDITIONS THIRD OR
AND ELEMENTS OF CONDITIONS FIRST SECOND SUBSEQUENT
OFFENSE OFFENSE OFFENSE
(4} (2) (3

A. - G. (No change.)

H. Failure to submit a renewal or
change of ownership license
application as required in
accordance with §§90.15 or 90.16
of this title (relating to Renewal
Procedures and Qualifications and
Change of Ownership).

1. The facility does not submit a
license renewal application at
least 45 days before the
current license expiration
date. 500 1,000 1,500

2. During a change of ownership
process, the prospective
purchaser does not submit a
license application to the
licensing program at least 30
days before the anticipated
sale date. 500 1,000 1,500

I. Failure to submit a report of a
resident death in accordance with
the requirements of the Health and
Safety Code, §242.134. Facilities
failing to submit a resident death
report more than once during a 12-
month period are subject to an
administrative penalty based on
the number of previous offenses. 500 1,000 1,500
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas on Apnil 22, 1994.

TRD-9439625 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Department of
Human Services

Effective date: July 1, 1994
Proposal publication date: March 15, 1994

For further information, please call: (512)
450-3765

¢ ¢ ¢

Part IV. Texas
Commission for the
Blind

Chapter 172. Consumer
Advisory Committee

* 40 TAC §§172.1-172.7

The Texas Commission tfor the Blind adopts
the repeal of §§172.1-172.7, without changes
to the proposed text as published in the
March 18, 1994, issue of the Texas Register
(19 TexReg 1980)

The repeals are necessary to comply with the
provisions of Senate Bill 383 (73rd Legisla-
ture) which requires an agency advised by
advisory committees to describe in a rule the
committees purpose, tasks, reporting require-
ments, and duration New sections are being
adopted simultaneously which contain all of
the required information

No comments were received regarding adop-
tion of the repeals

The repeals are adopted under the Human
Resources Code, Title 5, and the Rehabilita-
tion Act of 1973, as amended, which provide
the Texas Commussion for the Biind with the
authority to adopt rules and to take actions
that are necessary or appropriate to carry out
COMMISSION PUrPOSes

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on Apnl 19, 1994

TRD-9439557 Pat D Wastbrook
Executive Director
Texas Commission for the
Blind

Effective date May 12, 1994
Proposal publication date: March 18, 1994

For further information, please call: (512)
459-2611

¢ ¢ ¢

Chapter 172. Advisory
Committees and Councils

* 40 TAC §§172.1-172.3

The Texas Commission for the Blind adopts
new §§172.1-172.3. Section 172.1 is adopted
with changes 10 the proposed text as pub-
lished in the March 18, 1994, issue of the
Texas Register (19 TexReg 1980). Section
1722 and §172.3 are adopled without
changes and will not be republished. The only
changes to §172.1 are to the chapter title and
the section title. Chapter 172 has been
changed to Advisory Committees and Coun-
cils to reflect the broader content of the chap-
ter, the title of §172 1 has been changed to
Establishment of Advisory Committees and
Councils; and the word "section” has been
changed to "chapter” in §172.1(a).

The rules are necessary to comply with the
provisions of Senate Bill 383 (73rd Legisla-
ture) which requires an agency advised by
advisory committees to describe in a rule the
commiitees’ purpose, tasks, reporting re-
qurements, and duration.

The rule will function as a resource to the
public on the commitees that advise the
agency, which will maintain the public’s ability
to participate in the comnussion’s rulemaking
process In an advisory capacity

No comments were received regarding adop-
tion of the rules

The new sections are adopted under the Hu-
man Resources Code, Title 5, and the Reha-
biltation Act of 1973, as amended, which
provide the Texas Commission for the Blind
with the authority to adopt rules and to take
actions that are necessary or appropriate to
carry out commission purposes.

§172.1. Establishment of Advisory Commit-
tees and Councils.

(a) The Texas Commission for the
Blind is advised by advisory committees
and councils established under its enabling
legislation and by other state and federal
laws, and by committees and councils cre-
ated by the Board in order to effectively
administer the agency's programs. The pur-
pose of this chapter is to identify these
advisory bodies, their purpose, tasks, report-
ing requirements, general membership, and
duration.

(b) The size of advisory committees
and councils varies according to statute or
need. When the size of a committee or
council is not specified in statute the execu-
tive director has the authority to review
representation and increase or decrease the
size as necessary to assure proper represen-
tation and/or to operate within economic
constraints. At no time shall any committee
exceed 24 members.

This agency hereby centifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued n Austin, Texas, on April 19, 1994

TRD-9439558 Pat D Westbrook
Executive Director
Texas Commission for the
Blind

Effective date. May 12, 1994
Proposal publication date: March 18, 1994

For further nformation, please call. (512)
459-2611

¢ ¢ ¢
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PEN
EETINGS

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be received too late to be published before the meeting is held, but all notices are published in the Texas

Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental

agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or

RELAY Texas (1-800-735-2989).

Texas Department of Agri-
culture

Tuesday-Wednesday, May 3-4, 1994, 1:00
p.m. and 8:00 a.m., respectively.

Harvey Hotel, 3100 140
Amarillo

According to the agenda summary, the
Texas Wheat Producers Board will consider
action. call to order and opening remarks,
munutes of February meeting, reports. crop
reports, Women's Leadership Program,
TALL I, Foreign AG study trip, reports
from other board members; discussion and
action: report from TDA representative, fi-
nancial report, year end collections, updates
from other board members; reports and ac-
tion: meetings and trade show exhibuts, past
quarter and future activities, new business.
Summer Leadership Conference, Summer
Board of Directors meeting, Wheat Produc-
ers Association Executive Committee meet-
ing, A&M muni-summits, Agriculture 20/20
meetings; and adjourn

Contact: Bill Nelson, 2201 Civic Circle,
Amarillo, Texas 79109-1853, (806)
352-2191

Filed: April 25, 1994, 4.04 pm
TRD-9439759
Tuesday, May 3, 1994, 1:30 p.m.

Texas Agricultural Research and Extension
Center

Vernon

According to the agenda summary, the State
Seed and Plant Board will meet for discus-
sion and action on. minutes of last meeting;
use of Variety Review Board decision to
determine certification eligibility under
Texas Certification Program; request from
Harvest Master Seed Company on appeal of
rejection of seed source; applications for
certification eligibility under Texas Certifi-
cation Program; request for recertification
of varieties of peanuts, wheat, and sorghum;
applications for license as Certified Seed
Growers; and discussion of other business.

Contact: Charles Lemmons, P.O Box 629,
Guddings, Texas 78942, (409) 542-3691.

Filed: April 25, 1994, 10:33 am.
TRD-9439721
Thursday, May 5§, 1994, 1:00 p.m.

Red Lion Hotel, North I-35 and Highway
290

Austin

According to the agenda summary, the
Texas Boll Weevil Eradication Foundation,
Inc will call to order; opening remarks and
introductions, discussion and action. ap-
proval of minutes, financial report, chair-
man’s report, program director’s report,
TDA report, foundation by-law change,
funding sources, referendums, next meeting
date and place, other business, and adjourn.

Contact: Woody Anderson, Route 3, Box
393, Colorado City, Texas 79512, (915)
728-3485.

Filed: April 26, 1994, 909 am.

TRD-9439787

¢ ¢ *

Texas Commission on Alco-
hol and Drug Abuse

Wednesday, April 27, 1994, 10:00 a.m.

TCADA, 710 Brazos, Suite 609

Austin

Emergency Meeting

According to the complete agenda, the
Criminal Justice Issues Committee called to
order; approved request for proposal pro-
cess; funding three substance abuse felony
punishment facilities programs and one in-
prison therapeutic community program; new
business; and adjourned.

Reason for emergency: Due to the acceler-
ated construction schedule and subsequent
completion of the Texas Department of
Criminal Justice's units these programs had
to begin implementation These processes
had to be approved as soon as possible in
order to begin treatment in these units on
schedule.

Contact: Ted Sellers, 710 Brazos, Austin,
Texas 78701, (512) 867-8132.

Filed: April 25, 1994, 3:21 p.m.
TRD-9439737

Tuesday, May 17, 1994, 9:00 a.m.

710 Brazos

Austin

According to the complete agenda, the Of-
fender Credentialing Committee will call to
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oider, 1eview applications for the Ticensed
Chemuweal Dependency Counselor, and ad-
Journ

Contact: Mike Ferezell, 710 Biazos, Ausun,
Teaas 78701-2576, (512) 867-8257

Faled: April 26, 1994, 920 am
TRD-9439701

¢ ¢ L 4
The State Bar of Texas
Wednesday, Aprit 27, 1994, 9:30 a.m.
The Austin Club, 110 East Ninth Street
Austin
Fmergency Revised Agenda

According to the agenda summary, the
Commussion for Lawyer Discipline added to
the agenda discuss and take appropriate
action, if any, with espect to ilem number
15 m closed executive sesswon (personnel
malters)

Reason tor emergency  This tem required
action prior 1o the neat meeung of the Com-
mission

Contact: Anne McKenna, PO Box 12487,
Austin, ‘lexas 78711, (800) 204-2222

Filed: Apnl 25, 1994, 423 pm
IRD-94307

¢ ¢ ¢
State Board of Barber Ex-
ammers
Tuesday, May 3, 1994, 8:30 am.
Q161 Bumet Road, Suine 103
Austin

Acvording to the agenda summary, the
Boad will open the meeting wath roll call,
read and possibly approve minutes from
Novunher 2, 1993, Iebruary 8. 1994, Feb-
ruary 21, 1994, and Annil 12, 1994 meelt-
mes, <ien letters, appearance of Inspector
Allen Taylor. and lecal counsel before the
board, then the board will go 1nto exceutive
session to meet with assistant attorney gen-
crals to seck legal advice regarding the ap-
pomntment, cmployment, evaluation, reas-
stenment, duties, discipline, or dismissal of
the executive director, Mihe Rice, and -
spector. Bettie Sam, andfor to hear com-
plamnts or charges against the esecuttve di-
rector, Mike Rice. and/or Bete  Sam,
and/or to discuss contemplated hugation,
pursuant  to Texas  Government  Code,
§551 071, return to open sesston for further
discusston and possibly act on items in
prececding executive session as required,
retuin to execuive session to consider the
appointment, employment, cvaluation, reas-
stenment duties, discapline, o dismissal or
the exerutinve director, Mike Rice, andfor
Bettie Sam, pursuant to Texas Government
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Code, §551 074, return to open session to
possibly act on items 1n preceeding execu-
tive session as required, return to executive
sesston to consider the appomtment, em-
ployment, and duties of an acting executive
director, pursuant to Texas Government
Code. §551 074, return to open session to
possibly act on items 1n proceeding execu-
tve sesston as required, hear discussion and
possible action on reports to the board by
the execuuve director, read, discuss, and
possibly act on letters to the board, old
business, new business; and adjourn

Contact: B Michael Rice, 9101 Burnet
Road. Suite 103, Austin, Texas 78758,
(512) 835-2040

Filed: April 25, 1994, 246 pm
TRD-9439733

¢ L 4 L J
Texas Commission for the
Blind
Friday, May 6, 1994, 9:00 a.m.

Crss Cole  Rehahilitation  Center, 4800
North Lamar Boulevard

Austin

According to the complete agenda, the
Board will discuss approval. minutes from
February 18, 1994, discussion and approval
executive director’s report on agency activi-
ues, approval caputal ontlay, discussion and
approval repeal of and proposed new rules
of §163 30, Order of Selection, discussion
resolution passed by the Business Enter-
prises Program Llected Committee of Man-
agers, discussion and approval strategic
plan, discussion and board direction legis-
lative appropriations request, and drscussion
and decision date and location for next
regular meeting

Contact: Diane Vivian, 4800 North Lamar
Boulevard, Austin, ‘Texas 78758, (512)
4392601

Filed: Apnd 25, 1994, 900 am
TRD-9439705

4 ¢
Texas Commission on Chil-
dren and Youth
Friday, May 6, 1994, 9:00 a.m.

300 Durango Street, City Councid Cham-
bers, Cuy Hall, Second I‘loor

Ll Paso

According to the agenda summary, the
Texas Commussion on Children and Youth
will discuss organizational matters, guest
speakers, public testmony, lunch, and pub-
lic tesimony contnues.

Contact: Ginny McKay, PO Box 13106,
Austin, Texas 78711, (512) 305-9056

Filed: Aprid 25, 1994, 4:27 pm.
TRD-9439771

¢ ¢ L4
Credit Union Department
Friday, April 29, 1994, 10:00 a.m.

Credit Unton Department Building, 914
East Anderson Lane

Austin

According to the complete agenda, the
Credit Union Commussion, Commissioner
Evaluation Committee will conduct an ex-
ecutive session to discuss the commission-
er's performance, and consider action to be
taken on commissioner's evaluation and the
need and date of next committee meeting, if
any

Contact: Penny A Black, 914 East Ander-
son Lane, Austin, Texas 78752-1699, (512)
837-9236

Filed: Aprd 21, 1994, 3.14 pm
TRD-9439585

¢ ¢ ¢
Texas Education Agency
Monday, May 2, 1994, 1:00 p.m.

Region XX FEducation Service Center,
Room D, 1314 Hines Avenue

San Antonio

According to the complete agenda, the In-
vestment Advisory Commuttee on the Per-
manent School Fund will meet to review the
proposed Long Term Strategic Asset Allo-
cation Plan, and other ancillary recommen-
dations for the operation of the Permanent
School Fund The strategic plan focuses on
an analysis of the current wnvestment status,
and incorporates necessary reallocation of
assets to optimize the investment portfolio

Contact: Carlos Resendez, 1701 North
Congress Avenue, Austin, Texas 78701,
(512) 463-9169

Filed: Aprd 22, 1994, 322 pm
TRD-9439659
Tuesday, May 3, 1994, 9:00 a.m.

William B. Travis Building, Room 1-104,
1701 North Congress Avenue

Austin

According to the complete agenda, the State
Board of Education (SBOE) Committee on
Long-Range Planning will hold a work ses-
sion to discuss. American 2000-The Na-
tional Goals for Education, evaluation of
State Board of acuons to achieve the goals
and objectives of Quality, Equity, Account-
ability The Long-Range Plan for Public
Education, 1991-1995, developreent of the
State Board of Education Long-Range Plan

———




for Public Education, 1995-1999; proposed
sites and dates for public hearings on the
Long-Range Plan for Public Education,
1995-1999; status of the Texas Education
Agency strategic plan; and update on revi-
sions to the Texas Education Code.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701-1494,
(512) 463-9701.

Filed: April 25, 1994, 10:33 a.m.
TRD-9439722

Friday, May 6, 1994, 10:00 a.m.

1701 North Congress Avenue, Room 8-101

Austin

According to the complete agenda, the
Committee on Student Learming will wel-
come; discuss the report of the State Panel
on Student Skills and Knowledge-Lionel
Meno and Cynthia Levinson will present
the draft report on the State Panel on Stu-
dent Skills and Knowledge and will provide
the committee the opportunity to review this
report, proposed plan for curriculum revi-
sion-Ann Smisko will present how the re-
port of the State Panel will be used in the
revision of the public school curriculum;
review of the committee and its actions,
1992-1994-Janice Boyd will provide a his-
torical perspective of the committee's activ-
ities, and open discussion with the commis-
sioner-Lionel Meno will provide an
opportunuty for the committee to raise any
additional questions or suggestions and for
the commissioner to thank the committee
for its work

Contact: Marvin Veselka, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9533

Filed: Aprd 22, 1994, 11:01 am,
TRD-9439622
Tuesday, May 17, 1994, 1:00 p.m.

Region XX Education Service Center,
Room E, 1314 Hines Avenue

San Antonio

According to the complete agenda, the In-
vestment Advisory Committee on the Per-
manent School Fund will meet to review the
proposed Long Term Strategic Asset Allo-
cation Plan, and other ancillary recommen-
dations for the operation of the Permanent
School Fund. The strategic plan focuses on
an analysis of the current investment status,
and incorporates necessary reallocation of
assets to optinuze the investment portfolio.

Contact: Carlos Resendez, 1701 North
Congress Avenue, Austin, Texas 78701,
(512) 463-9169.

Filed: Aprd 22, 1994, 3:23 pm.
TRD-9439660

¢ ¢ ¢

Advisory Commission on
State Emergency Commu-
nications

Tuesday, May 3, 1994, 9:00 a.m.

15th Street and North Congress Avenue,
John H. Reagan Building, Room 106

Austin

According to the complete agenda, the Ad-
ministration Committee will call the meet-
ing to order and recognize-guests, hear pub-
lic comment; staff reports' audit of ACSEC
operations, COG and ACSEC annual 9-1-1
administration budget process, list of poten-
tial legislative issues, and ACSEC financial
report; discussion and commission action on
transfer of poison surcharge funds to the
9-1-1 fund account for reimbursement of
9-1-1 Funded Poison Control Program ex-
penses; discussion and commission action
on ACSEC office space lease options, dis-
cussion of COG fringe benefits and indurect
costs; discussion and commission action on
proposed audit costs associated with Coastal
Bend Council of Governments’ 9-1-1 re-
lated activities, discussion and commission
action on proposed format for documenting
and reporting ACSEC committee meetings
proceedings; discussion and commuission ac-
tion on proposed agency public education
activities, and adjourn

Persons requesting interpreter services for
the hearing-and speech-impawred should
contact Velia Williams at (512) 327-1911 at
least two working days prior to the meeting.

Contact: Jim Goerke, 110l Capital of
Texas Highway South, B-100, Austin,
Texas 78746, (512) 327-1911

Filed: Apnl 25, 1994, 428 pm
TRD-9439772
Tuesday, May 3, 1994, 10:30 a.m.

15th Street and North Congress Avenue,
John H. Reagan Building, Room 10!

Austin

According to the complete agenda, the Poi-
son Control Implementation Commuttee will
call the meeting to order and recognize
guests; hear public comment, staff reports,
current status of Poison Control Program
and Poison Control Program financial re-
port; report on and commission action to
endorse federal funding share through tele-
communications grant application, discus-
sion and commission action, if necessary,
on adoption of proposed Poison Control
Program grant rule; report on results of the
Poison Control strategic planning session,
and adjourn

Persons requesting interpreter services for
the heaning-and speech-impawred should
contact Velia Williams at (512) 327-1911 at
least two working days prior to the meeting

Contact: Jim Goerke 1101 Capual of
Texas Highway South, B 100. Austn,
Texas 78746, (512) 327-1911

Filed: Apnl 25, 1994, 426 pm
TRD-9439766
Tuesday, May 3, 1994, 1:00 p.m.

John H Reagan Building. Room 106, [5th
Street and North Congress Avenue

Austin

According to the complete agenda, the Ad
dressing Commuttee will call the meeting to
order and recognize guests, hear public
comment, staff repoit Attorney Cieneral
Opmion on appraisal districts participation
in addressing, discussion of distriibution of
addressing pool funds, review of and com-
mission action on proposed addressing plan
amendment for Alamo Area Council of
Governments (Atascosa County), and ad-
journ.

Persons requesting interpreter services for
the hearing-and speech-impaired  should
contact Velia Wilhams at (512) 327-1911 at
least two working days piior to the meeting

Contact: Jim Goerke, 110l Caprtal of
Texas Highway South. B-100, Austin,
Texas 78746, (512) 327 1911

Filed: Apnl 25, 1994, 443 pm
TRD-9439773

Tuesday, May 3. 1994, 2:00 p.m.

15th Street and North Congress Avenue,
John H Reagan Building. Room 109

Austin

According to the complete agenda, the Call
Box Task Force will call to order and rec-
ogrize guests, hear public comment, staff
repoit update on call box test sutes, discus-
sion and commission action on recurring
costs for current test wtes after July 1994,
review and discuss cost components for call
box model cellular vs wuieline. discussion
and commission action on possible funding
options for statewide call box program, dis-
cusston and commussion action on future
action on call box activities, and adjourn

Persons requesting 1interpreter services for
the hearing-and speech-impatred  should
contact Velta Williams at (512) 327-1911 at
least two working days piiot to the meeting

Contact: hin Goerke, 1101 Capital of
Texas Highway South B-100, Austn,
Texas 78746, (512) 327-1911

Filed: Aprd 25, 1994, 443 pm
TRD-%439774
Tuesday, May 3, 1994, 3:00 p.m.

John H Reagan Building., Room 104, 15th
Street and North Congress Avenue

Austin
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According to the complete agenda, the
Planning and Implementation Committee
will call to order and recognize guests; hear
public comment, presentation and recom-
mendations by the Warner Group on the
Denco Consolidation Study; staff report
(update on PCS wireless communications
and related topics; update on Telepak equip-
ment upgrade); discussion and commission
action (surcharge assessment from private
switch providers; surcharge assessment on
extended area services (EAS) and cellular
services; university private switch 9-1-1 ex-
emption process, policy, guidelines. and
costs for paging equipment), commission
authorization to Border to Border Tele-
phone Company to begin billing fees n
Zapata County; discusston and commuission
action on strategic plan process; review of
and commission action on proposed 9-1-1
plan amendments (Coastal Bend Council of
Governments, Lower Rio Grande Valley
Development Council, Concho Valley
Council of Governments, West Central
Texas Council of Governments, Ark-Tex
Council of Governments, Alamo Area
Council of Governments; Central Texas
Council of Governments, East Texas Coun-
cil of Governments, Heart of Texas Council
of Governments, Brazos Valley Develop-
ment Council); and adjourn

Persons requesting interpreter services for
the hearing-and speech-impaired should
contact Velia Wilbams at (512) 327-1911 at
least two working days prior to the meeting

Contact: Jim Goerke, 110! Caputal of
Texas Highway South, B-100, Austn,
Texas 78746, (512) 327-1911

Filed: Aprd 25, 1994, 443 pm
TRD-9439775
Wednesday, May 4, 1994, 9:00 a.m.

John H. Reagan Building, Room 106,
15th Street and North Congress Avenue

Austin

According to the agenda summary, the Ad-
visory Commission on State Emergency
Communications will call the meeting to
order; discuss and act on strategic plan im-
plementation issues, ACSEC staff reports
on audit operations, annual 9-1-1 adminis-
trative budget process, legislative issues,
ACSEC financial report, discuss and act on
transfer of poison surcharge funds, office
space lease options, COG fringe benefits
and indirect costs and other related activi-
ties, documenting and report ACSEC com-
mittee meeting proceedings, Public Educa-
tion Program; discuss and act on commuttee
reports; approve minutes of April meeting
and adjourn

Persons requesting tnterpreter services for
the hearing-and speech-impaired should
contact Velia Williams at (512) 327-1911 at
least two working days prior to the meeting

Contact: Jim Goerke, 1101 Capital of

Texas Highway South, B-100 Austin,

Texas 78746, (512) 327-1911.

Filed: April 25, 1994, 4:27 pm,
TRD-9439767

Friday, May 6, 1994, 9:00 a.m.

ACSEC Offices, Suite B-100, 1101 Capital

of Texas Highway South

Austin

According to the complete agenda, the One-
Call Legislation Discussion Committee will
call the meeting to order and recognize
guests, hear public comment; introductions
and summary of October meeting; review of
goals and objectives, review of existing
one-call systems, identify problems and so-
lutions; and adjourn

Persons requesting interpreter services for
the hearing- and speech-impaired should
contact Velia Williams at (512) 327-1911 at
least two working days prior to the meeting

Contact: Jim Goerke, 1101 Capital of
Texas Highway South, B-100, Austin,
Texas 78746, (512) 327-1911.

Filed: Aprd 22, 1994, 1'30 pm
TRD-9439648

¢ ¢ ¢
State Employee Charitable
Campaign
Thursday, April 28, 1994, Noon
2902 Leopard
Corpus Christa

According to the complete agenda, the Lo-
cal Employee Committee, Corpus Christi
held an organization meeting to provide
overview of state employee charitable cam-
paign and selected local campaign manager

Contact: Ray Valdez, PO Box 9297, Cor-
pus Chnisti, Texas 78469, (512) 888-5301

Filed: Aprd 22, 1994, 1017 am
TRD-9439608
Thursday, April 28, 1994, 3:00 p.m.

1200 Golden Key Curcle, Fourth Floor,
Conference Room #5

El Paso

According to the complete agenda, the Lo-
cal Employee Commuttee held an organiza-
tional meeting to provide overview of State
Employee Charntable Campaign and se-
lected local campaign manager

Contact: Hazel Baylor, 1200 Golden Key
Cucle, El Paso, Texas 79936, (915)
599-3742

Filed: April 22, 1994, 1017 am
TRD-9439609
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Friday, April 29, 1994, Noon
700 South Alamo
San Antonio

According to the complete agenda, the Lo-
cal Employee Committee will hold an orga-
nizational meeting to provide overview of
State Employee Charitable Campaign and
select local campaign manager.

Contact: Dr. John Howe I, 7703 Floyd
Curl Drive, San Antonio, Texiz 78284,
(210) 567-2000.

Filed: April 22, 1994, 10:18 a.m.
TRD-9439610

Friday, April 29, 1994, 3:00 p.m.

500 Summit Avenue

Arlington

According to the complete agenda, the Lo-
cal Employee Committee will hold an orga-
nizational meeting to provide overview of
State Employee Charitable Campaign and
select local campaign manager.

Contact: John Minor, University of Texas
at Arlington, Arlington, Texas 76019, (817)
273-3461.

Filed: April 25, 1994, 3:14 p.m.
TRD-9439735
Monday, May 2, 1994, 2:00 p.m.

Texas Department of Public Safety, 2405
South Loop 250 West, New Classroom

Midland

According to the complete agenda. the Lo-
cal Employee Committee will hold an orga-
nizational meeting to provide overview of
State Employee Charitable Campaign and
select local campaign manager.

Contact: Captain Kevin Napier, 2405
South Loop 250 West, Midland, Texas
79703-7410. (915) 694-9301%.

Filed: April 25, 1994, 3:14 p.m.
TRD-9439736
Thursday, May §, 1994, 3:00 p.m.

Texas Woman'’s University Classroom, Fac-
ulty, Office Building, 13th Floor Confer-
ence Room

Denton

According to the complete agenda, the Lo-
cal Employee Committee will hold an orga-
nizational meeting to provide overview of
State Employee Charitable Campaign and
select local campaign manager.

Coatact: Dr. Derrell Bulls, Box 23805,
Denton, Texas 76204, (817) 898-2102.

Filed: April 22, 1994, 10:18 a.m.
TRD-9439611

L4 ¢ L4




Texas Employment Commis-
sion
Tuesday, April 26, 1994, 9:00 a.m.

TEC Building, Room 644, 101 East 15th
Street

Austin
Emergency Revised Agenda

According to the agenda summary, the
Texas Employment Commission added an
item to executive session: Sondra Dawn, et
al. vs. Texas Employment Commission

Reason for emergency: To meet court-
imposed litigation schedule.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: April 25, 1994, 4:14 p.m.
TRD-%9439762
Tuesday, May 3, 1994, 9:00 a.m.

TEC Building, Room 644, 101 East 15th
Street

Austin

According to the agenda summary, the
Texas Employment Commission will con-
sider prior meeting notes; staff reports; re-
port on TAA application process; internal
procedures of Commission appeals; consid-
eration and action on tax liability cases and
higher level appeals in unemployment com-
pensation cases listed on Commission
Docket 18; and set date of next meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291
Filed: April 25, 1994, 4:15 p.m.

TRD-9439763

¢ ¢ ¢

State Committee of Examin-
ers in the Fitting and Dis-
pensing of Hearing Instru-
ments

Friday, April 29, 1994, 8:00 p.m.

Board Room, Courtyard by Marriott, 5660
North IH-35

Austin

According to the complete agenda, the Ap-
plications Subcommittee will discuss and
possibly act on the following applications:
William L. Boyer, Roy W. Boyd, Roger D.
Clark, Roland K. Denison, Kyle Durbin,
Greg Keeney, Douglas R Norris, Danny R.
Perkins, Doyle L. Taliaferro, William D.
Warner, and Gary A. Utley

Contact: Bobby Schmidt, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6657. For ADA assistance, contact
Richard Butler (512) 458-7695 or TDD

(512) 458-7708 at least two days prior to
the meeting.

Filed: April 21, 1994, 209 p.m
TRD-9439582
Friday, April 29, 1994, 8:30 p.m.

Board Room, Courtyard by Marriott, 5660
North TH-35

Austin

According to the complete agenda, the
Complaints Subcommittee will discuss and
possibly act on the following complaints

#3-001, 3-008. F3-002, FD/M4-0003,
FD/94-0005, FD/94-0006. FD/94-0009,
FDPM4-0010, FD/M94-0011. FD94-0012,

FD/94-0014, FD/94-0015, FD/94-0017-21,

FDP4-0024-25, FD/94-0027-32,  and
FD/94-0034-36

Contact: Bobby Schmudt, 1100 West 49th
Street, Austin, Texas 78756, (512)

834-6657. For ADA assistance, contact
Richard Butler (512) 458-7695 or TD.D
(512) 458-7708 at least two days prior to
the meeting

Filed: Apnil 21, 1994, 209 pm.
TRD-9439583

Saterday-Sunday, April 30-May 1, 1994,
8:00 a.m.

Board Room, Courtyard by Marriott, 5660
North IH-35

Austin

According to the complete agenda, the
Rules Subcommuttee will discuss and possi-
bly act on draft/proposed rules

Contact: Bobby Schmdt, 1100 West 49th
Street, Austtn, Texas 78756, (512)
834-6657 For ADA assistance, contact
Richard Butler (512) 458-7695 or TD D
(512) 458-7708 at least two days prior to
the meeting.

Filed: Apnl 21, 1994, 208 pm
TRD-9439581

4 L 4 ¢
Texas House of Repre-
sentatives

Wednesday, May 25, 1994, 9:00 a.m.
Capitol Extension, E2 028
Austin

According to the agenda summary, the
Business and Industry Subcommittee on
Public Insurance Pools will call to order,
roll call, explanation of charge and opening
remarks, 1nvited testimony, public testi-
mony, closing remarks, set date for next
meeting, and adjourn

Contact: Mance Bowden, P.O. Box 2910,
Austin, Texas 78768, (512) 463-0766

Filed: April 22, 1994, 130 pm
TRD-9439647

Thursday, May 26, 1994, 10:00 a.m.

Capitol Extension, Room E2 028

Austin

According to the agenda summary, the
Business and Industry Subcommiitee on
State Employees Workers’ Compensation
will call to order, roll call, explanation of
charge and opening remarks, 1nvited testi-
mony, public tesumony, closing remarks,
set date for next meeting, and adjourn

Contact: Mance Bowden, PO Box 2910,
Austin, Texas 78768, (512) 463-0766

Filed: April 22,1994, 126 pm
TRD-9439645

¢ ¢ ¢
General Land Office
Tuesday, May 3, 1994, 10:06 a.m.

S F.A Building, 1700 North Congress Ave-
nue, Room 831

Austin

According to the complete agenda, the
School Land Board will consider approval
of previous board meeting minutes, pooling
application, Nine Mile Point Field, Aransas
County, excess acreage applications,
Kinney County, consideration of water line
easement on Camp Mabry land, Travis
County, to City of Ausun, coastal public
lands. commercial lease renewal, Brazos
Ruver, Brazoria County, commercial lease
assignment,  Chocolate  Bay, Calhoun
County, commercial lease application,
Copano Bay, Aransas County, easement ap-
plication, Hynes Bay, Calhoun County,
structure permit (cabin) request, Laguna
Madre, Kleberg County, structure permut
(cabin) renewals, Laguna Madre, Kenedy
County, Laguna Madre, Kleberg County.
Laguna Madre, Willacy County, Bastrop
Bay. Brazoria County, Chocolate Bay,
Brazoria County, Titlum Tatlum, Brazoria
County, and executive session-pending and
proposed litigation

Contact: Linda K Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016

Filed: Aprd 25, 1994, 427 pm
TRD-9439768

¢ * ¢
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Texas Life, Accident, Health
and Hospital Service In-
surance Guaranty Associa-
tion

Friday, April 29, 1994, 8:30 a.m.

301 Congress Avenue, Suite 500, Board
Room

Austin

According to the complete agenda, the In-
vestment Committee will consider and pos-
sibly act on Investment of Association
funds.

This meeting will be conducted by tele-
phone conference and some or all of the
committee members may participate by
telephone or in person. The meeting is open
to the public and those interested in attend-
ing should appear at the stated time, at the
above location, which has teleconferencing
facilities.

Contact: C. S. LaShelle, 301 Congress Av-

enue, Suite 500, Austin, Texas 78701, (512)
476-5101.

Filed: April 21, 1994, 2.08 pm.
TRD-9439580

¢ ¢ ¢

Texas Natural Resource Con-
servation Commission

Wednesday, May 4, 1994, 9:00 a.m.

1700 Congress Avenue, Stephen F. Austin
State Building, Room 118

Austin

According to the agenda summary, the
Texas Natural Resource Conservation Com-
mission will consider approving the follow-
ing matters: Class Three permit modifica-
tion, water quality permit; water quality
renewals; temporary order; district matters,
water utility matters; settled hearings, 1n
addition, the commission will consider
items previously posted for open meeting
and at such meeting verbally postponed or
continued to this date. With regard to any
item, the commission may take various ac-
tions, including but not limited to resched-
uling an item in its entirety or for particular
action at a future date or time.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: April 22, 1994, 12 25 p.m.
TRD-9439640
Wednesday, May 4, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin State Building, Room 118

Austin

According to the complete agenda, the
Texas Natural Resource Conservation Com-
misston will consider approving the follow-
ing matters' solid waste management plan;
rules; examiner's proposal for decision; ex-
ecutive session, in addition, the commission
will consider items previously posted for
open meeting and at such meeting verbally
postponed or continued to this date With
regard to any item, the commission may
take various actions, including but not lim-
ited to rescheduling an item 1n its entirety or
for particular action at a future date or time

Contact: Doug Kiutts, PO Box 13087,
Austin, Texas 78711-3087, (512) 463-7905

Filed: April 22, 1994, 12.26 p.m
TRD-9439642
Thursday, May §, 1994, 10:00 a.m.

750 Channelview Drive, University of
Texas Manne Science Institute, Auditorium

Port Aransas

According to the complete agenda, the Sci-
entific/Technical Advisory Committee of
the Corpus Chnsti Bay National Estuary
Program will call to order, introductions,
munutes, program update; subcommuttee re-
ports (six); discusston of fiscal year 1995
project scopes or services, additional items,
and adjourn

Contact: Richard Volk, TAMU-CC, Cam-
pus Box 290, 6300 Ocean Drive, Corpus
Chnsti, Texas 78412, (512) 985-6767.

Filed: April 22, 1994, 322 pm
TRD-9439657
Friday, May 6, 1994, 9:00 a.m.

6300 Ocean Drive, Texas A&M University
Corpus Chnisti, Conrad Blucher Institute

Corpus Christt

According to the complete agenda, the Citi-
zens Advisory Commuttee of the Corpus
Christ Bay National Estuary Program will
call to order, introduction, minutes, pro-
gram update; public participation strategy
(draft), subcommuttee reports (five), discus-
sion of fiscal year 1995 project scopes of
work, additional items, and adjourn

Contact: Richard Volk, TAMU-CC, Cam-
pus Box 290, 6300 Ocean Drve, Corpus
Chnisti, Texas 78412, (512) 985-6767.

Filed: Aprd 22, 1994, 322 p.m
TRD-9439658

¢ ¢
Board of Nurse Examiners

Monday, May 9, 1994, 10:00 a.m.

9101 Burnet Road, Conference Room, Suite
104

Austin

Accordng to the complete agenda, the Ad
Hoc Committee on Communications Plan
will call to order, roll call; purpose of com-
mittee; new business. review draft of com-
munication plan and discuss report to full
board on May 10, 1994, ard adjourn

Contact: Erlene Fisher, Box 140466,
Austin, Texas 78714, (512) 835-8675.

Filed: April 22, 1994, 140 pm
TRD-9439649
Monday, May 9, 1994, 1:00 p.m.

910! Burnet Road, Conference Room, Suite
104

Austin

According to the complete agenda, the Stra-
tegic Planning Committee will consider old
business. review action plan for objectives
33 and 34; new business review report of
status of fiscal year 1994 action, review
comments received from colleagues about
the strategic plan, and discuss report to full
board on May 10, 1994, and the commuittee
will also receive the minutes from the
March 7, 1994, meeting.

Contact: Erlene Fisher, Box 140466,
Austin, Texas 78714, (512) 835-8675

Filed: April 22, 1994, 140 pm
TRD-9439650
Monday, May 9, 1994, 3:00 p.m.

9101 Burnet Road, Conference Room, Suite
104

Austin

According to the agenda summary, the Ex-
ecutive and Integrated Model Ad Hoc Com-
mittees will meet jomtly to follow up on
1ssues arising from the executive director’s
evaluation; follow up on August strategic
planning retreat; discuss protocols for board
member actwities, and prepare report for
regular meeting of the board.

Contact: Erlene Fisher, Box 140466,
Austin, Texas 78714, (512) 835-8675

Filed: April 22, 1994, 1:41 pm
TRD-9439651
Monday, May 9, 1994, 3:00 p.m.

9101 Burnet Road, Conference Room, Suite
104

Austin
Revised Agenda

According to the complete revised agenda,
the Executive and Integrated Regulatory
Model Ad Hoc Committee will add, under
new business, the item. consider executive
drrector bonus.

Contact: Erlene Fisher, Box 140466,
Austin, Texas 78714, (512) 835-8675

Filed: April 25, 1994, 9.00 a.m.
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TRD-9439706

- ¢ ¢ ¢
‘ Texas Council on Offenders

With Mental Impairments
Wednesday, May 4, 1994, 9:30 a.m.

TDCJ -Pardons and Paroles Division, Hear
ing Conference Room, 8610 Shoal Creck
Boulevard

Austin

According to the complete agenda, the Re-
search and Evaluation Committee wall call
the meeting to order, hear introductions,
presentation by Dr John Chiles of the UT
Health Science Center in San Antonio. sta-
tus report on parolee study, have a gencial
discussion on research needs, and adjourn

Contact: Dee Kifowit, 8610 Shoal Creek

Boulevard, Austin, Texas 78757, (512)
406-5406
Filed: Aprd 22, 1994, 323 pm
TRD-9439661
¢ ¢ ¢
Texas State Board of Phar-
macy

Tuesday-Wednesday, May 3-4, 1994, 9:00
a.m.

1812 Centre Creek. Room 203
Austin

According to the agenda summnary, the Pub
lic Heaning and Board Business Meeting
will commence 1n open session to  hear
testtmony  regarding  proposed  rules
§§291 111-291 115, concerning Home and
Community Services Support Agency Phar-
macies (Class F), ntroduce new  board
members, consider for approval, the ebru-
ary 15, 1994 Board Business Meeting min-
utes, consider for final adopuon amend-
ments to §2832 and §2834. concernming
student interns from out-of-state colleges of
pharmacy, §§291 3129136, 3093. and
309 5. concerning standards for non-cteile
compounding, §291 52, concerning qualiii
cations for pharmacist-in-charge ot a nu
clear pharmacy, and new rules §281 74,
concerning charges for open records. and
§§291 111-291 115, concerning Class b
Pharmacy (Home and Community Services
Support Agency) licensing, consider for ap-
proval TSBP board policy tegarding indi-
viduals wishing to appear and speak to the
board, hear reports on the status of the
Task Force on Class C Pharmacy Pracuce
Standards, the Health Professions Council,
the joint statement from TSBP, Medical
Board. Nursing Board, and Food and Drug
regarding sample distribution, fiscal year
1994 expenditures to date, review and ap-
prove the fiscal years 1995-1999 strategic
plan, fiscal year 1996-1997 pioposed bud-

gets, fiscal year 1996-1997 cash flow pio-
jections, fiscal year 1995 calendar of
events, discuss exemption from labeling
requirements for food production animals
under Texas Dangerous Drug Act, changes
to the Pharmacy Act for 1995 legislative
session, DEA comment regarding emer-
gency dispensing of controlled substances,
rules regarding sources for determining ge-
netie equivalency, supervision of supportive
personnel, the use of an automated dispens-
ing syslem 1o athix the prescription label 1n
a Class A Pharmacy, The Texas Society of
Hospital Pharmacists White Paper on Phar-
macist Prescriptive Authonity Under Proto-
col. recetve a report on recent cenferences
and events, upcoming conferences and
events. status of active/pending complamts,
consider and take action on  proposed
Agreed Board Orders, and proposal for de-
cision 1 TSBP vs Duane Bourett Asp,
discuss board member/staff recognition of
appomtments and awards, and executive
sesston to - consider  personnel  matlers,
Apreed Board Orders volving impaired
pharmacists and proposal for decision 1n
TSBP ve Duane Boutett Asp

Contact: Gay Dodson, R Ph, 8505 Cross
Pak Dnve Suite 110, Austin,  Texas
78754-4594, (512) 832 00661

Filed: Apul 22, 1994, 344 pm
IRD 94390063

¢ ¢ ¢
Public Utility Commission of
Texas
Mondav, May 2, 1994, 10:00 a.m.
7800 Shoal Creek Boulevard
Austin

According o the complete agenda,  the
Hearmgs Division wall hold a preheanng
conference tn Docket Number 12792-jomt
petition of Southwestern Bell Telephone
Company to provide extended area calling
service frome the Cuero Exchange to the
Victoria Lxchange

Contact: Tohn M Renfrow, 7800 Shoal
Creek Boulevard, Austuin, Texas 78757,
(5312) 458-0100

Fided: April 21, 1994, 1051 am
IRD-9439371

¢ 4 ¢
Texas Racing Commission
Muonday, May 2. 1994, 10:00 a.u.

John H Reagan Bullding, Room 101, 103
West 13th Street

Aualin

Acconding o the complete agenda,  the
fexas Raang Commission will call 1o or-

der, roll call, executive sesston pursiant s
Government Code §551 074, 16 discuss v
duties of members of the commission, cor
sideration of and action on the followin-
request by Corpus Christi Greyhound Rar

Track for approval of simulcasting, requet
by Manor Downs to cancel hve race date:

request by Retama Park Association for ap
proval of pre opening simulcasting, ol ani
new business, and adjourn

Contact: Paula Cochran Carter, PO Boe
12080,  Austin,  Texas 78701, (510,
794-84061

Filed: Apnl 22, 1994, 432 pm
TRD 9439609
Monday. May 2. 1994, 1:30 p.n.

John H Reagan Bulding, Roem 101
West 15th Street

Austin

Accarding to the complete agenda,
Texas Racing Commussion will conduct
public forum to present mtormanon reeds.!
g the effect of polyethylene glycol (Pi
on drug testing conducted on race animal
The commuission will receive public con,
ment and respond to questions regarding th
commisston’s curient policies and  proce
dures pertamning to polyethylene  gluoe
(PE)

Contact: Paols Cochoan Carter PO By
12080,  Austn,  lesas 78701 o™
794 8401

Filed: April 22, 1994, 432 pm

IRD 91300608

¢ L L Z
Texas Low-Level Radioactinve
Waste Disposal Authorit>
Wednesday, May Ho 1994, 7:00 p.w

Radisson Hotel, Capuol Room TH oo
Farst Sticet

Austin

According to the agenda summare, b
Workshop ol the Board ol Diectons ol
meet to discuss the Authonity’s five v
stratezie plan, the fiscal year 1995 operatio
budget, and the fiscal year 1996-1007 1
lative approprialions request

Contact: 1. R Tacoby, Jr . PE 7701 ot
[.amar Boulevard, Sutte 300, Austin, Tesae
78732, (512) 451 3292
Filed: Apul 20 1994, 7 ad 4

TRD 9439778
Weduesday, May 11, 1994, 8:30 p .

Radisson Hotel, Capitol Room 11 Bt

Pirst Street

Austin
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According to the agenda summary, the Bud-
get Committee of the Board of Directors
will consider the fiscal year 1995 operating
budget and the fiscal year 1996-1997 legis-
lative appropriations request.

Contact: L. R. Jacobi, Ir., P.E , 7701 North
Lamar Boulevard, Suite 300, Austin, Texas
78752, (512) 451-5292.

Filed: April 26, 1994, 7:54 am.
TRD-9439779

Thursday, May 12, 1994, 8:30 a.m.

John H. Reagan Building, Room 106

Austin

According to the agenda summary, the
Board of Directors will approve minutes;
hear the Budget Committee report and make
committee appointments; hear the general
manager's report on the year-to-date finan-
cial status, consider budget adjustments, ap-
prove the amended strategic plan, and ap-
prove  the  1996-1997  legislative
appropriations request; discuss the U.S De-
partment of Energy surcharge rebate proce-
dures, be updated on national compacts,
proposed rule making for operation, man-
agement, and waste acceptance, and con-
sider the approval to retain outside legal
counsel; be given status reports on the li-
cense application, site access, and agency
contracts; hear a report on community de-
velopment 1n Sierra Blanca, the distribution
of local assistance funds, and county work-
ing groups, public information program,
and the quality assurance program The
board will consider a proposed contract for
emergency services in Hudspeth County,
adopt a resolution of appreciation for a past
board member, and consider an amendment
to a current contract Hear public comments
and adjourn

Contact: L. R Jacob:, Jr, PE, 7701 North
Lamar Boulevard, Suite 300, Ausun, Texas
78752, (512) 451-5292

Filed: April 26, 1994, 753 am
TRD-9439777

L4 ¢ L 4

Railroad Commission of
Texas

Monday, May 2, 1994, 9:30 a.m.

1701 North Congress Avenue, Fust Floot
Conference Room 1-111 .

Austin

According to, the complete agenda,.the Rail-
road Commussion of Texas will consider
and act on the division director’s report on
budget, personnel, and- policy matters re-
lated to operation of the Alternative Fuels
Research and Education Division

Contact: Dan Kelly, PO Box 12967,

.

19 Tc_.xjﬁég 3272 Xp;il 29,
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Austin, Texas 78711-2967, (512) 463-7110

Filed: Apnl 22, 1994, 1121 am
TRD-9439629

Monday, May 2, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the Office of Information Ser-
vices director’s report on division adminis-
tration, budget, procedures, and personnel
matters.

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78701, (512)
463-6710.

Filed: April 22, 1954, 11-21 am
TRD-9439630
Monday, May 2, 1994, 9:30 a.n.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the Personnel Division director’s
report on division administrations, budget,
procedures, and personnel matters. The
commission wil meet in executive session
to consider the appointment, employment,
evaluation, reassignment, duties, disciphine,
and/or dismissal of personnel The follow-
ing matters will be taken up for consider-
ation and/or decision by the commission
commussion budget, fiscal, adminustrative,
or procedural matters, strategic planning,
personnel and staffing, including restructur-
ing or transferring the Oil Field Theft Divi-
s10n .

Contact: Mark Bogan, PO Box 12967,
Austin, Texas 78711, (512) 463-6981

Filed: April 22, 1994, 1121 am
TRD-943963 1
Monday, May 2, 1994, 9:30 a.m.

1701 North Congiess Avenue, First Flooi
Conference Room 1-111

Austin

According to the complete agendo, the Rail--
road Commussion of Texas w:ll consider

and act on the Automatic Data Processing
Division director’s report on division ad-
ministration, budget, procedures. equipment

acquisttions, and personnel. matters The

commission will constder” and act on the
Information Resource Manager's report on
informdtion resource planning documents

Contact: Bob Kmetz. P O. Box l."29(‘>7,
Austin, Texas ’78701. (512) 463-7251

Filed: Apni 22, 1994, 11 2] am

TRD-9439632
Monday, May 2, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
1oad Commussion of Texas wil consider
and act on the director’s report on division
adminstration, budget, procedures, and per-
sonnel matters

Contact: Melvin B. Hodgkiss, PO Box
12967, Austn, Texas 78711, (512)
463-6901

Filed: April 22, 1994, 11:22 am,
TRD-9439633
Monday, May 2, 1994, 9:30 a.m,

1701 North Congress Avenue, First Floot
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the agency budgel, fiscal and
administrative matters, and the Administra-
tive Services Division director's report on
dvision admunistration, budget, procedures,
and personnel matters

Contact: Roger Dillon, PO Box 12967,
Ausun, Texas 78711-2907. (512) 463-7257

Filed: Aprll 22, 1994, 11 22 am
TRD-9439634
Monday, May 2, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the agenda summary, the Rail-
road Commission of Teaas will consider
various applications  and  other matters
within the jurisdiction of the agency includ-
ing oral aguments The Railioad Commis-
sion of “Texas may consder the procedural
status of any contested case 1f 60 days of
more have elapsed from thé date the hearning
was closed or from the date the. transcrpt
was received '

‘The commission may meet in executive ses-
s10n on any ttemd bisted above as authorized
by the Open Meeungs, Act

Contact: Carole J Vogel, PO Box 12967,
Ausun, Texas 78711, (512) 403-6921

Filed: April 22, 1994, 11 23 am
TRD-9439633

o ¢ ¢
Texas Senate
Wednesday, May . 1994, 1:00 p.m.

1400 Congress Avenue, Caputol Extension,




Room E1.036
Austin

According to the agenda summary, the Sen-
ate Committee on Natura! Rescurces, In-
terim Charge on Permitting Process at the
Texas Natural Resource Conservation Com-
mission will call to order; opening remarks;
public testimony; and closing remarks.

Contact: Carol McGarah, P.O. Box 12068,
Austin, Texas 78711, (512) 463-0390.

Filed: April 25, 1994, 9:00 a.m.
TRD-%439704
Thursday, May 5, 1994, 10:00 a.m.

4800 Alberta, Regional Academic Health
Center, Texas Tech University

El Paso

According to the agenda summary, the Joint
Interim Committes on Health Insurance Ac-
cess will call to order; roll call and opening
remarks; address committee charge; public
testimony; other business; and adjourn.

Contact: Carla Searcy, P.O. Box 12068,
Austin, Texas 78711, (512) 463-0124.

Filed: April 25, 1994, 4:27 p.m.
TRD-9439769
Wednesday, May 11, 1994, 10:00 a.m.

Lubbock Methodist Hospital, Knipling Con-
ference Center, 21st and Louisville

Lubbock

According to the agenda summary, the Joint
Interim Committee on the Family Code will
call to order; roll call and opening remarks;
address committee charge; invited testi-
mony; public testimony; other business; and
adjourn

Contact: Becki Gregg, P.O. Box 12068,

Austin, Texas 78711, (512) 463-0395.

Filed: April 25, 1994, 4:27 p.m.
TRD-%439770

L 4 ¢ *

Texas State Board of Exam-
iners of Social Worker Ex-
aminers

Saturday, April 30, 1994, 9:00 a.m.

Drury Inn North, Room 424, 6511 IH-35
North

Austin

According to the complete agenda, the
Compliance/Complaints Committee  will
discuss and possibly act on: review of statu-
tory provisions, existing rules and resource
materials relating to complaints, investiga-
tions, and hearings; development of a draft
set of rules, policies, and procedures on
complaints, investigations, and hearings to

present to the Texas State Board of Social
Worker Examiners; and pending com-
plaints.

Contact: Michael Doughty, 1100 West
49th Street, Austin, Texas 78756 (512)
719-3521. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D.D. (512)
458-7708 at least two days prior to the
meeting.

Filed: April 22, 1994, 2:03 p.m.

TRD-9439653

L4 L4 ¢

Teacher Retirement System
of Texas
Friday, April 22, 1994, 11:00 a.m.
1000 Red River, Fifth Floor, Board Room
Austin
Emergency Revised Agenda
According to the complete agenda, the Real
Estate Committee considered proposal to
extend international financial tower loan
payoff request.
Reason for Emergency: justification for
considering requested extension of time for
loan prepayment by borrower was not es-
tablished until after normal meeting notice
deadline for the Real Estate Committee. If
loan prepayment is to occur under the ex-
tended deadline, it must be approved before
the next scheduled Real Estate Committee
meeting.
Contact: Mary Godzik, 1000 Red River,
Austin, Texas 78701-2698, (512) 397-6400.

Filed: April 21, 1994, 10:56 a.m.
TRD-9439575

* ¢ 4

Texas Department of Trans-
portation

Friday, April 22, 1994, 2:00 p.m.

Dewitt C. Greer Building, 125 East 1lth
Street, Second Floor Conference Room

Austin
Emergency Meeting

According to the complete agenda, the
Texas Transportation Commission met in
executive session pursuant to Government
Code, Chapter 551, §551. 071-consultation
with, and advice from, legal counsel con-
ceming pending/contemplated litigation and
negotiations, in the matter of the Court of
Inquiry, in 65th Judicial District Court of El
Paso County, Texas; and to consider retain-
ing private legal counsel in the matter of the
Court of Inquiry, in 65th Judicial District
Court of El Paso County. Texas.

Reason for emergency: Immediate action
was required to enable the commission and
the department to protect the vital interests,
safety, and welfare of the citizens and the
travelling public.

Contact: Diane I.. Northam, 125 East 11th
Street, Austin, Texas 78701, (512)
463-8630.

Filed: April 22, 1994, 11:20 a.m.
TRD-9439628

¢ 4 ¢

The University of Texas at
Austin

Monday, April 25, 1994, 11:30 a.m.

Ex-Students’ Association, Moffett Library,
21st and San Jacinto Streets, University of
Texas

Austin

According t0 the agenda summary, the
Council for Intercollegiate Athletics for
Women called to order; discussed approval
of minutes of the previous meeting; new
business; announcements/information re-
ports; executive session; and adjourned.

Contact: Jody Conradt, UT Austin, D3800,
BEL 718, Austin, Texas 78712, (512)
471-7693.

Filed: April 21, 1994, 1:37 p.m.
TRD-9439577

] L 4 ¢

The University of Texas

Health Center at Tyler
Thursday, May 5, 1994, 11:30 a.m.

Biomedical Research Building, Room 116,
UTHCT, Highway 155 at 271

Tyler

According to the agenda summary, the Ani-
mal Research Committee will consider ap-
proval of minutes; chair report; veterinarian
report; old business, new business; and ad-
journment.

Contact: Joe Godwin, P.O. Box 2003, Ty-
ler, Texas 75710, (903) 877-7756.

Filed: April 25, 1994, 12:45 p.m.
TRD-9439727

¢ L4 ¢

Texas Council on Workforce
and Economic Competitive-
ness

Monday, May 2, 1994, 9:00 a.m.

816 Congress Avenue, 13th Floor Confer-
ence Room
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Austin

According to the agenda summary, the
Evaluation and Performance Committee
will consider a staff report on the mput
provided by the constituency groups on the
draft of performance measures to be 1n-
cluded in the strategic plan, public comment
on the draft of performance measures to be
included in the strategic plan, a committee
discussion on the proposed draft of perfor-
mance measures, and an action item to
adopt a set of performance measures to be
recommended to the Strategic Planning
Task Force.

Persons with disabulities who plan to attend
and need auxiliary aids or services, or assis-
tance in having English translated 1nto
Spanish, should contact Val Blaschke, (512)
305-7008, at least two days before this
meeting so an arrangement can be made

Contact: Michael Gutierrez, 816 Congress
Avenue, Suite 1293, Austin, Texas 78701,
or P.O. Box 2241, Austin, Texas 78768,
(512) 305-7009

TRD-9439598

¢ L4 L4
Regional Meetings
Meetings Filed April 21, 1994

The Alamo Area Council of Governments
Board of Directors met at 118 Broadway,
Suite 420, San Antonio, April 26, 1994, at
1:00 pm Information may be obtained
from Al J Notzon I, 118 Broadway. Suite
400, San Antonio, Texas 78205, (512)
225-5201 TRD-9439572.

The Bosque County Central Appraisal
District Board of Directors met at 202
South Highway 6. Mendi'n, Apnl 28,
1994, at 700 p m Information may be ob-
tained from Don Whitney, PO Box 393,
Mendian, Texas 76665-0393,  (817)
435-2304. TRD-9439574.

The Dallas Central Appraisal District
Appraisal Review Board met at 2949 North
Stemmons Freeway, Dallas, Apnl 27, 1994,
at 8.00 am Information may be obtained
from Rick L Kuehler, 2949 North
Stemmons, Dallas, Texas 75247, (214)
631-0520. TRD-9439579

The Gulf Coast Quality Workforce Plan-
ning TechForce 2000, Inc will meet at the
Harms County Private Industry Council, I-
10 East at Federal Road, Nations Bank
Building, May 3, 1994, at 10 00 am Infor-
mation may be obtained from Karen E
Baird, 250 North Sam Houston Parkway
East, Houston, Texas 77060, (713)
591-9306 TRD-9439576

The Kempner Water Supply Corporation
General Membershup met at the Kempner
Fire Station, Pecan Street, Kempner, Apnl
28, 1994, at 700 p m Information may be

obtained from Doug Lavender or Alton My-
ers, P.O. Box 103, Kempner, Texas 76539,
(512) 932-3701 TRD-9439584

The Kempner Water Supply Corporation
Board of Directors met at the Kempner
Water Supply Corporation Office, Highway
190, Kempner, April 28, 1994, at 8:30 p.m.
Information may be obtained from Doug
Lavender or Alton Myers, PO Box 103,
Kempner, Texas 76539, (512) 932-3701
TRD-9439586

The Lubbock Regional MHMR Center
Board of Trustees met in the Board Room,
1602 Tenth Street, Lubbock, Aprd 25,
1994, at Noon Information may be ob-
tained from Gene Menefee, 1602 Tenth
Street, Lubbock, Texas 79401, (806)
766-0202 TRD-9439588

The MHMR Authority of Brazos Valley
Board of Trustees met tn Conference Room
A, 804 Texas Avenue. Bryan, Apri 28,
1994, at 1 00 p m Information may be ob-
tamned from Leon Bawcom, P O. Box 4588.
Bryan, Texas 77805, (409) 822-6467 TRD-
9439587

The Panhandle Regional Planning Com-
mission Board of Directors met 1in the
PRPC Board Room, 415 West Eighth Ave-
nue. April 28, 1994, at 1 30 p m Informa-
ton may be obtaned from Rebecca Rusk,
PO  Box 9257, Amanllo. Tevas
79105-9257.  (806) 372-3381. TRD-
9439594,

The Pecan Valley Mental Health Mental
Retardation Region Board of Trustees met
at the Pecan Valley MHMR Region Clinical
Office. 104 Pirate Dnve, Granbury, April
27. 1994, at 8 30 am Information may be
obtained from Dr Theresa Mulloy, PO
Box 973, Stephenville, Texas 76401, (817)
965-7806 TRD-9439589

¢ ¢ ¢
Meetings Filed April 22, 1994

The Andrews Center Board of Trustees
met 1n the Board Room, 2323 West Front
Street, Tyler. April 28, 1994, at 300 pm
Information may be obtained from Richard
J DeSan:o, PO Box 4730, Tyler. Texas
75712, (903) 597-1351 TRD-9439665.

The Austin-Travis County MHMR Cen-
ter Finance and Control Commuttee met at
1430 Collier Street. Austin, April 26, 1994,
at Noon Information may be obtained from
Sharon Taylor, 1430 Collier Street, Ausun,
Texas 78704, (512) 4474141 TRD-
9439646

The Austin-Travis County MHMR Cen-
terBoard of Trustees met 1n the Board
Room, 1430 Collier Street, Ausun, April
28, 1994, at 7 30 am Information may be
obtained from Sharon Taylor, PO Box
3548  Austn,  Texas 78704, (512)
447-4141 TRD-9439664
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The Colorado County CAD Appraisal Re-
view Board met at the Colorado County
Courthouse, 400 Spring, Columbus, April
28, 1994, at 1:30 pm Information may be
obtained from Billy Youens, PO Box 10,
Columbus, Texas 78934, (409) 732-8222
TRD-9439600

The Comal Appraisal District Appratsal
Review Board will meet at 178 East Mull
Street, Suite 102, New Braunfels, May 11,
1994, at 9-00 a m. Information may be ob-
tained from Lynn E Rodgers, PO Box
311222, New Braunfels, Texas 78131-1222,
(210) 625-8527 TRD-943959%9

The Dallas Area Rapid Transit Audit
Committee met in Conference Room C,
1401 Pacific Avenue, Dallas, April 26,
1994, at 1100 am Informauon may be
obtained from Vanessa A Knight. P O Bex
660163, Dallas. Texas 75266-0163. (214)
749-3371 TRD-9439667

The Dallas Area  Rapid Transit
Commuttee-of-the-Whole met 1n Conference
Room C, 1401 Pacific Avenue, Dallas.
Apnl 26, 1994, at 100 pm Information
may be obtained from Vanessa A Kmght,
PO Box 660163, Dallas, Texas
75266-0163 TRD-9439726

The Dallas Area Rapid Transit Board met
in the Board Room, 1401 Pacific Avenue,
Dallas, April 26, 1994, at 6 30 pm  Infor-
mauon may be obtained from Vancssa A
Knight, PO Box 660163, Dallas, Texas
75266-0163 TRID-9439666

The Ellis County Apprawsal District
Board of Directors met at 406 Sycamore
Street, Waxahachie, April 28, 1994, at 700
p m Information may be obtained from R
Richard Rhodes, Jr. PO Box 878,
Waxahachie, Texas 75165, (214) 937-3552
TRD-9439627

The Golden Crescent Private Industiy
Council met at 2401 Houston Highway,
Victonia, April 27, 1994, at 6 30 pm Infor-
matton may be obtained from Sandy
Helermann, 2401 Houston Highway, Victo-
ria, Texas 77901, (512) 576-5872 'IRD-
943964 |

The Golden Crescent Regional Planning
Commission Board of Directors met at the
Nordheim Shooting Club, Notth Broadway,
Nordheim, Apnl 27, 1994, at 845 pm
Informauon may be obtained from Rhanda
Stasiny, PO Box 2028, Victoria, Texas
77902, (512) 578-1587 TRD-9439597

The Heart of Texas Council of Govern-
ments Executive Commuttee met at 300
Franklin Avenue, Waco. April 28, 1994, at
1000 am Informauon may be obtaned
from Donna Teat, 300 Franklin Avenue.
Waco, Texas 76701, (817) 756-7822 TRD-
943962}

The Jack County Appraisal District
Board of Directors met at 210 North Churen




Street, Jacksboro, April 25, 1994, at 7.00
p.m. Information may be obtained from
Gary L Zeitler or Vicky L. Easter, P.O.
Box 958, Jacksboro, Texas 76458, (817)
567-6301 TRD-9439656

The Local Government Investment Coop-
erative (Rescheduled from April 25,
1994.) Board of Directors met at 7001 Pres-
ton Road, Suite 300, Dallas, April 28, 1994,
at 3 00 p m. Information may be obtained
from Kathleen R. Ellison, 1301 McKinney,
Suite 5100, Houston, Texas 77010-3095,
(713) 651-3612 TRD-9439655

The Lower Rio Grande Valley Develop-
ment Council Board of Directors met at the
Harlingen Chamber of Commerce, 311 East
Tyler, Harlingen, April 28, 1994, at 1:30
p.m Information may be obtained from
Kenneth N Jones, Jr., 4900 North 23rd
Street, McAllen, Texas (210) 682-3481
TRD-9439643.

The Texas Municipal League Group Ben-
efits Risk Pool Texas Municipal Center
Owners Association, Inc. met at the Regal
McCormick Ranch, Scottsdale, April 28,
1994, at 8:00 a.m. Information may be ob-
tained from Suzanne Steindorf, 1821 Ruth-
erford Lane, Suite 300, Austin, Texas
78754-5151, (512) 719-6521. TRD-
9439595

The Texas Municipal League Group Ben-
efits Risk Pool Board of Trustees, Group
Benefits Risk Pool met at the Regal
McCormick Ranch, Scottsdale, April 28,
1994, at 9'00 am Information may be ob-
tained from Suzanne Steindorf, 1821 Ruth-
erford Lane, Suite 300, Austin, Texas
78754-5151, (512) 719-6521 TRD-
9439596.

The Regional 1V Education Service Cen-
ter Board of Duwectors met in the Board
Room, Region IV Education Service Cen-
ter, 7145 West Tidwell, Houston, April 27,
1994, at 4 00 p.m Information may be ob-
tained from W. L. McKinney, 7145 West
Tidwell, Houston, Texas 77092-2096, (713)
744-6534 TRD-9439607

The Sharon Water Supply Corporation
Board of Durectors met at the Office of
Sharon Water Supply Corporation, Route 5,
Box 50361, Winnsboro, April 25, 1994, at
7.00 pm Information may be obtained
from Gerald Brewer, Route 5, Box 50361,
Winnsboro, Texas 75494, (903) 342-3525
~ 'TRD-9439654

.Texas 78704,

The Tax Appraisal District of Bell
County Board of Directors met at the Tax
Appraisal District Building, 411 East Cen-
tral Avenue, Belton, April 27, 1994, at 7:00
p.m. Information may be obtained from
Mike Watson, P.0. Box 390, Belton, Texas

76513-0390, (817) 939-5841, Ext. 29.
TRD-9439662.
¢ ¢ ¢

Meetings Filed April 25, 1994

The Austin-Travis County MHMR Cen-
ter Finance and Control Committee met at
1430 Collier Street, Austin, April 26, 1994,
at Noon. Information may be obtained from
Sharon Taylor, 1430 Collier Street, Austin,
(512) 447-4141 TRD-
9439708.

The Carson County Appraisal District
Appraisal Review Board will meet at 102
Main Street, Panhandle, April 29, 1994, at
9.00 am. Information may be obtained
from Donita Herber, Box 970, Panhandle,
Texas 79068, (806) 537-3569. TRD-
9439734,

The Central Plains Center for MUHMR &
SA Board of Trustees will meet at 208
South Columbia, Plainview, April 29, 1994,
at 6:00 p.m. Information may be obtained
from Gail P. Davis, 2700 Yonkers, Plain-
view, Texas 79072, (806) 293-2636. TRD-
9439732.

The Henderson County Appraisal Dis-
trict Appraisal Review Board will meet at
1751 Enterprise, Athens, May 2, 1994, at
9.30 a.m. Information may be obtained
from Lori Fetterman, 1751 Enterprise, Ath-
ens, Texas 75751, (903) 675-9296 TRD-
9439730.

The Lavaca County Central Appraisal
District Appraisal Review Board met at
113 North Main Street, Hallettsville, April
28, 1994, at 8:30 a.m. Information may be
obtained from Diane Munson, P.0. Box
386, Hallettsville, Texas 77964, (512)
798-4396 TRD-9439760

The Lavaca County Central Appraisal
District Board of Directors will meet at 113
North Main Street, Hallettsville, May 9,
1994, at 4 00 pm Information may be ob-
tained from Diane Munson, PG Box 386,
Hallettsville, Texas 77964, (512) 798-4396
TRD-9439761

The Middle Rio Grande Development
Council (Emergency Revised Agenda.)
Board of Directors met in the Sage Room,
Holiday Inn, 920 East Main, Uvalde, April
27, 1994, at 1:00 p.m. (Reason for emer-
gency: Agenda items added required imme-
diate action before end of the month.) Infor-
mation may be obtained from Paul
Edwards, P.O. Box 1199, Carrizo Springs,
Texas 78834, (210) 876-3555. TRD-
9439729,

The Millersview-Doole Water Supply
Corporation Board of Directors will meet
at the Corporation’s Business Office, one
block west of FM 765 and FM 2134,
Millersview, May 2, 1994, at 8:00 p.m.
Information may be obtained from Glenda
M. Hampton, P.O. Box E, Millersview,
Texas 76862-1005, (915) 483-5438. TRD-
9439732.

The Mills County Ag Advisory Board
will meet in the Jury Room, Milis County
Courthouse, Goldthwaite, May 3, 1994, at
9:00 a.m. Information may be obtained
from Cynthia Partin, P.O. Box 565,
Goldthwaite, Texas 76844, (915) 648-2253.
TRD-9439713.

The Panhandle Quality Work Force Plan-
ning Committee met at the Farwell ISD
Administration Office, 705 Sixth Street,
Farwell, April 28, 1994, at 2:00 p.m. Infor-
mation may be obtained from David T.
McReynolds, Plaza I, Suite 1020, Ama-
rillo, Texas 79101, (806) 371-7577, Fax
(806) 371-9519. TRD-9439707.

The Upper Leon River Municipal Water
District Board of Directors met at the Gen-
eral Office of Filter Plant, Lake Proctor,
April 28, 1994, at 6: 30 p.m. Information
may be obtained from Gary D. Lacy, P.O.
Box 67, Comanche, Texas 76442, (817)
879-2258. TRD-9439776.

¢ L4 ¢
Meetings Filed April 26, 1994

The Tyler Council Appraisal District
Board of Directors will meet at 806 West
Bluff, Woodville, May 7, 1994, at 4.00 p.m.
Information may be obtained from Linda
Lewis, P.O. Drawer 9, Woodville, Texas
75979, (409) 283-3736. TRD-9439780.

¢ ¢ ¢
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The Texas Register is required by statute to publish certain documents, including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Commission on Alcohol and
Drug Abuse

Notice of Request for Proposals

The Texas Commussion on Alcohol and Drug Abuse
(TCADA), under the authority of the Texas Health and
Safety Code, Title 6. Subtitle B, Chapter 461, gives notice
of a treatment services request for proposal (TS95 RFP)
The purpose of thus RFP 1s to solicit applications for
chemical dependency treatment services

To request a copy of the treatment services RFP, call the
Funding Processes Department at (512) 867-8752, or write
to- Texas Commussion on Alcohol and Drug Abuse, Fund-
ing Processes Department, 710 Brazos, Austin, Texas
78701-2576 TS95 RFPs will also be available at the
funding information workshops

The closing date for receipt of applications is 500 pm on
May 25, 1994 Subject to provisions and requirements
cited 1n the RFP, contracts will be executed for the period
September 1, 1994-August 31, 1995

The amount of funds available for the award period will
not be known until the summer of 1994, TCADA currently
admunisters two sources of public funds that can be used
for treatment services Substance Abuse Prevention and
Treatment Block Grant (SAPT), Part B, Public Health
Services Act, Fiscal Year 1994 Award-$75.1 million and
Article 1, State Appropriations Act, Fiscal Year 1995
Amount-$30 million.

Eligible providers are private nonprofit, public, or for-
profit entites Additional elgibility requirements can be
found 1n the RFP.

Organizations interested 1n making application through the
TS95 RFP are encouraged to attend one of the following
funding information workshops listed The workshops will
provide potential applicants an opportunity to meet
TCADA staff, discuss the inteni of the RFP, potential for
funding, and obtain help with the application. Following
the workshop, TCADA staff may provide telephone assis-
tance regarding application forms and submuission require-
ments For more information about workshop locations,
contact the Funding Processes Department at (512)
867-8265

The date, time, city, and location of each workshop are as
follows. Tuesday, April 26, 1994, 9.00 am.-4.00 p.m.,
McAllen, McAllen Public Library, Fust Floor Exhibit
Room, 601 North Main, McAllen, Texas, 78501, Wednes-
day, April 27, 1994 900 a.m.4:00 p.m, Houston, St.
Paul United Methodist Chutch, Fondren Hall, 5501 South
Main. Houston, Texas 77004; Thursday, April 28, 1994,
900 a m-4 00 p m, Dallas Scottish Rite Hospital Audito-

rium, 2222 Welborn Street, Dallas, Texas 75219; Friday,
April 29, 1994, 9:00 am.-4:.00 p.m., Abilene, Abilene
Public Library Auditorium, 202 Cedar Street, Abilene,
Texas 79601; Monday, May 2, 1994, 9.00 a.m.-4:00 p.m.,
Austin, Balcones Conference Center, Commons Building,
Room 1.102, 10100 Bumet Road. Austin, Texas 78758
Monday, May 2, 1994, 9:00 a.m.-4:00 p.m., El Paso,
Houchen Community Center, 609 Tays, El Paso, Texas
79901.

Individuals needing auxiliary aids or services should notify
Lynn Brunn-Shank at (512) 867-8113 at least two working
days prior to the workshop by mail, telephone, or RELAY
Texas (1-800-735-2989).

Issued in Austin, Texas, on Apnl 20, 1994.

TRD-9439520 David P Tatum
Interm Executive Director
Texas Commission on Akohol and Drug
Abuse
Filed April 20, 1994
¢ 2 ¢

State Banking Board
Notice of Hearing Cancellation

As no opposition has been noted in the application for the
Antoine National Bank, Houston, Texas, to convert to a
state banking institution under the name of The State Bank
of Texas, the hearing previously scheduled for Monday,
April 21, 1994, has been canceled.

Issued in Austin, Texas, on April 20, 1994,

TRD-8439652 Lynda A Drake
Director of Corporate Activities
Texas Department of Banking

Filed. April 22, 1994

¢ ¢ ¢
Texas Department of Commerce

Request for Proposals for JTPA Follow-
Up Survey Research Project

In accordance with the Job Training Partnership Act
(JTPA) [P.L. 97-300], the Texas Department of Commerce
(Commerce) announces a request for proposal to select a
Texas-based organization to conduct statewide survey re-
search related to the post-program follow-up of former
JTPA program participants.

The services requested are associated with an on-going
survey research project. Similar services are ourrently
provided by Texas A&M University's Public Policy Re-
sources Laboratory (PPRL).

[
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Detalled information regarding the project and the pro-
posal submission process will be provided in the Request
for Proposal (RFP) Instructions which will be available on
or about April 29, 1994, at the following location Texas
Department of Commerce, Work Force Development Di-
viston, 816 Congress Avenue, Sutte 1300, P.O. Box
12728, Austin, Texas 78711

The deadline for submission of proposals in response to
this request will be 4:00 p m. (CST) on Tuesday, May 31,
1994 Proposals, and any subsequent modifications, must
be received by the deadline to be eligible for consider-
ation Commerce intends to use the responses due May 31,
1994, as a basis for selecting a bidder who will be invited
to participate in further discussions and negotiations in
response to detaled project specifications The projected
start date for the project is on or about July 1, 1994,

Selecton will be based on demonstrated competence, bid-
der qualifications, quality and cost effectiveness of the
proposed approach, and evidence of conformance with
proposal cniteria In addition to detaled information re-
garding a proposed plan of work, bidders will be asked to
provide information related to key staff qualifications re-
lated to multiple-site survey research and associated sam-
pling strategies, general organizational capability to coor-
dinate, manage and staif a large-scale, on-going statewide
survey project; availabiity of bilingual interviewers and
qualified data processing staff, demonstrated effectiveness
on prior efforts of a similar nature, especially those related
to post-program tracking of p. *'cipants in employment
and training or other human resource-related programs,
and other information as specified in the RFP Instructions

As the agency responsible for the JTPA program admins-
tration, Commerce reserves the right to accept or reject
any or all proposals submitted Commerce 1s under no
legal requirement to execute a resulting contract on the
basis of this advertisement, the matenal provided may be
used only as a means of identifying the various contractor
alternatives. The RFP does not commit Commerce to pay
any costs incurred prior to the execution of a contract.

Issuance of the material 1n no way obligates Commerce to
award a contract or to pay any costs incurred in the
preparation of a response. In addition, Commerce reserves
the night to vary all provisions set forth at any time prior to
the execution of a contract when deemed to be in the best
interest of the State of Texas.

For further information regarding this notice, please con-
tact Teresa Alvarez, Evaluator, or Sarah Bauley, Planning
Supervisor, at Texas Department of Commerce, Work
Force Development Division, PO Box 12728, Austn,
Texas 78711, (512) 320-9800, TDD (512) 320-9698

Issued in Austin, Texas, on Apnl 22, 1994

TRD-9439670 Deborah C Kasinn

Acting Executive Director
Texas Department of Commerce

Filed: April 23, 1994

¢ ¢ ¢
Texas Board of Criminal Justice
Correction of Error

The Texas Board of Criminial Justice submitted a Request
for Consultant Services The document appeared 1n the
April 8, 1994, issue of the Teaas Register (19 TexReg
2565)

In the fifth paragraph Art Mosley's phone number was
incorrectly listed as "(409) 294-4023" it should be "(409)
291-4023"

¢ L4 ¢

Texas Environmental Awareress
Network

Notice of Monthly Meeting,

The Texas Environmental Awareners Network, an associa-
ton of state agencies and envirormental and educational
orgamuzations, will meet Wednesday, May 11, 1994, at
900 am at Texas Parks and Wildlife Department, Wild
Basin Preserve Offices, 805 South Capital of Texas High-
way, Austin, Texas 78746

For information about the meeting, or to place an item on
the agenda. contact Bob Murphy, TEAN Chaur, by mail at
4200 Smith School Road, Austin, Texas 78744, (512)
389-4360, fax (512) 3894394

Issued in Austin, Texas, on Aprl 21, 1994

TRD-9439555 John Wiillams
Secretary
Texas Environmental Awareness Network

Filed: April 21, 1994

¢ * ¢

Governor’s Office of Immigration and
Refugee Affairs
Request for Proposals

SUMMARY The Governor's Office of Immigration and
Refugee Affairs 1s pleased to announce the availabulity of
Refugee Social Service Grant Funds for the purpose of
providing services to the eligible refugee population in
Texas. The actual amount of the award will be contingent
upon federal appropriation

The Code of Federal Regulations (CFR) 45, Parts 400 and
401 give the State the authority to contract with public or
private non-profit agencies to provide services to refugees
In Texas, the Governor's Office of Immigration and Refu-
gee Affairs 1s responsible for the administration of the
Refugee Social Services Program

Funds will be awarded on a compeutive basts to those
applicants that can demonstrate the greatest aptitude for
effecuvely serving the desired consutuents All contracts
will be on a cost retmbursement basis.

All public or private agencies and organizations that can
demonstrate the expertise necessary to provide services to
the refugee communities of Texas are encouraged to sub-
mit proposals. Proposals must be typewritten or printed,
and five copies must be submitted to: Debbie Desmond,
Refugee Program Manager, Governor's Office of Immi-
gration and Refugee Affaws, 9101 Burnet Road 216,
Austin, Texas 78758

APPLICATION DEADLINE DATE. All proposals must
be received 1n the Governor's Office of Immigration and
Refugee Affairs by 400pm CST on July 1, 1994, No
proposal received after that deadline will be considered

EVALUATION OF PROPOSAL AND AWARD The fi-
nal selection of grantees for award shall be made by the
Governor's Office of Immugration and Refugee Affairs
after careful evaluation of cach proposal according to the
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attached evaluation criteria and in accordance with appli-
cable state and federal laws and regulations.

A copy of the complete RFP package including a detailed
explanation of the RFP and the evaluation criteria will be
sent upon written request. Please contact Debbie Desmond
at the above address.

Issued in Austin, Texas, on April 25, 1994.

TRD-9439728 David A. Tabot
General Counsel
Office of the Governor

Filed: April 25, 1994

¢ ¢ ®
Texas Department of Health
Correction of Errors

The Texas Department of Health submitted proposed
amendment to §§130.2, 130.3, 130.5-130.7, 130.9, 130.10,
130.12, concerning the registration of code enforcemen:
officers. The rules appeared in the April 5, 1994, issue of
the Texas Register (19 TexReg 2360).

The department’s submission of §130.6(b)(2)(A) was sub-
mitted as new language and therefore should have been
published as bold print to indicate new language.

L4 ¢ ¢

The Texas Department of Health submitted adopted
amendments to §§125. 1-125.8, concerning special care
facilities. The rules appeared in the April 5, 1994, issue of
the Texas Register (19 TexReg 2395).

The department’s submission of §125.2(a)(14) contained
errors and should be corrected to read as follows:

"(14) a written policy for publicly known natural disaster
preparedness for residents. The written policy shall include
a plan for the reasonable mechanism for triaging residents;
the notification of appropriate personnel, family members
and significant other in the event of a disaster; the identifi-
cation of appropriate community resources; and the identi-
fication of possible evacuation procedures. The policy
shall require how the facility will actually evacuate, trans-
post or triage residents should the circumstances of the
disaster require such action.”

¢ ¢ ¢

Notices of Emergency Cease and Desist
Order

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Tricorp of Tennessee of Springfield,
Tennessee, to cease and desist operating any sources of
radiation at any location in Texas until the company’s
service has been properly registered with the bureau or the
company has been granted reciprocity to perform the
service in Texas. The bureau determined that the use of
mobile x-ray services that have not been registered nor
granted reciprocal recognition constitutes an immediate
threat to public health and safety and the existence of an
emergency. The company is further required to provide
evidence satisfactory to the bureau regarding the actions

taken to properly register with the bureau or obtain recip-
rocal recognition and pay all appropriate fees, and the
methods employed to prevent the recurrence of the viola-
tions.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
a.m. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on April 25, 1994.

TRD-9439718 Susan K Steeg
General Counsel, Oftice of Genera!
Counsel
Texas Department of Heakth

Filed: April 25, 1994
2 ? ¢

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Frisco Medical and Surgical Clinic
(registrant-R14073) of Frisco to cease and desist using the
fluoroscopic system of the Picker x-ray unit at the regis-
trant's facility until actions are taken to either disable the
fluoroscopic system or equip it with an image intensifica-
tion system. The bureau determined that the continued use
of this radiation source at the facility results in an exces-
sive amount of radiation exposure to the patient than that
needed to produce a diagnostic image, and constitutes an
immediate threat to public health and safety. The registrant
is further required to provide evidence satisfactory to the
bureau regarding the actions taken to correct the violation
and the methods to prevent its recurrence.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
a.m. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on April 25, 1994.

TRD-9439715 Susan K. Steeg

General Counsel, Office of General
Counsel
Texas Depantment of Healh

Filed: April 25, 1994
¢ ¢ ¢

Notice of Emergency Impoundment
Order

Notuce is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered South Texas Radiology Group (regis-
trant R-01292) of San Antonio to immediately surrender to
the bureau for impoundment the source of radiation in the
registrant’s possession that is used for mobile
mammographic screening. The order was issued because
the use of radiation machines and the performance of
mobile mammographic screening not authorized in the
certificate of registration constitutes an immediate threat to
public health and safety and the existence of an emer-
gency. The order will remain in eflect until the bureau has
received, reviewed and approved the written evidence
supplied by the registrant regarding the actions taken to
comply with Texas radiation regulations.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
a.m. to 500 p.m. (except holidays).

L/
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Issued in Austin, Texas, on Apnl 25, 1994.

TRD-9439717 Susan K Steeg
General Counsel, Otfice of General
Counsel
Texas Department of Health

Filed Apnl 25, 1994

* ¢ ¢

Notice of Intent to Revoke Certificates
of Registration

Pursuant to Texas Regulations for Control of Radiation
(TRCR). Part 3, (25 Texas Admumstrative Code
§289 112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed a com-
plaint agamnst the following registrant. Larry L
Cunningham, DD S, Inc, Bedford, R10541

The department wntends to revoke the certificate of regis-
tration, order the registrant to cease and desist use of
radiation machine(s), order the registrant to divest himself
of such 2quipment, and order the registrant to present
evidence satisfactory to the bureau that he has complied
with the orders and the provisions of the Health and Safety
Code, Chapter 401 If the fee 1s paid and the items 1n the
complaint are corrected within 30 days of the date of
complaint, the department will not 1ssue an order.

This notice affords the opportunity to the registrant for a
hearing to show cause why the certificate of registration
should not be revoked A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complant to be valid Such wntten
request must be filed with Richard A. Ratliff, P.E, Chief,
Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49%th Street, Austin, Texas
78756-3189 Should no request for a public hearing be
tmely filed or if the fee is not paid or if the items in the
complaint are not corrected, the certificate of registration
will be revoked at the end of the 30-day period of notice.
A copy of all relevant material 1s available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am to 500 p.m (except holidays)

Issued in Austin, Texas, on April 25, 1994.

TRD-8439718 Susan K Steeg

General Counsel, Office of General
Counsel
Texas Deparntment of Health

Filed. April 25, 1994

L 4 ¢ ¢
Notice of Rescission of Order

Notice 1s hereby given that the Bureau of Radiation Con-
trol, Texas Department of Health, rescinded the following
order. Emergency Cease and Desist Order and Notice of
Violation 1ssued March 23, 1994, to Chase/Medstat, Inc.,
870 Dorothy Drive, Suite 700. Richardson, Texas 75081,
holder of Certificate of Registration Number R09577.

A copy of all relevant matenal is available for public
inspection at the Bureau of Radiation Control, the Ex-
change Building, 8407 Wall Street, Austin, Monday-
Friday, 8.00 am to 5:00 p.m (except holidays).

Issued in Austin, Texas, on April 25, 1994,

TRD-8439719 Susan K. Steeg
General Counsel, Office of General
Counse!
Texas Depariment of Health

Filed. April 25, 1994

¢ ¢ ¢

Texas Health and Human Services
Commission
Public Notices

The Health and Human Services Commission State Medic-
aid Office has received approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 93-22, Amend-
ment Number 407.

The amendment allows for reimbursement to licensed
dietitians for nutritional services provided to the EPSDT
population. The amendment is effective July 1, 1993

If additonal information is needed. please contact Janet
Kres, Texas Department of Health, at (512) 338-6465

Issued in Austin, Texas, on Apri 20, 1994.

TRD-9439512 Tim Graves
Deputy Commissioner
Texas Health and Human Services
Commission
Filed: April 20, 1994
] ] L J

The Health and Human Services Commission State Medic-
aid Office has received approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 93-30, Amend-
ment Number 415.

The amendment adds "special transportation services” to
the list of services covered under Texas' benefit package
entitled School Health and Related Services (SHARS).
The amendment is effective August 1, 1993.

If additional information is needed, please contact Ray
Gudur, Texas Department of Health, at (512) 338-6469.

Issued in Austin, Texas, on April 20, 1994,

TRD-9439513 Tim Graves

Deputy Commissioner
Texas Health and Human Services
Commission

Filed: April 20, 1994
¢ ¢ ¢

The Health and Human Services Commission State Medic-
aid Office has received approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 93-34, Amend-
ment Number 419.

The amendment incorporates coding changes resulting
from implementation of the new Form 3650, Level of
Care. The amendment is effective October 1, 1993

If additional information is needed, please contact Kathy
Hall, Texas Department of Health, at (512) 450-3702.
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Issued in Austin, Texas, on Apni 20, 1994

TRD-9439514 Tim Graves

Deputy Commissioner
Texas Health and Human Services
Commission

Filed. April 20, 1994
¢ ¢ ¢

The Health and Human Services Commission State Medic-
aid Office has recewved approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 93-35, Amend-
ment Number 420

The amendment elimmnates one facility (Crossroads. De-
velopmental Center) from the spectal facility rate class
because that facility no longer meets the eligibility criteria
The amendment 1s effective October 1, 1993

If additional information 1s needed. please contact Kathy
Hall, Texas Department of Health, at (512) 450-3702

Issued in Austin, Texas, on Apnil 20, 1994

TRD-9439515 Tim Graves

Deputy Commissioner
Texas Health and Human Services
Commisston

Filed April 20, 1994
¢ ¢ *

The Health and Human Services Commussion State Medic-
ard Office has received approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 94-01, Amend-
ment Number 430

The amendment removes the $312 50 and 62 5% lLimuta-
tions to outpatient psychiatric benefits The amendment is
effecive February 1, 1994

If additional information is needed, please contact Genie

DeKneef, Texas Department of Health, at (512)
338-6509.
Issued in Austin, Texas, on April 20, 1994
TRD-9439516 Tim Graves

Deputy Commussioner

Texas Health and Human Services

Commission
Filed. Apnil 20, 1994
¢ ¢ ¢

The Health and Human Services Commussion State Medic-
aid Office has recewved approval from the Health Care
Financing Administration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 94-03, Amend-
ment Number 432.

The amendment adds heart/lung transplants as ¢ ~overed
service under the Texas Medicaid Program The amend-
ment is effective January 1, 1994

If additional information is needed, please contact Genie
DeKneef, Texas Department of Health, at (512)
338-6509.

Issued in Austin, Texas, on Apnl 20, 1994

TRD-9439517 Tim Graves
Deputy Comimissioner
Texas Heatth and Human Services

Commission

Filed Apnl 20, 1994

. L 4 ¢
The Health and Human Services Commusion State Medae-
aid Office has recewved approval trom the Healh Care
Financing Admunistration to amend the Tale XIX Medical
Assistance Plan by Transouttal Number 04 06 \mend

ment Number 435

The amendment establishes the outpatient hosputal eim-
bursement methodology at 94 6% ot cost duning state
fiscal year 1994 and 89 4% of cost during state fical year
1995 ‘The amendment is etffective February | 1994

If additional intormation 15 needed, please comact Geate
DeKneef, ‘lexas Department ol Health, at (312)

338-6509
Issued i Austin, Texas, on Apul 20, 1994
TRD 9439518 Tim Graves

Deputy Commissioner
Texas Health and Human Sarvicas
Commission

Filed Aprnil 20, 1994

¢+ ¢ ¢
Texas Department of Human Services
Public Hearing

The Texas Department of Human Services (TDHS) will
conduct a public hearning to receive comments on the
department’s proposed reunbursement rates for the Per-
sonal Assistance Services rate of the Nursing Facility
Wawer program The hearing 1s held 1 comphance with
40 TAC §24 102()). which requires a public hearing on
proposed reimbursement rates for medical assistance pro-
grams The public hearing will be held on May 5. 1994, at
900 a m in Board Room (!125E) of the John H Winters
Building (701 West 51st Street, Austin, Texas, First Floor,
East Tower) If you are unable to attend the hearing, but
wish to comment on the rates, wrtten comments will be
accepted If received by 500 pm of the day of the
hearing Please address written comments to the attention
of Sherrt Willlams Written comments may be mailed to
the address 1n this notice, delivered to the receptionist in
the lobby of the John H Winters Center or faxed to (512)
450-3014 Intercsted parties may request to have mailed to
them or may pick up a briefing package concerning the
proposed reimbursement rates on, or after April 20, 1994,
by contacting Sherri Willhams, MC W-425, PO Box
149030, Austin, Texas 78714-9030, (512) 450-4817

Persons with disabilities planming to attend this hearing
who may need auxiliary ards or services are asked to
contact Sherrt Wiliarns (512) 4504817 by May 2. 1994,
so that appropriate arrangements can be made

Issued in Austin, Texas, on Apul 22, 1994

TRD-9439626 Nancy Murphy
Section Manager, Policy and Document
Support

Texas Dopartment of Human Services
Filed Apnil 22, 1994

L4 ¢ ¢
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Standards and Education ("Committee”) considers infor-
mation concerning the death of Texas peace officers who
die in the line of duty, conforming to the Eligibility
Criteria Rule, §§229.1-229 20, published in the March 26,
1993, issue of the Texas Register (18 TexReg 1940).
Information is accepted by the Durector of tie Memorial,
in Austin, from any source and a pending file is created.
Each case is researched and verified, and recommenda-
tions are made by the Durector to the Committee at regu-
larly scheduled meetings. Law enforcement agencies and
famulies of the officers are asked to help document the life
and career of each officer, as well as the fatal incident.
Actions taken by the Committee are printed in the Texas
Register, the officers’ agencies are notified, and family
members are contacted. if known and if appropriate Each
of the procedures in the eligibility process was published
in the January 4, 1994, issue of the Texas Register (19
TexReg 119) and each indicates the verification status of
the individual case.

Texas Department of Insurance
Third Party Administrators

The following third party administrators (TPA) applica-
tions have been filed with the Texas Department of Insur-
ance and are under consideration

Application for incorporation in Texas for The Bowling
Shaver Group, Inc., a domestic third party administrator.
The home office is in Denton, Texas

Application for a name change 1n Texas for Comprehen-
sive Benefits Service Company. Inc., (doing business un-
der the assumed names of Comprehensive Benefits Service
Company, Inc. and CBSC), a foreign third party adminis-
trator. The proposed new name is EBP HealthPlans, Inc
The home office 1s Minneapolis, Minnesota.

Any objections must be filed within 20 days after this
notice was filed with the Secretary of State, addressed to
the attention of Chuck Waites, 333 Guadalupe Street, M/C
105-6A, Austin, Texas 78701

The Committee met on March 7, 1994, to consider 14
names for wnduction and 21 names for enrollment The
following list shows the action taken by the Committee in

Issuved in Austin, Texas on Aprd 21, 1994

each case.

TRD-94335380

D J Powers
Legal Counsel
Texas Department of Insurance

Any person who has information concerning the fatal
incidents on the Lives and careers of the persons listed, or

any Texas Peace Officer who has died in the line of duty
since August 5, 1823, should contact Edward T Laine,
Director-Special Programs, Texas Commission on Law
Enforcement Officer Standards and Education. 1033 La
Posada, Suite 240, Austin, Texas 78752.

Fied: April 21, 1994

¢ ¢ ¢

Texas Commission on Law
Enforcement Officer Standards and
Education

Texas Peace Officers’ Memorial
Advisory Committee to the Texas
Commission on Law Enforcement
Officer Standards and
Education-Committee Actions
Concerning Inductions and Enrollments

The Texas Peace Officers’ Memorial Advisory Committee
to the Texas Commission on Law Enforcement Officer

Qfficer's Name, Position. and Agency

Dan LaFayette McDuffie

Texas Ranger

Texas Department of Public Safety July 7, 1931 Induction
Louis Mackey Chaudoin

Deputy Sheriff

Cameron County Sheriff's Department February 19, 1936 Induction
Henry R. Taylor

Assistant Chief of Police
Brenham Police Department September 14, 1941 Induction
Albert Walter Jakubek

Chief Deputy Sheriff

LavVaca County Sheriff's Department October 12, 1969 Induction
Travis Ed Williams

Police Officer

Mesquite Police Department

September 23, 1974 Induction
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William Riley Mullins, Jr.
Patrol Officer
Yorktown Police Department

Bennie Royce Everett
Lieutenant
Athens Police Department

William Thomas Laws, Jr.
Patrolman
Cedar Park Police Department

Gordon Terry Toal
Police Corporal
Odessa Police Department

Ed Holcomb, Jr.
Sergeant
Conroe Police Department

Michael Ray Williamson, Sr.
Police Officer
Euless Police Department

Lowell Clayton Tribble
Police Officer
Farmers Branch Police Department

Robert Darrell Wright
Deputy Sheriff
Williamson County Sheriff's Department

Larry J. Miller
Deputy Sheriff
Hood County Sheriff's Department

Marion Dyer "M.D." Hodges
Reserve Deputy Sheriff
Gregg County Sheriff's Department

Lyndon Fred King
Police Officer
Grand Prairie Police Department

Donald Clark Arnold
Sergeant
Sherman Police Department

Milton Charles Boortz
City Marshal

Malone City Marshal N/K/A
Malone Police Department

Milligan Ray Burk
Patrolman
McKinney Police Department

July 12, 1976

January 6, 1977

December 20, 1979

August 19, 1982

September 14, 1982

November 28, 1982

August 27, 1983

August 6, 1985

January 26, 1992

August 31, 1991

March 1, 1982

December 23, 1969

March 25, 1971

January 30, 1970

Induction

Induction

Induction

Induction

Induction

Induction

Induction

Induction

Induction

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

. IN
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Charlie Lester Fields
Deputy
Henderson County Sheriff's Department

Jesse Earl McFarland, 1II
Deputy
Liberty County Sheriff's Department

Richard Scott Rogiers
Deputy Marshal
Balcones Heights Police Department

Y

Bennett Thomas Spradley
Police Officer
Nacogdoches Police Department

Patrick Lynn Grun
Police Officer
Village Police Department

William Keith Thurston
Sergeant
Denton County Sheriff's Department

Walter Tommy Collins
Lieutenant
Wichita Falls Police Department

Walter Edwin Rappolee, Jr.
Officer
Wichita Falls Police Department

Robert Edward Fellows
Officer
Wichita Falls Police Department

Russell Scott
Officer
Wichita Falls Police Department

Charles Sleigh "Doc" Carlisle
Officer
Wichita Falls Police Department

Robert Glenwood Robinson
Sergeant
Corsicana Police Department

James Michael Carpenter
Officer
Crowley Police Department

Jalmar Lamar Wilson
Sheriff
Motley County Sheriff's Department

March 7, 1956

May 21, 1990

March 12, 1989

December 2, 1948

January 6, 1987

December 10, 1986

July 25, 1989

August 22, 1968

August 22, 1968

November 28, 1958

June 29, 1933

December 23, 1962

February 13, 1979

November 12, 1976

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment

Enrollment
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Roger Charles Hobden
Police Officer
Duncanville Police Department

Michael 0. Poe
Sergeant
Duncanville Police Department

December 3, 1979

December 3, 1979

¢
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Issued in Austin, Texas, on Apnl 21, 1994

TRD-9439592 Truman Lewis

Assistant Director
Toxas Commission on Law Entorcement
Officer Standards and Education

Filed Apnl 21, 1994

¢ ¢
Texas Natural Resource Conservation
Commission
Call for Comment

The Texas Natural Resource Conservation Commission
(commuission) requests written comunents pertaining to spe-
cific challenges, concerns, and technical difficulties en-
countered 1n the implementation of the rules of Subchapter
R of 30 Texas Administrative Code (TAC), Chapter 335

In the imtial publication of these tules (November 13,
1992). the commission stated 1ts mtention to reevaluate the
rules and publish a summary of how the rule was affecting
waste management, disposal, classification and general
comphance by October 1, 1994 This request tor informa-
tion 1s made to assist the commssion 1n fulfilling this
commitment and the submutted information will be used
evaluating whether the rule should be modified

The ¢ ‘mmussion staff requests comments about positive or
negative effects of the rules and examples of challenges,
concerns or difficulties in complying cither technucally or
procedurally with the 1ules Information 1s needed on
whether the rule, as written, 1s understandable ana whether
the ultimate disposal and management of wastes will be
affected and to what extent The commission 1s interested
in which waste streams have changed classitications and
whether the management standard for any new classifica
tions correspond with the actual threat to human health or
the environment posed by that waste stream

The commussion seeks comment on the following <pecific
topics classification of empty contaners. disposal tevels
and analytical testing tequirements for total petroleum
hydrocarbon (TPH)-contaiming (or ‘TPH-contammated)
wastes, use and comprehension of the clasafication varn-
ance process, ability to achieve regulatory detection levels
using Environmental Protection Agency or commission
approved analytical test methods, usefulness ot the generic
plant trash classification, 1dentificauon and classttication
of construction debris, classification and management of
contaminated personal protective equipment, and classih
caution and disposal of stabilized wastes Further discussion
on a majority of these topics 15 set forth below

The commission requests comments on the efficiency and
practicality of using ott 1 test methods for analyzing I'PH-

contaimng  or TPH-contaminated wastes. Possible
approaches to'the classification of such wastes include
specifying within the rule the classification of wastes that
are regulated under another commussion program, or speci-
fying wastes which are not a major environmental con-
cern Another option would be to utihze TPH values to
indicate when addiwonal tesung to determine potential
harm would be required for a less stringent classification
In order to explore this option, the commission requests
information on the vartous carcmnogenic/toxic/hazardous
components that are found 1n vanous petroleum products
and wastes to develop a more customized list of poten-
tally harmiul constituents

The commussion requests feedback on the usefulness of
the plant refuse classificaton (particularly supplemental
plant production 1efuse) as it now reads, as well as poten-
tial improvements

The commission requests comment on managing uncon-
taminated construction debris as a specifically classified
waste stream, such as the waste streams described in 30
TAC §335508

The commussion 1s also interested in the long-term stabul-
ity of the various stabilization techniques, methods and the
techniques utilized to determine the long-term stability

The commiswion requests information on whether, under
nonmal laboratory performance conditions, the concentra-
tons histed n Table |, Appendix | of the rules can be
achieved If not, why, as well as what levels are achiev-
able The commussion 15 interested i "achievable” detec-
uon levels tor these constituents, as well as the achievable
levels when performming the 7-Day Distilled Water Leach-
ate Test

Proposed improvements. solutions, examples and general
comments shall be provided 1n written form and sent to
Grace M Montgomery Faulkner, Texas Natural Resource
Conservation  Commission, Industnal and Hazardous
Waste Division, Waste Evaluation Section, P O. Box
13087, Ausun, Texas 78711-3087 Comments will be ac-
cepted 60 days after publication of this notice

issued mn Austin, Texas, on Apni 25, 1994

TRD 9439702 Mary Ruth Holder
Director, Legai Division
Texas Nalural Resource Conservation
Commission

Filed Apnl 23, 1994
¢ ¢ ¢
Enforcement Orders

Ihe Texas Natural Resource Conservaton Commission
submitted a notice of an enforcement order 1ssued to
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International Estate Corporation (No Permit). The order
was issued on March 18, 1994. The first paragraph on the
notice contained an error as submitted. It should read: An
Enforcement Order was issued to International Estate Cor-
poration (Expired Permit Number 12634-01) on March 18,
1994, assessing $810 in administrative penalties.

Issued in Austin, Texas, on April 22, 1994

TRD-3439605 Gloria A. Vasquez
Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: April 22, 1994
L 4 ¢ ]

An agreed enforcement order was entered regarding Mobil
Oil Corporation-Beaumont Refinery (Permit Number
SWR 30587) on April 12, 1994, assessing $498,640 n
administrative penalties with $198,640 deferred.

Information concerning any aspect of this order may be
obtained by contacting Gene Montes, Staff Attorney,
Texas Natural Resource Conservation Commission, P O.
Box 13087, Austin, Texas 78711-3087, (512) 239-0664.

An agreed enforcement order was entered regarding City
of Texas City (Permit Number 10375-01) on April 15,
1994, assessing $25,500 in adminustrative penalties with
$5.600 deferred

Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney, Texas
Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087, (512) 239-0678.

An agreed enforcement order was entered regarding Do-
mestic Utility Company (Permit Number 11762-01) on
April 15, 1994, assessing $8.200 in administrative penal-
ties.

Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney, Texas
Natural Resource Conservation Commission, P O. Box
13087, Austin, Texas 78711-3087, (512) 239-0678

An agreed enforcement order was entered regarding Phil-
lips Petroleum Company (Permit Number SWR 30048) on
April 12, 1994, assessing $537,742 in admunistrative pen-
alties.

Information concerning any aspect of thus order may be
obtained by contacting Sally Jo Hahn, Staff Atiorney,
Texas Natural Resource Conservation Commission, P.O
Box 13087, Austin, Texas 78711-3087, (512) 239-0682

Issued in Austin, Texas, on Aprl 19, 1994

TRD-9439604 Glona A Vasquez
Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: April 22, 1994
L ¢ ¢

Notice of Application for Waste Disposal
Permits

Attached are Notices of Application for waste disposal
permits These notices were issued during the period of
April 18-22, 1994,

These applications are subject to a Commisston resolution
adopted August 18, 1993, which directs the Commission’s
Executive Director to act on behalf of the Commission and
1ssue final approval of certain permit matters. The Execu-
tive Director will issue the permits unless one or more
persons file written protests and/or requests for hearing
within 30 days of the date of newspaper publication of
notice concerning the application(s)

If you wish to request a public hearing, you must submit
your request in writing. You must state your name, mail-
ing address, and daytime phone number, the permit num-
ber or other recognizable reference to this application; the
statement "I/we request a public hearing”; a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the
apphicant’s operations; and your proposed adjustment to
the application/permit which would satisfy your concerns
and cause you to withdraw your request for hearing. If one
or more protests and/or requests for hearing are filed, the
Executive Director will not issue the permit and will
forward the application to the Office of Hearings Examin-
ers where a hearing may be held If no protests or requests
for hearing are filed, the Executive Director will sign the
permit 30 days after publication of this notice or thereaf-
ter If you wish to appeal a permut issued by the Executive
Director, you may do so by filing a written Motion for
Reconsideration with the Chief Clerk of the Commission
no later than 20 days after the date the Executive Director
signs the permut

Requests for a public hearing on this application should be
submitted in writing to Kerry Sullivan, Assistant Chief
Hearings Examiner, Texas Natural Resource Conservation
Commission, PO Box 13087, Austin, Texas 78711, (512)
463-7908

Akzo Chemicals, Inc., a Fluidized Cracking Catalyst Hy-
dro Processing Catalyst, Polymer Chemicals and Eurecat
plants, the plant site is in Friendswood Development’s
Bayport Industrial Park at 13000 Bay Park Road in the
City of Pasadena, Harris County, Texas; renewal; 02182

Brushy Creek Municipal Utlity District; the Brushy Creek
Municipal Utiity District South Wastewater Treatment
Facilities, are at the intersection of County Road 174
(Brushy Creek Road) and Great Oaks Drive in Williamson
County, Texas, amendment, 11865-01

Coe Uuhues, Inc, the Victoria Station Wastewater Treat-
ment Facilites, the plant site 1s approximately 1-1/2 miles
southwest of the intersecion of FM Road 149 and FM
Road 2978 in Montgomery County, Texas. renewal,
12687-01

City of Collinsville, the wastewater treatment facilities; are
approximately 05 mile southeast of the intersection of
US Highway 377 and FM Road 902 in Grayson County,
Texas, renewal, 10151-01.

Lafarge Corporation, the Balcones Cement Plant, the plant
site 1s at the intersection of Wald Road and Solms Road.

¢
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approximately 0.75 miles north of Interstate Highway 35
and approximately 1.8 miles southwest of the City of New
Braunfels in Comal County, Texas; renewal; 02179.

Hallco Texas, Inc.; a nonhazardous industrial solid waste
landfill; the plant site is on the south side of State High-
way 72 approximately ten miles east of the City of Tilden
in McMullen County, Texas; new; 03665.

Harris County Municipal Utility District Number 148; the
North Wastewater Treatment Facilities; the plant site is at
11750 Currin Forrest Drive, approximately 1,600 feet
south-southeast of the intersection of North Lake Houston
Parkway and Kings Lake Forrest Drive in Harris County,
Texas; renewal;, 11818-01.

Harris-Fort Bend Counties Municipal Utility District Num-
ber One; the Falcon Point Wastewater Treatment Facili-
ties; the plant site is on the north side of Rosner Road;
approximately 3,000 feet northeast of the intersection of
Green-Busch Road and Rosner Road; approximately 2.5
miles southeast of the intersection of Interstate Highway
10 and FM Road 1463 in Fort Bend County, Texas;
renewal; 12805-01.

City of Hidalgo; the wastewater treatment facilities; are
east of the City of Hidalgo, approximately 0.5 mile north
of U.S. Highway 281 and 0.5 mile east of FM Road 336 in
Hidalgo County, Texas; renewal, 11080-01.

J. C. Viramontes, Inc., doing business as Economy Laun-
dries; a laundering facility which washes blue jean gar-
ments; the plant site is at 12651 Montana Avenue, approx-
imately one mile east of the intersection of State Highway
Loop 375 and Montana Avenue (U.S. Highway 62/180)
east of the City of El Paso, El Paso County, Texas;
amendment; 03165.

Kent County, Kent County Courthouse; the wastewater
treatment facility and irrigation site; are approximately
1,200 feet south of FM Road 1228 and approximately
7.500 feet west of the intersection of FM Road 1228 and
State Highway 70 in Kent County, Texas; new;
13698-01.

LS Feeders, Inc.; the cattle feedlot; is approximately 3.75
miles west of the intersection of FM Roads 145 and 168,
immediately south of FM Road 145 and immediately east
of a County Road, approximately 3.5 miles west-southwest
of the Town of Hart in Castro County, Texas; amendment;
01397.

Longview Refining Associates, Inc.; a petroleum refinery;
the plant site is at 601 Premier Road in the City of
Longview, Gregg County, Texas; renewal; 00572.

Mountain Man, Inc.; the Caddo Village Wastewater Treat-
ment Facilities; the facilities are approximately 2,100 feet
north of FM Road 1097 and 1.9 miles east-northeast of the
City of Willis in Montgomery County, Texas; renewal;
12670-01.

Nueces County Water Control and Improvement District
Number Four; the District Mustang Island South Wastewa-
ter Treatment Facilities; the facilities are on Mustang
Island on the west side of Park Road 53, approximately
6.25 miles southwest of the intersection of Avenue G and
Park Road 53 in the City of Port Aransas in Nueces
County, Texas; renewal; 10846-02.

Warren Owen and Bobby Owen; a cattle feedlot; is on
Dairy Road, approximately 0.5 mile east of the Town of
Hereford, approximately one mile east of the intersection
of Progressive Road and Dairy Road, and approximatety

1.8 miles south-southeast of the intersection of U.S. High-
way 60 and Progressive Road in Deaf Smith County,
Texas; new; 03641.

S. A. Healy, Company, DART Construction Site; a tunnel
excavation and construction areas; the plant site is a
construction site along U.S. Highway 75 and north of the
intersection of U.S. Highways 75 and 67 in the City of
Dallas, Dallas County, Texas; new; 03504.

Steve Vanden Berge; the dairy; is approximately four
miles south on FM 219 from its junction with Highway 6
in Dublin, Erath County, Texas; 03687.

Texas A&M University Animal Science Teaching and
Research Complex (ASTREC); the complex contains a
maximum of 330 heifers and steers in pastures and 100
cows at the existing Beef Center; 543 sheep and goats at
the Sheep and Goat Center; 40 total animals at the Animal
Euthenics Center; 520 total animals (cattle, swine and
lambs) at the Nutrition and Physiology Center and 1,496
head of swine at the Swine Center; the ASTREC site is on
the south side of Highway 60 approximately four miles
southwest of the intersection of Highway 60 and FM Road
2818 in Brazos County, Texas; new. 03673.

West Harris County Municipal Utility District Number 11;
the wastewater treatment facilities; are adjacent to the west
side of Sam Houston Toll Road and the north side of a
Harris County Flood Control Ditch, south of West Road
and east of White Oak Bayou in Harris County, Texas;
new; 13689-01.

Wilbur C. and Clyde W. McCloy; the cattle feedlot; is on
the east side of an unnamed county road, approximately
two and ore-half miles north of FM Road 1595 and three
and one-half miles west of the Community of Pringle in
Hutchinson County, Texas; new; 03655.

Issued in Austin, Texas, on April 22, 1994,
TRD-9438637 Gloria A. Vasquez

Chiet Clerk
Texas Natural Resource Conservation
Commission
Filed: Apuil 22, 1994
L 4 ¢ ¢

Notice of Award

Pursuant to Texas Government Code, Chapter 2254,
Subchapter B, the Texas Natural Resource Conservation
Commission if filing notice that it has entered into an
interlocal contract for consulting services on April 19,
1994, The notice inviting responses to a Request for
Proposals resulting in this contract was published in the
Texas Register on December 3, 1993 (18 TexReg 9022).
The consultant will advise and assist the Texas Natural
Resource Conservation Commission in the development
and implementation of a model Master Composter training
program for community coordinators and volunteers. The
consultant selected is the City of Grapevine, with the
contract developed under the auspices of "Earthworks,”
the environmental education entity within the Grapevine
Parks and Recreation Department, 1280 South Main, Suite
101, Grapevine, Texas 76051. The contract is an interlocal
contract entered into pursuant to the Interlocal Cooperation
Act, Texas Government Code, Chapter 791. The total cost
of the contract will not exceed $26,000, and the term of
the contract is expected to be February 1, 1994, through
August 31, 199%4. The consultant will: provide a marketing
plan and graphics for the publicity campaign, a detailed
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curriculum for the training program, a model site plan for
building a demonstration site, and a plan for each of
Master Composter training three workshops by April 20,
1994, conduct first training workshop by April 30, 1994,
conduct second workshop by May 31, 1994; conduct third
workshop by June 30, 1994; deliver a master set of all
handouts by July 8, 1994; and provide a follow-up survey
and report summarizing overall impact of the training
program by August 8, 1994,

Questions concerning this award may be directed to Kitty
Coley, Composting Manager, Recycling and Waste Mini-
mization Section, Pollution Prevention and Recycling,
Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087 or call (512)
239-6771.

Issued in Austin, Texas, on April 25, 1994.

TRD-84398703 Mary Ruth Holder
Director, Lege! Services
Texas Natural Resource Conservation
Commission

Filed: April 23, 1994

¢ ¢ ¢

Notice of Opportunity to Comment on
Permitting Actions

The following applications are subject to a Commission
resolution adopted August 18, 1993, which directs the
Commission’s Executive Director to act on behalf of the
Commission and issue final approval of certain permit
matters. The Executive Director will issue the permits
unless one or more persons file written protests and/or
requests for hearing within ten days of the date notice
concerning the application(s) is published in the Texas
Register.

If you wish to request a public hearing, you must submit
your request in writing. You must state your name, mail-
ing address, and daytime phone number; the permit num-
ber or other recognizable reference to this application; the
statement “I/we request a public hearing"; a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the
applicant’s operations; and your proposed conditions
which would satisfy your concerns and cause you to
withdraw your request for hearing. If one or more protests
and/or requests for hearing are filed, the Executive Direc-
tor will not issue the permit and will forward the applica-
tion to the Office of Hearings Examiners where a hearing
may be held. If no protests or requests for hearing are
filed, the Executive Director will sign the permit ten days
after publication of this notice or thereafter If you wish to
appeal a permit issued by the Executive Director, you may
do so by filing a written Motion for Reconsideration with
the Chief Clerk of the Commission no later than 20 days
after the date the Executive Director signs the permut

Requests for a public hearing on this application should be
submitted in writing to the Chief Clerk's Office, Texas
Natural Resource Conservation Commussion, P.O Box
13087, Austin, Texas 78711, (512) 463-7875.

Application by Fort Bend County Municipal Utility Dis-
trict Number 25, for a minor amendment to Permit Num-
ber 12003-01 in order to add an Interim II phase with a
discharge volume not to exceed an average flow of
358,000 gallons per day via Outfall 001 The permut

currently authorizes a discharge of treated domestic waste-
water effluent at an interim volume not to exceed an
average flow of 260,000 gallons per day and a final
volume not to exceed an average flow of 500,000 gallons
per day via Outfall 001, which will remain the same. The
wastewater treatment plant is approximately 2,900 feet
east of FM Road 1464 and approximately 400 feet north of
0Old Richmond Road (Richmond-Gains Road) in Fort Bend
County, Texas.

Application by Huckabee and Sons Dairy, Inc., for a
minor amendment to Permit Number 03220 to modify the
capacity and location of the waste storage ponds as de-
signed in the original permit. The permit authorizes the
disposal of waste and wastewater from a daily operation.
The dairy will contain a maximum of 600 milking head.
Washdown water, flushwater and stormwater will be re-
tained in two storage ponds, where subsequently it will be
used to irrigate agricultural land. Manure/solids will be
disposed of as fertilizer on agricultural land. No discharge
of pollutants into water in the State is authorized by this
permit, The dairy is on an unnamed county road, south of
FM Road 205, approximately soven miles east of the
intersection of US highway 377 and FM Road 205 in
Erath County, Texas.

Application by Sejo. Inc., for a minor amendment to
Permit Number MSW2183 in order to revise the operating
hours to Monday-Friday from 6:00 a.m. t0 6:00 p.m., and
Saturday from 8:00 a.m. to 5:00 p.m. The plant site is at
1401 East Highway 80 in Abilene, Taylor County, Texas.

Application Number 23-801B by City of Edinburg to
combine municipal water rights owned, in whole or in
part, in Certificates of Adjudication Numbers 23-138,
13-140,23-158, 23-220, 23-256, 23441, as amended, with
the water rights authorized by Certificate Number
23-801, as amended, under Certificate Number 23-801, as
amended, designating such combination as Certificate
Number 23-801B. Applicant seeks to divert and use not to
exceed a combined total of 2202.72 acre-feet of water per
annum from the Rio Grande with municipal priority for
use within the City’s service area in Hidalgo County,
Texas in the Rio Grande Basin.

Application Number 23-3997K by City of Laredo for a
Texas Water Code, §11. 122, Water Use Permit Applica-
tion. Application to sever portions of the water rights they
own under Certificate of Adjudication Numbers 23-138
and 23-158, both as amended, from the certificates and to
combine these rights under Certificate of Adjudication
Number 23-3997, as amended and combined, to authorize
municipal use in Webb County, Texas.

Issued in Austin, Texas, on April 22, 1994,

TRD-9439636 Gloria A Vasquez
Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: Apnl 22, 1994
¢ ¢

Notice of Public Hearings

Notice 1s hereby given that pursuant to the requirements of
the Texas Health and Safety Code Annotated, §382.017;
Texas Government Code Annotated, Subchapter B, Chap-
ter 2001, and 40 Code of Federal Regulations, §51.102 of
the U.S. Environmental Protection Agency (EPA) regula-
tions, concerning State Implementation Plans (SIPs), the

¢
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Texas Natural Resource Conservation Commission
(TNRCC) will conduct public hearings to receive testi-
mony concerning revisions to Chapter 114 and the SIP.

The TNRCC proposes revisions to §114.3, concerning
Inspection Requirements; §114.5, concerning Exclusions
and Exceptions; the Ozone Control Strategy for Motor
Vehicle Inspection and Maintenance (I/M) programs; and
a new §114.6, concerning Hardship Waiver Eligibility
Cnteria. The amendments to Chapter 114 and the Control
Strategy are intended to provide a more cost-effective /M
program, to enable the EPA to determine that the /M SIP
meets the requirements of the Federal Clean Air Act, and
to clarify intent and eliminate any conflict between the
SIP, Chapter 114, and the inspection facilities operating
contract.

Public hearings on the proposal will be held at the follow-
ing times and locations: May 23, 1994, 7:00 p.m,
Houston-Galveston Area Council, 3555 Timmons Lane,
Houston, Texas; May 24, 1994, 7:00 p.m., John Gray
Institute, 855 Florida Avenue, Beaumont, Texas; May 25,
1994, 6:00 p.m., City of El Paso Council Chambers, Two
Cuvic Center Plaza, El Paso, Texas; and May 26, 1994, 7
00 p.m., Central Library Auditorium, 801 West Irving
Boulevard, Irving, Texas.

The hearings are structured for the receipt of oral or
written comments by interested persons. Interrogation or
cross-examination is not permitted; however, a TNRCC
staff member will discuss the proposal 30 minutes prior to
each hearing and will be available to answer questions
informally

Written comments not presented at the hearings may be
submitted to the TNRCC Central Office, P.O. Box 13087,
Austin, Texas 78711-3087 through June 3, 1994. Material
received by the TNRCC Mobile Source Division by 4:00
pm on June 3, 1994, will be considered by the Commis-
sion prior to any final action on'the proposal. Copies of
the proposal are available at the Central Office of the
TNRCC Mobile Source Division, located at 12118 North
TH-35, Park 35 Technology Center, Building E, Austin,
Texas and at all TNRCC regional offices. For further
information, contact Sherry Bryan at (512) 239-1994.

Persons with disabulities who have special communication
or other accommodation needs who are planning to attend
the hearings should contact the agency at (512)
239-1459. Requests should be made as far in advance as
possible.

Issued in Austin, Texas, on Apnl 20, 1994.

TRD-9439699 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource Conservation
Commission
Filed. April 23, 1994
] ¢

Notice of Receipt of Application on
Municipal Solid Waste Permit Number
MSW42-C

Attached is a Notice of Receipt of Application and Decla-
ration of Administrative Completeness for a municipal
solid waste permit issued during the period of April
18-22, 1994

This application has been determined to be administra-
tively complete, and will now be subject to a technical

evaluation by the staff of the Texas Natural Resource
Conservation Commission. Persons should be advised that
the application is subject to change based on such evalua-
tion.

Notices are issued pursuant to the Texas Health and Safety
Code, §361. 0665. Any person who may be affected by the
facility is entitled to request a hearing from the Commis-
sion. The Commission will issue further notice of the
application and the terms of any proposed draft permit
once the technical evaluation is completed.

Information concerning permit applications may be ob-
tained by contacting the Texas Natural Resource Conser-
vation Commission, P.O. Box 13087, Austin, Texas
78711, (512) 463-7898.

Waste Management of Texas, Inc.; Ferris; Type I, 1201
North Central, on the north side of the City of Ferris, on
the west side of U.S. Highway 75 in Ferris, Dallas and
Ellis Counties, Texas; amendment; MSW42-C.

Issued in Austin, Texas, on April 19, 1994,

TRD-9439606 Gloria A. Vasquez

Chiet Clerk
Texas Natural Resource Conservation
Commission

Filed: Apri 22, 1994
L4 ¢ ¢
Public Hearing Notice

The Texas Natural Resource Conservation Commission
will conduct a public hearing beginning at 9.00 a.m., on
Monday, May 9, 1994, in room 2018 of the "E" Building
in the TNRCC's Park 35 Office Complex in Austin,
Texas. The Park 35 Office Complex is located at 12118
North IH-35, in Austin.

This hearing is scheduled to update and clarify the public
on modifications to the new proposed regulations concern-
ing on-site sewage facility program administration and
design criteria. These regulations were proposed in the
January 25, 1994, issue of the Texus Register (19 TexReg
405). This hearing is not scheduled to receive public
comments.

The public is encouraged to attend the hearing so that
agency staff can answer any questions regarding the new
regulations. The Commission will be considering the new
regulations for final adoption at their June 29, 1994,
agenda. For additional information or questions regarding
this hearing contact Sherman Hart, TNRCC, Flood Man-
agement and Groundwater Program, P.0. Box 13087,
Austin, Texas 78711-3087, (512) 463-7972.

Issued in Austin, Texas, on April 20, 1994.

TRD-9439701 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource Conservation
Commission

Filed: April 23, 1994
¢ ¢ ¢

Texas State Board of Podiatry
Examiners

Correction of Error

The Texas State Board of Podiatry Examiners submitted
an adopted new §379.1 and §379.2. The rules appeared in
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the April 12, 1994, issue of the Texas Register (19 TexReg
2722).

Section 379.1 and §379.2 should be effective July 1, 1994.

¢ ¢ ¢
Texas State Board of Examiners of
Psychologists

Correction of Errors

The Texas State Board of Examiners of Psychologists
submitted a proposed amendment to §471.1, concerning
Notifications of Renewals. The rule appeared in the April
8, 1994, issue of the Texas Register (19 TexReg 2467).

In §471.1 the last line should read "The second notice will
not be mailed prior to the last day of their birth-month”.

¢ * ¢
Public Utility Commission of Texas

Notice of Intent to File Pursuant to
Public Utility Commission Substantive
Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Diagnostic Center Hospital, Houston, Texas.

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of Plexar-Custom
Service for Diagnostic Center Hospital pursuant to Public
Utility Commission Substantive Rule 23.27. Docket Num-
ber 12933

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for Diag-

nostic Center Hospital. The geographic service market for
this specific service is the Houston, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texss at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0256, cr (512) 458-0221 for teletypewriter
for the deaf.

issued in Austin, Texas, on April 19, 1994.

TRD-9439542 John M. Rentrow
Secretary of the Cornmission
Public Utility Commission of Texas

Filed: April 20, 1994

¢ L J ¢
Texas Racing Commission
Correction of Errors
The Texas Racing Commission submitted a proposed
amendment to §311.1, concerning the applicability of
Chapter 311 of the Commission’s rules. The rule appeared

in the April 19, 1994, issue of the Texas Register (19
TexReg 2818).

Section 311.1 should read: "§311.1. Applicability. This
chapter applies to:

¢ L 4 ¢

The Texas Racing Commission submitted a proposed
amendment to §311.2, concerning the use of best effort in
pari-mutuel races. The rule appeared in the April 19, 1994,
issue of the Texas Register (19 TexReg 2819).

Section 311.2 should read: "§3/1.2. Best Effort.”

Section 313.2(a): There should be a period after the word
"official”.

¢ . S

¢
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