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THE

OVERNOR

iaks l

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.

Appointments Made May 17,
1994
To be a member of the Petroleum Storage

Tank Advisory Committee for a term to
expire February 1, 1999: Carlos M. Marin,

Ph.D., 2727 Clifford Drive, Harlingen,

Texas 78550. Dr. Marin will be replacing
Raymond C. Loehr of Austin, who re-
signed.

To be a member of the Petroleum Storage
Tank Advisory Committee for a term to
expire February 1, 1997: Marie V. Kleck,
730 Tuexedo, San Antonio, Texas 78209.
Ms. Kleck will be replacing Gene Shull of
Tyler, whose term expired.

To be a member of the Texas State Board
of Veterinary Medical Examiners for a
term to expire August 26, 1999: Sharon O.
Matthews, P.O. Box 818, Albany, Texas
76430. Ms. Matthews will be replacing
Olivia Ruth Eudaly of Crowley, whose term
expired.

To be a member of the Trinity River Au-
thority of Texas Board of Directors for a
term to expire March 15, 1999: Michael P.
Heiskell, 3504 Gardenia, Arlington, Texas
76016. Mr. Heiskell will be replacing Roger
C. Hunsaker of Fort Worth, whose term
expired.

To be a member of the Central Colorado
River Authority Board of Directors for a
term to expire February 1, 1999: Robert J.
Cheaney, P.0. Box 667, Santa Anna, Texas
76878. Mr. Cheaney is being reappointed.

To be a member of the Coastal Coordina-
tion Council for a term to expire January
27, 1996: The Honorable Barbara K. Crews,
Mayor of Galveston, 1412 Sealy, Galves-
ton, Texas 77550. Mayor Crews is being
reappointed.

To be a member of the Texas State Com-
mission on National and Community Ser-
vice for a term to expire April 15, 1995:
Michae! Anthony De La Garza, 25524 Au-
tumn Glen, Boerne, Texas 78006. Mr. De

La Garza is being appointed to a new posi-
tion pursuant to Executive Order AWR
94-15.

To be a member of the Texas State Com-
mission on National and Community Ser-
vice for a term to expire April 15, 1996:
Raymond M. Hawkins, Ph.D., 400 West
South Town #605, Tyler, Texas 75703. Dr.
Hawkins is being appointed to a new posi-
tion pursuant to Executive Order AWR
94-15.

To be a member of the Texas State Com-
mission on National and Community Ser-
vice for a term to expire April 15, 1997
Philip Michael (Uri) Treisman, Ph.D., 3213
Hampton Road, Austin, Texas 78705. Dr.
Treisman is being appointed to a new posi-
tion pursuant to Executive Order AWR
94-15.

Issued in Austin, Texas, on May 18, 1994,

TRD-9441063 Ann W Richards
Governor of Texas
¢ ¢ ¢

. THE
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OTEXAS K THICS
_OMMISSION— -

—

The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512)

463-5800.

Opinions

AOR-211. File closed. No opinion issued,
answered by letter.

AOR-2317. File closed No opinion issued,
answered by letter.

Questions on particular submissions should
be addressed to the Texas Ethics Commis-
sion, P.O. Box 12070, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Auslin, Texas, on May 19, 1994.

TRD-9441149 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: May 19, 1994

¢ L4 ¢

EAOQ-204. Disposition of state reimburse-
ment for use of a car purchased with politi-
cal coatributions. (AOR-220).

Summary of Opinion. If an officeholder
seeks and obtains state reimbursement for a
use of a car purchased with political contri-
butions, the money paid to the officeholder
as reimbursement for use of the car must be
paid by the officeholder into the officehold-
er’s political fund.

EAQ-205. Whether a member of the legis-
lature may enter into "conservations or ne-
gotiations for future employment” with a
state agency, a local governmental body. or
a nongovernmental entity that does business
with the state. (AOR-227).

Summary of Opinion. Nothing in the laws
subject to interpretation by the Ethics Com-
mussion specifically addresses the issue of a
legislator engaging in negotiations for fu-
ture employment. The bribery law would
prohibit a legislator from accepting or solic-
iting future employment in exchange for
some official action on the part of the legis-
lator during the remainder of his term of
office.

EAO-206. Source of funds that may be
used to pay a fine assessed by the Texas
Ethics Commission under §254.042 of the
Election Code (civil penalty for late report).
(AOR-228).

Summary of Opinion. Payment of a fine
for filing a late report with the Texas Ethics
Commission is a political expenditure.

EAQ-207. What a candidate, officeholder,
or political committee may do with a contri-
bution from an anonymous source. (AOR-
230).

Summary of Opinion. There is no viola-
tion of Title 15 of the Election Code if a
candidate, officeholder, or political commit-
tee transfers an anonymous contribution to a
recognized tax-exempt charitable organiza-
tion.

EAO-208. Reporting requirements applica-
ble to a political committee that files reports
of contributions and expenditures with the
Federal Election Commission as well as
with the Texas Ethics Commission. (AOR-
231)

Summary of Opinion. General-purpose po-
litical committees are not required to report
political expenditures made in connection
with out-of-state campaigns, officeholders,
or measures on reports filed under Chapter
254 of the Texas Election Code.

EAO-209. Whether it is permissible to use
political contributions to purchase, prepare,
and mail congratulatory letters to parents
upon the birth of a child or certificates to
students upon graduation from high school
or college. (AOR-232).

Summary of Opinion. It is permissible for
an officeholder to use political contributions
to purchase, prepare, and mail congratula-
tory letters to parents upon the birth of a
child and certificates to students upon grad-
vation from high school or college. The
attorney general is the appropriate source
for determining whether the constitution
permits the use of state resources for such
purposes

Prpp— N

EAQO-210. Whether a particuler bumper
sticker is in violation of §255.006 of the
Election Code. (AOR-233).

Summary of Opinion. The particular
bumper sticker at issue in this opinion does
not violate §255.006 of the Election Code.
We caution that a candidate who is not an
incumbent in the office sought should avoid
uncertainty about the application of
§255.006 by using words such as "for" be-
fore the name of the office sought, or
"elect” before the candidate’s name.

EAO-211. Whether a brochure that lists the
duties of a justice of the peace and that
bears the name, courthouse address, and
courthouse phone number of a specific jus-
tice of the peace is political advertising that
may not be paid for with public funds.
(AOR-234).

Summary of Opinion. The attached bro-
chure is not "political advertising” as de-
fined in §251.001(16) of the Election Code.

EAQ-2{2. Whether the "revolving door”
provizions of Government Code, Chapter
572, apply where an individual previously
employed by a regulatory agency to per-
form public relations services in connection
with an issue subsequently seeks to perform
similar services for a private foundation.
(AOR-235).

Summary of Opinion. An individual for-
merly employed by a.state regulatory
agency to perform public relations work for
the purpose of achieving public support for
proposed legislation may perform public re-
lations work for the same purpose for a
private foundation without violating Gov-
ernment Code, §572.054(b).

Questions on particular submissions should
be addressed to the Texas Ethics Commus-
sion, PO. Box 12070, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on May 19, 1994

TRD-9441148 Sarah Woelk
Director, Advisory Opintons
Texas Ethics Commission

Filed: May 19, 1994
¢ ¢ ¢
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An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register. or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for
no more than 60 additional days.

Symbology in amendcd emergency sections. New language added to an existing section is indicated by

-

3 JUMERGENCY

the use of bold text. [Brackets] indicate deletion of existing material within a section.

L - -

TITLE 37. PUBLIC
SAFETY AND CORREC-
'TIONS

Part III. Texas Youth
Commission

Chapter 91. Discipline and
Control

Control
¢ 37 TAC §91.73

Texas Youth Commission (TYC) adopts on
an emergency basis an amendment 1o
§91.73, concerning resocialization program.
Youth in TYC operated high restriction facili-
ties who engage in activities which incite and
cause major disruption and endangerment of
staft and youth are often better served by
placement in a highly structured treatment
program.

This seclion is adopled on an emergency
basis to allow for qualified youth in high re-
striction facilites to be moved to the
resocialization unit at Giddings Stale School
to allow staff to gain control and youth to
receive inlensive treaiment.

The amendment is adopled on an emergency
basis under the Human Resources Code,
§61.075, which provides the Texas Youth
Commission authority to order confinement
under conditions it believes best designed for
the child's welfare and the inerests of the
public.

§91.73. Resocidlization Program.

(a) Policy. The Texas Youth Com-
mission [maximum security institution] op-
erates a resocialization treatment program
at the Giddings State School (GSS)
[within the regular program. Youth classi-
fied as sentenced offenders or violent of-
fenders who have intentionally exhibited
aggressive, destructive, and assaultive
behavior and have not responded to the
treatment program may be eligible]. The
program is highly restrictive and intensive
and is operated [in an] on the Giddings
State School campus in a unit separate
from other units and campus aclivities.

(b) Rules.
(1) Admissions Criteria.

(A) Youth eligible for the
resocialization program are:

(DI(A)) Giddings State
School youth classified as sentenced of-
fenders or violent offenders who have
intentionally exhibited aggressive, de-
structive, and assaultive behavior and
have not responded to the treatment pro-
gram; and whose [A youth’s] immediate
behavior [must] meets [meet] one of the
following [eligibility criteria]:

(DI(i)] assault of TYC
staff;,

(ID[(i)] one or more
serious assaults on a student, resulting in
bodily injury,

(ID[(iii)] willful de-
struction of property; or

(V)(iv)] escape with
exacerbating circumstances, e.g. [i.c.), ag-
gravated assault, arson or possession of a
weapon.

(i) Youth in any other
TYC institution who, while in that place-
ment, assaulted TYC staff causing seri-
ous bodily injury.

(B) The admission decision
is based on the following considerations:

(i)«(ili) (No change.)

(iv) sufficiency of other
less restrictive interventions at this time;
{and]

(v) probability of success
of the Giddings Resocialization Program
(GRP); and

(vi) amenability of treat-
ment.

 —eum
(2) Admission Procedure.

(A)I(©)] The fact-finding
portion of the appropriate hearing, a level
I hearing for non-GSS youth or a level II
hearing for GSS youth, is held to deter-
mine the facts of the youth’s behavior.

(B) The Special Services
Comumnittee recommends that the youth
be referred to the GRP, and the referral
is approved or denied by the sending
superintendent.

(C) The GRP admission re-
view staff submits a recommendation re-
garding admission to the superintendent
or director of institutions as appropriate
(see below).

(D) Except as provided in
subparagraph (E), of this paragraph ad-
mission approval by the GSS superinten-
dent or assistant superintendent is
required.

(E) Youth in institutions
other than GSS mzy be adwitted with the
approval of the director of institution:.

[(D) Admission approval by
superintendent or assistant superintendent is
required.]

(3[(2)] Release.

(A) Each youth remains in
program for a minimum of 30 days and
must successfully complete specific objec-
tives. Reintegration is individual and gradu-
ated if youth is a GSS youth.

(B) The resocialization pro-
gram treatment team reviews progress
weekly and determines when objectives
have been met sufficiently to progress
through levels and when release from the
program has been earned. The team ap-
proves return to regular program or sending
institution,

o EMERGENCY RULES May 27, 1994 19 TexReg 4057



(C) Progress reviews and
reintegration of a youth back to the send-
ing institution are coordinated by GRP
staff and sending Special Services Com-
mittee,

(4)[(3)] Program Requirements.
Privileges afforded in the regular program
may be restricted in the following areas:

(A) Types of clothing worn
may be controlled. Wearing of outdoor
shoes may be Lmited to outdoor activity.

(B) Visitation may be re-
stricted to adult family members and attor-
neys.

(C) Incoming calls may be
restricted to those of parents or guardians

and attorneys.
Issusd in Austin, Texas, on May 19, 1994.
TRD-8441208 Steve Robinson

Executive Director
Texas Youth Commission

Etfective date: May 20, 1994

Expiration date: September 17, 1094

For further information, please call: (512)
483-5244

¢ ¢ ¢
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ULES- —

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency. or an association having at least
25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

[N i M
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— —c——

-~ PROPOSED
R

. _aad - - —

TITLE 7. BANKING AND
SECURITIES

Part VII. State Securities
Board

Chapter 101. General
Administration

e 7 TAC §101.5

The State Securiies Board proposes an
amendment lo §101 5, concerning charges
for public information. The amendments sat-
isfy the requirement in House Bill 1009,
Chapter 428, Acts, 73rd Legislature, that
agencies adopt rules consistent with the com-
prehensive rules covering publicly available
information adopted by the General Services
Commission. The proposal would also autho-
rize the Commissioner to waive or reduce
charges in certain circumstances. The rele-
vant charges for public information are
adopted by reference and reflected on a bil-
ling detail statement which is simultaneously
proposed as Form 133.2.

Tom Spradlin, Director of Information Re-
sources and Planning has determined that for
the first five-year period the rule is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rule.

Mr. Spradiin also has determined that for
each year of the first five years the rule is in
effect the public benefit anticipated as a resuit
ot enforcing the rule will be that persons
requesting copies of publicly availlable infor-
mation wili be apprised of the charges associ-
ated with obtaining such copies. There will be
no effect on small businesses. There 15 no
anticipated economic cost to persons who are
required to comply with the rule as proposed.

Comments on the proposal may be submitted
to Rada Lynn Potts, State Secwities Board,
P.O. Box 13167, Austin, Texas 78711-3167

The amendment s proposed under Texas
Civil Statutes, Article 581, §28-1. Seclion
28-1 provides the Board with the authority to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securities Adt, including rules and regulations
governing registration statements and appli-
cations; defining terms; classifying securities,
persons, and matters within ds jurisdiction,

and prescribing ditferent requirements for dif-
ferent classes

Statutes and codes affected none applicable.

§101.5. Charges for [Cost of] Copies of
Public Records.

(a) The cost to any person request-
ing copies of any public record [photo-
copied reproductions of any readily
available records] of the State Securities
Board [, comprised of pages up to legal
size, which are subject tv public examina-
tion] pursuant to the open records provi-
sions of the Texas Government Code, Title
5, Chapter 552, [shall be as follows:] will
be the applicable charge established by
the General Services Commission as re-
flected in Form 133.2.

[(1) For noncertified copies:

[(A) $ .12 per page for re-
quests totaling 50 pages or less;

[(B) $ .98 for the first page
and $ .17 for each additional page for re-
quests totaling 51 pages or more.

[(2) For certified copies the
charge shall be $1.15 per page plus a $5.00
certification fee.

[(3) When copies are required to
be mailed, the cost of postage will be added
to the computed fee.]

(b) At the discretion of the Com-
missioner, the Commissioner may reduce
or waive these charges if furnishing the
information at no cost or reduced cost
primarily benefits the general public.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

issued in Austin, Texas, on May 18, 1994.

TRD-9441086 Denise Voigt Crawford
Secunties Commissioner

State Securiies Board

Earliest possible date of adoplion: June 27,
1994

For further information, please call: (512)
305-8300

* L4 ¢

Chapter 117. Administrative
Guidelines for Registration
of Real Estate Programs

e 7 TAC §§117.1-117.5, 117.7

The State Secwrities Board proposes amend-
ments to §§117.1-117.5, and §117.7 concern-
ing administrative guidelines for registration
of real estale programs.

The proposed amendments to §117.3 reflect
the recent amendments to the North Ameri-
can Secuwrities Administrators’ Association,
Inc. (NASAA) real estate program guidelines,
with one exception: §117.3(d)(5) has been
rewritten to remove certain tems from the list
of representations prohibited in the subscrip-
tion agreement. The items removed from the
list are representations that: the participant
understands or comprehends the risks asso-
ciated with an mvesiment in the program; the
pariicipant has read the prospectus; and in
deciding to invest in the program, the partici-
pant has relied solely on the prospecius, and
not on any other information or representa-
tions from other persons or sources.

The Board also proposes to change the arbi-
tration provisions in §117.7(k) of the guide-
lines to promote the use of arbitration as an
alternative dispute resolution mechanism. An
amendment to this subsection is proposed to
remove a prohibition of mandatory arbitration
of disputes between the participant and the
sponsor or the program, and thus to deviate
from the provision in the NASAA guidelines.
The proposed amendment to §117.7 would
change exisling subsection (k) to provide
that, if a prospectus contains arbitration provi-
sions, it must prominently disclose such fact
on the cover page of the prospectus in bold
type.

Changes are also proposed to §§117 1-117.2
and §§117.4-117.5 to comect typographical

errors in the existing guidelines and to make
nonsubstantive clanfications.

The Board orginally published for comment
the recent NASAA amendments to the admin-
istrative guidelines for real estale programs
with no changes from the text adopled by
NASAA. That proposal appeared in the
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March 4, 1994, issus of the Texas Register
(19 TexReg 1512) and has been withdrawn
so that this proposal may be published. A
comment letter from Thompson & Knight was
received in response to the March 4th pro-
posal. The comment letier indicaied that it
was inappropriate for the Board to adopt reg-
ulations limiting the representations that may
be included in subscription agreements and
thereby divest issuers of certain rights which
may exist under cureni case law.

Micheal Northcutt, Director, Securities Regis-
tration Division, has determined that for the
first five-year period the rules are in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rules.

Mr. Northcutt also has deiermined that for
each year of the first five years the rulos are
in effect the public benefit anticipated as a
result of enforcing the rules will be a substan-
tial degree of consistency with uniform guide-
lines for the registration of real estate
programs. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the rules as proposed.

Comments on the proposal may be submitted
to Rada Lynn Potis, State Secwities Board,
P.O. Box 13167, Austin, Texas 78711-3167.

The amendments are proposed under Texas
Civil Statutes, Article 581, §28-1. Section
28-1 provides the Board with the authority to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securilies Act, including rules and regulations
governing registration statements and appli-
cations; defining terms; classifying securities,
persons, and matters within its jurisdiction;
and prescribing difterent requirements for dit-
ferent classes.

The proposed amendments aftect Texas Civil
Statutes, Article 581-7.

§117.1. Introduction.
(a) (No change.)

(b)  Definitions. The following
words and terms, when used in this chapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1)-(13) (No change.)

(14) Construction fee-A fee or
other remuneration for acting as general
contractor and/or construction manager to
construct improvements, supervise, and co-
ordinate projects or to provide major repairs
or rehabilitation on a program’s property.

(15)-(19) (No change))

(20) Investment in  proper-
ties-The amount of capiial contributions
used to make or invest in mortgege loans or
the amount actually paid or allocated to the
purchase, development, construction, or im-
provement of properties acquired by the
program, ( including the purchase of prop-
erties, working capital reserves allocable
thereto (except that working capital reserves

in excess of 5.0% shall not be included),
and other cash payments such as interest
and taxes but excluding front-end fees. )

(21)31) (No change.)

(32) Prospectus-Shall have the
meaning given to that term by the Securities
Act of 1933, §2(10), including a prelimi-
nary prospectus ; [] provided, however,
that such term as used herein shall also
include an offering circular as described in
the Securities Act of 1933, Rule 256, or, in
the case of an intrastate offering, any docu-
ment by whatever name known, utilized for
the purpose of offering and selling securi-
ties to the public.

(33)(37) (No change.)

§117.2. Requiremenis of Sponsors.
(a)-(¢) (No change.)
(f) Terminated sponsor.
(1) (No change.)

(2) The method of payment to
the terminated sponsor must be fair , [;] and
must protect the solvency and liquidity of
the partnership. Where the termination is
voluntary, the method of payment will be
deemed presumptively fair where it pro-
vides for a non-interest [noninterest) bear-
ing unsecured promissory note with
principal payable, if at all, from distribu-
tions which the terminated sponsor other-
wise would have received under the
partnership agreement had the sponsor not
terminated. Where the termination is invol-
untary, the method of payment will be
deemed presumptively fair where it pro-
vides for an interest bearing promissory
note coming due in no less than five years
with equal installments each year.

§117.3. Suitubility of Participants [the Par-
ticipant].

(a) General Policy. [Standards to
be imposed. Given the limited transferabil-
ity, the relative lack of liquidity, and the
degree of risk associated with an investment
in real estate programs, the sponsor and its
selling representatives should be cautious
concerning the persons to whom such secu-
rities are marketed. Suitability standards for
investors will, therefore, be imposed which
are reasonable in view of the foregoing and
of the type of program to be offered. Spon-
sors will be rcquired to set forth in the
prospectus the investment objectives of the
program, a description of the type of person
who could benefit from the program, and
the suitability standards to be applied in
marketing it.]

(1) The sponsor shall establish
minimum intfome and net worth stan-
dards for persons who purchase program
interests.

(2) The sponsor shall propose
minimum income and net worth [suitabil-
ity) standards which are reasonable given
the type of program and the risks associ-
ated with the purchase of program inter-
ests. Programs with greater investor risk
shall have minimum standards with a
substantial net worth requirement. The
[proposed by the sponsor will be reviewed
for fairness by the] Securities Commis-
sioner shall evaluate [in processing the ap-
plication. In determining how restrictive}
the standards proposed by the sponsor
when the program’s application for regis-
tration is reviewed. In evaluating the pro-
posed  standards, the Securities
Commissioner may consider the follow-
ing: [must be, special attention will be
given to the existence of such factors as)

(A) the program’s use of
(high] leverage ; [.]

(B) tax implications ; [,)

(C) mandatory deferred pay-
ments ; []

(D) assessments;

(E) balloon payment financ-
ing ; []

(F) [excessive] investments
in unimproved land ; [, and]

(G) potential variances in
[uncertain or no] cash distributions; [flow
from program property. Programs which in-
volve more than ordinary investor risk
should emphasize suitability standards in-
vol;ring substantial net worth of the inves-
tor.

(H) potential participants;

(I) relationship between po-
tential participants and the sponsor;

(J) liquidity of program in-
terests;

(K) performance of spon-
s0r’s prior programs;

(L) financial condition of
the sponsor;

(M) potential transactions
between the program and the spousor;
and
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(N) any other relevant fac-
tors.

{(b) Income and Net Worth Stan-
dards.

(1) For programs other than
programs with mandatory deferred pay-
ments, unless the Securities Commis-
sioner determines that the risks
associated with the program would re-
quire lower or higher standards, each
participant shall have:

(A) a minimum annual
gross income of $45, 000 and a minimum
net worth of $45,000; or

(B) a minimum net worth
of $150,000.

(2) For programs with manda-
tory deferred payments, unless the Secu-
rities Commissioner determines that the
risks associated with the program would
require lower or higher standards, each
participant shall have:

(A) a minimum annual
gross income of $60, 000 and a minimum
net worth of $60,000; or

(B) a minimum net worth
of $225,000.

(3) Net worth shall be deter-
mined exclusive of home, home furnish-
ings, and automobiles.

(4) In the case of sales to fidu-
ciary accounts, these minimum standards
shall be met by the beneficiary, the fidu-
ciary account, or by the dono: or grantor
who directly or indirectly supplies the
funds (o purchase the program interests
if the donor or grantor is the fiduciary.

(5) The sponsor shall set forth
in the final prospectus:

(A) the investment objec-
tives of the program;

(B) a description of the
type of person who might benefit from an
investment in the program; and

(C) the minimum stan-
dards imposed on each participant in the
program,

(c){(b)] Determination that Sale
[Sales] to Participant is Suitable and Ap-
propriate [Persons].

(1) The sponsor and each per-
son selling program interests on behalf of
the sponsor or program shall make every
reasonable effort to determine [assure] that

the purchase of [those persons being of-
fered or sold the] program interests is a
[are] suitable and [, considering the stan-
dards set forth as required in subsection (a)
of this section, and the program interests
are] appropriate [for the customers’] invest-
ment for each participant. [objectives and
financial situation, The sponsor or his repre-
sentatives shall ascertain that the investor
can reasonably benefit from the program,
and the following shall be evidence there-
of:}

[(1) the investor has the capacity
to understand the fundamental aspects of
the program, which capacity may be evi-
denced by the following:

[(A) the nature of employ-
ment experience;

[(B) educational level

achieved;

[(C) access to advice from
qualified sources, such as attorney, account-
ant, and tax adviser;

[(D) prior experience with
investments of a similar nature.]

(2) In making this determina-
tion, the sponsor or each person selling
program interests on behalf of the spon-
sor or program (his representatives] shall
ascertain that the prospective participant
[investor has apparent understanding]:

(A) meets the minimum in-
come and net worth standard established
for the program;

(B) can reasonably benefit
from the program based on the prospec-
tive participant’s overali investment ob-
jectives and portfolio structure;

(C) is able to bear the eco-
nomic risk of the investment based on the
prospective participant’s overall financial
situation; and

(D) has apparent under-
standing of:

(D[(A)] of the fundamen-
tal risks [and possible financial hazards] of
the investment;

(i) the risk that the par-
ticipant may lose the entire investment;

(i)[(B)] of the lack of li-
quidity of program interests [this invest-
ment};

(iv) the restrictions on
transferability of program interests;

(WI(C)] the background
and qualifications of the sponsor or per-
sons responsible for directing and man-

.aging the program [that the investment

will be directed and- managed by the spon-
sor]; and

(vi[(D)] of the tax con-
sequences of the investment.

(3) The spousor or each per-
son selling program interests on behalf of
the sponsor or program will make this
determination on the basis of information
it has obtained from a prospective partic-
ipant. Relevant information for this pur-
pose will include at least the age,
investment objectives, investment experi-
ence, income, net worth, financial situa-
tion, and other investments of the
prospective participant, as well as any
cther pertinent factors. [the participant
can reasonably benefit from the program in
view of his overall investment objectives
and portfolio structure.]

(4) The sponsor or each per-
son selling program interests on behalf of
the sponsor or program shall maintain
records of the information used to deter-
mine that an investment in program in-
terests is suitable and appropriate for
each participant. The sponsor or each
person selling program interests on be-
half of the sponsor or program shall
maintain these records for at least six
years. [the participant is able to bear the
economic risk of the investment. For pur-
poses of determining the ability to bear the
economic risk, unless the Securities Com-
missioner approves a lower suitability stan-
dard, participants shall have a minimum
annual gross income of $45,000 and a net
worth of $45,000, or in the alternative, a net
worth of $150,000. As provided in subsec-
tion (a) of this section higher suitability
standards may be required. In the case of
sales to fiduciary accounts, the suitability
standards shall be met by the fidiciary, or
by the fiduciary account, or by a douor who
directly or indirectly supplies the funds to
purchase the program interests. Net worth
shall be determined exclusive of home,
home furnishings, and automobiles.]

(5) The sponsor shall disclose
in the final prospectus the responsibility
of the sponsor and each person selling
program interests on behalf of the spon-
sor or program to mahe every reasonable
effort to determine that the purchase of
program interests is a suitable and ap-
propriate investment for each partici-
pant, based on information provided by
the participant regarding the partici-
pant’s financial situation and investment
objectives.

[(c) Maintenance of Records The
sponsor shall maintain a record of the infor-
mation obtained to indicate that a partici-
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tion, information indicating that the partici-
pants for whose account the purchase is
made meet such suitability standards. Such
information may be obtained from the par-
ticipant through the use of a form which
sets forth the prescribed suitability stan-
dards in full and which includes a statement
to be signed by the participant in which he
represents that he meets such suitability
standards and is purchasing for his own
account. However, where the offering is
underwritten or sold by a broker- dealer, the
sponsor shall obtain a commitment from the
broker-dealer to maintain the same record
of information required of the sponsor.}

{d) Subscription Agreements,

(1) The Securities Commis-
sioner may require that each participant
complete and sign a written subscription
agreement.

(2) The sponsor may require
that each participant make certain fac-
tual representations in the subscription
agreement, including the following:

(A) the participant meets
the minimum income and net worth stan-
dards established for the program;

(B) the participant is pur-
chasing the program interests for his or
her own account;

(C) the participant has re-
ceived a copy of the prospectus;

(D) the participant ac-
knowledges that the investment is not
liquid.

(3) The participant must sepa-
rately sign or initial each representation
made in the subscription agreement. Ex-
cept in the case of fiduciary accounts, the
participant may not grant any person a
power of attorney to make such represen-
tations on his or her behalf.

(4) The sponsor and each per-
son selling program interests on behalf of
the sponsor or program shall not require
a participant to make representations in
the subscription agreement which are
subjective or unreasonable and which:

(A) might cause the partici-
pant 1o believe that he or she has surren-
dered rights to which he or she is entitled
under federal or state law; or

\~/ T 1uUinvIiicua ICPI Coculgiivio
include, but are not limited to, a repre-
sentation that the investment is a suitable
one for the participant. )

(6) The sponsor may place the
content of the prohibited representations
in the subscription agreement in the form
of disclosures to the participant. The
sponsor may not place these disclosures
in the participant representation section
of the subscription agreement.

(e) Completion of Sale.

(1) The sponsor or any person
selling program interests on behalf of the
sponsor or program may not complete a
sale of program interests to a participant
until at least five business days after the
date the participant receives a final pro-
spectus.

(2) The sponsor or the person
designated by the sponsor shall send each
participant a confirmation of his or her
purchase,

()] Minimum Investment. The
Securities Commissioner may require a
minimum initial and subsequent cash in-
vestment amount.

§117.4. Fees-Compensation-Expenses
(@)-b) (No change.)
(c) Investment in properties.
(1)-(3) (No change.)

(4) For programs whose total
capital contributions do not exceed $2 mul-
lion, the Securities Commissioner may re-
duce the required amount of investment in
properties to that permitted by paragraph
(2)(B) of this subsection, notwithstanding
the level of indebtedness encumbering the
program'’s properties. To calculate the per-
cent of financing of program properties in
paragraph (2) of this subsection, divide the
amount of financing by the purchase price
of the property, excluding front-end fees.
The quotient is multiplied by .1625% to
determine the percentage to be deducted
from 80%. The following are examples of
application of the formula using capital con-
tributions of $1 million in each case:

(A)-(C) (No change.)

(5) Notwithstanding the lan-
guage in paragraph (4) this subsection, the
$2 mullion limitation s intended to be a
benchmark figure and may be adjusted up-
ward or downward by the Securities Com-
missioner based on the marketplace in his
or her jurisdiction.

(a)-(m) (No change.)
(n) Program indebtedness.
(1) (No change)

(2) For programs which own
properties financed by [:]

[(A)] loans insured or guar-
anteed by the full faith and credit of the
United States government, or by a state or
local government, or by an agency or in-
strumentality of any of them, and/or

[(B)] loans recetved from
any of the foregoing entities, the following
requisites apply. Following [following] the
termination of the offering the total amount
of indebtedness incurred by the program
shall at no time exceed the sum of 100% of
the aggregate purchase price of all proper-
ties which have not been refinanced, and
100% of the aggregate fair market value of
all refinanced properties as determined by
the lender as of the date of refinancing.

(3) -(4) (No change)
(o) (No change)

§117.7. Rights and Obligations of Puartici-
pants.

(a)-()) (No change)

(k) Arbitration of disputes A pro-
spectus may contain provisions relating
to the use of arbitration as a means of
dispute resolution. A prospectus which
contains  arbitration provisions shall
prominently disclose such fact on the
cover page of the prospectus in bold type.
Allocation of the cost of arbitration may
be made a matter for determination in
the proceedings. [Except as permutted in
§117.2(f) of this title (relating to Require-
ments of Sponsors), no provision requiring
mandatory arbitration of disputes between
the participant and the sponsor or the pro-
gram is permutted Nothing contained herein
shall apply to preexusting contracts between
broker-dealers and participants ]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authorty to
adopt.

Issued in Austin, Texas, on May 18, 1994

TRD-9441087 Denise Voigt Crawlord
Securties Commissioner
State Secunties Board

Earliest possible date of adoption June 27,
1994
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For further information, please cail: (512)
305-8300

¢ ¢ ¢

Chapter 121. Administrative
Guidelines for Registration
of Oil and Gas Programs

e 7 TAC §§121.2-1214, 121.10

The State Securiies Board proposes amend-
ments to §§121.2-1214, and 121 10, con-
cerning administrative  guidelines  for
registration of ol and gas programs.

The proposed amendments to §121 4 refiect
the recent amendmenits to the North Ameri-
can Secwrities Administrators’ Association,
Inc (NASAA) oil and gas program guidelines,
with one exception: §121 4(d)(5) has been
rewritten to remove certain items from the hist
of represemations prohibited in the subscrip-
tion agreement. The tems removed from the
list are representations that: the participant
understands or comprehends the risks asso-
ciated with an investment in the program, the
participant has read the prospectus, and in
deciding to invest in the program, the partici-
pant has relied solely on the prospectus, and
not on any other information or representa-
tions from other persons or sources

The Board also proposes to change the arbi-
tration provisions in §121.2() of the gude-
lines 1o promote the use of arbitration as an
alternative dispute resolution mechanism
The proposed amendment to §121 2 would
change existing subsection (j) relating to arbi-
tration of disputes to provide that, if a pro-
spectus contains arbitration provisions, it
must prominently disclose such fact on the
cover page of the prospectus in bold type
Additionally, an amendment to this subsec-
tion is proposed to remove, and thus deviate
from the provision in the NASAA guidelines, a
prohibition of mandatory arbitation of certain
types of disputes.

Changes are also proposed to §121.3 and
§121.10 to correct typographical errors in the
existing gudelines and to  make
nonsubstantive clarifications

The Boar onginally published for comment
the recent NASAA amendments to the admin-
istrative guidelines for oil and gas programs
with no changes from the text adopted by
NASAA. That proposal appeared in the
March 4, 1994, issue of the Texas Register
(19 TexReg 1515) and has been withdrawn
so that this proposal may be published. A
comment letier from Thompson & Knight was
received in response fo the March 4th pro-
posal. The comment letter indicated that it
was inappropnate for the Board to adopt reg-
ulations hmiting the representations that may
be included in subscniption agreements and
thereby divest issuers of certain rights which
may exist under current case law.

Micheal Northcutt, Drector, Securities Regis-
tration Division has determined that for the
first five-year period the rules are in effect
there will be no fiscal imphications for state or
local government as a result of enforcing or
administering the rules.

Mr Northcutt also has deterrmned that for
each year of the fust five years the rules are
in effect the public benefit anticipated as a

result of enforcing the rules will be a substan-
tial degree of consistency with uniform guide-
lines for the registration of oil and gas
programs There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the rules as proposed.

Comments on the proposal may be submitted
to Rada Lynn Polts, State Securities Board,
P O Box 13167, Austin, Texas 78711-3167

The amendments are proposed under Texas
Cwil Stalutes, Article 581, §28-1. Section
28-1 provides the Board with the authority to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securities Adt, including rules and regulations
governing registration statements and appli-
cations, defining terms, classifying securities,
persons, and matters within ils jurisdiction,
and prescribing different requirements for dil-
ferent classes.

The proposed amendments affect Texas Cwil
Statutes, Article 581-7.

§121.2. Requirements of Sponsor.
(a)-(1) (No change.)

(j) Arbitration provisions. The pro-
gram agreement may contain provisions re-
lating to the use of arbitration as a means of
dispute resolution . [; provided however, it
may not require arbitration for allegations
involving breach of contract, negligence,
violauons of state or federal securities laws,
breach of fiduciary duty or other miscon-
duct by the sponsor, nor shall 1t provide for
mandatory venue.] Program agreements
which contain arbitration provisions shall
prommently disclose such fact on the cover
page of the program agreement in bold
type Allocation of the cost of arbitration
may be made a matter for determination in
the proceedings. [This subsection should
not be interpreted to prohibit separate arbi-
tration agreements between sponsors and
participants if the agreements are not a con-
dition of making an investment in the pro-
gram |

§121 3. Selling of Units and Sules Material
(a) (No change.)
(b) Sales Matenal
(1) (No change)

(2) Sales hterature Sales litera-
ture, includmg without hmitatton, books,
pamphiets, movies, slides, article reprints,
and television and radio commercials, sales
presentations (including prepared presenta-
tions to prospective participants at group
meetings) and all other advertising used in
the offer or sale of units shall conform 1n all
applicable aspects to filing, disclosure and
adequacy requirements currently imposed
on the sale of corporate securites under
applicable regulations When perniodic or
other reports, except those required by and
filed with the Securities and Exchange
Commission, furnished to participants 1n
prior programs are furnished to prospective
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participants 1n a program not yet soid, such
reports will be treated as sales literature
subject to the preceding requirements.
Statements made 1n sales literature may not
conflict with, or significantly modify, risk
factors or other statements made 1n the pro-
spectus. Sales literature shall not be so ex-
cessive in size or amount as to detract from
the prospectus, nor shall any sales literature
be used by securities broker-dealers or
agents unless such literature has been ap-
proved by the sponsor in writing and incor-
porates, if the Securities Commissioner so
requests, disclosure of the participant suit-
ability standards imposed by §121.4 of this
title (relating to Suitability of Participants
[the Participant]).

(3)-(4) (No change.)

§121 4 Sunability of Participants [the Par-
ticipant]

(a) General Policy [Standards].

(1) The sponsor shall establish
minimum income and net worth stan-
dards for persons who purchase program
interests. [In view of the lhmited transfer-
ability, the relative lack of liquidity, the
high risk of loss, and the specific tax orien-
tation of many oil and gas programs, suit-
ability standards, which are reasonably
related to the risks to be undertaken, will be
required for the participants, and they must
be set forth both 1n the prospectus and in a
written instrument to be executed by each
participant.]

(2) The sponsor shall propose
minimum income and net worth stan-
dards which are reasonable given the
type of program and the risks associated
with the purchase of program interests.
Programs with greater investor risk shall
have minimum standards with a substan-
tial net worth requirement, The Securi-
ties Commissioner shall evaluate the
standards proposed by the sponsor when
the program’s application for registra-
tiou is reviewed. In evaluating the pro-
posed  standards, the  Securities
Commissioner may consider the follow-
ing: [The sponsor and each person selling
program interests on behalf of the sponsor
or program shall make every reasonable
effort to assure that those persons being
offered or sold the program interests are
appropriate in light of the suitabiity stan-
dards set forth as follows and the invest-
ment is consistent with the customers’

"investment objectives and financial situa-

tions. In the case of sales to fiduciary ac-
counts, the suitability standards may be met
by the account or by each beneficiary of the
account. Where the fiduciary s the donor of
the funds for investment in the program, the
sullabiity standards may be met by the
fiduciary ]



(A) the program’s use of le-
verage;

(B) tax implications;

(C) mandatory  deferred

payments;
(D) assessments;

(E) potential variances in
cash distributions;

(F) potential participants;

(G) relationship between
potential participants and the sponsor;

(H) liquidity of program
interests;

(1) performance of spon-
sor’s prior programs;

(J) financial condition of
the sponsor;

(K) potential transactions
between the program and the sponsor;
and

(L) any other relevant fac-
tors.

[(3) Persons selling program
units shall make every reasonable effort to
assure that the participants specifically un-
derstand the following (when applicable):

[(A) the risks involved in the
offering, including the speculative nature of
the investment,

[(B) the financial hazards in-
volved in the offering, including the risk of
losing their entire investment;

[(C) the lack of hiqudity of
program units;

[(D) the restrictions on trans-
ferability of program units;

[(E) the background and
qualifications of the sponsor and/or the
manager or persons responsible for the of-
fering;

[(F) the tax consequences of
the investment; and

[(G) the unlimited liability
associated with working interests or general
partnership offerings ]

(b) Income and Net Worth Stan-
dards [Suitability Standards for Drilling
Programs].

(1) For income programs or
programs that utilize at least 90% of
capital contributions and funds borrowed
(excluding organization and offering ex-
penses) in providing completion financ-
ing, debt financing, or making other
types of oil and gas investments, unless
[purposes of determining the participant’s
ability to bear the various risks associated
with a limited partnership investment, un-
less the circumstances warrant and] the Se-
curities Commissioner determines that the
risks associated with the program would
require lower or higher standards, each
[establishes another standard, the] partici-
pant shall have.

(A) a minimum annual
gross income of $45,000 and a minimum
net worth of $45,000 [$225,000 or more
(exclusive of home, furnishings, and auto-
mobiles)l; or

(B) a minimum net worth of
$150,000 [$60,000 or more (exclusive of
home, furnishings, and automobiles) and
shall have had during the last tax year, or
estimates that he or she shall have during
the current tax year, "taxable income" as
defined in the Internal Revenue Code of
1986, §63. as amended, of $60,000 or more,
without regard to the investment in the pro-
gram).

(2) For drilling programs
which provide the participant with statu-
tory protection against unlimited liabil-
ity, unless the Securities Commissioner
determines that the risks associated with
the program would require lower or
higher standards, each participant shall
have:

(A) a minimum anoual
gross income of $60,000 and a minimum
net worth of $60,000; or

(B) a minimum net worth
of $225,000.

(3[(2)} For drilling programs
{purposes of determining the participant’s
abulity to bear the various risks associated
with an investment in a general partnership
or other offering 1n] which do not provide
the participant with [1s not provided] statu-
tory protection agawnst unlimited liability,
unless the Securities Commissioner deter-
mines that the rishs associated with the
program would [may] require [a] lower or
higher standards, each participant shall

have [suitability standard. The following
higher standard will be considered presump-
tively reasonable]:

(A) a minimum [an individ-
ual or joint] net worth [with his or her
spouse] of $225,000 [or more], without re-
gard to the investment in the program, and
a minimum aonnual gross income of
$100,000 for the current year and for the
two previous years; or ((exclusive of
home, home furnishings, and automobiles)
and a combined "taxable income” as de-
fined in the Internal Revenue Code of 1986,
§63, as amended, of $100,000 or more for
the current year and for the two previous
years;]

(B) a minimum {an individ-
ual or joint] net worth [with his or her
spouse] in excess of $1 million, inclusive of
home, home furnishings, and automobiles;
or

(C) a minimum [an individ-
ual or joint] net worth [with his or her
spouse in excess] of $500,000 [, exclusive
of home, home furnishings, and automo-
biles]; or

(D) a minimum annual
gross income [combined “gross income"” as
defined in the Internal Revenue Code of
1986, §61, as amended, in excess] of
$200,000 in the current year and the two
previous years.

(4) Unless otherwise specified,
net worth shall be determined exclusive
of home, home furnishings, and automo-
biles,

(5) In the case of sales to fidu-
ciary accounts, these¢ minimum standards
shall be met by the beuneficiary, the fidu-
ciary account, or by the donor or grantor
who directly or indirectly supplies the
funds to purchase the program interests
if the donor or grantor is the fiduciary.

(6) The sponsor shall set forth
in the final prospectus:

(A) the investment objec-
tives of the program;

(B) a description of the
type of person who might benefit from an
investment in the program; and

(C) the minimum stan-
dards imposed on each participant in the
program.

(c) Determination that Sale to
Participant is Suitable and Appropriate.
[Suitability Standards for Other Types of
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Programs. In the case of income programs
or programs that utilize at least 90% of
capital contributions and funds borrowed
(excluding organization and offering ex-
penses) in providing completion financing,
debt financing, or making other types of oil
and gas investments, unless circumstances
warrant and the Securities Commissioner
establishes another standard, the participant
shall have:]

(1) The sponsor and each per-
son selling program interests on behalf of
the sponsor or program shall make every
veasonable effort to determine that the
purchase of program intervests is a suit-
able and appropriate investment for each
participant. [a net worth of $150,000 or
more (exclusive of home, furnishings, and
automobiles); or]

(2) In making this determina-
tion, the sponsor or each person selling
program iuterests on behalf of the spon-
sor or program shall ascertain that the
prospective participant: [a net worth of
$45,000 (exclusive of home, furnishings,
and automobiles) and a taxable income in
the current year of $45,000 or more.]

(A) meets the minimum in-
come and net worth standard established
for the program;

(B) can reasonably benefit
from the program based on the prospec-
tive participant’s overall investment ob-
jectives and portfolio structure;

(C) is able to bear the eco-
nomic risk of the investment based on the
prospective participant’s overall financial
situation; and

(D) has apparent under-
standing of:

(i) the fundamental

rishs of the investment;

(i) the risk that the par-
ticipant may lose the entire investment;

(ii) the lack of liquidity
of program interests;

(iv) the restrictions on
transferability of program interests;

(v) the background and
qualifications of the sponsor or the per-
son responsible for directing and manag-
ing the program;

(vi) the tax  conse-

quences of the investment; and
(vii) the unlimited liabil-

ity associated with working interest or
general partnership offerings.

A

The sponsor or each

person selling program interests on be-
half of the sponsor or program will make
this determination on the basis of infor-
mation it has obtained from a prospective
participant. Relevant information for this
purpose will include at least the age, in-
vestment objectives, investment experi-
ence, income, net worth, financial
situation, and other investments of the
prospective - participant, as well as any
other pertinent factors. [Mitigating factors
with respect to suitability standards. In the
presence of mitigating factors, the Securi-
ties Commissioner may approve any offer-
ing with participant suitability standards
different from those contained in subsec-
tions (b) and (c) of this section. The Securi-
ties Commissioner may take into
consideration the identity of the partici-
pants, an alternative type of suitability stan-
dard to be employed, the relationship of the
participants to the sponsor, the knowledge-
ability of the participants, the legal, busi-
ness, technical and accounting advice
available to and utilized by the participants,
the marketability of the program units, the
prior performance of the sponsor, the addi-
tional obligations and financial condition of
the sponsor, and any other factors deemed
relevant.]

(4) The sponsor or each per-
son selling program interests on behalf of
the sponsor or program shall maintain
records of the information used to deter-
mine that an investment in program in-
terests is suitable and appropriate for
each participant. The sponsor or each
person selling program interests on be-
half of the sponsor or program shall
maintain these records for at least six
years.

(5) The sponsor shall disclose
in the final prospectus the responsibility
of the sponsor and each person selling
program interests on behalf of the spon-
sor or program to make every reasonable
effort to determine that the purchase of
program interests is a suitable and ap-
propriate investment for each partici-
pant, based on information provided by
the participant regarding the partici-
pant’s financial situation and investment
objectives.

(d) Subscription Agreements.

(1) The Securitis Commis-
sioner may require that each participant
complete and sign a written subscription
agreement,

(2) The sponsor may require
that each participant make certain fac-
tual representations in the subscription
agreement, including the following:

(A) The participant meets
the minimum income and net worth stan-
dards established for the program.

(B) The participant is pur-
chasing the program interests for his or
her own account.

(C) The participant has re-
ceived a copy of the prospectus.

(D) The participant ac-
knowledges that the investment is not
liquid.

(3) A participant must sepa-
rately sign or initial each representation
made in the subscription agreement. Ex-
cept in the case of fiduciary accounts, the
participant may not grant any person a
power of attorney to make such represen-
tations on his or her behalf.

(4) The sponsor and each per-
son selling program interests on behalf of
the sponsor or program shall not require
a participant to make representations in
the subscription agreement which are
subjective or unreasonable and which:

(A) might cause the partici-
pant to believe that he or she has surren-
dered rights to which he or she is entitled
under federal or state law; or

(B) would have the effect of
shifting the duties regarding suitability,
imposed by law on broker-dealers, to the
participant.

(5) Prohibited representations
include, but are not limited to, a repre-
sentation that the investment is a suitable
one for the participant.

(6) The spousor may place the
content of the prohibited representations
in the subscription agreement in the form
of disclosures to the participant. The
sponsor may not place these disclosures
in the participant representation section
of the subscription agreement.

(e) Completion of Sale.

(1) The spousor or any person
selling program interests on behalf of the
spousor or program may not complete a
sale of program interests to a participant
until at least five business days after the
date the participant receives a final pro-

spectus,

(2) The sponsor or the person
designated by the sponsor shall send each
participant a confirmation ¢f his or her
purchase.

(f) [(¢)] Minimum Investmeant. The
Securities Commissioner may require a
minimum initial and subsequent cash in-
vestment amount. [For a drilling program,
the minimum purchase shall not be less than
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$5.000, and in the event deferred payments
are allowed, the initial payment by a partici-
pant shall not be less than $5,000 For an
income or production purchase program, the
minimum purchase shall not be less than
$2,000 and in the event deferred payments
are allowed, the initial payment by a partici-
pant shall not be less than $2,000 )

[(f) Maintenance of suitability re-
cords. The sponsor shall maintain for a
period of at least six years a record of the
information obtained as evidence that a par-
ticipant meets the suitability standards es-
tablished in connection with the offer and
sale of the program umits In addition, the
sponsor must obtain a representation from
each participant that he or she has pur-
chased units for his, her or their own ac-
count or, in lieu of such representation,
information indicating that the participants
for whose account the purchase was made
met such suitability standards. Such infor-
mation may be obtained from the partict-
pant through inclusion of the statement in
the written instrument described 1n subsec-
tion (a) of this section ]

§121.10. Prospectus Disclosure.

(a) (No change.)

(b) Offerings not registered with
the Securities and Exchange Commuission

(1) (No change.)

(2) At the mintmum and n addi-
tion to the specific disclosures required by
§§121.2-121.8 of this title (relating to Re-
quirements of Sponsor, Selling of Units and
Sales Material; Suitabdity of Participants
[the Participant]; Fees, Compensation, and
Expenses; Property Transactions with Affil-
iates and Other Restricted Activities,
Farmouts, Special Disclosure Requirements,
and Rughts and Obligations of Parucipants),
the following topics shall be thoioughly
covered in the prospectus.

(A)-(0) (No change)
(3) (No change.)
(c) (No change)

(d) Demonstration of Guideline
Comphlance 1n Program Agrecment The re-
quirements and/or provisions of appropriate
portions of the following sections shall be
included in the program agreement
§121.1(b) of this title (relaung to Defini-
tions), §121.2(d), (f). (h), (i), and ()) of this
title (relating to Requirements of Sponsor),
§121 4(f) of this utle (relating to Suntabulity
of Participants [the Participant]), §121
5(a)-(c) of this title (relating to Fees, Com-
pensation, and Expenses), §121 6(a)-(c) of
this title (relating to Property Transactions
with Affihates and Other Restricted Activi-
ties), §121.8(a)-(g) of this title (relating to
Rights and Obligations of Partictpants), and

§121 9(b)-(g) of this title (relaung to Mis-
cellaneous Provisions)

This agency hereby certifies thal the proposal
has been ieviewed by legal counsel and
found to be within the agency’s authonty to
adopt

Issued in Austin, Texas, on May 18, 1994

TRD-944 1088 Denise Voigl Crawford
Securities Commissioner

State Securities Board

Earhest possible date of adoption June 27,
1994

For fturther information, please cali  (512)
305-8300

L4 ¢ L4
Chapter 133. Forms

* 7 TAC §1332

The State Secuniiies Board proposes new
§1332, concernng  Public  Records
Charges-Biling Detail, which will set out the
charges for copies of public records. A re-
lated rule, §101.5, 1s being concurrently pro-
posed

Tom Spradin, Dwector of Informaton Re-
sources and Planning has delermined that tor
the fust tive-year period the rule is in effect
there will be no fiscal smplications for state or
local goveinment as a result of enforcing or
admmistering the rule

Mi. Spiadin also has deteimined that for
each year of the fust five years the rule is in
eftect the public benefit anticipated as a result
of enlorcing the rule will be that the public will
be appuised of the costs ot obtamning copies of
publicly available infomation in different for-
mats from the Agency. There will be no effect
on small businesses There 1s no anlicipated
economic cost to persons who aie required to
comply with the rule as proposed

Comments on the proposal may be submuted
to Rada Lynn Potts, Stale Securities Board,
P O Box 13167, Austn, Texas 78711-3167.

The new 1ule 1s proposed under Texas Civil
Statutes, Anticle 581, §28-1 Section 28-1 pro-
vides the Board with the authordy to adopl
rules and regulations necessary 10 cairy out
and implement the provisions of the Secur-
ties Act, including rules and regulations gov-
eining registration  statements  and
apphcations, delining terms, classilying secu-
rties, persons, and matters within its junsdic-
tion, and prescribing different requirements
for ditferent classes

Statutes and codes aftected none applicable

§1382  Public Records Charges -Billing
Detadd. The State Secunties Board adopts
by reference the public records charges bil-
ling detal This form is available from the
State Secunities Board, PO Box 13167,
Austin, Texas 78711

This agency hereby certilies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty to
adopt
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Issued in Austin, Texas, on May 18, 1994.

TRD-9441089 Denise Voigt Crawford
Securities Commissioner
State Securities Board

Earliest possible date of adoption: June 27,
1994

For further information, please call: (512)
305-8300

¢ ¢ L 4

Chapter 139. Exemptions by
Rule or Order

* 7 TAC §139.15

The State Securities Board proposes new
§139 15, concerning an exemption from reg-
istration for cerlain credit enhancements of-
fered in conjunction with certain exempt or
registered securities

Micheal Northcutt, Director, Securities Regis-
tration Division, has determined that for the
first five-year period the rule is in effect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the rule

Mr. Northcutt also has determined that for
each year of the first five years the rule is in
eftect the public benefit anticipaled as a result
of entorcing the rule will be 1o eliminate un-
certainty about whether certain credit en-
hancements, which are offered in conjunction
with, and not tradeable separately from, reg-
istered or exempt securities or are offered in
connection with an exempt transaction, must
be registered as separate secwrities. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the rule as
proposed.

Comments on the proposal may be submitted

to Rada Lynn Potts, State Securities Board,
P O. Box 13167, Austin, Texas 78711-3167.

The new rule 1s proposed under Texas Civil
Statutes, Article 581, §28-1. Section 28-1 pro-
vides the Board with the authority to adopt
rules and regulations necessary o cary out
and implement the provisions of the Securi-
fies Adi, including rules and regulations gov-
erning  registration  statements  and
applications, defiming terms; classifying secu-
nties, persons, and malters within #s jurisdic-
tion, and prescribing ditterent requirements
for ditferent classes

The proposed new §139.15 atlecls Texas
Cwil Statutes, Articles 581-5, 581-6 and
581-7

§139 15. Credit Enhancements.

(a) Any "qualified credit enhance-
ment” need not be registered as a separate
security when no additional consideration is
required to receive the enhancement and the
enhancement is offered and sold in conjunc-
tion with, and is not tradeable separately
from, securities that are:

(1) registered pursuant to the
Securities Act, §7;




(2) exempt under the Securities
Act, §6; or

(3) included within a transac-
tion exempt under the Secunties Act, §5

(b) For puiposes of this section, the
term “qualified credit enhancement” means.

(1) a letter of credit 1ssued by a
domestic branch or agency of a foreign
bank if the nature and extent of the regula-
tion and supervision of the particular branch
or agency is substantially equivalent to that
applicable to federal or state chartered do-
mestic banks doing bustness.in the same
domestic junsdiction, or

(2) a municipal bond 1nsurance
policy or guarantee issued by an insurance
company licensed or supervised by the
Texas Department of Insurance.

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty o
adopt

Issued in Austin, Texas, on May 18, 1994.

THD-944 1090 Denise Voigt Crawtord

Securitiess Commissioner
State Secunities Board

Earliest possible date of adoption June 27,
1994

For twther mformation, please call (512)
305-8300

L4 ¢ 4

Chapter 141. Administrative
Guidelines for Registiation
of Equipment Programs

e 7 TAC §1413

The State Securties Board proposes amend-
ments to §141 3, conceining admustrative
gudehnes for registtation of equipment pio
glams

The proposed amendments to §141 3 ieflect
the recent amendments to the Noith Amen-
can Secwities Admunistialors’ Association,
Inc (NASAA) equipment program guidelines,
with one exceplion §141 3(d}(5) has heen
rewiitten to remove certam items from the hst
of representations prohibited in the subscrp-
tion agreement The items removed from the
st are representations that the participant
understands or comprehends the nisks asso-
cialed with an investment in the pxogram, the
participant has read the prospectus, and n
deciding to nvest in the program, the partici-
pant has relied solely on the prospectus, and
not on any other information or repiesenta-
tions from other persons or sowces

The Board onginally published for comment
the recent NASAA amendments to the admin-
isirative gudelines for equpment progiams
with no changes from the text adopted by
NASAA That proposal appeared in the
March 4, 1994, 1ssue of the Texas Register
(19 TexReg 1520) and has been withdrawn
so that this proposal may be published A
comment letter was receved from Thompson

& Kmight in response to the March 4th pro-
posal The comment letler indicated that #
was mapproprate for the Board to adopt reg-
ulations limting the representations that may
be included in subscription agroements and
thereby divest 1ssuers of certain rights which
may exist under current case law

Micheal Northcutt, Director, Securities Regis-
tration Division has deternuned that for the
first five-year period the rule is in effect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the rule

Mr Northcutt also has deteimined that for
each year of the first five years the rule s in
effect the public benelit anticipated as a result
of enforcing the rule will be a substantial
degree of consistency with uniform guidelines
for the registration of equipment programs.
There will be no effect on small businesses
There ts no anticipated economic cost to per-
sons who are required to comply with the rule
as proposed

Comments on the proposal may be submitted
o Rada Lynn Potis, State Securities Board,
P O. Box 13167, Austin, Texas 78711-3167.

The amendments are proposed under Texas
Cwvil Statutes, Article 581, §28-1. Seclion
28-1 provides the Board with the authority to
adopt rules and regulations necessary {o
carry out and implement the provisions of the
Securities Act, ncluding rules and regulations
governing regisiration statements and apph-
cations, defining terms; classitying secuities,
persons, and matters within its junsdiction;
and prescribing different requrements for dif-
ferent classes.

The propused amendments affect Texas Civil
Statutes, Article 581-7

$141 3 Suuabiluy of Participants [the Pur
ticipant].

(a) General Policy. [Standards to
be unposed Given the hmited transferabil-
ity, the relative lack of hquidity, and the
degree of risk associated with an investment
in programs, the sponsor and its selling
representatives should be cautious concern-
ing the persons to whom such securities are
marketed Suitability standards for partici-
pants will, therefore, be imposed which are
reasonable 1n view of the foregomg and of
the type of programs to be offered Spon-
sors will be required to set forth in the
prospectus the investment objectives of a
program, a descripuon of the type of person
who could benefit from the program, and
suitability standards to be applied in mar-
keting 1t)

(1) The sponsor shall establish
mmimum income and net worth stan-
dards for persons who purchase program
interests.

(2) The sponsor shall propose
minimum income and net worth [The
suitability] standards which are reasonable
given the type of program and the rishs
associated with the purchase of program

interests. Programs with greater investor
risk shall have minimum standards with
a substantial net worth requirement. The
[proposed by the sponsor will be reviewed
by the] Securities Commissioner shall eval-
uate [in processing the application. In de-
termining how restrictive] the standards
proposed by the sponsor when the pro-
gram’s application for registration is re-
viewed. In evaluating the proposed
standards, the Securities Commissioner
may consider the following: [must be, spe-
cial attention will be given to the existence
of such factors as]

(A) the program’s use of
[high] leverage ; [.)

(B) tax implications ; [.]

(C) mandatory  deferred

payments;
(D)  assessments;

(E) balloon payment financ-
ing ; [, and]

(F) potential variances in
[the uncertainty or lack of] cash distribu-
tions; [flow from program equipment. Pro-
grams which involve more than ordinary
investor risk should emphasize suitability
standards involving substantial net worth of
the participants ]

(G) potential participants;

(H) relationship  between
potential participants and the sponsor;

(1) liguidity of program in-
terests;

J) pedormance  of  the
SPONSoOr’s prior programs;

(K)  fimancial condition of
the sponsor;

(L) potentral  transactions
between the program and the sponsor;
and

(M) any other relevant fac-
tors.
(b) lucome and Net Worth Stan-
dards.

(1)  Unless the Securities Com-
misstoner determines that the risks asso-
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ciated with the program would require
lower or higher standards, each partici-
pant shall have:

(A) a minimum annual
gross income of $45, 000 and a minimum
net worth of $45,000; or

(B) a minimum net worth
of $150,000.

(2) Net worth shall be deter-
mined exclusive of home, home furnish-
ings, and automobiles.

(3) In the case of sales to fidu-
ciary accounts, these minimum standards
shall be met by the beneficiary, the fidu-
ciary account, or by the donor or grantor
who directly or indirectly supplies the
funds to purchase the program interests
if the donor or grantor is the fiduciary.

(4) The sponsor shall set forth
in the final prospectus:

(A) the investment objec-
tives of the program;

(B) a description of the
type of person who might benefit from an
investment in the program; and

(C) the minimum stan-
dards imposed on each participant in the
program,

(c)(b)] Determination that Sale
[Sales] to Participant is Suitable and Ap-
propriate [Persons].

(1) The sponsor and each person
sellng program interests on behalf of the
sponsor or program shall make every rea-
sonabic effort to determine [assure] that
the purchase of (those persons being of-
fered or sold the] program interests is a
[are] suilable and [, in Light of the standards
set forth in subsection (a) of this section,
and that the program interests are] appropri-
ate [for the vestors’] investment for each
participant. {objectives and financial sitva-
tions Reasonable effort shall include re-
ceipt of the executed subscription
agreement referred to in subsection (d) of
this section prior to the sale of program
interests to the investor. The sponsor or his
representative  shall have  reasonable
grounds to beheve, prior to the sale of
program 1nterests, that the investor will ben-
efit from the program 1n view of the inves-
tors’ overall investment objectives and
portfolio structure ]

[(1) The investor shall have the
capacity to understand the fundamental as-
pects of the program. That capacity may be
evidenced by the following:

[(A) the nature of employ-
ment experience,

[(B) educational  level

achieved,

[(C) access to advice from
qualified sources, such as attorney, account-
ant, and tax adviser; and

[(D) prior experience with
investments of a similar nature.}

(2) 1o making this determina-
tion, the sponsor or each person selling
program interests on behalf of the spon-
sor or program shall ascertain that the
prospective participant: [The sponsor or
his representatives shall ascertain that the
investor]

(A) meets the minimum in-
come and net worth standards estab-
lished for the program;

(B) can reasonably benefit
from the program based on the prospec-
tive participant’s overall investment ob-
jectives and portfolio structure;

(C) is able to bear the eco-
nomic rish of the investment based on the
prospective participant’s overall financial
situation; and

(D) has apparent understand-
ing of:

()I(A)] of the fundamen-
tal risks {and possible financial hazards] of
the investment,

(i) the risk that the par-
ticipant may lose the entire investment;

(@)[(B)] of the lack of Ii-
quidity of program interests [the invest-
ment];

(iv) the restrictions on
transferability of program interests;

(MI(C)] the bachground
and qualifications of the sponsor or per-
sons respousible for directing and man-
aging the program [that the investment
wull be directed and managed by the spon-
sor]; and

(vi)[(D)] of the tax conse-
quences of the investment.

(3) The sponsor or each per-
son selling program interests on behalf of
the sponsor or program will make this
determination on the basis of information
it has obtained from a prospective partic-
ipant. Relevant information for this pur-
pose will include at least the age, invest-
ment objectives, investment experience,
income, net worth, financial situation,

and other investinents of the prospective
participant, as well as any other perti-
neat factors.

(4) The sponsor or each per-
son selling program interests on behalf of
the sponsor or program shall maintain
records of the information used to deter-
mine that an investment in program in-
terests is suitable and appropriate for
each participant. The sponsor or each
person selling program interests on be-
half of the sponsor or program shall
maintain these records for at least six
years.

(5) The sponsor shall disclose
in the final prospectus the responsibility
of the sponsor and each person selling
program interests on behalf of the spon-
sor or program to mahe every reasonable
effort to determine that the purchase of
program interests is a suitable and ap-
propriate investment for each partici-
pant, based on information provided by
the participant regarding the partici-
paat’s financial situation and investment
objectives.

[(c) The participant must be able to
bear the economic risk of the investment
For purposes of determining the ability to
bear the economic risk, unless the Securities
Commissioner apprcves a lower suttability
standard, participants shall have a minimum
annual gross income of $45,000 and a net
worth of $45.000 or, in the alternative, a net
worth of $150.000. As provided 1n subsec-
tion (a) of this secuon, higher suitability
standards may be required. In the case of
sales to fiduciary accounts, the participant
shall mean the fiduciary account and/or the
donor who directly or indirectly supplies the
funds to purchase the program 1nterests Net
worth shall be determined exclusive of
home, home furnishings, and automobules ]

+d) Subscription Agreements,
{Mainienance of records The sponsor shall
maintain a record of the information ob-
taned to indicate that a participant meets
the suitability standards employed n con-
nection with the offer and sale of program
interests and a representation by the partici-
pant that the participant is purchasing for its
own account or, in lieu of such representa-
tion, information indicating that the paruci-
pants for whose account the purchase is
made meet such suitability standards. Such
information shall be obtained from the par-
ticipant through the use of the subscription
agreement signed by the participant which
sets forth the prescribed suitability stan-
dards in full and in which the participant
represents that the participant meets such
switability standards and is purchasing for
its own account. However, where the offer-
ing is underwritten or sold by a broker-
dealer, the sponsor shall obtain a commut-
ment from the broker-dealer to maintain the
same record of information required of the
sponsor.]
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(1) The Securities Commis-
sioner may require that each participant
complete and sign a written subscription
agreement.

(2) The sponsor may require
that each participant make certain fac-
tual representations in the subscription
agreement, including the following:

(A) The participant meets
the minimum income and net worth stan-
dards established for the program.

(B) The participant is pur-
chasing the program interests for his or
her own account.

(C) The participant has re-
ceived a copy of the prospectus.

(D)  The participant ac-
knowledges that the investment is not
liquid.

(3) The participant must sepa-
rately sign or initial each representation
made in the subscription agreement. Ex-
cept in the case of fiduciary accounts, the
participant may not grant any person a
power of attorney to make such represen-
tations on his or her behalf.

(4) The sponsor and each per-
sou selling program interests on behalf of
the sponsor or program shall not require
a participant to make representations in
the subscription agreement which are
subjective or unreasonable and which:

(A) might cause the partici-
pant to believe that he or she has surren-
dered rights to which he or she is entitled
under federal or state law; or

(B) would have the effect of
shifting the duties regarding suitability,
imposed by law on broker-dealers, to the
participant.

(5) Prohibited representations
include, but are not limited to, a repre-
sentation that the investment is a suitable
one for the participant.

(6) The sponsor may place the
content of the prohibited representations
in the subscription agreement in the form
of disclosures to the participant. The
sponsor may not place these disclosures
in the participant representation section
of the subscription agreement.

(e) Completion of Sale. [Minimum
Investment. The Securities Commissioner
may require a minimum initial cash pur-
chase. Subsequent transfers of program in-
terests shall be limited to not less than such

imtial minimum cash purchase, except for
transfers by gifts, inheritance, intra-family
transfers, family dissolutions, and transfers
to affiliates.]

(I) The sponsor or any person
selling program interests on behalf of the
sponsor or program may not complete a
sale of program interests to a participant
until at least five business days after the
date the participant receives a final pro-
spectus.

(2) The sponsor or the person
designated by the sponsor shall send each
participant a confirmation of his or her
purchase.

(N Minimum Investment, The Se-
curities Commissioner may require a
minimum initial and subsequent cash in-
vestment amount.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty o
adopt.

Issued in Austin, Texas, on May 18, 1994.

TRD-9441091 Denise Vot Crawlord
Secunties Commuissioner
State Securties Board

Earliest possible date of adoption: June 27,
1994

For further information, please call (512)
305-8300

¢ ¢ ¢

Chapter 143. Administrative
Guidelines for Registration
of Real Estate Investment
Trusts

o 7 TAC §§143.1-143.8

The State Securties Board proposes new
§§143 1-1438, concerning administrative
guidelines for registration of real estate n-
vestment trusts

The new provisions would reflect the curent
real estate nvestment trust guidelnes
adopted by the North Amencan Securties
Administrators’ Assocation, Inc (NASAA),
with two exceptions. Frst, §143 3(d)(5) has
been rewritten to remove certain items from
the Iist of representations protubited in the
subscription agreement The tems removed
from the bist are representations that the par-
tcpant understands or comprehends the
risks associated with an investment n the
program, the participant has read the pro-
specius, and in deciding to mnvest in the pro-
gram, the particpant has relied solely on the
prospectus, and not on any other mformation
or representations from other persons or
sources

A change from the NASAA gudelines would
also be made to the arbdration provisions
contained in §143 2(h) to promote the use of
arbdration as an alternative dispute resolution
mechanmism As rewntten, §143.2(h) would
provide that, if a prospeclus contains arbilra-

tion provisions, it must prominently disclose
such fact on the cover page of the prospectus
in bold type Additional changes have been
made to remove, and thus deviate from the
provision in the NASAA guidelines, a prohibi-
tion of mandatory arbitration of certain types
of disputes imposed as a condition of making
an investment in the REIT.

The Board onginally published for comment
the recent NASAA administrative guidelines
for real estate investment trusts with no
changes from the text adopted by NASAA
That proposal appeared in the March 4, 1994,
issue of the Texas Register (19 TexReg
1523) and has been withdrawn so that this
proposal may be published. A comment letter
from Thompson & Knight was received in
response o the March 4th proposal The
comment lelter indicated that it was inappro-
priate for the Board to adopt regulations limit-
ing the representations that may be included
in subscription agreements and thereby di-
vesl issuers of certain rights which may exist
under curent case law.

Micheal Northcutt, Director, Securities Regis-
tration Division has delermined that for the
first five-year period the rules are in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rules

Mr. Northcutt also has delermined that for
each year of the first five years the rules are
in effect the public beneft anticipated as a
resull of enforcing the rules will be a substan-
tial degree of consistency with umiorm guide-
hnes for the registration of real estate
nvestment trusts There will be no effect on
small busmesses. There is no anticipated
economic cost to persons who are requred to
comply with the rules as proposed

Comments on the proposal may be subnutied
to Rada Lynn Polts, State Secunties Board,
P.O Box 13167, Austin, Texas 78711-3167

The new rules are proposed under Texas
Cwil Statutes, Article 581, §28-1 Section
28-1 provides the Board with the authordy to
adopt rules and regulalions necessary to
cairy out and impleiment the provisions of the
Securties Act, includiny rules and regulalions
governing regrstration slalements and applr-
cations; defining terms,; classifying securies,
persons, and matters wihin ils junsdiction,
and prescribing different requirements for dif-
ferent classes

The new rules atfect Texas Civil Stalutes,
Article 581-7

$143.1. Introduction
(a) Applicauon

(1) These guidelines apply to
qualifications and registrations of Real Es-
tate Investment Trusts (REITS)

(2) While applicauons not con-
formung to the standards contained herein
shall be looked upon with disfavor, where
good cause 1s shown, certain guidelines
may be modified or waived by the Securi-
ues Commussioner
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(b) Definitions. The following
words and terms, when used in this chapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Acquisition expenses-Ex-
penses including, but not limited to, legal
fees and expenses, travel and communica-
tions expenses, costs of appraisals, nonre-
fundable option payments on property not
acquired, accounting fees and expenses, ti-
tle insurance, and miscellaneous expenses
related to selection and acquisition of prop-
erties, whether or not acquired.

(2) Acquisition fee-The total of
all fees and commissions paid by any party
to any party in connection with making or
investing in mortgage loans or the purchase,
development or construction of property by
a REIT. Included in the computation of
such fees or commissions shall be any real
estate commission, selection fee, develop-
ment fee, construction fee, nonrecurring
management fee, loan fees or points or any
fee of a similar nature, however designated.
Excluded shall be development fees and
construction fees paid to persons not affili-
ated with the sponsor in connection with the
actual development and construction of a
project.

(3)  Administrator-Referred to
as "Securities Commissioner” throughout
these guidelines.

(4) Adviser-The person respon-
sible for directing or performing the day-to-
day business affairs of « REIT, including a
person to which an adviser subcontracts
substanually all such functions. To the ex-
tent the provisions of these guidelines are
germane they shall apply to self-
admunstered REITS.

(5) Affiliate-An affiliate of an-
other person includes any of the following'

(A) any person disectly or in-
directly vwming, controlling, or holding,
with power to vote, 10% or more of the
outstanding voting securities of such other
person,

(B} any person 10% or more
of whose outstanding voting securities are
directly or indirectly owned, controlled, or
held, with power to vote, by such other
person,

(C)  any person dicectly or
indirectly controlling, controlled by, or un-
der common control with such other person,

(D) any executve officer, di-
rector, tustee, or general partner of such
other person,

19 Texkeg 4070 May 27, 1994 Texas Register o

(E) any legal entity for
which such person acts as an executive
officer, director, trustee, or general partner

(6) Average invested assets-For
any period, the average of the aggregate
book value of the assets of the trust in-
vested, directly or indirectly, in equity inter-
ests in, and loans secured by, real estate,
before reserves for depreciation or bad
debts or other similar non-cash reserves
computed by taking the average of such
values at the end of each month during such
period.

(7) Competitive real estate com-
mission-Real estate or brokerage commis-
sion paid for the purchase or sale of a
property which is reasonable, customary,
and competitive in light of the size, type,
and location of such property.

(8) Construction fee-A fee or
other remuneration for acting as general
contractor andfor construction manager to
construct improvements, supervise, and co-
ordinate projects or to provide major repairs
or rehabilitation on a REIT's property.

(9)  Contract price for the prop-
erty-The amount actually paid or allocated
to the purchase, development, construction,
or improvement of a property exclusive of
acquisition fees and acquisition expenses.

(10) Cross reference sheet-A
compilation of the guideline sections, refer-
enced to the page of the prospectus and
declaration of trust, or other exhibits, and
justification for any deviation from the
guidelines Such compilation shall comply
with the provisions set forth on the cross
reference sheet.

(11)  Declaration of trust-The
declaration of trust, by-laws, certificate, ar-
ticles of incorporation or other governing
nstrument pursuant to which a REIT is
organized.

(12) Development fee- A fee for
the packaging of a REIT's property, includ-
ing negotiating and approving plans, and
undertaking to assist in obtaining zoning
and necessary variances and necessary fi-
nancing for the specific property, either -
ually or at a later date.

(13) Independent expert-A per-
son with no material current or prior busi-
ness or personal relationship with the
adviser or trustees who is engaged to a
substantial extent 1n the business of render-
ing opintons regarding the value of assets of
the type held by the REIT.

(14) Independent trustee(s) -The
rustee(s) of a REIT who are not associated
and have not been associated within the last
two years, directly or indirectly, with the
sponsor or adviser of the REIT

(A) A trustee chall be
deemed to be associated with the sponsor or
adviser if he or she.

(i) owns an interest in the
sponsor, adviser, or any of their affiliates;
or

(ii) is employed by the
sponsor, adviser, or any of lheir affiliates;
or

(i) is an officer or direc-
tor of the sponsor, adviser, or any of their
affiliates; or

(iv) perforins services,
other than as a trustee, for the REIT, or

(v) is a trustee for more
than three REITs organized by the sponsor
or advised the adviser; or

(vi) has any material
business or professional relationship with
the sponsor, adviser, or any of their affili-
ates.

(B) For purposes of deter-
mining whether or not the business or pro-
fessional relationship is material, the gross
revenue derived by the prospective inde-
pendent trustee from the sponsor and ad-
viser and affiliates shall be deemed material
per se if it exceeds 5 0% of the prospective
independent trustee's:

(i) annual gross revenue,
derived from all sources, during either of
the last two years; or

(ii) net worth, on a fair
market value basis.

(C) An indirect relationship
shall include circumstances 1n which a trust-
ee's spouse, parents, children, siblings,
mothers- or fathers-in-law, sons- or
daughters-in-law, or brothers- or sisters-in-
law is or has been associated with the spon-
sor, adviser, any of their affiliates, or the
REIT

5 Imual investment-That
portion of the intial capitalization of the
REIT contributed by the sponsor or its affil-
1ates pursuant to §143. 2(a) of this title
(relating to Requirements of Sponsor, Ad-
viser, Trustees, and any Affiliate).

(16) Leverage-The  aggregate
amount of indebtedness of a REIT for
money borrowed (including purchase
money mortgage loans) outstanding at any
time, both secured and unsecured.

(17) Net assets-The total assets
(other than intangibles) at cost before de-
ducting depreciation or other non-cash re-
serves less total liabilities, calculated at
least quarterly on a basis consistently ap-
plied




(18) Net income-For any period
total revenues applicable to such period,
less the expenses applicable to such period
other than additions to reserves for depreci-
ation or bad debts or other similar non-cash
reserves. If the adviser receives an incentive
fee, net income, for purposes of calculating
total operating expenses in §143.4(d) of this
title (relating to Fees, Compensation, and
Expenses), shall exclude the gain from the
sale of the REIT’s assets.

(19) Organization and offering
expenses-All expenses incurred by and to
be paid from the assets of the REIT in
connection with and in preparing a REIT
for registration and subsequently offering
and distributing it to the public, including,
but not limited to, total underwriting and
brokerage discounts and commissions (in-
cluding fees of the underwriters’ attorneys),
expenses for printing, engraving, mailing,
salaries of employees while engaged in sa-
les activity, charges of transfer agents, reg-
istrars,  trustees, escrow  holders,
depositaries, experts, expenses of qualifica-
tion of the sale of the securities under fede-
ral and state laws, including taxes and fees,
accountants’ and attorneys’ fees.

(20) Person-Any natural per-
sons, partnership, corporation, association,
trust, limited liability company, or other
legal entity.

(21) Prospectus-Shall have the
meaning given to that term by the Securities
Act of 1933, §2(10), including a prelimi-
nary prospectus;, provided, however, that
such term as used herein shall also include
an offering circular as described in Rule
256 of the General Rules and Regulations
under the Securities Act of 1933 or, in the
case of an intrastate offering, any document
by whatever name known, utilized for the
purpose of offering and selling securities to
the public.

(22) Real estate investment trust
("REIT")-A corporation, trust, association,
or other legal entity (other than a real estate
syndication) which is engaged primarily in
investing in equity interests in real estate
(including fee ownership and leasebold in-
terests) or in loans secured by real estate or
both.

(23) Roll-up-A transaction in-
volving the acquisition, merger, conversion,
or consolidation either directly or indirectly
of the REIT and the issuance of securities
of a roll-up entity. Such term does not
include:

(A) a transaction involving
securities of the REIT that have been for at
least 12 months listed on a national securi-
ties exchange or traded through the National
Association of Securities Dealers Auto-
mated Quotation National Market System;
or

(B) a transaction involving
the conversion to corporate, trust, or associ-
ation form of only the REIT if, as a conse-
quence of the transaction there will be no
significant adverse change in any of the
following:

(i) shareholders’ voting
rights;

(ii) the term of existence
of the REIT;

(iii) sponsor or adviser
compensation;

(iv) the REIT's invest-

ment objectives.

(24) Roll-up entity-A partner-
ship, real estate investment trust, corpora-
tion, trust, or other entity that would be
created or would survive after the success-
ful completion of a proposed roll-up trans-
action.

(25) Shareholders-The
tered holders of a REIT's shares.

(26) Shares-Shares of beneficial
interest or of common stock of a REIT of
the class that has the right to elect the
trustees of such REIT.

(27) Specified asset REIT-A
program where, at the time a securities reg-
istration is ordered effective, at least 75% of
the net proceeds from the sale of shares are
allocable to the purchase, construction, ren-
ovation, or improvement of individually
identified assets. Reserves shall not be in-
cluded in the 75%.

(28) Sponsor-Any person di-
rectly or indirectly instrumental in organiz-
ing, wholly or in part, a REIT or any person
who will control, manage or participate in
the management of a REIT, and any affili-
ate of such person. Not included is any
person whose only relationship with the
REIT is as that of an independent property
manager of REIT assets, and whose only
compensation is as such. Sponsor does not
include wholly independent third parties
such as attorneys, accountants, and under-
writers whose only compensation is for pro-
fessional services. A person may also be
deemed a sponsor of the REIT by:

regis-

(A) taking the initiative, di-
rectly or indirectly, in founding or organiz-
ing the business or enterprise of the REIT;
either alone or in conjunction with one or
more other persons;

(B) receiving a material par-
ticipation in the REIT in connection with
the founding or organizing of the business
of the REIT, in consideration of services or
property, or both services and property;

(C) having a substantial
number of relationships and contacts with
the REIT;

(D) possessing significant
rights to control REIT properties;

(B) receiving fees for provid-
ing services to the REIT which are paid on
a basis that is not customary in the industry;
or

(F) providing goods or ser-
vices to the REIT on a basis which was not
negotiated at arms length with the REIT.

(29) Total operating ex-
penses-Aggregate expenses of every char-
acter paid or incurred by the REIT as
determined under generally accepted ac-
counting principles, including advisers’
fees, but excluding:

(A) the expenses of raising
capital such as organization and offering
expenses, legal, audit, accounting, under-
writing, brokerage, listing, registration and
other fees, printing and other such ex-
penses, and tax incurred in connection with
the issuance, distribution, transfer, registra-
tion, and stock exchange listing of the
REIT’s shares;

(B) interest payments;
(C) taxes;

(D) non-cash  expenditures
such as depreciation, amortization, and bad
debt reserves;

(E) incentive fees paid in
compliance with §143.4(f) of this title (re-
lating to Fees, Compensation and Ex-
penses);

(F)  acquisition fees, acquisi-
tion expenses, real estate commissions on
resale of property and other expenses con-
nected with the acquisition, disposition, and
ownership of real estate interests, morigage
loans, or other property. (such as the costs
of foreclosure, insurance premiums, legal
services, maintenance, repair, and improve-
ment of property).

(30) Trustee(s)-The member(s)
of the board of trustees or directors or other
body which manages the REIT.

(31) Unimproved real proper-
ty-The real property of a REIT which has
the following three characteristics:
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(A) an equity interest in real
property which was not acquired for the
purpose of producing rental or other operat-
ing income;

(B) has no development or
construction in process on such land; and

(C) no development or con-
struction on such land is planned in good
faith to commence on such land within one
year.

§143.2. Requirements of Sponsor, Adviser,
Trustees and any Affiliate.

(a) Minimum Capital.

(1) Prior to the initial public of-
fering, the sponsor, or any affiliate, shall
contribute to the Real Estate Investment
Trust (REIT) an amount not less than the
lesser of:

(A) 10% of the total net as-
sets upon completion of the offering, or

(B) $200,000 as an initial
investment,

(2) The sponsor or any affiliate
may not sell this initial investment while the
sponsor remains a sponsor but may transfer
the shares to other affiliates.

(b) Number and Election of Trust-
ees

(1) The REIT shall have a mini-
mum of three trustees, each of whom (other
than a trustee elected to fill the unexpired
term of another trustee) is elected by the
shareholders of the REIT and who shall
serve for a term of one year.

(2) Nothing in this section shall
prohibit a trustee from being reelected by
the shareholders

(3) A majority of the trustees
shall be independent trustees

(4) Independent trustees shall
nominate  replacements for vacancies
amongst the independent trustees’ positions.

(5) The trustees may establish
such commuttees they deem appropriate
(provided the majority of the members of
each committee are independent trustees).

(c) Duties of T:ustees

(1) At or before the first meet-
ing of the trustees, the declaration of trust
shall be reviewed and ratified by a majority
vote of the trustees and of the independent
trustees ‘The prospectus shall disclose that
such rauficauon is required

(2) The trustees shall establish
written policies on investments and borrow-

ing and shall monitor the administrative
procedures, investment operations and per-
formance of the REIT and the adviser to
assure that such policies are carried out.

(3) A majority of the independ-
ent trustees must approve matters to which
this section and subsections (a), (f), and (g)
of this section; §143.4(a)-(g) of this title
(relating to Fees, Compensation, and Ex-
penses), §143.5(e), (h), and (§) of this title
(relating to Conflicis of Interest and Invest-
ment Restrictions); and §143.6(a), (b)(4),
and (g) of this title (relating to Rights and
Obligations of Shareholders), of these
guidelines apply.

(d) Experience of Trustees. A
trustee shall have had a least three years of
relevant experience demonstrating the
knowledge and experience required to suc-
cessfully acquire and manage the type of
assets being acquired by the REIT. At least
one of the independent trustees shall have
three years of relevant real estate experi-
ence.

(e) Fiduciary Duty The trustees
and adviser of the REIT shall be deemed to
be in a fiduciary relationship to the REIT
and the shareholders. The trustees of the
REIT shall also have a fiduciary duty to the
shareholders to supervise the relationship of
the REIT with the adviser.

(f) Advisory Contract.

(1) It shall be the duty of the
trustees to evaluate the performance of the
adviser before entering into or renewing an
advisory contract. The criteria used in such
evaluation shall be reflected in the minutes
of such meeting.

(2) Each contract for the ser-
vices of an adviser entered into by the
trustees shall have a term of no more than
one year

(3)  Each advisory contract shall
be terminable by a majority of the inde-
pendent trustees, or the adviser on 60 days
written notice without cause or penalty. In
the event of the termination of such con-
tract, the adviser will cooperate with the
REIT and take all reasonable steps re-
quested to assist the trustees in making an
orderly transition of the advisory function.

(4) The qualifications of the ad-
viser shall be set forth in the prospectus
relating to the initial public offering of the
shares of the REIT and the trustees shall
determine that any successor adviser
possesses sufficient qualifications to:

(A) perform the
function for the REIT; and

advisory

(B) Justify the compensation
provided for 1n its contract with the REIT.

(g) Liabiity and Indemnification.

(1) The REIT shall not provide
for indemnification of the trustees, advisers,
or affiliates for any liability or loss suffered
by the trustees, advisers, or affiliates, nor
shall it provide that the trustees, advisers, or
affiliates be held harmless for any loss or
liability suffered by the REIT, unless all of
the following conditions are met:

(A) the trustces, advisers, or
affiliates have determuned, in good faith,
that the course of conduct which caused the
loss or liability was in the best interests of
the REIT;

(B) the trustees, advisers, or
affiliates were acting on behalf of or per-
forming services for the REIT;

(C) such liability or loss was
not the result of:

(1) negligence or miscon-
duct by the trustees, excluding the inde-
pendent trustees, advisers, or affiliates; or

(i)  gross negligence or
willful misconduct by the independent trust-
ees;

(D) such indemnification or
agreement to hold harmless 1s recoverable
only out of REIT net assets and not from
shareholders

(2) Notwithstanding anything to
the contrary contained in paragraph (1) of
this subsecuon, the trustees, advisers, or
affihates and any persons acting as a
broker-dealer shall not be indemnified by
the REIT for any losses, liabilities, or ex-
penses arising from or out of an alleged
violation of federal or state securities laws
by such party unless one or more of the
following conditions are met

(A) there has been a success-
ful adjudication on the merits of each count
involving alleged securities law violations
as to the particular indemnitee;

(B) such claims have been
dismissed with prejudice on the merits by a
court of competent jurisdiction as to the
particular indemnitee;

(C) a court of competent ju-
risdiction approves a settlement of the
claims against a particular indemnitec and
finds that indemnification of the settlement
and the related costs should be made, and
the court considering the request for indem-
nification has been advised of the position
of the Securities and Exchange Commission
and of the published position of any state
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securities regulatory authority in which se-
curities of the REIT were offered or sold as
to indemnification for violations of securi-
ties laws.

(3) The advancement of REIT
funds to the trustees, advisers, or affiliates
for legal expenses and other costs incurred
as a result of any legal action for which
indemnification is being sought is permissi-
ble only if all of the following conditions
are satisfied:

(A) the legal action relates
to acts or omissions with respect to the
performance of duties or services on behalf
of the REIT;

(B) the legal action is initi-
ated by a third party who is not a share-
holder or the legal action is initiated by a
shareholder acting in his or her capacity as
such and a court of competent jurisdiction
specifically approves such advancement;

(Cj the trustees, advisers, or
affiliates undertake to repay the advanced
funds to the REIT, together with the appli-
cable legal rate of interest thereon, in cases
in which such trustees, advisers, or affiliates
are found not to be entitled to indemnifica-
tion.

(h) Arbitration Provisions. The dec-
laration of trust may contain provisions re-
lating to the use of arbitration as a means of
dispute resolution. A declaration of trust
which contains arbitration provisions shall
prominently disclose such fact on the cover
page of the declaration of trust in bold type.
Allocation of the cost of arbitration may be
made a matter for determination in the pro-
ceedings.

§143.3. Suitability of Shareholders.
(a) General Policy.

(1) The sponsor shall establish
minimum income and net worth standards
for persons who purchase shares in a REIT
for which there is not likely to be a substan-
tial and active secondary market.

(2) The sponsor shall propose
minimum income and net worth standards
which are reasonable given the type of
REIT and the risks associated with the pur-
chase of shares. REITs with greater investor
risk shall have minimum standards with a
substantial net worth requirement. The Se-
curities Commissioner shall evaluate the
standards proposed by the sponsor when the
REIT’s application for registration is re-
viewed. In evaluating the proposed stan-
dards, the Securities Commissioner may
consider the following:

(A) the REIT's use of lever-
age;

(B) tax implications;

(C) balloon payment financ-
ing;

(D) potential variances in
cash distributions;

(E) potential shaieholders;

(F) relationship among po-
tential shareholders, the sponsor and ad-
viser;

(G) liquidity of REIT shares;

(H) prior

sponsor and adviser;

perfoimance  of

(I) financial condition of the
sponsor;

(J) potential transactions be-
tween the REIT and the sponsor and ad-
viser; and

(K) any other relevant fac-
tors.

(b) Income and Net Worth Stan-
dards.

(1) Unless the Securities Com-
missioner determines that the risks associ-
ated with the REIT would require lower or
higher standards, shareholders shall have.

(A) a minimum annual gross
income of $45.000 and a minimum net
worth of $45,000; or

(B) a minimum net worth of
$150,000.

(2) Net worth shall be deter-
mined exclusive of home, home furnish-
ings, and automobiles.

(3) In the case of sales to fidu-
ciary accounts, these minimum standards
shall be met by the beneficiary, the fidu-
ciary account, or by the donor or grantor
who directly or indirectly supplies the funds
to purchase the shares if the donor or
grantor is the fiduciary.

(4) The sponsor shall set forth in
the final prospectus:

(A) the investment objectives
of the REIT;

(B) a description of the type
of person who might benefit from an invest-
ment in the REIT; and

(C) the minimum standards
imposed on each shareholder in the REIT.

(c) Determination that Sale to
Shareholder is Suitable and Appropriate.

'

(1) The sponsor and each person
selling shares on behalf of the sponsor or
REIT shall make every reasonable effort to
determine that the purchase of shares is a
suitable and appropriate investment for each
shareholder.

(2) In making this determina-
tion, the sponsor or each person selling
shares on behalf of the sponsor or REIT
shall ascertain that the prospective share-
holder:

(A) meets the minimum in-
come and net worth standards established
for the REIT;

(B) can reasonably benefit
from the REIT based on the prospective
shareholder’s overall investment objectives
and portfolio structure;

(C) is able to bear the eco-
nomic risk of the investment based on the
prospective shareholder’s overall financial
situation; and

(D) has apparent understand-
ing of

(1) the fundamental nisks
of the wvestment;

(1) the nsk that the share-
holder may lose the entire investment,

(ii) the lack of liquidity
of REIT shares;

(iv) the resticuons on
transferability of REIT shaies;

(v) the backgiound and
qualifications of the sponsor or the adviser,
and

(vi) the tax consequences
of the investment.

(3) The sponsor or each person
selling shares on behalf of the sponsor o
REIT will make this determination on the
basis of information it has obtained fiom a
prospective shareholder. Relevant infoima-
tion for this purpose will include at least the
age, investment objectives, investment ex-
perience, income, net worth, financial situa-
tion, and other investments of the
prospective sharcholder, as well as any
other pertinent factors.
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(4) The sponsor or each person
selling shares on behalf of the sponsor or
REIT shall maintain records of the informa-
tion used to determine that an investment in
shares is suitable and appropriate for a
shareholder. The sponsor or each person
selling shares on behalf of the sponsor or
REIT shall maintain these records for at
least six years.

(5) The sponsor shall disclose n
the final prospectus the responsibility of the
sponsor and each person selling shares on
behalf of the sponsor or REIT to make
every reasonable effort to determine that the
purchase of shares is a suitable and appro-
priate investment for each shareholder,
based on information provided by the share-
holder regarding the shareholder’s financial
situation and investment objectives.

(d) Subscription Agreements.

(1) The Securines Commus-
sioner may require that each shareholder
complete and sign a written subscription
agreement

(2) The sbonsor may require
that each shareholder make certain factual
representations in the subscription agree-
ment, including the following:

(A) the shareholder meets
the minimum income and net worth stan-
dards established for the RL.T,

(B) the shareholder is pur-
chasing the shares for his or her own ac-
count,

(C) the shareholder has re-
ceived a copy of the prospectus,

(D) the shareholder acknow-
ledges that the shares are not liquid

(3) The shareholder musl sepa-
rately sign or 1nitial each representation
made 1n the subscription agreement Except
in the case of fiduciary accounts, the share-
holder may not grant any person a power of
attorney to make such representations on his
or her behalf

(4) The sponsor and each person
selling shares on behalf of the sponsor or
REIT shall not require shareholders to make
representations in the subscription agree-
ment which are subjecuve or unreasonable
and which’

(A) mught cause the share-
holder to believe that he or she has surren-
dered rights to which he or she 1s entitled
under federal or state law, or

(B) would have the effect of
stufting the duties regarding suttability, 1m-

posed by law on broker-dealers, to the
shareholders.

(5) Prohibited  representations
include, but are not limited to, a representa-
tion that the investment is a suitable one for
the shareholder.

(6) The sponsor may place the
content of the prohibited representations in
the subscription agreement in the form of
disclosures to shareholders. The sponsor
may not place these disclosures in the
sharcholder representation section of the
subscription agreement.

(e) Completion of Sale.

(1) The sponsor or any person
selling shares on behalf of the sponsor or
REIT may not complete a sale of shares to a
shareholder until at least five business days
after the date the shareholder receives a
final prospectus.

(2) The sponsor or the person
designated by the sponsor shall send each
shareholder a confirmation of his or her
purchase.

() Minimum Investment. The Se-
curities Commissioner may require mini-
mum initial and subsequent cash investment
amounts

$143 4. Fees, Compensation, and Expenses.
(a) Introduction.

(1) The prospectus must fully
disclose and itemize all consideration which
may be received in connection with REIT
acuvittes, directly or indirectly, by the
sponsor, trustees, adviser, and underwriters,
what the consideration is for and how and
when 1t will be paid This shall be set forth
in one location in tabular form.

(2) The independent trustees
will determine, from time to time but at
least annually, that the total fees and ex-
penses of the REIT are reasonable in light
of the nvestment performance of the REIT,
its net assets, its net income, and the fees
and expenses of other comparable unaffili-
ated REITs Each such determination shall
be reflected in the minutes of the meeting of
the trustees

(b) Organizauon and Offering Ex-
penses. The organization and offering ex-
penses paid 1n connection with the REIT's
formation or the syndication of its shares
shall be reasonable and shall in no event
exceed an amount equal to 15% of the
proceeds raised in an offering

(c) Acquisition Fees and Acquisi-
ton Expenses

(1)  The total of all acquisition
fees and acquis:tion expenses shall be rea-
sonable, and shall not exceed an amount
equal to 60% of the contract price of a

property, or in the case of a mortgage loan,
6.0% of the funds advanced.

(2) Notwithstanding the above-
mentioned, a majority of the trustees (in-
cluding a majority of the independent trust-
ees) not otherwise interested in the
transaction may approve fees in excess of
these limits if they determine the transaction
to be commercially competitive, fair and
reasonable to the REIT,

(d) Total Operating Expenses.

(1) The total operating ex; nses
of the REIT shall (in the absence of a
satisfactory showing to the contrary) be
deemed to be excessive if they exceed in
any fiscal year the greater of 2.0% of its
average invested assets or 25% of its net
income for such year. The independent
trustees shall have the fiduciary responsibil-
ity of limiting such expenses to amounts
that do not exceed such limitations unless
such independent trustees shall have made a
finding that, based on such unusual and
non-recurring factors which they deem suf-
ficient, a higher level of expenses is justi-
fied for such year. Any such finding and the
reasons in support thereof shall be reflected
in the minutes of the meeting of the trust-
ees.

(2) Within 60 days after the end
of any fiscal quarter of the REIT for which
total operating expenses (for the 12 months
then ended) exceeded 2.0% of average in-
vested assets or 25% of net income, which-
ever is greater, there shall be sent to the
shareholders of the REIT a written disclo-
sure of such fact, together with an explana-
tion of the factors the independent trustees
considered in arriving at the conclusion that
such higher operating expenses were justi-
fied.

(3) In the event the independent
trustees do not determine such excess ex-
penses are justified, the adviser shall reim-
burse the REIT at the end of the 12 month
period the amount by which the aggregate
annual expenses paid or incurred by the
REIT exceed the limitations herein pro-
vided.

(e) Real Estate Commissions on
Resale of Property. If an adviser, trustee,
sponsor, or any affiliate provides a substan-
tial amount of the services in the effort to
sell the property of the REIT, then that
person may receive up to one-half of the
brokerage commission paid but in no event
to exceed an amount equal to 3.0% of the
contracted for sales price. In addition, the
amount paid when added to the sums paid
to unaffiliated parties in such a capacity
shall not exceed the lesser of the competi-
tive real estate commission or an amount
equal to 6.0% of the contracted-for sales
price.
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(f) Incentive Fees.

(1) An interest in the gain from
the sale of assets of the REIT, for which
full consideration is not paid in cash or
property of equivalent value, shall be al-
lowed provided the amount or percentage of
such interest is reasonable. Such an interest
in gain from the sale of REIT assets shall be
considered presumptively reasonable if it
does not exceed 15% of the balance of such
net proceeds remaining after payment to
shareholders, in the aggregate, of an amount
equal to 100% of the original issue price of
REIT shares, plus an amount equal to 6.0%
of the original issue price of the REIT
shares per annum cumulative. For purposes
of this subsection, the original issue price of
the REIT shares may be reduced by prior
cash distributions to shareholders of net
proceeds from the sale of REIT assets.

(2) In the case of multiple advis-
ers, advisers, and any affiliate shall be al-
lowed incentive fees provided such fees are
distributed by a proportional method rea-
sonably designed to reflect the value added
to REIT assets by cach respective adviser or
any affiliate.

(8) Adviser Compensation. The in-
dependent trustees shall determine from
time to time and at least annually that the
compensation which the REIT contracts to
pay to the adviser is reasonable in relation
to the nature and quality of services per-
formed and that such compensation is
within the limits prescribed by these guide-
lines. The independent trustees shall also
supervise the performance of the adviser
and the compensation paid to it by the REIT
to determine that the provisions of such
contract are being carried out. Each such
determination shall be based on the factors
set forth below and all other factors such
independent trustees may deem relevant and
the findings of such trustees on each of such
factors shall be recorded in the minutes of
the trustees:

(1) the size of the advisory fee
in relation to the size, composition, and
profitability of the portfolio of the REIT;

(2) the success of the adviser in
generating opportunities that meet the in-
vestment objectives of the REIT;,

(3) the rates charged to other
REITs and to investors other than REITSs by
advisers performing similar services;

(4) additional revenues realized
by the adviser and any affiliate through
their relationship with the REIT, including
loan administration, underwriting or broker
commissions, servicing, engineering, in-
spection and other fees, whether paid by the
REIT or by others with whom the REIT
does business;

(5) the quality and extent of ser-
vice and advice furnished by the adviser,

(6) the performance of the in-
vestment portfolio of the REIT, including
income, conservation or appreciation of ca-
pital, frequency of problem investments and
competence in dealing with distress situa-
tions;

(7) the quality of the portfolio of
the REIT in relationship to the investments
generated by the adviser for its own ac-
count.

§143.5. Conflicts of Interest and Investment
Restrictions.

(a) Sales and Leases to REIT. The
Real Estate Investment Trust (REIT) shall
not purchase property from the sponsor,
adviser, trustee, or any affiliate thereof, un-
less a majority of trustees (including a ma-
jority of independent trustees) not otherwise
interested in such transaction approve the
transaction as being fair and reasonable to
the REIT and at a price to the REIT no
greater than the cost of the asset to such
sponsor, adviser, trustee, or any affiliate
thereof, or if the price to the REIT is in
excess of such cost, that substantial justifi-
cation for such excess exists and such ex-
cess is reasonable. In no event shall the cost
of such asset to the REIT exceed its current
appraised value.

(b) Sales and Leases to Sponsor,
Adviser, Trustees, or any Affiliate.

(1) A sponsor, adviser, trustee,
or any affiliate thereof shall not acquire
assets from the REIT unless approved by a
majority of trustees (including a majority of
independent trustees), not otherwise inter-
ested in such transaction, as being fair and
reasonable to the REIT.

(2) A REIT may lease assets to
a sponsor, adviser, trustee, or any affiliate
thereof only if approved by a majority of
trustees (including a majority of independ-
ent trustees), not otherwise interested in
such transaction, as being fair and reason-
able to the REIT.

(c) Loans.

(1) No loans may be made by
the REIT to the sponsor, adviser, trustee, or
any affiliate thereof except as provided un-
der paragraph (k)(3) of this section or to
wholly owned subsidiaries of the REIT.

(2) The REIT may not borrow
money from the sponsor, adviser, trustee, or
any affiliate thereof, unless a majority of
trustees (including a majority of independ-
ent trustees) not otherwise interested in such
transaction approve the transaction as being
fair, competitive, and commercially reason-
able and no less favorable to the REIT than
loans between unaffiliated parties under the
same circumstances.

(d) Investments.

(1) The REIT shall not invest in
joint ventures with the sponsor, adviser,
trustee, or any affiliate thereof, unless a
majority of trustees (including a majority of
independent trustees) not otherwise inter-
ested in such transactions, approve the
transaction as being fair and reasonable to
the REIT and on substantially the same
terms and conditions as those received by
the other joint venturers.

(2) The REIT shall not invest in
equity securities unless a majority of trust-
ees (including a majority of independent
trustees) noi otherwise interested in such
transaction approve the transaction as being
fair, competitive, and commercially reason-
able.

(e) Statement of Objectives.

(1) The prospectus must state
specific investment objectives of the REIT.
It should indicate whether the primary ob-
jective is to obtain current income, tax ben-
efits, or capital appreciation for its
shareholders.

(2) The independent trustees
shall review the investment policies of the
REIT with sufficient frequency and at least
annually to determine that the policies being
followed by the REIT at any time are in the
best interests of its shareholders Each such
determination and the basis therefor shall be
set forth in the minutes of the trustees.

(f) Multiple Programs. The method
for the allocation of the acquisition of prop-
erties by two or more programs of the same
sponsor or adviser seeking to acquire simi-
lar types of assets shall be reasonable. The
method shall be described in the prospectus.
It shall be the duty of the trustees (including
the independent trustees) to insure such
method is applied fairly to the REIT

(g) Other Transactions. All other
transactions between the REIT and the
sponsor, adviser, trustee, or any affiliate
thereof, shall requirc approval by a majority
of the trustees (including a majonty of inde-
pendent trustees) not otherwise 1nterested n
such transactions as being fair and reason-
able to the REIT and on terms and condi-
tions not less favorable to the REIT than
those available from unaffiliated third
parties.

(h) Appraisal of Real Property. The
consideration paid for real property ac-
quired by the REIT shall ordinarily be
based on the fair market value of the prop-
erty as determined by a majonty of the
trustees In cases in which a majority of the
independent trustees so determine, and n
all cases in which assets are acquired from
the advisers, trustees, sponsors or affiliates
thereof, such fair market value shall be as
determined by an independent expert se-
lected by the independent trustees.

(i) Roll-Up Transaction.
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sets shall be obtained from a competent,
independent expert. If the appraisal will be
included in a prospectus used to offer the
securities of a roll-up entity, the appraisal
shall be filed with the Securities and Ex-
change Commission and the Securities
Commissioner as an exhibit to the registra-
tion statement for the offering. Accordingly,
an issuer using the appraisal shall be subject
to liability for violation of the Securities
Act of 1933, §11, and comparable provi-
sions under Texas law for any material mis-
representations or material omissions in the
appraisal. REIT assets shall be appraised on
a consistent basis. The appraisal shall be
based on an evaluation of all relevant infor-
mation, and shall indicate the value of the
REIT's assets as of a date immediately prior
to the announcement of the proposed roll-up
transaction. The appraisal shall assume an
orderly liquidation of REIT assets over a
12-month period. The terms of the engage-
ment of the independent expert shall clearly
state that the engagement is for the benefit
of the REIT and its investors. A summary
of the independent appraisal, indicating all
material assumptions underlying the ap-
praisal, shall be included in a report to the
investors in connection with a proposed
roll-up.

(2) In connection with a pro-
posed roll-up, the person sponsoring the
roll-up shall offer to shareholders who vote
"no" on the proposal the choice of*

(A) accepting the securities
of the roll-up entity offered in the proposed
roll-up, or

(B) one of the following:

(i) remaining as share-
holders of the REIT and preserving their
interests therein on the same terms and con-
ditions as existed previously; or

(1)  receiving cash 1n an
amount equal to the shareholders’ pro-rata
share of the appraised value of the net
assets of the REIT.

(3) The REIT shall not partici-
pate 1n any proposed roll-up which would
result tn sharehoiders having democracy
rights in the roll-up entity that are less than
those provided for under §143 6(a)-(e) of
this utle (relatng to Rights and Obligations
of Shareholders).

(4) The REIT shall not partici-
pate 1n any proposed roll-up which includes
provisions which would operate to materi-
ally impede or frustrate the accumulation of
shares by any purchaser of the securities of
the roll-up entity (except to the minimum
extent necessary to preserve the tax status
of the roll-up entity). The REIT shall not

exercise the voting rights ol 1ts securities of
the roll-up entity on the basis of the number
of REIT shares held by that investor.

(5) The REIT shall not partict-
pate in any proposed roll-up in which inves-
tors’ rights of access to the records of the
roll-up entity will be less than those pro-
vided for under §143.6(e) of this title (relat-
ing to Rights and Obligations of
Shareholders).

(6) The REIT shall not partici-
pate in any proposed roll-up in which any
of the costs of the transaction would be
borne by the REIT if the roll-up is not
approved by the shareholders.

() Leverage. The prospectus shall
nclude an explanation of the borrowing
policies of the REIT. The aggregate bor-
rowings of the REIT, secured and unse-
cured, shall be reasonable in relation to the
net assets of the REIT and shall be re-
viewed by the trustees at least quarterly.
The maximum amount of such borrowings
in relation to the net assets shall, in the
absence of a satisfactory showing that
higher level of borrowing is appropriate, not
exceed 300%. Any excess in borrowing
over such 300% level shall be approved by
a majority of the independent trustees and
disclosed to shareholders in the next quar-
terly report of the REIT, along with justifi-
cation for such excess.

(k) Other Limitations.

(1) The REIT may not invest
more than 10% of its total assets in unim-
proved real property or mortgage loans on
unimproved real property.

(2) The REIT may not invest in
commodities or commodity future contracts.
Such limitation is not intended to apply to
future contracts, when used solely for hedg-
ing purposes in connection with the REIT’s
ordinary business of investing in real estate
assets and mortgages.

(3) The REIT may not invest in
or make mortgage loans unless an appraisal
is obtained concerning the underlying prop-
erty except for those loans insured or guar-
anteed by a government or government
agency. In cases in which a majority of the
independent trustees so determine, and in
all cases in which the transaction is with the
adviser, trustees, sponsor, or affiliates
thereof, such an appraisal must be obtained
from an independent expert concerning the
underlying property. This appraisal shall be
maintained in the REIT's records for at
least five years, and shall be available for
inspection and duplication by any share-
holder. In addition to the appraisal, a mort-
gagee's or owner's title insurance policy or
commiutment as to the priority of the mort-
gage or the copdition of the title must be

nection with investing in or making mort-
gage loans.

(A) The REIT shall not in-
vest in real estate contracts of sale, other-
wise known as land sale contracts, unless
such contracis of sale are in recordable form
and appropriately recorded in the chain of
title.

(B) The REIT shall not make
or invest in mortgage loans, including con-
struction loans, on any one property if the
aggregate amount of all mortgage loans out-
standing on the property, including the
loans of the REIT, would exceed an amount
equal to 85% of the appraised value of the
property as determined by appraisal unless
substantial justification exists because of the
presence of other underwriting criteria. For
purposes of this paragraph, the "aggregate
amount of all mortgage loans outstanding
on the property, including the loans of the
REIT," shall include all interest (excluding
contingent participation in income and/or
appreciation in value of the mortgaged
property), the current payment of which
may be deferred pursuant to the terms of
such loans, to the extent that deferred inter-
est on each loan exceeds 5.0% per annum
of the principal balance of the loan.

(C) The REIT shall not make
or invest in any morigage loans that are
subordinate to any mortgage or equity inter-
est of the adviser, trustess, sponsors or any
affiliate of the REIT.

(4) The REIT may not issue re-
deemable equity securities.

(5) The REIT may not issue
debt securities unless the historical debt ser-
vice coverage (in the most recently com-
pleted fiscal year) as adjusted for known
changes is sufficient to properly service that
higher level of debt.

(6) The REIT may not issue op-
tions or warrants to purchase its shares to
the adviser, trustees, sponsors, or any affili-
ate thereof except on the same terms as
such options or warrants are sold to the
general public. The REIT may issue options
or warrants to persons not so connected
with the REIT but not at exercise prices less
than the fair market value of such securities
on the date of grant and for consideration
(which may include services) that in the
judgement of the independent trustees, has a
market value less than the value of such
option on the date of grant. Options or
warrants issuable to the adviser, trustees,
sponsors, or any affiliate thereof shall not
exceed an amount equal to 10% of the
outstanding shares of the REIT on the date
of grant of any options or warrants.
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(7) The REIT may not issue its
shares on a deferred payment basis or other
similar arrangement.

§143.6. Rights and Obligations of Shure-
holders.

(a)  Meetings.

(1) There shall be an annual
meeting of the shareholders of the REIT
upon reasonable notice and within a reason-
able period (not less than 30 days) follow-
ing delivery of the annual report. The
trustees, including the independent trustees.
shall be required to take reasonable steps to
insure that this requirement is met.

(2) Special meetings of the
shareholders may be called by the chief
executive officer, by a majority of the trust-
ees, or by a majority of the independent
trustees, and shall be called by an officer of
the REIT upon written request of sharehold-
ers holding in the aggregate not less than
10% of the outstanding shares of the REIT
entitled to vote at such meeting. Upon re-
ceipt of a written request, either 1n person
or by mail, stating the purpose(s) of the
meeting, the sponsor shall provide all share-
holders within 10 days after receipt of said
request, written notice, either in person or
by mail, of a meeting and the purpose of
such meeting to be held on a date not less
than 15 nor more than 60 days after the
distribution of such notice, at a time and
place specified in the request, or if none is
specified, at a time and place convenient to
shareholders.

(b) Voting Rights of Shareholders.

(1) A public offering of equity
securities of a REIT other than voting
shares will be looked upon with disfavor.

(2) The voting rights per share
of equity securities of the REIT (other than
the publicly held equity securities of the
REIT) sold in a private offering shall not
exceed voting rights which bear the same
relationship to the voting rights of the pub-
licly held shares of the REIT as the consid-
eration paid to the REIT for each privately
offered REIT share bears to the book value
of each outstanding publicly held share.

(3) The declaration of trust must
provide that a majority of the then-
outstanding shares may, without the neces-
sity for concurrence by the trustees, vote to:

(A) amend the declaration of
trust;

(B) terminate the REIT; and
(C) remove the trustees.

(4) The declaration of trust must
provide that a majority of shareholders pre-

sent in person or by proxy at an annual
meeting at which a quorum is present, may,
without the necessity for concurrence by the
trustees, vote to elect the trustees. A quo-
rum shall be 50% of the then-outstanding
shares.

(5) Without concurrence of a
majority of the outstanding shares, the trust-
ees may not:

(A) amend the declaration of
trust, except for amendments which do not
adversely affect the rights, preferences and
privileges of shareholders including amend-
ments to provisions relating to trustee quali-
fications, fiduciary duty, liability and
indemnification, conflicts of interest, invest-
ment policies or investment restrictions;

(B) sell all or substantially
all of the REIT’s assets other than in the
ordinary course of the REIT’s business or in
connection with liquidation and dissolution;

(C) cause the merger or other
reorganization of the REIT; or

(D) dissolve or liquidate the
REIT, other than before the 1nitial invest-
ment in property.

(6) With respect to shares
owned by the adviser, the trustees, or any
affiliate, neither the adviser, nor the trust-
ees, nor any affiliate may vote or consent
on matters submitted to the shareholders
regarding the removal of the adviser, trust-
ees, or any affiliate or any transaction be-
tween the REIT and any of them. In
determining the requisite percentage in in-
terest of shares necessary to approve a mat-
ter on which the adviser, trustees, and any
affiliate may not vote or consent, any shares
owned by any of them shall not be in-
cluded.

(¢) Liability of Shareholders. The
declaration of trust shall provide that:

(1) The shares of the REIT shall
be non-assessable by the REIT whether a
trust, corporation, or other entity.

(2) The shareholders of the
REIT which is not a corporation shall not
be personally liable on account of any of
the contractual obligations undertaken by
the REIT.

(3) Al written contracts to
which the REIT, which is not a corporation,
is a party shall include a provision that the
shareholder shall not be personally liable
thereon.

(d) Reports.

(1) The declaration of trust shall
provide that the REIT shall cause to be
prepared and mailed or delivered to each

shareholder as of a record date after the end
of the fiscal year and each holder of other
publicly held securities of the REIT within
120 days after the end of the fiscal year to
which it relates an annual report for each
fiscal year ending after the initial public
offering of its securities which shall in-
clude:

(A) financial statements pre-
pared in accordance with generally accepted
accounting principles which are audited and
reported on by independent certified public
accountants;

(B) the ratio of the costs of
raising capital during the period to the capi-
tal raised;

(C) the aggregate amount of
advisory fees and the aggregate amount of
other fees paid to the adviser and any affili-
ate of the adviser by the REIT and includ-
ing fees or charges paid to the adviser and
any affiliate of the adviser by third parties
doing business with the REIT;

(D) the total operating ex-
penses of the REIT, stated as a percentage
of average invested assets and as a percent-
age of its net income;

(E) a report from the inde-
pendent trustees that the policies being fol-
lowed by the REIT are in the best interests
of its shareholders and the basis for such
determination; and

(F) separately stated, full dis-
closure of all material terms, faciors, and
circumstances surrounding any and all
transactions involving the REIT, trustees,
advisers, sponsors, and any affiliate thereof
occurring in the year for which the annual
report is made. Independent trustees shall
be specifically charged with a duty to exam-
ine and comment in the report on the fair-
ness of such transactions.

(2) The trustees, including the
independent trustees, shall be required to
take reasonable steps to insure that the
above requirements are met.

(e) Access to Records. Any share-
holder and any designated representative
thereof shall be permitted access to all re-
cords of the REIT at all reasonable times,
and may inspect and copy any of them
Inspection of the REIT books and records
by the Securities Commissioner shall be
provided upon reasonable notice and during
normal business hours. The declaration of
trust shall include the following provisions
regarding access to the list of shareholders:
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(1) An alphabetical list of the
names, addresses, and telephone numbers of
the shareholders of the REIT along with the
number of shares held by each of them (the
"shareholder list") shall be maintained as
part of the books and records of the REIT
and shall be available for inspection by any
shareholder or the shareholder’s designated
agent at the home office of the REIT upon
the request of the shareholder.

(2) The shareholder list shall be
updated at least quarterly to reflect changes
in the information contained therein.

(3) A copy of the shareholder
list shall be mailed to any shareholder re-
questing the shareholder list within 10 days
of the request. The copy of the shareholder
list shall be printed in alphabetical order, on
white paper, and in a readily. readable type
size (in no event smaller than 10-point
type). A reasonable charge for copy work
may be charged by the REIT.

(4) The purposes for which a
shareholder may request a copy of the
shareholder list include, without limitation,
matters relating to shareholders’ voting
rights under the REIT agreement, and the
exercise of shareholders’ rights under fede-
ral proxy laws.

(5) If the adviser or trustees of
the REIT neglects or refuses to exhibit,
produce, or mail a copy of the shareholder
list as requested, the adviser, and the trust-
ees shall be liable to any shareholder re-
questing the list for the costs, including
attorneys’ fees, incurred by that shareholder
for compelling the production of the share-
holder list, and for actual damages suffered
by any shareholder by reason of such re-
fusal or neglect. It shall be a defense that
the actual purpose and reason for the re-
quests for inspection or for a copy of the
shareholder list is to secure such list of
shareholders or other information for the
purpose of selling such list or copies
thereof, or of using the same for a commer-
cial purpose other than in the interest of the
applicant as a shareholder relative to the
affairs of the REIT. The REIT may require
the shareholder requesting the shareholder
list to represent that the list is not requested
for a commercial purpose unrelated to the
shareholder’s interest in the REIT. The rem-
edies provided hereunder to shareholders
requesting copies of the shareholder list are
in addition to, and shall not in any way
limit, other remedies available to sharehold-
ers under federal law, or the laws of any
state.

() Repurchase of Shares. Ordi-
nanly, the REIT is not obligated to repur-
chase any of the shares. However, the REIT
is not precluded from voluntarily repurchas-
ing the shares if such repurchase does not
impair the capital or operations of the
REIT. The REIT may have excess share

provisions that provide for mandatory re-
demption. The sponsor, adviser, trustees, or
affiliates are prohibited from receiving a fee
on the repurchase of the shares by the
REIT.

(g) Distribution Reinvestment
Plans. All distribution reinvestment plans
shall, at the minimum, provide for the fol-
lowing:

(1)  All material information re-
garding the distribution to the shareholder
and the effect of reinvesting such distribu-
tion, including the tax consequences
thereof, shall be provided to the shareholder
at least annually.

(2) Each shareholder participat-
ing in the plan shall have a reasonable
opportunity to withdraw from the plan at
least annually after receipt of the informa-
tion required in paragraph (1) of this sub-
section.

(h) Distributions. The declaration
of trust shall state the manner in which
distributions to shareholders are to be deter-
mined.

(i) Distributions in Kind. Distribu-
tions in kind shall not be permitted, except
for:

(1) distributions of readily mar-
ketable securities;

(2) distributions of beneficial in-
terests in a liquidating trust established for
the dissolution of the REIT and the liquida-
tion of its assets in accordance with the
terms of the declaration of trust; or

(3) distributions of in-kind prop-
erty which meet all of the following condi-
tions:

(A) the trustees advise each
shareholder of the risks associated with di-
rect ownership of the property,

(B) the trustees offer each
shareholder the election of receiving in-kind
property distributions;

(C) the trustees distribute in-
kind property only to those shareholders
who accept the trustee’s offer.

§143.7. Disclosure and Marketing.

(a) Sales Material. Sales material,
including without limitation, books, pam-
phlets, movies, slides, article reprints, tele-
vision and radio commercials, materials
prepared for broker/dealer use only, sales
presentations (including prepared presenta-
tions to prospective shareholders at group
meetings) and all other advertising used in
the offer or sale of units shall coriform to
filing, disclosure, and adequacy require-

ments under any applicable state regula-
tions. Statements made in sales material
communicated directly or indirectly to the
public may not conflict with, or modify risk
facters or other statements made in the pro-
spectus.

(b) Prospectus and its Contents.

(1) Prospectus. A prospectus
which is not part of a registration statement
declared effective by the Securities and Ex-
change Commission pursuant to the Securi-
ties Act of 1933 shall generally conform to
the disclosure requirements which would
apply if the offering were so registered. The
format and information requirements of ap-
plicable Guide(s) promulgated by the Secu-
rities and Exchange Commission shall be
followed, with appropriate adjustments
made for the different business of the REIT.

(2) Prohibited Representations.

(A) In connection with the
offering and sale of shares in a REIT, nei-
ther the sponsor(s) nor the underwriter(s)
may, in writing or otherwise, directly or
indirectly, represent or imply that the Secu-
rities Commissioner has approved the mer-
its of the investment or any aspects thereof.

(B) Any reference to the
REIT’s compliance with these guidelines or
any provisions herein which connotes or
implies compliance shall not be allowed.

(3) Forecasts and Projections.

(A) Neither the prospectus
nor any sales material communicated di-
rectly or indirectly to the public shall con-
tain a quantitative estimate of a REIT’s
anticipated economic performance or antici-
pated return to participants, in the form of
investment objectives, cash distributions,
tax benefits or otherwise, except as permit-
ted by this paragraph of these guidelines.

(B) The presentation of pre-
dicted future results of operations of pro-
grams shall be permitted but not required
for specified asset REITs and shall be pro-
hibited for all other REITSs. The cover of the
prospectus must contain in bold face lan-
guage one of the following statements:

(i) for specified asset
REITs with forecasts: "Forecasts are con-
tained in this prospectus. Any representa-
tion to the contrary and any predictions,
written or oral, which do not conform to
that contained in the prospectus shall not be
permitted;” or

(ii) for all other
REITs:"The use of forecasts in this offering
is prohibited. Any representations to the
contrary and any predictions, written or
oral, as to the amount or certainty of any
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present or future cash benefit or tax conse-
quence which may flow from an investment
in this program is not permitted.”

~ (C) Content of Forecasts.
Forecasts for specified asset REITs may be
included in the prospectus and sales mate-
rial of the REIT only if they comply with
all of the following requirements.

(i) Generally, forecasts
shall be realistic in their predictions and
shall clearly identify the assumptions made
with respect to all material features of pre-
sentation. Forecasts should be examined by
an independent certified public accountant
in accordance with the Guide for Prospec-
tive Financial Statements and the Statement
on Standards for Accountant’s Services on
Prospective Financial Information as pro-
mulgated by the American Institute of Cer-
tified Public Accountants. The report of the
independent certified public accountant
must be included in the prospectus.

(ii) If any part of the fore-
cast appears in- the sales material, the entire
forecast must be presented.

(iii) Forecasts shall gener-
ally be for a period equivalent to the antici-
pated holding period for REIT assets.
Forecasts which do not extend through the
expected term of the REIT’s life must show
the effects of a hypothetical liquidation of
program assets under good and bad condi-
tions. Yield information may not be pres-
ented for forecasts which do not extend
through the expected term of the REIT’s
life.

(iv) Forecasts shall dis-
close possible undesirable tax consequences
of an early sale of program assets, such as
depreciation recapture, the loss of prior year
tax credits, or the possible failure to gener-
ate sufficient cash from the disposition to
pay the associated tax liabilities.

(v) Incomputing any rate
of return or yield to investors, no unrealized
gains or value shall be included.

(c) The Securities Commissioner
may require that the declaration of trust be
given to prospective shareholders.

§143.8. Miscellaneous.

(a) Provisions of the Declaration of
Trust. The requirements and/or provisions
of appropriate portions of the following sec-
tions shall be included in the declaration of
trust: §143.1(b) of this title (relating to Def-
initions); §143.2(a)-(h) of this title (relating
to Requirements of Sponsor, Adviser,
Trustees, and any Affiliate); §143.3(b), (c)
and (f) of this title (relating to Suitability of
Shareholders); §143.4(a)(2) and (c)-(g) of
this title (relating to Fees, Compensation,
and Expenses); §143.5(a)-(d), (e)(2). and

(g)-(k) of this title (relating to Conflicts of
Interest and Investment Restrictions); and
§143.6(a)-(i) of this title (relating to Rights
and Obligations of Shareholders).

(b) Amendments and Supplements.
A marked copy of all amendments and sup-
plements to an application shall be filed
with the Securities Commissioner as soon
as the amendment or supplement is avail-
able.

(c) Cross-Reference Sheet Requure-
ment. The cross-reference sheet shall be
included with the application for registra-
tion.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found lo be within the agency’'s authority to
adopt

{ssued in Austin, Texas, on May 18, 1994.

TRD-9441092 Denise Voigt Crawtord
Secunties Commissioner
State Securities Board

Earliest possible date of adoption. June 27,
1994

For further information, please call- (512)
305-8300

¢ L 4 L4
TITLE 22. EXAMINING
BOARDS

Part XVIl. Texas State
Board of Plumbing
Examiners

Chapter 361. Administration

General Provisions
e 22 TAC §361.1

The Texas State Board of Plumbing Examin-
ers proposes an amendment fo §361.1, con-
cerning the definition of "Waler Treatment
Certificate.” The proposed amendment to
§361.1 updates the rule to cite correctly the
state agency responsible for issuing the Wa-
ter Treatment Certificate.

Douglas A Beran, Ph.D, Chief Fiscal Oftii-
cer/Oftice Manager, has determined that for
the first five-year period the section is in el-
fect there will be no fiscal implications for
slate or local government as a result of en-
forcing or administering the section.

Dr. Beran also has determined that fo each
year of the first five years the section is in
effect the public benefit anticipaled as a result
of enforcing the section will be enhanced
public health, safely, and weltare by ensuring
each person who has access {0 a potable
waler system will not be endangeied by lead
in the water nor by a cross-conneclion of
clean and unclean water. There will be no
effect on small businesses. The anticipated
economic cost to persons who are required to
comply with the section as proposed will be
contingent upon fees applicable to obtaining
their respective water treatment certificates.

Comments on the proposal may be submitted
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O. Box 4200, Austin,
Texas 78765.

The amendment is proposed under Texas
Civil Statules, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority to prescribe,
amend, and enforce all rules necessary to
cany out the Plumbing License Law.

The amendment also is proposed under
Chapter 341, Health and Safety Code,
Subchapter C.

§361.1. Definitions. The following words
and terms, when used in this part, shall
have the following meanings, unlcss the
context clearly indicates otherwise.

Water Treatment Certificate-A doc-
ument issued by the Texas Natural Re-
source Conservation Commission [Texas
Department of Health] certifying that the
named person complies with the department
rules for engaging in water treatment

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on May 9, 1994

TRD-844 1213 Gilbert Kissling
Administrator
Texas State Board of
Plumbing Examiners

Proposed date of adoption. July 11, 1994

Fo fuither information, please call' (512)
458-2145

¢ ¢ ¢
Chapter 363. Examinations

¢ 22 TAC §363.1

The Texas State Board of Plumbing Examn-
ers pioposes an amendment to §363.1(f),
concerning qualifications for the water supply
prolection specialist examination. The pio-
posed amendiment to §363.1(f) sets foith ad-
ditional lems to be ncluded in the wate:
supply prolection specialist training piogiam
an individual must undeitake in oider to qual-
ity for the water supply protection speciahst
examination.

Douglas A. Beran, Ph.D chief fiscal officet/of-
fice manages, has deteimined there will fiscal
implications as a resull of enforcing o adnun-
istering the rule. Theie will be no eflect on
stale goveinment no on local goverment
The fiscal implication on businesses will be
conlingent upon thei costs to include the
additional instructional elements in the cutiic
ulum of ther water supply protection specual
ist training programs

Dr. Beran also has determined that for each
year of the tust five years the rule as po
posed is in effect the public benefit antici-
paled as a result of enfoicing the rule as
proposed will be enhanced public heallh,
salety, and wellae by ensung coitipliance
with health and safely and water protection
law.
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The anticipated economic cost 0 persons
who are required to comply with the rule as
proposed will be contingent upon fees
charged them to undergo the required water
supply protection specialist fraining program

Comments on the proposal may be submitied
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P O. Box 4200, Austin,
Texas 78765

The amendment is proposed under Texas
Civil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority to prescribe,
amend, and enforce all rules necessary to
carry out the Plumbing License Law.

The proposed amendment does not affect
other statutes, articles, nor codes

§363.1. Qualifications.
(a)-(¢) (No change.)

(f) Water supply protection special-
ist. Each applicant must:

(1)-(2) (No change)

(3) have successfully completed
a board-approved training program designed
around the Federal Safe Drinking Water Act
and the Federal Clean Water Act, on-site
wastewater and site evaluations and
greywater re-use, water quality training
and water treatment, water utilities sys-
tems and regulations, water conservation,
xeriscape irrigation, fire protection sys-
tems, and state laws regulating lead con-
tamination in drinking water

This agency hereby certilies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency's authority to
adopt

Issued in Austin, Texas, on May 9, 1994,

TRD-9441218 Giben Kissling
Administrator
Texas State Board of
Pumbing Examiners

Proposed date of adoption: July 11, 1994

For further inlormation, please call (512)
458-2145

¢ 4 ¢
¢ 22 TAC §363.6

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §363 6, con-
cerning examination condtions. The
proposed amendment 1o §363. 6 clarilies the
responsibilities of the Board to provide rea-
sonable accommodations for the special cir-
cumstances of an examinee.

Douglas A. Beran, Ph.D. chief fiscal officer/ot-
fice manager, has determined there will be
fiscal implications as a result of enforcing or
administering the rule. The estimated addi-
tional cost for state government for the first
five-year period the rule will be in effect is
contingent upon the number of examinees
who will need special assistance to partici-
pate in the Board's examinations and the
Board’s cost to provide reasonable accom-

modations for such needs. There will be no
fiscal impact on local government.

Dr. Beran also determined that for each year
of the first five years the rule as proposed is
in effect the public benelt anticipated as a
result of enforcing the rule as proposed will
be enhanced public health, safety, and wel-
fare by assuring all individuals licensed by the
Board-regardiess of their special needs-have
been afforded reasonable accommodations
to undergo the Board's rigorous written and
applied/mechanical examinations. There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submuitted
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O. Box 4200, Austin,
Texas 78765.

The amendment is proposed under Texas
Cwvil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authonty to prescribe,
amend, and enforce all rules necessary {0
carry out the Plumbing License Law

The proposed amendment does not aftect
olher statutes, articles, nor codes.

$363.6.  Special  Examination Condi-
tions. The board, on request, may [shall]
conduct examnations orally, in a foreign
language, for the hearing impaired, or for
those with other disabilities, depending
upon the special circumstances of the appli-
cant

This agency hereby centities that the proposal
has been reviewed by legal counsel and
found 1o be within the agency’s authorily to
adopt.

Issued in Austin, Texas, on May 9, 1994.

TRD-9441216 Gilbernt Kissling
Admiristrator
Texas State Board of
Plumbing Examiners

Proposed date ol adoption: July 11, 1994

Fo futher intormation, please call. (512)
458-2145

¢ ¢ ¢
e 22 TAC §363.11

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §363.11 (a)
and (b), concerning requirements for provid-
ers of medical gas piping installation traming
programs, and water supply prolection spe-
cialist training programs. The proposed
amendment to subsedlion (a) deletes anach-
ronistic language The proposed amendment
to subsection (b) sets forth approval crteria
for instructors, the required course outline
and the minimum hours of fraining for pro-
spective instructors, provider’s notification to
the Board of the time(s) and place(s) where
water supply training will occur, and self-
monitoring by the approved providers.

Douglas A. Beran, Ph.D., chief fiscal offi-
cer/office manager, has determined that for

the first five-year period the section is in ef-
fect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the section.

Dr. Beran also has determined that for each
year of the first five years the section is in
eftect the public benelit anticipated as a result
of enforcing the seclion will be enhanced
public health, safety, and welfare by ensuring
medical gas systems have been installed in
such a manner as to prevent infection and/or
an unintended cross-connection of breathable
and lethal gases because the installers of
medical gas piping have undergone quality
medical gas training programs and compli-
ance with heallh and safety and water protec-
tion law because water supply protection
specialists have undergone quality water sup-
ply protection specialist training programs.
There will be no effect on small businesses.
The anticipaled economic cost to persons
who are required to comply with the section
as proposed is continent upon the costs to
underiake the training set forth in the pro-
posed rule.

Comments on the proposal may be submitied
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O. Box 4200, Austin,
Texas 78765.

The amendment is proposed under Texas
Civil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority to prescribe,
amend, and eniorce all rules necessary to
carry oul the Plumbing License Law.

§363.11. Endorsement Training Programs.

(a) Medical gas piping installation
training programs.

(1)-(3) (No change.)

[(4) Prior to the effective date
of the law, Septernber 1, 1993, the board
shall accept as certification those training
and testing programs in medical gas piping
installation that meet board criteria.]

(4)[(5)]  Instructors in medical
gas piping installation will be required to
successfully complete a board-approved
program. Instructors will be required to pass
the board examination as well as success-
fully complete a board-approved program of
160 clock hours which meets the following
generic criteria. The Board will allow credit
for approved courses:

(A) 40 hours to provide the
wnstructor with the basic educational tech-
niques and instructional strategies necessary
to plan and conduct effective training pro-
grams;

(B) 40 hours to provide the
instructor with the basic techniques and
strategies necessary to analyze, select, de-
velop, and organize instructional material
for effective training programs;
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(C) 40 hours to provide the
instructor with the basic principles, tech-
niques, theories, and strategies to establish
and maintain effective relationships with
students, co-workers, and other personnel in
the classroom, industry, and community;

(D) 40 hours to provide the
instructor with the basic principles, tech-
niques, theories, and strategies to communi-
cate effectively with the use of instructional
medta;

(E) to maintain his/her status
as an approved instructor of medical gas
piping installation training, the instructor
shall undergo one of the aforementioned
tramning programs every 12 months such
that the entire training (160 hours) is com-
plete within four years.

(5) [(6)] Each approved provider
must notify the Board 30 days before con-
ducting classes; the notice shall contain the
time(s) and place(s) where the classes will
occur.

(6)[(7)] Each approved provider
will perform self-monitoring and reporting
as required by the Board.

(b) Water supply protection training
programs

(1) Any person wishing to offer
a board approved training program in water
supply protection to the public must meet
criteria as prescribed by the board. Instruc-
tors shall be employed by a program that
meets certification requirements of the
Central Education Agency or is exempted
from the Central Education Agency certi-
fication requirements under Texas Edu-
cation Code, Chapter 32, §32.12(a) (5)
(Proprietary Schools and Veterans Edu-
cation). Such persons shall provide to the
admunistrator [a course outline,] lesson
plans[.] and instructor qualifications. The
Board shall provide a course outline and
the required minimum hours.

(2) (No change.)

(3) [As of March 1, 1994] In-
structors tn water supply protection will be
required to pass the board examination in
water supply protection[.] and successfully
complete a board-approved program of
160 clock hours which meets the follow-
ing generic criteria, The Board will allow
credit for approved courses:

(A) 40 hours to provide the
instructor with the basic educational
techniques and instructional strategies
necessary to plan and conduct effective
training programs;

(B) 40 hours to provide the
instructor with the basic techniques and

strategies necessary to analyze, select, de-
velop, and organize instructional mate-
rial for effective training programs;

(C) 40 hours to provide the
instructor with the basic principles, tech-
niques, theories, and strategies to estab-
lish and maintain effective relationships
with students, co-workers, and other per-
sonnel in the classroom, industry, and
community.

(D) 40 hours to provide the
instructor with the basic principles, tech-
niques, theories, and strategies to com-
municate effectively with the use of
instructional media;

(E) to maintain his/her sta-
tus as an approved instructor of water
supply protection training, the instructor
shall undergo one of the aforementioned
training programs every 12 mouths such
that the entire training (160 hours) is
complete within four years.

(4) Each approved provider
must notify the Board 30 days before
conducting classes; the notice shall con-
tain the time(s) and place(s) where the
classes will occur.

(5) Each approved provider
will perform self-monitoring and report-
ing as required by the Board.

This agency hereby certifies that the proposal

has been reviewed by legal counczel and

found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on May 9, 1994.

TRD-9441223 Gilbert Kissling
Administrator

Texas State Board of
Plumbing Examiners

Proposed date of adoption: July 11, 1994

For further information, please call: (512)
458-2145

¢ ¢ ¢
Chapter 365. Licensing

* 22 TAC §365.1

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §365.1, con-
cerning tasks a master plumber is allowed to
perform by virtue of being a master plumber.
The proposed amendment to §365.1 updates
the rule to cite comectly tasks a master
plumber is entitled to perform.

Douglas A. Beran, Ph.D. chiet fiscal officer/of-
fice manager, has determined that for the first
five-year period the section is in eftect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the section.

Dr. Beran also has determined that for each
year of the first five years the section s n

effect the public benefit anticipated as a result
of enforcing the section will be enhanced
public assurance thal permitted plumbing
work is performed with the direct participation
of a master plumber. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O. Box 4200, Austin,
Texas 78765.

The amendment is proposed under Texas
Cwil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority 1o prescribe,
amend, and enforce all rules necessary to
carry out the Plumbing License Law.

The proposed amendment does not affect
other statutes, articles, nor codes.

§365.1. License Categories; Description;
Scope of Work Permitted.  The board shall
establish three separate license categories
and two endorsement categories, describer
as follows:

(1) Master Plumber-A license
that entitles the individual to enter into con-
tracts or agreements and to secure permits
to perform plumbing work and assigns the
individual responsibility for plumbing that
occurs under such contracts or agreements,
or under his or her supervision. A master
plumber who uses unlicensed individuals to
do plumbing work that only a license is
permitted to do abuses the master plumber
license and becomes subject to disciplinary
action by the board.

(2-(5) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on May 9, 1994.

TRD-944122° Gilbert Kissling
Administrator
Texas State Board of
Plumbing Examuners

Proposed date of adoption. July 11, 1994

For further information, please call (512)
458-2145

¢ * L4
¢ 22 TAC §3652

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §365.2, con-
cerning registration with the Board as a
plumber's apprentice. To be eligible 10 take
the journeyman plumber's examination, an
apphcant must be a registered apprentice,
hold a high school dploma or GED, and meet
certain minimum trade experience requie-
ments descnbed in the Texas State Board of
Plumbing Examiners’ rule §365.3(b)(3). The
proposed amendment to §3652 sets forth
criteria to qualfy as a registered plumber's
apprentice.
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Douglas A. Beran, Ph.D., chief fiscal offi-
cer/office manager, has determined that for
the first five-year period the section is in ef-
fect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the section.

Dr. Beran also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be enhanced
public health, safety, and welfare by ensuring
each individual who applies to take the jour-
neyman plumber's examination is a regis-
tered plumber's apprentice, has mimimum
educational qualffications, and has minimum
trade experiences There will be no elfect on
small businesses The anticipated economic
cost to persons who are requwed to comply
with the section as proposed is zero.

Comments on the proposal may be submitted
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O Box 4200, Auslin,
Texas 78765

The amendment 1s proposed under Texas
Cwil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority to prescribe,
amend, and enforce all rules necessary to
carry out the Plumbing License Law

§365 2 Apprentice Registration  To qual-
ify as a [A] registered plumber's appren-
tice, one must be at least 16 years of age
and be registered with [and may record
employment by applying to] the board [for
registration]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on May 9, 1994.

TRD-9441225 Gibert Kissling
Adminstrator
Texas State Board of
Plumbing Examiners

Proposed date of adoption' July 11, 1994

For further information, please call (512)
458-2145

¢ ¢ ¢
e 22 TAC §365.3

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §365 3, con-
cerning criteria for licensure as a plumbing
inspeclor Presently, the rule provides a polii-
cal subdivision shall furmsh proof of a plumb-
ing inspector applicant’s employment prior to
taking the plumbing inspector's examination
The amendment proposes that a political sub-
division may furnish proof of intention to em-
ploy an individual as a plumbing inspector if
the applicant meets the Board's requrements
1o qualify as a plumbing inspector

Douglas A Beran, Ph.D., chief fiscal offi-
cer/office manager, has determined there will
not be a fiscal implication on state govern-
ment for the fwst five-year period the rule will
be in effect. However, there may be a reduc-
tion in cost for local governments because an

applicant for the plumbing inspector's exami-
nation will not need to be an employee of a
political subdivision; instead, the pohtical sub-
division will need to show only the intention to
employ the applicant if he/she successfully
completes the requirements to be licensed by
the Board as a plumbing inspeclor

Dr. Beran also has determined that for each
year of the first five years the rule as pro-
posed 15 in effect the public benefit antici-
pated as a result of enforcing the rule as
proposed will be enhanced public health,
safety, and welfare by ensuring each person
has access to clean water and clean air be-
cause of plumbing inspected by competent
plumbing inspectors. There will be no effect
on small businesses The anlicipated eco-
nomic cost to persons who are required o
comply with the rule as proposed will be zero

Comments on the proposal may be submitted
to Dr Beran at the Texas State Board of
Plumbing Examiners, P O. Box 4200, Austin,
Texas 78765

The amendment 15 proposed under Texas
Cwvil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authority to prescribe,
amend, and enforce all rules necessary to
carry out the Plumhing License Law

The proposed amendment does not atfect
othe: statutes, articles, nor codes

§365 3. License Qualifications.

(a) An applicant may qualify for a
license ir one of the three categories or for
an endorsement 1n one of the two categories
by successfully completing the required ex-
amination and remutting the appropriate fee
Furthermore, 1n the case of plumbing in-
spectors, the political subdivision shall fur-
nish proof of the applicant’s employment or
intention to employ if requirements are
completed successfully.

(b) (No change)

This agency hereby certifies thal the pioposal
has been reviewed by legal counsel and
found to be within the agency's authouty to
adopt .

Issued m Austin, Texas, on May 9, 1994

TRD-9441228 Gilbert Kissling
Administrator
Texas State Board of
Plumbing Examiners

Proposed date of adoption July 11, 1994

For further information, please call (512)
458-2145

¢ ¢ ¢
* 22 TAC §365.11

The Texas State Board of Plumbing Examin-
ers proposes an amendment to §365 11, con-
cerning apphance work which must be
performed by a licensed plumber, the Water
Treatmen! Certificate, and grammatical
changes The proposed amendment to
§365 11 clanfies apphance pre-connection
work which must be performed by a licensed
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plumber, updates the 1ule to cite correctly the
state agency responsible for issuing the Wa-
ter Treatment Certificate, and makes stylistic
and grammatical changes

Douglas A Beran, Ph D, Chief Fiscal Offi-
cer/Otfice Manager, has delermined that for
the first five-year penod the section is in ef-
fect there will be no fiscal implications for
stale or local government as a result of en-
forcing or administering the section.

Dr Beran aiso has determined that for each
year of the first five years the section is in
etfect the public bunefit anticipated as a result
of enforcing the section will be enhanced
public health, salety, and wellare by ensuring
appliance pre-connections are performed by
a Iicensed plumber to assure sate and proper
apphance conneclions and each person who
has access to a potable water system will not
be endangered by lead in the water nor by a
cross-connection of clean and unclean water
There will be no effect on small businesses
The anticipated economuc cost to persons
who are required to comply with the section
as proposed wil be contingent upon ther
costs to utihze a licensed plumber and upon
fees applicable to obtaining their respective
water treatment certificates

Comments on the proposal may be submitted
to Dr Beran at the Texas State Board of
Plumbing Examiners, P O Box 4200, Austin,
Texas 78765

The amendment is propased under the Texas
Cwil Statutes, Article 6243-101, wiich pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authorty to prescribe,
amend, and enforce all rules necessary 1o
carry oul the Plumbing License Law.

The amendment also is proposed under
Chapter 341, Health and Safety Code,
Subchapier C

§365 11 Exempuons

(a) The board may not require ap-
pliance connections to be performed by a
licensed plumber, unless the connection
also requires cuting into existing piping,
performing any work on the sewer side of
a properly installed trap, or working [work]
on the house side of or replacing [replace-
ment of] valves provided for apphance 1n-
stallation, 1 which case [cases] a licensed
plumber must perform the preconnection
work

(b) Persons holding a Water Treat-
ment Certificate from the Texas Natural
Resource  Conservation  Commission
[Texas Department of Health] may engage
in residential water treatment activities in-
volving the cutting inw and making connec-
tions with a potable water supply system.
However, 1If the activities involve connec-
tions to the sewer, soll. or waste line, only a
licensed plumber may perform the connec-
tion work

(c)-(e) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and




found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on May 9, 1994

TRD-9441227 Gilbent Kissling
Administrator
Texas State Board of
Plumbing Examiners

Proposed date of adoption. July 11, 1994

For fuher information, please call: (512)
458-2145

¢ ¢ ¢
e 22 TAC §365.12

The Texas State Board of Plumbing Exammn-
ers proposes an amendment to §365 12, con-
cerning the licensing of persons with crimnal
backgrounds. The proposed amendment lo
§365 12 clarifies the nelgibility of incarcer-
ated felons to obtain or renew any license
issued by the Texas State Board of Publish-
ing Examiners.

Douglas A. Beran, Ph.D, Chief Fiscal Offi-
cer/Office Manager, has determined that for
the first five-year period the section is in ef-
fect there will be no fiscal implications for
slate or local government as a result of en-
forcing or administering the section

Dr. Beran also has determined that for each
year of the first five years the section 1s m
effect the public benefit anticipated as a result
of enforcing the section will be enhanced
public health, safety, and welfare by ensuring
individuals issued licenses by the Texas
State Board of Plumbing Examiners are ft,
competent, and qualified 1o engage in the
trades regulated by the Board. There will be
no effect on small businesses. The antici-
pated economic cost to peisons who are re-
quired to comply with the section as proposed
is zero.

Comments on the proposal may be subrnitted
to Dr. Beran at the Texas State Board of
Plumbing Examiners, P.O Box 4200, Austin,
Texas 78765.

The amendment is proposed under the Texas
Civil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authonty to prescribe,
amend, and enforce all rules necessary to
carry out the Plumbing License Law.

The proposed amendment does not affect
other slatutes, articles, or codes

§365.12. Licensing of Persons with Crumt-
nal Backgrounds.

(a) No currently incarcerated felon
will be eligible to obtain or renew any {a
plumber or plumbing inspector’s] license
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt.
Issued in Austin, Texas, on May 9, 1994

TRD-9441226 Gilbent Kissiing
Administrator
Texas State Board of
Piumbing Examiners

Proposed date of adoption July 11, 1994

Far further wformation, please call (512)
458-2145

¢ L4 ¢
Chapter 367. Enforcement
e 22 TAC §367.1

The Texas State Board of Plumbing Exammn-
ers proposes an amendment to §367.1, con-
cerning field representatives of the Board and
plumbing mspectors The proposed amend-
ment to §367 1 clanfies employment criteria
and job responsiuliies of a field repre-
sentative of the Board and clarities job re-
sponsibities of a plumbing mspector

Douglas A Beran, Ph D, Chief Fiscal Offi-
cer/Office Manager, has deternuned that for
the frst five-year penod the section i1s n ef-
fect there will be no fiscal imphcations for
state or local governinent as a result of en-
forcing or adiministering the section

Dr Beran also has deternuned that for each
year of the fust five years the section 15 n
effect the public benefit anticipated as a result
of enforcing the section will be enhanced
public assurance the Plumbing License Law
1s enforced by field representatives of the
Texas State Board of Plumbing Exanuners
and by plumbing mspectors There will be no
effect on small businesses The anticipaled
economic cost 1o persons who are required to
comply with the section as proposed 1s zero

Comments on the proposal may be submitted
to Dr Beran at the Texas Staie Board of
Plumbing Examiners, P O Box 4200, Austin,
Texas 78765

The amendment 1s proposed under Texas
Civil Statutes, Article 6243-101, which pro-
vide the Texas State Board of Plumbing Ex-
aminers with the authonty to prescribe,
amend, and enfoice all rules necessary to
carry out the Plumbing License Law

§367 1 General Provisions
(a)-(b) (No change)

(c) Each locally designated plumb-
ing inspector should [may] enforce the act
and municipal ordinances and  should
[may]file complaints with the board and
local prosecutors

(d) The board shall [may] appoint a
person knowledgeable of plumbing practice
and law as field representative to assist In
the enforcement of the act The field repre-
sentative may

(1)-4) (No change)

(a)-(g)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty to
adopt

(No change )

Issued n Austin, Texas, on May 9, 1994

TRD-9441215 Gilbert Kissling
Administrator
Texas State Beard of
Plumbing Examiners

Proposed date of adoption July 11, 1994

For further infurmation, please call: (512)
458-2145

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 405. Client (Patient)
Care

Subchapter C. Life-Sustaining
Treatment
* 25 TAC §§405.51-405.62

(Edutor’s note The teut of the following sections
proposed for 1epeal will not bhe published The
sections may he examined in the offices of the
Tevas Department of Mental Health and Mentul
Retardation or in the Tevas Register office, Room
245, James Earl Rudder Bulding, 1019 Brazos
Street, Ausun)

The Texas Depariment of Mental Health and
Mental Retardation (TXMHMR) proposes the
repeal of §§405 51-405 62, concerning life-
sustaming treatment The repeal of the
subchapter 1s proposed contemporaneously
with the proposal of the subchapter that
would replace 1, also known as Chapter 405,
Subchapter C The proposed repeal affects
Chapter 672 of the Texas Health and Safety
Code

The purpose of the proposed repeal is to
allow for the adoption of a new subchapter
which updates terminology and references
and addresses procedures in the event an
individual has executed an advance directive.

Lelani Rose, drector, Office of Financial Ser-
vices, has determined that for the first five-
year period the repeals are in effect there will
be no fiscal imphcations for state or local
government as a result of enforcing or admin-
istering the repeals

Dr. Willam Reid, MD, MP.H, medical di-
rector, has determmned that the public benefit
15 the adoption of rules which update the
procedures for delineating the treatment and
resuscdative status of persons served. There
will be no effect on small businesses. There
1S no anticipated economic cost to persons
who are required to comply with the repeals
as proposed

Comments on the proposal may be submitied
to Linda Logan, Dwector, Policy Develop-
ment, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of
publhcation

The repeals are proposed under the Texas
Health and Safety Code, §532.015 (Texas
Cuvil Statutes, Article 5547-202, §2 11), which
provides the Texas Department of Mental
Health and Mental Retardation with broad
rulemaking powers

§405.51 Purpose
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§405.52. Application.
§405.53. Definition.
§405.54. Resuscitative Status Policy.

§405.55. Determination and Implementa-
tion of Resuscitative Status Order.

§405.56. General Provisions Relating to
Witholding or Withdrawal of Life-
Sustaining Treatinent Under the Texas Nat-
ural Death Act.

§405.57. Legal Expression Through Direc-
tive Under the Texas Natural Death Act.

§405.58. Decisionmaking Under the Texas
Natural Death Act for Clients Who Have
Issued Directives.

§405.59. Decisionmaking Under the Texas
Natural Death Act for Clients Who Have
Not Issued Directives.

§405.60. Ethics Committee.
§405.61. References.

§405.62. Distribution.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on May 18, 1994.

TRD-9441045 Ann K. Utley
Chair
Texas Board of Mental
Heakh and Mental
Retardation

Earliest possible date of adoption: June 27,
1994

For further information, please call: (512)
206-4516

L4 ¢ ¢

The Texas Depariment of Mental Health and
Mental Retardation (TXMHMR) proposes
new §§405.51-405.62, concerning life-
sustaining treatinemt. The repeal of existing
§§405.51-.62, also concerning life-sustaining
treatment, is contemporaneously proposed in
this edition of the Texas Register. The pro-
posed subchapter affects Chapter 672 of the
Texas Health and Safety Code.

The proposed subchapter primarily updates
terminology and references. The term "rea-
sonably” has been added to describe inter-
ventions which will be undertaken for persons
who are classified Category I. In addition, a
statement is added noting that an advance
direclive takes precedence over a resuscita-
tive slatus category.

Leilani Rose, director, Office of Financial Ser-
vices, has determined thal for the first five-
year period the sections are in eliect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the sections.

Dr. William Reid, M.D., M.P.H., medical di-
rector, has determined that the public benefil
is the adoption of rules which update the
procedures for delineating the treatment and
resuscitalive status of persons served. There
will be no effect on small businesses. There
is no anticipated economic cost to parsons
who are required to comply with the sections
as proposed.

Comments on the proposal may be submitted
to Linda Logan, Director, Policy Develop-
ment, Texas Depariment of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of
publication.

The new sections are propased under the
Texas Heakth and Safety Code, §532.015,
which provides the Texas Board of Mental
Health and Mental PRetardation with
rulsmaking powers.

§405.51. Purpose. The purpose of this
subchapter is to provide procedures for de-
lineating the treatment and resuscitative sta-
tus of persons served and for implementing
the Natural Death Act, Texas Health and
Safety Code, Chapter 672, which provides
statutory authority for decisionmaking with
regard to withholding or withdrawal of life-
sustaining treatment.

§40552. Application. This subchapter
applies to all residential facilities of the
Texas Department of Mental Health and
Mental Retardation.

§405.53. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Competent-Possessing the ability,
based on reasonable medical judgment, to
understand and appreciate the nature and
consequences of a treatment decision, in-
cluding the significant benefits and harms
of and reasonable alternatives to any pro-
posed treatment decision.

Consulting-The descriptor for per-
sons not employed by the Texas Depart-
ment of Mental Health and Mental
Retardation who serve on an ethics commit-
tee on a voluntary basis, i.e., without mone-
tary or other tangible compensation.

Directive-Written or oral expression
by a competent adult of his or her desires
regarding life-sustaining treatment in the
event of an occurrence of a terminal condi-
tion as certified by two physicians, one of
whom is the attending physician, which
meets the legal requirements of the Natural
Death Act. Types of advance directives in-
clude the "Directive to Physicians/Living

Will” and the "Durable Power of Attorney
for Health Care Decisions."

Ethics committee-An advisory com-
mittee of facility staff, consulting profes-
sionals, and advocates, whose purpose is to
provide advice and consultation to physi-
cians, parents, guardians, and family mem-
bers regarding treatment  decisions
concerning qualified persons served.

Facility-Any state hospital, state
school for persons with mental retardation,
state center, or other institution of the Texas
Department of Mental Health and Mental
Retardation, and any organizational entity
that hereafter may be made a part of the
department,

Family-The spouse, reasonably
available adult children, parent(s), siblings,
or nearest relative of the person served

Incompetent-Lacking the ability,
based on reasonable medical judgment, to
understand and appreciate the nature and
consequences of a treatment decision, in-
cluding the significant benefit and harms of
and reasonable alternatives to any proposed
treatment decision.

Legal guardian-The person who, un-
der court order, is the guardian of the per-
son of the person served.

Life-sustaining treatment-A medical
procedure or intervention which utilizes me-
chanical or other artificial means to sustain,
restore, or supplant a vital function.

Person served-A person receiving
residential services from a facility of the
Texas Department of Mental Health and
Mental Retardation.

Qualified person served-A person
served disgnosed and certified in writing to
have a terminal condition by two physi-
cians, one of whom is the attending physi-
cian, and both of whom have personally
examined the person served.

Resuscitation-Act of reviving from
apparent death or unconsciousness.

Resuscitative status categories-Cate-
gories of intervention for persons served, as
follows:

(A) Category I: Maximum
therapeutic effort-Intervention in which
everything reasonably necessary will be
done to reduce mortality and morbuidity, in-
cluding transfer to a medical facility for
additional services;

(B) Category II: Therapeutic
effort with no heroics-Intervention in which
conservative therapeutic and supportive
measures will be performed to reduce mor-
tality and morbidity, excluding initiation of
endotracheal intubation and external cardiac
massage. Defibrillation, surgical interven-
tion, hyperalimentation, or implementation
of other measures deemed extraordinary
may be restricted or excluded. This cate-
gory of intervention is only designated
when a person served is qualified (see
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§405.54 of this title (relating to Resuscita-
tive Status Policy)); and

(C) Category II: Palliative
measures only-Intervention in which mea-
sures directed toward reducing pain and
enhancing the comfort and dignity of the
person served will be maintained. However,
no resuscitative measures will be per-
formed. This category of intervention is
only designated when a person served is
qualified (see §405. 54 of this title (relating
to Resuscitative Status Policy)).

Terminal condition-An incurable or
irreversible condition caused by injury, dis-
ease, or illness, which without the applica-
tion of life-sustaining procedures, would,
within reasonable medical judgment, pro-
duce death, and for which the application of
life-sustaining procedures would serve only
to postpone the moment of death of the
person  served, ie., death would result
within a relatively short time without appli-
cation of such procedures.

§405.54. Resuscitative Status Policy.

(a) The resuscitative status of a per-
son served is an integral part of the overall
evaluation of the medical care of the person
served. An order not to resuscitate (Cate-
gory I or II) will be given only for a
qualified person served and should be based
on a judgment that resuscitation is an ethi-
cally extraordinary and non-obligatory pro-
cedure for prolonging his or her life. Such
an order would be most appropriate when
the person served is terminally ill and resus-
citation would only prolong the dying pro-
cess.

(b) Resuscitative status should be
discussed with the person served (or legal
guardian) and his or her family in advance
of a medical emergency. When a determina-
tion of that status is being made by the
person served (or legal guardian), family,
and physician, the following considerations
are recommended:

(1) The competent person
served must be allowed the right to consen-
sual partnership in the determination of re-
suscitative status. If the person served is
factually incompetent, comatose, or incapa-
ble of communication, the decision should
be made with the consultation and consent
of his or her legal guardian and/or and
family. Because the wishes of the person
served, if known, are to be honored, an
expression of those wishes made when he
or she was competent and capable of com-
munication, e.g., in a directive issued in
accordance with the Natural Death Act,
should be respected and followed.

(2) Persons served who are
comatose are living human beings whose
lives are to be valued; however, this does
not mean that all technologies for prolong-
ing life are appropriate or obligatory.

(3)  Age, handicaps, economic
status, or incompetency should not be deter-
minants of resuscitative status.

(4) Category II status normally
reflects a decision to pursue a conservative
therapeutic effort in the face of a chronic
disabling illness. There may be persons
served with such severe recurring complica-
tions that resuscitation would be
contraindicated even though they are not in
the final stages of a single, defined terminal
iliness. The physician, with the consultation
and consent of the person served, or, if the
person served is unable to participate in
decisionmaking, his or her legal guardian
and/or family, may order the further restric-
tion of other measures. In such cases, al-
though treating the intervening illness
remains the primary goal, full resuscitation
could be considered non-obligatory and a
Category II order would be appropriate.

(5) A Category Il order does
not indicate withdrawal of palliative proce-
dures. A person served for whom such an
order has been written will receive all the
usual care given to enhance comfort, dig-
nity, safety, and a sense of well-being.

(6) In any problematic case in-
volving a Category II or Il designation or
when a person served with a Category II or
I designation has no legal guardian andfor
family, consultation with the facility ethics
committee should be sought.

(c) In the event a person served has
executed a directive as outlined in §405.57
of this title (concerning Legal Expression
Through Directive Under the Natural Death
Act), the provisions regarding life-
sustaining treatment outlined in the direc-
tive shall supersede any resuscitative status
category.

§40555. Determination and Implementa-
tion of Resuscitative Status Order.

(a) All persons served will be ini-
tially evaluated on an individual basis as to
resuscitative status by the attending physi-
cian, Normally this evaluation will be made
on admission to services but in all cases
within one year of admission.

(1) If the attending physician
does not categorize the person served, he or
she will automatically be considered Cate-
gory L.

(2) If the person served is com-

petent and wishes to be classified Category
IO or I, the request will be honored

(3) When the person served 1s
factually incompetent, comatose, or incapa-
ble of communication, the wishes of the
legal guardian and family will be honored,
provided the attending physician concurs. If
there is disagreement between the legal
guardian and family, within the family, or

between the legal guardian or family and
physician, the person served will be desig-
nated Category I status until there is con-
sensus. Consultation with the facility ethics
committee should be sought.

(4) If the person served is un-
able to give direction and has no legal
guardian or family, the physician(s) should
seek consultation with the facility ethics
committee before designating a Category II
or I resuscitative status for the person
served.

(b) When the condition of the per-
son served deteriorates subsequent to initial
categorization, and this contingency has not
been previously addressed by the ethics
committee, the person served may be re-
classified by following the procedure de-
scribed in subsection (a) of this section.

(c) The attending physician will
note in the medical record that the person
served or his or her legal guardian and/or
family have been consulted and concur with
the designated status (or redesignation) and
its corresponding treatment plan. Such con-
sultations should be witnessed and
documented.

(d) The resuscitative status catego-
ries of II and Il must be evaluated and
documented by the attending physician (or
his/her physician designee) at least monthly.
The resuscitative status category of every
person served must be reviewed at least
annually, preferably at the annual staffing
and should be reevaluated when there is a
significant change in the clinical condition
of the person served. Documentation will be
in the physician's orders section and the
progress notes section of the chart. If an
order to renew the resuscitative status cate-
gory of a person served is not updated in
writing, he or she wiul automatically be
considered Category I until redesignated by
the physician,

(e) When the physician has
documented the need and written an order
for a Category II or I designation, a form
designated by the department will be placed
in the chart of the person served. This form
will have appropriate spaces for documenta-
tion of the periodic review.

§405.56. General Provisions Relating to
Withholding or Withdrawal of Life-
Sustaining Treatment under the Natural
Death Act.

(a) The attending physician 1s
charged with the responsibility of determin-
ing that all of the requirements of the Natu-
ral Death Act, herein adopted by refercnce
as Exhibit A, have been fulfilled before life-
sustaining treatment 1s withheld or with-
drawn

(b) If the attending physician re-
fuses to comply with a directive or treat-

. PROPOSED RULES May 27, 1994

19 TexReg 4085



ment decision, the physician shall make a
reasonable effort to transfer the person
served to another physician.

.

(c) Life-sustaining treatment may
not be withheld from a person served who
is pregnant.

§405.57. Legal Expression through Direc-
tive under the Natural Death Act.

(a) When an adult person served is
competent to make a decision regarding
life-sustaining treatment and it is clinically
appropriate to do so, the person served
should be informed of the provisions of the
Natural Death Act and provided with a copy
of the form of the directive herein adopted
as Exhibit B. The desires expressed by the
competent person served should be ob-
served.

(1) The directive may be made
in writing at any time that the person served
is competent to make such a decision.

(2) The directive may also be
made by a nonwritten means of communi-
cation by a qualified person served.

(3) The directive may be re-
voked by the person served at any tme,
without regard to his mental state or compe-
tency.

(4) The present desire of the
competent person served shall at all times
supersede a directive.

(5) A competent adult person
served can designate a person to make a
treatment decision in the event that the per-
son served becomes comatose, factually in-
competent, or otherwise mentally or
physically incapable of communication,

(b) A directive may be made on
behalf of a qualified person served who is
under 18 years of age by his or her spouse,
if the spouse is an adult, or by the parents
or legal guardian of the person served.
However, such a directive can be overrid-
den by the contrary desire of a competent
person served, even if he or she is under 18
years of age.

(c) Although only a competent per-
son may execute an advance directive, all
persons served shall receive information
about the right to execute advance direc-
tives upon admission

§405.58. Decisionmaking under the Natural
Death Act for Persons Served Who Have
{ssucd Directives

(a) The desires expressed by a com-
petent person served through directive
should be honored

(b) When a person served is factu-
ally incompetent to make a decision regard-
ing life-sustaining treatment but was

previously competent and at that time desig-
nated a person through directive to make
such a decision, the person so designated
will be accorded decisionmaking power

(c) When a person served is unable
to communicate and has previously issued a
directive without designating a person to
make treatment decisions, the attending
physician shall comply with the directive
unless the physician believes that the direc-
tive does not reflect the present desire of the
person served.

§405.59. Decisionmaking under the Natural
Death Act for Persons Served Who Have
Not Issued Directives.

(a) When a person served is factu-
ally incompetent to make a decision regard-
ing life-sustaining treatment, has not
previously issued a directive while compe-
tent, and has a legal guardian, the legal
guardian, along with the attending physi-
cian, can make a decision based on knowl-
edge of what the person served would
deswe, if known.

(b) When a person served is factu-
ally incompetent to make a decision regard-
ing life-sustaining treatment, has not
previously issued a directive while compe-
tent, and does not have a legal guardian, at
least two of the following persons, in order
of priority, as available, along with the at-
tending physician, can make the decision:
the spouse, a majority of the reasonably
available adult children, the parents, or the
nearest living relative of the person served.

(c) When a person served is unable
to give direction regarding life-sustaining
treatment; has not, while competent, issued
a directive or designated another person to
make such a decision; does not have rela-
tives as described in subsection (b) or such
relatives are unavailable or unwilling to par-
ticipate in decisionmaking; and has no legal
guardian, the appointment of a legal guard-
1an should be sought by the facility to the
extent authorized by law or, in dcute situa-
tions, the provisions of §405.60 of this title
(relating to the Ethics Commuttee), should
be followed.

(d) If the person served has exe-
cuted an advance directive, the directive
shall be attached to the persen’s chart
and/or medical record. Such directives are
evidence of the person’s wishes iffwhen he
or she becomes a qualifed person served
and shall be honored. Direcuves are not
necessarily related to resuscitative status un-
less the person served is already a qualified
person (i.e., terminal condition) Persons
who are not terminal should remain in re-
suscitative category I, regardless of an ad-
vance directive. Should the person served
develop a life-threatening condition, the di-
rective will assist the facility in determining
resuscitative status category based on the
desires expressed in the directive

§405.60 Ethics Committee

(a) An ethics committee must be
established by each facility. The committee
may be established multi-institutionally in
cooperation with other health care provid-
ers, e.g., local hospitals, serving the same
geographical area.

(b) The ethics committee must min-
imally consist of one facility physician; one
consulting physician; one facility registered
nurse from the person served’s unit who has
knowledge of the person served and his or
her condition, a member of the clergy; an
attorney not affihated with the facility or
TDMHMR,; a facility social worker (CSW-
ACP certified); and a representative of a
parents’ group or a representative of an
advocacy group. The committee may also
include the following additonal members as
available. additional consulting physician;
medical support staff, such as a physical
therapist, clinical pharmacist, clinical psy-
chologist, or occupational therapist; a con-
sulting social worker (CSW-ACP certified),
a rights representative; and additional repre-
sentation by parents’ and or advocacy orga-
nizations.

(c) Consultation with the ethics
committee may be sought for any treatment
decision, but should be sought as follows:

(1) when a person served is un-
able to give direction regarding the with-
holding or withdrawal of life-sustaining
treatment, has no legal guardian, and has no
person legally designated to make such a
decision according to provisions of the Nat-
ural Death Act, and

(2) when a decision regarding
the withholding or withdrawal of life-
sustaining treatment is to be made and there
is a conflict between or among the
decisionmakers.

(d) Decistonmaking concerning rec-
ommendations to be made by the ethics
committee shall be by consensus. Each con-
sultation with the ethics committee shall be
documented in the record of the person
served.

§405.61. References.  Reference is made in
this subchapter to the Natural Death Act,
Texas Health and Safety Code, Chapter
672.

$§405 62. Distribution

(a) This subchapter shall be distrib-
uted to the med:cal director, deputy, associ-
ate, and assistant deputy commissioners,
and directors of Central Office; and to su-
perintendents/directors of all TDMHMR fa-
cilites,

(b) The supenntendent/director wall
ensure distribution of this subchapter to all
appropriate staff.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on May 18, 1994.

TRD-944 1046 Ann K Utley
Chair
Texas Board of Menta!
Health and Mental
Retardation

Earhest possible date of adoption June 27,
1994

For further information, please call (512)
206-4516

L/ ¢ ¢
TITLE 28. INSURANCE

Part II. Texas Workers’
Compensation
Commission

Chapter 134. Guidelines for
Medical Services, Charges,
and Payments

Subchapter K. Treatment
Guidelines
* 28 TAC §134.1000

The Texas Warkers’ Compensation Commus-
sion proposes new §134.1000, concerning
mental health treatment guidelines. At the
request of the Texas Register staff, this pro-
posed gudeline has been filed with the Reg-
ister and will be published in s entirety in the
Texas Register in rule format. The Mental
Health Treatment Guideline 1s also available
in standard guidelne format from the Publica-
tions Department of the Texas Workers'
Compensation Commission, 4000 South
IH35, Southfield Building, Austin, Texas
78704-7491. The difference in format 1s one
of designation only (e g, "Section lil" in the
standard guidelne format is referred to as
"subsection (d)" in the rule format) and not of
substance. This guideline is proposed m or-
der to ensure the quality of health care to the
inured workers of Texas and identify clini-
cally acceptable courses of treatment for spe-
cific mental disorders It will provide a
mechanism to monitor the reasonableness of
the trealtments administered and establish
treatment parameters. The guideline also
clarifies those services that are reasonable
and necessary for mental health care for the
injured workers of Texas

The Medical Review Dwision, n conjunction
with the Medical Advisory Committee (MAC)
and a broad representation from the medical
community have worked together to develop
the proposed Mental Health Trealment
Guideline. The decision as to which treat-
ments would go into the gudeline was based
on the input of the participants regarding
{reatments that are commonly used and med-
ically accepted This gudeline 1s to be used
by health care providers as a tool for clhinical
office practice to establish the requwed ele-
ments for all providers 1o intiate treatment
The insurance carner should use this gude-

line to compare treatment prospectively, con-
currently, and retrospectively with the
predetermined elements contained in this
guideline. The commission’s primary mission
in intiating and development of this task is to
ensure appropriate guidelines relating to nec-
essary treatments for compensable injuries,
to provide a tool for monitoring of the neces-
sity of treatments administered; and to pro-
vide a lool to review typical healthcare
treatment

The introductory text to the rule provides for a
mental health evaluation of up to three hows
that does not have to be pre-authorized by
the insurance carrier. The introductory text to
the rule also sets out the documentation re-
quwed for treatment continued beyond the
indial three-howr mental health evaluation.

The guideline is not to be viewed as being
prescriptive in nature, or to be used as the
sole basis ior denial of services It reflects
typical courses of intervention Treatment fall-
ing outside these parameters will be subject
to more careful scrutiny and require additional
documentation of the special circumsiances
to justify the need for treatment.

The guideline has been designed to achieve
the following goals:

(1) to ensure qually health care to the
injured workers of Texas;

(2) to assist all parties with regard to the
appropriate treatment and management of
mental disorders n workers’ compensation
healthcare;

(3) to dentify climically acceptable courses
of treatment for specific mental disorders;

(4) to establish documentation standards
which support the appropriateness of the
level of service for assessment/evaluation
and on-going freatment,

(5) to establish reatment parameters based
on a diagnostic grading system which allows
for categorization of the manifestation of dis-
tress during the curvent phase of injury,

(6) to establish parameters for eligibtity and
termination of treatment, and

(7) to provide a mechanism for a progres-
swve, concurrent, retrospective review of effi-
cient and effective utiization of heaithcare
services

Janet Chamness, Chief of Budget, has deter-
mined that for the frst five-year period the
rule is in effect there will be minimal fiscal
imphications as a result of enforcing or admin-
istering the rule

For the first five years this rule 1s in effect
state and local governments are expected o
have no additional or reduced costs and no
loss or increase in revenue.

Ms. Chamness also has determined that for
each year of the first five years the rule as
proposed 1s in effect the public benefit antici-
pated as a result of enforcing the rule will be
greater efficiency in the provision of mental
health care to the inured worker

There 15 no anticipated economic cost to per-
sons who are requwed to comply with the rule
as proposed. But, ¢ 1s possible that insurance
cammers that now do not routinely approve

initial mental health evaluations may incur
some extra cost resulling from compliance
with the proposed rule. The costs for compli-
ance will be the same for small and large
businesses.

Comments on the proposal may he submit-
ted, for at least 30 days following publication,
to Elaine Crease, Office of the General Coun-
sel, Mail Stop #4D, Texas Workers' Compen-
sation Commission, Southfield Building, 4000
South H-35, Austin, Texas 78704-7491
Commenters should specify whether they are
referring to the proposed guideline published
in rule format in the Texas Register, or the
proposed guideline published in standard
guideline format and available from the Texas
Workers' Compensation Commission.

The new section is proposed under the Texas
Labor Code, §402.061, which authorizes the
commission to adopt rules necessary to ad-
minister the Act, the Texas Labor Code,
§413.011, which authorizes the commission
to establish by rule medical policies and
gudelines relating to necessary treatments
for injunes, and §413 013, which authorizes
the commission to establish by rule a pro-
gram for prospective, concurrent, and retro-
spective review and resolution of a dispute
regarding health care treatments and ser-
vices, and to establish by rule a program for
the systematic monitoring of the necessity of
freatments administered and fees charged
and paw for medical treatments or services,
including the authorization of prospective,
concurrent, or retrospective review under the
medical policies of the commission to ensure
that the medical polictes or guidelines are not
exceeded.

This rule affects the Texas Labor Code,
§§402.061, 413.011, and 413 013

§134.1000
Guideline.

(a) Table of Contents The follow-
ing headings and their corresponding subdi-
visions comprise a table of contents for this
rule

Mental  Heulth  Treatment

(1) Introduction-subsection (b)

(2) Texas Labor Code-subsec-
tion (c)

(A) Review of Texas Labor
Code -subsection (c)(1)

(B) Review of Texas Work-
ers’ Compensation Commission Rules-sub-
section (c)(2)

3) Confidentiality -subsection
(d)

(A) Introduction -subsection
(1)

(B) Requests for, and Sub-
mission of, Confidential Information-sub-
section (d)(2)
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(C) Informed Consent-sub-
section (d) (3).

(4) Concepts and Governing

Principles for Involved Parties-subsection
(e).

(5) Ground  Rules-subsection
®.

(A) Requirement for Inter-
vention in Mental Disorders-subsection

().

(B) General
Rules-subsection (f)(2).

Ground

(C) Mental Disorders with
Limited Eligibility for Intervention sub-
section (f)(3).

(D) Claimants Clinical Con-

dition/Direction of Treatment subsection
H@).

(E) CPT Code subsection
H05).

(F) Biofeedback subsec-
tion {f)(6).

(G) Termination of Treat-
ment-subsection (f)(7).

(H) Consideration of Injury
Related/Non-Injury Related Factors sub-
section (f)(8).

6) Assessment/Evalua-
tion subsection (g).

(A) Introduction subsec-
tion (g)(1).

(B) Indications for Assess-
ment/Evaluation-subsection (g)(2).

(C) Parameters for Assess-
ment/Evaluation-subsection (g)(3).

(D) Documentation Require-
ments for Assessment/Evaluation subsec-

tion (g)(4).

(7)  On-Going Treatment sub-
section (h).

(A) Introduction subsec-
tion (h)(1).

(B) Indication for Ongoing

Treatment subsection (h)(2).

(C) Parameters for Ongoing

Treatment subsection (h)(3).

(D) Weekly Treatment Ta-
bles-subsection (h)(4).

(E) Treatment
tions subsection (h) (5).

(i) Organic Brain Impair-
ment Resulting from Drug Toxicities sub-
section (h)(5)(A).

Dura-

(ii) Psychotic Disor-
ders subsection (h)(5)(B).

(i) Affective Disor-
ders subsection (h)(5)(C).

{iv) Anxiety Disor-
ders subsection (h)(5)(D).

(v) Somatoform  Disor-
ders subsection (h)(5)(E).

(vi) Personality  Disor-

ders subsection (h)(5)(F).

(vii) Psychosexual Dis-
function subsection (h)(5)(G).

{vii}) Substance Depen-
dence Disorders and Substance Abuse Dis-

orders  subsection (h)(5)(H).

(ix) "Acute Reac-
tion subsection (h)(5)(I).

(x) Adjustment Reac-

tion subsection (h)(5)(J).

(xi) Peri-Operative Algo-
rithm  subsection (h)(5)(K).

(F) Documentation for On-
Going Treatment-subsection (h)(6).
(i)  Guidelines for On-
Going Treatment Documentation subsec-
tion (h)(6)(A) .

(i) Documentation For-
mat and Content-subsection (h)(6)(B).

(8) Criteria for Referral to Other
Programs subsection (i).

(A) Criteria for Inpatient
Psychiatric Treatment Referral subsection
Q).

(B) Criteria for Referral to
Chromic Pain Management Programs sub-
section (i)(2)

9) Appendices.

(A) Appendix A: Psychoso-
cial Stressor Scale-subsection (j).

(B) Appendix B: Global As-
sessment of Functioning Scale subsection

k).

(C) Appendix C: ICD-
9/DSM-III R Code Overview-subsection
.

(D) Appendix D: ICD-
9/DSM-IIT R Code Table-subsection (m).

(E) Appendix E: Elements
of 8 Mental Status Examination subsec-
tion (n).

(10) Bibliography subsection
(0).

(b) Introduction.

(1) The purpose of this guide-
line is to clarify those services that are
reasonable and necessary for mental health
care for the injured workers of Texas. This
guideline is not to be viewed as prescriptive
or to be used as the sole basis for denial of
services. The guideline reflects typical
courses of intervention. Treatment falling
outside these parameters will be subject to
more carefu! scrutiny and require additional
documentation of the special circumstances
to justify the need for treatment.

(2) The primary goals of this
document are to:

(A) ensure quality of health
care to the injured workers of Texas;

(B) assist all parties with re-
gard to the appropriate treatment and man-
agement of mental disorders in workers
compensation healthcare;

(C) identify clinically accept-
able courses of treatment for specific mental
disorders;

(D) establish documentation
standards which supports the appropriate-
ness of the level of service for assess-
ment/evaluation and on-going treatment;

(E) establish treatment pa-
rameters based on a diagnostic grading sys-
tem which allows for categorization of the
manifestation of distress during the current
phase of injury,;

(F) establish parameters for
eligibility and termination of treatment; and

(G) provide a mechanism of
progressive, concurrent, retrospective re-
view of efficient and effective utilization of
healthcare services.

(3) A major obstacle in devising
such a set of guidelines is the relative ab-
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sence of research regarding treatment of
choice for various mental disorders, in par-
ticular the absence of clear indicators re-
garding frequency and duration of
treatment. In the treatment of injured work-
ers, the Qualified Mental Health Profes-
sional (QMHP) is confronted with a variety
of mental and physical problems, including
traumatic brain injury and permanent loss of
functioning due to physical trauma, which
can require many months of rehabilitation
efforts. Even in common psychological re-
actions such as adjustment disorders and
depression, the exact treatment plan will
vary based on the needs of the individual
The nature of the physical injury, the
amount and duration of lifestyle disruption,
the person’s general psychological well-
being, ability to handle stress, and other
constitutional factors such as biological pre-
disposition to mental illness all affect the
course of treatment.

(4) These guidelines are de-
signed to apply primarily to outpatient eval-
uation and treatment. These guidelines do
not apply to treatment involving cognitive
rehabilitation of traumatic brain injury.
General criteria for referral to more inten-
sive full or partial psychiatric inpatient set-
tings and rehabilitationfpain clinics are
included in this guideline. Also, these
guidelines apply to the delivery of services
to inpatients on medical-surgical wards, but
not to inpatient psychiatric hospitals, psy-
chiatric/multidisciplinary outpatient pro-
grams and pain management programs.

(5) The diagnostic codes (ICD-9
codes) relating to mental disorders in this
guideline were chosen based on the fre-
quency with which they occur among in-
jured workers andfor due to their
importance in treatment planning for spe-
cific medical conditions.

(6) Other diagnoses not specifi-
cally included on the list are eligible for
intervention and mental health services pro-
vided documentation substantiates the
causal link of the treatment to the compen-
sable injury.

(c) Texas Labor Code. The follow-
ing sections of the Code and specific Com-
mission rules address key areas pertaining
to mental health services.

(1) Review of Texas Labor
Code.

(A) Chapter 408, Subchapter
B, §408.021 Entitlement to Medical Bene-
fits.

(i) Anemployee who sus-
tains a compensable injury is entitled to all
health care reasonably required by the na-
ture of the injury as and when needed. The
employee is specifically entitled to health
care that:

(D cures or relieves
the effects naturally resulting from the com-
pensable injury;

(IT) promotes recov-

ery; or

{m enhances the
ability of the employee to return to or retain
employment.

(1) Medical benefuts ate
payable from the date of compensable in-
Jury.

(i) Except 1n an emer-
gency, all health care must be approved or
recommended by the employee's treating
doctor.

(v} An nsurance cairi-
er’s liabihty for medical benefils may not
be limited or terminated by agreement or
settlement.

(B) Chapter 401, Subchapter
B, §401.011. General Definitions

() A ‘“compensable 1n-
jury” is defined as an 1njury that arises out
of and in the course and scope of employ-
ment for which compensation is payable
under this subtitle.

(i) "Health Care" is de-
fined as all reasonable and necessary medi-
cal aid, medical examinations, medical
treatments, medical diagnoses, medical
evaluations, and medical services. The term
does not include vocational rehabilitation
The term includes:

(I) medical, surgical,
chiropractic, podiatric, optometric, dental,
nursing, and physical therapy services pro-
vided by or at the direction of a doctor;

() physical rehabuli-
tation services performed by a licensed oc-
cupational therapist provided by or at the
direction of a doctor;

() psychological
services if prescribed by a doctor;

(IV) the services of a
hospital or other health care facility;

(V) prescription drugs,
medicines, or other remedy; and

(VI) a medical or sut-
gical supply, appliance, brace, artificial
member or prosthesis, including training in
the use of the applance, brace, member or
prosthesis.

(ui) "Doctor" is defined
as a doctor of medicine, a doctor of osteo-
pathic medicine, a doctor of optometry, a
doctor of dentistry, or a doctor of podiatry,
a doctor of chiropractic who is licensed and
authorized to practice.

(iv)  "Treating doctor” is
defined as the doctor who is primarily re-
sponsible for the employee’s health care for
an injury.

(C) Chapter 408, Subchapter
A, §408.006. Mental Trauma Injuries.

(i) Tt is the express intent
of the legislature that nothing in this Act
shall be construed to limit or expand recov-
ery 1n cases of mental trauma injuries.

(i) The mental or emo-
tonal injury that anses principally from a
legitimate personnel action, including a
transfer, promotion, demotion, or termna-
tion is not a compensable injury for the
purposes of this subtutle.

(2) Review of Texas Workers’
Compensation Commission Rules

(A) 28 TAC, Chapter 134,
Subchapter G, §134.600, Procedure for Re-
questing Preauthorization of Specific Treat-
ments and Services.

(1) All health care provid-
ers of mental health treatment must follow
the preauthorization rule.

(i) The health care treat-
ments and services requiring

preauthorization are’

(1) all non-emergency
hospitalizations, ambulatory surgical center
care, and transfers between facilities,

(IT) psychiatric or psy-
chological therapy or testing;

(II1) biofeedback ex-
cept as part of work hardening,

v nursing home,
convalescent, residential, and all home
heaith care services and treatments, and

(V) pain clinics,
chemical dependency clinics, or weight loss
clinics.

(B) 28 TAC, Chapter 134,
Subchapter E, §134 4 Definition of Con-
sulting Doctor The consulting doctor, for
purposes of this title, is a licensed doctor
who examines an injured employee, or the
employee’s medical record because of a
request from the treaung doctor as de-
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scribed in the Act, §4.64(1). The purpose of
the consulting doctor’s examination is to
evaluate the accuracy of the diagnosis and
appropriateness of the treatment of the in-
jured worker. When the consulting doctor
delivers health care to the injured worker
pertaining to the compensable injury or ill-
ness at the request of the treating doctor, the
consulting doctor becomes a referred doc-
tor. Except as provided in §133.3(b) of this
title (relating to Responsibilities of Treating
doctor) the consulting doctor shall not make
referrals without the approval of the treating
doctor.

(d) Confidentiality.
(1) Introduction.

(A) It is generally accepted
that communication between a patient and
health care professional, including any re-
sulting records, are confidential. (These are
enumerated in the Texas Health and Safety
Code, Title 7, Chapter 611, Texas Civil
Statutes, §§611.001-611.005). Two excep-
tions are:

(i) requests by insurance
carriers and their designated representatives
(§611.004(a)(6)(2)); and

(ii) requests
Commission (§611.004(a)(1)).

from the

(B) Throughout this docu-
ment an effort has been made to balance the
injured workers’ right to confidential mental
health care with the need of the commission
and carrier to have access to information to
determine various issues including the fol-
lowing:

(i) compensability of the
injury;

(ii) reasonableness and
necessity of treatment;

(iii)  audit of the medical
bills;

(iv) progression toward
treatment goals; and

(v) compliance.

(C) The only mental disor-
‘ders eligible for coverage under the Act are
those which are causally linked to a work
injury. This requirement places a higher
demand for spccific information on the pa-
tient and provider than is usually required in
private health insurance coverage.

(D) In order to address the
needs of all parties, required documentation
components, timetables for submission, and
guidelines on release of information have
been included.

(2) Requests for, and Submuis-
sion of, Confidential Information.

(A) The required documenta-
tion format, content, and timetables speci-
fied for assessment/evaluation and ongoing
treatment, as found in subsections (g)(4)
and (h)(6) of this rule, are deemed to be
sufficient as documentation for utilization
review purposes in the vast majority of
cases.

(B) Insurance carriers and
their designated representatives are not to
routinely request copies of individual ses-
sion notes. Only that information which is
reasonable and necessary to answer a spe-
cific question and is pertinent to the issues
in dispute should be requested (e.g. medical
necessity) .

(C) Individual session notes
are only to be requested as part of:

(i) the informal dispute
resolution process;

(i) an administrative

hearing by the commission;

(ili) a peer review initi-
ated by the commission (the peer review
must be conducted by a licensed qualified
mental health professional whose scope of
practice covers the services under review);
or

(iv) a peer review by the
carrier ( the peer review must be conducted
by a licensed qualified mental health profes-
sional whose scope of practice covers the
services under review).

(D) Other than under sub-
poena or other appropriate legal action,
such as 8 TWCC order to produce docu-
mentation, "raw" (not interpreted) psycho-
logical test data and/or test forms are to be
requested and released only when the peer
reviewer is a licensed psychologist, consis-
tent with the rules of the Texas State Board
of Examiners of Psychologists which incor-
porates the Ethical Principles of the Ameri-
can Psychological Association. Providers
who are unable to obtain the name of the
reviewer, but who have inquired and been
told the reviewer is a licensed psychologist
are considered to have satisfied their obliga-
tion regarding appropriate disclosure.

(E) Insurance carriers and
their designated representatives, or employ-
ees may not disclose, disseminate, or pub-
lish any individual treatment records or any
other confidential information obtained, ex-
cept to the extent it is consistent with the
authorized purposes for which it was first
obtained (Texas Civil Statutes,
§611.004(d)).

(F In addition to the legal
remedies specified in Texas Civil Statutes,
§611.005, (relating to Legal Remedies for
Improper Disclosure), an entity or individ-
ual who is guilty of improper disclosure
under these guidelines has committed a
Class A administrative violation, punishable
by fines up to $10, 000 per occurrence.

(3) Informed Consent.

(A) Prior to initiating any
mental health assessment/evaluation or
treatment, it is strongly recommended that
the health care provider obtain appropriate
informed consent and authorization to re-
lease confidential information from the in-
jured employee.

(B) In addition, providers
should be aware that without the required
documentation (as referenced in subsections
(2)(@) and (h)(6) of this rule) submitted to
the insurance carrier or the TWCC, pay-
ment for treatment and services may be
denied.

(e) Concepts and Governing Princi-
ples for Involved Parties.

(1) Qualified Mental Health
Professional (QMHP). The guideline is a
tool for clinical office practice to establish
the required elements for all providers to
initiate and continue treatment. The guide-
line identifies typical mental health inter-
ventions. If, for example. a provider’s
treatment deviates from the guideline, this
would require documentation of a clearly
delineated rationale for medical necessity to
substantiate the selected treatment.

(A) A Qualified Mental
Health Professional (QMHP) is defined as
someone who is independently licensed to
provide mental health services, within the
scope of practice defined by their applicable
practice Act.

(B) This guideline should be
used as a tool which identifies the recom-
mended treatment parameters for treatment
of injured workers within the workers’ com-
pensation system.

(C) 1t is expected that a sub-
set of patients will be found to be outside
the parameters of these guidelines.

(D) This guideline identifies
the need to provide documentation which
clearly explains the reason for treatment and
relatedness to the workers’ compensation
injury.

(2) Insurance Carriers. The in-
surance carrier and their designated repre-
sentatives should use this document to
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compare treatment prospectively, retrospec-
tively, and concurrently with the predeter-
mined elements contained in the guideline.

(A) This document and
threshold levels or parameters is only a
guideline and are not to be used as the
reason for denial of treatments and services.

(B) This guideline is not to
be used to direct care toward a specific
healthcare discipline or to a specific type of
treatment.

(C) It is the responsibility of
the insurance carrier and their designated
representatives to provide their specific doc-
umentation and rationale for reasons of de-
nial of treatment based on mental health
treatment guideline,

(D) Itis expected that a sub-
set of patients will be found to be outside
the parameters of these guidelines.

(3) Medical Review Division.
The Medical Review Division will use the
guideline as a tool for the basis of their
administrative review of prospective, con-
current, and retrospective treatment.

(A) The guideline will pro-
vide the basis for adjudication of a disputed
issue when minimat or no supporting docu-
mentation is available.

(B) The peer review advisor
contracted with the Texas Workers’ Com-
pensation Commission Medical Review Di-
vision should use this guideline whenever
the need arises for an unbiased medical
oplnion.

(C) Medical services consis-
tent with this guideline are presumed rea-
sonable.

(D) 1t will also be used as a
tool 1in conducting on-site audits of both
health care providers and insurance carriers.

(f) Ground Rules.

(1)  Requirement for Interven-
tion in Mental Disorders.

(A) An employee may re-
ceive a mental health evaluation for a com-
pensable mental disorder that has allegedly
resulted from or was exacerbated by a com-
pensable injury or was traceable to a defi-
nite time, place, and cause on the job. The
employee is entitled this evaluation without
referral from a treating doctor if the evalua-
tion constitutes emergency treatment, or if

the employee has not made an initial choice
of treating doctor.

(B) If the reason for the re-
ferral does not clearly state the indications
for assessment/evaluation as described in
subsection (g)(2) of this rule or ongoing
treatment as described in subsection (h)(Z)
of this rule, the healthcare provider must
contact the referral source to clarify the
reason for the mental health intervention.

(C) The assessment and/or
reasonable treatment must be consistent
with the Texas Labor Code as cited in
subsection (c)(1) of this rule).

(2) General Ground Rules.

(A) The guidelines are not to
be used as fixed treatment protocols by
either the health care provider or insurance
carrier. The guidelines reflect typical
courses of intervention. It is acknowledged
in atypical cases, treatment falling outside
these guidelines will occasionally he neces-
sary. However, those cases that exceed the
guidelines level of treatment will be subject
to more careful scrutiny and review and will
require documentation of the special cir-
cumstances that justify the treatment.

(B) These guidelines should
not be seen as prescribing the type and
frequency or length of intervention. Treat-
ment must be based on patient need and
professional judgment.

(C) Treatment  parameters
described in this guideline represent typical
courses of intervention for a given group of
diagnoses. Actual treatment plans will vary
with the level of severity of symptomatol-
ogy, level of stressors, and diagnoses.

(D) The patient must have a
diagnosable mental disorder which must be
identified by ICD-9-CM codes and descrip-
tions,

(E) When deciding level of
service, two indicators, the Severity of Psy-
chosocial Stressor Scale (PSS) and the
Global Assessment of Functioning Scale
(GAF) must be included in establishing ra-
tionale for level of service and treatment
plan. The Severity of Psychosocial Stressor
Scale (Appendix A) describes levels of
acute and enduring stressors effecting cur-
rent symptomatology. The Global Assess-
ment of Functioning Scale (Appendix B)
describes the patient’s current ability to
function in the presence of the illness. Both
of these scales are derived from the Diag-
nostic and Statistical Manual IlI-R (DSM-
IMI-R) of the American Psychiatric Associa-

tion. DSM-III-R nomenclature may only be
used for GAF and PSS. Diagnosis codes
must follow ICD-9 format only.

(P If the Global Assessment
of Functioning score is 40 or less, this may
be a strong indication for more intensive
levels of treatment (i.e. partial or full hospi-
talization). (See subsections (i)(1) and (2) of
this rule).

(G) The level of service
should be the same as the health care pro-
vider’s usual and customary level of service
regardless of the payor system.

(H) Mental health interven-
tions should include assessment/evaluation
and may include on-going treatment.

() All services must have
sufficient documentation to justify the level
of service provided and the relationship of
the services to a compensable injury. This
includes, but is not limited to, initial evalua-
tions, treatment plans, and subsequent re-
ports (see subsections (g)(4) and (h)(6) of
this rule for documentation requirements).

€)] Documentation  must
support the reason for concurrent conjoint
and family psychotherapy.

(3) Mental Disorders with Lim-
ited Eligibility for Intervention.

(A) Personality disorders are
eligible for intervention only if the person-
ality disorder interferes with the ability to
cooperate with medical treatment regimens.
Treatment for the interfering personality
disorder will be discontinued when this bar-
rier is removed and cooperation with medi-
cal treatment for the injury is obtained,
andfor no further progression in removing
the interference of the personality disorder
is anticipated. Subsequent treatment of the
personality disorder may require referral
outside of workers compensation system.
Examples of maladaptive behaviors associ-
ated with personality disorders might in-
clude the following:

()  noncompliance with
treatment;

(ii) missed appointments;

(ii) controlling, manipu-
lative, deceitful, entitled, and/or unstable
interpersonal relationships;

(iv) seclusive, suspicious,
hostile, passive-aggressive, and/or depend-
ent behaviors;, and

(v)  unstable swings of
mood or affect.
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(B) Assessment/evaluation is
appropriate for uncovering and identifying
the following conditions (however, follow-
ing diagnosis and identification, these con-
ditions are not eligible for on-going mental
health treatment):

(i) malingering;
(ii) actitious disorder;

(iii) anti-social personal-
ity disorder; and

(iv) non-compensable di-
agnoses.

(C) Post traumatic stress dis-
orders, not accompanying a physical injury,
are eligible for intervention provided that
the disorder is traceable to a definite time,
place, and cause on the job, which is sud-
den or unexpected and arises related to an
on-the-job occurrence.

(4) Claimant's Clinical Condi-
tion/Direction of Treatment. The following

requirements apply to the claimant’s clinical
condition and direction of treatment:

(A) the patient's condition
must have the potential for restoration of
function and/or improvement; and

(B) the treatment must be
specific to the menta! disorder arising from,
or exacerbated by the injury, and:

(i) provide for potential
improvement of the patient’s condition; and

(ii) the development of
compensatory or adaptive skills; and/or

(i) prevention of re-

lapse/regression.
(5) CPT Codes. The Texas
Workers'  Compensation = Commission

identifies the five digit numeric codes ob-
tained from the Physician’s Current Proce-
dural Terminology, Fourth  Edition,
Copyright October 1992, for reporting med-
ical services and procedures. For a complete
listing of all appropriate Texas Workers’
Compensation Commission/CPT codes for
medical services, refer to the current Medi-
cal Fee Guideline. When a service or proce-
dure is provided that is not specifically
listed in the Medical Fee Guideline, the fee
charge must be substantiated by documenta-
tion of procedure (DOP).

(A) The CPT codes for ini-
tral mental health services may include:

(i) office visit series
99201-99205 (new patients) and
9921199215 (established patients);

(ii) consultation
99241-99245, or 99271-99275;

codes

(iii) CPT code 90801 for
initial office visit (psychiatric diagnostic in-
terview examination including history), this
code will be reimbursed at hourly incre-
ments up to three hours. Interviews exceed-
ing this three hour timeframe will require
documentation to substantiate the length of
service; and

(iv) CPT code 90825 for
review of records. -

(B) The CPT codes for psy-
chological testing may include the follow-

ing.

(Y] All psychological
testing will be billed as code 90830 (psy-
chological testing by physician, with written
report by the hour).

(i) Neuropsychological
assessment may be billed using codes
90830  (psychological testing) or
95880-95883 (assessment of higher cerebral
function with medical interpretation, apha-
sia, developmental, cognitive testing,
neuropsychological test battery).

(C) CPT codes for mental
health treatment may include:

(i) Psychiatric Therapeu-
tic Procedures 90835-90880, 90899, and

(i) Biofeedback
90900-90915.

(D) CPT codes for manage-
ment, ancillary, and administrative services
may include:

(i) other psychiatric ser-
vices 90882-90899;

(ii) team conferences
99361-99362;

(iii) telephone calls
99371-99373;

(iv) after hours and emer-
gency office services 99050-99058; and

(v) miscellaneous ser-
vices 99071-99082.

(6) Biofeedback.

(A) All Psychophysiological
Profile Assessment (PPA) biofeedback pro-
cedures must be provided by a licensed
provider or their supervisee whose scope of
practice includes the provision of biofeed-
back services.

(B) A single routine session
of biofeedback should be limited to:

(i) at least one biofeed-
back modality 90900-90915 minimum dura-
tion of 30 minutes for each of the above

range of modalities, maximum duration is
one hour;

(ii) no more than two bio-
feedback modalities will be reimbursed per
session (an exception to this reimbursement
is the initial Psychophysiological Profile
Assessment (PPA), which cannot exceed
four modalities);

(i1) no more than one
training session per day, and

(iv) treatment of more
than one patient simultaneously; the group
psychotherapy CPT codes 90853 and 90857
should be used to bill for treatment.

(C) The typical length of op-
timal biofeedback treatment is limited to
three months of bi-weekly sessions with an
additional three months of intermittent ses-
sions not to exceed two per month. Two
booster sessions at six month intervals for
one year after termination of continuous or
intermittent treaiment may occur. If booster
sessions show significant increase 1n read-
ings and symptoms, only two to three ses-
sions maximum to be approved to regain
benefits. Supportive documentation will be
required for more intensive treatment when
patient has reached booster stages.

(D) There are certain
nonmental health related medical conditions
which are appropriate for biofeedback treat-
ment. These and other compensable disor-
ders will be considered based on a clear
causal link established through clinical ra-
tionale.

ICD-9 DESCRIPTION
333 Abnormal Movement Disorders
342 Hemiplegic Syndrome
344 Paralytic Syndromes
344.61 Neurogenic bladder
345 Epilepsy (EEG only)
3469 Migraine Headaches
353 Nerve Root and Plexus Disorders
354 Mononeuritis of Upper Limb and
Multiplex
355 Mononeuritis of Lower Limb
367 Spasms
388.3 Tinnitus
5246 T™MJ
715 Osteoarthrosis and Related Disorders
7194 Joint Pain
722 Intervertebral Disc Disorders
728 Disorders of Muscle Ligament and
Fascia
7384 Acquired Spondylolisthesis
780.5 Sleep Disturbances
781.2 Gait and Posture Disorders
7860 Dyspnea and Respiratory Abnor-
malities
847 Sprains and Strains
(7) Termination of Treatment.
Since the reason for mental health treatment
can vary widely, the criteria for terminating
mental health treatment should be tied ratio-
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nally to the reason for initiating treatment.
Termination criteria should be specified at
the outset of treatment in the treatment plan
(See subsections (g)(4)(Q) and (h)(2) (BYC)
and (D) of this rule). The following criteria
are general reasons to terminate treatment:

(A) treatment goals have

been met;

(B) treatment has returned
the patient to a pre-injury level of mental
functioning;

(C) the mental disorder no
longer interferes with the ability to:

(i) return to work;

(ii) obtain employment;

(iii) participate in other
physical treatment;

(D) no further improvement
can be expected, unless it can be clearly
documented that ongoing intervention is
necessary to maintain current level of func-
tioning or prevent relapse/regression;

(E) the patient no longer ful-
fills diagnostic criteria for any mental disor-
der; or

(F) patient non-compliance
to all treatment. It is essential the patient
understand his or her role in the recovery
and return to work process.

(8 Consideration of Injury Re-
lated/Non Injury Related Factors. Liability
for payment of mental health care treat-
ments and services are limited to mental
disorders where the factors contributing to
the mental disorders are related to the com-
pensable injury. Any factor which does not
arise from the compensable injury will not
be considered as rationale for the reason-
ableness or necessity of care under the Act.

(A) Factors are defined as:

(i) injury related (e.g. in-
crease in pain level or increase in depres-
sion); or

(ii) non-injury related
(e.g. death of significant others, other cata-
strophic event).

(B) Health care providers
must identify these factors in their docu-
mentation.

(C) In situations where a
combination of injury related and non injury
related factors exist, only the injury related

factors are considered eligible within the
workers compensation system, as outlined
in this subsection.

® Assessment/Evaluation  of
Mental Disorders.

(1) Introduction. Assess-
ment/evaluations are for the purpose of de-
termining:

(A) diagnosis;

(B) appropriate  treatment;

and

(C) factors that are injury re-
lated and non-injury related.

(2) Indications for  Assess-
ment/Evaluation.
(A) In order for assess-

ment/evaluation of a mental disorder to be
considered reasonable and necessary, the
patient must already meet the criteria listed
in subsections (f)(1) (Requirement for Inter-
vention and Mental Disorders) and (f)(3)
(Mental Disorders with Limited Eligibility
for Intervention) of this rule. A mental
health evaluation is limited to a maximum
of three hours total for interview, any nec-
essary mental health testing, and
preparation of report. This brief evaluation
does not require preauthorization as de-
scribed in 134.600 of this title (relating to
Procedure for Requesting Pre-Authorization
of Specific Treatments and Services) .

(B) In addition, two or more
of the following general indications for as-
sessment/evaluation must be suspected or
present prior to performing the assess-
ment/evaluation:

(i) clinical signs of signif-
icant mental stress included, tut not limited
to:

(D anxiety;
(II) agitation;

() depression (in-
cluding reports of neurovegetative symp-
toms of depression),

(IV) suicidal ideation;
(V) delusions;
(VI) hallucinations;

{(VII) disrupted
thought processes,

' (VII) psychophysiol-
ogical correlates of affect and stress; and

(IX) sleep  distur-

bances.

(ii) concern that the pa-
tient’s mental status is having an adverse
impact on his or her ability to participate in,
or respond to, appropriate medical treat-
ment. (this includes issues of medication
compliance, lack of motivation and effort,
and difficulty participating in appropriate
rehabilitation efforts);

(i)  overuse or inappro-
priate use of narcotics, tranquilizers, or
sedative-hypnotic medications;

(iv) the use of alcohol or
any illegal drugs, particularly for pain relief
or relief of stress symptoms;

(v) functional disability
considered to be out of proportion to sever-
ity of injury/diagnosed damage;

(vi) inconsistency be-
tween objective medical findings and pa-
tient’s symptom presentation, including, but
not limited to, ‘“nonorganic” or
“nonphysiological” responses to physical
examination, pain/sensory changes in non-
dermatome patterns, unusual reports of pain
and loss of functioning, and “conversion
reactions”;

(vii)  suspicion of symp-
tom exaggeration and/or malingering due to
primary or secondary gain issues;

(viil) hostile or belliger-
ent behavior by the patient projected onto
others secondary to pain complaints;

(ix)  reports of increased
family discord secondary to injury-related
stress;

(x) persistent, excessive
use of the health care system or excessive,
inappropriate seeking of diagnostic test-
ing/surgical intervention;

(xi) desire on the part of
the treating doctor for input regarding treat-
ment planning, in particular whether referral
for mental health treatment or referral to
comprehensive rehabilitation/pain manage-
ment program is appropriate;

(xii) concern about the ef-
fects of a closed head injury, toxic poison-
ing, or other neurological or
neuropsychological injury, especially the
cognitive, functional, or psychological as-
pects of the actual or suspected brain disor-
der;

(xili) a patient with pain
extending beyond the primary intervention
phase (0-3 months) with continued signifi-
cant impairment in daily functioning and
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failure to return to work and/or progress
adequately in healthcare treatments.

(C) Peri-Operative  Mental
Health Evaluation. In addition to the indica-
tions noted in subparagraphs (A) and (B) of
this paragraph, mental health assess-
ment/evaluation is appropriate when a pa-
tient is a candidate for surgical intervention
and there is a desire to determine the pa-
tient’s psychological suitability for surgery
and risk of outcome. The general rationale
for such an assessment/evaluation is obser-
vation of a mental disorder and/or concerns
about the patient’s mental functioning, po-
tential adverse effect on the patient’s under-
standing of surgery, potential outcome,
compliance, and post-surgical adjustment.
Specific indications may include, but are
not limited to the following:

(i) observed presence of a
mental disorder and/or clinical signs of sig-
nificant mental stress (subparagraph (B)(1)
of this paragraph);

(ii) presence of, or evi-
dence of, a somatoform disorder,

(i) concern that impair-
ment in cognitive functioning and/or intelli-
gence will limit the patient’s understanding
of the surgery, post-surgical instructions,
and compliance;

(iv) the presence of psy-
chological, emotional, coping, or personal-
ity styles that may interfere with the
patient’s ability to comply with temporary
or permanent restrictions on activity follow-
ing surgery, which could lead to re-injury or
the necessity of repeat surgery;

(v) concern about unreal-
istic expectations of surgical recovery, pain
relief, recovery of functioning, or physical
limitations resulting from the surgery;

(vi) presence of cigarette
smoking or chemical dependency/abuse;

(vii) possible presence of
familial, financial, or other secondary gain
issues that may interfere with the patients
appropriate activation or rehabilitation fol-
lowing surgery,

(viii) presence of asymp-
tomatic and/or symptomatic pre-injury fac-
tors and occupational factors as outlined in
the Peri-Operative Algorithm found 1n sub-
section (h)(5)(K) of this rule.

(D) Post-Operative  Mental
Health Evaluation. Mental health evaluation
may be requested by the surgeon in cases
where post-operatively, the patient shows
signs of depression, anxiety, or confusion
which may interfere with post-operative
progress.

(i) Onset of symptoms,
post-operatively, while hospitalized will be
considered an emergency situation.

(ii) The surgeon will need
to document that an emergency evaluation
is necessary based on observation clinical
signs, such as dramatic pain complaints,
bouts of crying, lack of cooperation with
hospital staff, etc.

(3) Parameters for
ment/Evaluation.

Assess-

(A) Introduction. Due to the
great variation in the reasons for assess-
ment/evaluation, the type and extent of the
assessment/evaluation needs to be individu-
alized. Some factors to be considered in
determining the appropriateness, duration,
frequency, or degree of service rendered
includes, but is not limited to:

(i) the length and com-
plexity of the medical andfor mental his-
tory,

(ii) reason for referral;

(iii) sign and symptom
presentation;

(iv) ability of the patient
to give a coherent and accurate history;

(v) availability and coop-
eration of collateral history sources (spouse,
family, etc.); and

(vi) amount and type of
psychological testing.

(B) Components. The fol-
lowing are typical components of a mental
health assessment/evaluation, along with
typical maximum frequencies and durations
for adequate assessments. Services exceed-
ing the parameters listed in items (i)-(v) of
this subparagraph will not be reimbursed
without documentation of need and are sub-
ject to further review.

(i) Patient Interviews. The
assessment/evaluation interview with the
patient may be up to, but not exceed, three
hours. In the case of patients who are ex-
tremely mentally disorganized andfor have
extremely long and complex medical histo-
ries, up to two additional hours may be
allowed, providing the clinical rationale for
additional interview time is documented.

(i) Collateral Interviews.
The assessment/evaluation interview with a
spouse, significant other, and/or the family
may be up to, but not exceed, two hours
total.

(i11) Review of Records.
The review of medical, psychological, edu-
cational, and/or vocational records may not
exceed one hour. Review of records may
exceed one hour in the case of complex

cases with lengthy records, provided that
the length of time is documented and a brief
summary of the review is provided.

(iv) Psychological Test-
ing. Once criteria for evaluation has been
met, the amount and type of psychological
testing should be based on a clinical ratio-
nale including the reasons for referral; sign
and symptom preseatation; and assisting in
treatment planning decisions.

(I Psychological Test-
ing may be up to, but not exceed three
hours. This service includes the following
types of tests:

(-a-) personality
testing (MMPI, MBHI, SCL. 90, Ror-
schach, TAT, etc.); and

(-b-) pain, disabil-
ity, and function inventories (Sickness Im-
pact Profile, Oswestry, McGill, Dallss Pain
Drawing Grid, Million, etc.).

(II) Intelligence Test-
ing may be up to, but not exceed 1.5 hours.
Such testing should be conducted only if the
patient’s intellectual capacity has some
clear and direct bearing on the development
of his or her treatment plan.

am) A full
neuropsychological battery consists of:

(-a-) up to a total
of three hours initial clinical interview with
patient and or caretakers;

(-b-) ten hours of
face-to-face test administration to include
interpretation of test data and preparation of
report;

(-c-) two hours of
feedback to patient and family using code
90887 up to two units; refer to Ground
Rules in subsection (f)(5)(D) of this rule,;
and

(d-) a full
neuropsychological battery initial clinical
interview, test administration and feedback
to the patient and family, and interpretation
of the report, not to exceed 15 hours.

(v) Consultation. Doctors
coordinating verbal or telephone consulta-
tion with other providers involved in patient
treatment up to, but ot to exceed one 15
minute increment per provider every 30
days or when recommendations for changes
in treatment can be documented, (for exam-
ple, needed changes in medication or sud-
den withdrawal from medications).

(vi) Psychophysiological
Profile Assessment (PPA).
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(I) Assessment/evalua-
tion is to determine if patient will likely
benefit from biofeedback, or if barriers to
biofeedback are present. Prior to a PPA, a
comprehensive mental health assess-
ment/evaluation must occur ( see para-
graphs (2) and (3) of this subsection). The
components of PPA include one or more of
the following:

(-a-) resting base-
line;

(-b-) physiological
levels of muscle activity;

(-c-) skin tempera-
ture or peripheral blood flow;

(d-) skin conduc-
tance;

(-e-) heart rate or
blood pressure; and

(-f-) other physio-
logical parameters.

(ID Clinical response
to one or more stressors or challenge tasks
and latency of return to baseline levels fol-
lowing challenge must be documented to
support a dysregulation or abnormality. The
purpose of PPA is to:

(-a-) establish
baseline psychophysiological responses;

(-b-) establish the
existence of psychophysiological
dysregulation or abnormality:

(-¢c-) determine that
the dysregulation or abnormality is consis-
tent with the history of the individual’s
symptoms; and

(d-) utilize the
knowledge gained from assessment for the
development of a treatment plan.

() The
psychophysiological assessment (PPA) us-
ing biofeedback equipment may last from
one to 1.5 hours. This assessment consists
of several modalities (see Ground Rules for
Biofeedback, subsection (f)(6) of this rule)
to assess chronic changes, such as muscular
spasm function of sympathetic arousal and
changes in blood flow. A report addressing
PPA results and a treatment plan for bio-
feedback therapy must be submitted follow-
ing the biofeedback assessment. In addition,
a treatment plan specific for biofeedback
therapy must be submitted consistent with
documentation requirements see reference
(paragraph (4)(p), (@), (r), and (s) of this
subsection).

(C) Frequency of assess-
ment/evaluation.

(i) Reasons for repeating
an assessment/evaluation. Assessment/eval-

uation maybe repeated based on the follow-
ing reasons:

(I) referral to a8 new
QMHP or facility;

(I document re-
sponse to treatment;

(O0) elapsed time
since last administration exceeds frequency
guidelines listed in this subparagraph; and

(IV) documented need
for change in type or level of service.

(ii) Interviews. Initial in-
terviews and consultations at duration levels
indicated in paragraph (B)(iv) of this sub-
section, with the patient, spouse, family, or
significant others are appropriate whenever
being evaluated by a new mental health
provider or entering a new treatment set-
ting.

(iii) Psychological testing.

(I) Major personality
tests (MMPI, MBHI, SCL 90, Rorschach,
TAT, etc.) should be administered no more
than once every three months, unless there
are significant intervening life events or
changes in mental status requiring re-
evaluation. Brief symptoms inventories
(Beck, Zung, Hamilton, etc.) may be re-
peated up to weekly to monitor symptom
progress, especially during initial phases of
psychopharmacology treatment.

() Pain, disability,
and function inventories should generally be
administered no more than weekly.

(II) Intelligence test-
ing should be administered no more fre-
quently than once every six months.

(IV) Comprehensive
neuropsychological testing may be repeated
annually. Testing of selected cognitive
function (e.g., memory only) may be re-
peated on a more frequent basis if justified
and documented.

(iv) Psychophysiological
Profile Assessments (PPA). PPAs are typi-
cally performed at the onset of biofeedback
treatment and at termination of biofeedback
treatment.

(4) Documentation Require-
ments for Assessment/Evaluation. As part
of the assessment/evaluation of the patient
by the Qualified Mental Health Profes-
sional, a report must be prepared containing
enough information to document the level

of assessment provided. This report must
include:

(A) reason for referral;
(B) history of present injury;

(C) past medical history and
treatment;

(D)  past assessment and
treatment of pre-existing mental disorders;

(E) past and present sub-
stance abuse history, if any;

(F) cument and past medica-
tion;

(G) history of head injury or
other neuropsychological insult, past or pre-
sent,

(H) social history including
pertinent family, educational, vocational in-
formation, etc;

(I current factors and/or
significant lifestyle changes contributing to
symptomatology which are injury related
(see subsection (f)(8) of this rule);

() factors and/or significant
lifestyle changes, contributing to symptom-
atology which are non-injury related (the
period of time reviewed should include the
six months preceding the injury and the two
years prior to the date of the current evalua-
tion);

(K) present mental/femotional
symptoms, including clinically pertinent el-
ements of a mental status exam (see Appen-
dix E in subsection (n) of this rule);

(L) results of any psycholog-
ical,  cognitive,  pain/disability, or
neuropsychological testing administered;

(M) ICD-9-CM diagnosis;

(N) Global Assessment of
Functioning/Psychosocial ~ Stressor  Scale
Score;

(0) details of a causal link of
present mental/emotional status to the com-
peasable injury (a clear statement regarding
whether or not the injury has caused or
exacerbated a diagnosable mental disorder
and how the mental diagnosis is injury re-
lated) (refer to subsection (f)(1) and (8) of
this rule);
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(P) a problem list comprised
of a behavioral description of the diagnosis
and/or the problem(s) identified during the
assessment/evaluation;

(Q) the rationale or justifica-
tion for initiating, continuing, changing,
modifying or discontinuing treatment based
on:

(i) a statement on how
treatment is likely to have a detectable posi-
tive effect on the patient's overall condition,
course of recovery (see subsections
(c)(1)(A)(r) and (f)(1) and (4) of this rule
and subparagraphs (O) and (P) of this para-
graph);

(i) ability to participate
in and benefit from treatment; or

(il)) ability to return to/re-
tain employment;

(R) goals/termination criteria
of treatment (see Ground Rules, subsection
(f) of this rule); and

(S) a plan of treatment, in-
cluding.

(i) type of interven-

tion/treatment modality;

(i) frequency of treat-
ment,

(iii)  expected duration of
treatment,

(iv) expected clinical re-
sponse to treatment; and

(v) specification of a re-
evaluation umeframe.

(h) Ongoing Treatment
ments.

Require-

(1)  Introduction. This section
enumerates the number of sessions per
week and duration of treatment for the ma-
jority of mental disorders arising in con-
junction with compensable injuries. These
guidelines also apply to the delivery of ser-
vices to inpatients on medical-surgical
wards, but not inpatient psychiatric hospital
units, psychiatric/multidisiplinary day trec'-
ment programs, and multidisciplinary pain
management programs.

(2) Indications for Ongoing
Treatment.

(A) In order for on-going
treatment of a mental disorder to be consid-
ered reasonable and necessary, the patient
must already meet the criteria listed in sub-
section (f)(1)(Requirement for Intervention
and Mental Disorder) and subsection (f)(3)

(Mental Disabilities with Limited Eligibility
for Intervention) of this rule.

(B) Prior to initiation of on-
going treatment, an assessment/evaluation
which satisfies the documentation require-
ments of subsection (g)(4) of this rule, must
already have been performed within the last
six months.

(C) The patient must have a
treatment plan either as part of a previous
assessment/evaluation or if a new Qualified
Mental Health Professional (QMHP) is em-
ployed. The new Qualified Mental Health
Professional (QMHP) must develop a treat-
ment plan and is subject to the criteria listed
in subsection (g)(3)(C) of this rule for re-
peat assessment/evaluation.

(D) The treatment plan must
include criteria in subsection (g)(4)(P)-(S)
of this rule.

(3)  Parameters for On-Going
Treatment.

(A) The figures in this para-
graph represent the estimated typical maxi-
mum number of sessions per week and
duration of treatment. It is anticipated there
will be injured workers who require less
treatment, and other injured workers who
will require more treatment. This document
serves as a guideline and should not be used
as a reason for denial of treatment services.
It is acknowledged that in severe cases,
treatment falling outside these guidelines
will occasionally be necessary. However,
these instances will be subject to more care-
ful scrutiny, review, and require clear docu-
mentation of the special circumstances that
justify the need for treatment which exceeds
these guidelines.

(B) These guidelines should
not be seen as prescribing the number of
sessions per week or the duration of treat-
ment. These must be based on patient need,
professional judgement, and efforts toward
cost containment.

(C) The general philosophy
used in developing these guidelines is the
number of sessions per week and duration
of treatment should be based on the severity
of the disorder. The severity is indicated by:

(i) the mental disorder di-
agnosis;

(ii) delineation of specific
symptoms;

(iii) the Psychosocial
Stressors Scale (See Appendix A in subsec-
tion (j) of this rule); or

(iv) the Global Assess-
ment of Functioning Scale (See Appendix B
in subsection (k) of this rule).

(D) As specified in subsec-
tion (£)(2)(3) of this rule, when deciding on
level of service, severity of the Psychoso-
cial Stressor Scale (PSS), and Global As-
sessment of Functioning Scale (GAF) must
be included in establishing rationale for
level of service and treatment plan. For the
purposes of these guidelines, the following
definitions apply (both acute events and
enduring circumstance should be specified).

(i) Global Assessmeat of
Functioning Scale:

M 90-61 = Mild;

(I) 60-41 = Moderate;
or

) 401 =
Extreme, or Catastrophic.

(ii) Psychosocial Stressor

Severe,

Scale:
@ 1-2 = Mild;
(@M 3 = Moderate; or

(I) 4-6 = Severe, Ex-
treme, or Catastrophic.

(E) Another factor affecting
the treatment plan is the existence of more
than one mental disorder (co-morbidity).
Having more than one mental diagnosis,
particularly if psychosis, substance abuse,
personality disorder, or major affective dis-
orders will increase the complexity of the
case, and therefore, the complexity of the
treatment plan.

(F) The following interven-
tions are considered common and appropri-
ate for mental health services for injured
workers. The number of sessions per week
listed in this paragraph apply only to these
direct clinical services, and do not include
management or administrative services
listed in subparagraph (G) of this subsec-
tion:

(i) 90835 Narcosynthesis;

(ii) 90841 Individual
Psychotherapy, time unspecified;

(iii) 90843 Individual
Psychotherapy 20-30 minutes;

(iv) 90844 Individual
Psychotherapy 45-50 minutes;
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(v) 90845 Medical Psy-
choanalysis;

(vi) 90846 Family Psy-
chotherapy, without patient present;

(vil)) 90847 Family Psy-
chotherapy (conjoint psychotherapy);

(vii) 90849 Multiple
Family Group Psychotherapy;

(ix) 90853 Group Med-
ical Psychotherapy;

(x) 90855 Interactive
Individual Psychotherapy:;

(xi) 90857 Interactive
Group Psychotherapy;

(xii) 90862 Pharmaco-
logic Management,

(xiii) 90870 Electrocon-
vulsive Therapy-Single Seizure;

(xiv) 90871 Electrocon-
vulsive Therapy-Multiple Seizures per day;

(xv) 90880 Hypnother-
apy,

(xvi) 90899 Unlisted
Psychiatric Service,

(xvii) 90900 Biofeedback-EMG:

(xviii) 90902 Biofeedback-Conduction
Disorder;

(xix) 90904 Biofeedback-Blood Pres-
sure;

(xx) 90906 Biofeedback-Skin Tempera-
ture or Peripheral Blood Flow;

(xxi) 90908 Biofeedback-EEG;

(xxii) 90910 Biofeedback-
Electrooculogram;

(xxiii) 90915 Biofeedback-Other;

(xxiv) 97540 Training
in activities of daily living (self care skills
and/or daily life management skiils);

(xxv) 99050 Services
requested after office hours services in addi-
tion to basic service;

(xxvi) 99052 Services
requested between 10:00 p.m. and 8:00 a.m.
in addition to basic service;

(xxvii) 99054 Services
requested on Sundays and holidays in addi-
tion to basic service;

(xxviii) 99056 Services
provided at request of patient in a location

other than physician's office which are nor-
mally provided in the office. and

(xxix) 99058 Office ser-
vices provided on an emergency basis.

(G) The following services
involve management of a patient’s care, but
not direct treatment of the patient. Provision
of these services is subject to the Ground
Rules in the Medical Fee Guideline
§134.201 of this title (relating to Medical
Fee Guideline). Units of these services are
not included in the maximum number of
sessions per week in this section:

() 90882 Environmen-
tal intervention with agencies, employers,
or institutions;

(ii) 90887 Interpretation
or explanation of results of examinations,

procedure, or data to family or other re-

sponsible persons;

(i) 90889 Preparation
of report of patient’s psychiatric status, his-
tory, or progress other than for legal or
consultative purposes for other physicians,
agencies, or insurance carriers;

(iv) 90899 Unlisted
psychiatric service or procedure;

(v) 99071 Educational
supplies such as books, tapes, and pam-
phlets, provided by the physician for the
patient’s education at cost to physician;

(vi) 99075 Medical tes-
timony,

(vii) 99078 Physician
educational services rendered to patient’s in
a group setting (eg prenatal, obesity, or
diabetic instructions);

(vii) 99080 Special re-
ports such as insurance forms or the review
of medical data to clarify a patient’s status-
more than the information conveyed in the
usual medical communications or standard
reporting form;

(x) 99082 Unusual
travel (eg, transportation and escort of pa-
tient);

(x) 99361 Medical con-
ference with interdisciplinary team approxi-
mately 30 minutes;

(xi) 99362 Medical con-
ference with interdisciplinary team approxi-
mately 60 minutes;

(xii) 99371 Telephone
call, simple or brief;

(xiii) 99372 Telephone
call, intermediate; and

(xiv) 99373 Telephone
call, complex or lengthy.

(4) Weekly Treatment Tables.

(A) The number of sessions
per week listed in this subsection apply only
to clinical services rendered directly to pa-
tients (subsection (h)(3)(F) of this rule). The
provision of specific services to a patient
depend on the patient’s diagnostic status,
symptom cluster, response to treatment,
overall treatment plan, and coordination
with other healthcare providers. The relative
emphasis of various clinical services will
vary with the specifics of the case, and
should be clearly specified in the treatment
plan and ongoing documentation.

(1) The number of ses-
sions per week of treatment suggested in
these tables would be used primarily when
the patient first comes to the attention of the
mental health professional. It is expected
that the number of sessions per week will
decrease over tume as the patient’s symp-
toms abate Change in symptoms and ac-
companying change in treatment plan
should be clearly documented in monthly
and quarterly progress reports as specified
in subsection (h)(6)(A) and (B) of this rule.

(i) If a patient is receiv-
ing intensive outpatent treatment consisting
of several services, and there is a clinical
need to exceed the maximum thresholds
noted above, this situation 1s an indication
to seriously consider referring the patient to
a more intensive level of service than outpa-
tient care This could include psychiatric or
multidisciplinary care programs in either a
day treatment or inpatient setting. In decid-
ing between intensive outpatient, day treat-
ment, or inpatient care, consider criteria
described in subsection (i) of this rule. Is-
sues of convenience, compliance, coordina-
tion of care, efficiency of delivery of
services, and cost should be considered

(in) Number of sessions
per week beyond the parameters in this
section may be indicated in an acute crisis
and/or due to individual patient needs. This
should be documented in the daily notes
(problem oriented documentation-POD), as
well as, monthly and quarterly treatment
summaries, (see paragraph (6) of this sub-
section) When frequency of treatment is
increased beyond the paramelers noted in
this subsection, such documentation should

specify

(I) the nature of the
crses (1 e. outpatient detoxufication, signifi-
cant change in emotional status, fear or
unexpected change in medical treatment,
etc.);

(II) reasons increased
number of sessions per week will benefit
the patient, and
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(II) an estimate of ex-
pecled treatment duration.

(B) The following steps are
to be employed in determining maximum
treatment thresholds.

W Determine the pa-
tient's ICD-9-CM mental disorder diagnosis

treatment.

(i) Determine the num-
ber of sessions per week of treatment from
Tables I and I in subparagraph (C) of this
paragraph based on (all three indices must
be taken into consideration):

() type of diagnosis;

(C) The following tables ex-
clude biofeedback sessions, to determine
maximum weekly session thresholds for
biofeeback refer to subsection (f)(6) of this
rule. (*Catastrophic level of severity is a
strong indication for possible inpatient treat-
ment.)

(i) Table I. Use with all
mental disorder diagnoses except with diag-

from assessment/evaluation. (II) Global  Assess- . Lo
- ) nosis of personality disorder or psychosex-
(u) Find the diagnosts in ment of Functioning Scale; and ual disorder.
paragraph (5) of this subsection (relating to
treatment durations). Diagnoses are grouped (Im) Psychosocial
by similarity of symptoms and duration of Stressors Scale.
PSS and GAF = MILD PSS or GAF =
MODERATE -CATASTROPHIC*
MENTAL DIAGNOSES 3 SESSIONS/WEEK 4 SESSIONS/WEEK
(1) Table I Use only if
mental disorder 15 either personality disor-
der or psychosexual disorder.
PSS and GAF = MILD PSS or GAF =
MODERATE -CATASTROPHIC*
PERSONALITY OR 1 SESSIONS/WEEK 2 SESSIONS/WEEK

PSYCHOSEXUAL DISORDER

(5) Treatment Durauons

(A) Organic Brain Impaun-
ment Resulting From Drug Toxicities. Or-
ganic mental symptoms which are due to
consumption of drugs and/or solvents The
drug should be identified, and a diagnosis
of drug dependence should be recorded, if
present

(1) Diagnosis 2938

Transient Organic Mental Disorders.

(ii) Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(ili) Treatment Duration.
The duration of treatment may be up to six
months.

(iv) Ground Rules.

(@) The treatment du-
ration will vary in correlation with the level
of severity of symptomatology and stress-
ors.

(ID) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.
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(Ii¥) A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

(B) Psychotic Disorders.
Mental disorders in which impairment of
mental function has developed to a degree
that interferes grossly with insight, ability to
meet some ordinary demands of life or to
maintain adequate contact with reality. It is
not an exact or well defined term. Mental
retardation is excluded.

(i) Diagnosis:

@M 2969 Other and
Unspecified Affective Psychosis;

(I) 2980 Psychotic
Reactive Depression;

() 298.8 Other and
Unspecified Reactive Psychosis.

(ii) Level of Severity.
Global  Assessment of Psychosocial
Stressor
Functioning Scale Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 <« = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(iii) Treatment Durations.

@ 2969, 298. 06
months.

() 298.8-14 days (If
psychotic symptoms extend beyond two
weeks, a change in diagnosis is warranted).

(iv) Ground Rules.

(I) The treatment du-
ration will vary in correlation with the level
of severity of symptomatology, stressors
and diagnosis.

(II) Both indicators
(GAF & PSS) must be considered, and doc-
ugnemaﬁon must support the levels of ser-
vice.

(II) A GAF score of
40 or less is a strong indication for possible
inpatient treatment,

(C) Affective Disorders.
Mental disorders, mild or moderate, in
which there is a disturbance of mood
(mostly compounded with depression and
anxiety, but may be manifested as elation
and excitement) which may be accompanied
by one or more of the following: Distur-

bance in sleep patterns, decreased appetite,
decreased energy, inability to derive plea-
sure, low self esteem, impaired concentra-
tion, and hopelessness. There may be a
strong tendency to suicide. The affective
mood disorders may be so severe as to
present disturbances with contact with real-
ity as evidenced by disorder of perception
and behavior; hallucinations; and delusions.
All affective disorders must have documen-
tation which provides a clinical rationale to
establish a direct link to the on-the-job in-
jury. Manic and bipolar disorders are treat-
able only if a clinical rationale clearly
establishes a direct link to the on-the-job
injury.

(i) Daiagnosis:

(I) 2960 Manic Dis-
order, Single Episode;

(I 296. 2 Major
Depressive Disorder, Single Episode;

(I) 2963 Major
Expressive Disorder, Recurrent EPISODE;

(IV) 296.7 Bipolar
Affective Disorder, Unspecified;

(V) 296.80 Manic
Depressive Reaction, Unspecified;

(VI) 3004 Depres-
sion, Reactive;

(vi) 311.0 Depres-
sive Disorder, Not Elsewhere Classified.

(i) Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
4 < = Severe, Extreme, or
Catastrophic  4-6 = Severe, Extreme, or
Catastrophic

(iii) Treatment Duration.
The duration of treatment may be up to 15
months (treatment should be completed
based on the fifth digit specificity).

(iv) Ground Rules.

(D Treatment duration
will vary in correlation with the level of
severity of symptomatology, stressors, and
diagnosis.

(I) Both  1indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice

(I) A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

(D) Anxiety Disorders. Ap-
prehension, tension, or uneastness that
stems from the anticipation of danger, the
source of which may be largely unknown or
unrecognized The anxiety symptoms may
be constant and persistent or may occur
episodically as a reaction to a known object
or situation, or they may occur without any
apparent precipitant The anxiety may occur
in a sudden and overwhelming fashion with
a number of physiological symptoms, e.g.,
shortness of breath, tightness in the chest,
increased " heart rate, perfused sweating,
light-headedness, accompanying feeling of
impending death, increased muscle tension,
restlessness, gastrointestinal symptoms, and
trembling. The episodic anxiety disorder
may be so frightening that the person may
significantly alter/limit their Lfestyle to
avoid these anxiety provoking episodes

(1) Diagnosts:

(I 30000 Anxiety

State, Reaction,

() 30001 Panic Dis-
order;

() 30002 General-
ized Anxiety Disorder,

(IV) 30020 Phobia

Unspecified,

(V) 30021 Agorapho-
bia west/Panic Attacks,

(VI) 300.29 Isolated
or Sumple Fhobias Spectfic to Work Related
Situations Or Places

(11) level of Severity
Global Assessment of Psychosocial
Functioning Scale Stressor Scale

90-6] = Mild [-2 = Muld
6041 = Moderate 3 = Moderate
40 < = Severe, Extreme, or

Catastrophic  4-6 = Severe, Extreme, or
Catastrophic

(1) Treatment Duration
The duration of treatment may be up to 6
months

(1v)  Ground Rules

(I) ‘Treatment duration
will vary 1n correlaton with the level of
severity of symptomatology, stressors and
diagnosis

e PROPOSED RULES May 27, 1994 19 TexReg 4099



Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

() A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

(E) Somatoform Disorders
A variety of physical symptoms or types of
physiological disorders of physical and/or
mental origin which may or may not in-
volve tissue damage. Due to the diagnostic
complexity of these disorders. they continue
to be recalcitrant to medical care involving
a trend toward over-medication and overly
frequent use of medical services, and the
adoption of a disabled lifestyle. These may
be non-organic disturbances of speech or
limb. These conditions may give an unreal-
istic interpretation of physical signs, and the
belief that one has a more serious injury
than medical data warrants The following
diagnoses present a complex mixture of
physical and mental challenges which can
readily give rise to over utilization of medi-
cal services.

(i) Diagnosis:

(M 300.11 Conversion
Disorder;

an 307.80
genic Pain, Site Unspecified;

Psycho-

() 307.81 Tension
Headache;

av) 307.89
Psychalgia, Other;

\%) 316.0 Psychic
Factor Associate W/Diseases Classified
Elsewhere;

(VI) 306.0 Physiolog-
1cal Malfunctions Arising From Mental Fac-
tors

(i)  Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(i) Treatment Duration.
The duration of treatment may be up to 45
days to complete initial evaluation and
treatment. If symptoms continue, re-
evaluation will be necessary for possible

continuation of treatment up to three
months.

(iv) Ground Rules.

(I)  Treatment dura-
tion will vary in correlation with the level
of severity of symptomatology. stressors
and diagnosis.

(I) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice

() A GAF score of
40 or less is a strong indication for possible
inpatient therapy

(IV) Due to the com-
plex nature of these disorders, re-evaluation
may include a longer duration of treatment.
Documentation must substantiate any in-
crease 1n level of care and duration of treat-
ment.

(F)  Personality Disorders.
Deeply ingrained maladaptive patterns of
behavior generally recognizable by the time
of adolescence or earlier and continuing
throughout most of adult life, although of-
ten becoming less obvious in middle or old
age. The personality is abnormal either in
the balance of its components, their quality
and expression, or in its total aspect. Be-
cause of this deviation or psychopathology,
the patient suffers or others have to suffer,
and there is an adverse effect upon the
individual or on society. It includes what is
sometimes called psychopathic personality,
but if this is determined primarily by
malfunctioning of the brain, it should be
classified as one of the non-psychotic or-
ganic brain syndromes. When the patient
exhibits an anomaly of personality directly
related (o his neurosis or psychosis, e.g..
schizoid personality and schizophrenia, the
relevant neurosis or psychosis which is in
evidence should be diagnosed in addition.
Documentation must demonstrate this diag-
nosis interferes with the ability to cooperate
with treatment, e.g noncompliance with
medications, inability to keep appointments.
Examples of pathological maladaptive
behavior include noncompliance with treat-
ment, missed appointments; controlling,
manupulative, deceitful, entitled. unstable
interpersonal relationships; seclusive, suspi-
cious, hostile, passive-aggressive, and/or
dependent behaviors; and unstable swings
of mood or affect.

(i) Diagnosis:

O 3010
Personality Disorder

Paranoid

(I 3012  Schizoid

Personality Disorder

m 3014 Compul-
sive Personality Disorder

(V) 3015 Histrionic
Disorder

(V) 3016 Dependent
Personality Disoiders

(VD) 301.7 Antisocial
Personality Disorder *;

(VII) 301.8 Other Per-
sonality Disorders

(Vi) 301.8 Border-
line Personality.

(ii) Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(iii) Treatment Duration.
The duration of treatment may be up to 12
months”

(iv) Ground Rules.

(I Treatment duration
will vary in correlation with the level of
severity of symptomatology, stressors and
diagnosis.

dD Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

(D) A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

@V) To b= used as a
secondary diagnosis in conjunction with a
primary ICD-9.

(V) *Flag these for
prospective review or concurrent review.
Flags alert review for potential abuse of
situation. Psychotherapy not indicated, ap-
propriate for evaluation only.

(V)  Bmphasis is to
remove barriers to treatment posed by the
Personality Disorder rather than treat the
Personality Disorder. Treatment should be
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discontinued when Personality Disorder no
longer interferes with medical treatment
and/or no further progression is noted.

(G) Psychosexual Dysfunc-
tion. A group of disorders in which there is
recurrent and persistent dysfunction encoun-
tered during sexual activity. The dysfunc-
tion must be acquired as a causal result of
the compensable injury or arise secondary
to a compensable physical or mental com-
plication. This dysfunction will usually be a
secondary diagnosis and documentation
must demonstrate a causal relationship with
the compensable injury. A routine medical
screening must occur prior to psychological
or psychiatric therapy to rule out a medical
diagnosis.

(i) Diagnosis.
302.70 Psychosexual Dysfunction, Un-
specified.

(ii)) Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(iii) Treatment Duration.
The duration of treatment may be up to 12
weeks.

(iv) Ground Rules.

(I) Treatment duration
will vary in correlation with the level of
severity of symptomatology and stressors,
diagnosis

(I) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

(H)  Substance Dependence
Disorders and Substance Abuse Disorders.

(i) Substance Depen-
dence Disorders. A substance dependence
disorder is defined as a state, psychic and
sometimes also physical, resulting from tak-
ing a drug, characterized by behavioral and
other responses that always include a com-
pulsion to take a drug on a continuous or
periodic basis in order to experience its
psychic effects, and sometimes to avoid the
discomfort of its absence. Tolerance may or
may not be present. A person may be de-
pendent on more than one drug. Documen-
tation must demonstrate that these
conditions interfere with the treatment regi-
men, eg., non-compliance in treatment,
failure to keep appointments, over sedation,
inability to participate in treatment due to
intoxication,

(ii) Substance Abuse Dis-

orders. A substance abuse disorder includes

cases where an individual, for whom no
other diagnosis is possible, has come under
mental health care because of the maladap-
tive effect of a drug on which he/she is not
dependent (see substance dependence) and
that he/she has taken on his/her own initia-
tive to the detriment of his/her health or
social functioning. When drug abuse is sec-
ondary to mental disorder, record the disor-
der as an  additional  diagnosis.
Documentation must demonstrate that these
diagnosis interfere with the treatment regi-
men, eg., non-compliance in treatment,
failure to keep appointments, over sedation,
inability to participate in treatment due to
intoxication.

(iii) Diagnosis:

() 303. Alcohol De-
pendence Syndrome;

(II) 303.0 Alcohol De-
pendence Syndrome, Acute;

(m) 3039  Alcohol
Dependence Syndrome, Chronic;

(Iv) 3040 Opioid
Type Dependence,

(V) 304.1 Barbitu-

rate/Sedative/Hypnotic Dependence;

(V) 3047 Combina-
tions of Opioid Drug West/Other;

(vil) 304.8 Combina-
tions of Drug Dependence Excluding
Opioid;

(Vi) 3049 Unspeci-
fied Drug Dependence;

(IX) 3050 Alcohol

Abuse;

(X) 30s.1 Tobacco
Use Disorder (Pre-Spinal Fusion Surgery)
x.

.

(XI) 3059
Mixed or Unspecified Drug Abuse.

(iv)  Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

Other

(v) Treatment Duration.
The duration of treatment may be up to six
months.

(vi) Ground Rules.

4)) Treatment dura-
tion would vary in correlation with the level
of severity of symptomatology, stressors,
and diagnosis.

(I) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

(OI) A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

(IV) * Treatment ap-
propriate for spinal fusion only.

() Acute Reaction Acute
transient disorders of any severity and na-
ture of emotions, consciousness, and psy-
chomotor states (single or in combination)
which occur in individuals, without any ap-
parent pre-existing mental disorder, 1n re-
sponse to exceptional physical or mental
stress, such as natural catastrophe or battle,
and which usually subside within hours or
days.

(i) Diagnoss.

(I) 308.0 Predominant
Disturbance of Emotions,

() 3083 Other Acute
Reactions to Stress,

() 3084 Mixed
Disorders as Reaction to Stress,

av) 308.9 Unspeci-
fied Acute Reaction to Stress.

(11) Level of Severity
Glchal Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mdd 1-2 = Mud
6041 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, kxtreme, or
Catastrophic

(1) Treatment Duration

(T 3080. 308 4,

308 9-14 days

() 3083-6 months
(Brief or acute post traumatic stress disor-
der).
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(iv) Ground Rules.

() Treatment duration
will vary in correlation with the level of
severity of symptomatology, stressors and
diagnosis.

(II) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

(I) A GAF score 40
or less is a sirong indication for possible
inpatient treatment.

(N Adjustment Reaction.
Mild or transient disorders lasting longer
than acute stress reactions which occur in
individuals of any age with any apparent
pre-existing mental disorder. Such disorders
are often relatively circumscribed or
situation-specific, are generally reversible,
and usually last only a few months. They
are usually closely related in time and con-
tent to stresses such as bereavement, migra-
tion, or other experiences. Reactions to
major stress that last longer than a few days
are also included.

(i) Diagnosis:

(I 3090 Brief De-
pressive Reaction;

I 309.1
Depressive Reaction;

Prolonged

() 309.24 Adjust-
ment Reaction West/Anxious Mood;

av) 309.28 Adjust-
ment Reaction West/Mixed Emotional Fea-
tures;

(V) 309.81 Prolonged
Post-Traumatic Stress Disorder;

(VI) 309.82 Adjust-
ment Reaction West/Physical Symptoms;

(VI) 309.83 Adjust-
ment Reaction West/Withdrawal;

(VIO) 309.89 Other

Adjustment Reaction;

(IX) 3099 Unspeci-
fied Adjustment Reaction.

(ii) Level of Severity.
Global Assessment of Psychosocial
Functioning Scale Stressor Scale
90-61 = Mild 1-2 = Mild
60-41 = Moderate 3 = Moderate
40 < = Severe, Extreme, or
Catastrophic 4-6 = Severe, Extreme, or
Catastrophic

(iii) Treatment Duration,
The duration of treatment may be up to six
months. For prolonged post-traumatic stress
disorder (code 309.81), the duration of
treatment may be up to 12 months.

(iv)  Ground Rules.

(I Treatment duration
will vary in correlation with the level of
severity of symptomatology, stressors and
diagnosis.

(II) Both indicators
(GAF & PSS) must be considered, and doc-
umentation must support the levels of ser-
vice.

(M) A GAF score of
40 or less is a strong indication for possible
inpatient treatment.

(K)  Peri-Operative Algo-
rithm.

(i) A pre-surgical mental
health evaluation may be obtained. An
MMFPI is strongly recommended.

(ii) If the patient is
deemed a good surgical candidate based on
results of an evaluation (he or she has no
major mental disorders), a realistic under-
standing of the outcome, no concems about
his or her ability to comply with rehabilita-
tion, and no concerns about smoking and/or
chemical dependency/abuse), the health
care provider may proceed with surgery as
indicated by a surgical diagnostic work-up
and appropriate surgical algorithms.

(i) If the patient is
deemed a poor surgical candidate and sur-
gery is medically indicated, pre-surgical
mental health interventions (smoking cessa-
tion program for spinal fusion only). The
length of time for pre-surgical mental health
interventions will vary with the severity and
type of mental disorder, the patient’s re-
sponse to intervention, and the urgency of
surgical intervention. Except in cases of
severe mental disorders, generally six to
eight weeks of one to two times per week of
psychotherapy/behavioral =~ intervention
should be sufficient to prepare the patient
for surgery. If surgery cannot be delayed
due to the emergent nature of the patient’s
medical status, an appropriate mental health
intervention should be initiated as quickly
as possible following surgery. This may
begin while the patient is still hospitalized
with subsequent intensive follow-up post-
surgery.

(iv) If surgery is deemed
unnecessary, the health care provider may
proceed to an appropriate rehabilitation
such as specific physical reconditioning,
work hardening, a pain management pro-
gram, outpatient medical and/or mental
health treatment and/or referral to voca-
tional rehabilitation.

) A medical-surgical
hospitalization follow-up may be indicated
in cases where surgery is scheduled and
psychosocial factors remain, such as anxi-
ety, fear of catastrophic surgical outcome,
difficulty focusing on instructions, etc. Peri-
operative treatment may include, but is not
limited to the following:

(I) one individual psy-
chotherapy session per day;

(Im psychotherapy
sessions, which may consist of one hour or
30 minute sessions based on professional
judgement and patient need; and

(I)  instructions or
interventions with family members, as indi-
cated.

(vi) Peri-Operative Algo-
rithm.
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@ueu Identified A Potential Sufgical c.ndidm)

Patient demonstrates Psychosocial® or

Occupational®* factors which alert the
treating doctor to refer to QMHP for

evaluation/assessment.

y

Mental Health Evaluation.

POSITIVE

evaluation indicate
patient is a Good or
Poor surgical
candidate?

POOR

Positive
or Negative clinical
indicators for
surgery?

GOOD

y

Proceed to chronic care

programs, rehabilitation

services, meatal health
services., ete.

Peri-Op meatal health intervention prior
and/or immediately after surgery depending
oa emergency nature of surgery.

issues carcfully after surgery and

onitor mental health status and pain
during recovery/rchab.

PSYCHOSOCIAL FACTORS
(Risk factors for extending disability)

Pre-Injury Factors

> matic Pre-exising Conditions
. 1)"3&"5«5" , Substance Abuse

. 2) Affective Disorders

. 3) Personality Disorders

. 4) Other Psychiatric Disorders

. 5) Learning Disability/ MR

. 6) History of Smoking (cigaretic)

> Symptomatic Pre-existing Conditions

. 1) Prior Unrehabilitated Musculoskeletal Injury
. 2) Affective Disorders

. ; Substance Disorders

. 4) Personality Disorders

. 5) Somatizauon Disorders

. 6) Other Psychiatric Disorders

[Post-Injury Factors

> Iﬁmy—lieﬁa Factors

. 1) Inactivity

. 2) Medication Dependence

. 3) loyer-Employee Relationship

. 4 ective Disorders

. §) Substance Disorders

. 6) Personality Disorders

. 7) Somatization Disorders

. 8) Other Psychiatric Disorders

. 9) Adjustment Disorder-with Mixed Emotional Features

OCCUPATIONAL FACTORS
(Risk factors)

Cumulative Trama Disorders

. - Repetive 1rama Syndrome
. - Overuse Syndrome
. - Vibration Syndrome

No Return To Work Available

Heavy Work Oaly RTW Option

Vocational Rehabilitation Referral

\ . = Education

N . - Age
N . - Past Work Skills

PERI-OPERATIVE TREATMENT DURATION

1) Length of mental health treatment will depend on the
ific diagnosis. See Section 6.5 in Mental Health
reatment Guidlines.

2) If no diagnosed mental disorder but patient requires pre-op

etc., maximum length of mental health treatment is 3 months.

quunem for pain, somatization, unrealistic expectationsm

¢

PROPOSED RULES May 27, 1994 19 TexReg 4103




(6) Documentation
ments for On-Going Treatment.

Require-

(A) Guidelines for On-Going
Treatment Documentation.

(i) For patients receiving
ongoing mental health services, a progress
note meeting criteria in subparagraph (B) of
this paragraph must be generated every ses-
sion. The only report which must be sub-
mitted to the treating doctor is the 30-60
day clinical summary at least once every 60
days and no more than once every 30 days
and upon termination of treatment (see
subparagraph (B)(2) of this rule for
30-60 day clinical summary outline). How-
ever, progress notes per session must be
maintained in the patient’s clinical chart in
the event that circumstances require the
Qualified Mental Health Professional
(QMHP) to produce documentation, see
subsection (d)(2) of this rule.

(i) For patients with on-
going treatment extending past 90 days, a
more thorough reevaluation must be submit-
ted In addition to the monthly documenta-
tion requirements, this quarterly review
should contain information justifying the
need for continued treatment, how contin-
ued treatment is likely to have a positive
effect on the overall course of recovery,
eventual return to work, and any change in
diagnosis.

(iii) When the patient
completes/terminates treatment prematurely
or is discharged, the fact that treatment has
ceased and reasons for the cessation of
treatment should be reflected in the final
progress note. Any follow-up needs, includ-
ing occasional re-checks andfor medication
follow-up should also be noted.

(B) Documentation
and Content.

Format

(i) Problem oriented doc-
umentation (POD). Problem oriented docu-
mentation (POD) is the prescribed format
and content of the daily progress notes for
all Qualified Mental Health Professionals
(QMHP) to follow. This specified format
provides for a standardized structure of
daily progress notes satisfying documenta-
tion standards of all mental health treatment
in workers’ compensation. The structure of
the documentation has three sections.

(I) Section I-Problem
List (see subsection (g)(4)(P) of this rule).
Section I is compromised of:
(-a-) diagnoses;
and
(-b-) presenting
symptomatology

() Section -
Treatment/Intervention. Section I is
comprised of:

(-a-) treatment
techniques used;

(-b-) actual dates

of services; and

(<c-) treatment ren-
dered from other provider sources, if
known.

() Section -
Clinical Status-Progress/changes/regression
may include:

(-a-) current status
of problems;

(-b-) behavioral
observations/brief mental status exam;

(c-) symptom re-
ports;

(d-) activities of
daily living; and

(-e-) self-report
and behavior inventory (see subsection

@)3)B)H) (-b); and (R(B3NC)(iii)(T) and
() of this rule for type and frequency).

(i) 30-60 Day Clinical
Summary. This report must include all of
the elements found in clause (i) of this
subparagraph, as well as, response to treat-
ment, progress, and overall improvement of
symptoms since the last 30-60 day clinical
summary along with a raticnale for contin-
ued treatment. Any failure to respond to
treatment within the 30-60 day timeframe
should be documented and followed by a
change in the plan of treatment.

(1)  Criteria for Referral for Other
Programs.

(1) Criteria for Inpatient Psychi-
atric Treatment Referral/Inpatient Chronic
Pain Management Referral. It is assumed
that the vast majority of meatal disorders
arising from/out of compensable injuries
will be wreatable on an outpatient basis,
particularly if recognized early in the pa-
tient's course of recovery. However, certain
serious situations will require inpatient
treatment, either because it is necessary for
the patient’s safety and well-being, or be-
cause intensive intervention provides the
most effective treatment. Inpatient hospital-
ization may take place in a medical/surgical
hospital, free-standing psychiatric unit, or
rehabilitation hospital, depending on the pa-
tient’s individual needs and the services
available at the specific facility. Criteria for
inpatient treatment includes a GAF of
40-1 and a PSS of 4-6. Any inconsistencies
between the GAF/PSS score when inpatient
treatment is recommended, must be sup-

ported by documentation. The following sit-
uations are considered appropriate for refer-
ral to inpatient psychiatric treatment
eavironments once a causal relationship to
the compensable injury is established:

(A) severe depression that is
unresponsive to outpatient treatment, partic-
ularly if there is suicidal risk;

(B) marked to severe deterio-
ration in mental/femotional functioning in-
cluding hallucinations, delusions, illusions,
as well as behavioral, verbal, cognitive, or
thought disorganization including, but not
limited to psychosis and/or mania;

(C) dangerousness to self
and/or others including assaultive behavior,
significant risk of potential danger to others,
suicide attempt, suicidal ideation requiring
suicide precautions, and other self-
injurious/self-mutilative behavior;

(D) detoxification for alco-
hol, prescription medications, or street
drugs, when the chemical abuse/dependency
has arisen secondary to, or has been exacer-
bated by, a compensable injury;

(E) inpatient treatment of
chemical abuse/dependency (may also be
necessary when the abuse/dependency is
chronic, intense, and unremitting, and the
patient has failed to improve with outpatient
treatment or there is a presence of a con-
comitant illness rendering outpatient detoxi-
fication medically dangerous);

(F) to stabilize a patient on
psychoactive medication, when it is consid-
ered unsafe to attempt this on an outpatient
basis due to the patient’s other medical or
emotional conditions; and

(G) any patient who meets
the referral criteria under paragraph (3) of
this subsection, but requires inpatient care
due to a GAF of 40-1.

(2) Because of the diversity of
mental disorders and types of services
found in inpatient psychiatric settings, there
is no attempt made in this document to
address treatment parameters for these set-
tings. This guideline only focuses on appro-
priate criteria for referral to these facilities.

(3) Criteria for Referral to
Chronic Pain Management Programs.

(A) A subset of patients with
chronic or complex medical conditions,
such as chronic pain, will not respond to
outpatient psychotherapy conducted in con-

19 TexReg 4104 May 27, 1994 Texas Register ¢



junction with primary and secondary phases
of treatment. These patients will require
referral to a treatment program with multi-
disciplinary, individualized and intensive
treatment to deal with the complex mixture
of medical and mental problems associated
with chronic disability.

(B) The majority of patients
requiring referral for chronic pain can be
adequately treated as outpatients in some
type of day or partial day treatment, with
the patients returning to their homes or
other lodging in the evening. The following
criteria are considered appropriate for refer-
ral to outpatient treatment programs of this
type:

(i) a Global Assessment
of Functioning (GAF) rating of 40-90 with
any psychosocial stressor (PSS) rating;

(ii) the patient has not re-
sponded to primary or secondary stages of
outpatient physical therapy and/or mental
health treatment in a reasonable period of
time (e.g. within four to six months) and/or;

(i) the patient exhibits
pain behavior, functionsl limitations, and/or
mental/lemotional dysfunction, which are
disruptive to their activities of daily living,
and two or more of the following:

(I) the patient is facing
significant, permanent loss of functioning

that requires major physical, vocational, and
psychological readjustment;

() diagnostic  find-
ings are insufficient to explain the pain or
further invasive medical treatment is not an
option;

(III) pain has persisted
beyond the expected tissue healing time;

(IV) the patient has
chronic pain linked to adverse interpersonal
relationships which interfere with rehabilita-

tion;

(V) the patient has
physical/mental impairment greater than ex-
pected on the basis of the diagnosed medi-
cal condition and treatment or differential
diagnosis and treatment required in a more
structured/supervised setting;

(VI) documented his-
tory of inappropriate and excessive use of
healthcare services by the injured worker
such as frequent emergeacy room visits;

(VIl) documented his-
tory of inappropriate and excessive use of
narcotic sedative/hypnotic medications, or
alcohol;

(VII) the patient con-
tinues to express unrealistic expectations re-
garding outcome of medical/psychiatric
intervention in relief of their own symptom-
atology; and

(IX) referral to such
programs is also appropriate earlier in treat-
ment in order to prevent later development
of an excessively disabled lifestyle role if
the patient is judged to be at risk for devel-
oping such problems.

(C) A small percentage of
chronic pain patients will require referral to
inpatient chronic pain management care.
Referral to such treatment requires that the
patient meet criteria for both paragraph (1)
of this subsection (criteria for inpatient psy-
chiatric treatment) and this paragraph. Be-
cavse such treatment centers are
multidisciplinary by definition, there is no
attempt made in this document to address
treatment parameters for these comprehen-
sive treatment programs.

(J) Appendix A.

(1) Severity of Psychosocial
Stressors Scale: Adults (american Psychiat-
ric Association (1987). DIAGNOSTIC
AND STATISTICAL MANUAL OF MEN-
TAL DISORDERS (3rd edition, revised).
Washington, D.C.,: Author; pg 11, 19.).
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CODE TERM EXAMPLES OF STRESSORS
Acute Events Enduring Circumstances

1 None No acute events that may No enduring circumstances

be relevant to the disorder that may be relevant to the
disorder

2 Mild Broke up with boytriend or Family arguments; job
girlfriend; started or dissatisfaction; residence in
graduated from school; high-crime neighborhood
child left home

3 Moderate Marriage; marital Marital discord; serious
separation; loss of job; financial problems; trouble
retirement; miscarriage with boss; being a single

parent

4 Severe Divorce; birth of first child Unemployment; poverty

5 Extreme Death of spouse; serious Serious chronic illness in
physical iliness diagnosed; self or child; ongoing
victim of rape physical or sexual abuse

6 Catastrophic Death of child; suicide of Captivity as hostage;
spouse; devastating natural concentration camp
disaster experience

0 Inadequate information, or

no change in condition
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(2) Ratng the severity of the
stressor. The rating of the severity of the
stressor should be based on the clinician’s
assessment of the stress an “average" person
in similar circumstances and with similar
socio-cultural values would experience from
the particular psychosocial stressor(s). This
judgement involves consideration of the fol-
lowing. the amount of change in the per-
son’s life caused by the stressor, the degree
to which the event is desired and under the
person’s control, and the number of
stressor. For example, a planned pregnancy
is usually less stressful than an unwanted
pregnancy. Even though a specific stressor
may have greater impact on a person who is
especially vulnerable or has certain internal
conflicts, the rating should be based on the
severity of the stress itself, not on the per-
son’s vulnerability to the particular stressor
The specific psychosocial stressor(s) should
be noted and further specified as either

(A) predominantly acute
events (duration less than six months); or

(B) predominantly enduring
circumstance (duration greater than six
months).

(k) Appendix B.

(1) Global Assessment of Func-
tiontng Scale (GAF Scale) (american Psy-
chiatric Association (1987). DIAGNOSTIC
AND STATISTICAL MANUAL OF MEN-
TAL DISORDERS (3rd ed., revised).
Washington, D.C.,: Author; pg 12). Con-
sider psychological, social, and occupa-
tional functioning on a hypothetical
continuum of mental health-illness. Do not
include impairment in functioning due to
physical (or environmental) limitations (Use
intermediate codes when appropriate, e.g.,
45, 68, 72).

(2) Codes.

(A) 90-81 Absent or minimal
symptoms (e.g., mild anxiety before an
exam), good functioning in all areas, inter-
ested and involved in a wide range of activ-
ities, socially effective, generally satisfied
with life, no more than everyday problems
or concerns (e.g., an occasional argument
with family members).

(B) 80-7! If symptoms are
present, they are transient and expectable
reactions to psychosocial stressors (e g., dif-
ficulty concentrating after family argu-
ment); no more than slight impairment in
social, occupational, or school functioning
(e.g . temporarily falling behind in school
work).

(C) 70-61 Some mild symp-
toms (e g., depressed mood and mild insom-
nia) OR some difficulty in social, occupa-
tional, or school functoning (e.g.
occasional truancy, or theft within the
household), but generally functioning pretty
well, has some meaningful interpersonal re-
lationships.

(D) 60-51 Moderate symp-
toms (e.g., flat affect and circumstantial
speech, occasional panic attacks) OR mod-
erate difficulty in social, occupational or
school functioning (e g., few friends, con-
flicts with co-workers).

(E) 5041 Serious symptoms
(e.g.. suicidal ideation, severe obsessional
rituals, frequent shoplifting) OR any serious
impawrment in social, occupational, or
school functioning (e.g . no friends, unable
to keep a job).

(F) 40-31 Some impairment
in reality testing or communication (eg.,
speech 1s at times illogical, obscure, or 1ir-
relevant) OR major impairment in several
areas, such as work or school, family rela-
tions, judgment, thinking, or mood (e.g.
depressed man avoids friends, neglects fam-
ily, and is unable to work, child frequently
beats up younger children, is defiant at
home, and is failing in school).

(G) 30-21 Behavior is con-
siderably influenced by delusions or halluci-
nations OR serious impairment in
communication or judgment (e.g., some-
times incoherent, acts grossly inappropri-
ately, suicidal preoccupation) OR inability
to function in almost all areas (e.g . stays in
bed all day; no job, home, or friends).

(H) 20-11 Some danger of
hurting self or others (e. g., suicide attempts
without clear expectation of death, fre-

quently violent, manic excitement) OR oc-
casionally fails to maintain minimal
personal hygiene (e.g., smears feces) OR
gross impairment in communication (e.g.,
largely incoherent or mute).

() 10-1 Persistent danger of
severely hurting self or others (e.g., recur-
rent violence) OR persistent inability to
maintain minimal personal hygiene OR seri-
ous suicidal act with clear expectation of
death

{J) 0 Inadequate information.
() Appendix C.

(1) ICD-9DSM II-R CODES
OVERVIEW.

(A) ICD-9-CM Mental Dis-
orders included in Mental Health Treatment
Guideline. The most frequently occurring
disabling and costly ICD-9’s were idzntified
by the panel of experts and the Commussion
staff in addition to the TWCC billing data-
base. The vast majority of mental disorders
treated under Workers’ Compensation will
most likely fall in the following general
categories:

ICD-9 DESCRIPTION

293 Organic Brain Impairment due to
Drug Toxicity

296298 Psychotic Disorders
296/300/311 Affective Disorders

300 Anxiety Disorders
300/302/306/307/317 Somatoform Disor-
ders

301 Personality Disorders

302 Psychosexuval Dysfunction

303 Alcohol Dependence

303/304/305 Substance Dependence/Sub-
stance Abuse

308 Acute Reaction

309 Adjustment Reaction

(B) While these will be the
most frequently diagnosed mental disorders,
given the wide variety of individual reac-
tions that may occur, all other ICD-9-CM
mental disorders are included, with the ex-
ception of those specifically excluded. (See
Ground Rules, subsection (f)(3) of this
rule)

(m) Appendix D-ICD-9 CODES.
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(m) Appendix D-ICD-9 Codes,

ORGANIC MENTAL DISORDERS-DRUG TOXICITIES ]

293.8

OTHER SFECIFIED TRANSIENT CRGANIC MENTAL DISORDERS

PSYCHOTIC DISORDERS ]

296.9
298.0

OTHER AND UNSPECIFIED AFFECTIVE FSYCHOSES
PSYCHOTIC REACTIVE DEFFESSION

AFFECTIVE DISORDERS I

296.0
296.2
296.3
286 7
296 60
300 4
Jji1 0
296 00

© 296.01
256 02

2¢6 03
296.04
296.05
296.06
296.20
296.21
296.22
296.23
296.24
296.25
286.26
296.30
256.31
296.32

796.33

296.34
296.35
296.36
296.80
296.81
296.82
296.83
296.84
256.85

296.86

MANIC DISCRDER, SINGLE EPISODE

MAJOR DEPRESSIVE DISCRDER, SINGLE EPISODE

MAJOR DEFRESSIVE DISCRDER, FECURRENT EPISCLE

BIPOLAR AFFECTIVE DISCRDER, UNSPECIFIID

MANIC DEFRESSIVE FRACTICN, \™SELlI1FIFD

DEPRESSICHN, FLACTIVE

DEPRESSIVE DISC/CFR, KOT LLSEWHERE CLASSIFIED

MANIC AFFECTIVE PISCFDER, SINGLE EPISOCE, UNSPECIFIED
DEGREE

MARIC AFFECTIVE DISCRDER, SINGLE EPISODE, MILD DEGREE
MARRIC FFFECIIVE CISCRDER, SINGLE EPISODE, MODERATE
DEGREE

MANIC RFFECTIVE DISORDER, SINGLE EPISODE, SEVERE
DEGREE, WITHCUT MENTION CF PSYCHOTIC BEHAVIOR

MANIC AFFECTIVE DISCFDER, SINGLE EPISODE, SEVERE
DEGREE, SFECIFIED AS WITH FSYCHOTIC BEHAVIOR

MANIC AFFECTIVE DISORDER, SINGLE EPISODE, IN PARTIAL OR
UNSPECIFIED RENMISSION

MANIC AFFECTIVE DISCORDER, SINGLE EPISODE, IN FULL
REMISSION

MAJOR TCEFRESSIVE PFFECTIVE DISORDER, SINGLE EPISOPE,
UNSFECIFIED DEGREE

MAJOR DEFRESSIVE AFFECTIVE DISORDER, SINGLE EPISODE,
MILD TEGFEE

MAJOR DEFRESSIVE AFFECTIVE DISCORDER, SINGLE EPISODE,
MODERATE DEGREE

MAJOR DLSRESSIVE AFFECTIVE DISORDER, SINGLE EPISODE,
SEVERE DEGFEE, WITHCUT MENTION OF PSYCHOTIC BEHAVIOR
MAJOR DEFRESSIVE AFFECTIVE DISORDER, SINGLE EPISODE,
SEVERE DEGREE, SPECIFIED AS WITH PSYCHOTIC BEHAVICR
MAJOR DEFRESSI.E AFFECTIVE DISORDER, SINGLE EPISODE, 1IN
PARITAL OR UNSFECIFIED REMISSION

MAJOR DEPRESSIVE AFFECTIVE DISCRDER, SINGLE EPISODE, IN
FULL REMISSION

MAJOR DEFRESSIVE AFFECTIVE DISORDER, RECURRENT EPISODE,
UNSFECIFIED DECFPEE

MAJOR DEPRESSIVE AFFECTIVE DISORDER, RECURRENT EPFISODE,
MILD DEGREE

MAJCR DEPRESSIVE AFFECTIVE DISORDER, RECURRENT EPISODE,
MODERATE DEGREE

MARJCR DEFRESSIVE AFFECTIVE DISORDER, RECURRENT EPISODE,
SEVERE DEGRLE, WITHOUT MERTION CF PSYCHOTIC BEHAVIOR

MAJOR UEPRESSIVE AFFECTIVE DISORDER, RECURRENT EPISODE,
SEVERE DEGREE, SPECIFIED AS WITH PSYCHOTIC BEHAVIOR
MAJOR DEPRESSIVE AFFECTIVE DISCRDER, RECURRENT EPISODE,
IN PARTIAL OR UNSFECIFIED REMISSION

MAJOR DEPRESSIVE AFFECTIVE DISCRDER, RECURRENT EPISODE,
IN FULL REMISSION

MANIC-DEFRESSIVE PSYCHOSIS, UNSFECIFIED

ATYFICAL MANIC DISORDER

ATYPICAL DEPRESSIVE DISORDER

MANIC-DEPRESSIVE PSYCHCSIS, OTHER AND UNSPECIFIED,
SEVERE WITHOUT MEKNTION OF PSYCHOTIC BEHAVIOR
MANIC-DEFRESSIVE FSYCHCSIS, OTHER AND UNSPECIFIED,
SEVERE, SPECIFILD AS WITH FSYCHOTIC BEHAVIOR
MANIC-DEPRESSIVE FSYCHOSIS, OTHER AND UNSPECIFIED, IN
PARTIAL CR UNSPECIFIED REMISSION

MANIC-DEPRESSIVE FSYCHCSIS, OTHER AND UNSPECIFIED, IN
FULL REMISSION

ANXIETY DISORDERS l

300.00
300.01
3e0.02
300.20
300.21
3L0.29

ANXIETY STATE, REACTICN

PANIC DISORDER

GENERALIZED ANXIETY DISORDER

PHOBIA UNSPECIFIED

AGORAPHOBIA W/PANIC ATTACKS

ISOLATED OR SINPLE PHOBIAS OF SPECIFIC WORK RELATED
SITUATIONS OR FLACES

SOMATOFORM DISORDERS 4]

300.11
307.80
307.81
307.89
316.0

306.0

CONVERSION DISORDER

FSYCHOGENIC PAIN, SITE UNSFECIFIED

TENSION HEADACHE

PSYCHALGIA, OTHER

PSYCHIC FACTORS ASSOCIATED W/ DISERSES CLASSIFIED
ELSEWHERE

PHYSIOLOGICAL MALFUNCTIONS ARISING FROM MENTAL FACTORS

PERSONALITY DISORDERS J

301.0
301.2
301.4
301.5
301.6
301.7
301.8
301.83

PARANOID PERSONALITY DISORDER
SCHIZ20ID FLRSORNALITY DISORDER
COMPULSIVE FERSONALITY DISORPER
HISTRIONIC DISORDER

DEPENDENT PERSORALITY DISORDERS
ANTISOCIAL PERSONALITY DISORDER
OTHER PERSONALITY DISORDERS
BORDERLINE FERSORALITY

L

PSYCHOSEXUAL DYSFUNCTION ]

302.70

PSYCHOSENUAL DYSFUNCTION, UNSFPECIFIED
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l S.‘IJBSTA}iC! DEPENDENCE DISORDERS AND SUBSTANCE ABUSEZ DISORDERS I

w
o
S
VWHOVO®NMOW

ALCOHOL DEPENDENCE SYNDROME

ALCOHOL DEPENDENCE SYNDROME, ACUTE

ALCOHOL DEPENDENCE SYNDROME, CHRONIC

OPIOID TYPE DEPENDENCE
BARBITURATE/SEDATIVE/HYPNOTIC DEPENDENCE
COMBINATIONS OF OPIOID DRUG W/OTHER
COMBINATIONS OF DRUG DEPENDENCE EXCLUDING OPIOID
UNSPECIFIED DRUG DEPENDENCE

ALCOHOL ABUSE

TOBACCO USE DISORDER PRE-SPINAL FUSION SURGERY
OTHER MIXED OR UNSPECIFIED DRUG ABUSE

ACUTE REACTION I

308.
308.
308.
308.

- NN

PREDOMINANT DISTURBANCE OF EMOTIONS
OTHER ACUTE REACTIONS TO STRESS
MIXED DISORDERS AS REACTION TO STRESS
UNSPECIFIED ACUTE REACTION TO STRESS

ADJUSTMENT REACTION ]

309.0
309.1
309.24
309.28
309.81
309.82
309.83
309.89
309.9

(n) Appendix E-Elements of a

Mental Status Examination.
(1) Presentation.

(A) Grooming and Appear-

ance

(B) Personal
Dress

(2) Behavior.

(A) Psychomotor Activity

Hygiene

BRIEF DEPRESSIVE REACTION

PROLONGED DEPRESSIVE REACTION

ADJUSTMENT REACTION W/ANXIOUS MOOD

ADJUSTMENT REACTION W/MIXED EMOTIONAL FEATURES
PROLONGED POST-TRAUMATIC STRESS DISORDER
ADJUSTMENT REACTION W/PHYSICAL SYMPTOMS
ADJUSTMENT REACTION W/WITHDRAWAL

OTHER ADJUSTMENT REACTION

UNSPECIFIED ADJUSTMENT REACTION

(5) Sensorium.
(A) Alert

(B) Orentation-Time, Place,
and Person

(6) Memory

and
(A) Recent

(B) Remote
(7) Speech.
(8) Thought Process

(B) Appropriate to Situation

(3) Mood.
(4) Affect.

(A) Thought Process

(B) Thought Content
(9) Hallucinations.
(10) Delusions.

(11) Thoughts of Harm to Self
or Others

(A)  Violence

(B) Incidence
(12) Judgement.
(13) Insight.

(o) Bibliography. The following
publications comprise a bibliography for
this treatment guideline:

(1) American Psychiatric Asso-
ciation (1987). DIAGNOSTIC AND STA-
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TISTICAL MANUAL OF MENTAL
DISORDERS (3rd ed . revised) Washing-
ton, D.C Author,

(2) American Psychiatric Asso-
ciation; Practice Guideline for Major De-
pressive  Disorder in Aduits, THE
amERICAN JOURNAL OF PSYCHIA-
TRY. Vol 150, 4, Aprd 1993.,

(3) Aronoff, GM, EVALUA-
TION AND TREATMENT OF CHRONiC
PAIN, Urban & Schwarsenberg. 1985,

(4) Backman, ME, THE PSY-
CHOLOGY OF THE PHYSICALLY ILL
PATIENT (CLINIC'AN'S GUIDE), Ple-
num Press, 1989;

(5) Basber, J, & Adnan, C
(1982) Psychological approaches to the
management of pain  New York
Brunner/Mazel ,

(6) Barrows, G., Elton, D, Stan-
ley. G. PSYCHOLOGICAL CONTROL
OF PAIN, Grune & Stratton, 1983;

(7) Beck, AT, Emery. G,
Rush, AJ, Shaw, BF., COGNITIVE
THERAPY OF DEPRESSION, Guilford
Press. New York, 1987,

(8) Beck, AT, Ward. CH,
Mendelson, M, Maock, J.. Erbaugh, J
(1961) An inventory for measuring depres-
sion ARCHIVES OF GENERAL PSYCHI-
ATRY, 4, 53-63 .

(9) Blacher, R.S, The Psycho-
logical Experience of Surgery, John Wiley
and Sons, New York, 1987,

(10) Block. AR: Muludisci-
plinary treatment of chronic low back pain
A review REHABIL PSYCHOL 1982 27
51-63,

(11) Blumer, D., & Heilbrown,
M (1982) Chronic pain as a vanant of
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JOURNAL OF NERVOUS AND MEN-
TAL DISEASE, 170, 381-4006,

(12) Bomca, JJ (1959). The
management of pain Philadelphia Lea &
Febiger ,

(13) Cameron, OG  (1990)
Guudelines for diagnosis and treatment of
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JOURNAL OF CLINICAL PSYCHIATRY,
51(7). 49-54

(14) Casmion EIL & Lynch
W J | Personality factors and results of lum-
bar disc surgery, NEUROSURGERY 1979
4 141-145,

(15) Chaplin, ER.(191)
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outcome 1n back surgery candidates J Clin
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(20) Enders, P L. The Value of
Psychological Testing with Chronic Pain
Patients Evaluation and Treatment of
Chronic Pain  Chapter 36, 589-595,

(21) For, H, Fydnch, T, Turk,
DC Efficacy of muludisciplinary pain
treatment centers a meta-analylic review
PAIN 1992- 49- 221-230.;

(22) Freedman, am, Kaplan,
HI, Sadock, B.J.; MODERN COMPRE-
HENSIVE TEXTBOOK OF PSYCHIA-
TRY, Wilhams and Wilkins Company,
Baltimore,

(23) Gatchel, Raum, Krantz, AN
INTRODUCTION TO HEALTH PSY-
CHOLOGY, 2nd Editon, Random House,
New York, 1989,

(24) Genest, M, Meichenbaum,
D, Turk, DC, PAIN & BEHAVIORAL
MEDICINE (A COGNITIVE BEHAV-
IORAL PERSPECTIVE), Guilford Press,
1983,

(25) Hamulton, M. (1960). A
raung scale for depression JOURNAL OF
NEUROLOGY., NEUROSURGERY, AND
PSYCHIATRY, 23. 56-01,

(26) Hendler, N H, The psychi-
atnst's role 1n pain management (1993) In

‘Wetner, R S (ed), Innc vations in pain man-

agement A practical guide for clinicians
pp 6 1-36, Orlando. pm Deutsh Press,

(27) Holzman, AD & Turk,
DC, PAIN MANAGEMENT (HAND-
BOOK OF PSYCHOLOGICAL TREAT-
MENT APPROACHES), Pergamon Press,
1980,

(28) Horowitz, M.J, STRESS
RESPONSE SYNDROME, 2nd Edition, Ja-
son Aronson, New Jersey, 1986;

(29) Jacobs, DF 1982, Decem-
ber Toward a formula for professional sur-
vival in troubled imes PUBLIC SERVICE
PSYCHOLOGY, December, 1983,

(30) Katon, W, Egan, K,
Muller, D. (1985) Chronic pain- Lifetime
psychiatric diagnoses and family history.
amERICAN JOURNAL OF PSYCHIA-
TRY, 142, 1156-1160,

(31) Krishnan, KR, France,
R D.. Houpt, J L (1985) Chronic low back
paimn and depression PSYCHOSOMATICS,
26, 289-2%4 ,

(32) Knshnan, KR, France,
RD., Pelton, S, McCann, UD ., Davidson,
J. Urban, B.J (1985a) Chronic pain and
depression 1 Classification of depression in
chronic low back patents. PAIN, 22,
279-287 .

(33) Krshnan, KR  France,
RD, Pelton, S, McCann, UD, Davidson,
], Urban, B.J (1985b) Chronic pain and
depression 11 Symptoms of anxiety in the
chronic low back pain patents and their
relationship to subtypes of depression
PAIN, 22, 289-294 ,

(34) Krueger, D.W, EMO-
TIONAL REHABILITATION OF PHYSI-
CAL TRAUMA AND DISABILITY, S P
Medical & Scientific Books, 1984,

(35) Krupruck, J, Pincus, H.,
The Cost-Effectiveness of Psychotherapy A
Plan for Research, amnERICAN JOURNAL
OF PSYCHIATRY, 149 10, October 1992,

(36) Linton, SJ . Bradley, LA,
Jensen, I, Spangfort, E. Sundell, L. , The
Secondary Prevention of Low Back Pain” A
Controlled Study with Follow-up. PAIN, 36
197-207, 1989,

(37) Lipchik, GL, Milles, K.,
Covington, E., The Effects of Multidisci-
plinary Pain Management Treatment on Lo-
cus of Control and Pain Beliefs in Chronic
Non-Terminal Pain, THE CLINICAL
JOURNAL OF PAIN, Vol 9, No 1, 1993,

(38) Mann, CJ, CLINICAL
PSYCHOLOGY AND MEDICINE, Plenum
Press, 1982,

(39) Mayer, T.G & Gatchel,
RJ (1988) FUNCTIONAL RESTORA-
TION FOR SPINAL DISORDERS. THE
SPORTS MEDICINE APPROACH Phila-
delphia- Lea & Febiger,

(40) Mayer, TG, Mooney, V.,
Gatchel, RJ., CONTEMPORARY CON-
SERVATIVE CARE FOR PAINFUL SPI-
NAL DISORDERS, lea & Febiger,
Phiadelphia, 1991,

(41) Melzack, R & Wall, PD.
(1965) Pain mechanisms A new theory
SCIENCE, 150, 971-979.,

(42) Mihon, R. Hall. W.
Haauvik, N, Baker, R, Jayson, M (1982)
Assessment of the progress of the back pain
patient SPINE. 7, 204-212,

19 TexReg 4110 May 27, 1994 Texas Register ¢+




(43) Morse, RH. (1983) Pain
and emotions. In Brena, SF., Chapman,
S.L. (eds). Management of patients with
chonic pain. pp 47-54. New York, Spec-
trum.;

(44) Mumford, E, Schlesinger,
HJ., Glass, G.V., 1982. The effects of psy-
chological interventions on recovery from
surgery and heart attacks: A review of the
literature. amERICAN JOURNAL OF
PUBLIC HEALTH, 72. 141-151,,

(45) Polatin, PB,, Kinney, RK,
Gatchel, RJ., Lillo, E., Mayer, T.G (1993)
Psychiatric illness and chronic low-back
pain. The mind and the spine-which goes
first. SPINE, 18(1), 66-71.;

(46) Price, DD PSYCHO-
LOGICAL AND NEURAL MECHA-
NISMS OF PAIN, Raven Press, 1988;

(47) Rowat, D. (1981) Living
with chronic pain® The spouses perspective
PAIN, 23(3)- 259-271.;

(48) Schlesinger, HIJ.
Mumford, E., Glass, G.V., Patrick, C.,
Sharfstein, S., 1983. Mental health treat-
ment and medical care utihization in a fee-
for-service system: Outpatient mental health
treatment following the onset of chronic
disease amERICAN JOURNAL OF MEN-
TAL HEALTH, 73, 422-429;

(49) Schwarts, D., Appropriate
Referral to Inpatient vs Outpatient Pain
Management Program A Clinician's Guide,
PAIN DIGEST, 1' 2-6, 1991,

(50) Scrignar, CB., POST
TRAUMATIC STRESS DISORDER, 2nd
Edition, Bruno Press, New Oiieans, 1988,

(51) Shealy, CM., Cady RX
(1993) Multidisciplinary pain climcs: Cur-
rent status. In Weiner, R.S. (ed), Innova-
tions in pain management. A practical guide
for clinicians. pp 4 1-20. Orlando, pm
Deutsh Press.,

(52) Simmons, I.W., Avant, Jr,
W.S., Demski, J., Parisher, D., Determuning
Successful Pain Chnic Treatment through
Validation of Cost Effectiveness, Presented
at the Second Annual Meeting of the North
american Spine Society, June 25-28, 1987,
Banff, Alberta, Canada.;

(53) Spengler, D M., Ouellette,
E.A., Battie, M., Zeh, J (1991) Elective
discectomy for herniation of a lumbar disc,
THE JOURNAL OF BONE AND JOINT
SURGERY, 72-A2, 230-237.;

(54) Sternbach, R.A , PAIN PA-
TIENTS (TRAITS & TREATMENT), Aca-
demic Press, 1974;

(55) Sullivan, MJL . Reesor,
K., Mikkail, S, Fisher, R., The Treatment of
Depression 1n Chronic Low Back Pain Re-
view and Recommendations, PAIN, 50,
5-13, 1992,

(56) Texidor, M.S., The non-
pharmacological management of chronic
pain via the interdisciplinary approach.
(1993) In Weiner, R.S. (ed), Innovations in
pain management' A practical guide for cli-
nicians, pp 7.1-17, Orlando, pm Deutsh
Press.;

(57) Tollinson, CD (1987)
Managing chronic pain. New York Gardner
Press.,

(58) Tollnson, CD, Kriegel,
ML, Satterthwaite, J R, Hinnant, DW | &
Turner, K.P. (1989) Comprehensive pain
center treatment of low back workers com-
pensation 1njuries ORTHOPEDIC RE-
VIEW, 10, 1115-1125,

(59) Tollinson, CD (1983) The
magnitude of the pain problem. The prob-
lem 1s perspective In Weiner, RS. (ed).
Innovations 1n pain management” A practi-
cal guide of clinicians pp 1 1-9, Orlando,
pm Deutsh Press,

(60) Turk, D & Flor, H. (1984)
Ideological theories and treatment for
chronic back pain, II Psychological models
and mnterventions, PAIN, 19(3). 209-233,,

(61) Turner, JA (1982). Com-
parison of group progressive-relaxation
traiming and cogmitive-behavioral group
therapy for chronic low back pain JOUR-
NAL OF CONSULTING AND CLINICAL
PSYCHOLOGY. 505, 757-765,

(62) Tumer, RS, Leiding, W C
(1985) Correlation of the MMPI with lum-
bosacral spine fusion results prospective
study SPINE, 10 10, 932-936.; and

(63) Ward, NG, Bloom. VL,
Friedel, R.O (1979) The effectiveness of
tricychc antidepressants 1n the treatment of
coexisting pamn and depression PAIN, 7,
331-341.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authordy to
adopt.

Issued In Austin, Texas, on May 16, 1994

TRD-8441003 Susan Cory

General Counsel

Texas Workers’
Compensation

Commussion

Earliest possible date of adoption June 24,
1994

For futher nformation, please call (512)
440-3700

¢ ¢ ¢
* 28 TAC §134.1001

The Texas W.skers' Compensation Commis-
sion propose. new §134 1001, concerning
spine treatment guidelines Al the request of
the Texas Register staff, this proposed guide-
ine has been filed with the Register and will
be published in ds entirely in the Texas Reg-

R PROPOSFD RULES May 27, 1994

ister in rule format. The Spine Treatment
Guideline is also available in standard guide-
line format from the Publications Department
of the Texas Workers’ Compensation Com-
mission, 4000 South IH-35, Southfield Buiid-
ing, Austin, Texas 78704-7491. The
difference in format is one of designation only
(e g., "Section liI" in the standard guidelne
format s referred to as “subsection (d)” in the
rule format) and not of substance

The Spine Treatment Guideline ts proposed
in order to clarify those services that are
reasonable and necessary for opeiative and
nonoperative care to the spine for the injuied
workers of Texas The guideline 1s not to be
used as a tixed treatment protocol, but rather
identifies a normal course of treatment, and
reflects typical courses of mtervention It is
anticpated that there will be injuwed workers
who will requie less or more treatment than
the average It 1s acknowledged that n atypr
cal cases, treatment falling outside this guwde-
ine will occasionally be necessary However,
those cases thal exceed the guideline level of
freatment will be subject to more carefut sciu-
tny and review and will require documenta-
tion of the special cexcumstances that juslify
the treatment This gudeline should not be
seen as prescribing the type and frequency ot
length of intervention Tieatmenlt must be
based on patent need and professional
judgemert The proposed rule ts designed to
function as a guideline and shouki not be
used as the sole reason for demal of tieal-
ments and seivices

The guideline has been designed 1o achieve
the following goals

(1) o ensue qualty health care to the
njured workers of Texas,

(2) to assist all paries with regaid to the
appropriate treatment and management ol
disoiders of the spme,

(3) to estabhsh elements agamst wiich as-
pects of the qualty of care can be compaied,

(4) to establish a guxie to dentify cluncally
acceplable courses ol treatment for specific
disorders;

(5) to estabhsh documentation standads
which support the appiopnaleness of the
leve! of service,

(6) to establish a method for documenting
treatment needs outside the guxdelne param-
eters, and

(7) to provide a mechamism for prospeciive,
concurreit, rettospectve review lor elficient
and eftective health caie utihzation

The chnical and diagnostic treatimemt guide
hnes conmtamed nt tius new rule have been
developed n conjunchion with health cae
provders and other parties n the wotkers’
compensation system The developmet pio-
cess involved a national seai ch of stale ayen-
cs admuustenng wokers' compensahon
programs, which revealed thal only a few
states had developed tieatment guidehnes
Research revealed an algonthome appx erich
to be the most understandable format for the
gudeline. A suivey of the successiul guxe-
lines developed in the private secitor identilied
that involvement from provider work groups
achieves the best oulcome regarding chuical
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policy development. The agency recognizes
that the evaluation of the proposed guideline
should be broad and include comments from
employees, employers, health care providers
and insurance carriers.

The guideline is proposed in order to promote
qualily health care, injury specific ireatment
and appropriateness of care, by facilitating
communication between all parties in order to
achieve rapid recovery from the effects of an
injury This communication will also promote
a timely return to modified or full duty work
that takes into account the job demands and
the functional capabilties of the injured
worker

Janet Chamness, chiet of budget, has deter-
mined that for the first five-year period the
rule is in effect there will be no fiscal implica-
tions as a result of enforcing or administering
the rule

For the fwst five years this rule 1s in effect
state ard local governments are expected to
have no addiional or reduced costs and no
loss or increase in revenue

Ms Chamness has also determmned that for
each year of the first five years the rule as
proposed is in effect the pubhc beneft anticr-
pated as a result of enforcing the rule will be
the promotion of quality health care and injury
specific treatment for injured workers by 1den-
titying chmcally acceptable courses of care for
specific spinal injuries  Another benefit will be
that the rule will provide a mechanism to
monitor the necessity of treatment adimins-
tered and eslabhsh treatment parameters,
thus providing greater ethciency in the provi-
sion of spinal treatment to the injuied worker
There will be no costs for comphance for
small businesses

There s no anticipated econonic cost {o per-
sons who are required to comply with the rule
as proposed

Commenis on the proposal may be submit:
ted, for at least 30 days following publication,
to Elaine Crease, Office of the General Coun-
sel, Mail Stop #4D, Texas Workers' Compen
sation Comnussion, Southtield Building, 4000
South IH-35, Austin, Texas 78704-7491
Commenters should specify whether they are
refeming to the proposed gudeline published
in rule tormal in the Texas Register, or the
proposed gurdelne published in standard
gudeline format and available from the Texas
Warkers' Compensation Conunission

The new rule 1s proposed under the Texas
Labor Code, §402 061, which authonzes the
commussion to adopt rules necessary to ad-
minister the Ac!, the Texas Labor Code,
§413 011, wiuch authorizes the comnussion
to establish by rule medical policies and
cudehnes 1elating to necessary treatments
for imunes, and §413 013, which authorizes
the commission lo establish by rule a pro-
gram for piospective, concurrent, and retro-
spective review and resolution ot a dispute
regardng health care treatments and ser-
vices, and to estabhish by rule a program for
the systematic monttoring of the necessity of
trealments administered and fees charged
and pad for medical teatments or services,
including the authorization of prospective,
concurrent, or refrospective 1eview under the
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medical policies of the commission to ensure
that the medical policies or guidelines are not
exceeded.

This rule alflects the Texas Labor Code,
§402 061, §413.011, and §413. 013.

§134.1001. Spine Treatment Guidelinc.

(a) Table of Contents. The follow-
ing headings and their corresponding subdi-
visions comprise a table of contents for this
rule

(1) Introduction-subsection (b).

(A) Purpose-subsection
(b)(1).

(B) Goals-subsection (b)(2) .

{C) Development Pro-
cess—subsection (b)(3).

(D) Philosophy of
Care - subsection (b)(4).

(2) Role of Primary Gatekeep-
er-subsection (c)

(A) Statutory
ments -subsection (c)(1)

Requure-

(B) Primary Gatekeeper Re-
sponstbilities-subsection (c)(2)

(C) Referrals-subsection
©3)

(D) Diagnostics-subsection
{c)(4).

(E) Expectation and Compli-
ance- subsection (c)(5).

(3) Application Instructions for
Involved Parties-subsection (d)

(A) Concepts and Governing
Principles-subsection (d)(1).

(B) Application Matrix Ta-
ble-subsection (d)(2).

(4) Ground Rules-subsection
(e)
(A) Introduction-subsection
(ex(l)
(B) Ground Rules-subsec-
tion (e)(2)

{C) General Documentation
Requirements-—subsection (e)(3)

(D) Documentation Require-
ments for Unrelated or Intercurrent Iil-
ness-(e)(4).
(5) Phases of
Care-subsection (f).

Nonoperative

(A) Introduction-subsection
H ).

(B) Referral Criteria in Pri-
mary Intervention Phase-subsection (£)(2).

(C) Referral Criteria in Sec-

ondary Intervention  Phase-subsection

(H3).

(D) Referral Criteria in Ter-
tiary Intervention Phase-subsection (£)(4).

(E) Criteria to Distinguish
between Secondary and Tertiary-subsection
(H5).

(F) Phases of Intervention
Tables-subsection (f)(6).

6) Asse