I EXAS REGISTER_, |

IN THIS ISSUE

Volume 19, Number 43 June 10, 1994 Page 4463-4589

Office of the Governor Texas Department of Health
Appointments Made May 26, 1994

Texas Workers’ Compensation Insurance Fund Board of
Directors . . .. . . .o 4473

Coastal Water Authority Board of Directors 473 Emergency Medical Carc
Appointments Made May 27, 1994 25 TAC §157 121, §157 125 4479

Texas Guaranteed Student Loan Corporation Board of Texas l)cpartmcnt of Insurance
Directors . . . 4473

Produce Recovery Fund Board 4473

County Indigent Health Care Program
25 TAC §14202 4479

General Administration
Board of Vocational Nurse Examiners 4473 28 TAC §1301 . 4486
Texas Cancer Councd oo M3 Texas Natural Resource
Texas Ethics Commission Conservation Commission
Opinions
AOR-242 4475 Control of Air Pollution From Nitrogen Com-
. pounds
Proposed Sections 30 TAC §117451 4487
Board of Nurse Examiners 30 TAC §8117510, 117520, 117530 448
30 TAC §117 601 4489

Practice and Procedure

22 TAC §21333, §21334. . . .. . 4477 Texas Youth Commission

Nurse Education Administrative Provisions

22 TAC §215 1, §215 14 . 4478 37 TAC §8117 S .. 4489

Contents Continued Inside

i

The Texas Regtster s printed on recycled paper




P.O. Box 13824
Austin, TX 78711-3824
(512) 463-5561
FAX (512) 463-5569

Secretary of State
Ronald Kirk

Director
Dan Procter

Assistant Director
Dee Wright

Circulation/Marketing
Roberta Knight
Jill S. Ledbottor

TAC Editor
Dana Blaaton

TAC rapher
Mndomhrlm
Documents Section

Supervisor
Patty Wobster

Document Editors
Janicoo Allea
Robert Macdonald

Open Mestings Clerk
Jamio Alworth

Production Section
Supervisor
Amn Frankiin

Production Editore/
Typographers
Carls Carter
Roy Folps
Mimi Sanchez

Texas Register, ISSN
0362-4781, is published
seqni-weookly 100 timos a
;ur expept March 11,
uly 22, November 11,
and November 29, 1994,
Issuee will be published
by the Office of the
Secretary of Stats, 1019
Brazos, Austin, Toxas
78701.  Subecription
costs: onc yoar - printed,
$95 and eloctronio, $90;
six-month printed, $75
and  clectronio, §70.
Single copics of most

issuce aro avsilablo at §7

per copy.

R Mllct:.l“nﬂbrlw
egister is tho property
of tho State Texas.
Howove, it may be cop-
led, reproduced

without the written per-
mission of the director.
Tho Texas Register is
published under the Gov-
oemmeat Code, Title 10,
Chapter  2002. Second
class postage is paid st
Austin, Texae.

POSTMASTER: Please
send form 3579 changes
1 tho Texas Register,
PO. Box 13824, Austin,
TX 78711-3824.

How to Use the Texas Register

Information Available: The 10 sections of the Texas
Register represent various facets of stale government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summanes of requests for
opinions, opinions, and open records deaisions.

Secretary of State - opinions based on the elecuon
laws,

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Rules- sections adopied by slate
agencies on an emergency basis.

Proposed Rules - sections proposed for adopuon.

Withdrawn Rules - scctions withdrawn by state
agencies from consideration for adopuon, or
automatically withdrawn by the Texas Register six
months after the proposal publication dake

Adopted Rules - scctions adopted following a 30-
day public comment period.

Open Meetings - notices of open mectings.

In Addition - miscellaneous informaton required to
be published by statute or provided as a public service.

Specific explanation on the contents of each section can
be found on the beginming page of the section. The
division also publishes cumulative quarterly and annual
indexes to aid in rescarching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the
document appears, the words *“TexReg" and the
beginning page number on which that document was
published. For example, a document published on page
2402 of Volume 19 (1994) is cited as follows: 19
TexReg 2402

In order that readers may cite material more easily,
page numbers arc now writlen as citaions Example. on
page 2 in the lower-left hand corner of the page, would
be writien “19 TexReg 2 issue date,” while on the
opposile page, page 3, in the lower nghi-hand corner,
would be written “issue date 19 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 am and 5
p-m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Ausun
Material can be found using Texas Register inderes,
the Texasr Administrative Cods, section numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Code (TAC) 1s the ofticial
compilation of all final stale agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code.
Emergency rules. which may be adopled by an agency
on an intenm basis, are not codified within the TAC.
West Publishing Company, the official publisher of the
TAC, rcleases cumulative supplements to each printed
volume of the TAC twice cach year.

The TAC volumes arc arranged 1nto Tides (using

Ths Office of the Secretary of Siate doas aoi ducroninate on the b of race olo

wironal urigen ams relygion wygy o woaldity e g oy nemd

Arabic numerals) and Parts (using Ruman numerals). The
Tides are broad subject categones into which the agencies
arc grouped as a matter of convenience. Each Part
represents an individual state agency The Official TAC
also is available on WESTLAW, West's computerized
legal research service, in the TX-ADC database.

To purchase printed volumes of the TAC or to inquire
about WESTLAW access to the TAC call West: 1-800-
328-9352,

The Tides of the TAC, and their respective Title
numbers are:

1. Administration

4 Agniculture

7 Banking and Securities

10. Communty Development

13. Cultural Resources

16. Economic Regulation

19 Educauon

22 Examining Boards

25 Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Consorvanon
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach secuon is
designated by a TAC number. For example in the citation
1 TAC §27 15:

! indicates the utle under which the ugency appears
in the Texas Administrative Code, TAC stands for the
Texas Administrative Coda, §27.15 is the section nuniber
of the rule (27 indicales that the section 18 under Chapter
27 of Tide 1; 15 represents the individual section within
the chapter).

How to update. To find out1f a rule has clianged since the
publhicaion of the cuneat supplement to the Texas
Administrative Cods, pleasc look at the Table of TAC
Titles Affected The table 1s published cumulauvely in the
blue-cover quarterly indexcs to the Texas Register
(January 21, Apnil 15, July 12, and October 11, 1994). In
ils second 1ssuc each month the Texas Register conlains a
cumulative Table of TAC Titles Affected for the preceding
month. If a rule has changed dunng the time period
covercd by the tuble, the rule’s TAC number will be
printed with one or move Texas Regiiter page numbers, as
shown 1n the following example.

ITTLE 40 SOCIAL SERVICES AND ASSISTANCE
Part 1. Tevas Department of Human Services
40 TAC §3 704... .....950, 1820

The Table of TAC Tides Affected 13 connlauve o, cach
vulume of the Texas Register (calundw year).

Update by FAX An up-lo-date Table of TAC Titles
Affected 15 avalable by FAX upon request. Please specify
the state agency and the TAC numberts) you wish to
update This service 1s free 1o Texas Ragister subscribers
Please have your subscripuon number ready when you
make your request For non subscribers there vall be a fee
of $2 00 per page (VISA, MasterCard) (512) 463-5561
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THE

OVERNOR

As required by Texas Civil Statutes, Article 6252-13a, §6. the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463 1828.

Appointments Made May 26,
1994

To be a member of the Texas Workers'
Compensation Insurance Fund Board of
Directors for a term to expire February 1.
1997 Michael W Brest, 1801 Club House
Lane, San Angelo, Texas 76904 Mr Brest
will be replacing Glenn Biggs of San Anto-
mo, who resigned

To be a member of the Coastal Water
Authority Board of Directors for a term to
expire April 1, 1995. Joseph G Soliz, 9406
Beverly Hull, Houston, Texas 77063 Mr
Soliz will be replacing Elwood York, Jr of
Houston, who resigned

To be a member of the Coastal Water
Authority Board of Directors for a term to
expire April 1, 1995. Johnnme G Jennings.
5049 FM 1405, Bavtown, Texas 77520 Mr
Jennings 1s being reappointed

To be a member of the Coastal Water
Authority Board of Directors for a term to
expire April 1, 1996 Buster E French, 345
Westlake Road, Dayton, Texas 77535 Mr
French 1s being reappointed

Appointments Made May 27,
1994

To be a member of the Texas Guaranteed
Student Loan Corporation Board of Di-
rectors for a term to expire January 31,
1997  Sharon Michael, 9527 Pagewood
Lane, Houston, Texas 77063 Ms Michael
will be filling unexpired term of Lee Ellott
Brown of louston, who resigned

To be a member of the Produce Recavery
Fund Board for a term to expire January
31, 1995 Naomu S Kemp, 116 Carrell Av-
enue, Wharton, Texas 77488 Ms Kemp
will be filbng the unexpired term of Steven
L. Weltman of Houston, who resigned

To be a member of the Board of Voca-
tional Nurse Examiners for a term to ex-
pire  September 6, 1999 Susie  Belle
(Muller) Cheney, PO Box 201, Pittsburg,
Texas 75686 Ms Cheney will be replactng
Sandra Underwood Kmght of Palesune.
whose term expired

To be a member of the Board ot Voca-
tional Nurse Examners for ¢ term to ex-
pire September 6, 1999 Vangie ¥ Percz,
P O Box 414, Needville, Texas 77401 Ms
Perez will be replacing Norma Jean Clark
of Connth, whose term expired

. 1ilk

To be a member of the Board of Voca-
tional Nurse Examiners for a term to ex-
pire September 6, 1999 Janet Wood-Yanez,
PO Box 72, Mercedes, Texas 78570 Ms
Wood-Yanez will be replacing Charlotte
Jane Sifford of Adrian, whose term expired

To be a member of the Board of Voca-
tional Nurse Examiners for a term to ex-
prre September 6. 1995 Rudolph Robert
Willmann, Jr, 3832 Barrington, San Ante-
mio, Texas 78217 Mr Willmann 1s buing
appomled to a new position pursuant ic
Texas Civil Statutes, Artcle 4528c

I'o be a member of the Board of Voca-
tional Nurse Exammers for a term to ex-
pire September 6. 1999 Steven H Levin,
11705 Parwen Drive, Dallas, Texas 75230
Mr Levin 15 bewng appointed to a new
position pursuant to Texas Civil Statutes,
Arucle 4528¢

To be a member of the Texas Cancer
Council for a term to expire February 1,
2000 Joseph S Bales, MD, 1700
Esperanza, McAllen, Texas 78501 Dr Bai-
les 1s being reappointed

Issued mn Austin, Texas, on June 1, 1994

TRD-9441630 Ann W Richards
Governor of Texas
¢ L4 4
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TeExAas ETHICS
OMMISSION

The Texas Ethics Commission is authorized by Government Code, §571.091, to issuc advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal
Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512)
463-5800.

Texas Ethics Commission
Opinions

AOR-242. The Texas Ethics Commission
has been asked to consider whether an in-
corporated traded association may pay a late
fine assessed against the treasurer of its
affiliated general-purpose political commit-
tee.

Questions on particular submissions should
be addressed to the Texas Ethics Commis-
sion, P.O. Box 12070, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on June 1, 1994.

TRD-9441712 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: June 2, 1994
¢ ¢ ¢
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PROPOSED

ULES

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use

of brid text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part XI. Board of Nurse
Examiners

Chapter 213. Pratice and
Procedure

e 22 TAC §213.33, §213.34

The Board of Nurse Examiners proposes new
§231.33 and§213.34, concerning Schedule of
Fines and Penalty/Sanction Factors. A signifi-
cant part of the disciplinary case load in-
volves non-practice errors such as practice
on a delinquent license, failure to comply withe
continuing education requirements, and fail-
ure to verify licensure. These violations lend
themselves 1o predetermined penalties.
Changes made during the 73rd Legislative
session require that complaints be catego-
rized by priority; the adoption of this rule wil
enable those lower priority cases to be
moved through the system quicker, thus en-
abling staff time to spend on higher priority
cases. The deterrent effect of fines should
increase the level of compliance and reduce
the number of non-practice violations in the
disciplinary case load.

Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined thai there will be fiscal
implications as a result of enforcing or admin-
istering the sections. Revenue will increase
for state government, but we are unable to
determine amount at this time. There will be
no effect on local government for the first five-
year period the sections are in effect.

Ms. Waddill also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be to increase
compliance through the deterrent etlect ot a
fine, and to expedite disposition of non-
practice violations and to provide notice
through rule of the fine structure to be used in
expedited and traditional discipline. There will
be no effect on small businesses. The antici-
pated economic cost to persons who are re-
quired to comply with the sections as
proposed is unable to determine, based on
degree of violation.

Comments on the proposal may be submitted
to Louise Waddill, Ph.D., R.N., Executive Di-
rector, Board of Nurse Examiners, Box

140466, Austin, Texas 78714.

The new sections are proposed under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au-
thority and power to make and enforce all
rules and regulations necessary for the per-
formance of its duties and conducting of pro-
ceedings before it.

§213.33. Schedule of Fines. In disciplin-
ary matters, the board may assess a mone-

tary fine in the circumstances and amounts
as described.

(1) The following violations
may be appropriate for disposition by fine
with or without educational stipulations:

(A) practice on a delinquent
license for more than six months but less
than two years:

(i) first  occurrence.

$250;

(ii) subsequent occur-

rence: $500,;

(B) practice on a delinquent
license for two to four years:

(i) first  occurrence:

$500;
(ii) subsequent occur-
rence: $1, 000;

(C) practice on a delisiquent
license over four years: $1,000 plus $250
for each year over four years;

(D) aiding, abetting or per-
mitting a registered nurse to practice on a
delinquent license:

(1) first  occurrence:
$100-5500,

(i1) subsequent occur-
rence: $200-%$1,000;

(E) failure to comply with
CE requirements:

@) first  occurrence:

$100;

(i) subsequent occur-

rence: $250,

(F) failure to comply with
mandatory reporting requirements:

(i) first occurrence:

$100-$500;

(ii) subsequent
rence: $200-$1,000;

occur-

(G) failure to assure licen-
sure/credentials of personnel for whom the
nurse is administratively responsible:

(i) first occurrence;

$100-3500;

(i)  subsequent occur-
rence; $200-$1,000;

(H) failure to provide em-
ployers, potential employers or the board
with complete and accurate answers to spe-
cific questions regarding employment or
background (e.g., presenting incomplete
employment history):

(i) first occufrence;

$100-3500;

(ii) subsequent
rence; $200-$1,000;

occur-

(I) failure to report unauthor-
ized practice:
(1) first occurrence;
$100-$500;

.

(ii) subsequent
rence: $200-$1,000,

occur-

(1) em>failure to comply with
board requirements for change of name/ad-
dress:

(i) first occurrence: $100;

(ii) subsequent occur-

rence: $150;
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(K) failure to develop, main-
tain and implement a peer review plan ac-

cording to statutory peer review
requirements:

)] first occurmence:
$100-$1,000;

(ii) subsequent occur-
rence: $500-$1,000;

(L) failure to file, or cause to
be filed, complete, accurate and timely re-
ports required by Board Order:

) first occurrence:

$100;
(ii) subsequent

occur-
rence: $250;

(M) failure to make complete
and timely compliance with the terms of
any stipulation contained in a Board Order:

(i) first occurrence: $100;

(ii) subsequent
rence: $250; and

occur-

(N) other non-compliance
with the NPA, board rules or orders which
does not involve fraud, deceit, dishonesty,
intentional disregard of the NPA, board
rules, board orders, harm or substantial risk
of harm to patients, clients or the public:

(i) first occurrence:

$100-$500;

(it) subsequent occur-
rence; $200-$1.000.

(2) The following violations
may be appropriate for disposition by fine
in conjunction with one or more of the
penalties/sanctions listed in Texas Civil
Statutes, Article 4525.1:

(A) violations other than
those listed in paragraph (1)(A)-(N) of this
section:

(1) first occurrence:

$100-$1,000;

(ii) subsequent occur-
rence: $200-$1,000; and

(B) a cluster of violations
listed in paragraph (1)(A)-(N) of this sec-
tion: $100-$5,000.

(3) The Executive Director is
authorized to dispose of violations listed in
paragraph (1)(A)-(N) of this section, by
fine, or by a combination of fine and stipu-
lations for education, which shall be effec-
tive without ratification by the Board. The
Executive Director shall report such cases
to the Board at its regular meetings.

§213.34. Penalty/Sanction Factors.

(a) The following factors shall be
considered by the Executive Director when
determining whether to dispose of a disci-
plinary case by fine or by fine and educa-
tional stipulation and the amount of such
fine. These factors shall be used by the
State Office of Administrative Hearings and
the Board in determining the appropriate
penalty/sanction in disciplinary cases:

(1) evidence of actual or poten-
tial harm to patients, clients or the public;

(2) evidence of a lack of truth-
fulness or trustworthiness;

(3) evidence of misrepresenta-
tion(s) of knowledge, education, experience,
credentials or skills which would lead a
member of the public, an employer, 8 mem-
ber of the health-care team, or a patient to
rely on the fact(s) misrepresented where
such reliance could be unsafe;

(4) evidence of practice history;

(5) evidence of present lack of
fitness;

(6) evidence of prior disciplin-
ary history by the Board or any other health
care licensing agency in Texas or another
jurisdiction;

(7) the length of time the li-
censee has practiced;

(8) the actual damages, physical
or otherwise, resulting from the violation;

(9) the deterrent effect of the
penalty imposed;

(10) attempts by the licensee to
correct or stop the violation;

(11) any mitigating or aggravat-
ing circumstances; and .

(12) the extent to which system
dynamics in the practice setting contributed
to the problem.

(b) Each day a continuing violation
may be treated as a separate violation,

(c) Unless otherwise specified,
fines shall be payable in full by cashier’s
check or money order not later than the
45th day following the entry of an Order.

(d) The payment of a fine shall be
in addition to the full payment of all appli-
cable fees and satisfaction of all other appli-
cable requirements of the NPA and Board
Rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopl.

issued in Austin, Texas, on May 31, 1994.

TRD-2441641 Louise Waddil, Ph.D., R.N.
Executive Director
Board of Nurse Examiners

Proposed date of adoption: July 12, 1994

For further information, please call: (512)
835-8650

] L/ 4
Chapter 215. Nurse Education

* 22 TAC §215.1, §215.14

The Board of Nurse Examiners proposes
amendments to §215.1 and §215. 14, con-
ceming Definitions and Exended Cam-
pus/Extension Site. These amendments will
provide guidance to those nursing programs
that have previously used Extended cam-
pus(es) and wish to reactivate the use of a
domant campus. These rules will address
the need in the community, nursing program
and regulatory agencies that are involved al
the time the extended campus is reactivated.

Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined that for the first five-year
period the sections are in effect there wili be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Dr. Waddill also has determined that for each
year of the first five years the sections are in
efiect the public benefit anticipated as a result
of enforcing the sections will be that nursing
programs seeking to reactivate an extended
campus will be required to meet certain crite-
ria supporting the concept of planned growth,
{aciitate collaboration and encourage ongo-
ing communication among nursing programs
as they compete for scarce clinical and fac-
ulty resources. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are requirad 10
comply with the sections as proposed.
Commenis on the proposal may be submited
to Louise Waddill, Ph.D., R.N., Executive Di-
reclor, Board of Nurse Examiners, Box
140468, Austin, Texas 78714.

The amendments are under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au-
thoity and power to make and enforce all
rules and regulations necessary for the per-
formance of its duties and conducting of pro-
ceedings before .

§215.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Dormant extended campus-An ex-
tended campus, approved by the board,
that has no active enrollment for one
academic year.

§215.14. Extended Campus Extension Site.
(a)-) (No change.)

(3) When an extended campus has
been dormant for more than two aca-
demic years, the director shall:

(1) submit a plan to close the
dormant extended campus as outlined in
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§215.20(a) of this title (relating to Closing
of a Nursing Program); or

(2) reactivate the dormant ex-
tended campus by submitting a progress
report to the board.

(A) The progress report
shall be submitted to the board’s office
for staff review at least seven weeks prior
to a regularly scheduled board meeting
and shall:

(i) provide a summary
of activities of the extended campus in-
cluding numbers of graduates;

(i) provide rationale for
reactivation;

(i) discuss the impact
of extended campus reactivation on clini-
cal and faculty resources in the commu-
nity; and

(iv) include letters of
support from existing programs in the
area,

(B) Following staff review,
the director will be notified as to whether
or not clarification and/or revisions of the
report are necessary.

(C) At least three weeks
prior to a regularly scheduled board
meeting, the director shall submit one
copy of the report to the board’s office
and one copy to each board member.

(k) Extended campuses which
have closed may be reactivated within
three years of the date of closure by
submitting to the board a progress report
as outlined in subsection (j)(2) of this
section.

(1) Extended campuses which
have been closed for more than three
years can only be reactivated by initiat-
ing a new proposals as addresses in sub-
sections (a)-(i) of this section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 1, 1994.
TRD-944 1640 Louise Waddill, Ph.D., R.N.

Executive Director
Board of Nurse Examiners

Proposed date of adoption: July 12, 1994
For futher information, please call: (512)
835-8850
* ® ¢®
TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 14. County Indigent
Health Care Program

Subchapter C. Providing Ser-
vices
¢ 25 TAC §14.202

The Texas Department of Health (depart-
ment) proposes an amendment to §14.202
concerning limitations on outpatient psychiat-
ric services in the County Indigent Health
Care Program. The amendment is proposed
to comply with the Indigent Health Care and
Treatment Act, Chapter 61, Health and Safety
Code, which requires that the services and
payment standards for these categories of
sarvices coespond with the Medicaid rules.

Section 14.202 as amended will limit psychi-
atric services or supplias provided to a patient
who is not confined as a bed patient in a
hospital to 30 visits instead of a specified
amount of $312.50 during any one calendar
year. This amendment is in compliance with
the Medicaid program.

Gary Bego, health care financing budget di-
rector, has determined that for the first five
year period that the proposed section is in
effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the section.

Mr. Bego also has determined that for each
year of the first five years that the section is in
effect the public benefit anticipated as a result
of enforcing the section will be compliance
with state law. Increased access to mental
heatth in an outpatient setting is more cost
effective than services provided in an inpa-
tient hospital setting. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the proposed section and no
impact on local employment.

Comments on the proposed amendment may
be submitted to Bonnie Magers, Program
Specialist, Indigent Health Care, Texas De-
partment of Health, 1100 West 49%th Street,
Austin, Texas 78756-3168, (512) 338-6458.
Ms. Magers will accept comments for 30 days
after publication of the proposed amendment
in the Texas Register.

The amendment is proposed under Chapter
61 of the Health and Safety Code and Chap-
ters 22 and 32 of the Human Resources
Code. The authority to administer the County
Indigent Heath Care Program was frans-
fered to the Texas Department of Health
under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).

§14.202. Exclusions and Limitations.
(a)-(d) (No change.)
(e) Psychiatric services limitations.
(1) (No change.)

(2) Any psychiatric services or
supplies provided to a patient who is not

confined as a bed patient in a hospital can-
not exceed 30 visits [$312.50] during any
one calendar year. The county may choose
to exceed this limit upon county review in
an individual patient’s case.

(3)-(4) (No change.)

()-(g) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 6, 1994.

TRD-9441841 Susan Steeg

General Counssl, Office of
Qeneral Counsel

Texes Department of
Healh

Earliest possible date of adoption: July 11,
1994

For further information, please call:(512)
338-6458

L 4 ¢ ¢

Chapter 157. Emergency
Medical Care

Emergency Medical Services
Trauma Systems

® 25 TAC §157.121, §157.125

The Texas Depariment of Health (depart-
ment) proposes amendments to §157.121
and §157.125, conceming emergency medi-
cal services trauma systems. Specifically the
sections cover purpose (designation process
basic (level IV) trauma facilities), and require-
ments for trauma facility designation.

The amendments update and clarify existing
essential criteria for level IV trauma facility
designation and requirements for site surveys
of hospitals applying for designation. The de-
paniment is amending the existing sections as
a result of recommendations of the Trauma
Technical Advisory Committee regarding
level IV designation.

New subsection (d) under §157.121 includes
essential criteria for the designation process
(basic (level IV) trauma facilities). In February
1992 the depariment adopted by reference
ten publications covering crileria and desig-
nation process. To comply with more rigid
Texas Register resirictions with regard to
adoption by reference material, the actual text
of the proposed "Texas Trauma Facility Crite-
ria, Basic" is published as new subsection (d)
instead of adopted by reference under exist-
ing subsection (b) where other existing crite-
ria is adopled by reference.

Gene Weatherall, chief, Bureau of Emer-
gency Management, has determined that for
each year of the first five years the sections
as proposed are in eflect, there will be no
fiscal implications on state and local govern-
ments as a result of administering and enforc-
ing these sections.

Mr. Weatherall also has determined that for
each year of the first five years the sections
as proposed are in effect the public benefit
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anticipated is the assurance that adequate
trauma care is available to the citizens of
Texas. There is no anticipated cost/savings to
small business to comply with the sections as
proposed. The anticipated cost to persons
required fo comply with the proposal will be
$100. There will be no impact on lucal em-
ployment.

Comments on the proposed amendments
may be submitted to Gene Weatherall, Chief,
Bureau of E , Texas
Department of Heakth, 1100 West 49th Streel,

Austin, Texas, 76756-3199, (512) 834-6740.

The amendments aflect the Health and
Safety Code, Chepter 773.

§157.121. Purpose.

(a) The purpose of these sections is
to establish the procedures and standards for
the implementstion of a comprehensive
(EMS)/trauma system as mandated in the
Health and Safety Code, Chapter 773,
§§773.111-773.120 [§§773.081-773.090), in
order to decrease morbidity and mortality
which results from trauma.

(b){c) (No change.)

(d) Texas Trauma Facility Crite-
ria, Basic.
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§157.125. Requirements for Trauma Facil-
ity Designation.

(a)-(f) (No change)

(g) The survey team composition
shall be as follows

(1)-(2) (No change)

(3) Basic trauma facility appli-
cants shall be surveyed by a department
[bureau] representative, registered nurse
or licensed physician [or a bureau ap-
proved consultant]. A second surveyor
may be requested by the hospital or the
department. Non-department surveyors
must meet the following criteria:

(A) have at least three
years experience in the care of trauma
patients;

(B) be currently employed
in the coordination of care for trawma
patients;

(C) have direct experience
in the preparation for and successful
completion of trauma facility verifica-
tion/designation;

(D) have successfully com-
pleted the department Trauma Facility
Site Surveyor Course;

(E) have current creden-
tials as follows:

(i) Trauma Nurse Core
Curriculum for nurses; or

(i) Advanced Trauma
Life Support for physicians; and

(iii) Advanced Cardiac
Life Support; and

(ivy a pediatric  ad-
vanced life support course; and

(F) have successfully

completed a site survey internship with
department staff.

(4) (No change)

(5) Any member of the survey
team, except department staff, should
come from a public health region outside
the hospatal's location and at least 100 miles
from the applicant hosputal

(h)-0) (No change.)
(k) Findings of the survey team
shall be forwarded to the bureau within 90
days
(1)<(2) (No change)

(3) In the event there 1s a prob-
lem area in which a hospital does not com-

ply with the criteria, the bureau shall notify
the hosputal of deficiencies and recommend
corrective action

(A) The hospital shall submut
a report to the bureau which outlines the
corrective action taken The bureau may
require a second survey to insure compli-
ance with the criteria. 1f the hospital
and/or bureau report substantiates action
that brings the hospital into compliance
with the cniteriay the bureau shall recom-
mend designation to the commissioner.

(B)-(C) (No change)

(1) The bureau shall provide a copy
of the survey report, for surveys conducted
by department staff, and results to the
applicant hospital

(m)-(u)

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on June 2, 1994
TRD-944 1693

(No change )

Susan K Steeg

General Counsel, Office of
Genaral Counsel

Texas Depariment of
Health

Proposed date of adoption September 8,1
994

For further information, please call (512)
834-6740

¢ ¢ ¢
TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 1. General
Administration

Subchapter B. Fees, Charges,
and Costs
e 28 TAC §1.301

The Texas Department of Insurance pro
poses new §1301, concerning charges for
copies of public records The new section
provides a framework withn which the de-
partment may recover the cost to provide
copies of open records to persons requesting
the copies The section also provides that the
department may wave these charges under
cerlain circumstances

Karen Phillips, chief financial officer for the
department, has determined that for each
year of the fust five years the section Is in
effect the department will be able to recover
costs for providing copies of public records in
circumstances where such a practice would
provide the most benefit to the department
and the state There will therefore be no fiscal
impact on slate or local government as a
result of enforcing or administering the sec-
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tion Ms Phillips also has determined that
there will be no effect on local employment or
the local economy

Ms Phillips also has determined that for each
year of the first five years the section 1s in
effect the public benefit anticipated is more
efficient resource utthization, since the deparn-
ment will be able 1o recover costs for provid-
ing copies ot public records as a resuft of
uniform procedures throughout state govern-
ment for recovery of costs associated with
providing public imformation There 1s no an-
ticipated econonmic cost to persons who are
required to comply with the section Any com-
phance costs, which would result from adop-
tion of the section, are the direct outgrowth of
the legislative drrective contained in House
Bill 1009, not the result of the proposal and
adoption of this section

Comments on the proposal must be submit-
ted within 30 days after publication of the
proposed section in the Texas Register to the
office of the chiet clerk, P O. Box 149104,
MC# 113-2A, Austin, Texas 78714-9104 An
additional copy of the comment should be
submitted to Karen Phillips, chief financial
officer, PO. Box 149104, MC# 1059A,
Austin, Texas 78714-9104. Request for a
public hearng on this proposal should be
submitied separately to the office of the chiet
clerk

The new section 1s proposed under House
Bill 1009 and the Insurance Code, Article
1 03A House Bill 1009 mandates each siate
agency to promulgate rules specifying the
charges the agency will establish for copies
of public information Article 1 03A authorizes
the commussioner to adopt rules and reguia-
tions for the conduct and execution of the
duties and functions by the depariment

The proposed new section affects agency
operations under the followng statutes The
Government Code, Chapter 552

§1 301 Charges for Copies of Public Re-
cords

(a) The charge to any person re-
questing copies of any public record of the
Texas Department of Insurance shall be the
charge for such copy or copies as estab-
lished by the General Services Commuission
in 1 TAC §§11161-111.70.

(b) The Texas Department of Insur-
ance may waive the charges addressed in
subsection (a) of tlus section, at the discre-
tion of the commisstoner, or the commis-
sioner’s designee, if a public benefit would
result from such waiver.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to

adopt.
Issued in Austin, Texas, on June 2, 1994

TRD-9441690 D J Powers

Legal Counsel to the
Commissioner

Texas Department of

Insurance




Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
463-6327

¢ ¢ ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 117. Control of Air
Pollution From Nitrogen
Compounds

The Texas Natural Resource Conservation
Commission (TNRCC) proposes amend-
ments to §§117.451, 117510, 117.520,
117.530, and 117.601, concemning Control of
Air Pollution From Nitrogen Compounds. The
proposed changes have been developed in
response 10 a requirement by the U.S. Envi-
ronmental Protection Agency (EPA) and the
1990 Federal Clean Air Act (FCAA) Amend-
ments for states to apply reasonable avail-
able control technology (RACT) requrements
to major sources of notrogen oxides (NO) in
the following ozone nonattainment counties:
Brazoria, Chambers, Fort Bend, Galveston,
Hardin, Harris, Jefferson, Liberty, Montgom-
ery, Orange, and Waller.

Section 182(f) of the 1990 FCAA requires
states to adopt rules to apply RACT to major
stationary sources of NO_ in certain ozone
nonattainment areas, unless it can be demon-
strated that reducing NO_ emissions would
not contribute to attainment of the ozone
standard in those areas. The TNRCC
adopted NO_, RACT rules in Chapter 117,
effective June 9, 1993, and revised August
30, 1993, for the Houston/Galveston and
Beaumont/Port Arthur ozone nonattainment
areas, based on the strength of preliminary
indications of resulting benefits. By late
March, 1994, initial results of photochemical
grid modeling, using the Urban Airshed Model
(UAM), became available which showed that
NO, reductions will not contrbute to ozone
attainment and, for the most part, will actually
increase ozone levels in portions of the Hous-
ton/Galveston and Beaumont/Port Arthur ar-
eas.

The TNRCC is therefore proposing 1o revise
the compliance schedules of §§117.510,
117520, and 117.530, contained in
Subchapter D, Administrative Provisions, to
extend the final compliance dates from May
31, 1995 {o May 31, 1997. This extension
would delay the implementation of NO, RACT
in the Houston/Galveston and Beaumont/Port
Arthur areas, and make the implementation of
NO, RACT contingent on UAM modeling us-
ing data rom the Coastal Oxidant Assess-
ment for Southeast Texas (COAST), an
intensive 1993 field study.

If the UAM modeling results from the COAST
study indicate that NO_ reductions do not
contribute to attainment of the ozone stan-
dard, then the requirements of Chapter 117

will be proposed in rulemaking to address
these findings and rescind the rule. Existing
§117.560, relating to Rescission, delails the
procedures to be followed in this contingency.

i, however, the UAM modeling resulls show
that NO, reductions contribute to attainment
of the ozone standard, then the requirements
of Chapter 117 will be reevaluated, if neces-
sary, and proposed in rulemaking. it is antici-
pated that such rulemaking would be finalized
by November, 1995, thus providing a reason-
able implementation schedule for sources re-
quired to atiain rule compliance by May 31,
1997.

References to the final compliance date ap-
pear in §117.451 (relating to Applicability, N
tic  Acid Manufacturing-General) and
§117.601(a) (relating to Gas-Fired Steam
Generation). These rule sections siate that
for emission wunits located in ozone
nonattainment areas, the existing Chapler
117 emission spacifications apply until super-
seded by the new emission specifications
which become effective on the final rule com-
pliance date. The TNRCC is proposing to
change references to May 31, 1995 to May
31, 1997 in these sections.

The existing rule requirements for submitting
intial control plans under §117.109 and
§117.209 (relating to Initial Control Plan Pro-
cedures) by April 1, 1994 are not affected by
this proposal. These rule sections require the
submission of NO, testing data and other
information crucial to refining the modeling
data to be used in the COAST sludy. In
addition, revisions to §117.520(1) requiring
the submission of cerfain initial control plan
information by September 1, 1994 were
adopted on May 25, 1994. The §117. 520(1)
compliance schedules for submitting initial
control plans are not affected by this pro-
posal.

Existing §117.540 (relating to Phased RACT)
is not affected by this proposal. The phased
RACT rule provides a mechanism whereby
affected sources may petition the agency for
additional time past May 31, 1995 to comply
with the Chapter 117 requirements. The rule
section was developed in response to compa-
nies’ concerns that in spite of good faith el-
forts to achieve compliance by May 31, 1995,
delays could be encountered, and that a pro-
cedure was needed to allow a phased ap-
proach to  implementing the rule
requirements. With the proposed extension of
the compliance date to May 31, 1997, the
need for further extensions by means of the
phased RACT approach cannot be accurately
determined at this time. Therefore, revisions
to §117.540 are not being proposed.

Stephen Minick, budget and planning Divi-
sion, has determined that for each year of the
first five-year period the proposed sections
are in effect, there will be no fiscal cost impl+
cations for slate and local governments to
implement the program.

Mr. Minick also has determined that for the
first five-year period the proposed sections
are in effect, the public benefit anticipated as
a result of implementing the sections will be
satisfaction of FCAA Amendments and EPA
requirements, and potential NO, emission re-

dugctions in ozone nonattainment areas which

are necessary for the timely attainment of the
ozone standard.

Economic costs to businesses as a result of
this proposal are not easily quantifiable. Ex-
tending the rule's final compliance dates will
generally result in savings for affected com-
panies which have not yet made large capital
commitments to achieve rule compliance.
However, for other companies which have
already made substantial expenditures or en-
tered into binding contractual agreements to
install control equipment, economic impacts
are expected to be greater.

A public hearing on this proposal will be held
July 6, 1994 at 10:00 a.m. in Room 254S of
TNRCC Building E, located at 12118 North
IH-35, Park 35 Technology Center, Austin.

Staff members will be available to discuss the
proposal 30 minutes prior to each hearing.
Public comments, both oral and written, on
the proposed changes are invited at the hear-
ings. Interrogation or cross-examination is not
permitted.

Written comments not presented at the hear-
ings must be submitted to the TNRCC, Office
of Air Quality, Regulation Development Sec-
tion, P.O. Box 13087, Austin, Texas
78711-3087, no later than July 8, 1994. Mate-
rial received by 4: 00 p.m. on that date will be
considered by the Commission prior to any
final action on the proposed revisions. Copies
of the proposed revisions are available at the
Regulation Development Section of the
TNRCC Aw Quality Planning Annex located at
12118 North I1H-35, Park 35 Technology Cen-
ter, Building E, Austin, Texas 78753, and at
all TNRCC Air Program regional offices. For
further information, contact Randy Hamilton
at (512) 239-1512.

Persons with disabilities who have special
communication or other accommodation
needs who are planning to attend the hear-
ings should contact the agency at (512)
239-1459. Requests should be made as far in
advance as possible.

Subchapter C. Acid Manufac-
turing

Nitric Acid Manufactur-
ing-General

¢ 30 TAC §117.451

The amendment is proposed under the Texas
Health and Safety Code (Verron 1992), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
purposes of the TCAA.

The proposed amendment affects the Health
and Safety Code, §382.017.

§117.451.  Applicability. The emission
limitations specified in §117.455 of this
undesignated head (relating to Emission
Specifications) shall apply to all nitric acid
production units in the state, with the ex-
ception that for nitric acid production units
located in applicable ozone nonattainment
areas, the emission limitations of §117.405
of this title (relating to Emission Specifica-
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tions) shall apply after May 31, 1997
[1995]).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on May 31, 1994.
TRD-9441672 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource

Consaervation
Commission

Proposed date of adoption: August 31, 1994

For further information, please call: (512)
239-0615

¢ ¢ L 4

Subchapter D. Administrative
Provisions

¢ 30 TAC §§117.510, 117.520,
117.530

The amendments are proposed under the
Texas Health and Safety Code (Vermon
1992), the Texas Clean Ar Act (TCAA),
§382.017, which provides the TNRCC with
the authority to adopt rules consistent with
the poficy and purposes of the TCAA.

The proposed amendments affect the Health
and Safety Code, §382.017.

§117.510. Compliance Schedule For Utility
Electric Generation.  All persons affected
by the provisions of the undesignated head
(relating to Utility Electric Generation) in
Subchapter B of this chapter shall be in
compliance as soon as practicable, but no
later than May 31, 1997 [1995] (final com-
pliance date). Additionally, all affected per-
sons shall meet the following compliance
schedules and submit written not.fication to
the Executive Director;

(1) (No change.)

(2) conduct applicable continu-
ous emissions monitoring system (CEMS)
or predictive emissions monitoring systems
(PEMS) evaluations and quality assurance
procedures as specified in §117.113 of this
title (relating to Continuous Demonstration
of Compliance) according to the following
schedules:

(A) (No change.)

(B) for units not required to
install CEMS pursuant to the requirements
of 40 CFR 75, no later than May 31, 1997
[1995);

(3) install all nitrogen oxides
(NO,) abatement equipment, implement all
NO, contrel techniques, and submit the re-
sults of the CEMS or PEMS performance
evaluation and quality assurance procedures
to the Texas Natural Resource Conservation

Commission no later than May 31, 1997

[1995];

(4) for units operating without
CEMS or PEMS, conduct applicable tests
for initial demonstration of compliance as
specified in §117.111 of this title (relating
to Initial Demonstration of Compliance);
and submit the results by April 1, 1994, or
as early as practicable, but in no case later
than May 31, 1997 [1995];

(5)  for units operating with
CEMS or PEMS and complying with the
NO, emission limit on a rolling 30-day av-
erage, conduct the applicable tests for the
initial demonstration of compliance as spec-
ified in §117.111 of this title and submit the
results of the applicable CEMS or PEMS
performance evaluation and quality assur-
ance procedures as specified in §117. 113
of this title (relating to Continuous Demon-
stration of Compliance) no later than July
31, 1997 [1995],

(6) for units operating with
CEMS or PEMS and complying with the
NO, emission limit in pounds per hour on a
block one-hour average, conduct the appli-
cable tests for the initial demonstration of
compliance as specified in §117.111 of this
title and submit the results of the applicable

+ CEMS or PEMS performance evaluation

and quality assurance procedures as speci-
fied in §117.113 of this title by May 31,
1997 [1995];

(7) (No change.)

(8) no later than May 31, 1997
[1995], submit a final control plan for com-
pliance in accordance with §117.115 of this
title (relating to Final Control Plan Proce-
dures).

§117.520. Compliance Schedule For Com-
mercial, Institutional, and Industrial Com-
bustion Sources. All persons affected by
the provisions of the undesignated head (re-
lating to Commercial, Institutional, and In-
dustrial Sources) in Subchapter B of this
chapter shall be in compliance as soon as
practicable, but no later than May 31, 1997
[1995] (final compliance date). All affected
persons shall meet the following compli-
ance schedules and submit written notifica-
tion to the Executive Director:

(1) (No change.)

(2) install all nitrogen oxides
(NO) abatement equipment and implement
all NO, control techniques no later than
May 31, 1997 [1995];

(3) for units operating without
continuous emissions monitoring system
(CEMS) or predictive emissions monitoring
systems (PEMS), conduct applicable tests
for initial demonstration of compliance as
specified in §117.211 of this title (relating
to Initial Demonstration of Compliance);

and submit the results by April 1, 1994, or
as early as practicable, but in no case later
than May 31, 1997 [1995];

(4) for units operating with
CEMS or PEMS and complying with the
NO, emission limit on a rolling 30-day av-
erage, conduct the applicable tests for the
initial demonstration of compliance as spec-
ified in §117.211 of this title and submit the
results of the applicable CEMS or PEMS
performance evaluation and quality assur-
ance procedures as specified in §117. 213
of this title (relating to Continuous Demon-
stration of Compliance) no later than July
31, 1997 [1995];

(5) for units operating with
CEMS or PEMS and complying with the
NO, emission limit in pounds per hour on a
block one-hour average, conduct the appli-
cable tests for the initial demonstration of
compliance as specified in §117.211 of this
title and submit the results of the applicable
CEMS or PEMS performance evaluation
and quality assurance procedures as speci-
fied 1n §117.213 of this title by May 31,
1997 [1995]; and

(6) no later than May 31, 1997
[1995], submit a final control plan for com-
pliance in accordance with §117.215 of this
title (relating to Final Control Plan Proce-
dures).

§117.530. Compliance Schedule For Nitric
Acid and Adipic Acid Manufacturing
Sources. All persons affected by the pro-
visions of the undesignated head (relating to
Adipic Acid Manufacturing) in Subchapter
C of this chapter or the provisions of the
undesignated head (relating to Nitric Acid
Manufacturing) in Subchapter C of this
chapter shall be in compliance as soon as
practicable, but no later than May 31, 1997
[1995] (final compliance date). All affected
persons shall meet the following compli-
ance schedules and submit written notifica-
tion to the Executive Director:

(1) (No change.)

(2) conduct applicable continu-
ous emissions monitoring system (CEMS)
or predictive emissions monitoring systems
(PEMS) performance evaluation and quality
assurance procedures as specified in §117.
313 of this title (relating to Continuous
Demonstration of Compliance) and
§117.413 of this title (relating to Continu-
ous Demonstration of Compliance); provide
previous testing documentation for any
claimed test waiver as allowed by
§117.311(d) of this title (relating to Initial
Demonstration of  Compliance) or
§117.411(d) of this title (relating to Initial
Demonstration of Compliance); and conduct
applicable initial demonstration of compli-
ance testing as specified in §117.311 and
§117.411 of this title, by:

19 TexReg 4488 June 10, 1994 Texas Register



(A) (No change)

(B) no later than May 31,
1997 [1995], for affected facilities perform-
ing process modification or inistaliation of a
CEMS or PEMS device as part of the con-
trol plan specified in §117.309 and §117.
409 of this title.

(3) (No change.)
This agency heraby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on May 31, 1904.

TRD-9441673 Mary Ruth Hoider
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Proposed date of adoption: August 31, 1994

For futher information, please call: (512)
239-0815

* * *

Subchapter E. Gas-Fired Steam
Generation
* 30 TAC §117.601

The amendment is proposed under the Texas
Healkh and Safety Code (Vernon 1982), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
puposes of the TCAA.

The proposed amendment affects the Health
and Safety Code, §382.017.

§117.601. Gas-Fired Steam Generation.

(a) Subsections (b), (c), and (d) of
this section shall apply only in the Dal-
las/Fort Worth Air Quality Coatrol Region
which consists of Collin, Cooke, Dallas,
Denton, Ellis, Erath, Fannin, Grayson,
Hoed, Hunt, Johnson, Kaufman, Navarro,
Palo Pinto, Parker, Rockwall, Somervell,
Tarrant, and Wise counties and in the Hous-
ton/Galveston Air Quality Control Region
which consists of Austin, Brazoria, Cham-
bers, Colorado, Fort Bend, Galveston, Har-
ris, Liberty, Matagorda, Montgomery,
Waller, and Wharton counties. For gas-fired
steam generators located in applicable
ozone nonattainment areas, only the emis-
sion limitations of §117.105 of this title
(relating to Emission Specifications),
§117.107 of this title (relating to Alternative
System-Wide Emission Specifications),
§117.205 of this title (relating to Emission
Specifications), and §117.207 of this title
(relating to Alternative Plant-Wide Emis-
sion Specifications) shall apply after May
31, 1997 [1995).

(b)-(¢) (No change.)

This agency hereby certifies that the proposal
has been reviswed by legal counsel and

found to be within the agency’s authcyity to
adopt.
Issuved in Austin, Texas, on May 31, 1994.

TRD-8441674 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Proposed date of adoption: August 31, 1994

For futher information, please call: (512)
239-0615

¢ * L4
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part III. Texas Youth
Commission

Chapter 81. Administrative
Provisions
General

* 37 TAC §81.17

The Texas Youth Commission (TYC) pro-
poses new §81.17, concerning research pro-
jects. The new rule will provide guidelines for
TYC research projects as required by the
Appropriations Act, §66.

John Franks, director of fiscal affairs, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local govemment as *
qrasdoienhrchoaaduﬁﬁderhgmesec-

tion.

Mr. Franks also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the saction will be to ensure that
TYC research projects provide benefis to
TYC or the juvenie justice profession and
ensure confidentialty of TYC youlh. There
will be no effect on small businesses. There
is no anticipated economic cost 10 persons
who are required 1o comply with the seclion
as proposed.

Comments on the proposal may be submitted
to Gail Graham, Policy and Manuals Coordi-
nator, Texas Youth Commission, 4900 North
Lamar Boulevard, P.O. Box 4260, Austin,
Texas 78765.

The new section is proposed under the Hu-
man Resources Code, §61.041, which pro-
vides the Texas Youth Commission with the
authority fo conduct continuing inquiry into
the effectiveness of the treatment methods it
employs in the reformation of children.

The proposed rule implements the Human
Resource Code, §61.034.
§81.17. Research Projects.

(a) Policy.

(1) he Texas Youth Commission
(TYC) encourages and uses research to aid
decision making for youth treatment pro-

grams and agency operations and collabo-
rates with otier agencies whenever possi-
ble. This policy sets forth procedures which
comply with state and federal guidelines
and accepted professional and scientific eth-
ics.

(2) Any patentable product, pro-
cess, or idea that might result from a re-
search project funded by the Texas Youth
Commission is the property of the Texas
Youth Commission.

(3) Participation by TYC youth
as research subjects is restricted as follows.

(A) TYC youth will not be
used in experimental projects involving
medical, pharmaceutical, or cosmetic re-
search.

(B) TYC youth may partici-
pate in nonmedical, nonpharmaceutical or
noncosmetic research on a voluntary, non-
coercive basis.

(C) TYC youth who elect to
participate in research projects will not be
denied basic services available to other
youth, nor participate in research activities
which may accrue negative personal results.

(4) TYC staff, university faculty
or students, or contracted firms or individu-
als may, if approved, conduct research if
they:

(A) show that the proposed
project will provide benefits to TYC or the
juvenile justice profession;

(B) ensure confidentiality of
TYC youth;

(C) do not place undue bur-
den on TYC staff, youth or resources; and

(D) agree to comply with
other agency rules of conduct for research
as specified in subsection (b) of this section.

(b) Rules. Procedures for research
projects are managed through the research
and planning department according to the
following rules.

(1) Research Proposals. Project
directors other than those employed by the
research and planning department must sub-

mit a research proposal to the research and
planning department including:

(A) project title;

(B) names and qualifications
of all project researchers;
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(C) purpose (e.g., thesis,
professional paper, dissertation);

(D) research design and
methodology;

(E) number of and time re-
quired by each TYC youth if used in re-
search;

(F) provisions for confidenti-
ality of youth names and identification
numbers;

(G) amount of TYC staff
time needed;

(H) benefit to TYC or juve-
nile profession;

() research supervisor, if
any (e.g., Chairman of Thesis Committee);
and

(J) amount and source of
funding, if any.

(2) Approval of Proposals.

(A) For research by project
directors outside of the research and plan-
ning department, the research and planning
department reviews proposals for determi-
nation of need for the research, resources
available to conduct the research, and ade-
quacy of proposal, and then disapproves the
project or seeks agency approval.

(B) Proposals limited to top-
ics requiring only routine TYC data may be
approved by the director of research and
planning,

(C) On-site research propos-
als are circulated to affected field adminis-
trators for their review, comment and
approval.

(D) Proposals requiring use
of TYC staff time and/or youth will be
presented to the executive committee or to
the executive director for approval.

(E) Approved non-TYC staff
proposals requiring field work and interac-
tion with youth and staff are presented to
the board by the research and planning de-
partment for approval.

(3) Research Agreement. Com-
mencement of an outside research project is
authorized following entry into 8 research
agreement by TYC and the research con-
sultant. The agreement shall contains the

following:

(A) a description of the re-
search project;

(B) an agreement to maintain
the confidentiality of individual youth; and

(C) a clause providing that
any patentable product, process, or idea that
results from the performance of the research
agreement, and for which TYC has ex-
pended appropriated funds, shall become
the property of the Texas Youth Commis-
sion,

(4) Monitoring Projects. The re-
search and planning department is responsi-
ble for monitoring of the project. Research
and planning staff will monitor research
prejects and propose adjustments when nec-
essary.

(5) Research Resuits. The re-
search and planning department will:

(A) review research results
and evaluate the conclusions;

(B) distribute the final re-
search report to appropriate staff and to
other interested parties;

(C) recommend to the execu-
tive director any changes in programs or
operations that the research results indicate.

(6) Demonstration Programs.

(A) Demonstration  (pilot)
programs may be implemented as a result of
research.

(B) Demonstration programs
which are not based on TYC conducted
research may also be implemented.

(C) Executive director ap-

proval is required for all demonstration pro-
grams.
This agency hereby certifies that the proposal
has bsen reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Juns 2, 1994.

TRD-9441708 Steve Robinson
Executive Director
Texas Youth Commiesion

Eartiest possible date of adoption: July 11,
1994

For further information, please call: (512)
483-5244

¢ ¢ ¢

Part XIII. Texas
Commission on Fire
Protection

Chapter 401. Practice and
Procedure

The Texas Commission on Fire Protection
proposes a new Chapter 401, conceming
practices and procedures for contested cases
and vrule making proceedings. New
Subchapter A, §§ 401.1, 401.3, 401.5, 401.7,
401.9 401.11, 401.13, and 401.15, concem-
ing general provisions and definilions in-
cludes provisions for the chapter'’s purpose
and scope, definitions, delegation of duthority,
construction, official action, presentations to
the commission, computation of time, and
writlen agreements.

New Subchapier B, §401.17 and §401.19,
concerning rule making proceedings includes
requrements and procedures for petitioning
for adoption of new rules or rule changes.

New Subchapter C, §§401.21, 401.23,
401.25, 401.27, and 401.29, conceming
parties includes provisions conceming ap-
pearances and right to an attomey in con-
tested cases, classification of parties,
intervention, consolidation and severance,
and alignment of parties.

New Subchapter D, §§401.31, 40133,
401.35, 401.37, and 401.39, conceming dis-
covary outines the forms and scope of dis-
covery in contested cases, service and filing
of discovery requests and responses, dead-
lines for responses, requests for admission,
and discovery orders.

New Subchapter E, §§401.41, 401.43,
401,45, 40147, and 401.49, concerning
prehearing proceedings establishes require-
ments for preliminary staff conferences,
prehearing conferences before an adminisira-
tive law judge, interim orders, appeals of in-
terim orders, and prehearing statements.
New Subchapter F, §§401.51, 401.53,
401.55, 401.57, 401.59, 401.61, 401. 63,
401.65, 401.67, 401.69, 401.71, 401.73,
40175, 401.77, 401.79, 401.81, 401.83,
401.85, 401.87, 401.89, 401.91, 401.93,
401.95, and 401.97, conceming contested
cases establishes requisites for the initiation,
conduct, and appeal of contested cases in
accordance with the Texas Administrative
Procedwre Act.

New Subchapter G, §§401.101, 401.103, and
401.105, conceming conduct and decorum,
sanctions, and penalties, outines minimum
standards of conduct and decorum in con-
tested cases, discovery sanctions, and crite-
ria for imposition of adminisirative penalties
authorized by law.

New Subchapter H, §§401.111, 401.113,
401.115, 401.117, and 401.119, conceming
reinstatement, outlines procedures for apply-
ing for reinstatement of a license or certifi-
cate, evaluation of such applications, and
commission action possible upon reinstate-
ment.

New Subchapter |, §§401.121, 401.123,
401.125, and 401.127, conceming nolice and
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processing periods for license applications,
eslablish requirements for notice of defi-
ciency, maximum time periods, and appeals
for violating time periods.

Jack Woods, General Counsel, has deter-
mined that for the first five year period the
new rules are in effect there will be no fiscal
implications for state and local govemments
as a result of enforcing or administering the
rules.

Mr. Woods also has determined that for each
year of the first five years the new rules are in
effect, the public benefit anticipated as a re-
sult of enforcing the new rules will be clarifi-
cation of procedures that will apply agency
wide and provide consistent practice and pro-
cedure in cases all within the agency's juris-
diction. There will be no effect on small or
large businesses. There #re no additional
economic cost of compliance for persons.

Comments on the proposal may be submittéd
to Jack Woods, General Counsei, Texas
Commission on Fire Protection, P.O. Box
2286, Austin, Toxas 78768-2286.

Subchapter A. General Provi-
sions and Definitions

¢ 37 TAC §§401.1, 401.3, 401.5,
401.7, 4019, 401.11, 401.13,
401.15

The new sections are proposed under the
Govemment Code, §419.008, which provides
the commission with guthority to adopt rules
for the administration of its powers and du-
fies; and Governmemt Code, §2001.004,
which requires a state agency to adopt rules
of practica stating the nature and require-
ments of ali available formal and informal
procedures.

The Government Code, Chapter 419,
§419.036 and §419.908 are atfected by these
new sections. In addition, the Government
Code, Chapter 2001, §§2001. 001-2001.147
are affected by these sections.

§401.1. Purpose and Scope.

(a) Purpose. The purpose of this
chapter is to provide a system of procedures
for practice before the Texas Commission
on Fire Protection that will promote the just
and efficient disposition of proceedings and
public participation in the decision-making
process. The provisions of this chapter shall
be given a fair and impartial construction to
attain these objectives.

(b) Scope.

(1) This chapter shall govern the
initiation, conduct, and determination of
proceedings required or permitted by law in
matters regulated by the commission,
whether instituted by order of the commis-
sion or by the filing of an application, com-
plaint, petition, or any other pleading.

(2) This chapter shall not be
construed so as to enlarge, diminish, mod-
ify, or otherwise alter the jurisdiction, pow-
ers, or authority of the commission, its staff,

or the substantive rights of any person.

(3) This chapter shall not apply
to applications or proceedings concerning
Fire Department Emergency Program funds
which are governed by Chapter 46] of this
title (relating to General Administration),
Chapter 463 of this title (relating to Appli-
cation Criteria), and Chapter 465 of this

title (relating to Equipmen’, Facilities, and.

Training Standards).

{(4) This chapter shall not apply
to matters related solely to the internal per-
sonnel rules and practices of this agency.

(5) To the extent that any provi-
sion of this chapter is in conflict with any
statute or substantive rule of the commis-
sion, the statute or substantive rule shall
control.

§401.3. Definitions. The following terms,
when used in this chapter, shall have the
following meanings, unless the context or
specific language of a section clearly indi-
cates otherwise.

Advisory Committee-An advisory
committee or advisory council that is re-
quired to assist the commission in its rule-
making function and whose members are
appointed by the commission pursuant to
Government Code, §419.018, or other law.

Agency-Includes the commission,
the executive director, the state fire mar-
shal, and all divisions, departments, and
employees thereof.

APA-The Administrative Procedure
Act, Chapter 2001, Government Code, as it
may be amended from time to time.

Applicant-A person, including the
commission staff, who seeks action from
the commission by written application, peti-
tion, complaint, notice of intent, appeal, or
other pleading that initiates a proceeding.

Application-A written request seek-
ing a license from the commission, petition,
complaint, notice of intent, appeal, or other
pleading that initiates a proceeding,

Authorized Representative-A person
who enters an appearance on behalf of a
party, or on behalf of a person seeking to be
a party or otherwise, to participate in a
commission proceeding.

Chairman-The commissioner who
serves as presiding officer of the commis-
sion pursuant to Government Code,
§419.007.

Commission-The Texas Commis-
sion on Fire Protection.

Commissioner-One of the appointed
members of the decision-making body de-
fined as the commission.

Complainant-Any person, including
the commission’s legal staff, who files a
signed written complaint intended to initiate
a proceeding with the commission regarding
any act or omission by a person subject to
the commission’s jurisdiction.

Contested Case-A proceeding, in-

cluding but not restricted to, the issuance of
certificates, licenses, registrations, permits,
etc., in which the legal rights, duties, or
privileges of a party are to be determined by
the Agency after an opportunity for adjudi-
cative hearing.

Days-Calendar days, not working
days, unless otherwise specified in this
chapter or in the commission’s substantive
rules.

Division-An administrative unit for
regulation of specific activities within the
commission’s jurisdiction.

Executive Director-The executive
director appointed by the commission
pursuant to Government Code, §419.009.

Fire Marshal-The state fire marshal
appointed pursuant to Government Code,
§417.002.

Hearings Officer-An administrative
law judge on the staff of the State Office of
Administrative Hearings assigned to con-
duct a heaning and to issue a proposal for
decision, including findings of fact and con-
clusions of law, in a contested case pursuant
to Government Code, Chapter 2003.

License-Includes the whole or part
of any agency permit, certificate, approval,
registration, license, or similar form of per-
mission required or permitted by law

Licensee-A person who holds an
agency permit, certificate, approval, regis-
tration, license, or similar form of permis-
sion required or permitted by law.

Licensing-Includes the agency pro-
cess respecting the granting, denial, re-
newal, revocation, suspension, annulment,
withdrawal, or amendment of a license.

Party-Each person or agency named
or admitted as a party in a contested case.

Person-Any individual, partnership,
corporation, association, governmental sub-
division, or public or private organization of
any character other than the commission.

Pleading-A written document sub-
mitted by a party, or a person seeking to
participate in a proceeding, setting forth
allegations of fact, claims, requests for re-
lief, legal argument, andfor other matters
relating to a commussion proceeding,

Presiding Officer-The chairman, the
acting chairman, the executive director, the
fire marshal, or a duly authorized hearings
officer.

Proceeding-Any hearing, investiga-
tion, inquiry, or other fact-finding or
decision-making procedure, including the
denial of relief or the dismissal of a com-
plaint.

Respondeint-A  person under the
commission’s jurisdiction against whom
any complaint or appeal has been filed or
who is under formal investigation by the
commission.

§401.5. Delegation of Authority

(a) All decisions to suspend, re-
voke, or deny an application for any certifi-
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cate or approval, to reprimand or place on
probation the holder of such certificate or
approval, or to impose an order for restitu-
tion, remedal action, or administrative pen-
altes pursuant to Government Code,
Chapter 419, shall be made by the executive
director

(b) Al decisions to suspend, re-
voke. or deny an application for any permit,
license, certificate of registration, or testing
laboratory approval, or to impose an order
pursuant to Government Code, Chapter 417,
to cease and desist, or for restitution, reme-
dial action, or monetary forfeitures for vio-
lations of provisions of the Insurance Code,
other laws, and regulations administered
and enforced by the state fire marshal, shall
be made by the state fire marshal.

§401.7 Construction.

(a) A provision of a rule referring
to the commussion, the executive director,
or the fire marshal, or a provision referring
to the presiding officer, is construed to ap-
ply to the commission or chairman if the
matter is within the jurisdiction of the com-
mission, to the executive director if the
matter is within the jurisdiction of the exec-
utive director, or to the fire marshal if the
matter 1s within the jurisdiction of the fire
marshal.

(b) Unless otherwise provided by
law, any duty imposed on the commission,
the chairman, the executive director, or the
fire marshal may be delegated to a duly
authorized representative. In such case, the
provisions of any rule referring to the com-
mission, the chatrman, the executive direc-
tor, or the fire marshal shall be construed to
also apply to the duly authorized repre-
sentative of the commission, the chairman,
the executive director, or the fire marshal.

§401 9 Records of Official Action. Al of-
ficial acts of the commission, the executive
director, or the fire marshal shall be evi-
denced by a recorded or written record.
Official action of the commission, the exec-
utive director, or the fire marshal shall not
be bound or prejudiced by any informal
statement or opwion made by any member
of the commission, the executive director,
the fire marshal, or the employees of the
agency.

§401 11 Presentations to the Commission.

(a) Statements concerning items
which are part of the commussion’s posted
agenda Persons who desire to make presen-
tations to the commission concerning mat-
ters on the agenda for a scheduled
commussion meetng or advisory committee
meeting shall complete registration cards
which shall be made available at the entry
to the place where the commission's sched-

uled meeting is to be held. The registration
cards shall include blanks in which all of
the following information must be dis-
closed:

(1) name of the person making a
presentation;

(2) a statement as to whether
the person is being reimbursed for the pre-
sentation; and if so, the name of the person
or entity on whose behalf the presentation is
made;

(3) a statement as to whether the
presenter has registered as a lobbyist in
relationship to the matter in question;

(4) a reference to the agenda
item which the person wishes to discuss
before the commission;

(5) an indication as to whether
the presenter wishes to speak for or against
the proposed agenda item;

(6) a statement verifying that all
factual information to be presented shall be
true and correct to the best of the knowl-
edge of the speaker.

(b) Discretion of the chairman of
the commission The presiding officer of
the commission or the advisory committee,
as the case may be, shall have discretion in
setting reasonable limits on the time to be
allocated for each presentation, If several
persons wish to address the commission or
advisory committee on the same agenda
item, it shall be within the discretion of the
chair to request that persons who wish to
address the same side of the issue coordi-
nate their comments, or limit their com-
ments to an expression in favor of views
previously articulated by persons speaking
on the same side of an issue.

(c) Requests that issues be placed
on an agenda for discussion. Persons who
wish to bring issues before the commission
shall first address their request to the Exec-
utive Director, Texas Commission on Fire
Protection, P.O. Box 2286, Austin, Texas
78768-2286. Such requests should be sub-
mitted at least 45 days in advance of com-
mission meetings, but in no event less than
15 days. The decision whether to place a
matter on an agenda for discussion before
the full commussion, or alternatively before
a commission advisory committee, or with
designated staff members, shall be within
the discretion of the executive director.

$§401.13. Cumputation of Time.

(a) Computing Time. In computing
any period of time prescribed or allowed by
these rules, by order of the Agency, or by
any applicable statute, the period shall be-
gin on the day after the act, event, or de-
fault in controversy and conclude on the last
day of such computed period, unless it be a
Saturday, Sunday, or a legal holiday, in

which event the period runs until the end of
the next day which is neither a Saturday,
Sunday, nor a legal holiday. A party or
attorney of record notified by mail under
§401.61 of this title (relating to service of
documents) is deemed to have been notified
on the date on which notice is mailed.

(b) Extensions. Unless otherwise
provided by statute, the time for filing any
pleading, except a notice of protest, may be
extended by order of the director, upon the
following conditions.

(1) A written motion must be
duly filed with the director prior to the
expiration of the applicable period of time
allowed for such filings.

(2) The written motion must
show good cause for such extension and
that the need is not caused by the neglect,
indifference, or lack of diligence on the part
of the movant.

(3) A copy of any such motion
shall be served upon all other parties of
record to the proceeding contemporaneously
with the filing thereof.

§401.15. Agreements 1o be in Writing.

(a) Unless precluded by law, infor-
mal disposition may be made of any con-
tested case by stipulation, agreed
settlement, consent order, or default.

(b) No stipulation or agreement be-
tween the parties, their attorneys or repre-
sentatives, with regard to any matter
involved in any proceeding before the
Agency, shall be enforced unless it shall
have been reduced to writing and signed by
the parties or their authorized repre-
sentatives, or unless it shall have been dic-
tated into the record by them during the
course of a hearing, or incorporated in an
order bearing their written approval. This
rule does not limit a party’s ability to
waive, modify, or stipulate any right or
privilege afforded by thes¢ rules, unless
precluded by law.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994,

TRD-9441799 Jack Woods
General Counsel
Texas Commission on Fire
Commission

Earliest possible date oi adoption: July 11,
1994

For further information, please call: (512)
918-7184
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Subchapter B. Rulemaking
Proceedings
e 37 TAC §401.17, §401.19

The new sections are proposed under the
Government Code, §419.008, which provides
the commission with authority to adopt rules
for the adinistration of its powers and du-
ties; and Government Code, §2001.004,
which requires a state agency to adopt rules
of practice stating the nature and require-
ments of all available formal and informal
procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addition, the Govern-
ment Code, Chapter 2001, §2001.001-
2001.147 are affected-by these sections.

§401.17. Requirements. Except for the re-
quirements of mandatory rule development
by advisory committees provided for by
law, the procedure for rulemaking is gov-
erned by Subchapter B of the Administra-
tive Procedure Act.

§401 19 Petition for Adoption of Rules.

(a) Any person may petition the
commission requesting the adoption of a
new rule or an amendment to an existing
rule as authorized by the APA, §2001. 021.

(b) Petitions shall be sent to the
executive director. Petitions shall be
deemed sufficient if they contain:

(1) the name and address of the
person or entity on whose behalf the appli-
cation is filed;

(2) specific reference to the ex-

isting rule which is proposed to be changed,
amended, or repealed;

(3) the exact wording of the
new, changed, or amended proposed rule
with new language underlined and deleted
language dashed out;

(4) the proposed effective date;
and

(5) a justification for the pro-
posed action set out in narrative form with
sufficient particularity to inform the com-
mission and any other interested person of
the reasons and arguments on which the
petitioner is relying.

(c) The executive director shall di-
rect that the petition for adoption of rules be
placed on the next agenda for discussion by
the commission or an advisory committee
with subject matter jurisdiction in accord-
ance with §401. 11 of this title (relating to
Presentations to the Commission).

(d) A request for clarification of a
rule shall be treated as a petition for a rule
change. The commission staff may request
submission of additional information from
the applicant to comply with the require-

ments of subsection (b) of this section.

This agency hereby certifies that the proposal
has been reviewed by lagal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441800 Jack Woods
General Counsel
Texas Commission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ * L4

Subchapter C. Parties

* 37 TAC §§40121, 401.23, 40125,
401.27, 401.29

The new sections are proposed under the
Govermnment Code, §419.008, which provides
the commission with authority to adopt rules
for the administration of its powers and duties
and Government Code, §2001.004, which re-
quires a state agency o adopt rules of prac-
tice stating the nature and requirements of all
available formal and informal procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addition, the Govern-
ment Code, Chapter 2001, §§2001.001-
2001.147 are affected by these sections.

§401.21. Appearances and Right to Attor-
ney.

(a) A person appearing at any pro-
ceeding may be represented by a licensed
attorney or by any duly authorized repre-
sentative. The authorized representative is
held to the same procedural and substantive
standards as attorneys authorized to practice
law. An appearance by an authorized repre-
sentative may be entered in person or by
subscribing the representative’s name upon
any pleading filed on behalf of the party or
a person seeking to be a party or otherwise
participate in the proceeding. The presiding
officer may require a representative to sub-
mit proof of his or her authority to appear
on behalf of another person. The authorized
representative shall be considered to remain
a representative of record unless a statement
or pleading to the contrary is filed or stated
in the record

(b) A party or the representative of
a party shall enter an appearance in a con-
tested case at least ten days before the
initial hearing date of the contested casc.
The filing of a Notice of Hearing or a
Request for Hearing or other pleading that
commences a contested case shall be con-
sidered an entry of appearance. Failure to
timely enter an appearance as provided
herein shall entitle the opposing party to a
reasonable continuance as determined by
the Hearings Officer, but for not less than

ten days

(c) Lead counsel. A party repre-
sented by more than one attorney or autho-
rized representative in a matter before the
commission may be required to designate a
lead counsel who is authorized to act on
behalf of all of the party’s representatives,
but all other attorneys or authorized repre-
sentatives for the party may take part in the
proceeding in an orderly manner, as ordered
by the presiding officer.

§401.23. Clussification of Parties.

(a) Parties. Parties to proceedings
before the commission shall be classified
into the following categories:

(1) applicants or complainants;
(2) respondents,
(3) 1ntervenors;, and

(4) general Counsel or his desig-
nee.

(b) Rughts of Parties. Subject to the
alignment of the parties pursuant to §401.29
of this title (relating to Alignment of
Parties), parties to proceedings have the
right to present a direct case, cross-examine
all witnesses, conduct discovery, make oral
or written legal arguments, and otherwise
fully participate in any proceeding. The le-
gal staff shall have no right to seek judicial
review of any commission decision.

(c) Protestants. Any person who
has not intervened in a proceeding, or who
has been denied permission to intervene,
shall not be considered a party. The presid-
ing officer may allow oral or written com-
ments to be made by protestants.

§401.25 Intervention.

(a) Standing The general counsel
or his designee shall have standing in all
proceedings before the commission, and
need not file a notice of intervention. In
order to be recognized as a party to a com-
mission proceeding, a person must file a
motion to intervene under this section. A
person has standing to intervene if that per-
son:

(1) has a right to participate
which 1s expressly conferred by statute,
commission rule or order or other law; or

(2) has a justiciable interest
which may be directly affected by the out-
come of the proceeding

(b) Necessity for Filing Motion to
Intervene. Applicants, complainants, and re-
spondents as defined in §401.3 of this title
(relating to Definitions), are necessary
parties to proceedings that they have initi-
ated or which have been initiated against
them, and need not file motions to intervene
or notices of intervention in order to partici-
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pate as parties in such proceedings.

(c) Time for Filing Motion. Mo-
tions to intervene shall be filed no less than
30 days from the imitial hearing date of the
proceeding, unless otherwise provided by
statute, commission rule, or order of the
presiding officer. The motion to intervene
shall be served upon all parties to the pro-
ceeding and upon all persons that have
pending motions to intervene.

(d) Rights of Persons with Pending
Motions. Persons who have filed motions to
intervene shall have all rights and obliga-
tions of a party pending the presiding offi-
cer’s ruling on the motion to intervene.

(e) Late Intervention.

(1) A motion to intervene that
was not timely filed may be granted at the
discretion of the presiding officer. In acting
on a late filed motion to intervene, the
presiding officer shall consider.

(A) any objections that are
filed,

(B) whether the movant had
good cause for failing to file the motion
within the time prescribed,

(C) whether any prejudice lo,
or additional burdens upon, the existing
parties might result from permitting late
intervention,

(D) whether any disruption
of the proceeding might result from permit-
ting the late intervention; and

(E) whether the public inter-
est 1s served by allowing the intervention

(2) The presiding officer may
impose limitations on the participation of an
intervenor to avoid delay and prejudice to
other parties

3) Except as otherwise or-
dered, an intervenor shall accept the proce-
dural schedule and the record of the
proceeding as it existed at the time of filing
the motion to intervene.

§401 27. Consolidation and Severance.

(a) Consolidation. A motion for
consolidation of proceedings shall be mn
writing. With prior notice to the parties, the
presiding officer may order the consolida-
tion of proceedings on his or her own initia-
tive. Proceedings may be consolidated if the
presiding officer finds that: the proceedings
involve common questions of law or fact;
consolidation would serve the interest of
efficiency or prevent unwarranted expense
and delay; and the applicant’s ability to

present its case and other parties’ ability to
respond to the applicant’s case are not un-
duly prejudiced. Proceedings shall be con-
solidated if requested based on the agree-
ment of all parties, and if such
consolidation would not unreasonably cur-
tail the time available to process one or
more of the proceedings proposed for con-
solidation

(b) Severance A motion for sever-
ance of a proceeding or issue within a pro-
ceeding shall be in writing. With prior
notice to the parties, the presiding officer
may order the severance of proceedings on
his or her own inutiative. Proceedings or
issues may be severed if the presiding offi-
cer finds that severance would serve the
interest of efficiency or prevent unwar-
ranted expense and delay; and the apph-
cant's ability to present its case and other
parties’ ability to respond to the applicant’s
case would not be unduly prejudiced. Pro-
ceedings or issues within a proceeding shall
be severed if requested based on the agree-
ment of all parties.

§401.29. Alignment of Parttes.  Parties, ex-
cept for the general counsel, may be aligned
for the purposes of participating in a hear-
ing if the parties have the same positions on
issues of fact or law. To the extent that
alignment is determined to be necessary, the
presiding officer shall order alignment of
the parties at the earliest reasonable oppor-
tunity so as to avoid unnecessary duplica-
tion of effort and to allow aligned parties an
adequate opportunity to prepare for hearing.
The presiding officer may limit the number
of representatives of aligned parties who
may conduct cross- examination of any par-
ticular witness during the hearing on the
merits.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt
Issued in Austin, Texas, on June 3, 1994.
TRD-9441801 Jack Woods

General Counsael

Texas Commission on Fire
Protection

Earliest possible date of adoption. July 11,
1994

For futher information, please call. (512)
918-7184
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Subchapter D. Discovery

* 37 TAC §§401.31, 401.33, 401.35,
401.37, 401.39

The new sections i1s proposed under the Gov-
ernment Code, §419 008, which provides the
commission with authority to adopt rules for
the administration of its powers and duties;
and Government Code, §2001 004, which re-
qures a state agency to adopt rules of prac-

tice stating the nature and requirements of all
available formal and informal procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addition, the Govern-
ment Code, Chapter 2001, §§2001.001-
2001.147 are affected by these sections.

§401.31. Forms and Scope of Discovery in
Contested Cuses.

(a) Forms. Permissible forms of
discovery by parties are:

(1) oral depositions of a party or
a nonparty,

(2) written interrogatories to a
party,

(3) requests of a party for ad-
mission of facts or the genuineness or iden-
tity of documents or thungs;

(4) requests of a party for pro-
duction of documents and things for exami-
nation and copying or photographing; and

(5) requests of a party for entry
upon and examnation of real or personal
property, or both.

{b) Scope. The scope of discovery
shall be the same as provided by the Texas
Rules of Civil Procedure and shall be sub-
ject to the constraints provided therein for
privileges, objections, protective orders and
duty to supplement, as well as the proceed-
ings provided in the APA, Govemnment
Code, §§2001.081-2001.103. All discovery
may commence upon the filing of an action
or proceeding. No discovery may be initi-
ated by a party seeking discovery after the
imtial hearing date, unless allowed by the
Hearing Officer upon a showing of good
cause.

§401.33. Service and Filing of Discovery
Requests and Responses  Requests for
discovery and responses thereto shall be
served in the manner provided by §401.61
of this title (relating to Service of Docu-
ments) and should not be filed with the
State Office of Administrative Hearings ex-
cept as provided in §401.39 of this title
(relaing to Discovery Orders). Depositions
shall be returned in the manner provided in
the APA, Government Code, §2001.100.
Except for good cause shown, all request
for discovery shall be timely made prior to
the hearing

§401.35. Deadlines for Responses to Dis-
covery Requests.  Responses to discovery
requests shall be made within a reasonable
time pertod of not less than 14 days after
receipt of service as directed by the party
seeking discovery. The Hearings Officer
may shorten or lengthen such time periods
as the interest of justice requires. Nothing
within this section shall prevent the party

19 TexReg 4494 June 10, 1994 Texas Register +



seeking discovery from extending response
deadlines by agreement, but no such agree-
ment shall be enforceable unless in writing
and filed in the contested case that forms
the basis for the discovery requests as pro-
vided in §401.15 of this title (relating to
Agreements to be in Writing)

§401.37. Request for Admission. Except
as otherwise provided, requests for admis-
sion shall be governed by the applicable
provisions of the Texas Rules of Civil Pro-
cedure. Each matter for which an admussion
is requested shall be separately stated The
matter shall be deemed to be admitted with-
out necessity for an order unless, within the
prescribed time for responding, the party to
whom the request 1s directed serves upon
the requesting party a written answer or
objection addressed to the matter The Re-
quest for Admission document must clearly
set forth this provision for deemed admis-
sions, i bold print or by underlining, in a
conspicuous location calculated to inform
the opposing party of the consequences of a
failure to respond within the prescribed
time, as provided in §401.35 of this ttle
(relating to Deadlines for Response to Dis-
covery Request). The presiding ofticer may
permit withdrawal or amendment of re-
sponses and deemed admissions upon a
showing of good cause, if necessary in the
interest of justice.

§401.39. Discovery Orders

(a) Commusston to take Deposition
The Hearings Officer is authorized to issue
a Commussion to take a deposition, which
shall authorize the issuance of any subpoe-
nas necessary to require that the witness
appear and produce, at the time the deposi-
tion is taken, books, records, papers. or
other objects that may be necessary and
proper for the purposes of the proceedings.
Requests for issuance of a Commission to
take deposition shall be filed with the Hear-
ings Officer with a proposed Commission to
take deposition only if the parties disagree
on the scheduling or scope of the deposi-
tion.

(b) Other Discovery Orders. The
Hearings Officer may issue protective or-
ders and orders compelling discovery re-
sponses. Request for orders compelling
discovery shall contain a statement that,
after due diligence, the desired information
cannot be obtained through informal means,
good faith efforts at negotiation have failed
to produce the requested discovery and that
good cause exists for requiring discovery
The Hearings Officer may conduct 1n
camera inspections of materials when re-
quested by a party or when necessary to
determine facts required to issue appropriate
discovery orders, including protective or-
ders. The request for discovery order may
be denied if the request is untimely or un-

duly burdensome in hight of the complexity
of the proceeding, if the requesting party
has failed to exercise due diligence, if the
discovery would result in undue cost to the
parties or unnecessary delay in the proceed-
ing, or for other good cause in the interest
of justice.

(c) Sanctions After notice and op-
portunity for hearing, an order imposing
sanctions, as are just, may be issued by the
Hearings Officer for failure to comply with
a discovery order, or subpoena issued
pursuant to a commission for deposition or
production of books, records, papers, or
other objects, in accordance with §401.103
of this title (relating to Discovery).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued In Austin, Texas, on June 3, 1994

TRD-9441802 Jack Woods
Ganeral Counsel
Texas Commission on Fire
Proctection

Eailiest possible date of adoption July 11,
1994

For futher nformation, please call. (5t2)
918-7184
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Subchapter E. Prehearing Pro-
ceedings

e 37 TAC §§401.41, 401.43, 40145,
401.47, 401.49

The new sections are proposed under the
Government Code, §419 008, which provides
the commission with authority to adopt rules
for the admirustration of its powers and du-
ties; and Government Code, §2001.004,
which requires a state agency to adopt rules
of practice slating the nature and require-
ments of all availlable formal and informal
procedures.

The Government Code, Chapter 419,
§419 036 and §419.906 are affected by these
proposed sections In addition, the Govern-
ment Code, Chapter 2001, §2001.001-
2001 147 are affected by these sections

§401 41. Preliminary Staff Conference.

(a) General. After receipt of prelim-
nary notice of alleged violations of laws or
rules administered or enforced by the com-
mussion and its staff, the holder of the cer-
tificate or license may request a conference
with the commission’s enforcement staff for
the purpose of showing compliance with all
requirements of law, or to discuss informal
disposition of any complaint or contested
case, pursuant to the Government Code,
§419906(c) and §2001.056

(b)  Representation The licensee
may be represented by counsel or by a
representative of his or her choice The

commission shall be represented by one or
more members of 1its enforcement staff and
by staff legal counsel.

(¢c) Informal Proceedings. The con-
ference shall be informal, and will not fol-
low procedure established in Subchapter F
of this chapter (relating to Contested Cases)
for contested cases. At the discretion of the
commission representative(s), the licensee,
the licensee’s attorney or representative,
and the commussion staff may question
witnesses, make relevant statements, pre-
sent affidavits, reports, letters, or statements
of persons not 1n attendance, and may pre-
sent such other evidence as may be appro-
priate  The commission’s representative(s)
may prohuibit or limit attendance by other
persons and may prohibit or limit access to
the commission's investigative file by the
licensee, the licensee’s representative, and
the complainant, if present. At the discre-
tion of the commission’s representative(s) a
recording may be made of none or all of the
staff conference

{d) Settlement Conference At the
discretion of the commission’'s repre-
sentative(s), the preliminary staff confer-
ence may be concluded, and a settlement
conference inttiated to discuss staff recom-
mendations for informal resolution of the
1ssues. Such recommendations may include
any disciplinary actions authorized by law,
including restitution, remedial actions, or
such reasonable restrictions that may be 1n
the public interest. Recommendations for
administrative penalties or monetary forfel-
tures shall be made in accordance with
§401 105 of thus title (relating to Adminis-
trative Penalties). These recommendations
may be modified by the commission’s rep-
resentative(s) based on new information, a
change of circumstances, or to expedite res-
olution 1n the interest of protecting the pub-
lic The commission’s representative may
also recommend that the investigation be
closed or referred for further investigation

(e) Proposed Consent Order. The Li-
censee may accept or reject the settlement
recommendations of the commission staff
If the licensee accepts the recommenda-
tions, the licensee shall execute a settlement
agreement 1n the form of a proposed con-
sent order as soon thereafter as practicable.
If the licensee rejects the proposed agree-
ment, the matter may be scheduled for a
hearing as described 1n Subchapter F of this
title, relaing to Contested Cases

(f) Approval of Consent Order. Fol-
lowing acceptance and execution of the set-
tlement agreement recommended by staft,
said proposed agreement shall be submutted
to the executive director or the fire marshal,
according to the nature of the case, for
approval If the order 1s approved, it shall
be signed by the executive director or the
fire marshal, as the case may be If the
proposed order 1s not approved, the licensee
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shall be so informed and the matter shall be
referred to the commission staff for appro-
priate action to include dismissal, closure,
further negotiation, further investigation, or
a formal hearing.

§401.43. Prehearing Conferences. The
presiding officer shall schedule prehearing
conferences as necessary for the efficient
management of the proceedings. The pre-
siding officer shall conduct prehearing con-
ferences for any appropriate purpose,
including consideration of the following:

(1) motions and other prelimi-
nary matters related to the proceeding, in-
cluding notice, discovery, and procedural
schedules;

(2) settlement of the case, or
clarification and simplification of the issues;

(3) the necessity or desirability
of amended pleadings;

(4) the possibility of obtaining
stipulations that would avoid the unneces-
sary introduction of evidence;

(5) evidentiary matters, includ-
ing a request for interim relief;

(6) the specific procedures to be
followed at the hearing;

(7) the scheduling of the hearing
on the merits, and

(8) any other matters as may as-
sist the disposition of the proceeding in a
fair and efficient manner.

§401.45. Interim Orders. The presiding
officer shall issue orders covering proce-
dural and discovery matters, requests for
interim relief, and such other matters as
may aid in the conduct of the hearing and
efficient and fair disposition of the proceed-
ing. Interim orders may be written or stated
orally on the record.

§401.47. Appeal of an Interim Order.

(a) Availability of Appeal. Appeals
are available for any order of the presiding
officer that immediately prejudices a sub-
stantial or material right of a party, or mate-
nally affects the course of the hearing, other
than evidentiary rulings. Interim orders
shall not be subject to exceptions or appli-
cations for rehearing prior to issuance of a
report of a hearing officer

(b)  Procedure for Appeal. If the
presiding officer intends to reduce an oral
ruling to a written order, the presiding offi-
cer shall so indicate on the record at the
time of the oral ruling and shall promptly
1ssue the written order. Any appeal to the
fire marshal or the executive director as to
matters within their respective jurisdictions
shall be filed within five working days of

the issuance of the written order or the
appealable oral ruling. The appeal shall be
served on all parties by hand delivery, fac-
simile transmission, or by overnight courier
delivery.

(c) Contents. An appeal shall spec-
ify the reasons why the interim order is
unjustified or improper.

(d) Responses. Any response to an
appeal shall be filed within five working
days of the filing of the appeal.

(e) Motions for Stay. Pending a rul-
ing by the fire marshal or the executive
director, the presiding officer may, upon
motion, grant a stay of the interim order. A
motion for a stay shall specify the basis for
a stay. Good cause shall be shown for
granting a stay. The mere filing of an ap-
peal shall not stay the interim order or the
procedural schedule.

(f) Denial. The fire marshal or the
executive director, as the case may be, shall
rule on the interim order within 20 days of
the filing of the appeal. If the fire marshal
or the executive director, as the case may
be. does not rule on the appeal within 20
days of its filing, or extend the time for
ruling, the interim order is deemed ap-
proved and any granted stay is lifted. The
appeal may be carried with the underlying
case provided the fire marshal or executive
director does not act upon the appeal within
the time provided in this section.

(g) Reconsideration. The presiding
officer may treat an appeal as a motion for
reconsideration and may withdraw or mod-
ify the order under appeal prior to a deci-
sion on the appeal.

§401.49. Prehearing Statements.

(a) Prehearing Statements Re-
quired. Each party shall file a prehearing
statement no later than three days before the
start of a hearing unless the presiding offi-
cer determines that such a requirement
would add unjustified burden and expense
to the proceeding, or that a different dead-
line should be imposed. The presiding offi-
cer may impose sanctions provided in
§401.103 of this title (relating to Discovery
Sanctions) against any party who fails to
comply with the requirement that a
prehearing statement be filed.

(b) Contents of Prehearing State-
ment. Unless otherwise provided by order
of the presiding officer, the prehearing
statement shall contain the following infor-
mation:

(1) a concise statement of the
party’s position in the proceeding; ‘

(2) a concise statement of each
question of fact, law, or policy the party
considers at issue;

(3) a concise statement of the
party’s position on each issue identified
pursuant to paragraph (2) of this subsection;

(4) a statement of issues that
have been resolved by agreement of the
parties, including agreements that do not
include all parties;

(5) a statement as to any re-
quirement set forth in the prehearing order
that cannot be complied with, and the rea-
sons therefor; and such other information as
will aid in achieving an orderly disposition
of the proceeding.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt.
Issued in Austin, Texas, on June 3, 1994.

TRD-39441803 Jack Woods
General Counsel
Texas Commussion on Fire
Protection

Earliest possible date of adoption' July 11,
1994

For further information, please call (512)
918-7184
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Subchapter F. Contested Cases

* 37 TAC §§401.51, 401.53, 401.55,
401.57, 401.59, 401.61, 401.63,
401.65, 401.67, 401.69, 401.71,
401.73, 401.75, 401.77, 401.79,
401.81, 401.83, 401.85, 401.87,
401.89, 401.91, 401.93, 401.95,
401.97

The new sections are proposed under the
Government Code, §419 008 which provides
the commission with authority to adopt rules
for the adminsstration of its powers and du-
ties; and Government Code, §2001.004,
which requires a state agency to adopt rules
of practice stating the nature and require-
ments of all available formal and informal
procedwres.

The Governmemt Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addtion, the Govern-
ment Code, Chapter 2001, §§2001 001-
2001.147 are affected by these sections .

§401.51. Preliminary Notice and Opportu-
nity for Hearing.

(a) InGeneral. Except as otherwise
provided by law, the procedure for the
grant, denial, renewal, revocation, suspen-
sion, annulment, or withdrawal of a license
or certificate is governed by Govemnment
Code, §2001.054.

(b) Preliminary Notice. A revoca-
tion, suspension, annulment, or withdrawal
of a certificate or license is not effective
unless, before the institution of agency pro-
ceedings, the holder of the certificate or
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licenge receives preliminary notice of the
facts or conduct alleged to warrant the in-
tended action and an opportunity to show
compliance with all requirements of law, as
required by  Government Code.
§2001.054(c).

(c) Staff Conference. The holder of
the certificate or license may request a con-
ference with the commission’s enforcement
staff for the purpose of showing compliance
with all requirements of law, or to discuss
informal disposition of any complaint or
contested case, pursuant to the Government
Code, §419.906(c) and §2001. 056, and the
procedures provided in §401.41 of this title
(relating to Preliminary Staff Conferences).

(d) Request for Hearing. Except as
otherwise provided by law, if an applicant’s
original application or request for a license
or certificate is denied, he or she shall have
30 days from the date of denial to make a
written request for 2 hearing and, if so
requested, the hearing will be granted and
the provisions of the APA and this chapter
with regard to contested cases shall apply.

§401.53. Notice of Hearing.

(a) Notice in a contested case shall
comply with the APA, §2001.051 and
2001.052.

(b) Deposit in the United States
mails of a registered or certified letter, re-
turn receipt requested, containing a notice
of a hearing in compliance with the require-
ments specified in this rule, or containing a
copy of any decision or order addressed to
the affected party or the attorney of record
for the party at the party’s last known ad-
dress, shall constitute notice of the hearing
or of such decision or order. The date of
deposit as herein provided is the date of the
act, after which any designated period be-
gins to run as provided in § 401.13 of this
title (relating to Computation of Time).

§401.55. Hearings Officer.

(a) The fire marshal or the execu-
tive director, as the case may be, may des-
ignate and appoint a hearings officer to act
on his or her behalf in conducting any
hearing or proceeding held under this chap-
ter and to prepare proposals for decision on
those hearings.

(b) The hearings officer has the au-
thority to administer oaths; call and exam-
ine witnesses; issue subpoenas; make
rulings on motions, admissibility of evi-
dence, and amendments to pleadings; main-
tain decorum; schedule and recess the
proceedings from day to day; and make any
other orders as justice requires.

(c) If the hearings officer is unable
to continue presiding over a case at any
time before the final decision, another offi-

cer will be appointed who shall perform any
remaining function without the necessity of
repeating any previous proceedings.

§401.57.  Classification  of  Plead-
ings. Pleadings filed with the commission
shall include, byt not be limited to, peti-
tions, answers, replies, exceptions, and mo-
tions. Regardless of any error in its
designation, the pleading shall be accorded
its true status in the appeal in which it is
filed.

§401.59. Form and Content of Documents.

(a) All pleadings, briefs, and exhib-
its filed with the commission shall be legi-
bly handwritten, typewritten or printed on
paper 8 1/2 inches wide by 11 inches long.
Pleadings for which no other form is pre-
scribed shall contain:

(1) the name of the party seck-
ing to bring about or prevent action by the
agency,

) the names of all other
known parties,

(3) a concise statement of the
facts relied upon by the pleader,

(4) a prayer stating the type of
relief, action or order desired by the
pleader; '

(5) A ny other matter required
by statute;

(6) a certificate of service, as re-
quired by §401.61 of this title (relating to
Service of Documents); and

(7) the signature of the submit-
ting party or the party’s authorized repre-
sentative.

(b) Any pleading filed pursuant to
notice of a hearing may be amended up to
seven days prior to the hearing. Amend-
ments after that time will be at the discre-
tion of the presiding officer.

(c) Any pleading may adopt and in-
corporate, by specific reference thereto, any
part of any document or entry in the official
files and records of the agency.

§401.61. Service of Documents.

(a) Every pleading, plea, motion, or
communication filed with the commission
may be serviced by delivering a copy to all
party representatives of record either in per-
son or by agent or by courier receipted
delivery or by first class, certified, or regis-
tered mail, to the party’s last known ad-
dress, or by facsimile to the recipient's
current telecopier number.

(b) Service by mail shall be com-
plete upon deposit of the paper, enclosed in
a postpaid, properly addressed wrapper, in a

post office or official depository under the -
care and custody of the Unuited States Postal
Service.

(c) Service by facsimile completed
after 5:00 p.m. local time of the rectpient
shall be deemed served qn the following
day.

(d) The party representative shall
certify to the hearings officer compliance
with this rule in writing over the signature
of the party representative and on the filed
instrument

§401 63. Filing of Documents

(a) All pleadings relating to any
matter pending before the commission shall
be filed with the executive director. Plead-
ings relating to any matter pending before
the executive director or the fire marshal
shall be filed with the State Office of Ad-
mimstrative Hearings.

(b) Any document shall be deemed
filed only when actually received by the
commission, the assigned hearings officer,
or the designated docket clerk of the State
Office of Adminstrative Hearings

(c) Documents may be fied by
mail if sent by certified United States mail,
return receipt requested, or by an overnight
courier service. A document will be deemed
timely filed if it is mailed on or before one
day prior to the filing deadline as evidenced
by a legible postmark placed on the enve-
lope by the United States Postal Service and
the document was received by the commis-
sion, the hearings officer, or the designated
docket clerk by the closing of business on
the third calendar day following the filing
deadline

(d) Facsimile transmussion of plead-
ings by telecopier to the commission or
State Office of Administrative Hearings, in
proper form, containing a facsimile of the
signature of the party representative filing
the pleading, constitutes filing Parties shall
not mail a duplicate of the transmitted docu-
ment Filing by facsimile completed after
5:00 pm., Austin time, shall be deemed
filed on the following business day.

§401.65. Answers

(a) The respondent shall file an an-
swer within 20 calendar days after receiving
notice from the commission staff that a
formal proceeding has been initiated.

(b) The answer shall specifically
admit or deny each allegation 1n the formal
complaint and shall set forth all affirmative
defenses.

(c) The answer shall contain the
name of the respondent or the respondent’s
party representative, the mailing address,
telephone number during business hours,
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and facsimile number, if any.

(d) Al well-pled factual allegations
will be deemed admitted unless the respon-
dent’s answer, containing specific denials to
each allegation, is filed within the time
period prescribed in subsection (a) of this
section. A general denial shall not be suffi-
cient to controvert factual allegations con-
tained in the notice of hearing.

§401 67 Failure to Appear at Hear-
ing. Even though some or all of the
parties fail to appear in person or through
their duly authorized representative, the pre-
siding officer, may consider fully and dis-
pose of the matter pending if notice has
been given in accordance with law. Such
consideration and decision shall be on the
basis of the entire record in the proceedings.

§401.69. Motions for Continuance. A
motion for continuance shall specifically ar-
ticulate grounds constituting good cause and
shall be filed in writing.

§401.71. Dismissal Without a Hearing;
Nonsuits.

(a) The commission or its designee
may, on its own motion or the motion of a
party, dismiss an appeal without a hearing
for the following reasons' compromise, un-
necessary duplication of proceedings, res
Judicata, withdrawal, mootness, untimely
filing, lack of jurisdiction, failure of a party
requesting relief from the commission to set
forth facts in the pleadings that would sup-
port a decision in that party’s favor, failure
to state a claim for which relief can be
granted, or failure to prosecute.

(b) The petitioner may nonsuit the
proceeding at any time.

§401 73 Order of Procedure at Hearing.

(a) The petitioner may state briefly
the nature of the claim or defense, what the
petitioner expects to prove, and the relief
sought. Immediately after, the respondent
may make a similar statement, and the in-
tervenors and other parties will be afforded
similar rights as determined by the hearing
officer

(b) Evidence shall then be intro-
duced by the petitioner. The respondent and
intervenors shall have the opportunity to
cross-examine each of the petitioner’s
witnesses.

(c) Cross-examination is not limited
solely to matters raised on direct examina-
tion. Parties are entitled to redirect and re-
cross examination.

(d) Unless the statement has al-
ready been made, the respondent may
briefly state the nature of the claim or de-

fense, what the respondent expects to prove,
and the relief sought.

(e) Evidence, if any, shall be intro-
duced by the respondent. The petitioner and
any intervenors shall have the opportunity
to cross-examine each of the respondent’s
witnesses. !

(f) The intervenor and other parties
may make their statement, unless they have
already done so, and shall introduce their
evidence, if any. The petitioner and respon-
dent shall have the opportunity to cross-
examine the intervenor's witnesses.

(g) The petitioner may present re-
buttal evidence.

(h) The parties may be allowed
closing arguments at the discretion of the
hearings officer.

(i) The hearings officer may permit
deviations from this order of procedure in
the interest of justice.

§401.75. Witnesses.

(a) Testimony Under Oath. In any
hearing, the presiding officer shall adminis-
ter an oath or affirmation before taking
testimony from a witness.

(b) Limitations on Number of
Witnesses. The presiding officer has the
right in any proceeding to limit the number
of witnesses whose testimony will be repeti-
tious and to set time limits in order to
exclude irrelevant, immaterial, or unduly
repetitious testimony so long as all view-
points are given a reasonable opportunity to
be heard.

(c) Prepared Testimony. In all con-
tested proceedings and after service of cop-
ies upon all parties of record at such time as
may be designated by the presiding officer,
the prepared testimony of a witness upon
direct examination, either in narrative or
question and answer form, may be incorpo-
rated in the record as if read or received as
an exhibit, upon the witness’s being sworn
and identifying the same. Such witness shall
be subject to cross- examination and the
prepared testimony shall be subject to a
motion to strike in whole or in part.

(d) Witness Placed Under Rule. At
the request of any party to a contested
matter, or at the direction of the presiding
officer, the witnesses may be sworn and
removed out of the hearing room to some
place where they cannot hear the testimony
as delivered by any other witness in the
cause. This is termed placing witnesses un-
der the rule. No party to the proceeding
shall be placed under the rule. Where a
corporation or other legal entity is a party to
the proceeding, the presiding officer may
exempt from the rule an officer or other
representative of such corporation or other
legal entity to aid counsel in the presenta-

tion of the case. For good cause shown, the
presiding officer may exempt other poten-
tial witnesses from the operation of this rule
if the party requesting the exemption states
that it will not call any such person as a
witness. A request of an exemption pre-
cludes the requesting party from calling the
exempted person as a witness. If any party
be absent, the presiding officer, in his or her
discretion, may exempt from the rule a rep-
resentative of such party. Witnesses, when
placed under the rule, shall be instructed by
the presiding officer that they are not to
converse with each other or with any other
person about the proceeding other than the
attorneys in the proceeding, except by per-
mission of the presiding officer, and that
they are not to read any report of or com-
ment upon the testimony in the proceeding
while under the rule.

§401.77. Witness Fees and Expenses.

(a) A witness or deponent in a con-
tested case who is not a party and who is
subpoenaed or otherwise compelled to at-
tend a hearing or proceeding to give a depo-
sition is entitled to receive compensation for
mileage, transportation, meal, and lodging
expenses, and a witness fee of $10 a day (or
a greater amount as prescribed by agency
rule) in accordance with the APA,
§2001.103 as amended by Acts 1993, 73rd
Legislative, Chapter 1018, §11.

(b) Fees and expenses to which a
witness is entitled under this rule shall be
paid by the party at whose request the wit-
ness appears or the deposition is taken, on
presentation of proper vouchers sworn by
the witness and approved by the agency.

§401.79. Evidence. The introduction and
admissibility of evidence in a contested case
is covered by the APA, Subchapter D and
by these rules.

§401.81. Exceptions to Evidentiary Rulings.

A formal exception to an evidentiary rul-
ing of the presiding officer during a hearing
of a contested matter is permissible but not
required. Any ruling adverse to an objecting
party automatically preserves the exception
as if the exception had been made and
noted.

§401.83. Excluded Testimony. When testi-
mony is excluded by ruling of the presiding
officer, the party offering such evidence
shall be permitted to make an offer of proof
by dictating or submitting in writing the
substance of the proposed testimony, prior
to the conclusion of the hearing, and such
offer of proof shall be sufficient to preserve
the point for review by the agency. The
presiding officer may ask such questions of
the witness as he deems necessary to satisfy
himself that the witness would testify as
represented in the offer of proof. An alleged
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error in sustaining and objection to ques-
tions asked on cross-examination may be,
preserved without making an offer of proof.

§401.85. Motions During Hearings. Ex-
cept as provided in § 401.15 of this title
(relating to Agreements to be in Writing),
any motion made during a hearing need not
be in writing unless the presiding officer so
directs.

§401.87. Filing of Exceptions and Replies
to Proposal for Decision.

(a) A copy of the proposal for deci-
sion in a contested case shall be simulta-
neously delivered or mailed by certified
mail, return receipt requested, to each party
representative of record.

(b) Exceptions to the proposal for
decision shall be filed within ten calendar
days of the date of the proposal for deci-
sion.

(c) Replies to exceptions shall be
filed within 20 calendar days of the date of
the proposal for decision.

(d) Al disagreements with the fac-
tual finds of the proposal for decision must
be made in the parties’ exceptions to the
proposal for decision or be waived.

(e) The exceptions shall be specifi-
cally and concisely stated. The evidence
relied upon shall be stated with particular-
ity, and any evidence or arguments relied
upon shall be grouped under the exceptions
to which they relate.

§401.89. Orders.  After the time for filing
exceptions and replies to exceptions ex-
pires, the hearings officer’s proposal for
decision will be considered by the fire mar-
shal or the executive director, according to
the nature of the case, and either adopted or
modified and adopted. An order issued by
the hearing officer may be modified or va-
cated only for reasons of policy, with the
reasons and legal basis clearly stated in
writing. All final decisions or orders of the
commission, the fire marshal, or the execu-
tive director shall be in writing and signed.
A final decision shall include findings of
fact and conclusions of law separately
stated. Findings of fact, if set forth in statu-
tory language, shall be accomplished by a
concise and exvlicit statement of the under-
lying facts supporting the findings. Parties
shall be notified either personally or by
certified mail of any decision or order, and
a copy of the decision or order shall be
delivered or mailed to any party and to his
or her authorizea representative.

§401.91. Record.

(a) The record in a contested case
includes the matters listed in the APA, Gov-

ernment Code, §2001.060.

(b) Proceedings, or any part of
them, shall be transcribed on written request
of any party. The party requesting the pro-
ceeding to be transcribed shall bear the
expense thereof in accordance with the
vsual and customary charges of a court
reporter. Should two or more parties make
such request, the cost shall be borne on a
pro rata basis. This section does not limit
the agency to a stenographic record of pro-
ceedings.

§401.93. Appeals to the Commission.

(a) In general. Any party aggrieved
of a final decision or order of the executive
director or the state fire marshal in a con-
tested case may appeal to the commission
after the decision or order complained of is
final. An appeal to the commission for re-
view of action of the executive director or
the state fire marshal shall be made within
30 days from the date that the writing evi-
dencing the official action or order com-
plained of is final and appealable, but for
good cause shown, the commission may
allow an appeal after that date. A motion
for rehearing is not a prerequisite for an
appeal to the commission.

(b) Standard of Review. The re-
view of decisions of the fire marshal or the
executive director by the commission shall
be based on the substantial evidence rule. In
reviewing any final decision or order of the
executive director or state fire marshal, the
commission may consider the record in the
contested case developed before the execu-
tive director, the state fire marshal, or the
assigned examiner, and may not consider
evidence not presented to or officially no-
ticed by the executive director, the state fire
marshal, or the hearing officer. A party may
apply to the commission to present addi-
tional evidence. If the commission is satis-
fied that the additional evidence is material
and that there were good reasons for the
failure to present it in the proceeding before
the fire marshal or the executive director,
the commission may order that additional
evidence be taken before the assigned hear-
ing officer on conditions set by the commis-
sion. The executive director or the fire
marshal, as the case may be, may change
his or her findings and decision by reason
of the additional evidence and shall file the
additional evidence and any changes, new
findings, or decisions with the commission.

(c) Oral argumeant. On the request
of any party, the commission may allow
oral argument prior to the final determina-
tion of an appeal of a decision or order of
the executive director or the state fire mar-
shal. .

§401.95. Suspension of Orders. Pending
appeal and final disposition of a matter, the

commission, for good cause, may suspend
the effectiveness of the executive director’s
or the fire marshal’s orders. A request for
hearing does not of itself stay an official act
or order unless the official act or order is
stayed by controlling law.

§401.97. Motions for Rehearing.

(a) In the absence of a finding of
imminent peril, a motion for rehearing is a
prerequisite to a judicial appeal. A motion
for rehearing must be filed by a party within
20 days after the date the party repre-
sentative is notified of the final decision or
order.

(b) Replies to a motion for rehear-
ing must be filed with the agency within 30
days after the date the party representative
is notified of the final decision or order.

(c) Agency action on the motion for
rehearing must be taken within 45 days
after the date a party representative is noti-
fied of the final decision or order. If agency
action is not taken within the 45-day period,
the motion for rehearing is overruled by
operation of law 45 days after the date the
party representative is notified of the final
decision or order.

(d) The commission may rule on a
motion for rehearing at a meeting or by
mail, telephone, telegraph, facsimile trans-
mission, or another suitable means of com-
munication. The motion shall be deemed
overruled by operation of law, unless a
majority of the commissioners serving vote
to grant the motion within the time provided
by law for ruling on the motion for rehear-
ing.

(e) The agency may, by written or-
der, extend the period of time for filing the
motions or replies and taking agency action,
except that an extension may not extend the
period for agency action beyond 90 days
after the date a party representative is noti-
fied of the final order or decision.

(f) In the event of an extension, the
motion for rehearing is overruled by opera-
tion of law on the date fixed by the order,
or in the absénce of a fixed date, 90 days
after the date the party representative is
notified of the final decision or order.
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994,

TRD-9441804 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184
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Subchapter G. Conduct and
Decorum, Sanctions, and
Penalties

¢ 37 TAC §§401.101, 401.103,
401.105

The new chapter is proposed under the Gov-
emment Code, §419.008 which provides the
commission with authority to adopt rules for
the administration of its powers and duties
and Government Code, §2001.004 which re-
quies a state agency to adopt rules of prac-
tice stating the nature and requirements of all
available formal and informal procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by this
proposed amendment..In addition, the Gov-
emment Code, Chapter 2001, §2001.001-
2001.147 are affected by this amendment.

§401.101. Conduct and Decorum.

(a) Standard of conduct during ad-
judicative proceedings.

(1) The hearings officer and the
party representative should refer to the
Texas Disciplinary Rules of Professional
Conduct for guidance, regardless of whether

all participants are licensed attorneys (Texas
State Bar Rules, Article 10, §9).

(2) Party representatives shall
maintain high standards of professionalism
during the administrative process and pro-
mote an atmosphere of civility and fairness.

(3) A party representative shall
use these rules for legitimate purposes and
not for dilatory purposes or to harass or
intimidate other participants.

(b) Exclusion or disqualification of
party representatives.

(1) Contemptuous conduct. A
hearings officer may exclude or disqualify a
party representative from participating in an
agency hearing for contemptuous conduct.
The hearings officer shall warn the party
representative prior to exclusion, if possi-
ble. Contemptuous conduct includes:

(A) actual or threatened
physica{ assault of any participant to the
proceeding;

(B) knowingly or recklessly
making a false statement of material fact or
law to the hearings officer.

(C) counseling or assisting a
witness to testify falsely;

(D) knowingly or recklessly
offering or using false evidence;

(E) filing a frivolous or

knowingly false pleading or other docu-
ment, or filing a frivolous or knowingly
false defense. A frivolous filing is one:

(i) primarily for the pur-
pose of harassing or maliciously injuring
another person; or

(ii) for which the party
representative is unable to make a good
faith argument for an extension, modifica-
tion, or reversal of existing law;

(F) paying, offering to pay,
or acquiescing in a payment or offer of
payment to a witness based on the content
of the witness’ testimony or the outcome of

the proceeding;

(G) continually violating an
established rule of agency procedure or of
evidence;

(H) raising superfluous
objections or otherwise unreasonably delay-
ing the proceeding or increasing the costs or
other burdens of the proceeding;

() misrepresenting,
mischaracterizing, or misquoting facts or
law to gain unfair advantage;

(J) except as otherwise per-
mitted by law, communicating or causing
someone else to communicate with the
hearings officer without the knowledge and
consent of opposing party representatives in
order to gain unfair advantage or to influ-
ence the proceeding;

(K) using vulgar or abusive
language during the proceeding; and

(L) engaging in disruptive
conduct.

. (2) Conflicts of interest. A hear-
ings officer may disqualify a party repre-
sentative from participating in a proceeding
if the hearings officer decides that the party
representative has a conflict of interest.
Conflicts of interest can be, but are not
limited to, the following:

(A) when a party repre-
sentative who previously acted as a public
officer or employee on a matter later at-
tempts to represent a private client on the
same matter, unless the appropriate govern-
ment agency consents;

(B) when a party repre-
sentative who serves as a public officer or
employee on a matter negotiates for private
employment with a party or party repre-
sentative involved in the same mattes;

(C) when a party repre-
sentative who serves as a public officer or
employee participates in a matter involving
a former private client whom he or she
represented on the same matter, unless no
one may legally act in the attorney’s stead;

(D) when an attorney en-
gages in the practice of law while under
suspension or in violation of a disciplinary
order or judgment; and

(B) any other conflict of in-
terest that, in the opinion of the hearings
officer, offends the dignity and decorum of
the proceeding.

(3) Procedures for excluding or
disqualifying a party representative.

(A) Notice. The hearings of-
ficer shall state the specific reason for ex-
cluding or disqualifying a party
representative on the record or in a written
order. The hearings officer shall notify the
affected party and representative of the ex-
clusion or disqualification personally or by

(B) Reasonable time for sub-
stitution. After the hearings officer has ex-
cluded or disqualified a party
representative, the affected party or party
representative shall have reasonable time to
appeal to the fire marshal or executive di-
rector, according to the nature of the case.
If the exclusion or disqualification order is
sustained, the party shall have a reasonable
time to substitute a new representative. In
determining a reasonable time, the hearings
officer shall consider the right of opposing
parties to have the proceeding resolved
without undue delay. The hearings officer
may therefore align the affected party with
another party in interest instead of permit-
ting a substitution.

(C) Appeal of exclusion or
disqualification. A party or party repre-
sentative may appeal the exclusion (if it is
for a period of more than eight hours) or
disqualification to the fire marshal or execu-
tive director, as the case may be, pursuant
to §401.47 of this title (relating to Appeals
of Interim Orders).

(D) No further participation.
After being disqualified from the proceed-
ing, a party representative may not provide
further assistance, either directly or indi-
rectly, to any party with regard to the pro-
ceeding, except to the extent reasonably
necessary to make an appeal of the disquali-
fication order pursuant to §401.47 of this
title (relating to Appeals from Interim Or-
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ders) and te complete the withdrawal and
substitution of a new party representative.

(E) No recusal. The exclu-
sion or disqualification of a party repre-
sentative by a hearings officer is not a
ground for recusal of the hearings officer in
the same or any subsequent proceeding.

§401.103. Discovery Sanctions. After no-
tice and opportunity for hearing, an order
imposing sanctions, as are just, may be
issued by the Hearings Officer for failure to
comply with a discovery order, or subpoena
issued pursuant to a commission for deposi-
tion or production of books, records, papers,
or other objects. The order imposing sanc-
tions may:

(1) disallow any further discov-
ery of any kind or of a particular kind of
disobedient party;

(2) require the party, the party’s
representative, or both to obey the discov-
ery order;

(3) require the party, the party’s
representative, or both to pay reasonable
expenses, including attorney fees, incurred
by reason of the party’s noncompliance;

(4) direct that the matters re-
garding which the discovery order was
made shall be deemed established in ac-
cordance with the claim of the party obtain-
ing the order;

(5) refuse to allow the disobedi-
ent party to support or oppose designated
claims or defenses or prohibit the party
from introducing designated matters into
evidence,

(6) strike pleadings or parts
thereof or abate further proceedings until
the order is obeyed; or

(7) dismiss the action or pro-
ceeding or any part thereof or render a
decision by default against the disobedient
party.

2(d) Appellate Review. Any dis-
covery order or subpoena and any order
imposing sanctions issued by the hearings
officer is subject to review by an appeal to
the fire marshal or executive director, ac-
cording to the nature of the action or pro-
ceeding, in accordance with §401.45 of this
title (relating to Appeal of an Interim Or-
der).

§401.105. Administrative Penalties.

(a) The state fire marshal may, after
notice and hearing required by the Adminis-
trative Procedure Act, Chapter 2001, Gov-
emment Code, impose an order requiring
payment of an administrative penalty or
monetary forfeiture in an amount not to
exceed $10, 000.00 for each violation of

law or rule enforced by or through the state
fire marshal, as provided by §417.010, Gov-
ernment Code.

(b) The commission, acting through
the executive director may. after notice and
hearing required by the Admunistrative Pro-
cedure Act, Chapter 2001, Government
Code, impose an order requiring payment of
an administrative penalty or monetary for-
feiture in an amount not to exceed
$1,000.00 for each violation of Government
Code, Chapter 419, or rule promulgated
thereunder, as provided by §419.906, Gov-
ernment Code.

(c) In determining the amount of
the administrative penalty or monetary for-
feiture the state fire marshal or the execu-
tive director, as the case may be, shall
consider:

(1) the seriousness of the viola-
tion, including but not limited to the nature,
circumstances, extent, and gravity of the
prohibited act, and the hazard or potential
hazard created to the health and safety of
the public;

(2) the economic damage to
property or the public’s interests or confi-
dences caused by the violation;

(3) the history of previous viola-
tions;

(4) any economic benefit gained
through the violation;

(5) the amount necessary to de-
ter future violations;

(6) the demonstrated good faith
of the person, including efforts taken by the
alleged violator to correct the violation;

(7) the economic impact of im-
position of the penalty or forfeiture on the
person; and

(8) any other matters that justice
may require.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441805 Jack Woods
General Counse!
Texas Commission on Fire
Protection

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Subchapter H. Reinstatement

¢ 37 TAC §§401.1i1, 401.113,
401.115, 401.117, 401.119

The new sections are proposed under the

Government Code, §419.008, which provides
the commission with authority to adopt rules
for the administration of its powers and du-
ties; and Government Code, §2001.004,
which requires a state agency to adopt rules
of practice stating the nature and require-
ments of all available jormal and informal
procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addition, the Govem-
ment Code, Chapter 2001, §§2001.001-
2001.147 are affected by these sections.

§401.111. Application for Reinstatement of
License or Certificate.

(a) At the expiration of one year
from the date of revocation or suspension,
or upon the conclusion of any specified
period of suspension, the commission may
consider a request for reinstatement by the
former licensee or certificate holder (appli-
cant).

(b) The request for reinstatement
must be submitted to the commission office
in writing and should include a short and
plain statement of the reasons why the ap-
plicant believes the license should be rein-
stated.

(c) Upon denial of any application
for reinstatement, the commission may not
consider a subsequent application until the
expiration of one year from the date of
denial of the prior application.

(d) In taking action to revoke or
suspend a license or certificate, the commis-
sion may, in its discretion, specify the terms
and conditions upon which reinstatement
shall be considered.

§401.113.  Evaluation for Reinstate-
ment. In considering reinstatement of a
suspended or revoked license or certificate,
the commission will evaluate:

(1) the severity of the act which
resulted in revocation or suspension of the
license or certificate;

(2) the conduct of the applicant
subsequent to the revocation or suspension
of the license or certificate;

(3) the lapse of time since revo-
cation or suspension;

(4) the degree of compliance
with all conditions the commission may
have stipulated as a prerequisite for rein-
statement;

(5) the degree of rehabilitation
attained by the applicant as evidenced by
sworn notarized statements sent directly to
the commission from qualified people who
have personal and professional knowledge
of the applicant; and

(6) the applicant’s present quali-
fications to perform duties regulated by the
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commission.

§401.115. Procedure Upon Reqiest for Re-
instatement.

(a) An applicant for reinstatement
of a revoked or suspenced license or certifi-
cate must personally appear before an ad-
ministrative law judge designated by the
commission at a scheduled date and time to
show why the license or certificate should
be reinstated.

(b) Upon submission of proof of
past revocation or suspension of the appli-
cant’s license or certificate, the applicant
has the burden of proof to show present
fitness and/or rehabilitation to perform du-
ties regulated by the commission.

() Upon receipt of a written re-
quest for reinstatement as required by
§401.111 of this title (relating to Applica-
tion for Reinstatement of License or Cerlifi-
cate), the applicant will be notified of a date
and time of an appearance before the ad-
ministrative law judge.

§401.117. Commission Action Possible
Upon Reinstatement.  After evaluation,
the commission may:

(1) deny reinstatement of a sus-
pended or revoked license or certificate;

(2) reinstate a suspended or re-
voked license or certificate and probate the
practitioner for a specified period of time
under specific conditions;

(3) authorize reinstatement of
the suspended or revoked license or certifi-
cate,

4 require the satisfactory
completion of a specific program of reme-
dial education approved by the commission;
and

(5) require monitoring of the ap-
plicant's work activity as specified by the
commission.

§401.119. Failure to Appear for Reinstate-
ment. An applicant for reinstatement of a
revoked or suspended license or certificate
who makes a commitment to appear before
the administrative law judge, and fails to
appear at a hearing set with notice by the
agency, shall not be authorized to appear
before the administrative law judge before
the expiration of six months. For good
cause shown, the executive director may
authorize an exception to this rule.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Auslin, Texas, on June 3, 1994

TRD-9441806 Jack Woods
General Counsel

Texas Commission on Fire
Protection

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

L 4 * ¢

Subchapter I. Notice and Pro-
cessing Periods for License
Applications

* 37 TAC §§401.121, 401.123,
401.125, 401.127

The new sactions are proposed under the
Government Code, §419.008, which provides
the commission with authority to adopt rules
for the administration of its powers and du-
ties; and Government Code, §2001.004,
which requires a slate agency to adopt rules
of practice stating the natuwe and require-
ments of all avadable formal and informal
procedures.

The Government Code, Chapter 419,
§419.036 and §419.906 are affected by these
proposed sections. In addition, the Govern-
memt Code, Chapter 2001, §§2001.001-
2001.147 are affected by these sections.

§401.121. Purpose of Establishing Time
Periods. In order to minimize delays
which hamper small businesses and other
enterprises, this subchapter establishes time
periods within which the Texas Commis-
sion on Fire Protection shall review and
process license applications efficiently and
provides for an appeal process should the
agency violate these periods in accordance
with the Government Code, Chapter 2005.

§401.123. Notice of Deficiency.

(a) Manner of Notice. Written no-
tice that an application is complete or defi-
cient must be mailed to the applicant or
delivered by such means as will reasonably
provide actual notice.

(b) Written Notice Not Required.
Written notice that an application is com-
plete shall not be required under this
subchapter if an application is approved and
a license issued during the notice period.

§401.125. Processing Periods.

(a) Notice to applicant. Within 30
days from receipt of an application for a
certificate of registration, license, permit, or
approval issued pursuant to the Insurance
Code, Articles 5.43-1-5.43-4, or an applica-
tion for a certificate or approval issued
pursuant to the Government Code, Chapter
419, the agency shall determine a filing to
be complete or deficient and immediately
1ssue written notice to the applicant regard-
ing the status of the application.

(1) Complete application.

(A) The written notice for a
complete application shall state that the ap-
plication is complete and accepted for filing
and shall advise the applicant of the time
period in which the agency must deny or
approve the application unless such infor-
mation has previously been provided to the
applicant.

(B) For purposes of this sec-
tion, an application is complete upon
agency determination that it is in compli-
ance with the content and form prescribed
by the agency.

(2) Deficient application.

(A) The written notice for a
deficient application shall state that the ap-
plication is not complete, set out the spe-
cific additional information that is required
for completion, and advise the applicant
that the agency may disapprove an applica-
tion that is not complete within 90 days of
its original receipt. After one written notice
of deficiency has beea issued, another is not
required for an application resubmitted in
whole or in part with deficiencies.

(B) In addition to notice is-
sued under subparagraph (A) of this para-
graph, the agency may notify the applicant,
in any manner, of deficiencies in the appli-
cation.

(b) Processing of application.
Within 60 days after receipt of a complete
application, the agency shall:

(1) issue the license on payment
of the appropriate fees and successful com-
pletion of all required examinations; or

(2) deny the license.
(c) Application disapproved.

(1) The agency may disapprove
an application for a license if the applicant
fails to successfully complete all required
examinations within one year of the receipt
of the original application.

(2) The agency may disapprove
an application that is not complete within
90 days of its original receipt by the
agency.

§401.127. Appeal.
(a) Hearing,

(1) Notice. An applicant who
does not receive notice as to the complete
or deficient status of a license application
within the period established in this
subchapter for such application may petition
for a hearing to review the matter.

{2)  Processing. An applicant
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whose permit is not approved or denied
within the period established in this
subchapter for such license may pettion for
a hearing to review the matter

(3) Procedure. A hearing under
this section shall be in accordance with the
Administiative  Procedure  Act  and
Subchapter E of this chapter (relating to
Contested Cases).

(b) Petstion A petition filed under
this section must be 1n writing and directed
to the executive director The petition shall
identify the applicant, indicate the type of
license sought and the date of the applica-
tion, specfy each provision 1n this
subchapter that the agency has violated, and
describe with particularity how the agency
has violated each provision The petition
shall be filed with the office of the execu-
tive director.

(¢) Decision An appeal filed under
this section shall be decided in the appli-
cant's favor if the executive director finds
that

(1) the agency exceeded an es-
tablished period under this subchapter, and

(2) the agency failed to estab-
lish good cause for exceeding the period.

(d) Good cause. The agency is cot-
sidered to have good cause for exceeding a
notice or processing, period established for a
permit if:

(1) the number of hicenses to be
processed exceeds by 15% or more the
number of bicenses processed in the same
calendar quarter of the preceding year,

(2) the agency must rely on an-
other public or private entity for all or part
of its license processing, and the delay 1s
caused by the other entity,

(3) the hearing and decision-
making process results in reasonable delay
under the circumstances,

(4) the applicant is under admin-
wstrative review; or

(5) any other conditions exist
giving the agency good cause for exceeding
a notice or processing period.

(e) Commission review A permit
applicant aggrieved by a final decision or
order of the executive director concerning a
period estabhished by these sections may
appeal to the commission in writing after
the decision or order complained of 1s final,
in accordance with §401.93 of this title
(relating to Appeals to the Commission)

(f Relief

(1) Complete or deficient status
An applicant who maintains a successful
appeal under subsection (c) of this section
for agency failure to tssue notice as to the
complete or deficient status of an applica-

tion shall be entitled to notice of application
status.

(2) License approval or denial
An applicant who maintains a successful
appeal under subsection (c) of this section
for agency failure to approve or deny a
license shall be entitled to such approval or
denial of the license and to full reimburse-
ment of all filing fees that have been paid to
the agency in connection with the applica-
tion.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authortty to
adopt.

Issued in Austin, Texas, on June 3, 1994

TRD-9441807 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Earliest possible date of adoption July 11,
1994

For further information, please call (512)
918-7184

¢ ¢ ¢

Chapter 403. Criminal
Convictions and Eligibility
for Certification and
Licensure

* 37 TAC §§403.1, 403.3, 4035,
403.7, 4039, 403.11

The Texas Commission on Fire Protection
proposes new chapter §§403 1, 403 3, 403 5,
403.7, 403 9, and 403.11, concerning cnmmnal
convictions and eligibilty for cenlification and
icensure The new chapter establishes
gudehnes and criteria on the types of convic-
tions which directly relate 1o the occupations
regulated by the commission and also
establishes procedures for supervision, revo-
cation, or denial of a certificate, permit or
license held or applied for by persons with
criminal convictions. The new rules include a
procedure for seeking early review by pad
and volunteer fire departments in order to
assist those departments in avoiding the time
and expense of training a person who is not
eligible for certification due to a criminal con-
viction.

Alton Bostick, standards and licensing dii-
sion director, has determined that for the first
five year pernod the new rules are in effect
there will be no fiscal implications for slate
government as a resuit of enforcing or admin-
istering the new chapter. Local governmenis
may experience a cost savings as a result of
the early review provisions in §403.5(d) rang-
ing from $600 to $2,000 n training costs and
$4,000 to $5,000 in salary costs by virtue of
the early termination of persons not eligible
for certification.

Mr. Bostick also has determined that for each
year of the first five years the new rules are in
effect the public benefit anticipated as a result
of enforcing the new ules will be that guide-
Ines will promote consistent decisions in con-

sideration of cnminal histories of applicants
and eliminate wasted training expense and
salary costs through the early review process.
There will be no effect on small or large
businesses There are no additional eco-
nomic costs of compliance for persons re-
quired to comply with the rules as proposed

Comments on the proposal may be submitted
to TR. Thompson, Stalf Attorney, Texas
Commussion on Fire Protection, P.O. Box
2286, Austin, Texas 78768 2286

The new sections are propo.~d under Texas
Government Code, §419 008, which provides
the Texas Commission on Fire Protection
with authorty to adopt rules for the adminis-
tration of its powers and duties.

Articles 6252-13c and 6252-13d, Texas Cwil
Statutes, are affected by the proposal

§403 1 Purpose

(a) The purpose of this chapter 1s to
establish guidelines and criteria on the eligi-
bility of persons with criminal convictions
for a certificate, permut, or license issued by
the Texas Commussion on Fire Protection
(the commussion) and to establish proce-
dures for suspension, revocation, or denial
of a certificate, permit, or license held or
applied for by persons with criminal convic-
tions pursuant to Texas Civil Statutes, Arti-
cles 6252-13¢ and 6252-13d.

(b) The duties and responsibilities
of persons who hold certifications, licenses,
and permits issued by the commission each
involve matters that directly relate to public
safety. Fire protection personnel, volunteer
fire fighters, and nstallers of fire protection
systems often have access to areas not gen-
erally open to the public The public relies
on the honesty, trustworthiness, and reh-
ability of persons certified or licensed by
the commission Thus, crimes involving
moral turpitude, including, but not Limited
to, fraud and dishonesty, are directly rele-
vant In addition, the ability of such persons
to function unimpawed by alcohol or the
illegal use of drugs, 1n dangerous or poten-
tally dangerous circumstances, including
but not limited to the operation of emer-
gency or company vehicles or the manufac-
ture, storage, sale, and use of fireworks, is
paramount in light of the duty to protect the
health and safety of the public.

§403 3. Scope.

(a) The guidelines established in
this chapter apply to a person who holds or
applies for any certificate, license, or permit
issued under the commisston’s regulatory
authority as follows.

(I) Government Code, Chapter
419, Subchapter B, regulaung fully pad
local fire protection personnel,

(2) Govemnment Code, Chapter
419, Subchapter D, regulating volunteer fire
fighters,
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(3) Government Code, Chapter
419, Subchapter E, regulating paid fire
fighters not connected with a local govern-
ment;

(4) Insurance Code, Article
543-1, regulating fire extinguishers;

(5) TInsurance Code, Article
5.43-2, regulating fire detection and alarm
devices;

(6) Tnsurance Code. Article
5.43-3, regulaung fire protection sprinkler
systems; and

(7) Insurance Code, Article

543-4, regulating fireworks

(b) When a person’s criminal con-
viction of a felony or misdemeanor directly
relates to the duties and responsibilities of
the holder of a certificate, license, or permit
issued by the commission, the commission
may:

(1) deny to a person the oppor-
tunity to be examined for a certificate or
license;

(2) deny the application for a
certificate, license, or permit;

(3) refuse to renew a certificate,
license, or permit;

(4) suspend or revoke an exist-
g certificate, license, or permit; or

(5) limit the terms or practice of
a certificate, license, or permit to areas pre-
scribed by the commission.

§403.5. Access 10 Criminal History Record
Information.

(a) Criminal history record. The
commission is entitled to obtain criminal
history record information maintained by
the Department of Public Safety, the Fede-
ral Bureau of Investigation identification di-
vision, or another law enforcement agency
to investigate the eligibility of a person
applying to the commission for or holding a
certificate, permit, or license.

(b) Confidentiality of information.
All information received under this section
is confidential and may not be released to
any person outside the agency except in the
following instances:

(1) a court order,

(2)  with written consent of the
person being investigated;

(3) in a criminal proceeding; or
(4) in a hearing conducted under
the authonty of the commission.
(c) Fire Department Access.

(1) A fire department operated
by a municipality may, pursuant to the Gov-
ernment Code, §411.123, obtain from the

Department of Public Safety the conviction
record of a person required to be certified
by the commission that applies for a begin-
ning position with the fire department.

(2) A volunteer fire department
or a fire department operated by a rural fire
prevention district may, pursuant to the
Government Code, §411.1235, obtain from
the Department of Public Safety the convic-
tion record of a person that is an applicant
for a beginning position with the fire de-
partment or that currently holds a position
with that fire department.

{d) Early review. A fire department
that employs a person regulated by the com-
mission, a person seeking to apply for a
beginning position with a fire department, a
volunteer fire department with members
participating in the commission volunteer
fire fighter certification program, or an indi-
vidual participating in the commission vol-
unteer fire fighter certification program may
seek the early review under this chapter of
the person's present fitness to be certified
prior to completing the requirements for
certification by requesting such review in
writing and providing the person’s full
name, birth date, and any additional identi-
fying information requested by the commis-
sion. A decision based on an early review
does not bind the commission if there is a
change in circumstances.

§403.7 Criminal Convictions Guidelines.

(a) The following crimes are con-
sidered to relate directly to the ability, ca-
pacity, and fitness required to perform the
duties and discharge the responsibilities of
persons certified and licensed by the com-
mission;

(1) offenses under the Govern-

ment Code, Chapter 419, relating to the
Texas Commission on Fire Protection;

(2) offenses under the Insurance
Code, Atticles 5.43-1, 5. 43-2, 5.43-3, and
5434,

(3) offenses under the Uniform
Act Regulating Traffic on Highways, Texas
Cwvil Statutes, Article 6701d, which are
punishable by fines greater than $200, or
imprisonment, or both fine and imprison-
ment;

4) offenses under the intoxi-
cated driver provisions of Texas Civil Stat-
utes, Article 67011-1;

(5) offenses under the Health
and Safety Code, Chapter 481, relating to
controlled substances;

(6)  offenses under the Health
and Safety Code, Chapter 483, relating to
dangerous drugs,

(7) offenses under the following
utles of the Texas Penal Code:

(A) Title S-offenses against

the person:

(B) Title 6-offenses against
the family,

(C) Title 7-offenses against
property;

(D) Title 8-offenses against
public administration;

(E) Title 9-offenses against
public order and decency,

(F) Title 10-offenses against
public health, safety and morals;

(G) Title ll-offenses in-,
volving organized crime; and

(H) Title 4-offenses of at-
tempting or conspiring to commit any of the
offenses in subsection (b) of this section;

(8) the offenses listed in this
subsection are not inclusive, in that the
commission may consider other particular
crimes in special cases in order to promote
the intent of the statutes administered by the
commission.

(b) In all cases the commission
shall consider:

(1) the nature and seriousness of
the crime;

(2) the relationship of the crime
to the purposes for requiring the certificate
or license issued by the commission;

(3) the extent to which the ces-
tificate or license mught offer an opportunity
to engage in further criminal activity of the
same type as that in which the person previ-
ously had been involved;

(4) the relationship of the crime
to the ability, capacity, or fitness required to
perform the duties and discharge the re-
sponsibilities of the certificate or license
holder,

(5) the level and nature of su-
pervision of the person by others; and

(6) the level and nature of ac-
cess to public, commercial, and residential
properties, including access after regular
business hours and access to areas not open
to the general public.

§403.9. Mitigating Factors.

(a) In addition to the factors that
must be considered under §403.7 of this
title (relating to criminal conviction guide-
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lines), in determining the present fitness of
a person who has been convicted of a
crime, the commission shall consider the
following evidence:

(1) the extent and nature of the
person’s past criminal activity;

(2) the age of the person at the
time of the commission of the crime;

(3) the amount of time that has
elapsed since the person's last criminal ac-
tivity;

(4) the conduct and work activ-
ity of the person prior to and following the
criminal activity,

(5) evidence of the person’s re-
habilitation or rehabilitative effort while 1n-
carcerated or following release; and

(6) other evidence of the per-
son's present fitness, including letters of
recommendation from

(A) prosecution, law en-
forcement, and correctional officers who
prosecuted, arrested, or had custodial re-
sponsibility for the person,

(B) the sheriff or chief of po-
lice in the community where the person
resides, and

(C) any other persons in con-
tact with the convicted person

(b) It shall be the responsibility of
the applicant to the extent possible to secure
and provide to the commission the recom-
mendations of prosecution, law enforce-
ment, and correctional authorties as
required by statute and these rules upon
request by the commission staff The appli-
cant shall also furnish:

(1) a recod of steady employ-
ment in the form of a letter from current or
former employers;

(2) a record that the applicant
has supported his or her dependents in the
form of a letter from a person in the appli-
cant’s community with personal knowledge
of the circumstances,

(3) evidence that the applicant
has paid all outstanding courl costs, super-
vision fees, fines, and restitution as may
have been ordered in all crimnal cases in
which he or she has been convicted, in the
form of copies of official records, docu-
ments, or a letter from the person’s proba-
tion or parole officer where applicable
concerning his or her current status.

§403.11 Procedures for Suspension, Revo-
cation, or Denial of a Certificate or License
to Persony with Criminal Backgrounds

(a) If the commission’s Standards
and Licensing Division (the division) pro-
poses to suspend, revoke, limit, or deny a
certificate or license, based on the criteria in
this chapter, the division shall notify the
individual at his or her last known address
as shown in the commission’s records, by
registered or certified mail. The notice of
intended action shall specify the facts or
conduct alleged to warrant the intended ac-
tion,

(b) If the proposed action is to
limit, suspend. revoke, or refuse to renew a
current certificate or license, the notice of
intended action shall comply with the pre-
liminary notice requirements of Govermn-
ment Code, §2001.054(c). The individual
may request an informal conference with
the commussion staff in order to show com-
pliance with all requirements of law for the
retention of the certificate or license,
pursuant to §2001.054(c), Government
Code. The request for an informal staff
conference must be submitted to the divi-
ston director no later than 15 days after the
date of the notice of intended action. If the
informal staff conference does not result in
an agreed consent order, a formal hearing
shall be conducted in accordance with the
Administrative Procedure Act, Government
Code, Chapter 2001.

(¢) An individual who does not
hold a current certificate or license may
request a formal hearing in order to contest
the proposed action of the division. The
request must be submitted in writing to the
division director no later than 15 days after
the date of the notice. A formal hearing
shall be conducted in accordance with the
Administrative Procedure Act, Government
Code, Chapter 2001.

(d) If the individual does not re-
quest an informal staff conference or a for-
mal hearing in writing within the time
specified 1n this section, the individual is
deemed to have waived the opportunity for
a hearing, and the proposed action will be
taken.

(e) If the commission limits, sus-
pends, revokes, or denies a certificate or
license under this chapter, the executive
director shall give the person written notice:

(1)  of the reasons for the deci-
sion;

(2) that the person may appesl
the decision of the executive director or the
state fire marshal, as the case may be, to the
commission in accordance with §401.93 of
this title (relating to Appeals to the Com-
mission) within 30 days from the date the
decision of the executive director or the
state fire marshal 1s final and appealable;

(3) that the person, after ex-
hausting adminstrative appeals, may file an
action 1n a district court of Travis County,

Texas, for judicial review of the evidence
presented to the commission and its deci-
sion and that such petition must be filed
with the court no later than 30 days after the
commission’s action is final and appealable.

This agency hereby certifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 3, 1994

TRD-9441808 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Earliest possble date of adoption: July 11,
1994

For futher information, please call: (512)
918-7184 '

¢ ¢ ¢

Chapter 405. Charges for
Public Records

* 37 TAC §§405.1, 405.3, 405.5,
405.7, 405.9, 405.11, 405.13,
405.15, 405.17

The Texas Commission on Fire Protection
proposes new §§405.1, 405.3, 405.5, 405.7,
405.9, 405.11, 405.13, 405.15, and 405.17,
concerning charges for public records. The
new chapter slandardizes charges for public
records throughout the various divisions of
the agency and follows the guidelines recom-
mended by the General Services Commis-
sion which promotes statewide consistency of
copy charges.

Mike Hines, executive director, has deter-
mined that for the first five year period the
proposal are n effect there will be no fiscal
impact on state or local governments as a
result of enforcing or administering these
rules.

Mr. Hnes also has determined that for each
year of the first five years the new sections
are in effect the public benefit anticipated will
be clearer and consistent agency wide guide-
fines for providing access to and charging for
public records at reasonable amounts as de-
termined by the General Services Commis-
sion. There will be no effect on small or large
businesses. There are no additional eco-
nomic cost of compliance for persons.

Comments on the proposal may be submitted
to Jack Woods, General Counsel, Texas
Commission on Fire Protection, P.O. Box
2286, Austin, Texas 78768-2286.

The new sections are proposed under Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and duties and Texas
Civil Statutes, Artice 6252-17a, §9A(),
which require each state agency to specify by
rule the charges the agency will make for
copies of public records.

Article 6252-17a, §9A(b), is affected by the
proposal.
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§405.1. General.

(a) Chapter 428, Acts, 73rd Legis-
lature, (1993) requires state agencies, in-
cluding the Texas Coramission on Fire
Protection to adopt rules that specify the
charges the agency will make for copies of
public records. When a request for public
records is made for more than 50 pages of
readily available information, the commis-
sion is authorized to establish charges up to
the full cost to the agency of providing the
copies.

(b) The Texas Commiss:on on Fire
Protection is required by Chapter 28, Acts,
73rd Legislature, (1993) to review its proce-
dures for providing access to. and copies of,
public information and to analyze the
charges the agency makes for providing
copies. In adopting these rules specifying
the charges the agency will establish for
copies of public information, the Texas
Commission on Fire Protection has consid-
ered and conformed its rules to the General
Service Commission’s rules for charges for
public records. These rules may also be
used to determine what the commussion
may charge another state agency for public
information. The adoption of these rules by
the commission should promote uniformity
throughout state government for providing
public information.

(c) Utilization of standard charges
enhances the public’s understanding of how
costs for public information have been cal-
culated. The charges for public mnformation
may not be excessive and should be reason-
able and not effectively bar access to nfor-
mation,

(d)  These rules adopted in this
chapter supersede any other rules applicable
to charges for public records adopted by the
Texas Commisston on Fire Protection or its
predecessors and are intended to apply to all
of the agency’s programs and divisions

§405.3. Definitions. The following words
and terms, when used in this undesignated
head, shall have the following meanings.
unless the context clearly indicates other-
wise

Commission-the Texas Commussion
on Fire Protection

Full cost-The sum of all direct costs
plus a proportional share of overhead, or
indirect costs. Full cost should be deter-
mined in accordance with rules adopted by
the General Services Commission

Nonstandard-size copy~A copy of
public information that is made available to
a requestor in any format other than a
standard-size paper copy. Microfiche, mi-
crofilm, diskettes, magnetic tapes, CD-
ROM, and nonstandard-size paper copies
are examples of nonstandard-size copies

Readily available information- Infor-
mation that already exists in printed form,
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or information that is stored electronically
and is ready to be printed or copied without
requiring any programming, or information
that already exists on microfiche or micro-
film. Information that requires a substantial
amount of time to locate or prepare for
release is not readily available information.
The commission may compile and maintain
information, especially information that is
likely to be the subject of repeated requests
for access or copies. 1n a manner that maxi-
mizes the ready availability of the informa-
tion In determining whether to charge for
providing copies of public records, the com-
mission may take into account not only
whether the information is 1n fact readily
available, but also whether, in the exercise
of efficient recordkeeping, it could or
should have been readily avaiable.

Standard-size copy-A printed im-
pression on one side of a piece of paper that
measures up to 8 1/2 by 14 inches. Each
side of a piece of paper on which an im-
pression is made is counted as a single-
copy A piece of paper that is printed on
both sides is counted as two copies.

§405.5 Charges for Providing Copies of
Public Information

(a) The charges stated in this sec-
tion to recover costs associated with provid-
ing public information are based on
estimated average costs to state agencies.

(b) Copy charge.

(1) Standard-size paper
copy-The charge for standard-sized paper
copies reproduced by means of an office
machine copier or a computer printer is $
10 per page

(2)  Nonstandard-size copy-The
charges for nonstandard copies are

(A)
Diskette-$1 00/each;

(B} Magnetic
tape-$10 00/each;

(C) VHS
sette-$2.50/cach;

video cas-

(D) Audio cas-
sette-$1 Q0/each;

(E) Paper copy-$ .50/each.

(3) The charges 1n this subsec-
tion are to recover the cost of materials onto
which information is copied and do not
reflect any additional charges that may be
assoctated with a particular request.

(c) Personnel charge

(1) The charge for personnel

costs incurred by this agency in processing
a request for public information is $15 per
hour, which is the average hourly cost, in-
cluding fringe benefits, to the State for clas-
sified state employees as of May 31, 1993,
Where applicable, the personnel charge
should be prorated to cover the cost for
personnel time spent to take requests, locate
documents, and reproduce requested infor-
mation.

(2) A personnel charge may not
be billed in connection with complying re-
quests that are for 50 or fewer pages of
readily available information.

(3) Personnel time may not be
recovered for any time spent by an attorney,
legal assistant, or any other person who
reviews the requested information;

(A) to determine whether the
commission will raise any exceptions to
disclosure of the requested information un-
der Subchapter C of the Open Records Act;
or

(B) to research or prepare a
request for a ruling by the Attorney Gener-
al's Office pursuant to subchapter G of the
Open Records Act.

(d) Overhead charge

(1) In response to a request for
information that is not readily available or
for in excess of 50 pages of readily avail-
able information, the commission may in-
clude in the charges direct and indirect
costs, in addition to the personnel charge.
This overhead charge would cover such
costs as depreciation of capital assets, rent,
maintenance and repair, utilities and admin-
istrative overhead. If the commission
chooses to recover such costs, a charge may
be made in accordance with the methodol-
ogy described in paragraph (3) of this sub-
section. Although an exact calculation of
costs will vary from agency to agency, the
use of a standard charge will avoid compli-
cation in calculating such costs and will
provide uniformity for charges made state-
wide.

(2) An overhead charge should
not be made for requests for readily avail-
able information of fewer than 50 pages.

(3) The overhead charge may be
computed at 20% percent of any charge
made to cover personnel costs associated
with a particular request.

(e) Microfiche and microfilm.

(1) If the commission already
has information that exists on microfilm and
has microfilm copies available, the charge
will be the total cost of making the capy of
the film or fiche. If the requestor prefers to
have a copy of the fiche or film, itself, and
the information can be released in its en-




tirety, the commission may make a copy of
the fiche or film available and charge for
the actual cost of having such a copy made.
The Texas State Library has the capacity to
reproduce microfiche and microfilm for
state agencies.

(2) If a master copy of informa-
tion in microform is maintained, the charge
is $.10 per page for standard size paper plus
a charge to cover any personnel time spent
in making the paper copies.

() Remote
charge

document retrieval

(1) Due to limited on-site capac-
ity of storage of documents, it is frequently
necessary to store information that is not in
current use in remote storage locations Ev-
ery effort should be made by the commis-
sion tu store such documents with the Texas
State Library which is equipped to provide
such a service free of charge. To the extent
that charges for retrieval of documents re-
sults in a charge to the agency to comply
with a request, it is permissible for the
agency to recover costs of such services.
Where a charge is made for document re-
trieval, no additional personnel charge
should be factored in for time spent locating
documents

(2) Such charge may be waived
if the request is for 50 pages or fewer of
readily avaiable information.

(g) Computer resource charge

(1) The computer resource
charge is a utilization charge for computers
based on the amortized cost of acquisition,
lease, operation, and maintenance of com-
puter resources, which might include, but is
not limited to, some or all of the following:
central processing units (CPUs), servers,
disk drives, local area networks (ILANs),
printers, tape drives, other peripheral de-
vices, communications devices, software,
and system utilities.

(2) These computer resource
charges are not intended to substitute for
cost recovery methodologies or charges
made by agencies for purposes other than
responding to open records requests.

(3) The charges in this subsec-
tion are averages based on a survey of state
agencies with a broad range of computer
capabilities. The commission has deter-
mined that the category of computer type
which most closely fits its existing system
is a personal computer or local area network
and has set its charge accordingly at $ 50
per minute in accordance with General Ser-
vice Commission rules.

(4) The charge made to recover
the computer utilization cost is the actual
time the computer takes to execute a partic-
ular program times the applicable rate The
CPU charge is not meant to apply to pro-

gramming or printing ume, rather, 1t 15
solely to recover costs assoctated with the
actual time required by the computer to
execute a program This time frame most
frequently will be a matter of seconds If
programming 1s required to comply with a
particular request, the appropriate charge
that may be recovered for programming
time 1s sev forth in subsection (h) of this
section. No charge should be made for com-
puter print-out time. For example, the com-
puter resource charge for a request that
takes 20 seconds to execute on a PC or
LAN would be § .17

(h)  Programming time. If a partic-
ular request requires a programmer to enter
data in order to execute an existing program
or to create a new program so that the
requested information may be accessed, the
commission may charge for the program-
mer’s time The average hourly salary of a
programmer for the State of Texas 15 cur-
rently $26.00 an hour, including funge ben-
efits, which is the chaige to be used in these
rules. Any charge for programming should
be prorated. Only programming services
should be charged at this hourly rate Any
personnel time spent n performing services
other than programming should be charged
at the rate for personnel as described n
subsection (c)(1) of this section

(i) Miscellaneous supplies The ac-
tual cost of muscellaneous supplies, such as
labels, boxes, binders and other supplics
used to produce the requested information
may be added to the total charge for public
information

() Postal and shipping charges The
commussion may add any ielated postal o1
shipping expenses which are necessary to
transmit the reproduced information to the
requesting party may be added

(k) Fax charge. The chaige for a
fax transmitted locally 1s $§ 10 per page
The charge for a long distance transmission
is $50 per page for a fax sent within the
agency's area code, and $1 00 per page for
a fax transmitted to a different arca code

(1) Sales tax Sales tax should not
be added on charges for public informauon.

(m) The commission shall reevalu-
ate and update annually the charges stated
in this section

§405 7. Access to Information Where Cop
ies Are Not Requested

(a) Access to nformatton In
standard-size form. The commission may
not charge for making avatlable for inspec-
tion information maimntamed in standard-size
form If, however, information 15 located at
a remote document storage center and the
agency will tncur a retrieval chaige w order
to make the nformation available, the
agency may charge the requesting paity the
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actual cost of retrieval.

(b) Access to information 1n other
than standard-size form. In response to re-
quests for access, for purposes of inspection
only, to information where such information
15 maintained in other than standard-size
form, the commission may charge the re-
questing party the cost of preparing and
making  available such  information.
Preparation might include retrieval of infor-
mation from a database, and deletion of
confidential information. In such a case, the
commussion may recover the cost of person-
nel as set forth in §405.5(c)(1) of this title
(relating to Charges for Providing Copies of
Public Information)

§405 9 Format for Copies of Public Infor-
manon  To the extent possible the com-
mission should attempt to accommodate a
requesting party by providing information
in the format requested. If a requesting
party asks that information be provided on a
diskette, and the requested information is
electcomically  stored, the commission
should provide the information on diskette.
The extent to which a requestor can be
accommodated will depend largely on the
technological capability of the commission.
The commussion 1s not required to acquire
software or programming capabilities that it
does not already possess to accommodate a
parttcular kind of request. However, the
commussion should take 1nto account in its
data processing planning the public’s inter-
est 1n obtaining access to information and
the ways in which such access can be facili-
tated through acquisition of improved tech-
nology

§405 11 Estimates and Waivers of Public
Informaton Charges

(a) A party requesting copies of
public information will not always be aware
of the amount of ume and costs that may be
involved 1n complying with a particular re-
quest Where a particular request will in-
volve considerable time and resources to
process, the commission staff should advise
the requesting party of what may be in-
volved and to provide an estimate of date of
completion and the charges that may result.
All efforts should be made to process re-
quests as efficiently as possible so that re-
quested information will be provided at the
lowest possible charge. When the commis-
sion charges for public information, full
disclosure should be made to the requesting
party as to how the charges were calculated.

(b) The commussion shall furnish
public records without charge or at a re-
duced charge 1if the agency determines that
a wawver or reduction is 1n the public inter-
est

(¢} A deposit may be required in
the amount of the esumated charges if such
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charges exceed $100.

§405.13. Examples of Charges for Copies
of Public Information. The following ta-
bles present a few examples of the calcula-
tions of charges for information:

TABLE 1.

Readily Available Information (fewer than
50 pages):

$ .10 per copy x number of copies
(standard-size copies) or

cost of nonstandard copy (e.g., diskette)
+Postage and shipping (if applicable)

$ TOTAL CHARGE

TABLE 2.

Readily Available Information (50 pages or
more):

$ .10 per copy x number of copies
(standard-size copies) or cost of

nonstandard copy (e.g., diskette)
+Personnel charge (if applicable)
+Document retrieval charge (if applicable)

+Actual cost of miscellaneous supplies (if
applicable)

+Postage and shipping (if applicable)

$ TOTAL CHARGE

TABLE 3.

Information that is Not Readily Available:

Cost of copy (standard-size or nonstandard-
size, whichever applies)

+Personnel charge

+0verhead charge

+Computer resource charge (if applicable)
+Programming time (if applicable)
+Document retrieval charge (if applicable)

+Actual cost of miscellancous supplies (if
applicable)

+Postage and shipping (if applicable)
$ TOTAL CHARGE

§405.15. The Texas Commission on Fire
Protection Charge Schedule.  The follow-
ing is a summary of the charges for copies
of public information:

Service Rendered Charge.

(1) Standard-size paper copy $
.10 per page
(2) Non-standard size copy

(A) Diskette $1.00 each

(B) Magnetic tape $10

each

(C) VHS video cassette $
250 each

(D) Audio cassette $ 1.00

each
(E) Paper copy $ .50 each
(P Other Actual cost
(3) Personnel charge $15 per
hour

(4) Overhead charge 20% of
personnel charge

(5) Microfiche or microfilm
charge
(A) Paper copy $ .10 per
page
(B) Fiche or film copy Ac-
tual cost

(6) Remote document retrieval
charge Actual cost

(7) Computer resource charge
PC or LAN $ 50 per minute

(8 Programming time
charge $26 per hour

(9) Miscellaneous sup-
plies Actual cost

(10) Postage and shipping Ac-
tual cost

(11) Fax charge
(A) local § 10 per page

(B) long distance, same area
code $ .50 per page

(C) long distance. different
area code $1.00 per page

(12) Other costs Actual cost

§405.17. Billing Form. The following bil-
ling form should be used to itemize charges
made for public information.
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PUBLIC RECORDS CHARGES
BILLING
Description of information: DATE
Agency/Company : METHOD OF PAYMENT:
Address Cash

o Check
Telephone: Other
Fax: .

Numbex Total

Standard-size Paper Copies @ $.10/page $
Nonstandard-size Copies:

- Diskette @ $1.00/ea. $

- Magnetic Tape @ $10.00/ea. S

- VHS Video Cassette @ $2.50/ea. $

- Audio Cassette @ $1.00/ea. $

- Paper @ $ .50/ea. $

- Other Actual cost $
Personnel Charges: @ $15.00/hrx s
Overhead Charges:

(20% of Personnel Charge) x .20 S
Computer Resource Charge:

- PC or LAN @ $ .50/min. $ _
Programming Time @ $26.00/hr. S
Postage/ Shipping (Actual cost) S
Fax Charges:

- Local @ $ .10/page $ -

- Long Distance / Same Area Code _ @ $ .50/page S

- Long Distance / Other Area Code __@ $1.00/page S
Other Charges:

(Description:
TOTAL CHARGES: S ‘

.

PROPOSED RULES June 10, 1994
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on June 3, 1994,

TRD-9441809 Jack Woods
General Counssl
Texas Commission on Fire
Protaction

Earliest possible dale of adoption: July 11,
1994

For further information, please call. (512)
918-7184

¢ ¢ L 4
Chapter 423. Fire Suppression

Subchapter A. Minimum Stan-

dards for Structure Fire Pro- -

tection Personnel Certifica-
tion
e 37 TAC §§423.1, 423.3, 4235

The Texas Commussion on Fwe Protection
proposes amendments to §§423.1, 423 3,
and 423 5, concerning structural fire protec-
tion personnel. The amendments to Chapter
423 clanfy the exammation provisions to re-
quire examinations for all applicants for basic
certification except that a cerified part-time
fire fighter who becomes employed in a full-
time position may be certified without having
to re-take the certification exam The certified
part-time fre protection employee 1s also ex-
empted from cuent ECA cerification re-
quirements Finally, changes to requirements
for higher level certification concerning Na-
tional Fire Academy Resident courses clarify
those requirements to permit credit for "resi-
dent” courses delivered ofi campus and pro-
hitit "double dipping.”

Alton Bostick, standards and licensing dwi-
sion director, has determined that for the fuwst
five year perniod the sections are in effect
there will be no fiscal implication for state
government There will be fiscal implications
for local governments that employ full-time
fire protechon personnel who hold current
part-time certifications Those entties that
pay exammations fees for those employees
will save from $15 to $65 per examinee de-
pending upon the discipine and location of
the exam

Mr Bostick also has determined that for each
year of the first five years the sections are in
effect, the pubhic beneft anticipated will be
clearer guidelines for higher level requre-
ments and ehmination of duplicative examina-
tion requirements There are no addtional
costs of comphance to persons or for small or
large businesses required to comply with the
sections

Comments on the proposal may be submitted
to Jim Fiero, Charman, Fre Protection Per-
sonnel Advisory Commitiee, P O ‘Box 2286,
Austin, Texas 78768-2286

The amendments are proposed under Texas
Government Code, §419 008, which provides
the Texas Commussion on Fre Protection

with authority to adopt rules for the adminis-
tration of its powers and duties and Texas
Government Code, §419.022, which provides
the commission with authority to establish
minimum training standards for fire protection
personnel and for advanced positions.

The Government Code, §419.022 is affected
by the proposed amendments.

§423.1. Minimum Standards for Fire Pro-
tection Personnel.

(a) The effective date of this
subchapter shall be April 1, 1992. Training
programs that are intended to satisfy the
requirements for basic structure fire protec-
tion personnel certification, that are started
after the effective date of this subchapter
must meet the curriculum, competencies,
and hour [hours and examination] require-
ments of this subchapter. All applicants for
certification must meet the examination
requirements of this section.

(b) Al full-time, full-paid employ-
ees of any local government entity, who are
assigned structure fire protection duties
must be certified by the commission within
one year from the date of their employ-
ment in a structural fire protection per-
sonnel position. In order to be certified,
structure fire protection personnel must:

(1)-(3) (No change.)
(c)-(e) (No change.)

(f) A person who holds or is eligi-
ble to hold a certificate upon employment
as a part-time structural firefighter may
be certified as a structural fire protection
personnel, of the same level of certifica-
tion, without meeting the applicable ex-
amination requirements.

(g) If a person holds a current
certification as a part-time structural
firefighter, the Texas Department of
Health emergency care attendant certifi-
cation may be satisfied by documentation
of equivalent training or certification in
lieu of current certification by the Texas
Department of Health.

§423.3. Minimum Standards for Intermedi-
ate Structural Fire Protection Personnel
Centification.

(a) Applicants for intermediate
structural fire protection personnel certifica-
tion must complete the following require-
ments:

(1)-(2) (No change)

(3) as part of the training speci-
fied in paragraph (2) of this subsection,
complete the courses listed in one of the
following options’

(A) (No change)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program. This training must be in
addition to any training used to qualify
for structure fire protection personnel
certification.

(O)-(D) (No change.)
(b)-(d) (No change.)

§423.5. Minimum Standards for Advanced
Structural Fire Protection Personnel Certi-
fication.

(a) Applicants for advanced struc-
tural fire protection personnel certification
must complete the following requirements;

(1)-(2) (No change.)
(3) as a part of the training spec-
ified in paragraph (2) of this subsection,

complete the courses listed in one of the
following options:

(A) (No change.)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program. This training must be in
addition to any training used to qualify
for intermediate structure fire protection
personnel certification.

(O«D) (No change))
(b)-(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441830 Jack Woods
General Counsel
Texas Commission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

L 4 ¢ ¢

Subchapter B. Minimum Stan-
dards for Aircraft Crash and
Rescue Fire Protection Per-
sonnel

* 37 TAC §§423201, 423.203,
423.205, 423207

The Texas Commission on Fire Protection
proposes amendments to §§423. 201,
423.203, 423.205, and 423.207, concerning
minimum standards for aircraft rescus and
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fire protection personnel certification. The
amendments aflow certified part-time fire
fighters to become certified full-time without
further examination; deletes the "on-campus”
requirement for National Fire Academy resi-
dsnt courses; and disallows National Fire
Academy courses used to qualify for lower
fevel certifications 1o be used for higher level
cerifications, consistent with changes to re-
quirements for structural fire protection per-
sonnel.

Alton Bostick, standards and licensing divi-
sion director, has determined that for the first
five-year period the sections are in effect,
there will be no fiscal implication for state
government as a resut of enforcing or
amending the sections. There will be implica-
tions for local governmental entties that em-
ploy cenified parttime fire protection
employees who transfer to full-time positions
in the amount of $15 to $65 per individual in
examination fees that would otherwise have
been required.

Mr. Bostick also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated will be
clearer guidelines for higher level require-
ments and elimination of duplicative examina-
tion requrements. There are no additional
costs of compliance 10 persons or for small or
large businesses required to comply with the
sections.

Comments on the proposal may be submitted
to Jim Fiero, Chairman, Fire Protection Per-
sonnei Advisory Committee, P.O. Box 22886,
Austin, Texas 78768-2286.

The amendments are proposed under the
Texas Government Code, §419.008, which
provides the Texas Commission on Fire Pro-
tection with authority to adopt rules for the
administration of its powers and duties; and
Texas Government Code, §419.022, which
provides the commission with authority to es-
tablish minimum training standards for fire
protection personnel in advanced or special-
ized fire protection personnel positions.

Texas Government Code, §419.022 and
§419.038 are affected by the amendments.

§423.201. Minimum Standards for Aircraft
Crash and Rescue Fire Protection Person-
nel.

(a)-(b) (No change.)

(c) All personnel identified as air-
craft rescue and fire protection personnel
must be certified to at least the basic level
by the commission within two years from
their employment in a aircraft crash and
rescue fire protection personnel position.

(d)-(g) (o change.)

§423.203. Minimum Standards for Basic
Aircraft Rescue and Fire Protection Per-
sonnel Certification.

(a) The effective date of this sec-
tion shall be April 1, 1993. Training pro-
grams that are intended to satisfy the
requirements for basic aircraft rescue and

fire protection personnel certification, that
are stated after the effective date of this
section, must meet the curriculum, compe-
tencies, and hour [hours, and examination]
requirements of these sections. All appli-
cants for certification must meet the ex-
amination requirements of this section.

(b) (No change.)

(c) A person who holds or is eligi-
bie to hold a certificate upon employment
as a part-time aircraft crash and rescue
firefighter may be certified as an aircraft
crash and rescue fire protection person-
nel, of the same level of certification,
without meeting the applicable examina-
tion requirements.

(d) If a person holds a current
certification as a part-time aircraft crash
and rescue firefighter, the Texas Depart-
ment of Health emergency care attendant
certification may be satisfied by docu-
mentation of equivalent training or certi-
fication in lieu of current certification by
the Texas Department of Health,

§423.205. Minimum Standards for Interme-
diate Aircraft Rescue and Fire Protection
Personnel Certification. Applicants for in-
termediate crash and rescue fire protection
personnel certification must complete the
following requirements:

(1)-(2) (No change.)

(3) as part of the training speci-
fied in paragraph (2) of this section, com-
plete the courses listed in one of the
following options:

(A) (No change.)

(B) Option #2—complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program;

(C)-(D) (No change.)

§423.207. Minimum Standards for Ad-
vanced Aircraft Crash and Rescue Fire
Protection Personnel Certification.

(a) Applicants for advanced aircraft
crash and rescue fire protection personnel
certification must complete the following
requirements:

-
(3) as a part of the training spec-
ified in paragraph (2) of this subsection,

complete the courses listed in one of the
following options:

(No change.)

(A) (No change)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program. This training must be in
addition to any training used to qualify
for intermediate aircraft crash and res-
cue fire protection personnel certifica-
tion;

(C)-(D) (No change.)
(b)-(d) (No change.)

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authortty 1o
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-944 1831 Jack Woods
General Counsael
Texas Commission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 429. Minimum
Standards for Fire Inspectors

* 37 TAC §§429.3, 429.5, 429.7

The Texas Commission on Fire Protection
proposes amendments to §§429.3, 4295,
and 429.7, concerning minimum standards
for basic fire inspector certification. The
amendments allow certitied part-time fre
fighters 1o become certified full-time without
repeating examinalion requirements; deletes
the "on-campus® requirement for National
Fire Academy resident cowses, and disal-
lows National Fre Academy courses used to
qualify for lower level certificalions to be used
for higher level certifications, consistent with
other disciplines.

Alton Bostick, standards and licensing divi-
sion director, has determined that for the first
five year period that the sections are in effect
there will be no fiscal implication for state
government. There will be fiscal implications
for local governments that employ full-time
fire protection personnel who hold current
parnt-time cerlifications. Those entities that
pay examinations fees for those employees
will save $15 per examinee.

Mr. Boslick also has determined that for each
year of the first five years the sections as
amended are in effect the public benefit antic-
ipated will be clearer guidelines for higher
level requirements and elimination of duplica-
tive examination requrements There are no
additional costs of compliance to persons or
for small or large businesses requred to
comply with the sections.

Comments on the proposal may be submitied
to Jim Fiero, Chairman, Fire Protection Per-
sonnel Advisory Committee, P.O Box 2286,
Austin, Texas 78768-2286

The amendments are proposed under Texas

¢ PROPOSED RULES June 10, 1994

19 TexReg 4511



Government Code, §419.008, which provides
the Texas Commission on Fi¥e Protection
with authority to adopt rules for the adminis-
fration of its powers and duties; and Texas
Govenment Code, §419.022(a)(5). which
provides the commission with authority to es-
tablish minimum standards for admission to
employment as fre protection personnel and
for advanced or specialized fire protection
Texas Government Code, §419.022 is al-
fected by the proposed amendments.

§429.3. Minimum Standards for Basic Fire
Inspector Certification.

(a) The effective date of this sec-
tion shall be January 1, 1994. Training pro-
grams that are intended to satisfy the
requirements of this section, that are started
after the effective date of this section, must
meet the curriculum, competencies, and
hour [hours and examination] requirements
of this section. All applicants for certifica-
tion must meet the examination require-
ments of this section.

{(b) (No change.)

(c) A person who holds or is eligi-
ble to hold a certificate upon employment
as a part-time fire inspector may be certi-
fied as a fire inspector, of the same level
of certification, without meeting the ap-
plicable examination requirements.

§429.5. Minimum Standards for Intermedi-
ate Fire Inspector Certification.

(a) Applicants for intermediate fire
inspector certification must complete the
following requirements:

(1)-(2) (No change.)

(3) as part of the training speci-
fied in paragraph (3) of this section, com-
plete the courses listed in one of the
following options:

(A) (No change)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program. The training must be in
addition to any training used to qualify
for intermediate fire inspector certifica-
tion;

(C)-(D) (No change.)
(b)-(d) (No change.)

§429.7. Minimum Standards for Advanced
Fire Inspector Certification.

(a) Applicants for advanced fire in-
spector certification must complete the fol-
lowing requirements:

(1)-(2) (No change.)

(3) as part of the training speci-
fied in paragraph (2) of this subsection,
complete the courses listed in one of the
following options:

(A) (No change)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on-campus] resi-
dent program. This training must be in
addition to any training used to qualify
for any lower level of fire inspector certi-
fication;

(C)-(D) (No change.)
(b)-(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by fegal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441832 Jack Woods
General Counse!
Texas Commission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
9187184

¢ ¢ ¢

Chapter 431. Minimum
Standards for Fire and
Arson Investigator

* 37 TAC §§431.3, 431.5, 431.7

The Texas Commission on Fire Protection
proposes amendments to §§431.3, 431.5,
and 431.7, conterning minimum standards
for fire and arson investigator. The amend-
ments allow certified part-lime fiwe fighters to
become certified full-time without repeating
examination requirements; deletes the “on-
campus” requirement for National Fire Acad-
emy resident courses; and disallows National
Fire Academy cowrses used to qualify for
lower level certifications 1o be used for higher
level certifications, consistent with other disci-
plines.

Alton Boslick, Standards and Licensing Divi-
sion Director, has determined that for the first
five-year period the sections are in effect
there will be no fiscal implication for state
government. There will be fiscal implications
for local governments that employ full-time
fre protection perscnnel who hold cument
part-time cerlifications. Those entities that
pay examinations fees for those employees
will save $15 per examinee.

Mr. Bostick also has determined that for each
year of the first five years the sections as
amended are in effect the public benefit antic-
ipated will be clearer guidelines for higher
level requrements and elimination of duplica-

tive examination requirements. There are no
additional costs of compliance to persons or
for small or large businesses required to
comply with the sections.

Comments on the proposal may be submitted
to Jim Fiero, Chairman, Fire Protection Per-
sonnel Advisory Committee, P.O. Box 2286,
Austin, Texas 78768-2286.

The amendments are proposed under Texas
Govemnment Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and duties; and Texas
Government Code, §419.022(a){5), which
provides the commission with authority to es-
tablish minimum standards for admission 1o

employment as fire protection personnel and
for advanced or specialized fire protection

personnel positions.
Texas Government Code, §419.022 is al-
fected by the proposed amendments.

§431.3. Minimum Standards for Fire and
Arson Investigation Personnel.

(a) The effective date of this sec-
tion shall be January 1, 1994. Training pro-
grams that are intended to satisfy the
requirements of this section, that are started
after the effective date of this section, must
meet the curriculum, competencies, and
hour [hours and examination] requirements
of this section. All applicants for certifica-
tion must meet the examination require-
ments of this section,

(b) (No change.)

(c) A person who holds or is eligi-
ble to hold a certificate upon employment
as a part-time fire and arson investigator
may be certified as a fire and arson in-
vestigator, of the same level of certifica-
tion, without meeting the applicable
examination requirements.

§431.5. Minimum Standards for Intermedi-
ate Fire and Arson Investigation Certifica-
tion.

(a) Applicants for intermediate fire
and arson investigator certification must
complete the following requirements:

(1)-(4) (No change.)

(5) as part of the training speci-
fied in paragraph (4) of this section, com-
plete the courses listed in one of the
following options:

(A) (No change.)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Acsdemy [on-campus] resi-
dent program. This training must be in
addition to any training used to qualify
for any lower level of fire and arson
investigator certification;
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(O)-(D) (No change)
(b)-(d) (No change.)

§431.7. Minimwn Standards for Advanced
Fire and Arson Investigator Certification.

(a) Applicants for advanced fire
and arson investigator certification must
complete the following requirements.

(1)-4) (No change)

(5) as a part of the training spec-
ified in paragraph (3) of this subsection,
complete the courses listed in one of the
following options:

(A) (No change.)

(B) Option #2-complete a
minimum of 80 hours of instruction in any
National Fire Academy [on campus] resi-
dent program. This training must be in
addition to any training used to qualify
for any lower level of fire and arson
.investigator certification;

(O)-(B) (No change)
(b)-(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 3, 1994,

TRD-8441833 Jack Woods
Qeneral Counsel
Texas Commission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 447. Part-Time Flre
Protection Employee

* 37 TAC §447.1

The Texas Commission on Fire Protection
proposes an amendment to §447.1, concemn-
ing part-time fire protection employees. The
amendment allows a parson who is certified
&s 1 fulHiime fire protection empioyee 10 be
certified as a part-time fire protection em-
ployee without repeating the requirement.
sion director, has determined that for the first
five-yoar period the section is in effect there
will be no fisca!l implication for state govem-
ment as a result of enforcing or administering
the section as arended. Local governmental
entities that employ certified full-time five pro-
tection personnel in part-time positions will
save approximately $15 to $85 per individuals
in examination fees.

Mr. Bostick aiso has determined that the pub-
fic benefit anticipated as a result of adminis-
tering and enforcing the section will be the
elimination of unnecessary and duplicative
examination costs for local govemments.
There are no additional economic costs of
compliance for persons or smali or large
businesses required to comply with the sec-
tion.

Comments on the proposal may be submitted
to Jim Fiero, Chairman, Fire Protection Per-
sonnel Advisory Committee, P.O. Box 2286,
Austin, Texas 78768-2286.

The amendment is proposed under Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and duties; and Texas
Government Code, §419.0321, which pro-
vides that the commission shall create a sep-
arate certification class for parttime fire
protection employees.

Texas Govemment Code, §419.0321 is af-
focted by the amendment.

§447.1. Minimum Standards for Part-Time
Fire Protection Employee.

(a)-(¢) (No change.).

(h A person who holds or is eligi-
ble to hold a certificate upon emp'oyment
as fire protection personnel may be certi-
fied in the same discipline as a part-time
fire protection employee as set forth in
subsection (b) of this section without
meeting the applicable examination re-
quirements.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441834 Jack Woods
General Counsel
Texas Commission on Fire
Commission

Earliest possble date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 471. Standards for
Volunteer Certification

* 37 TAC §471.5

The Texas Commission on Fire Protection
proposes an amendment to §471.5, concemn-
ing standards for volunteer certification. The
amendment deletes the numbering of each
definition and adds the definition for "recogni-
tion of training.”

Alon Bostick, Standards and Licensing Divi-
sion Director, has delermined that for the first
five-year period the section as amended s in
effect there willi be no fiscal implication for
slate or local governments.

Mr. Bostick also has determined that the pub-
lic benefit anticipated as a result of adminis-
tering the section will be volunteer fire fighter
training will be encowaged by recognizing
completion of segmented portions of the ba-
sic volunteer fire fighter curriculum. There will
be no effect on stall businesses. There is no
anticipated economic cost to persons who are
required to comply with the section* as pro-
posed.

Comments on the proposal may be submitied
to Jack Yates, Charman, Voluneer Fire
Fighter Advisory Committee, P.O. Box 2286,
Austin, Texas 78768-2286.

The amendments are proposed under Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
fration of its powers and duties; and Texas
Government Code, §419.071(e), which pro-
vides the Texas Commission on Fire Protec-
tion with authority to establish rules for
qualifications relating to education, training
programs, continuing education, and testing
procedures for the volunteer certification pro-
gram.

Texas Government Code, § 419.071 is af-
fected by the amendment.

§471.5. Definitions.
(a) (No change.)
(b) Definitions used include:
(1)-(30) (No change.))

(31) Recognition of Train-
ing-A document issued by the commis-
sion stating that an individual has
completed the training requirements of a
specific Phase level of the Basic Volun-
teer Fire Fighter Curriculum.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441835 Jack Woods
General Counsel
Texas Gommission on Fire
Commission

Earliest possible date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 473. Volunteer Fire
Fighter

e 37 TAC §473.1

The Texas Commission on Fire Protection
proposes an amendment to §473.1, concern-
ing basic volunteer fre fighter The changes
to this section allow for a phase program to
be implemented for the volunieer fire fighters,
which will segment the basic volunteer fire
fighter curriculum into four portions to allow
testing after completion of a portion of the
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curiculum as an allernative to 31 "module”
tests or one comprehensive test. In addition,
the changes eliminate duplicative training and
examination for parsons akeady trained or
certified as full-time or partime fre protec-
tion employees.

Brian McNevin, volunteer fire fighter field rep-
resentative, has determined that for the first
five-year period the section is in effect there
will be no fiscal implications for state govern-
ment or local government.

Mr. McNevin also has determined that the
public benefit anticipated as a result of ad-
ministering the section will be that volunteer
fire fighter training will be encouraged and
duplicative training and examination costs for
cedifying ful-time and part-time fire protec-
tion employees is eliminated. in addition, the
public will benefit from the general encour-
agement of trained and certified volunteer fire
fighters to provide fire protection to the public.
There will be no additional costs of compii-
ance for small or large busiiasses or for
persons.

Comments on the proposal may be submitied
to Jack Yates, Chaiman, Volunteer Fire
Fighter Advisory Committee, P.O. Box 2286,
Austin, Texas 78768-2286.

The amendment is proposed under Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and duties; and Texas
Government Code, §419.071(e), which pro-
vides the Texas Commission on Fire Protec-
tion with authority to establish rules for
qualifications relating to education, training
programs, confinuing education, and testing
procedures for the volunteer certification pro-
gram.

The Texas Government Code, §419.071 is
affected by the amendment.

§473.1. Mimimum Standards for Basic Vol-
unteer Fire Fighter.

(a) (No change.)

(b) In order to be certified under
this chapter, a basic volunteer fire fighter
must complete a commission approved ba-
sic volunteer fire fighter curriculum. An
approved basic volunteer fire fighter curric-
ulum shall consist of one of the following:

(1) (No change.)

(2) completion of the four
Phase levels of the approved basic volun-
teer fire fighter curriculum as specified
in Chapter 1, Basic Volunteer Fire
Fighter Curriculum, of the commission’s
document titled "Commission Volunteer
Certification Manual”, as adopted by ref-
erence in §473.3 of this title (relating to
Basic Volunteer Fire Fighter Curricu-
fum) and successfully pass the commis-
sion examinations as specified in Chapter
479 of this title (relating to Examinations
for Volunteer Certification); or

(3)[(2)] completion of an out-of-

state training program deemed equivalent to
a commission approved basic volunteer fire
fighter curriculum, and successfully pass
the commission examinations as specified
in Section 439. 17, of this title (relating to
Testing for Proof of Proficiency); or

#{(3)) completion of a military
training program deemed equivalent to a
commission approved basic volunteer fire
fighter curriculum, and successfully pass
the commission examination as specified in
§439.17 of this title (relating to Testing for
Proof of Proficiency);

(5) [(4)] documentation of the
receipt of an Advanced certification from
the State Firemen’s and Fire Marshals’ As-
sociation of Texas before September 1,
1993; or

(6)[(5)] completion of a training
program that meets or exceeds the standards
set for an approved basic volunteer fire
fighter curriculum and successfully pass the
commission examination as specified in
Chapter 479 of this title (relating to exami-
nations for volunteer fire fighter certifica-
tion).

(c)-(d) (No change.)

(e) A person who holds any level of
Structure Fire Protection Personnel Certifi-
cation issued by this commission as pro-
vided for in Chapter 423, Subchapter A or
Part-time Fire Protection Employee certi-
fication as provided for in Chapter 447 of
this title (relating to Minimum Stan-
dards) may be certified as a Basic Volun-
teer Fire Fighter. If the certificate has
been inactive for more than one year, the
person must compiete the two additional
subject areas as provided for in §473.3 of
this title and successfully pass the exami-
nation(s) as provided for in Chapter 479
of this title. [A person who has compieted a
Structure Fire Protection Personnel Certifi-
cation Recruit School prior to January 1,
1993, and has not been certified as provided
for in Chapter 423 Subchapter A, may be
certified as a Basic Volunteer Fire Fighter
upon completion of the two additional mod-
ules as provided for in §473.3 of this title
and successfully completion of the exami-
nation provided for in Chapter 479 of this
title.]

() A person may be certified as
Basic Volunteer Fire Fighter, if the per-
son meets the following requirements:

(1) has met the training re-
quirements as set forth in §423.1(b) (1) of
this title (relating to Minimum Standards
for Structure Fire Protection Personnel
Certification); and

(2) successfully passed the
commission examinations as specified in

Chapter 439 of this title (relating to Ex-
aminations for Certification); and

(3) complete as a minimum
the certification requirements and be cer-
tified by the Texas Department of Health,
as a Emergency Care Attendant. Any
higher level of emergency medical certifi-
cation recognized by the Texas Depart-
ment of Health, such as EMT or
paramedic may also be used to satisfy the
emergency medical training requirements
of this section; and

(4) complete as a minimum
the training requirements and possess a
certificate of completed training from the
Texas forest Service or a commission ap-
proved course in nine hours of Wildland
Fire Fighting,
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
lssued in Austin, Texas, on June 3, 1994.

TRD-5441838 Jack Woods
General Couneel
Texas Commission on Fire
Commission

Earliest possbie date of adoption: July 11,
1994

For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 481. Volunteer Fire
Fighter Certification Fees

* 37 TAC §4813

The Texas Commission on Fire Protection
proposes an amendment to §481.3, concemn-
ing volunteer fire fighter certification fees. The
amendment changes the one time $10 certifi-
cation fee 10 $5.00 and deletes unnecessary
language in §481.3(N.

Brian McNevin, volunieer fire fighter field rep-
resentative, has determined that for the first
five-year period that the section is in effect
there will be fiscal imgiications for state and
local govemments. The commission will have
a minor decrease in revenue as a resull of
the decrease in volunteer certification fees of
approximately $150. Local governmental enti-
ties that pay cedification fees for volunteer
fire fighters that provide fire protection fo the
community will experience a reduction in cost
of $5.00 per cerlification.

Mr. McNevin also has determined that for the
first five years the seclion is in effeci, the
public benefit will be a reduction in cost to
volunteer fraining facilties and individuals
mission, and generafly encouragement of vol
unteer fire fighters providing services to ther
communities. There will be no additional eco-
nomic costs of compliance to persons, or
small or large businesses.

Comments on the prop(sal inay be submitted
to Jack Yates, Chaiman, Volunteer Fire
Fighter Advisory Committes, P.O. Box 2288,
Austin, Texas 78768-2286.
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The amendment is proposed under the Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of #s powers and duties; and
§419.073, which provides the Texas Commis-
sion on Fire Protection with authority to es-
tablish certification fees for the volunteer
certification program.

Texas Government Code, §419.073 is af-
fected by the proposed amandmemt.

§481.3. Fees-Participation and Certifica-
tion.
(a) (No change.)

(b) A one time $5.00 [$10] certifi-
cation fee is required for each certificate
issued by the commission under the volun-
teer certification program.

(c)-(e) (No change.)

[(f) The following are certificates
issued by the Texas Commission on Fire
Protection for which fees are required:

((1) Basic Volunteer Fire
Fighter.
{(2) Basic Volunteer Instructor.

[(3) Intermediate Volunteer In-
structor.

{(4) Volunteer Instructor Spe-
cialist.

[(5) Approved Training Facili-
ty.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 3, 1994,

TRD-944 1837 Jack Woods
Gensral Counsel
Texas Gommission on Fire
Comuvission

Earliest possble date of adoption: July 11,
1994

For further information, piease call: (512)
918-7184
¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE
Part I. Texas Department
of Human Services
Chepter 3. Income Assistance
Services
The Texas Department of Human Services
(DHS) proposes amendments to §§3. 2503,
3.2601, and 3.3402, am! proposes new
§§3.4001-3.4011, concemning issuance of Aid

to Families with Dependent Children (AFDC)
and Food Stamp Program benefits by elec-

tronic benefit transfer (EBT), in its Income
Assistance Services rule chapter. The pur-
pose of the proposal is to implement a recom-
mendation of the Compiroller's Texas
Performance Review.

The EBT process involves the issuance of an
EBT card and a unique personal identification
number (PIN) to each head of househuld or
authorized representative. AFDC and Food
Stamp benefits are accessed by using the
EBT card to purchase food at USDA-certified
retailers and to obfain cash or make pur-
chases with AFDC benefits at USDA-certified
retailers or other cash-back outlets approved
by DHS.

The proposal eliminates the curent policy of
mailing AFDC warrants to recipients each
month. it aiso eliminates the issuance of
Food Stamp benefits by direct mail or mailing
the recipient an Authorization lo Participate
(ATP) card that must be taken to contracted
redempticn centers dnd redeemed for Food

Stamp coupons.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
sections are in effect there will be fiscal impli-
cations as a result of enforcing or administes-
ing the proposal. Although there areé no
historical experiences with which to compare,
the effect on state government for fiscal years
1995-1999, the first five-year period the sec-
tions are in effect, is an anticipated savings
through reduction in issuance costs, reduc-
tion in fraud and program abuse, increased
federal funding, and increased efficiency and
accountability in program operations resulting
from converting from a paper-based issuance
system to a more cost-effecltive electronic
method. There will be no fiscal implications
for local govemment as a result of enforcing
or administering the sections.

Mr. Raiford also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a resutt
o! enforcing the sections will be improved
client services and increased efficiency of
program operations. The cost of compliance
for small businesses will be reflected in the
elimination of costs of handling Food Stamp
coupons. There is no anticipated economic
cost to persons who are required to comply
with the sections.

Questions about the content of the proposal
may be diwected to Rita King at (512)
450-4148 in DHS’s Client Self-Support Ser-
vices. Comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Media and Policy Services -176, Texas De-
pariment of Human Services W-402, P.O.
Box 149030, Austin, Texas 78714-8030,
within 20 days of publicaticn in the Texas
Register.

Subchapter Y. Issuing Benefits
* 40 TAC §32503

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chaplers 22
and 31, which provides the department with
the authority to administer public and financial
assistance programs.

The amendment implements the Human Re-
sowces Code, §22.001 and §31.035.

§3.2503. Eligibility for Benefit |War-
rant]. 1f an AFDC payee or certified child
dies or leaves the home, the household is
still eligible for the benefit {warrant] if the
household was eligible the first of the
month,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

!ssued in Austin, Texas, on June 6, 1994.

TRD-9441861 Nancy Murphy

Section Manager, Policy
arnd Document Support

Texas Deparment of
Human Services

Proposed date of adoption: September 1,
1994

For further information, please call. (512)
450-3765

¢ ¢ ¢

Subchapter Z. Direct Mail Is-
suance

¢ 40 TAC §32601

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 33, which provides the department with
the authority to administer public and nutri-
tional assistance programs.

The amendment implements the Human Re-
sources Code, §22.001 and §33.002.

§3.2601. Eligibility Requirements. DHS
determines that the following households,
in areas where electronic benefit transfer
(EBT) is unavailable, are eligible for direct
mail issuance (DMI) according to the re-
quirements of 7 Code of Federal Regula-
tions §274.1(a):

(1)-(3) (No change.)

This agency hereby certifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Aushtin, Texas, on June 6, 1994

TRD-9441862 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Human Services

Proposed date of adoption: September 1,
1994

For further information, please call. (512)
450-3765

L4 ¢ ¢
Subchapter HH. Program Vio-
lations
* 40 TAC §3. 3402

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chaplers 22
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§3 3402. Food Stamps as Obligations of the
United States.  Any unauthorized issu-
ance, use, transfer, acquisition, alteration,
possession, or presentation of food stamps
or authorization to participate cards or
other access device may subject any per-
son, partnership, corporation, or other legal
entity to prosecution under the Food Stamp
Act or under any other applicable federal,
state, or local law, regulation, or ordinance,
as specified in 7 Code of Federal Regula-
tions, §271.5(b).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on June 6, 1994,

TRD-9441863 Nancy Murphy

Section Manager, Policy
and Document Support
Texas Department of
Human Services
Proposed date of adoption: September 1,
1994

For further information, please call: (512)
450-3765

¢ ¢ L4

Subchapter NN. Electronic
Benefit Transfer

* 40 TAC §§3.4001-3.4011

The new sections are proposed under the
Human Resources Code, Title 2, Chapters 22
and 33, which provides the department with
the authority to administer public and nutri-
tional assistance programs.

The amendment implements the Human Re-
sources Code, §22.001 and §33.002.

§34001. Issuance of Aid to Families with
Dependemt  Children (AFDC) and Food
Stamp  Benefits via  Electronic  Benefit
Transfer (EBT).

(a) In areas of the state designated
by the Texas Department of Human Ser-

(b) EBI 1s an alternative to paper
issuance of AFDC and Food Stamp bene-
fits. In an EBT issuance system, DHS uses
a computer process to credit recipients’ ben-
efits in accounts maintained by the DHS
vendor. Recipients access their benefits by
an electronic debit process using debit cards
and corresponding Personal Identification
Numbers (PINs) issued to them by DHS or
its vendor. The AFDC benefits are credited
to the EBT cash account, and Food Stamp
benefits are credited to the EBT food ac-
count,

(c) Food stamp recipients do not
exchange Food Stamp coupons with retail-
ers, nor do retailers return cash change to
recipients for purchases from the food ac-
count.

§3.4002. Primary Cardholder.

(a) To enable a recipient to access
benefits, the Texas Department of Human
Services (DHS) provides one Electronic
Benefit Transfer (EBT) card and corre-
sponding Personal Identification Number
(PIN) to the household’s primary
cardholder.

(b) The case name is the primary
cardholder, except as follows:

(1) Food Stamp households that
reside in an alcohol or drug treatment center
and are represented by the center as pro-
vided in 7 Code of Federal Regulations
(CFR) §273.11¢e),

(2) Food Stamp households that
reside in a group living arrangement and are
represented as described in 7 CFR
§273.11(f),

(3) Aid to Families with De-
pendent Children (AFDC) households with
a protective payee or representative payee
assigned by DHS as specified in DHS’s
Income Assistance Handbook.

(c) For households described in
subsection (b)(1)-(3) of this section, DHS

§3.4003. Secondary Cardholders.

(a) If the primary cardholder is the
case name and requests that another individ-
ual also be given access to his cash account
or food account, the Texas Department of
Human Services (DHS) provides a card and
Personal Identification Number (PIN) to a
secondary cardholder designated by the pri-
mary cardholder. The Texas Department of
Human Services (DHS) allows access for
only one secondary cardholder for a cash
account and one for a food account.

(b) To minimize the risk of loss or
abuse of a household’s benefits, DHS al-
lows a secondary cardholder only in situa-
tions in which the case name is the primary
cardholder.

§34004. PIN Assignment and Selec-
tion. The Texas Department of Human
Services (DHS) preassigns the Personal
Identification Number (PIN) for each new
cardholder. If a preassigned PIN compro-
mises the client’s ability to maintain secu-
rity or access to the Electronic Benefit
Transfer (EBT) account, DHS permits a
cardholder to select a new PIN at the local
card-issuance site or through its vendor.

§3.4005. Benefir Availability Dates. After
certification, the Texas Department of Hu-
man Services (DHS) makes Aid to Families
with Dependent Children (AFDC) and Food
Stamp monthly benefits available to recipi-
ents via their Electronic Benefit Transfer
(EBT) accounts on a staggered cycle over
the first few calendar days of the month.
The cycle is based on the last digit in the
case number as follows:
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§3.4006. Access to Benefits.

(a) Food Stamp recipients may
make authorized purchases with benefits in
their food account by using the Electronic
Benefit Transfer (EBT) card at authorized
food retailers as specified in 7 Code of
Federal Regulations (CFR) §274.12(g).

(b) Aid to Families with Depend-
ent Children (AFDC) recipients may make
purchases of their choice with benefits in
their cash account by using the EBT card at
the authorized food retailers specified in 7
CFR §274.12(g). AFDC recipients may also
obtain cash from their cash account by us-
ing the EBT card at businesses contracting
for this purpose with the Texas Department
of Human Services (DHS) vendor.

§3.4007. Benefit Conversion.

() When Food Stamp benefit con-
version is required, as specified in 7 Code
of Federal Regulations §274. 12(f)(6), the
Texas Department of Human Services
(DHS) issues Food Stamp benefits by direct
mail issuance of Food Stamp coupons
within three business days after the recipi-
ent makes the request to the DHS vendor
via the Electronic Benefit Transfer (EBT)
toll-free number. DHS mails coupon-
conversion issuances only to addresses out-
side of the EBT retailer area.

(b) When an Aid to Families with
Dependent Children (AFDC) recipient
moves out of the EBT area(s), he may use
the EBT card to remove cash from the cash
account anytime after a month’s benefit be-
comes available. The AFDC recipient is
responsible for taking this action when leav-
ing the EBT area.

(c) DHS does not convert available
AFDC benefits in an EBT account to a
warrant if the recipient leaves the EBT area
without using all the AFDC benefits in the
EBT account which are available when the
recipient leaves. If an eligible recipient
moves out of the EBT area before a particu-

Availabi l1ity Date:

2
3

Availability Date:

NOWVIEWN -

lar month’s AFDC benefit is available,
upon the recipient’s request DHS converts
that benefit to a warrant.

§3.4008. Electronic Benefit Transfer (EBT)
Card and Personal Identification Number
(PIN) Security.

(a) Cardholders are responsible for
protecting the security of the cardholder’s
EBT card and PIN and for reporting a lost
or stolen card or compromised PIN directly
to the Texas Department of Human Services
(DHS) vendor via the EBT toll-free num-
ber. When the household or its repre-
sentative reports one of these events, the
DHS vendor immediately places a hold on
the card access as specified in 7 Code of
Federal Regulations §274.12(f)(5) and initi-
ates card or PIN replacement.

(b) For Aid to Families with De-
perdent Children (AFDC) recipients, DHS
applies this same policy and procedure to
EBT cash accounts.

§3.4009. Benefit Replacement.

(a) The Texas Department of Hu-
man Services (DHS) does not replace Food
Stamp benefits issued by Electronic Benefit
Transfer (EBT) which are obtained through
use of a card provided to the household or
the household’s representative, unless the
benefits are obtained after the household or
representative reports to the DHS vendor
that the card is lost or stolen or that the
Personal Identification Number (PIN) is
compromised.

(b) Once the household or repre-
sentative has reported the event to the DHS
vendor’s toll-free number, DHS assumes
liability for Food Stamp benefits subse-
quently debited from the account with the
card in question and replaces any lost or
stolen benefits as specified in 7 Code of
Federal Regulations §274.12(f)(5).

(c) For replacement of Aid to Fami-
lies with Dependent Children (AFDC) bene-
fits issued by EBT, DHS follows the policy

and procedures stated in subsections (a) and
(b) of this section.

§3.4010. Dormant Accounts.

(a) If the household fails to access
the Electronic Benefit Transfer food ac-
count for three consecutive months, the
vendor notifies the Texas Department of
Human Services (DHS) that the account is
dormant, as specified in 7 Code of Federal
Regulations §274. 12(f)(7). DHS immedi-
ately places a hold on future issuances
which will not be released until the recipi-
ent contacts the eligibility worker.

(b) For Aid to Families with De-
pendent Children (AFDC) recipients receiv-
ing benefits via EBT, DHS follows the
policy stated in subsection (a) of this sec-
tion.

§3.4011. Expunging Benefits.

(a) The Texas Department of Hu-
man Services (DHS) expunges all the Food
Stamp benefits in an Electronic Benefit
Transfer (EBT) account in the following
situations:

(1) the account has not been ac-
cessed by the household for one year, as
specified in 7 Code of Federal Regulations
(CFR) §274.12(f)(7),

(2) the EBT food account has
been converted to Food Stamp coupons, and
the client has not spent the remaining bene-
fits in the account within one week after the
conversion as specifitd in 7 CFR
274.12(£)(6); or

(3) a one-person Food Stamp
household is denied due to the death of the
recipient.

(b) At the end of each state fiscal
year, DHS expunges any Aid to Families
with Dependent Children (AFDC) monthly
benefit in an EBT account that has not been
used after its availability period. The avail-
ability period for an AFDC benefit is two
fiscal years after the fiscal year that in-
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cludes the month for which the benefit was
issued.

(c) After benefits for AFDC or
Food Stamps are expunged, the household
loses its eligibility for the expunged bene-
fits.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 6, 1994

TRD-9441864 Nancy Mumphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services

Proposed date ol adoption: September 1,
1994

For further information, please call: (512)
450-3765

¢ ¢ ¢

Part XIX. Texas
Department of Protective
and Regulatory Services

Chapter 730. Legal Services

The Department of Protective and Regulatory
Services (PRS) proposes amendments to
§§730.401-730.403, and 730.405, and the re-
peal of §730 404, concerning definitions, gen-
eral structure of depariment advisory
committees, other committees and groups,
and board-established and PRS-established
advisory committees, in its Legal Services
chapter. The purpose of the amendment to
§730.401 is to add the defintions of depan-
ment and executive director, and conform the
name of the Board to that stated in the stat-
ute The amendment o §730 402 adds the
statutory requirements to the geieral struc-
ture of all agency advisory commitees, in-
cluding selection of presding officers,
legislatvely mandated balanced representa-
tion, and a method for replacement of mem-
bers, when necessary The amendment to
§730 403(1) adds the Strategic Drections Ad-
visory Committee, the Advisory Comnittee
for the Othice of Protective Services for Fami-
hes and Children, and the Advisory Commit-
lee for the Office of Adult Protective Services,
and (2) deletes the Medical Care Advisory
Committee and the Council for Social Work
Certification because those commttees are
committees of other agencies The amand-
ment to §730.405 deletes the Council on
Chid Abuse and Neglect Prevention, which
has been replaced Ly a state agency, and
deletes the Texas Council on Child Wellare
Boards, which 1s not a department commitee,
but a council formed by child welfare boards
Section 730404 is repealed because the
commdtee functions previously covered by
that section are covered by existing commit-
tees in other agencies

Jerry Abel, chiet tiscal officer, has determined
that for the first five-year period the sections
are i: effect there will be fiscal implications
for state government as a result of enforcing
or administening the sections The effect on

state government for the first five-year period
the sections are in elect is an estimated
additional cost of $36,000-$45,000 for fiscal
year (FY) 1995, $36.000-$45,000 for FY
1996; $36,000-$45,000 for FY 1997; $36,
000-$45,000 for FY 1998; and $36,000-
$45,000 for FY 1999. This includes the cost
of any state staff support provided for these
meetings. The payment of expenses for these
committees is contingent upon budget execu-
tion approval. There will be no fiscal implica-
tions for local government.

Mr. Abel also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be to maintain
the public’s ability 1o participate in PRS’s rule-
making process. There will be no effect on
small businesses. The only anticipated eco-
nomic cost to persons who are required to
comply with the sections will be an annual
cost of $10-$150 per individual committee
member o cover the costs of expenses not
reimbursed by the department

Questions about the content of the proposal
may be directed to Martha Allan at (512)
450-3854 in PRS’s Legal Services Section.
Written comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Media and Policy Services-157, Department
of Protective and Regulatory Services W-402,
P O. Box 149030, Austin, Texas 78714-3030,
within 30 days of publication in the Texas
Register.

Subchapter E. Advisory Com-
mittees and Other Commit-
tees

* 40 TAC §§730.401-730.403,
730.405

The amendments are proposed under Texas
Cvil Statutes, Article 6252-33, which govern
state agency advisory commitees and re-
quwes agencies to promulgate rules concern-
ing such committees, and under Texas Cwil
Statutes, Article 4413 (503), historical note
(Vernon Supplement 1993), 72nd Legislature,
which transferred all functions, programs, and
activities related to the child protective ser-
vices program from the Texas Department of
Human Services to PRS

The amendments implement Texas Cvil Stal-
utes, Article 6252-33, and the Human Re-
sowces Code, §22.009 and §42 022

§730 401  Definuions The following
words and terms, when used in this
subchapter [chaptar], shall have the fol-
lowing meanings, unless the context clearly
indicates otherwise

Advisory committee-Any group es-
tablished by the department, by statute, or
by federally mandated regulations, to pro-
mote a broad range of citizen participation
in the development of departmental [de-
partment sections or] policy

Board-The [Texas] Board of Protec-
tive and Regulatory Services.

Department-The Department of
Protective and Regulatory Services.

Executive director-The director of
the Department of Protective and Regu-
latory Services.

§730.402. General Structure of Depart-
ment Advisory Committees

(a) (No change)
(b) General structure.

(I) An advisory committee 1n-
cludes, depending on its special area of
interest, members representing the general
public, service providers, consumers, mi-
norities, concerned state agencies, and other
groups with knowledge of or interest in the
committee’s field of work. Membership of
each committee will be appropriately bal-
anced between industries or occupations
and consumers of services regulated by
the department.

(2) Members are appointed by
the Board, at the recommendation of the
executive director of the [Texas] Depart-
ment of Protective and Regulatory Services

(3)-@)

(¢) Presiding officer. Each advi-
sory committee shall select a presiding
officer from its members who will preside
over the committee and report to the
Board.

(d) Reports to Board. Each advi-
sory comniittee shall report to the Board
through a written report signed by its
members.

(No change.)

(e) Appointment of new mem-
bers. If a member of an advisory commit-
tee no longer represents the interest for
which he or she is appointed, resigns, or
is unable to serve, the Board may, but is
not required to appoint a new member to
serve out the unexpired term,

(f) Abolishment date. Each advi-
sory committee will be abolished effective
January 1, 1997, uuless the Board affir-
matively votes to continue its existence,

$730 403 [Mandated] Advisory Comnui-
tees

(a) (No change)

(b) Strategic Directions Advisory
Committee.

(1) Purpose. The conmittee
shall advise the Board on policy develop-
ment and issues with long-term strategic
importance for the departinent.

(2)  Structure.

(A) The committee shall be
appointed by the Board on the recom-
mendation of the executive director. The
membership of the committee shall not
exceed 24 members, representing the fol-
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lowing groups:

(i) experts in academic
disciplines concerned with public policy
development;

(i) chairpersons of the
department’s program advisory commit-
tees;

(iif) corporate executives
with particular philanthropic interest in
issues related to families and children;

(iv) the religious com-
miunities;

(v) parents, guardians

or advocates for:

I persons  with
disabilities;

(I1) foster and adop-
tive children;

(I11) the elderly;

(IV) children n
child-care; and

(V) foster
and adoptive parents;

parents

(vi) persons with signifi-
cant prior legislative or executive experi-
ence within Texas state government;

(vii) a representative
appointed by the Health and Human Ser-
vices Commission;

(viii) the general public;
and

(ix) representatives
from the department’s licensees.

(B) Members of the com-
mittee shall serve for two year terms.

(C) The department shall
provide staff necessary for the commit-
tee.

(3) Number of meetings. The

committee shall meet at least two, but no
more than six, times a year.

(4) Subcommittees. The com-
mittee may designate sub-committees to
advise on specific topics.

(¢) Advisory Committee for the

Office of Protective Services for Families
and Children.

(1) Purpose. The Board shall
appoint this committee to:

(A) advise the Board and

the office about program services, issues,
and policy; and

(B) facilitate communica-
tion with the general public.

(2) Structure.

(A) The Board shall ap-
point 21 members to the committee rep-
resenting:

() local child welfare
boards;

(ii) the adoption pro-
gram;

(iii) the substitute care
program;

(iv) contractors and pro-
viders of service; and

(v) legal, medical, and
other human services professionals with
particular expertise in protective services
or youth services issues whose practice
involves them in statewide issues and
concerns.

(B) Members of the com-
mittee serve four-year, rotating terms.

(C) Representatives of state
agencies may be added to the commitiee
as resource persons as needed. State
agency members shall serve in an ex offi-
cio capacity, shall not be reimbursed for
expenses, and shall not be considered as
members of the committee.

(3)  Subcommittees. The com-
mittee may establish subcommittees as
needed. The committee shall establish a
post-adoption services subcommitiee and
a youth services subcommittee,

(d) Advisory Committee for the
Office of Adult Protective Services (APS).

(1) Purpose. The Board shall
appoint  a  multi-disciplinary, cross-
cultural, and state-wide network of indi-
viduals to:

(A) represent the interests
of elderly and disabled APS clients;

(B) consult on APS policy
development and issues of concern to the
program;

(C) review and comment
on program material being submitted to
the Board;

(D) facilitate communica-
tion between APS and the general public;

and

(E) understand and advo-
cate for the APS program.

(2) Structure.

(A) The committee shall in-
clude representatives from consumer/ad-
vocacy groups related to the APS
program, professional groups with spe-
cialized training and experience in law,
medicine, mental health, the religious
community, schools of social work and
gerontology, and public relations. The
committee shall consist of up to 15 mem-
bers. Ten members shall be appointed
from the Health and Human Services
Commission regions, with one member
representing regions 2 and 9, and one
member representing each of the other
regions. Up to five members shall be se-
lected to reflect statewide issues or con-
cerns, in their professional capacities.

(B) Committee members
serve two-year terms.

(C) The committee shail in-
vite policymakers or representatives from
other state agencies to serve as resource
persons when the topics presented before
the committee indicate that such assis-
tance would be helpful. State agency rep-
resentatives shall not be considered as
members of the committee, will not be
reimbursed for expenses, and shall serve
in an ex officio capacity.

[(b) Medical Care Advisory Com-
mittee.

[(1) Legal base. The commit-
tee’s legal base 1s HRC 32.022.

[(2) Responsibibities The com-
mittee’

{(A)  advises the Board and
the department about developing and main-
taining the Medical Assistance Program,
and

{(B) works with the Board
and the department to develop immediate
and long-range plans for providing compre-
hensive medical and health-care services to
needy Texans.

[(3)  Structure.

[(A) The committee has 15
members, with a representative balance of
service providers, consumers, concerned
state agencies, and other groups with
knowledge of or interest in the Medical
Assistance Program or other aspects of
health care for needy Texans.
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[(B) The medical director of
the Texas Department of Human Services'
purchased health services contractor serves
as an ex officio member of the committee.

[(C) Appointments are made
by the Board, in compliance with the re-
quirements of the federal agency adminis-
tering medical assistance.

[(D) Members serve three-
year rotating terms, with one-third of the
committee membership rotating off service
each year. Ex officio members serve as long
as the Board directs them to do so.

[(E) At the executive direc-
tor's recommendation, the Board may ap-
point regional and local medical care
advisory commitiees and other advisory
committees as necessary.

{(c) Council for Social Work Certi-
fication.

[(1) Legal base. The courcil’s
legal base is HRC 50.004.

[(2) Responsibilities. The coun-
cil:

((A) advises the Board and
the department about issues related to the
practice of social work;

[(B) reviews rules and mini-
mum standards for social-work certification;
and

[(C) recommends action on
rules, standards, and social-work certifica-
tion.

[(3) Structure.

{(A) The council has nine
members, including three certified social
workers, three social workers or social-
work associates, and three consumers; with
balanced representation according to race,
gender, age, and geographic location.

{(B) Council members serve
three-year rotating terms, with one-third of
the council membership rotating off service
each calendar year.]

§730.405. Research Review Committee
[Other Committees and Groups].

((a) Research Review Committee.]

(@)(1)] Legal base. The commit-
tee's legal base is 45 Code of Federal Regu-
lations, Subtitle A, Part 46, Subpart A.

(b)[(2)] Responsibilities, As re-
quired by the United States Department of
Health and Human Services (HHS), the de-
partment must establish this committee for
all special projects subject to HHS approval
or funding. The committee reviews research
and demonstration projects to determine
whether the projects place human subjects
at risk or harm.

(©){(3)] Structure.

(DI(A)] The committee has
eight to ten members, including two to three
professionals in relevant fields and repre-
sentatives from each major program area.

@)I(B)] Members are appointed
by the department’s associate executive di-
rector for budget and economic analysis,
with the advice and consent of the executive
director.

[(b) Council on Child Abuse and
Neglect Prevention.

[(1) Legal base. The council’s
legal base is HRC Chapter 74.

[(2) Responsibilities. The coun-
cil:

[(A) develops policy, guide-
lines, and eligibility criteria for awarding
grants for the children’s trust fund;

[(B) recommends programs
for children's-trust-fund grants and moni-
tors use of the funds;

[(C) recommends proposed
rules for Board approval;

[(D) solicits donations for
child abuse prevention programs;

[(B) applies for and receives
funds from private, federal, and state
sources; and

[(F) submits an annual re-
port to the Board.

{(3) Structure.

[(A) The council has nine
members appointed by the governor. Mem-
bers must have demonstrated a concern for
prevention of child abuse and neglect.

[(B) Council members serve
six-year rotating terms, with one-third of
the membership rotating off service every
two years.

[(C) Members may not be re-
appointed after serving their full six-year
terms.

[(c) Texas Council on Child Wel-
fare Boards.

[(1) Responsibilities. The coun-
cil:

[(A) advises the Board and
the department about policy and issues re-
lated to children’s protective services; and

[(B) promotes the health,
education, and welfare of children.

[(2) Structure.

[(A) The councii has 27
members representing regional councils of
child welfare boards.

[(B) Members serve terms
based on the membership requirements of
their regional councils.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on June 6, 1994

TRD-9441858 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Protective and

Regulatory Services

Proposed date of adoption: September 1,
1994

For further information, please call’ (512)
450-3765

¢ 4 L4
* 40 TAC §730.404

(Editor's note. The text of the following section
proposed for repeal will not be published The
section may be examined in the offices of the
Texas Department of Protective and Regulatory
or in the Texas Register office, Room 245, James
Earl Rudder Buwlding, 1019 Brazos Street,
Austin.)

The repeal is proposed under Texas Cwil
Statutes, Anicle 6252-33, which governs
state agency advisory committees and re-
quires agencies to promulgate rules concern-
ing such committees; and under Texas Civil
Statutes, Arlicle 4413 (503), historical note
(Vernon Suppiement 1993), 72nd Legislature,
which transferred all functions, programs, and
activities related 1o the child protective ser-
vices program from the Texas Depariment of
Human Services to PRS.

The repeal implements Texas Civil Statutes,
Article 6252-33, and the Human Resources
Code, §22.009 and §42.022.

§730.404. Board-established and PRS-
established Advisory Committees.
This agency hereby certifies that the proposal

has been reviewed by legal counsel and
found to be within the agency’s authority to
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adopt.
Issued in Austin, Texas, on June 6, 1994.

TRD-9441859 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Protective and

Reguiatory Services

Proposed date of adoption: September 1,
1994

For further information, please call: (512)
450-3765

¢ L4 ¢

Notification Pursuant to the Insurance
Code, Chapter 5, Subchapter L

(Edutor’'s Nolte. As required by the Insurance
Code, Art:cle 596 and 5. 97, the Texas Register
publishes notices of actions taken by the Texas
Department of Insurance pursuant to Chapter 5,
Subchapter L, of the Code. Bourd action taken
under these articles is not subject to the Admims-
trative Procedure Act.

These actions become effective 15 days after the
date of publicatior or on a later specified date

The text of the material being adopted will not be
published, but may be examined in the offices of
the Texas Department of Insurance, 333 Guada-
lupe, Austin.)

The Texas Departmant of Insurance at & pub-
lic meeting held at 9:00 a.m., June 9, 1994, in
Room 100 of the Texas Depariment of Insur-
ance Building, 333 Guadalupe Street, Austin,
Texas, adopted a form filing by the Texas
Department of Human Services (Department)

Texas Department of Insurance Exempt Filing

for a revised surety bond form entitled "Resi-
dent Fund Surety Bond™ (Bond). The Bond is
a requirement of 42 United States Code An-
notated §1396r (c) (6) (C) and 40 TAC
§9.204. The form was filed in the Chief
Clerk’s Office on May 2, 1994.

The Bond, formerly entitled "Nursing Home
Surety Bond", has been re-titled and revised
for clarily with some minor changes and one
substantive change. Paragraph #10 has been
revised {0 add the following new language:
"However, claims may be filed for a period of
three years and 90 days after the effective
termination date in connection with any resi-
dent trust fund transactions occurring during
the effective period of the bond.” This wording
meets the requirements of 40 TAC §19.1924
which requires the principal to keep financial
records of the facilily for a minimum of three
years and 90 days after the termination of the
contract period and 40 TAC §19.1925 that
makes those records subject to audit by the
Department

The full text of the surety bond form filing
(Reference Number 0-0594-11-1), was pub-
lished in the May 10, 1994, issue of the
Texas Register (19 TexReg 3598)

The Texas Department of Insurance has ju-
risdiction over this matter pursuant to the
Insurance Code, Articles 513, 5.15and 5 97.

The full text of the surely bond form entitied
"Resident Fund Surety Bond®, as adopted by
the Texas Department of Insurance is filed
with the Chief Clerk under (Reference Num-
ber 0-0594-11-1) and is incorporated by refer-
ence by Commissioner Order Number
94-0611.

This notification is made pursuant to the In-
surance Code, Article 5 96, which exempts it
from the requrements of the Admimistrative
Procedure Act

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authortty to
adopt.

Issued in Austin, Texas, on June 6, 1994

TRD-944 1855 D J. Powers

Legal Counssl to the
Commissioner

Texas Department of

Insurance
Effective date: June 25, 1994

For further information, please call
463-6328

¢ ¢ L

(512)
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ADOPTED

An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes ta the proposed text, only the preamble of the notice
and statement of legal authority will be published If an agency adopts the section with changes to the

proposed text, the proposal will

be republished with the changes.

TITLE 25. HEALTH SER-
VICES

Part VIII. Interagency
Council on Early
Childhood Intervention

Chapter 621. Early Childhood
Intervention Program

Early Childhood Intervention
Advisory Committee

o 25 TAC §621.64

The Interagency Council on Early Childhood
Intervention (Councif) adopts an amendment
to §621.64, conceming advisory commitiee
procedure, without changes to proposed text

as published in the December 14, 1993, issue
of the Texas Register (18 TexReg 9258).

The section covers policies and procedures
for the ECI Advisory Committee. The amend-
ments clarify reimbursement proceduwres for
ECI Advisory Committee members for child
care and atiendant care when on official ECI
business. There were also minor edilorial
changes made as a resul of the recodifica-
tion of references to articles previously made
under Texas Civil Statutes.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Human
Resource Code, §73.003, which provides the
Interagency Council on Early Childhood Inter-
vention with the authority 10 establish rules
regarding services provided for children with
devulopmental delays. The amendments will
effect the Health and Safety Code, Chapter
73.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.
Issued in Austin, Texas, on June 2, 1994.
TRD-89441727 Tammy Tiner, Ph.D.
Chakrperson
Interagency Council on

Early Chiidhood
Iintervention

Effective date: June 23, 1994

Proposal publication date: December 14,
1893

For further information, please cal: (512)
502-4900

¢ ¢ L4
TITLE 30 ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 117. Control of Air
Pollution from Nitrogen
Compounds

The Texas Natural Resouwrce Conservation

Commission (TNRCC) amendments
to §§117.10, 117.103, 117.105, 117.107,
117109, 117.111, 117113, 117.115,
17117, 117.119, 117121, 117.203,
117.205, 117.207-117.209, 117. 211,
117213, 117.215, 117217, 117.219,
117.221, 117311, 117313, 117319,
117321, 117.411, 117413, 117419,
117.421, 117.510, 117.520, 117.530, 117.

540, and 117.560 and the repeai of 117.580,
concerning Control of Air Pollution From Ni-
trogen . The TNRCC ealso adopts
new §117.223, relaling to Source Cap. Sec-
tions 117.10, 117.103, 117.105, 117.107,

117.109, 117111, 117.113, 117.119,
117.203, 117.205, 117.207, 117.208,
117211, 117. 213, 117.215, 117.219,

117.223, 117.510, 117.520, and 117.540 are
adopted with changes to the proposed text as
published in the January 4, 1994, issue of the
Texas Register (19 TexReg 33). Sections

117.115, 117117, 1171421, 117. 208,
117.217, 117221, 117311, 117313,
117319, 117321, 117411, 117413,

117.419, 117,421, 117.530, 117.560, and the
repeal are adopted withowut changes and will
not be republished.

Revisions to Chapter 117 are adopted in re-
sponse 10 a requirement by the United States
Environmental Prolection Agency (EPA) and
the 1990 Federal Clean Air Act (FCAA)
Amendments for states to apply reasonably
available control technology (RACT) require-
ments to major sources of nitrogen oxides
(NO) in the following ozone nonattainment
counties: Brazoria, Chambers, Fort Bend,
Galveston, Hardin, Hanis, Jefferson, Liberty,

Montgomery, Orange, and Waller.

Certain general revisions have been made
throughout Chapter 117, and are nol specifi-
cally listed in the discussion of individual sec-
tion revisions. References to the Texas Air
Control Board (TACB) have been changed to
the TNRCC to reflect consolidation of the
TACB and Texas Water Commission (TWC)
on September 1, 1993. Similarly, the word
“Board” has been replaced with "Commus-
sion.” New Title 30, Environmenial Quality,
was created in the Texas Administrative
Code (TAC) effective September 1, 1993, 1o
recodify regulations of the former TACB and
TWC. All referencas to TACB Regulation Vil
have been changed to 30 TAC Chapter 117
to reflect this change.

The amendments to §117.10, concerning
Definitions, add definitions for average activ-
Ry level for fuel firing, tunctionally dentical
replacement, and low annual capacity factor
stationary gas turbine or stationary nternal
combustion engine. The changes also revise
the definitions of electric power generating
system and low annual capacity factor boiler,
process heater, or gas turbme supplemental
waste heat recovery unit for clarity. Other
changes revise the defintions of rich-bun
and lean-burn engines so that the exhaust
stream oxygen concentration at which the
engine is capabie of being operated, as ongi-
nally designed by the manufacturer, deter-
mines rich- or lean-bum status. (Engines
which cannot operate al or below 0.5% oxy-
gen are defined as lean-bums; engines which
can operate within these paramelers are de-
fined as rich-bum.) The definiticns of system-
wide emission limd and system-wide emis-
sion rate, applicable to utility sources only,
are revised to reflect use of maximum rated
capacitics in calculation of the system-wide
emission limit/rate, except for fuel oil firing,
where average acfivity levels are to be used
instead. The definition of unit is revised to
reflect that a group of units may be replaced
by a single new unit, which is thereby limited
fo the cumulative maximum rated capacity of
the units replaced. Subparagraph C of the
definition of unit has been deieted

The changes to §117.103, concerning Ex-
emptions, provide for exemption of utility fuel
oil firing from the emission limitations of this
subchapier under officially declared emer-
gency conditions, and specify verbal and writ-
ten notification procedures. Exemption criteria
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for utility gas turbines have been extended to
utilty gas engines. Minor wording changes
have been added for clarity.

The revisions to §117.105, concerning Emis-
sion Specifications, specify a carbon monox-
ide (CO) emission limit of 132 parts per mil-
lion at 15% oxygen, dry basis, on a block
one-hour average for certain utility gas tur-
bines. Other revisions specify that the higher
of any permit NO_ limit and the appropriate
RACT limit applies to certain units placed into
service as functionally identical replacements,
and that compliance with this provision does
not ehminate the requirement for new unts to
comply with Chapter 116 (new source re-
view). Minor wording changes have been
added for clarity.

Revisions to §117.107, concerning Alterna-
tive System-Wide Emission Specifications,
specifies procedures for including oil-fired
ulility units in system-wide averaging plans,
for the cases of oil fring only, and for com-
bined gas and oil fring Minor wording
changes have been added for clarity Revi-
sions to §117.109, concerning Intial Control
Plan Procedures, clarify requirements for list-
ing emission units in the initial control plan,
and incorporate minor wording changes for
clarity

Amendments to §117 111, concerning Initial
Demonstration of Comphance, add refer-
ences 1o predictive emissions monitoring sys-
tems (PEMS), thereby allowing an akemative
fo continuous emission monitoring Systems
(CEMS) aready required Other changes al-
low compliance with the NO, emission limit
for fuel oil finng to be determined based on
the first 24 consecutive operating hours a
utilty unit fires fuel oil, and clarify procedures
for determining compliance with NO, limits on
a block one-hour average and with CO limits
on a rolling 24-hour average

The revisions to §117 113, concerning Con-
tinuous Demonstration of Comphance, extend
the provisions for use of PEMS to utity
sources. Provisions are given for
documenting low annual capacdy factor sta-
tus by use of erther totalizing fuel flow meters
or elapsed run ime meters, as approprate,
as well as procedures to follow when the
exemption criteria fail to be met. Minor word-
ing changes have been added for clanty.

Changes to §117.115, concerning Final Con-
trol Plan Procedures, requre a description of
the NO, control method and testing results to
be submitted with the final control plan, and
add minor wording changes for clarity. Revi-
sions 1o §117.117, concerming Revision cf
Final Control Plan, clarify that new replace-
ment units may be included in the final control
plan.

The revisions to §117.119, concerning Notifi-
cation, Recordkeeping, and Reporting Re-
quirements, add references to PEMS and add
minor wording changes for clarity. Revisions
to §117.121, concerning Alernative Case
Specific Specifications, add minor wording
changes for clarity.

The amendments to §117.203, concering
Exemptions, clarify that certain new units
placed into service as functionally identical
replacement for existing units are not exempt

from rule requirements, and specify that
emission credits resulting from operation of
replacement units is limited to the cumulative
maximum rated capacity of the units re-
placed. Minor wording changes have been
added for clarity.

Revisions to §117.205, concerning Emission
Specifications, include reorganization of exist-
ing subsections for clarity, and reintroduction
of procedures for calculating NO, emission
limitations from existing permit limits (previ-
ously adopted, but deleted in the most recent
proposal). Another amendment clarifies that
compliance with the provision allowing the
higher of any permit NO_ limit and the appro-
priate RACT limit, applied to certain unils
placed into service as functionaly identical
replacements, does not eliminate the require-
ment for new units to comply with Chapter
116 (new source review). For wood fuel-fired
boilers or process heaters, a new casbon
monoxide (CO) emission limitation of 775
ppmv at 7.0% O,, dry basis has been added
which reflects an achievable CO emission
rate for these units. Minor wording changes
have been added for clarity.

Changes to §117.207, conceming Alternative
Plant-Wide Emussion Specifications, clarify
methods for applying emission kmitations for
the various categories of regulated equip-
ment. A reference to certain boilers and in-
dustnal fumaces (BIF units) was added to the
hst of equipment classes eligible to participate
n plant-wide averaging plans. Minor wording
changes have been added for clarity.

Revisions to §117.209, conceming Initial
Control Plan Procedures, clarify requirements
for kisting emission units in the initial control
plan. Any major source of NO, is required to
submit an initial control plan, regardiess of
whether emission specifications apply to any
unit within the source. A listing of units re-
quired 1o conduct NO, testing has been
moved from §117.211, conceming Initial
Demonstration of Compkance, to §117.209
for better organization and clarity. For units
which certify non-operation between June 9,
1993 (effective date of the rule) and April 1,
1994 (due date for initial control plans), a rule
revision allows submission of required NO,
emissions testing within 90 days after the unit
returns to operation. New listing requirements
in the inttial control plan pertain (0 operating
modifications, instalielion and operating infor-
mation for totalizing fuel flow meters, and
documentation of early NO, reduction pro-
jects.

The revisions to §117. 211, concemning Initial
Demonstration of , include refer-
ences to PEMS, references to initial demon-
stration of compliance tests instead of
performance tests, and comected and up-
dated test methods and test specifications.
Conditions for approval of akemate test meth-
ods are specified, and other minor changes
are added for clarity.

Amendments to §117.213, concermning Con-
tinuous Demonstration of Compliance, allow
the use of PEMS as an altemative to CEMS.
Revisions specify procedures for performing
relative accuracy test audits and certain sta-
tistical tests. Other revisions specify the con-
ditions for certain exceptions and akernatives
to the requirements of 40 Code of Federal

Regulations 75, Subpart E. For certain gas
twhines using steam or water injection, a
revision aliows the steam-to-fuel or water-to-
fuel ratio monitoring data to constitute the
method for demonsirating continuous compli-
ance, with the steam or water iniection control
algorithms subject to Executive Dreclor ap-
proval. Provisions are given for documenting
low annual capacity faclor status by use of
either fotakizing fuel flow meters or elapsed
run time melers, as appropriate, as well as
procedures to follow when the exemption cri-
teria tail to be met. Minor wording changes
have been added for clarity.

Revisions 1o §117.215, concerning Final Con-
trol Plan Procedures, require a description of
the NO, control method and testing results to
be submitted with the final control plan, spec-
ify methods for assigning NO_ emission limits
to the various categories of regulated equip-
ment, and add minor wording changes for
clasity. Revisions fo §117.217, conceming
Revision of Final Control Plan, darify that
new replacement units may be included in the
final control plan.

The revisions to §117.219, conceming Notifi-
cation, Recordkeeping, and Reporting Re-
quirements, add references to PEMS, specify
procedures for determining periods of excess
emissions for gas tubines using steam or
waler injection, and add minor wording
changes for clarity. Revisions to §117.221,
conceming Alternative Case Specific Specifi-
cations, add minor wording changes for clar-
ity.

New §117.223, concermning Source Cap, in-
corporaies the requirements of §117.580,
which is being repealed concurrently with this
adoption. One revision fo §117.223 ad-
dresses EPA concems about RACT equiva-
lency by changing the method of calculating
the historical activity level by specifying the

sourescapmustbenehnodmunmhal
control plan. Nomenchluewaglmhrmuhs

rently pending adoption.

Revisions to §§117.311, 117.313, 117.319,
and 117.321 (conceming Adipic Acid Manu-
facturing) and §§117.411, 117.413, 17.419,
and 117.421 (conceming Nitric Acid Manufac-
turing) add references to PEMS in addition to
gz’:ys. and add minor wording changes for

Amendments to §117.510, concerning Com-
phance Schedule for Utilty Generation, spec-
ity compliance schedules for cortain utiity
units which depend on whether the units are
required to install CEMS pursuant to 40 CFR
75. Other revisions specify a May 31, 1995
compliance dale for submitting initial demon-
stration of compliance festing and CEMS or
PEMS test results, for utility units not required
to install CEMS or PEMS, and for units oper-
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ating with CEMS or PEMS which comply on a
block one-hour average. Units operating with
CEMS or PEMS and complying on a rolling
30-day average are allowed to submit such
results by July 31, 1995. In addition, initial
demonstration of compliance tesling for fuel
oil firing is allowed o be submitted within 60
days afiter completion of such testing.

Revisions to §117.520, conceming Compli-
ance Schedule for Commercial, Institutional,
and Industrial Combustion Sources, require
major NO_ sources which have units subject
to emission specifications to submit an initial
control plan by April 1, 1994. Major NO,
sources which have no units subject to emis-
sion specifications must submit an initial con-
trol plan by September 1, 1994. In addition,
information required by certain provisions of
§117.209 which are being added or amended
with this adoption must be submitted by Sep-
tember 1, 1994. Other revisions require units
operating with CEMS or PEMS which comply
on a block one-hour average to submit appli-
cable tests by May 31, 1995, and for those
units operating with CEMS or PEMS and
complying on a rolling 30-day average, to
submit such results by July 31, 1995

Revisions to §117.530, concerning Compli-
ance Schedule for Nitric Acid and Adipic Acd
Manufacturing Sources, include references to
PEMS in addition to CEMS, and add minor
wording changes for clarity

In order to provide more flexibdity for sources
requesting additional time to implement NO,
RACT through the phased RACT petition pro-
cess, new subsection (c) 1s added to
§117.540, conceming Phased RACT, which
allows a source to use motnle enussion re-
duction credits (MERCs) from scrapped mo-
tor vehicles to offsel NO, emissions on an
interim basis until compliance is achieved, up
to a maximum period of 36 months. This
revision was not part of the January 1994 rule
proposal, but was added later to cross-
reference separate rulemaking in §114.29
(Accelerated Vehicle Retirement Program),
proposal pending, and §117 570 (Trading),
adoption pending. Since §114.29 will specify
the actual mechanism and procedures for
MERC ftrading when adopted, the TNRCC
believes that referencing this oplion in
§117.540 with this adoption is timely and ap-
propriate, since il increases rule flexiility
while providing a potential net environmental
benefit. The option to use MERCs may be
useful for sources whose phased RACT peti-
tions do not meet the rule criteria for ap-
proval.

The following commenters supported the
Texas Chemical Council (TCC) and/or the
Texas Mid-Continent Oil & Gas Association
(TMOGA) comments: Amoco Chemical Com-
pany, Texas City (Amoco Chem Texas Cty),
Amoco Chemical Company, Chocolate Bayou
Plant (Amoco Chem Chocolate Bayou),
Chewvron, Dow Chemical, DuPont Gult Coast
Regional Manufacturing Services (DuPont),
Exxon Chemical Americas, Exxon Company
U.S.A. (Exxon), Fina Qil and Chemical Com-
pany (Fina), and Mobil Oil Cormporation. In all
instances where they agree, they will be re-
ferred to as TCC/TMOGA, et al., TCC et al.,
or TMOGA, et al. In instances where they
ditfer or comment on other issues, the individ-
ual commenters will be specifically identified.

General Comments.

In order to provide more flexibility for sources
requesting additional time to implement NO_
RACT through the phased RACT petition pro-
cess, new subsection (c) was added to
§117.540 (Phased RACT) providing the op-
tion for a source to use mobile emission re-
duction credits (MERCs) from scrapped
motor vehicles to offset NO, emissions on an
interim basis until compliance is achieved, up
to a maximum period of 36 months. This
revision was not part of the January 1994 rule
proposal, but was added later to cross-
reference separate rulemaking in §114.29
(Accelerated Vehicle Retirement Program),
proposal pending, and §117.570 (Trading),
adoption pending. Since §114 29 will specify
the actual mechanism and procedures for
MERC trading when adopted, the staff be-
lieves that referencing this option in
§117.540(c) with this adoption s timely and
appropriate. The staff believes that the new
provision in §117.540 increases rule flexibility
while providing a potential net environmental
benefil. The option to use MERCs may be
useful for sources whose phased RACT peti-
tions do not meet rule criteria for appioval

TCC/TMOGA et al. expressed support for the
innovative nature of many of the proposed
amendments, and for the manner in which
the Texas Natural Resource Conservation
Commission (TNRCC) has involved mem-
bers of the regulated commundy in develop-
ing the nilrogen oxides (NO) reasonably
available control technology (RACT) regula-
tion, 30 TAC 117.

The stalf acknowledges the support from the
commenters.

The Galveston-Houston Association for Smog
Prevention (GHASP) commented that the use
of different terminology to express averaging
periods is confusing and needs clanfication
For example, various rule sections use the
terms “rolling monthly average,” “roling
30-day average,” and "30-day averaging
period.”

The stalf acknowledges that there were
inconsistencies n terminology in the pro-
posed rule (‘roling monthly average" and
"30-day averaging penod”) The slalf has
specified averaging penods thal take into ac-
count the data that are being reported and
has used averaging periods that are in com-
mon usage in the air poliution control field
For low annual capacily boilers and heaters,
the exemption period is based on one year's
worth of heat input. The staff decided that the
heat input data for a moving (or rolking)
12-month period is more appropriate for this
case. The rolling 12-month year makes up-to-
date enforcement determinations practical.
The results of the last complete month are
included in the average, so compliance status
is not indeterminate for a long period of time.
A rolling 30-day average means that the
emission limits are applied to a 30 consecu-
tive day period, consisting of a given day plus
the previous 29 days. Likewise, a rolling
24-hour average means that the emission
limits are applied to a 24 consecutve hour
period, consisting of a given hour plus the
previous 23 hours The stalf appreciates the
commenter’s response in pointing out the lan-
guage inconsistencies, and has revised the
references to "rolling monthly average™ to
“rolling 12-month average” and "30-day aver-
aging period” to “rolling 30-day averaging
period.”

Texaco Chemical Company (Texaco) sug-
gested that a typographical esror, a parenthe-
sis after "O,” in the second sentence of
proposed §117. 213(b), be corrected.
TCC/TMOGA et al. and Texaco noted a typo-
graphical emor in proposed §117.213(k)
pertaining to the term “hour-per-year.”

The staff acknowledges these two typograph-
cal errors inadvertently added by the Texas
Register, and has deleted the parenthesis
after "0," in §117.213(b) and the term pre-
ceding "hour-per-year” in §117.213(k).

GHASP objected to the proposals in
§117.105(n)(2),  §117.203b)(1), and
§117.205(a)(2) allowing the higher of a permi
limit or a RACT limit to apply to certain units.
GHASP further commented that controls
shouid be required for all grandfathered units
in order to achieve maximum NO, reductions.

The provision to allow certain units placed
into service between June 9, 1993, and May
31, 1995, to use the higher of best available
control technology (BACT) or RACT limita-
tions creates an incentive to replace old units
with new, cleaner, more efficient ones by
allowing the resulting emission reductions to
generate reduction credits for other NO,
RACT sources. The cument version of the
rule akeady requires cerlain existing sources
to apply RACT controls, and the United
States Environmental Protection Agency Re-
gon 6 Oftice (EPA) has previously com-
mented that &dditional rules for certan
cuvrently exempted sources will be neces-
sary

GHASP commented that controls should be
required lor all grandfathered unds in order to
achieve maximum NO, reductions

The stalf agrees that substantial NO, reduc-
tions will lkely be required in order 1o attain
the ozone slandard in the Houston/Galveston
and the Beaumont/Pot Arthur ozone
nonattanmert areas However, there are
practical techmical and economic consider-
ations in the implementation of a rule of this
scope which point o phasing in progressively
more restrictive standards over time. Regula-
tion VII (30 TAC 117) as adopted on May 11,
1993, represents a significant step toward
attaining the ozone standard. The staff esti-
mates that the rules will result in NO, reduc-
tions on the order of 10% to 15% from major
siationary sources. As information becomes
available from the enussions testing results
required as part of the inttial control plans due
Apnl 1, 1994, and the evaluation of Urban
Arshed Modeling results, the staff wili be able
to determine further needed NO, reductions
and initiate the next round of rulemaking.

TCC/TMOGA et al. and Texaco recom-
mended that in proposed §117.215(b)(4), re-
lating to Final Control Plan Procedures, the
reference should be “paragraphs (1)-(3)."

The staff agrees with the commenters and
has changed the reference in §117.215(b)(4)
as suggested to "paragraphs (1)-(3)."
GHASP objected to the use of predictive
emissions monitoring systems (PEMS) as an
alternatve to continuous emissions monitor-
ing systems (CEMS) throughout the proposed
rules, stating concerns about equivalence to
CEMS and entforceability.

¢ ADOPTED RULES June 10, 1994

19 TexReg 4525

>



The rule, in reflecting the staff's directive to
implement NO_ RACT cost-efiectively, pro-
vides for the use of PEMS as an altemative to
CEMS. The staff has used guidelines for ac-
cepting alternatives 1o CEMS which the EPA
has issued in 40 Code of Federal Regulations
(CFR) 75, Subpart E. The rules are designed
to enswe thal PEMS provide data with the
same precision, reliability, and timeliness as
provided by CEMS. Data collection and
recordkeeping for PEMS is done continuously
by computer, as it 1s for CEMS, and is suffi-
cient for enforcement purposes.

EPA commented that the undesignated head
"Nitric Acid Manufacturing-General® in
Subchapter C regarding Acd Manufacturing
and Subchapter E regarding Gas-Fired
Steam Generation were not referred to in the
curent proposal, and assumed that these
portions of the rule remain unchanged

The stafi did not propose any changes to
Subchapter E or the undesignated head “Ni-
tric  Acd  Manufacturing-General”  in
Subchapter C. These portions of the rule re-
main as they were adopted on May 11, 1993.

GHASP objected to the use of system-wide
emissions averaging, stating that it does not
maximize emissions reductions and is ditficult
to enforce. The commenter emphasized the
need for obtaining maximum reductions early
in the control strategy process

The stalt supports the concept of system-
wide averaging and has desgned a cost-
effectve means of complying with the rule
which assures that RACT-equivalent NO, re-
ductions are obtaned Enforcement is
achieved by utiizing data (maintained by
computers) which will demonsirate compli-
ance.

GHASP commented that recordkeeping re-
qurements of only two years were inade-
quate in proposed §§117.119, 117.219,
117 319, and 117 419, relating to Notificatron,
Recordkeeping, and Reporting Require-
ments, and recommended that records be
kept for at least five years.

The stafl has maintained consistency with
federal New Sowce Performance Standards
(NSPS) Subpart A General Provisions, which
requre retaining two years of data. The
adopted rule extends the NSPS
recordkeeping requirements to  exisling
sources. By following NSPS, the staft be-
lieves that burdensome recordkeeping re-
quirements have been minimized.

GHASP commented on the inadequacy of
only verbal notilication before conducting
emissions tesling or CEMS or PEMS perfor-
mance  evaluation under  proposed
§117.119()(1) and (2), and elsewhere
throughout the regulation. GHASP recom-
mended requiring prior written notification as
well 1o ensure proper documentation for en-
forcement purposes.

Verbal notice of testing aliows the TNRCC
the opportunity to wiltness emissions testing.
The written documentation required after the
completion of emissions testing serves the
agency’s enforcement purposes by creating a
refrievable file record Curmently, the Beau-
mont and Houslon regional offices use verbal
notdication as the intial contact by a com-

pany o report upset conditions; written notifi-
cation follows after the initial phone call. This
policy is retained for consistency in Chapter
117.

An individual representing GHASP com-
mented that he made a telephone request 10
the TNRCC Austin office for a copy of the
proposed regulation, but never received #.
The commenter requested an explanation,
since this has occurred on more than one
occasion.

The staff apologizes for the error. The
TNRCC makes available copies of propesed
and adopted rules by various methods to the
public. The agency has a new, free computer
bulletin board service (BBS) which will con-
tain text files of all the air, water, and waste
rules, as well as other numerous documents
to assist the public. The telephone number for
the TNRCC ONLINE BBS is (512) 239-0700.
The regional offices also have available
adopted and proposed rules which can be
copied for public distribution. Proposals are
also published inthe Texas Register. In addi-
tion, copies of air regulations can be obtained
by caling staff of the Ar Quality Plamning
Division, Regulation Development Section at
(512) 239-1970 or 239-1966.

Comments received for §117 10 Definitions.

TCC/TMOGA et al. requested that the defini-
tion of "electnc power generating system” be
revised to clarify that the phrase "owned or
operated by" in the definition refers to the
listed emission units, not to the electric power
generating system which they comprise

The staff agrees with the commenters and
has added the phrase "which are” before the
phrase “owned or operated by" in the defini-
tion of "electric power generaling system.”

Texas Eastern Transmission Corporation
(Texas Eastern) expressed support for the
proposed revision 10 definitions of “lean-bum
engine” and “nch-bum engine.”

The new definitions are meant to clasity rule
applicability rather than to change an underly-
ing requrement. The intent was to require
emission reductions on those engines which
are relatively cost-effective to control. Con-
ventional three-way catalytic converters are
cost-effective. However, these converters
only work on engines with less than 0.5%
oxygen in the exhaust stream. The old defini-
tion, based on 4.0% oxygen in the uncon-
trolled exhaust stream, was concemned with
circumvention of control requirements. The
4.0% level was selected as a level that a rich-
burn engine cannot exceed in practice. The
proposed definition, based on 0.5% oxygen,
reflects whether an engine is capable of be-
ing controlled eHectively. By basing the defini-
tion on original equipment manufaclurer
capability, issues of circumvention through
manipulation of operated oxygen level are
avoided.

TCC/TMOGA et al. commented on the pro-
posed defintions of "low annual capacity fac-
tor boiler, process heater, or gas turbine
supplemental waste heat recovery unit" and
"low annual capacity factor stationary gas tur-
bine or slationary internal combustion en-
gine.” They stated that the use of a roliing
monthly average in determining the maximum

annual heat input and maximum annual hours
of operation significantly lowers the cutoff
level for qualifying for the low annual capacity
factor exemption. They suggested that the
phrase "based on a rofling monthly average”
be deleted, and that the definition clarify that
exemptions are based on data collected for a
calendar year. Monsanto recommended the
wording *..based on a rolling accumulative
heat input over the most recent 12 complete
months" to reflect the rule's intent that the
rolling average consists of the current 12
months’ worth of heat input data.

The rolling average is not meant to lower the
cutoft point for qualifying for the low annual
capacity factor exemption. The heat input or
operating hours of a unit is meam to be
cumulative during the 12-month window. At
the end of each successive month, the new
month’s data is added and the oldest month’s
data is subtracted to create the new average.
The time period fom June 1, 1995-May 31,
1996, will constitute the first 12 months of
data in verifying the low annual capacity fac-
tor status of a unit. The slaff agrees with
Monsanto’s recommendation to clarify the av-
eraging period for low annual capacity units,
and has revised the phrase to read "based on
a rolling 12-month average.”

EPA commented on the definitions of
"system-wide emission limt® and "system-
wide emission rate,” stating that the term "av-
erage activity level” is defined for fue! oil firing
but not for other fuels. EPA recommended
that these terms be clarified. EPA further
commented that the option for sources to use
either maximum rated capacity (MRC) or ac-
tual heat input in determining a system-wide
emission limit or rate might nat produce NO,
reductions equivalemt to traditional RACT.
EPA recommended that the TNRCC either
demonstrate RACT equivalency with the pro-
posed approach, or specify whether actual or
maximum heat input may be used in system-
wide averaging plans.

The definitions ol "system-wide emission
limt® and "system-wide emission rate” have
been revised to eliminate the option of using
average aclivity levels for gaseous and solid
fuel firing for the purpose of calculaling
system-wide emission limits and system-wide
emission rates.

Most utility boilers in Texas are designed to
burn natwral gas. Some were modified to al-
low for oil firing during emergency conditions
and/or periods of natural gas supply limita-
tion. System-wide emission limils and
system-wide emission rates are best calcu-
lated using average activity levels, accounting
for variations in historical capacity factors of
individual units as part of the determination
process. The staff believes it is unlikely that
unit-specific emission limitations would be
preferentially assigned based on the historical
aclivity level of each unit. In fact, if historical
aclivity levels are to be considered in the
compliance planning process, it is likely that
the most NO_ controls would be installed on
units with the highest historical activity levels
(highest capacity factors). The statt believes
that determinations of system-wide emission
rates and system-wide emission limits based
on maximum rated capacity for units burmning
a primary fuel are essentially equivalent to

19 TexReg 4526 June 10, 1994 Texas Register ¢



determinations based on average actwity lev-
els. In the State Implementation Plan (SIP)
narrative to be submitied by November 15,
1994, EPA will be provided with a RACT
equivalency demonstration audit of both sce-
narios. For utility boilers burning fuel oil, the
possibility of prorating unit-specific emission
limitations based on average activity levels is
more probable. To ensure RACT equiva-
lency, the use of average activity levels will
be the only option allowed in determining
system-wide emission limits and system-wide
emission rates for units burning fuel oil.

TCC/TMOGA et al. and Texaco commented
that subparagraph (B) of the proposed defini-
tion of "unit" and proposed §117.205(a)(2),
relating to Emission Specifications, should be
maodified to reflect that a unit could replace
more than one existing unit, n which case the
new replacement unit should be limited to the
cumulative capacity limit of the unils re-
placed.

The statf agrees that a unt may replace more
than one existing unit, and has modified lan-
guage at §117.10 (unit® definition,
subparagraph (B)), §117.105(n)(2), and
§117.205(a)(2) to reflect this concept. In addi-
tion, references to limtations of “capacity
imt" of the unit replaced have been changed
to “"cumulative maximum rated capacity” in
the cited rule sections and in §117 203(b)(1),
relaling to Exemptions, in order to accurately
convey the staff's intent

GHASP commented that the term "function-
ally «dentical replacement”™ in proposed
§§117.105(n)(2), 117.203(b)(1),  and
117 205(a)(2) needs to be defined

A new defintion for the term “functionally
identical replacement™ has been added to
§117.10, as follows. "A unit that performs the
same function as the existing unit which it
replaces, with the condition that the unt re-
placed must be physically removed or ren-
dered permanently inoperable before the umnt
replacing it 1s placed into service "

TCC/TMOGA et al. and Texaco recom-
mended that in subparagraph (C) of the pro-
posed definition of "unit,” the definition be
modified to include units placed inlo service
before the dates specified in proposed
§117.520 (relating to Compliance Schedules
for Commercial, Insttutional, and Industrial
Combustion Sources) with the intent of com-
plying with §117.223 (relating to Source Cap).
The commenters stated that the definition as
proposed would imply that NO, RACT applies
to any new source placed into service after
June 9, 1993, when in fact more stringent
BACT would apply.

After reconsidering this issue, the staft has
deleted proposed subparagraph (C) from the
definition of "unit,” which would have required
units placed into service after June 9, 1993,
belonging to an equipment category which is
complying with the source cap, to be included
in the cap. Emission units placed into service
after June 9, 1993 (effective date of the rule)
are thus not required to participate in the
source cap, since, as stated by the
commenters, such units would be subject to
new source review requirements (NSR) more
stringent than RACT. Besides, establishing
historical heat input rates for new units which

have not previously operated poses problems
which §117. 223 was not designed to ad-
dress. Given the rigorous nature of NSR and
the resultant environmental benefit, the staff
believes that this approach is sound.

GHASP commented on the need for a uni-
form definition of the term "unit” without ex-
emptions or exceptions.

Revisions to the definition of "unit” were pro-
posed in order 1o address cases where equip-
ment is placed in service after June 9, 1993,
either as a replacement for existng equip-
ment (subparagraph (B) of the defintion) or
as a part of an equipment category participat-
ing in a source cap (subparagraph (C) ) By
qualifying replacement equipment under cer-
fain conditions as a "und,” subparagraph (B)
extends rule requirements to such equppment
As discussed in the previous response,
subparagraph (C) has been deleted The in-
tent of these revisions 1s to clanty rule appli-
cabilty to certain new sowrces, not to provide
exemptions or exceptions to such sources

Comments receved for §117 103 Exemp-
tions

EPA commented that proposed §117 103(c).
which provides for emergency exemption
from emission mdations for tuel ol fiing,
should specify a maximum lmit for ol finng,
in hours per year, which if exceeded would
subject the unit to rule enmuission mtations

The staff does not agree that the rule should
specify a maximum time hma for fuel ol firing
during emergency condtions Since durations
of emergency operaling conditions are unpre-
dictable, the staff believes that the maximum
duration of these conditions need not be
specified as long as they meet the critena
astablished by the rule

Houston Lighting and Power (HL&P) ex-
pressed support for proposed §117 103(c),
cling the cost savings of avoiding the selec-
tion of emission controls based on finng of
fuel oil, which is histoncally an infrequent,
emergency stuation

The staft acknowledges the support from the
commenter.

GHASP commented that the TNRCC should
verify the existence of emergencies requiring
fuel oil firing.

Since §117.103(c) akeady requwes that all
emergency operaling condtions be approved
by the Executive Director, the staff believes
that the commenter's concerns are ade-
quately addressed.

EPA recommended that in the third sentence
of proposed §117.103(c), language be added
to specify that the Executive Director must be
notified no later than 48 hours after declara-
tion of emergency conditions. EPA furiher
commented that the source should be re-
quired to submit written notification detaiing
the same information required in the verbal
notification, no later than five calendar days
after declaration of the emergency This addi-
tional wnitten notification would supplement,
not replace, the summary notification to be
submitted within two weeks after termination
of emergency fuel oil firing HL&P recom-
mended deletion of the requirement to pro-
vide detailed verbal natification, stating that is

unreasonable to expect advance predictions
of all the variables requested under the pro-
posed rule GHASP commented that written
notification should be submitted within three
days after the termination ¢l emergency fuel
oil finng

The staff has revised the verbal notification
requirements of §117 103(c) by adding the
phrase "but no later than 48 hours after dec-
laration of the emergency” at the end of the
thrd sentence In addition, the staft agrees
with EPA that verbal notification must be fol-
lowed up with a written notification withun five
days after the declaration of emergency con-
dittons, and has made the recommended
change

The staft disagrees with HL&P that the re-
quwement lo provide verbal notification
should be deleted on the basis that advance
predictions of all vanables are not possible
The rule requires that verbal notification shall
dentify anticipated emergency varnables Util-
ties will not be held hable tor the accuracy of
the information provided in thew verbal notifi-
cations as long as the information is the best
they can provide at the time the verbal notifi
cation was made

The stalt disagrees with GHASP that the wint-
ten notiication must be submitted within three
days after termination of emergency condi-
tions The pumpose of written notification 1s to
dentity the dates and tunes that ol fuing
began and ended, the duration of the emer-
gency period, the affected ol fnng equip-
ment, and the quantity of ol tred m each
boiller The staff believes that thiee days does
not provide sufhicient time to generate a de-
tailed report that includes this information A
two-week period will allow utiities more time
to produce a more accurate and accountable
repont

Comments receved for §117 105 Emission
Specifications

HL&P recommended  that proposed
§117 105(n) be deleted, noting that its re-
quuements appear 1o be redundant with
§117 105(e), pertaming to auxtiary boilers
Since the pernutted NO_hmdations for three
of ts auxiliary boiers are already at or below
the 012 pound per million British thermal
unds (Ib/MMBtu) limaations speciied In
§117 105(n), this provision appears to be un-
necessary HL&P also commented that the
reference to heaters 1s inappropriate since
these units are not regulated under the utilty
rule

Section 117 105(n), and its paraliel for indus-
tnal unds at §117 205(a) (1)(A), allows gas-
fired boillers and heaters permitted after
March 3, 1982, with an emission mdation of
0 12 ib NO,/MMBIu to retan that mitation tor
purposes of rule complance This provision
was primarily intended for certain industual
boders and heaters which had receved per-
mits to install "fwst generation” low NO_burn-
ers, and for which additional RACT controls
to achieve only a siightly greater NO, reduc-
tion would not be cost-effective The rule pro-
vision was extended to utilty unts at
§117 105(n), with the assumption that some
of the aftected unis could beneft from the
rule Although there 1s some overlap with the
provisions of §117.105(e), §117 105(n) has
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been retained to maintain the requirement, in
accordance with EPA guidance, that the
lower of RACT or BACT emission limitations
apply.

The reference to heaters in §117.105(n)(1)
was inadvertently carried over from the corre-
sponding industial rule at §117.205(a)(1)(A).
Since heaters are not regulated under the
ulilty rule, this reference has been deleted.

In addition, language has been added to
§117 105(n)(2} clanfying that the intent was
not to hmit the annwal activity level of replace-
ment unis, but rather to resinct emission
credits in averaging plans to the cumulative
MRC of the units replaced, and that comph-
ance with §117.105(n)(2) does not ehminate
the requirement for new unds to undergo
NSR under Chapter 116

Comments recewved for §117 107 Alternalive
System-Wide Emussion Specifications

EPA cummented that proposed §117 107(a)
specifies use of the MRC when calculating
the system-wide emussion mit and system-
wide enussion rate This requirement appears
to be inconsistent with the optional use of
ether MRC or average aclivity levels given in
the defintions of "system-wide emission hmit”
and "system-wide ermssion rate” in §117 10
EPA also recommended that olher subsec-
tions 1 the undesignated head pertaming to
utility electnc generation be re-evaluated In
hght of these comments

The defintions of “system-wide enmussion
hmit™ and "system-wide emussion rate” were
revised to elimmate the option of using aver-
age activity level for gaseous and sohd fuel
frmg  This revision will ensure consistency
with the proposed rule language of §117 107

HL&P expressed support for proposed
§117 107(b), which allows system-wide aver-
aging tor tuel ol hnng in utiity boilers capable
of ining natural gas and fuel ol. HL&P stated
that this amendment gives utillies more flexi-
bilty in implementing cost-effective NO_con-
trol measures

The staft acknowledges the support from the
commenter

Comraents receved for §117 109 Indial Con-
trol Plan Procedures

GHASP recommended revising the wording
in the second senmtence of proposed
§117 109(a) to additionally require compii-
ance with all TNRCC rules and regulations as
a condtion of approval of the imtial control
plan

The purpose of the inhal control plan is to
document information about certain NO,
emission unds at a source, in order that the
statt can more accurately assess emissions
from these units and determine whether any
projected control methods and schedules ap-
pear adequate and reasonable. Information
contaned in the intial control plan is not
enforceable, snce 1t only represents a
source’s prehminary strategy for achieving
compliance wih the rule emission limits. The
plan may be revised at any time before the
final control plan ts due on May 31, 1995, and
the final control plan may subsequently be
revised with approval of the Executive Direc-
tor Therefore, imposing the additional re-

quirement of compliance with all TNRCC
rules and regulations &s a condition of ap-
proval of the initial control plan would appear
to be inconsistent with the pupose of the
plan.

Gulf States Utilities Company (Gulf States)
commented on the proposed requirement in
§117.109(b)(8) that units required to install
totalizing fuel flow meters must state in the
intial control plan whether these devices
have been placed in operation by April 1,
1934 The commenter recommended that the
TNRCC clarify that totalizing fuel flow meters
are required to be installed by May 31, 1995,
rather than April 1, 1994

The commenter is correct in stating that total-
izing fuel flow meters are no! required to be
installed untl May 31, 1995 The proposed
requirement lor listing installed meters in the
mitial control plan, due Apri 1, 1994, should
not be construed as a requrement to have
the meters inslalied by then

Comments received for §117 111 Intial Dem-
onstration of Comphance

HL&P recommended that proposed
§117 111(d) be revised to include language
specific to gas turbines The current language
applies only to rolling 30-day and 24-hour
averages applcable to boders, and should
address the one-howr block averaging times
required for gas turbines

New §117.111(d)(3) has been added to ad-
dress the one-hour block averaging times ap-
plicable to gas twbines Existing paragraph
(3) has been renumbered as (4)

Comments recewved tor §117 113 Continuous
Demonstration ot Comphance

EPA recommended that the phrase "and op-
erating” be added in the second sentence of
proposed §117.113(a), after "The CEMS shall
be nstalled. .

The recommended wording has been added
in order to clarify the rule’s ient that CEMS
should be operating by the final compliance
date of May 31, 1995

HL&P commented that language in proposed
§117.113(a)(4) should reflect that CEMS are
not equipped to measure fuel flow, but are
able to accept measured data from other in-
struments which are capable of that function.

The stalf agrees with the commenter and has
made the recommended change. The last
sentence ot §117 113(a) was revised to read,
"Each CEMS shall be able to monitor mea-
sured exhaust or fuel flow rate data obtained
by a certified tiow meter and have the capa-
bility of measuring the following.”. Existing
§117.113(a)(4) was deleted since it pertains
to CEMS measurement of fuel flow.

HL8&P expressed general support for pro-
posed §117 113(e), which would allow the
use of PEMS as an alternative to CEMS,
citing the high accuracy and cosl-
aftectiveness afforded by PEMS.

The staff acknowledges the support from the
commenter.

GHASP objected to the option allowed by
proposed §117 113(e) lor sources not subyect
to 40 CFR Part 75 (federal acd rain rules) to
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use PEMS as an alternatve to CEMS
GHASP commented that the proposed use of
PEMS should be subject to public mnput
through a heanng or meeting

The proposed rule language of §117.113(e)
may have led the commenter to corclude that
the option of using PEMS as an alternative 1o
CEMS is limited to sources that are not sub-
jectto 40 CFR 75 The 40 CFR 75 rules aliow
for the use of PEMS as an allernative 1o
CEMS. The certificaion and performance
testing requrements, however, are somewhat
different from those proposed n this reguta
tion. Sources which are subject to 40 CFR 75
are required o use the PEMS certification
procedure of 40 CFR 75, Subpart E, while
sources which are not subject to 40 CFR 75
are required 1o use the PEMS certification
procedure of §117 213(c) With regard to re-
cewing pubhc nput on the use of PEMS, the
TNRCC has followed ds customary
rulemalung process of conducting public
hearings, taking oral and written testumony,
and evaluating public comments before final
rule adoption

HL&P recommended that §117 113(e) be
amended to allow the use of PEMS on
sources affected by 40 CFR 75 The
commenter stated that the provision as pro-
posed would defeal the purpose ol develop-
ng cost-effective and mnovative technologies
such as PEMS, and could result in having to
continually purchase CEMS 1o replace aging
monitors

The commenter may have mlerpieled pro-
posed §117 113(e) to mean that sources sub-
ject to 40 CFR 75 do not have the option of
using PEMS as an alternative to CEMS
Sources subject to 40 CFR 75 do have this
option, but they must demonstrate equiva-
lency of PEMS to CEMS using the certifica-
tion procedure of 40 CFR 75, Subpart E in s
entrety, rather than using the somewbat dit-
ferent certification procedure of §117 213(c)
The staff has revised §117 113(e) by adding
a statement which clearly dentities the option
of using PEMS for sources subject to 40 CFR
75

EPA recommended that  proposed
§117 113(e) be revised to clanly that any
alternative methods lo CEMS or PEMS also
need to be approved by EPA

Section 117.113(e) has been revised to re-
quwre EPA approval for allernative monttoring
methods other than PEMS and CEMS

EPA commented that when its final Enhanced
Monttoring rules are i1ssued, the TNRCC will
need to evaluale the 1ule’s PEMS provisions
to ensure consistency with the federal rules

The staff 1s aware of the proposed enhanced
monitoring rules, and is currently participating
in an agency-wxde implementation team to
develop enhanced monitoring protocols for
stationary sources This approach should en-
swe that PEMS provisions in the rule are
consistent with EPA’s final enhanced montoi-
ing rules

HL8P commented that the reference to "sub-
section (e)” in proposed §117 113(a) should
be changed to "subsection ()" to reflect re-
numbering of the proposed rule



The relerenced rule citation has been
changed lo reflect the renumbering in this
section.

EPA commented that proposed §117.113(j)
should clarify whether a source that has ex-
ceeded its exemption limit would stili be sub-
ject to enforcement action if it has submitted
an acceptable compliance plan within the re-
quired 90-day time frame.

A company couki be subject to enforcement
action by the TNRCC based on exceeding its
exemption mit, even if the company had
submitted an acceptable complhance plan by
the required date A clamed exemption for
low annual capacity should be based on ei-
ther cumrent operating data which demon-
strates low annual capacity, or eise the
company should account m its inal control
plan the steps taken to decrease the unit's
operating capacty to allow the unit to meet
the exemption level If the agency determines
that the exemption was claimed without intent
to operate the unt a! or below the requred
low annual capacty level, then the TNRCC
may enter imo an enforcement action under
§101 3, relating to Circumvention

Comments received for §117 115 Final Con-
tro! Plan Procedures

HL&P commented on the need for consistent
deadlines for submmttal of initial demonstration
ot comphance test results The commenter
noted inconsistencies between
§117 115(b)(4), which requwes submdtal of
the final control plan by May 31, 1995, and
§117 115(M)(3), which requwres submittal by
July 31, 1995 HL&P recommended that
§117 115(b)(4) enther be deleted or amended
to reflect a consistent deadine of July 31,
1995

The July 31, 19395, date for submittal of initial
demonstration of comphance iest results
applies only to those unts conplying with a
b/MMBtu emission limit on a rolling 30-day
average For such unts having NO_ controls
installed as late as May 31, 1995, this ex-
tended schedule gives ime to conduct testing
over a 30-day period and submtt the results
Submiital of comphance test results s re-
qured by May 31, 1995, for all other units
New §117 510(4), (5), and (6) have been
added which clanfy complance schedules for
untts without CEMS or PEMS requirements,
units operating with CEMS or PEMS and
complying on a 30-day rolling average, and
units operating with CEMS or PEMS and
complying on a block one-hour average Pro-
posed §117 510(5) and (6) have been renum-
bered as §117 519(7) and (8), respectively.

Comments received for §117.119 Notification,
Recordkeeping, and Reporting Requre-
ments.

HL&P commented that written notification of
the compliance test within 15 days after com-
pletion, as proposed in §117 119(b)(1), is un-
necessary, and recommended that this
requirement be eliminated

The written documentation required after the
completion of emissions testing is needed for
agency enforcement purposes. if the final
control plan is submitted within 15 days after
testing, the notification i the final conirol plan
satisties the requwement of §117 119(b)(1).

HL&P commented that the requirement in
proposed §117.119(b)(2) for submitting re-
sults of compliance testing within 60 days
after completion is redundant, noting that
§117.115(b)(3) aeady requires submittal of
these results as part of the initial control plan.
The commenter recommended that this re-
quirement be eliminated.

The requirement to submit results of initial
demonstration of compliance testing or
CEMS or PEMS performance evaluation
within 60 days is actually contained in
§117.119(c). Also, #t should be noted that
§117.115()(3) refers to the final, not the in
tial, control plan. The intent of the rule is that
these data be submitted within 60 days after
completion of testing or evaluation, but no
later than July 31, 1995. Therefore, the re-
quirement in §117.119(c) has been retained.

HL&P commented that in proposed
§117.119e)(5)(B), the reference to “results of
intial demonstration of compliance” should be
replaced by “results of inial certification test-
ng.”

The purpose of recordkeeping requiremenis
is to have relevant data accessible to regula-
tory agencias for at least two years after such
data have been collected. The reference to
"results of initial demonsiration of compli-
ance” has been replaced by “results of initial
certification testing® in proposed
§117 119(e)(5). since this paragraph pertains
specifically to the operation and quality assur-
ance of CEMS, PEMS, and steam- or water-
to-fuel rato monitoring. However, the need
for maintaining performance test results, in-
cluding intial demonstration of compliance, is
vald. Therefore, this requirement has been
moved from §117.119(e)(5) to new
§117.119(e)(6).

Comments received for §117.121 Altemative
Case Specific Specifications.

EPA cornmented that in proposed §117.121,
a source’s ability to use system-wide averag-
ing at MRC under §117.107 may be weighed
in considering whether the approval of alter-
native emission specifications is justified.
EPA stated that this appeared inconsistent
with the proposed definitions of "system-wide
emission limit" and "system-wide emission
rate” in §117.10, which allow use of either
MRC or average activity levels in calculating
the system-wide emission rate and limit.

The staff has revised §117.121 to read,
~.meet emission specifications through
system-wide averaging computed in accord-
ance with §117.107." The recommended
changes have been made to the definitions of
"system-wide emission limit" and "system-
wide emission rate” will ensure consistency
with the proposed rule language of §117.107.

Comments received for §117.203 Exemp-
tions.

EPA commented that the SIP submittal to
EPA mus! provide a detailed analysis show-
ing that any exemptions of major sources
from NO, RACT control requirements in pro-
posed §117.203 and §117.205(g) are based
on the TNRCC’s finding that such controks
are not technically or economically feasible.
EPA specifically commented on the need for
justitying exemptions for chemical processing

gas turbines and stationary gas turbines and
internal combustion engines used in agricul-
tural operations.

The TNRCC intends to submit documentation
of rulemeking activities for certain sources
curendly exempt rom NO, RACT require-
ments in a fulure SIP submittal. This analysis
would include the specific types of units iden-
tified by EPA.

TCC, Amoco Chem Texas City, Amoco
Chem Chaocolate Bayou, and Exxon Chem
suggested language in proposed
§117.203(b)(1) 1o emphasize that only re-
placement units not subject to Chapter 118
BACT review under a new source review
permit or permit amendment, i.e., those in-
stalled under a Standard Permit, are subject
to NO,_ RACT rule requirements, including
restrictions limiling operating capacity to that
of the units replaced. Both Amoco companies
commented that increases in production ca-
pacity without related emission increases
couid help offset the costs of modification,
and should be allowed.

The staff disagrees with the commenters re-
garding the scope of standard permits
granted pursuant to §117.550 (relating 1o
Standard Construction Permits for NO, RACT
Projects). Standard permits do not authorize
the construction of new production equip-
ment, including replacement units, without
undergoing new source review (NSR) and
applying appropriate BACT or lowest achiev-
able emission rate (LAER) controls. The use
of standard permits is limiled to NO_abate-
ment equipment or NO_ control techniques
which are applied to existing emission units in
order to comply with the NO, RACT rule re-
quirements.

With regard to limitationis of operating capac-
ity for replacement units, the intent of the rule
was 1o restrict emission credits in averaging
plans 1o the cumulative maximum rated ca-
pacity (MRC) of the units replaced, not to limit
the annual activity level of the replacement
units. Rule language in §117. 203(b)(1) has
been revised to clarify this point.

TCC/TMOGA et al. recommended deletion of
the phrase "based on a rolling monthly aver-
age” in proposed §117.203(b)(6)(B) to clarify
that exemptions are based on data collected
for a calendar year.

The staff has revised the phrase to read
"basad on a rolling 12-month average.”

Comments received for §117.205 Emission
Spevifications.

TCC/TMOGA et al. commented that existing
§117.205(a)(2)(A) and (B) were deleted in the
proposed version, thus eliminating important
features in the rule conceming calculation
procedures for NO_emission rates from exist-
ing permitted units. They recommended rein-
stating the deleted provisions as renumbered
§117.205(a)(2).

The slaff agrees with the commenters, and
has reinstated the deleted subparagraphs ac-
cording to the commenters’ suggestion by
renumbering the proposed §117 205(&)(2) lo
§117.205(a)(3) and adding

subparagraphs as §117.205(2)(2)(A) and (B)
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which will reinstate the original sub-
paragraphs.

TCC/TMOGA et al. suggested adding lan-
guage in proposed §117.205(a)(2) clarifying
that restrictions which limit operating capacty
to that of the replaced units do not apply to
replacement units subject to BACT review
under a new source review permit or perrmit
amendment. They also recommended that
proposed §117.205(a)(2) be modified to re-
flect that a unit could replace more than one
exisling unit, and to clarify that the optional
inclusion of replacement units refers to the
plant-wide average and source cap compli-
ance oplions

The intent of the referenced paragraph was
not to hmit the annual activity level of replace-
ment units, but rather to restrict emission
credits in averaging plans to the cumulatve
MRC of the unts replaced Language has
been added to the relerenced rule paragraph,
now renumbered as §117 205(a)(3), address
ing the commenters’ suggestions In addition,
language has been added clantying that com-
pliance with §117 205(a)(3) does not elm-
nate the requirement for new unis to undergo
NSR under Chapter 116

Inland Container Corporation commented that
the curent carbon monoxide (CO) emission
limitation of 400 parts per milhon by volume
(ppmv) at 30% oxygen (O, dry basis, in
proposed §117.205(e) may not be achievable
by ther bark-fired boiler due to fluctuations in
the moisture content, particle size, and Btu
content of wood waste and bark fuel They
submitted data to document that the unit s
designed to operale at 54% O The
commenter requested that wood-fred unis
be exempt from §117 205(e), or, if that is not
possible, discussions be held to armve at an
achievable CO standard for these unis

The stalt has reviewed the CO and O, emis-
sions data provided by the commenter and
agrees that bark- and wood-fired botlers do
not attain the 400 ppm CO at 3 0% O, stan-
dard. The optimum level for excess air for
bark-fired boilers typically is 7.0% O The
staff has revised the CO mit for bark-fired
boilers to 775 ppm at 7 0% O (1000 ppm at
3 0% O,), which represents reasonably tuned
boiler performance.

Texas Eastern and Trunkline Gas Company
commented on the current exemption of lean
burn engines and gas turbines less than 10
megawatt (MW) capacity under §117 205(g),
expressing concern that EPA could require
the TNRCC to adopt NO, RACT rules for
these sources, with an implementation date
of May 31, 1995 The commenters requested
information on the status of these exemp-
tions

In comments submitted in previous rounds of
NO, RACT rulemaking, EPA has stated that
the rule would not be approvable until the
TNRCC either adopts NO, RACT rules for
certain categones of currently exempt
sources, or provides an analysts that such
rules are technically and economically infea-
sible Currently, the TNRCC does not plan to
propose addtional rules in the near future for
the source categones listed by the
commenter Any additional NO RACT rules
adopted at a fulure date would include a
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reasonable schedule to achieve complance
with the rule Thus, the final compliance date
would necessarilly be after May 31, 1995

Comments received for §117 207 Alternative
Plant-Wide Emission Specifications.

EPA commented on the need for TNRCC to
commit to periodic evaluations of the plant-
wide averaging program in its SIP submittal
to EPA in order to conform with EPA’s pro-
posed Economic Incentve Program (EIP)
rules These penodic audits may correspond
to the Reasonable Further Progress mile-
stone demonstration requirements. EPA fur-
ther commented that the TNRCC will need to
consider the impact of forthcoming final EPA
gudance on NO RACT Trading and the EIP
on the §117 207 averaging rule

The staft agrees with the concept of penodic
audds to ensure the vahdily of NO, reductions
oblamed using the plant-wide enussions aver-
aging approach These requirements may
need to be addiessed n future rulemaking
and summarized in the SiP namative, after
clarification regarding thew implementation is
receved from EPA

TCC/TMOGA et al and Texaco commented
that the reference 1n §117 207(f)(3) should be
changed from §117 205(a) to §117 205(b)

The statf agiees that the references i
§117 207(f) are incorrect The abilty to opt in
a permitted undt would require that the umt
have s assigned §117207 hmt be no
greater than ds permit hmit Otherwise, the
apphcable  emission  specification  for
unpermitted units histed in §117 207(f) (1)-(5)
are found n §117 205 The staft has revised
the references at §117 207(f) to include the
phrase "the lower of the emission specifica-
tions determined in accordance wih
§117 205(a) "

TCC/TMOGA et al and Texaco suggested
that the second sentence of §117. 207(f) be
revised to include boilers and industnal fur-
naces (BIF unds) regulated under 40 CFR
Part 266, Subpart H, since this equipment
class was proposed for nclusion at
§117 207(f)(5)

The staft agrees with the commenters and
has revised §117 207(f} to list the inclusion of
BIF units regulated by 40 CFR 266, Subpart
H, as allowed by §117 207(f)(5)

TCC/TMOGA et al commented that the
equation for °"NO_ (allowable) " m
§117 207(g)(3) should reference §117 205(c)
wstead of "§117 105(f) or (g)" as proposed.

The staft acknowledges this pubhication emor
nadvertently made by the Texas Register
The statt has r1evised the reference in
§117 207(g)3) to read "§117205(c).” This
subsechon s the correct location of the applh-
cable NO, emission specification for gas tur-
bines

Comments received for §117 209 Imtial Con-
trol Plan Piocedures

Ahter the penod for recept of wrtten com-
ments had ended, TMOGA and the Associa-
tion of Texas Intrastate Natural Gas Pipelines
requested a 120 day extension for certain
sowrces with no units subject to emission
specifications under §117 205 to submt an

initial control plan as required by §117.209.
The commenters stated that the current word-
ing of §117.209 does not appear to require
such sources to conduct NO_emissions test-
ing, although proposed §117.209 clarifies that
such requirements do n fact apply to these
sources Considering that the effective date
of the newly adopted rule would be later than
the Apnl 1, 1994, deadline for submitting ini-
tial control plans, the commenters requested
additional tme to submit the plans.

The staff recognizes that the wording in the
opening paragraph of cumrent §117.209 ap-
pears to exempt sources with no units subject
to emissions specifications under §117 205 or
§117 207 from the requirement to submit an
intial control plan This was not the staff's
ntent Although certain such emission unts
akeady are required to conduct inttial control
plan testing under curent §117 211(c) (relat-
ing to Intial Demonstration of Comphance),
the proposal was made to move these re-
qurements to §117 209(b) for clanfication

In order to give a reasonable amount of time
for these sources to submut intial control
plans after rule adoption, §117.520 has been
revised. The requrements of §117.520(1)
have been dwvded o three parls
Subparagraph (A) requwes major NO,
sources which have units subject to emission
specifications under this chapter to submit an
intial control plan for all such units no later
than April 1, 199 © Subparagraph (B) requres
major NO, sources which have no units sub-
ject lo emission spectfications under this
chapter to submit an mitial control plan for all
such units no later than September 1, 1994
Subparagraph (C) requres major NO,
sources subject to either (A) or (B) as defined
above to submit the information required by
§117.209(c)(6), (7), and (9) no later than Sep-
tember 1, 1994. It 1s important to note that for
major NO, sources which have both types of
units (those which are subject to emission
limitations and those which are not), the nitial
contro! plan due Apnl 1, 1994, must include
test results and other \equired information for
all such unts.

TCC/TMOGA et al commented that, given
the work already underway to meet the April
1, 1994 due date for submting initial control
plans under §117. 209, it is too late to make
substantive changes to the section The
commenters recommended that any new re-
qurements be limited to those essential to
effective implementation of the regulation.

The proposed revisions to §117 209 were in-
tended pnmanly to clarify the section’s re-
quvements, add references to §117.223
(Source Cap) where applicable, and to pro-
vide staff with addtional information in evalu-
ating mitial control plans New requrements
infroduced in the current rulemaking consist
of listing the following in the inmal control
plan: §117.209(6)- units requiring modifica-
tions to comply with §117.208 (Operating Re-
qurements), §117 209(7)-past or anticpated
shutdowns since November 15, 1990 as a
result of rule comphance along with the shut-
down date, and §117. 209(9)-totalizing fuel
flow meters currently in operation, and state-
ment of whether rule complance was the
reason for installaton The staff has added
new §117 520(1)(C) to provide an extension




until September 1, 1994, for sources to sub-
m#t this additional information. This will give
ample time for sources that have not already
provided the information with the April 1,
1994, plan to do so. The original due date of
April 1, 1994, still applies for all other informa-
tion and test data required in the initial control

plan.

TCC/TMOGA et al. stated that the proposed
language in §117.209 would require every
major source of NO_to develop a plan to
install NO, control equipment, which is incon-
sistent with the intent of the regulation.
Texaco recommended that the references to
installation of NO, control equipment and
demonstration of anticipated compliance be
deleted from the first sentence of
§117 209(a).

The staft partially agrees with the
commenters. The intent of the regulation is
not that every major NO_ source develop a
plan to install NO, control equipment, but
rather that every major source submit at least
a listing of NO,_-emitting sources. The require-
ments of §117.209 to submit an initial control
plan include the requirement to list equipment
expected to install NO, control equipment and
the demonstration of anticipated compliance
with the regulation; the proposed language is
intended to clarify these requirements. There-
fore, the staft has revised §117.209(a) by
adding the phrase "(if required by the emis-
sion specifications of this subchapter)" after
the phrase "NO, emissions control equip-
ment.”

Fina commented that proposed §117 209 has
been revised to require emissions testing by
April 1, 1994, for all unts subject to the re-
quirements of §117 211, relating to Initial
Demonstration ot Compliance Fina stated
that §117.209(9), as adopted May 28, 1993,
allowed heaters with a MRC greater than 100
MMBiwhr to perform testing by May 31,
1995. Fina commented that this schedule
change for testing requirements is unreason-
able, and requested that the due date for
submitting initial control plan test results be
extended to June 1, 1994

The proposed revisions to Chapter 117 do
not affect the schedules or applicability for
heaters rated 100 MMBtu/hr or greater which
are required to submit initial control plan test-
ing under §117 209 (due Apnl 1, 1994), or
intial determmnation of comphance testing un-
der §117 211 (due May 31, 1995) Existing
§117.209(9), effective June 9, 1993, requires
submittal of test data in the initial control plan
for "each unit subject to the testing require-
“ments of §117.211 " In existing §117.211(a),
testing requirements are given for units "sub-
ject to the emission limiatons of
§117.205...or §117.207" Process heaters
rated 100 MMBtuhr or greater are therefore
included in the original rule requirement to
submit initial control plan test results by April
1, 1994. As discussed elsewhere in this eval-
uation of testimony, due dates for submittal of
initial control plan test data have been ex-
tended in certain cases. However, the slaff
does not consider such an extension war-
ranted for the case presented by the
commenter.

The Johnson Space Center recommended
that in cases where a standby or back-up unit

is identical to the primary unit in service,
submission of infial control plan test results
for only orie unit be allowed, since emissions
from identical unis should be equivalent
within an acceptable margin of error.

The staff’'s expenence with "identical® pieces
of equipment is that the emissions from them
are not equivalent, with or without an accept-
able margin of emor. As an example, six
ethylene cracking furnaces were tested for
compliance and the testing revealed a range
of NO_ emissions from 0 05 & NO /MMBtu to
0.08 Ib NO/MMBtu. This variability is large
enough to warran testing of each unit.

Units which are used as standby or back-up
units may be able to claim a low annual
capacity factor exemption. The low annual
capacity factor units are not required to have
emissions festing performed.

Texas Eastern and Trunkline Gas Company
commented that the curent rule proposal ap-
pears to remove the option of using portable
testing equipment previously allowed in
§117.211. They expressed concern about the
impact on compliance testing, and requested
that the TNRCC reconsider this issue

Portable analyzers were never allowed to be
used for compliance determinations. Portable
analyzers are only to be used for gathering
the emissions test data required for the initial
control plans. Initial demonstration of compli-
ance must be performed according to the
provisions of §117.211(e). The staff’s intent
with the proposed rule language is to clarify
the required testing methods by locating the
initial control plan testing requirements in the
initial contrel plan section.

TCC/TMOGA et al. and Texaco commented
that it is unnecessary and impractical for the
Executive Director of the TNRCC to approve
initial control plans, given the short time
frame between April 1, 1994 (due date for
plan submittal) and May 31, 1995 (final com-
phance date). They suggested language in
§117 209(a) whereby a company would con-
sider its initial control plan approved if it had
not received written objections from the Exec-
utive Dwector within 45 days of submitting the
plan.

It 1s important that information and test data
provided in initial control plans be reviewed
and approved by TNRCC staff to determine
whether companies’ preliminary compliance
assessments and control strategies appear
adequate and appropriate. Also, since data
contained in the initial control plans will be
used to update and enhance the emissions
inventory and Urban Awshed Model (UAM)
efforts, some minimum quality assurance is
essential. The staff intends to conduct timely
review of all initial control plans in order to
accomplish these objectives, thereby giving
companies sufficient advance notice of any
deficiencies in their plans.

Lyondell-Citgo Refining Company Lid. re-
quested consideration for postponing initial
control plan testing due to special ciwrcum-
stances at its plant Lyondell operates a re-
former unit on a imited basis and as back-up
durng a magnaformer unit’s turn-arounds
which occur every two years The commenter
stated that it would cost an estimated

$500,000 to start up the reformer solely to
perform testing by April 1, 1994, and re-
quested an allowance in the rule to permit
testing when the unit is brought on line during
the second quarter of 1994. Lyondell said that
the reformer unit was last operated during the
second quarter of 1993, before the TNRCC's
Test Method Protocol guidance document
was issued on September 3, 1993.

The staff agrees with the commenter about
the difficulty of emissions testing equipment
which is not operational. However, the un-
availability of the Test Method Protocol until
September 3, 1993, would not specifically
hinder a company from obtaining emissions
test results in time to submit the data with the
initial control plan due April 1, 1594.

The staff has revised §117.209(b) to allow
equipment which has not been in operation
since the effective date of the original adop-
tion of §117.209 (June 9, 1993) to be tested
and the results submitted within 90 days after
the equipment is brought back into operation.
Certification of the equipment's shutdown
period must also accompany the test results.

TCC/TMOGA et al. commented that pro-
posed §117.209(M), by referring to
§117.211(e) and {f), allows three one-hour
emission test runs if EPA test methods are
used instead of portable analyzer methods.
They noted that the TNRCC's Test Method
Protocol guidance document, dated Septem-
ber 3, 1993, allows three 20-minute tests
regardless of whether portable analyzer or
EPA test methods are used. They recom-
mended that §117.209(b) be revised to allow
substitution of three 20-minute tests for three
one-hour tesi.. using portable analyzers.
Texaco recommended that proposed
§117.209(b) be revised to allow alternatives
to portable analyzer and reference method
testing due to the shorter test times done by
some festing contractors using EPA test
methods.

The staff agrees with the substance of the
comments made by Texaco, TCC/TMOGA, et
al. However, allowing three 20-minute test
runs for the initial contro! plan testing require-
ments means that the data collected are not
acceptable for the initial demonstration of
compliance for a unit. The Test Method Pro-
tocol was revised on January 21, 1994, to
address the concerns of Texaco, insofar as
alternatives to portable analyzer and refer-
ence method testing were recognized.

The staft has ievised §117.209 to include the
phrase "or reference method™ directly follow-
ing the word "portable” in the first sentence of
§117. 209(b) to address these concerns.

DuPont commented on the TNRCC staft in-
terpretation that flares with MRC greater than
50 MMBtu/hr heat input should be bisted in
the initial control plan. DuPont suggested
that, since flares most likely will not be con-
trolled under the rule, and flare emissions are
already reported in the TNRCC emussions
invenioiy, language be added to
§117.209(c)(1) excluding flares from mitial
control plan requirements. Exxon commented
that any emission unil, including flares, ex-
empted from NO_ emussion specifications
should not require listing in the initial control

plan
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The requiremems in proposed §117.209 for
exempted emission units, including flares, are
minimal, as such units need only be listed in
the initial control plan The listing threshold of
5.0 MMBtwhr heat input, as applied to flares,
refers to normal design heat input. Emer-
gency release heal nput for a flare, which 1s
substantially greater than normal design heat
input, is not considered in defining MRC. The
staff believes that these requirements are
useful and vald, therefore they have been
retained in §117 209.

TCC/TMOGA et al commented on the pro-
posed requirement n §117 209(c)(6) for com-
panies to list in the indial control plan all unts
requiring operating modificatrons under pro-
posed §117.208(d), the type of modifications
to be applied, and an anticipated construction
schedule. They stated that since §117.208(d)
requires compliance by May 31, 1995, and #t
is too late to modify mitial contral plan re-
quirements at this time, the proposed require-
ment serves no useful purpose and should be
deleted in the final rule.

The proposed requirement cited by the
commenters will provide uselul information to
TNRCC staft in evaluating compliance strate-
gies and i developing future rules The staff
has added new §117 520(1)(C) to provide an
extension untl September 1, 1994, for
sources to submtt information required in
§117 209(c)(6), (7), and (9) The original due
date of Apnl 1, 1994, still applies for all other
information and test data required in the inttial
control plan

TCC/TMOGA et al commented that pro-
posed §117 209(c)(7) should not require a
listing in the initial control plan of all units that
have been shut down, regardless of the rea-
son They recommended revising the rule to
require listng only those shutdown unts
which ceased operation as a result of compl-
ance with the regulation, and suggested
adding a reference to the anticipated shut-
down date for clardty

The staff agrees with the commenters, and
has revised §117 209(c)(7) as suggested In
addition, language was added staling that
such shutdowns occumring after November
15, 1990, are requned to be hsted i the intial
control plan

TCCTMOGA et al stated that propesed
§117.209(c){(3), requming companies to hst in
the initial control plan the tolahzing fuel flow
meters nstalled by Apnl 1, 1994, and to state
whether the devices weie installed as a resull
of the rule, 1s not clear n ds intent They
recommended deletion of this proposed re-
quirement

The stalt's intent is 1o determine whether or
not the totahzing fuel flow meters have been
installed to aid the companies in performing
the emissions lesting (since fuel flow rates
can be used to calculate the exhaust flow rate
which can then be used to calculate the mass
emissions rate for NO) The totalizng fuel
flow meters do not have to be installed by
Apnl 1, 1994 The only rule requirements are
to Iist the meters that are currently operating,
and to «dentify whether the installation was
performed as a result of the rule Since there
had been no mal control plans received by
the date of the rule proposal, the addtional

requirement of listing the installed fuel flow
meters cannot be considered to be burden-
some. Changes to §117. 209(c)(9) have been
made to clarify the requirement.

Comments received for §117 211 Intial Dem-
onstrativrr of Compliance.

TCC/TMOGA et al. and Texaco recom-
mended that, for clarity, proposed §117.
211(e) contain a reference to the source cap
compliance option under §117. 223.

The statt agrees with the commenters since
§117 223 specifies that §117 211(e) is used
to establish the emission limit for units not
using a CEMS or PEMS. A change has been
made in §117 211(e) to include a refererice to
§117. 223.

TCC/TMOGA et al recommended language
in proposed §117.211(e) which would give
companies the option to test at less than
MRC for units operating without CEMS or
PEMS. For companies electing this option,
they suggested limiting the operating rate for
such units to 110 percent of the operating
rale during testing. EPA commented that
since emissions testing at MRC is required by
§117.211(e) and (f), these subsections
should be revised to prohibit a source from
operating above the level at which it demon-
strated compliance during the inttial determi-
nation of compliance test.

The staft disagrees with TCC's proposal 1o
generally allow testing at less than MRC
EPA and the TNRCC statf are concemed that
artificial claims of MRC can reduce or elimi-
nate the need to make emission reductions,
defeating the purpose of the rule. With multi-
ple emission tests necessary to demonstrate
plant-wide average emission compliance, the
effect of inflated MRC's is multiplicative. For
instance, allowing testing to be conducted at
90% of MRC or more could eliminate the
need to make emission reductions at a plant
which otherwise would be required by rule to
make a plant-wde 10% NO, emission reduc-
tion. This is why compliance testing I1s re-
qured to be conducted at MRC.

However, the staff also disagrees with EPA's
recommendation that if a untt was tested at a
heat input below its MRC, the unit would not
be allowed to operate above its test level
Stuations may arise which make tesling at
MRC mpractical for a limited fime period.
Some types of equipment, such as gas tur-
bines, are dependent upon ambient condi-
tions to achieve MRC The operator does not
have control over ambient conditions and it is
mpractical to schedule testing to coincide
with extreme ambient conditions. it also may
be impractical, costly, and result in higher
emissions to require operation with alterna-
tive liquid fuels simply to demonstrate initial
compliance. The rule curently specifies that
festing shall occur "at the MRC or as near
thereto as prachicable " This statement means
that testing at less than MRC is not justified
unless it can be shown to be the only prach-
cable option at the time

Language has been added to require retest-
ng at MRC (within 90 days after exceeding
the heat input of the imhal demonstration of
compliance test, or one year after the initial
demonstration of comphance test, whichever

comes first), if the reason for not initiziiy test-
ing at MRC was not due to ambwent condi-
tions. The adopted rule allows flexiility to
either assign an MRC which is readily achiev-
able (sufficient to conduct testing at that level)
prior {0 the initial demonstration of compli-
ance date, or to assign a higher MRC which,
nevertheless, must be achieved in a definite
time period. Units which do not achieve MRC
during the initial test must be tested again
within one year at MRC.

EPA commented that any alternate methods
allowed in proposed §117 211(e) (5) should
also be approved by EPA.

The staft agrees with the commenter. The
methods cited in §117.211(e)(5) pertain to
fuel composition and calorific value; the EPA
Administrator has the authorization in 40 CFR
§60.13(i)(7) to approve aliernate methods to
American Society of Testing and Materials
(ASTM) test methods that are specified by
any subpart of 40 CFR 60. The staff revised
§117 211(e)(5) by adding the phrase “and the
EPA™ after the phrase "Executive Director.”

TCC/TMOGA et al. recommended changing
citations of the ASTM methods in proposed
§117.211(e)(5) to reflect the most recent revi-
sions of these methods.

The staff cannot incorporate other rules, stan-
dards, or other guidance by reference. Any
new revisions to the ASTM methods can be
updated and included in later rulemaking. The
proposed language does allow for alternate
methods, as approved by the Executive Di-
rector and the EPA. A newer revision to the
listed ASTM test methods would come into
this category. The most recent revisions are
D1945-91, D2650-93, and D3588-91 accord-
ng to the Annual Book of ASTM Standards

References to the three ASTM test methods
have been updated The staff aiso clarified
that ASTM D3588-91 is for the purpose of
determining the calorific value and relative
density of gaseous fuels, and added a fourth
ASTM test method to determine the gross
calorific value, D1826-88 entitled Test
Method tor Calorific Value ol Gases in Natu-
ral Gas Range by Continuous Recording Cal-
orimeter.

EPA recommended deletion of language in
proposed §117 211(e)(6) which would allow
minor modifications to EPA-approved alter-
nate test methods.

The staft disagrees with the commenter. The
need for minor modifications of EPA test
methods exists. Emussions testing ol 1,600
units requires some flexibility in the applica-
tion of test methods to this sizable number of
unis operating in their real world environ-
ments. Previous comments addressing this
subject in earlier rule proposals have re-
quested that there be flexibility in using modi-
lied test methods and for the inclusion of
references to new, EPA-approved test meth-

ods

The staft has worked with EPA to address
these concerns, and has revised
§117.211(e)(6) to include language providing
criena for allowing minor modifications.

TCC/TMOGA et al. suggested replacing the
word "unis” in proposed §117. 211(f)(2) with
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the specific equipment categories of boilers,
process healers, and gas turbines.

The staff agrees with the commenters. The
suggested revision clanfies the term "unt” in
this paragraph, since the affected equipment
is limited to boilers, process heaters, and gas
turbines. The staff revised §117 211(f)(2) by
replacing the term "unit” with the phrase "boil-
ers, process heaters, and gas turbines.”

Comments received for §117 213 Continuous
Demonstration of Comphiarce.

TCC et al. expressed suppuit for the proposal
to exend the use of PEMS beyond the
source cap option to the compliance options
contained in §117.205 (individual unit emis-
sion specifications) and §117 207 (alternative
plant-wide emission specifications)

The staff acknowledges the support of the
commenters. See the related comment by
GHASP in the General Comments section

Applied Automation, inc. commented on the
distinctions between performance validation
of CEMS compared to PEMS, stating thal the
existing certification requirements in the rule
should not be relaxed unti PEMS equiva-
lency can be demonstrated Applied Automa-
tion recommended that validation procedures
be developed and made part of PEMS
operational requirements.

PEMS is a new and pronusing fechnology
that has yet to demonstrate its relability over
an extended length of time The staff will
constantly reevaluate the existing certification
requirements of PEMS as the technology
continues to demonstrate equivalence in per-
formance and reliability to that of hardware
CEMS. PEMS operators are requied to de-
velop a qualty assurance and control manual
for PEMS which includes daily, quarterly, and
semiannual or annual assessment proce-
dures to ensure continuous and refiable pei-
formance.

EPA recommended that the phrase "and op-
erating” be added in the second sentence of
proposed §117 213(a), after "The O, montors
and totalizing fuel flow meters shall be n-
stalled...”

The staft agrees with the commenter and has
revised §117 213(a) by adding the phrase
"and operating” after the phrase "The O
monitors and totalizing fuel flow meters shall
be installed” in the second sentence of
§117.213(a).

EPA commented that the TNRCC must sup-
ply technical justfication for the deletion of
the annual relative accuracy test audit
(RATA) requirements of 40 CFR Part 60,
Appendix F, Section 5.1.1, and substiution
with a cylrder gas audit, n proposed
§117.213(b).

The staff's decision to allow substitution of
the annual RATA with a cylinder gas audit
check was based on discussions with the
montoring operations staff of the TNRCC
which indicated that daly calibration and
quarierly cylinder gas audit checks are satis-
factory to ensure accurate and rehable perfor-
mance of hardware CEMS. Since the
proposed enhanced montoring rules (40 CFR
64) reference 40 CFR 60, Appendix F in its
entirety, the staff will reev-.luate its decision n

view of the final enhanced monitoring regula-
tions and address this 1ssue in the SIP narra-
tve of the next round of NO, RACT
rulemaking.

TCCTMOGA et al and Texaco recom-
mended wording changes to proposed §117.
213(c) to reflect that PEMS predicts rather
than measures emissions, and to clarify that
PEMS may be used to predict one or more
gaseous components of the waste gas
stream, with CEMS used to measure the re-
mainder of the components

The staff agrees with the commenters that a
PEMS predicts pollutant emissions and does
not drectly measure the gaseous concentra-
tion The slaff also agrees with the
commenters that any combmation of PEMS
and CEMS may be used to defermine the
levels of the gaseous components n the ex-
haust stream Section 117 213(c) was revised
to mnclude the recommended wording.

GHASP commented that the term "substan-
tially equivalent” in proposed §117 213(c)(1)
should be defined to avoid subjective mter-
pretations of its meaning

Section 117 213(c)(1) allows the PEMS oper-
ator to propose alternatives to 40 CFR 75,
Subpart E 1if such procedures are demon-
strated to the satisfaction of the Execulive
Dwector to be substantially equivalent to the
requrements of 40 CFR 75, Subpart E The
term "substantially equivalent” 1s not defined.
since each proposed aliernative will have to
be evaluated on s own menis

EPA recommended that  proposed
§117.213(c) be revised to clanly that any
atternalive methods to CEMS or PEMS for
measuring O, or CO also need to be ap-
proved by EPA  EPA further commented on
the need for EPA approval of alternalive
methods or nonapphcabilty determinalions
under §117213(c)(1) and (2) The staff
agrees with the commenter as to the EPA’s
need to review and approve any alternalive
methods to PEMS or CEMS, or alternative
methods or nonapplicabilty determinations
under §117 213(c)(1) and (2)

The statf revised §117 213(c) to add the re-
qurement that EPA approve any alternative
methods to PEMS or CEMS for measuring O
or CO, alternative methods to 40 CFR 75,
Subpart E, or nonapplicabilty determinations
of the requirements of 40 CFR 75, Subpart €

TCC/TMOGA et al and Paviion Technolo-
ges, Inc. (Pavihon) stated that perfornung
RATA procedures at three load levels as re-
quied by proposed §117. 213(c)(3)(A)() may
not accomplish the deswed effect of testing
over a range of NO, emussions They recom-
mended language which would allow the
company to dentify the most important con-
trol parameter affecting NO, emissions, and
to perform RATA tests at three different leveis
(low, medium, and high) of this parameter.
TMOGA, et al. recommended RATA testng
at low, medium, and high levels of historical
operating rales

The staft agrees that basing RATA testing on
the key operating parameter affecting NO,
emissions would be a better indicalr of
PEMS performance, and has revised the rule
language of §117213(c) accordingly. The

staff disagrees with TMOGA, et al, with re-
gard to allowing RATA testing at low, me-
dum, and high levels of historical operating
rates. Historical operating rates do not neces-
sarily guarantee testing of the performance of
PEMS.

TCC et al. and Pavilion stated that the statist-
cal tests required In proposed
§117.213(c)(3)(A)n) are redundant, burden-
some, and expensive, as the new fechnology
of PEMS s held to more stringent RATA
standards than CEMS, the established tech-
nology, can meet. They recommended that
the sfatistical tests be elminated entuely,
since such requirements are not contained in
EPA's proposed enhanced monitoring regula-

. tions.

The slaft disagrees with the commenters.
Parametric modeling generally falls into two
main categories. The first category relies on
physical principles which employs analytical
methods to describe the dynamics of the pro-
cess These methods are derived from the
physical equations or the laws of nature that
govern the system. This category of models
is generally expressed in nonlinear partial dif-
ferential equations that are solved via numer:-
cal analysis techniques, as these equations
are often too comphicated fo be solved via
standard analytical methods Errors are intro-
duced into this category of models either by
the assumptions made in simplifying the gov-
erning equations so they can be solved by
standard analytical methods, or by the nu-
merical discretization (approximation) of the
nonlinear equations

The second category of models relies on In-
ear or nonlinear regression analysis or curve
fitting of historical data. These models mainly
rely on computer software which, with the use
of high quality historical data, inlerpolates
and/or extrapolates over a wider range of
operating conditions, or learns the dynamics
of the process by developing statistical mulh-
variable mathematical functions that mask the
dynamics of the process

These models do not rely on physical princi-
ples, nor do they guarantee long-term imita-
tion of the actual dynamic process which s
usually better represented when physical
principles are appled.

The staff observed good model performance
from both categones of models and decided
to allow the use of any category of PEMS as
long as it can demonstrate equvalent accu-
racy, precision, reliabilty, accessibility, and
timehness to that of hardware CEMS. Accu-
racy is demonstrated by a relatve accuracy
test audt Precision 1s demonstrated via per-
forming statistical analysis Since PEMS ac-
curacy and precision may not necessarly be
accurately evaluated by relying on analytical
methods, the staff decided to use a statistical
approach in evaluating precision of the sys-
tem. This approach is used in 40 CFR 75,
Subpart E, which requires utility boilers to
monitor NO, and SO, emissions under Tille IV
of the 1990 FCAA.

Three statistical tests arc required, The fust is
a t-lest, designed to determine existence of
any systematic emor (bias) n the PEMS and
provide a mechanism to adjusst for that eror
The second tes! is the F-test, which is a
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statistical procedure designed to determine if
both PEMS and hardware CEMS (or EPA-
certified test method) have equal variability
on the basis of chance. Thus, it specifically
addresses random emor of the PEMS and
assures comparable random vanations be-
lween the two systems. The third test is the
coirelation test, designed to determine how
well the PEMS is able to track the hardware
CEMS (or EPA test method) over time. it
accounts for process changes and deter-
~nes if the PEMS is abile to respond properly
to chainges in operating cnnditions. The statt
beheves that all these statistical tests are
important in evaluating the system, as each
mveshgates the existence of a different type
ot emor

As stated by the commenters, no statistical
testing 1s requwed under the proposed en-
hanced monitoring program. 1t shouid be
pomnted out, however, that the program is
designed to demonstrate continuous compl-
ance with applicable emission limiations or
standards, with less emphasis on precision
and accuracy of measurements. Air qualty
planring will always rely on emissions inven-
tories for development of new conirol strate-
gies Measuring emissions accurately and
demonstrating continuous complance are
hoth  necessary, especially in  ozone
nonattainment areas or areas where market-
able emissions trading is likely to be imple-
mented

Several commenters suggested certain
changes to the statistical test requirements of
§117 213(c)(3)(A)(n) to make them more
workable These recommended changes are
summanzed in the comments which follow.

1CC, Pavilion, and HL&P recommended re-
quinng only an r-correlation test using data
from all three different ranges of the chosen
control parameter. TMOGA, et al recom-
mended performing the F-test, t-test, and cor-
relabon analysis, but at low, medum, and
higiy levels of historical operating rates. TCCG,
Pavihon, and HL&P recommended removing
il requrement for a bias test (t-test) to be
performed al each load (control parameter)
level, and requiring the t-test only at the nor-
wmat parameter range. TCC and Pavillon com-
mented that PEMS certification should be
apuioved if the statistical tests are falled but
the RATA tests are passed.

The stalt disagrees with the commenters to
toquue a correlation test only. The comelation
‘o<l 15 important because it evaluates how
well both the PEMS and the CEMS (or EPA
iference method) are able to track each
olher and respond to changes in operating
condiions over time. The comelation test
alone, however, is not satisfactory to demon-
strate precision of the PEMS. Moreover,
when applied using all data points collected
dt all three tested levels, the correlation test’s
value as a good screening tool is dimnished,
aven for investigating transient changes of
precess operating conditions. Uncorrelated
dala samples at each level are masked out
by the overall pattern of the data disinbution
at all levels A weighted comrelation test that is
dependent on the local mean of each level is
4 much better representative measure of cor-
relabon Since data variability at each tested
level 15 a combination of random vanability

and process variability, the staff has found it
is difficult to pass a weighted comelation test
on data collected over a short penod of time
and instead, and has thus allowed the option
of performing the less siringent correlation
test using all data collected at all levels.

Each data sample is characterized by its
mean, standard deviation (average variability
about the mean), and correlation. The relative
accwracy test measwes the significance of
the difference between two sample means,
taking into account that some difference may
be attributable to chance. The F-test is a
measure of the difference between the stan-
dard deviations of two different sample
means on the basis of chance. it is designed
to guarantee comparable variability between
the two samples. The comelation test mea-
sures the comrelation between the two sam-
ples. Thus, the relative accwracy test, the F-
test, and the correlation test are all important
in charactenzing the quality of a sample.

The staff believes that testing at low, medium,
and high levels of historical operaling rales
may not necessarily test the performance of
the PEMS. PEMS operators are allowed to
specify the operating range of each parame-
ter including the key operating parameter, but
must guarantee fulwe operation within the
specified operating ranges. Future operations
outside the operating range of any parameler
would necesstate etther recertification or ad-
ditional testing of the PEMS

The t-test is designed to determine the exist-
ence of systematic errors (bias) in the system
and provides an adjustment mechanism for
that error. Applying the t-test at each tested
level would result in development of three
adjustment factors. Rather than applying the
t-test at the normal load level, staff recom-
mends applying the t-test using all the data
collected at all tested levels. This results n
the development of one adjustment factor that
can be applied to the system. For these rea-
sons, the staff disagrees with the comment
that PEMS certification should be approved if
the statistical tests are failed but the RATA
tests are passed.

TCC and Pavilion recommended revising the
statistical tests defined in 40 CFR 75, Subpart
E as follows: since the F-test is mathemali-
cally flawed if the standard deviation is zero,
use three parts per million (ppm), a reason-
able hardware standard, as the lower leve! of
precision, and the precision of small mea-
sured values using reference methods is un-
suitable because instrument noise dominates
at these low ranges, making statistical con-
clusions meaningless Waive the statistical
test requirement if the average relerence
method emission rate is less than 5.0% of the
emission standard, or 10 ppm, whichever is
higher.

With regard to the first comment, the staff
agrees with the commenters and has made
the recommended change in the draft PEMS
Guidance Document. Instead of three ppm,
the guidance now specifies five ppm or 3.0%
of span, whichever is higher, as the lower
level of precision With regard to the second
comment, the staff agrees with the
commenters and has made the recom-
mended change in the draft PEMS Guidance
Document. The decision to waive statistical

tests when the mesn is below the cutoff level
is applied separately to each tested level.

TCC, Pavilion, and HL&P commented that
the requirement for "successive" data points
with no aliowance for data breaks may resuit
in the use of costly redundant analyzers.
They recommended allowing the use of
RATA data within an acceptable downtime for
reference method analyzers, defined as no
more than one averaging period (20 or 60
minutes, as appropriate).

The statt agrees with the commenters. The
draft PEMS Guidance Document has been
revised to allow RATA data to be used as
part of the statistical data. Staff and industry
have agreed to increase the data collection
requirement from 24 data points to 30 data
points. The first nine data points of the re-
quired 30 are for the RATA, to be collected at
intervais which allow tima for calitration. The
remaining 21 data points, which can be either
15-minute, 20-minute, or hourly averages, are
to be collected continuously without calitra-
tion breaks.

TCC and Pavilion commented thai, to be con-
sistent with 40 CFR 75, Subpart E provisions,
statistical tests should be required for PEMS
initial certification only, with RATA tests every
six-12 months thereafter. HL&P recom-
mended that statistical tests be required for
initial certification only, unless the PEMS is
unable to pass the quarterly RATA tests in
the first year of operation.

The staff disagrees with the commenters. The
PEMS certification procedure of 240 CFR 75,
Subpart E requires data collection of 720
pawed hourly averages. The data sample is
used for statistical evaluation of the perfor-
mance of the PEMS by comparing it with the
performance of a hardware CEMS. The ex-
cessive data collection requirement is aimed
at providing performance evaluation of the
PEMS over a sufficient time period to include
load variabilty and operating and seasonal
conditions. The staff found this data collection
requirement impractical, and developed a
more cost-effective approach that addresses
these concerns. The staff's approach acceler-
ates the experiment by forcing the occurrence
of these variations over a much shorter test-
ing period. Thirty paired data points, which
can be either 15-minute, 20-minute, or hourly
averages, need to be collected only at high,
medium, and low test levels of the key oper-
ating parameter. Varying the key operating
parameter over a short time provides satis-
factory insight into PEMS response to varia-
tions in operating conditions. Reducing the
testing period from 30 days to three days (if
hourly averages are used) would not, how-
ever, atow for performance evaluation of the
PEMS at different seasonal conditions. The
30-day data collection period required by
Subpart E is long enough to allow some sea-
so:dal variations to be observed and evalu-
ated.

The staff decided that reducing the testing
period from 30 days to three days (one day it
20-minute averages are used) must be ac-
companied by additional requiremsnis to test
PEMS performance at different seasonal con-
ditions. Quarterly statistical evaluation of the
PEMS was added to address this concern. To
ease the burden of performing these tests,
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the staff has limited quarterly statistical evalu-
ation requirements to a single unit in & given
equipment category, and to no more than one
year after initial certification. The staff be-
lieves this requirement is necessary since the
three-day testing period does not allow for
PEMS performance evaluation at ditferent
seasonal conditions.

A source which finds this additional require-
ment excessive has the option of using the
certification procedure of 40 CFR 75, Subpart
E in its enlirety as an allernative. Affected
sources not subject to 40 CFR 75 are allowed
to choose either the cerlification procedure of
§117.213(c) or 40 CFR 75, Subpart E. Once
a choice is made, affected sources must be
consistent in following the certification re-
quirements of the chosen approach.

GHASP commented that under proposed
§117.213(c)(3)(B)(i), all units must perform
RATA and statistical tests to ensure compli-
ance.

The staff disagrees with the commenter. The
quarterly RATA and statistical tests required
by §117.213(c)(3)(B)(i) are part of the initial
certification and aimed at demonstrating that
the PEMS could provide accurate predictions
at different seasonal conditions. It is too
costly to require these tests to be conducted
every quarter, and on alt units. |f the PEMS
for one unit in a category of units could dem-
onstrate accuracy and reliabilty at different
seasonal conditions, it is expected that PEMS
serving other units of the same category are
capable of providing comparable perfor-
mance.

TCC/TMOGA el al. and Texaco recom-
mended clarifying wording in proposed
§117.213(c)(3)(B)(ii), concerning alternative
fuels whose composition routinely varies
They suggested language requiring PEMS
certification only for each alternative fuel
which exceeds the modeled input range.

New §117.213(c)(3)(B)(iii) has been added to
address this comment. PEMS does not need
to be recertified if fuels of ditferent composi-
tions were considered as a parameter varn-
able and addressed in the modeling process.
Recertification will only be required for fuel
compositions outside the modeled range.

HL&P commented that proposed
§117.213(c)(3)(B)(ii), which requires separate
PEMS certification for each alernative fuel,
would adversely affect gas turbines which fire
fuel oil only during emergency situations and
monthly test procedures. The commenter re-
quested that gas turbines be exempt during
periods of fuel oil firing by applying the 850
hours per year exemption criterion for low
annual capacity factor units to the period the
unit actually fires fuel oil. ARernatively,
TNRCC could amend §117.213(c)(3)(B)(ii) 1o
allow PEMS certification based on all fuels for
which models are trained.

The staff has decided to allow certification of
PEMS for a range of fuels or fuel composi-
tions provided that the PEMS was trained
over that range. The slaff agrees with the
second alternative proposed by the
comment: and has made the recommended
change a1 new §117.213(c)(3)(B)(ii)

TCC/TMOGA et al. stated that the proposed
requirement in §117.213(d)(1) for BIF units to

install totalizing fuel flow meters is not justi-
fied in terms of NO_ emissions reductions,
since these units are exempt from emissions
specifications. Moreover, the variable nature
of the hazardous waste fuels creates techno-
logical and economic limitations to the effec-
tive fuel flow measuwrements. They
recommended deletion of this proposed re-
quirement.

The staff partially disagrees with the
commenters, regarding deletion of the re-
quirement in §117.213(d)(1) to install totaliz-
ing fuel flow meters on BIF units. BIF units,
among others, are not totaily exempt from the
rule’s requirements; the fuel flow data are
important for air qualily planning purposes
and future rulemaking. The staff's intent is
that the requirement to install totalizing fuel
flow meters applies only for natural gas, pro-
cess fuel gas, refinery fuel gas, and fuel oil
used for primary or supplemental firing. The
statf would fke to point out that 40 CFR
§266.103 requires monitoring and recording
the feed rates and composition of hazardous
waste, other fuels, and industrial furnace feed
stocks. Therefore, the requirements to mnstall
totalizing fusl flow meters have been changed
to requrre that totalizing fuel fiow meters be
instalied only for the stated gaseous fuels and
fuel oil in §117.213(a)-(d).

TCC/TMOGA et al recommended that the
requrement in proposed §117.213(d) (3) for
lean-burn engines to install totalizing fuel flow
meters should exclude low annual capacity
factor engines

The staff agrees with the commenters since
the low annual capactty factor status for lean-
bum engmes is required to be demonstrated
using elapsed run ime meters in accordance
with  §117.213(g). The staf revised
§117.213(d) (3) to exclude lean-burn engines
operated less than 850 hours per year.

TCC/TMOGA et al. recommended that the
requirement in proposed §117.213(d) (5) for
fluid catalytic cracking unt (FCCU) boilers to
nstall totalizing fuel flow meters be deleted
because these units are akeady exempted
from emissions specifications in the rule.

The staff's intent is that the requirement to
install totalizing fuel flow meters applies only
for natural gas, refinery fuel gas, process fuel
gas, and fuel oil used for primary or supple-
mental finng in @ FCCU CO boiler Therefore,
the staff revised the requirements to install
totalizing fuel flow meters only for the stated
fuels in §117.213(a)-(d)

TCC/TMOGA et al. stated that the provision
in proposed §117.213(g) for the Executive
Drector to approve elapsed run time meters
serves no useful purpose and should be elim-
inated from the rule.

The staff partially agrees with the
commeriters. The staff is aware that most of
the elapsed run time meters which are avail-
able would suit the purposes of the require-
ments in §117.213(g)

The importance of the quality of the meters
(in demonstrating low annual capacity factor
status) would dictate that the meters meet
certain standards. The standards for totalizing
fuel flow meters and elapsed run time meters
are expected to be developed by the TNRCC

slaff for the Title V Enhanced Monitoring re-
quirements. At this time, however, the ap-
proval of the elapsed run time meters is not
waranted The requirement for approval of
the elapsed run time meters in §117.213(g)
has been deleted as a resuit.

TCCG/TMOGA et al. suggested changing the
language in proposed §117.213(h) to refiect
the most recent revisions of the listed ASTM
methods. EPA commented that alternative
test methods must also be approved by EPA.

The ASTM methods have been updated and
the requirement for EPA approval has been
added to §117 213(h).

EPA suggested replacing the last sentence of
proposed §117.213(j) with the following. "For
enforcement purposes, the Executive Director
may also use other TNRCC compliance
methods to determine whether the source is
in compliance with applicable emission limita-
tions" EPA commented thai this change
would clarfy that the TNRCC may require
compliance determinations by alternate meth-
ods

The staff agrees with the commenter, since
the suggested language clanfies without
changing the intent of the sentence. The staif
has replaced the last sentence of §117.213(i)
with the language suggested by EPA.

Comments received for §117.219 Natification,
Recordkeeping, and Reporling Require-
ments.

Rohm and Haas Texas Incorporated com-
mented on the requrements in proposed
§117 219(d)(1) for gas turbines using steam-
to-fuel (or water-to-fuel) ratio monitoring to
submit quarterly excess emission reports.
Reports are required for any one-hour period
in which the steam-to-fuel ratio is less than
that level determined by testing at MRC to
result in compliance. The commenter stated
that variations in turbine load will change the
steam-to-fuel ratio necessary to maintain
compliance, resulting in incorect levels of
steam injection just to maintain the steam-to-
fuel ratio at levels comresponding to MRC
operating conditions. In order to remedy this
situation, the commenter recommended re-

_vising the rule to require reporting those one-

hour periods when the average steam or wa-
ter injection rate is below the level determined
necessary by the control algonthm.

The staft agrees that steam-to-fuel or water-
to-fuel ratios need not be consistently main-
tained at MRC compliance levels in order to
ensure compliance with the rule’'s emission
limifations for gas turbines. Language in
§117. 219(d)(1) has been revised to reflect
that excess enmuss:ans are computed as each
one-hour period dunng which the average
steam or water injection rate is below the
level defined by the control algorithm as nec-
essary to achieve compliance with the appli-
cable emission limitations in §117.205. New
language in §117.213(f)(2) requires Executive
Drector approval of steam or water injection
control algorithms. Section 117.208(d)(4) al-
ready requires steam or water injection rates
to be maintained to limt NO _concentrations to
less than or equal to the NO, concentrations
achieved at MRC
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Comments received for §117.223 Souwrce
Cap.

Energy Technology Consultants Inc. re-
quested clarification of the distinction be-
tween “equipment category” in §117.223(a)
and "equipment class. * The specific exampie
given was a crude heater and a coker pre-
heat fumace operating in a refinery, and
whether one of these units could be opted
inlo the source cap without including the
other.

The requirement that any equipment category
brought into the source cap must include all
emission units belonging to that category pre-
ckides shifting production to units outside the
cap, which could compromise equivalency
with unit-by-unit RACT. As defined in the rule,
equipment categories include steam genera-
tion, electrical generation, and units with the
same product output, such as ethylene crack-
ing fumaces. In this sense, there is no real
distinction between "equipment category” and
"equipment class.” The possibility for produc-
tion to be shified to non-cap units is the main
criterion that will be applied in determining
which units can be selectively opted into the
SOLNCO Cap.

GHASP commented that the term “achieving
equivalent nitrogen oxides emissions reduc-
tions” in proposed §117.223(a) should be de-
fined to avoid subjeclive interpretations.
GHASP objected to bubble-lke strategies like
the source cap, staling that they do not
achieve sufficient emissions reductions.

Although the referenced term is not defined in
the proposed rule, the staff intended that it
mean "achieving the same nitrogen oxides
emissions reductions. " Strict adherence to
EPA trading guidance throughout the devel
opment of the source cap rule has helped
assure that RACT-equivalent NO, reductions
occur through use of the source cap.

TCC/TMOGA et al. and Texaco suggested
revising the definition of "actual heat input® in
§117.223(). The commenters recommended
clarifying language, and suggested allowing
aftemnate methods for calculating the actual
heat input, with Executive Director approval,
in cases where data documenting daily heat
input for 24 consecutive months are not avail-
able.

The phrase "average daily” has been added
before "heat input” at its second occurence
in the definition in order to clarify the lan-
guage. With regard to the second comment,
there may be cases in which detailed fuel
usage records are not available for each unit
participating in the source cap. The calcula-
tion of represeniative actual heat inputs is
crucial to the use of the sowrce cap as a
RACT-equivalent averaging method. There-
fore, approval of other calculation methods
could be granted by the Executive Director
only upon a demonstration that such methods
produce equivalent, representative heat input
values. The definition of "actual heat input”
has been revised 1o allow alternate calcula-
tion methods as suggested by the
commenters.

In addition, the term "H" has replaced "Actual
heat input” in the equation in §117.223(b)(1),
and the term "H," has replaced "Maximum

daily heat input® in the equation in
§117.223(b)(2). Units have been added in the
definitions of H and R. These revisions were
made to remain consistent with the terminol-
ogy proposed in §117.570, relating to Trad-
ing, in separate rulemaking.

GHASP commented that in proposed
§117.223(e), allowing a company 48 hours to
report an exceedance of the sowrce cap
emission limit is too lenient, and recom-
mended that the rule require reporting imme-
diately (within three hours of exceedance).

The staff believes that 48 hours is a reason-
able period of time in which to record and
report exceedances of the source cap emis-
sion limit. The consequences of rule noncom-
pliance are not alleviated regardless of the
time allowed for reporting exceedances, and
the staff sees no useful purpose in requiring
such information to be reported immediately.

GHASP stated opposition to the inclusion of
relired or decommissioned units in the source
cap. The commenter pointed out an apparent
rule inconsistency, in that §117.223(g) re-
quires that participating units be permanently
retired, whereas §117.223(g)(5) allows inclu-
sion of units which have not been perma-
nenfly retired. Texaco commented that a
company using the source cap should be
able to benefit from shutdowns occurring after
June 9, 1993, and recommended deleting
language in proposed §117.223(g) limiting
the use of shutdown credits to units removed
from service prior to June 9, 1993.

The restricted use of retired or decommis-
sioned units in the source cap offers compa-
nies a greater degree of flexibility in achieving
RACT-equivalent emission rates, while meet-
ing EPA guidelines for alternative methods of
RACT control. The apparent inconsistency
has been resolved by moving §117.223(g) (5)
to new subsection (h), and renumbering the
subsequent subsections as (i) and (j). Current
§117.223(g)(6) has been renumbered as
(9)(5). With regard to Texaco's comment, the
wording "after June 9, 1993" has been added
to new §117.223(h). After this date (effective
date of the rule), there are no limitations on
the operating status of units participating in
the cap, as long as the total cap emission
limit is not exceeded. Therefore, a unit which
operates al reduced rates, or not at all, can
provide credit to other units participating in
the source cap.

Pavilion commented that the provision in
§117.223 allowing PEMS to be used as a
backup when a CEMS is off-line should be
included in §117.113 and §117.213 as well.

For source cap units equipped with CEMS,
proposed §117.223(c)(2) requires emissions
data to be collected for compliance purposes
when the CEMS are off-line, using either
PEMS or the maximum emission rate estab-
lished by prior approved testing. This require-
ment is necessary to determine compliance
with the source cap emission hmit while one
or more CEMS are off-line. Units subject to
individual emission limiations which use
CEMS under §117.113 or §117.213 are not
required to provide backup data when CEMS
are inoperalive. Therefore, this requirernent
has not been extended to other rule sections.

Comments received for §117.510 Compli-
ance Schedule for Electric Utility Generation.

HL&P and Guli States commented on the
requirement in proposed §117.510(2) for al-
fected sources to install and cerlify CEMS or
PEMS by Janvary 1, 1995, which corme-
sponds to the compliance date under the fe-
deral Title IV acid rain regulations. The
commenters stated that, although most utility
units are required to install NO, monitoring
systems under the Title IV regulations, other
units such as auxiliary boilers and units less
than 25 MW are nol. Also, the federal rules
do not require installation of CO monitors.
HL&P and Gulf States recommended that the
compliance date in §117.510(2) be changed
to May 31, 1995, to remain consistent with
§117.510(3) for utilities and §117.520 for in-
dustrial sources, which specify a final compli-
ance date of May 31, 1995.

The staff agrees with the commenters and
has revised §117.510(2) according to the
commenters’ suggestion.

Subchapter A. Definitions
* 30 TAC §117.10

The amendment is adopted under the Texas
Health and Safety Code (Vernon 1992), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
purposes of the TCAA.

§117.10. Definitions. Unless specifically
defined in the Texas Clean Air Act or the
General Rules of this title, the terms in this
chapter, shall have the meanings commonly
used in the field of air pollution eontrol.
Additionally, the following meanings apply,
unless the context clearly -indicates other-
wise. '

Average activity level for fuel oil
finng-The product of .an electric utility
unit’s maximum rated capacity for fuel oil
firing and the average annual capacity fac-
tor for fuel oil firing for the period from
January 1, 1990 to December 31, 1993.

Electric power generating sys-
tem-All boilers, steam generators, auxiliary
steam boilers, and gas turbines used in an
electric power generating system which are
owned or operated by a municipality or a
Public Utility Commission of Texas regu-
lated utility that are located within the
Houston/Galveston or Beaumont/Port Ar-
thur ozone nonattainment areas.

Functionally  identical  replace-
ment-A unit that performs the same func-
tion as the existing unit which it replaces,
with the condition that the unit replaced
must be physically removed or rendered
permanently inoperable before the unit re-
placing it is placed into service.

Lean-burn engine-A spark-ignited
or compression-ignited, Otto cycle, diesel
cycle, or two-stroke engine that is not capa-
ble of being operated with an exhaust
stream oxygen concentration equal to or
less than 0. 5% by volume, as originally
designed by the manufacturer.

19 TexReg 4536 June 10, 1994 Texas Register «



Low annual capacity factor boiler,
process heater, or gas turbine supplemental
waste heat recovery unit-A commercial, in-
stitutional, or industrial boiler, process
heater; or gas turbine supplemental waste
heat recovery unit with maximum rated ca-

pacity:

(A) greater than or equal to
40 million Btu per hour (MMBtu/hr), but
less than 100 MMBtu/hr and an annual heat
input less than or equal to 2.8(10)0» Btu per
year (Btu/yr), based on a rolling 12-month
average; or

(B) greater than or equal to
100 MMBtu/hr and an annual heat input
less than or equal to 2.2(10) “» Btufyr,
based on a rolling 12-month average.

Low annual capacity factor station-
ary gas turbine or stationary internal com-
bustion engine-A stationary gas turbine or
stationary internal combustion engine which
is demonstrated to operate less than 850
hours per year, based on a rolling 12-month
average.

Rich-burn engine-A spark-ignited,
Otto cycle, four-stroke, naturally aspirated
or turbocharged engine that is capable of
being operated with an exhaust stream oxy-
gen concentration equal to or less than 0.5%
by volume, as originally designed by the
manufacturer.

System-wide emission limit-The ra-
tio of the total allowable nitrogen oxides
mass emissions rate dischargeable into the
atmosphere from affected units in an elec-
tric power generating system or portion
thereof located within a single ozone
nonattainment area when firing at their
maximum rated capacity average activity
levels to the total maximum rated capacities
sum of average activity levels for those
units. For fuel oil firing, average activity
levels shall be used in lieu of maximum
rated capacities for the purpose of calculat-
ing the system-wide emission limit.

System-wide emission rate-The ra-
tio of the total actual nitrogen oxides mass
emissions rate discharged into the atmos-
phere from affected units in an electric
power generating system or portion thereof
located within a single ozone nonattainment
area when firing at their maximum rated
capacity to the total maximum rated capaci-
ties for those units. For fuel oil firing, aver-
age activity levels shall be used in lieu of
maximum rated capacities for the purpose
of calculating the system-wide emission
rate.

Unit-Any boiler, steam generator,
process heater, stationary gas turbine, or
stationary internal combustion engine, as
defined in this section, which is either:

(A) placed into service prior
to November 15, 1992; or

(B) plac-d into service after
June 9, 1993 as funcuonally identical re-
placement for an exist.ng unit or group of
units subject to the provisions of this chap-
ter and limited to the :umulative maximum
rated capacity of the -nits replaced.

This agency hereby cettifies that the rule as
adopted has been revicwed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.
Issued in Austin, Texis, on May 25, 1994.
TRD-944 1676 Ma y Ross McDonald
Dir¢ .tor, Legal Division
Texas Natural Resourco

Conservation
Commission

Effective date: January 4, 1994
Proposal publication ¢..te: June 23, 1994

For further information, please call: (512)
239-0615
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Subchapter B. Combustion at
Existing Major Sources

Utility Electric (ieneration

* 30 TAC §§117.103, 117.105,
117.107, 117.108. 117.111, 117.

113, 117.115, 117.117, 117.119,
117.121

The amendments are adopted under the
Texas Health and Sufety Code (Vernon
1992), the Texas Cl:an Ar Act (TCAA),
§382.017, which provides the TNRCC with
the authority to adopt rules consistent with
the policy and purpos:s of the TCAA.

§117.103. Exemption:
(a) (No chang:)

(b) Units exeroted from the provi-
sions of this undesigr::ted head (relating to
Utility Electric Ger.cration), except for
§117.109(b)(1) of thi- title (relating to Ini-
tial Control Plan Procedures) and
§117.113(h) of this titl: (relating to Contin-
uous Demonstration of Compliance), in-
clude the following:

(1) (No «: inge.)

(2) any utility boiler, steam gen-
erator, or auxiliary s‘:am boiler with an
annual heat input less than or equal to 2.2
(10") British thermal units (Btu) per year;
or

(3) statios..y gas turbines and
engines, which are:

(A) used solely to power
other engines or gas *ibines during start-
ups; or

(B) demonstrated to operate
less than 850 hours per year, based on a
rolling 12-month average.

(c) The fuel oil firing emission lim-
itation of §117.105(c) or §117.107(b) of
this title (relating to Emission Specifications
and Alternative System-Wide Emission
Specifications) shall not apply during an
emergency operating condition declared by
the Electric Reliability Council of Texas or
the Southwest Power Pool, or any other
emergency operating condition which ne-
cessitates oil firing. All findings that emer-
gency operating conditions exist are subject
to the approval of the Executive Director.
The owner or operator of an affected unit
shall give the Executive Director and any
local air pollution control agency having
jurisdiction verbal notification as soon as
possible but no later than 48 hours after
declaration of the emergency. Verbal notifi-
cation shall identify the anticipated date and
time oil firing will begin, duration of the
emergency period, affected oil-fired equip-
ment, and quantity of oil to be fired in each
unit, and shall be followed by written notifi-
cation containing this information no later
than five days after declaration of the emer-
gency. The owner or operator of an affected
unit shall give the Executive Director and
any local air pollution control agency hav-
ing jurisdiction final written notification as
soon as possible but no later than two
weeks after the termination of emergency
fuel oil firing. Final written notification
shall identify the actual dates and times that
oil firing began and ended, duration of the
emergency period, affected oil-fired equip-
ment, and quantity of oil fired in each unit.

§117.105. Emission Specifications.
(a)-(c) (No change.)

(d) No person shall allow the dis-
charge into the atmosphere from any utility
boiler, steam generator, or auxiliary steam
boiler, NO, emissions in excess of the heat
input weighted average of the applicable
emission limits specified in subsections (a)-
(c) of this section on a rolling 24-hour
averaging period while firing 8 mixture of
natural gas and fuel oil, as follows: Emis-
sion Limit = [a(0.26) + b(0.30)]/(a + b)
Where:

a = the percentage of total heat input from
natural gas.

b = the percentage of total heat input from
fuel oil.

(e)-() (No change.)

(3) No person shall allow the dis-
charge into the atmosphere from any utility
boiler, steam generator, or auxiliary steam
boiler subject to this undesignated head (re-
lating to Utility Electric Generation), carbon
monoxide (CO) emissions in excess of 400
ppmv based on a rolling 24-hour averaging
period.
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(k) No person shall allow the dis-
charge into the atmosphere from any sta-
tionary gas turbine with a MW rating
greater than or equal to 10 MW, CO emis-
sions in excess of a block one-hour average
of 132 ppmv at 15% O, dry basis.

() No person shall allow the dis-
charge into the atmosphere from any unit
subject to this undesignated head, ammonia
emissions in excess of 20 ppmv based on a
block one-hour averaging period.

(m) The NO, emission lLimits speci-
fied in subsections (a)-(1) of this section
shall apply at all times, except as specified
in §117.103 of this title (relating to Exemp-
tions) and §117.107 of thus title (relating to
Alternative System-Wide Emission Specifi-
cations). The emission limits specified in
subsections (j), (k), and (1) of this section
shall apply at all times, except as specified
in §117.103 of this title.

(n) For purposes of this subchapter,
the following shall apply

(1) The lower of any permit
NO, emission limit in effect on June 9,
1993 under a permit issued pursuant to
Chapter 116 of this title (relating to Control
of Air Pollution by Permits for New Con-
struction or Modification) and the NO,
emission limits of subsections (a)-(i) of this
section shall apply, except that gas-fired
toilers operating under a permit issued after
March 3, 1982, with an emission limit of
0.12 pound NO_ per million Btu heat input,
shall be limited to that rate for the purposes
of this subchapter.

(2) For any unit placed into ser-
vice after June 9, 1993 and prior to May 31,
1995 or the final compliance date as ap-
proved under the provisions of §117.540 of
this title (relating to Phased Reasonably
Available Control Technology (RACT)), as
functionally identical replacement for an ex-
isting unit or group of units subject to the
provisions of this chapter and limited to the
cumulative maximum rated capacity of the
units replaced, the higher of any permit NO,
emission limit under a permit issued after
June 9, 1993 pursuant to Chapter 116 of
this title and the emission limits of subsec-
tions (a)-(i) of this section shall apply. Any
emission credits resulting from the opera-
tion of such replacement units shall be lim-
ited to the cumulative maximum rated
capacity of the units teplaced. The inclusion
of such new units is an optional method for
complying with the emission limitations of
§117.107 of this title. Compliance with this
paragraph does not eliminate the require-
ment for new unts to comply with Chapter
116 of this title

§117.107. Alternative System-Wide Emis-
sion Specifications.
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of the assigned gas-firing allowable emis-
sion limit and the assigned liquid-firing al-
lowable emission limit while operating on
liquid and gaseous fuel concurrently.

(d) Peaking gas turbines subject to
the emission limits of §117.105(h) or (i) of
this title and auxiliary steam boilers subject
to the emission limits of §117.105(a). (c).
(d), or (e) of this title shall comply with
those individual emission specifications un-
der this section and shall not be included in
the system-wide emission specification.
Coal-fired utility boilers or steam generators
shall be treated as a separate system, and
system averaging for coal-fired utility boil-
ers or steam generators shall be limited to
those units under this section.

(e) Solely for purposes of calculat-
ing the system-wide emission limit, the al-
lowable mass emission rate for each
affected unit shall be calculated from the
emission specifications of §117.105 of this
title, as follows.

(1) The NO, emissions rate (in
pounds per hour) for each affected utility
boiler, steam generator, or auxiliary steam
boiler is the product of its average activity
level for fuel oil firing or maxi:num rated
capacity for gas firing and its NO, emission
specification of §117.105 of this title.

(2) The NO, emissions rate (in
pounds per hour) for each affected station-
ary gas turbine is the product of the in-stack
NO,, the turbine manufacturer’s rated ex-
haust flow rate (expressed in pounds per
hour at megawatt (MW) rating and Interna-
tional Standards Organization (ISO) flow
conditions), and (46/28) (10¢); Where:
In-stack NO, = NO, (allowable) x (1 -
%H,0/100) x [209 - %O/ -
%H,0/100)/5.9
NO, (allowable) = the applicable NO, emis-
sion specification of §117.105(f) or (g) of
this title (expressed in ppmv NO, at 15%
oxygen, dry basis)

%H,0 = the volume percent water in the
stack gases, as calculated from the manu-
facturer’s data, or other data as approved by
the Executive Director, at MW rating and
ISO flow conditions.

%0, = the volume percent oxygen in the
stack gases on a wet basis, as calculated
from the manufacturer’s data, or other data
as approved by the Executive Director, at
the MW rating and ISO flow conditions.

§117.109. Initial Control Plan Procedures.

(a) The owner or operator of any
major source of nitrogen oxides (NO,) shall
submit, for the approval of the Executive
Director, an initial control plan for installa-
tion of nitrogen oxides (NO) emissions
control equipment and demonstration of an-
ticipated compliance with other applicable
requirements of this subchapter. The Execu-
tive Director shall approve the plan if it
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contains all the information specified in this
section. Revisions to the initial control plan
shall be submitted with the final control
plan.

(b) The initial control plan shall be
submitted in accordance with the schedule
specified in §117.510(1) of this title (relat-
ing to Compliance Schedule For Utility
Electric Generation) and shall contain the
following:

(1) alist of all combustion units
at the source with a maximum rated capac-
ity greater than 5.0 million Britich thermal
units (Btu) per hour; all stationary, recipro-
cating internal combustion which are lo-
cated in the Houston/Galveston ozone
nonattainment area and rated 150 horse-
power (hp) or greater, or located in the
Beaumont/Port Arthur ozone nonattainment
area and rated 300 hp or greater; all station-
ary gas turbines with a megawatt (MW)
rating of greater than or equal to 1.0 MW,
to include the maximum rated capacity, an-
ticipated annual heat input capacity factor,
the facility identification numbers and emis-
sion point numbers as submitted to the
Emissions Inventory Section of the Texas
Natural Resource Conservation Commission
(TNRCC), and the emission point numbers
as listed on the Maximum Allowable Emis-
sions Rate Table of any applicable TNRCC
permit for each unit;

(2) identification of all units
subject to the emission specifications of
§117.105 or §117.107 of this title (relating
to Emission Specifications and Alternative
System-Wide Emission Specifications);

(3) identification of all boilers
and stationary gas turbines with a claimed
exemption from the emission specifications
of §117.105 or §117.107 of this title and the
rule basis for the claimed exemption;

(4)-(5) (No change.)

(6) a list of any units which
have been or will be retired, decommis-
sioned, or shutdown and rendered inopera-
ble, indicating the date of occurrence and
whether these actions are a result of compli-
ance with this regulation;

(7) the basis for calculation of
the mass rate of NO, emissions for each
unit to demonstrate that each unit will
achieve the NO_ emission rates specified in
§117.105 or §117. 107 of this title. Emis-
sions from stationary gas turbines shall be
represented in the units given by the appro-
priate emission limitation of §117.105 of
this title; and

(8) for units required to install
totalizing fuel flow meters in accordance
with §117.113(e), (g), or (h) of this title
(relating to Continuous Demonstration of
Compliance), indication of whether the de-
vices have been placed in operation by
April 1, 1994,

§117.111. Initial Demonstration of Compli-
ance.

(8) All units which are subject to
the emission limitations of §117.105 of this
title (relating to Emission Specifications) or
§117.107 of this title (relating to Alternative
System-Wide Emission Specifications) shall
be tested for nitrogen oxides (NO)), carbon
monoxide (CO), and oxygen (6) emis-
sions. Units which inject urea or ammonia
into the exhaust stream for NO_ control
shall be tested for ammonia emissions. Such
tests shall be performed in accordance with
the schedules specified in §117. 510(4) and
(5) of this title (relating to Compliance
Scheduie For Utility Electric Generation).

(b) (No change.)

(c) Continuous emissions monitor-
ing systems (CEMS) required by
§117.113(a) of this title (relating to Contin-
uous Demonstration of Compliance) or pre-
dictive emissions monitoring  systems
(PEMS) required by §117.113(e) of this
title shall be installed and operational prior
to conducting initial demonstration of com-
pliance testing under subsection (a) of this
section. Verification of operational status
shall, as a minimum, include completion of
the manufacturer’s written requirements or
recommendations for installation, operation,
and calibration of the device.

(d) Initial compliance with the
emission specifications of §117.105 or
§117.107 of this title for units operating
with CEMS in accordance with §117.113(a)
of this title or with PEMS in accordance
with §117.113(e) of this title shall be dem-
onstrated using the NO, CEMS or PEMS as
follows:

(1) (No change.)

(2) To comply with the NO,
emission limit in pound per MMBtu on a
rolling 24-hour average, NO, emissions
from a unit are monitored for 24 consecu-
tive operating hours and the 24-hour aver-
age emission rate is used to determine
compliance with the NO, emission limit.
The 24-hour average emission rate is calcu-
lated as the average of all hourly emissions
data recorded by the monitoring system dur-
ing the 24-hour test period. Compliance
with the NO, emission limit for fuel oil
firing shall be determined based on the first
24 consecutive operating hours a unit fires
fuel oil.

(3) To comply with the NO,
emission limit in pounds per hour or parts
per million by volume at 15% oxygen, dry
basis, on a block one-hour average, any
one-hour period while operating at the max-
imum rated capacity, or &s near thereto as
practicable, after CEMS certification testing
required in §117.113(b) of this title or
PEMS certification testing required in

§117.213(c) of this title (relating to Contin-
uous Demonstration of Compliance) is used
to determine compliance with the NO,
emission limit.

(4) To comply with the CO
emission limit in parts per million by vol-
ume on a rolling 24-hour average, CO emis-
sions from a unit are monitored for 24
consecutive hours and the rolling 24-hour
average emission rate is used to determine
compliance with the CO emission limit. The
rolling 24-hour average emission rate is cal-
culated as the average of all hourly emis-
sions data recorded by the monitoring
system during the 24-hour test period.

§117.113. Continuous Demonstration of
Compliance.

(a) The owner or operator of each
affected unit, as defined in §117.101 of this
title (relating to Applicability), except for
exempted units listed in §117. 103 of this
title (relating to Exemptions); peaking units
as defined in §1.1 or §1.2 of Appendix E of
40 Code of Federal Regulations (CFR) Part
75, subject to the monitoring requirements
of Appendix E; gas turbines monitored in
accordance with subsection (f) of this sec-
tion; and auxiliary boilers as defined in
§117.10 of this title (relating to Defini-
tions), monitored in accordance with sub-
section (d) of this section, shall install,
calibrate, maintain, and operate an in-stack
continuous emissions monitoring system
(CEMS) to measure nitrogen oxides (NO)
on an individual basis, The CEMS shall be
installed and operating by the time of com-
pliance with the emission limits specified in
§117.105 of this title (relating to Emission
Specifications) or §117.107 of this title (re-
lating to Alternative System-Wide Emission
Specifications). Each CEMS shall be able to
use measured exhaust or fuel flow rate data
obtained by a certified flow meter and be
capable of measuring the following:

(1) NO,;
(2) carbon monoxide (CO); and

(3) oxygen (O,) or carbon diox-
ide (CO,) as a diluent.

(b) Any CEMS required by subsec-
tion (a) of this section shall be installed,
calibrated, maintained, and operated in ac-
cordance with 40 CFR, Part 75 or 40 CFR,
Part 60, as applicable. The Executive Direc-
tor of the Texas Natural Resource Conser-
vation Commission (TNRCC) may approve
alternative locations to in-stack monitoring
for any affected unit subject to this section.

(c)(d) (No change.)

(e) As an alternative to CEMS, the
owner or operator of units subject to contin-
uous monitoring requirements under this
undesignated head (relating to Utility Elec-
tric Generation) may, with the approval of
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the Executive Director, elect to install, cali-
brate, maintain, and operate predictive
emissions monitoring systems (PEMS) and
totalizing fuel flow meters. The required
PEMS and fuel flow meters shall be used to
measure NO,, CO, and O, (or CO,) emis-
sions and fuel flow for each affected unit
and shall be used to demonstrate continuous
compliance with the emission limitations of
§117.105 or §117.107 of this title. As an
alternative to using PEMS to monitor O, (or
CO,), subsection (a) of this section or simi-
lar alternative method approved by the Ex-
ecutive Director and the United States
Environmental Protection Agency may be
used Any PEMS for units subject to the
requirements of 40 CFR 75 shall meet the
requirements of §117.119 of this title (relat-
ing to Notification, Recordkeeping, and Re-
porting Requirements) and 40 CFR 75
Subpart E, §§75.40-75.48. Any PEMS for
units not subject to the requirements of 40
CFR 75 shall meet the requirements of
§117.119 of this title and either 40 CFR 75,
Subpart E, §§7540-75.48 or
§117 213(c)(1)-(3) of this title.

(f) The owner or operator of each
gas turbine subject to the emission specifi-
cations of §117.105 of this title, in lieu of
monitoring emissions in accordance with
the monitoring requirements of 40 CFR 75,
may elect to comply with the following
monitoring requirements:

(1) for gas turbmnes rated less
than 30 megawatt (MW) or peaking gas
turbines (as defined in §117.10 of this title)
which use steam or water injection to com-
ply with the emission specifications of
§117. 105(h) or (1) of this title:

(A) install, calibrate, main-
tain and operate a CEMS or PEMS in com-
pliance with subsection (b) of thus section,
or

(B) (No change.)

(2) for gas turbines subject to
the emission specifications of §117.105(f)
or (g) of this title, install, calibrate, maintain
and operate a CEMS or PEMS in comph-
ance with subsection (b) of this section

(g) The owner or operator of any
stationary gas turbine with a MW rating
greater than or equal to 1.0 MW operated
more than 850 hours per year shall install
and maintain totalizing fuel flow meters on
an individual unit basis.

(h) The owner or operator of any
utility boiler, steam generator, or auxiliary
steam boiler using the exemption of
§117 103(b)(2) of this title (relating to Ex-
emptions) shall install and maintain totahz-
ing fuel meters for each individual unit, as
approved by the Executive Director, and
record the annual fuel input for each unit,

based on a rolling monthly average. The
owner or operator of any stationary gas
turbine  using the exemption of
§117.103(b)(3) of this title shall record the
operating time with an elapsed run time
meter approved by the Executive Director

(i) The owner or operator of any
utility boiler, steam generator, or auxiliary
steam boiler using the exemption of
§117.103(b)(2) of this title, or any station-
ary gas turbine using the exemption of
§117.103(b)(3) of thus ntle, shall notify the
Executive Director within seven days if the
Btufyr or hour-per-year (hr/yr) limit speci-
fied in §117 103(b)(2) or §117 103(b)(3) of
this title, as appropriate, 1s exceeded If the
Btufyr or hr/yr limit, as appropriate. is ex-
ceeded, the exemption from the emission
specifications of §117.105 of this title shall
be permanently withdrawn. Within 90 days
after loss of the exempton, the owner or
operator shall submit a compliance plan
detailing a plan to meet the applicable com-
phance limit as soon as posstble, but no
later than 24 months after exceeding the
Btu/yr or hrfyr limit, as appropriate In-
cluded with thus comphance plan, the owner
or operator shall submit a schedule of incre-
ments of progress for the installatton of the
required control equipment This schedule
shall be subject to the review and approval
of the Executive Director.

()) After the iitial demonstration of
compliance required by §117 L1] of ths
title (relating to Imtial Demonstration of
Compliance), compliance with etther
§117.105 or §117.107 of thus uitle, as apph-
cable, shall be determined by the methods
requred in this section Compliance with
the emission limitations may also be deter-
mined at the discreton of the Executive
Director using any TNRCC compliance
method. If compliance with §117 105 of
this title 1s selected, no umt subject to
§117.105 of ths title shall be operated at an
emission rate higher than that allowed by
the emission specifications of §117 105 of
this title. If compliance with §117.107 of
this title 1s selected, no umit subject to
§117 107 of this title shall be operated at an
emission rate higher than that approved by
the Executive Director pursuant to
§117 115(b) (2) of tms ute (relaung to
Final Control Plan Procedures)

§117.119 Notfication, Recordkeeping, and
Reporting Requirements.

(a) For units subject to the exemp-
tions allowed under §117.103(a) of this title
(relating to Exemptions), hourly records
shall be made of start-up and/or shutdown
events and mawntaned for a period of at
least two years Records shall be available
for inspecuon by the Texas Natural Re-
source Conservation Commission
(TNRCC), United States Environmental
Protection Agency (EPA), and any local air
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pollution control agency having jurisdiction
upon request These records shall include,
but are not mited to. type of fuel burned;
quantity of each type fuel burned, gross and
net energy production in megawatt hours
(MW-hr); and the date, time, and duration
of the event

(b) The owner or operator of a unit
subject to the provisions of §117 105 of this
title (relating to Emission Specifications) or
§117 107 of thus title (relating to Alternative
System-Wide Emission Specifications) shall
subimit notification to the Executive Direc-
tor as follows

(1)  wverbal notification of the
date of any initial demonstration of compli-
ance testing conducted under §117.111 of
this title (relating to Initial Demonstration
of Compliance) at least 15 days prior to
such date followed by wntten notfication
within 15 days after testing 1s completed,
and

(2) verbal notification of the
date of any continuous emissions monitor-
ing system (CEMS) or predictive emissions
monttoring  systems (PEMS) performance
evaluation conducted under §117 113 of
this title (relating to Continuous Demonstra-
tion of Compliance) at least 15 days prior to
such date followed by written notification
within 15 days after testing is completed.

(c)  The owner or operator of an
affected unit shall furnish the Executive
Durector and any local air pollution control
agency having junisdiction a copy of any
initial demonstration of compliance testing
conducted under §117.111 of ths title or
any CEMS or PEMS performance evalua-
tion conducted under §117.113 of this title
within 60 days after completion of such
testing or evaluation. Such results shall be
submutted n accordance with the appropri-
ate compliance schedules specified in
§117 510(3) and (4) of this title (relating to
Compliance Schedule for Utility Electric
Generation)

(d) The owner or operator of a unit
required to install a CEMS, PEMS, or
steam-to-fuel or waler-to-fuel ratio monitor-
ing system under §117.113 of this title shall
report 1n writing to the Executive Director
on a quarterly basis any exceedance of the
applicable emussion limitations in §117.105
or §117.107 of ttus title and the monitoring
system performance. All reports shall be
postmarked or receved by the 30th day
following the end of each calendar quarter
Written reports shall include the following
information.

(1) the magnitude of excess
emissions computed in accordance with 40
Code of Federal Regulations, Part 60,
§60.13(h), any conversion factors used, the
date and time of commencement and com-
pletion of each time period of excess emis-
sions, and the unit operating time during the



reporting period. For gas turbines using
steam-to-fuel or water-to-fuel ratio monitor-
ing to demonstrate compliance in accord-
ance with §117.113(f)(1)(B) of this title,
excess emissions are computed as each one-
hour period during which the hourly steam-
to-fuel or water-to-fuel ratio is less than the
ratio determined to result in compliance
during the initial demonstration of compli-
ance test required by §117.111 of this title.

(2)-(4) (No change.)

(5) if the total duration of ex-
cess emissions for the reporting period 1s
less than 10% of the total unit operating
time for the reporting period and the
CEMS, PEMS, or steam-to-fuel or water-to-
fuel ratio monitoring system downtime for
the reporting period is less than 5.0% of the
total unit operating time for the reporting
period, only a summary report form (as
outlined in the latest edition of the TNRCC
"Guidance for Preparation of Summary, Ex-
cess Emission, and Continuous Monitoring
System Reports”) shall be submitted, unless
otherwise requested by the Executive Direc-
tor of the TNRCC If the total duration of
excess emissions for the reporting period 1s
greater than or equal to 1.0% of the total
operating time for the reporting period or
the CEMS or steam-to-fuel or water-to-fuel
ratio momtoring system downtime for the
reporting period is greater than or equal to
50% of the total operating time for the
reporting period, a summary report and an
excess emission report shall both be submit-
ted

(e) For units subject to the provi-
sions of §117. 105 or §117.107 of this title,
records of hours of operation and other
operating records shall be made and main-
tained for a period of at least two years.
Records shall be available for inspection by
the TNRCC, EPA, or local air pollution
control agencies having junsdiction upon
request. Operating records for each unit
shall be recorded and maintained at a fre-
quency equal to the applicable emission
specification averaging period, or monthly
for units exempt from the emission specifi-
cations based on annual heat input, or hours
of operation per calendar year, and shall
include.

(1)-(4y (No change )

(5) CEMS, PEMS, or steam-to-
fuel or water-to-fuel ratio monitoring sys-
tem data, as applicable, pursuant to
§117.113 of this utle The records shall
include

(A) (No change)

(B) the results of wnital certi-
fication testing, evaluations, calibrations,
checks, adjustments, and maintenance of
CEMS, PEMS, or steam-to-fuel or water-to-
fuel ratio monitoring systems; and

(C) (No change.)

(6) the results of performance
testing, including initial demonstration of
compliance testing conducted in accordance
with §117.111 of this title.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on May 25, 1994

TRD-9441677 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Effective date: June 23, 1994
Proposal publication date January 4, 1994

For further information, please call (512)
239-0615

¢ ¢ L4

Commercial, Institutional, and
Industrial Sources

* 30 TAC §§117.203, 117.205,
117.207-117.209, 117211, 117.
213, 117.215, 117.217, 117219,
117221, 117.223

The amendments and new seclons are
adopted under the Texas Health and Safety
Code (Vernon 1992), the Texas Clean Air Act
(TCAA), §382.017, which provides the
TNRCC with the authonity to adopt rules con-
sistent with the policy and purposes of the
TCAA

§117.203 Exemptions.
(a) (No change)

(b) Unuts exempted from the provi-
stons of this undesignated head (relating to
Commercial, Institutional, and Industrial
Sources), except for §117.209(c)(1) of this
title (relating to Initial Control Plan Proce-
dures) and §117.213(d)(2) and (g) of this
title (relating to Continuous Demonstration
of Compliance), include the following:

(1) any new units placed into
service after November 15, 1992, except for
new units which were placed into service as
functionally identical replacement for exist-
ing unts subject to the provisions of this
undesignated head as of June 9, 1993. Any
emission credits resulting from the opera-
tion of such replacement units shall be lim-
ited to the cumulative maximum rated
capacity of the units replaced,;

(2)-(5)

(6) stationary gas turbines and
engines, which are

(No change)

(A)  used in research and
testing, or used for purposes of performance

verification and testing, or used solely to
power other engines or gas turbines during
start-ups, or operated exclusively for
firefighting and/or flood control, or used in
response to and during the existence of any
officially declared disaster or state of emer-
gency, or used directly and exclusively by
the owner or operator for agricultural opera-
tions necessary for the growing of crops or
raising of fowl or animals, or used as chem-
ical processing gas turbines; or

(B) demonstrated to operate
less than 850 hours per year, based on a
rolling 12-month average.

(7-(8) (No change.)

§117.205. Emission Specifications.

(a) No person shall allow the dis-
charge of air contaminants into the atmos-
phere to exceed the emission limits of this
section, except as provided in §117.207 of
this title (relating to Alternative Plant-Wide
Emission Specifications), or §117. 223 of
this title (relating to Source Cap).

(1) For purposes of this
subchapter, the lower of any permit NO,
emission limit in effect on June 9, 1993
under a permit issued pursuant to Chapter
116 of this title (relating to Control of Air
Pollution by Permits for New Construction
or Modification) and the emission limits of
subsections (b)-(d) of this section shall ap-
ply. except that:

(A) gas-fired boilers and pro-
cess heaters operating under a permit issued
after March 3, 1982, with an emission limit
of 0.12 pound NO_ per million Btu heat
input, shall be limited to that rate for the
purposes of this subchapter; and

(B) gas-fired boilers and pro-
cess heaters which have had NO_ reduction
projects permitted since November 15, 1990
and prior to June 9, 1993 that were solely
for the purpose of making early NO,_ reduc-
tions, shall be subject to the appropriate
emission limit of subsection (b) of this sec-
tion. The affected person shall document
that the NO_ reduction project was solely
for the purpose of obtaining early reduc-
tions, and include this documentation in the
initial control plan required in §117.209 of
this ttle (relating to Initial Control Plan
Procedures).

(2) For purposes of calculating
NO, emission limitations under this section
from existing permit limits, the following
procedure shall be used:

(A) the limit explicitly stated
in pound NO_ per MMBtu of heat input by
permit provision (converted from low heat-
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ing value to high heating value, as neces-
sary); or

(B) the NO, emission limit is
the limit calculated as the permit Maximum
Allowable Emission Rate Table emission
limit in pounds per hour, divided by the
maximum heat input to the unit 1 million
Btu per hour (MMBtu/hr), as represented in
the permit application. In the event the
maximum heat input to the umt is not
explicitly stated in the permit application,
the rate shall be calculated from Table 6 of
the permit application, using the design
maximum fuel flow rate and higher heating
value of the fuel, or, if neither of the above
are available, the unit's nameplate heat in-

put.

(3) For any unit placed into ser-
vice after June 9, 1993 and prior to May 31,
1995 or the final compliance date as ap-
proved under the provisions of §117 540 of
this title (relating to Phased Reasonably
Available Control Technology (RACT)), as
functionally identical replacement for an ex-
isting unit or group of units subject to the
provisions of this chapter, the higher of any
permit NO, emission limit under a permit
issued after June 9, 1993 pursuant to Chap-
ter 116 of this title and the emission Limits
of subsections (b)-(d) of this section shall
apply. Any emission credits resulting from
the operation of such replacement units
shall be limited to the cumulative maximum
rated capacity of the units replaced. The
inclusion of such new units is an optional
method for complying with the emission
limitations of §117.207 or §117.223 of this
titte. Compliance with this paragraph does
not eliminate the requirement for new units
to comply with Chapter 116 of this title.

(b) For boilers and process heaters
which operate with continuous emission
monitors in accordance with §117 213(b)
of this title (relating to Continuous Demon-
stration of Compliance), or with predictive
emissions monitors in accordance with
§117 213(c) of this title, the emission limits
shall apply as the mass of nitrogen oxides
(NO)) emitted per unit of energy input
(pound NO_ per million (MM) Btu), on a
rolling 30-day average period, or as the
mass of NO_ emitted per hour (pounds per
hour), on a block one-hour average For
boilers and process heaters which do not
operate with continuous or predictive emis-
sion monitors, the emission limits shall ap-
ply as the mass of NO_emitted per hour
(pounds NO_ per hour), on a block one-hour
average. The mass of NO_ emitted per hour
shall be calculated as the product of the
boiler’s or process heater's maxumum rated
capacity and 1its applicable limit in pound
NO, per MMBHu. For each commercial, in-
stitutional, or industrial boiler and process
heater with a maximum rated capacity
greater than or equal to 100 0 MMBtu/hr of

heat input, the applicable emission limit 1s
as follows:

(1) gas-fired boilers, as follows:

(A) low heat release boilers
with no preheated air or preheated air less
than 200 degrees Fahrenheit, 0.10 pound
(Ib) NO /MMBtu of heat input;

(B) low heat release boilers
with preheated air greater than or equal to
200 degrees Fahrenheit and less than 400
degrees Fahrenheit, 0.15 1b NO /MMBtu of
heat input;

(C) low heat release boilers
with preheated air greater than or equal to
400 degrees  Fahrenheit, 020 b
NO/MMBtu of heat input;

(D)  high heat release boilers
with no preheated air or preheated air less
than 250 degrees Fahrenheit, 0.20 Ib
NO/MMBtu of heat input,

(B)  high heat release boilers
with preheated air greater than or equal to
250 degrees Fahrenheit and less than 500
degrees Fahrenheit, 0.24 1b NO /MMBtu of
heat input; or

(F) high heat release boilers
with preheated air greater than or equal to
500 degrees Fahrenheit, 028 b
NO/MMBtu of heat input.

(2) pgas-fired process heaters,
based on either air preheat temperature or
firebox temperature, as follows

(A) based on air preheat tem-
perature’

(i) process heaters with
preheated air less than 200 degrees Fahren-
heit, 0.10 Ib NO /MMBtu of heat input,

(i) process heaters with
preheated air greater than or equal to 200
degrees Fahrenheit and less than 400 de-
grees Fahrenheit, 0.13 Ib NO /MMBtu of
heat input, or

(i) process heaters with
preheated air greater than or equal to 400
degrees Fahrenheit. 0.18 Ib NO /MMBtu of
heat input

(B) based on firebox tem-
perature

(1) process heaters with a
firebox temperature less than 1,400 degrees
Fahrenheit, 010 Ib NO/MMBtu of heat
input,

(i) process heaters with a
firebox temperature greater than or equal to

1,400 degrees Fahrenheit and less than
1,800 degrees Fahrenhet, 0.125 1b
NO,/MMBtu of heat input; or

(ili) process heaters with
a firebox temperature greater than or equal
to 1,800 degrees Fahrenheit, 0.15 lb
NO /MMBtu of heat input;

(3) liquid fuel-fired boilers and
process heaters, 030 b NO/MMBtu of
heat input;

(4) wood fuel-fired boilers and
process heaters, 030 1b NO/MMBtu of
heat input;

(5) any umt operated with a
combination of gaseous, lquid, or wood
fuel, a variable emission limit calculated as
the heat input weighted average of the ap-
plicable emission limts of this subsection,

(6) for any gasfired boiler or
process heater firing gaseous fuel which
contains more than 50% hydrogen by vol-
ume, over an eight-hour pertod, 1n which
the fuel gas composiion 15 sampled and
analyzed every three hours, a mulltiplier of
1.25 times the appropriate emission limit in
this subsection may be used for that eight-
hour period. The total hydrogen volume 1n
all gaseous fuel streams wall be divided by
the total gaseous fuel flow volume to deter-
mine the volume percent of hydrogen in the
fuel supply.

(¢) No person shall allow the dis-
charge 1nto the atmosphere from any sta-
tionary gas turbine with a megawatt (MW)
rating greater than or equal to 10.0 MW,
emissions in excess of a block one-hour
average concentration of 42 parts per mil-
lion by volume (ppmv) NO,_ and 132 ppmv
carbon monoxide (CO) at 15% oxygen (0,).
dry basis.

(d) No person shall allow the dis-
charge 1nto the atmosphere from any gas-
fired, rich-burn, stationary, reciprocating in-
ternal combustion engine, emissions in ex-
cess of a block onehour average of 2.0
grams NO,_ per horsepower hour (g NO /hp-
hr) and 3 0 g CO/hp-hr for engines which
are:

(1) rated 150 hp or greater and
located in the Houston/Galveston ozone
nonattainment area; or

(2) rated 300 hp or greater and
located in the Beaumont/Port Arthur ozone
nonattainment area.

(e) No person shall allow the dis-
charge into the atmosphere from any boiler
or process heater subject to NO, emission
specifications in subsection (a) or (b) of this
section, CO emussions in excess of the fol-
lowing limitations, based on a block one-
hour average.
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(1) for gas or liquid fuel-fired
boilers or process heaters, 400 ppmv at
30% O,. dry basis; or

(2) for wood fucl-fired boilers
or process heaters, 775 ppmv at 7.0% O,,
dry basis.

(f) No person shall allow the dis-
charge into the atmosphere from any unit
subject to a NO_ emission limit in this
undesignated head (relating to Commercial,
Instituttonal, and Industrial Sources), am-
monia emussions in excess of 20 ppmv
based on a block one-hour averaging
period

(g) Units exempted from the emis-
sions specifications of this section include
the following

(1) any commercial, 1nstitu-
tional, or industrial boiler or process heater
with a maximum rated capacity less than
100 MMBuw/hr,

(2) any low annual capacity fac-
tor bouler, process heater, stationary gas tur-
bine, or stationary internal combustion
engine as defined in §117.10 of this title
(relating to Definitions),

(3) bouers and industrial fur-
naces which are regulated as existing facali-
ties by the United States Environmental
Protection Agency at 40 Code of Federal
Regulations Part 266. Subpart H;

@)-(7)

(h) The NO, emussion lumuts speci-
fied in subsections (a)-(d) of this section
shall apply at all times except as specified
in §117 203 of this title (relating to Exemp-
tions), §117.207 of this title, and §117.223
of this title The CO emission limits speci-
fied 1n subsections (c), (d). and (e) of this
section and the ammoma emission limits
specified 1n subsection (f) of this section
shall apply at all times, except as specified
i §117 203 of this title.

(No change.)

§117 207 Alternatve Plunt-Wide Emission
Specifications.

(a) An owner or operator may
achieve comphance with the emission limits
of §117 205 of this utle (relating to Emis-
sion Specifications) by achieving equivalent
nitrogen oxides (NO,) emussion reductions
obtained by compliance with a plant-wide
emission limitation. Any owner or operator
who elects to comply with a plant-wide
emission Limit shall reduce emussions of
NO, from affected umits so that if all such
uruts were operated at their maximum rated
capacity, the plant-wide emission rate of
NO, from these units would not exceed the
plant-wide emission hmit as defined 1n
§117 10 of thus title (relating to Definttions)
and shall establish an enforceable emission
Limit for each affected unit at the source
For boders and process heaters which oper-

ate with continuous emission monitors in
accordance with §117.213(b) of this title
(relating to Continuous Demonstration of
Compliance), or with predictive emission
monitors in accordance with §117 213(c) of
this title, the emission limuts shall apply as
the mass of NO_ emitted per unit of energy
input (pound NO_ per million (MM) Btu),
on a rolling 30-day average period, or as the
mass of NO_ emitted per hour (pounds per
hour), on a block one-hour average. For
boilers and process heaters which do not
operate with continuous or predictive emis-
sion monitors, the emission limits shall ap-
ply as the mass of NO_ emitted per hour
(pounds NO, per hour), on a block one-hour
average. For stationary gas turbines, the
emussion limits shall apply as the concentra-
tion 1n parts per million by volume at 15%
oxygen, dry basis on a block one-hour aver-
age. For stationary internal combustion en-
gines, the emission limits shall apply in
units of grams per horsepower-hour on a
block one-hour average

(b) Units exempted from emission
specifications 1 accordance  with
§117 205(g) of this title are also exempt
under this section and shall not be included
in the plant-wide emission limit, except as
provided 1n subsection (f) of this section

(c)-(e) (No change.)

() The owner or operator of ex-
empted units as defined in §117.205(g) of
this title may elect to include one or more
of an entire equipment class of exempted
units into the alternative plant-wide emis-
sion specifications as defined in this sec-
tion. The equipment classes which may be
included in the alternative plant-wide emis-
sion specifications as an entire population
of units at the major source include the
following: fluid catalytic cracking unit
carbon monoxide (CO) boilers; lean-burn,
gas-fired, stationary, reciprocating internal
combustion engines rated 150 horsepower
(hp) or greater; boilers, steam generators, or
process heaters with a maximum rated ca-
pacity of greater than or equal to 40 million
Btu per hour (MMBtu/hr) and less than 100
MMBtu/hr, stationary gas turbines with a
megawatt (MW) rating of greater than or
equal to 1 0 MW and less than 10.0 MW,
and boilers and industrial furnaces which
are regulated as existing facilities by the
United States Environmental Protection
Agency (EPA) at 40 Code of Federal Regu-
latioas (CFR) Part 266, Subpart H Low
annual capacity factor boilers, process heat-
ers, gas turbines, or engines as defined in
§117 10 of this title are not to be considered
as part of that class of equipment. The
individual emission limuts that are to be
used 1n calculating the alternative plant-
wide emission specifications are the lower
of the emission specifications determined in
accordance with §117205(a) of this title
and the following, as applicable:

(1)-(4) (No change.)

(5) boilers and industrial fur-
naces which are regulated as existing facili-
ties by the EPA at 40 CFR Part 266,
Subpart H, the appropriate emission limita-
tion 1n §117.205(b) of this title.

(g) Solely for the purposes of cal-
culating the plant-wide emission limit, the
allowable mass emission rate for each af-
fected unit shall be calculated from the
emussion specifications of §117.205 of this
title, as follows

(1)-(2) (No change)

(3) The NO, emission rate (in
pounds per hour) for each affected station-
ary gas turbine 1s the product of the in-stack
NO,, the turbine manufacturer’s rated ex-
haust flow rate (expressed in pounds per
hour at MW rating and International Stan-
dards Organization (ISO) flow conditions)
and (46/28)(10*), Where.

In-stack NO_= NO,_ (allowable) x (1 -
%H,0/100) x [209 - %OJH1 -
%H,0/100)1/5 9

NO, (allowable) = the applicable NO, emus-
sion specification of §117205(c) of thus
title (expressed 1n ppmv NO, at 15% O
dry basis).

%H,0 = the volume percent of water in the
stack gases, as calculated from the manu-
facturer’s data, or other data as approved by
the Executive Director, at MW rating and
ISO flow conditions.

%0, = the volume percent of O, in the
stack gases on a wet basis, as calculated
from the manufacturer’s data, or other data
as approved by the Executive Director, at
MW rating and ISO flow conditions.

(4) The NO, emission rate (in
pounds per hour) for each affected gas-fired
boiler and process heater firing gaseous fuel
which contains more than 50% hydrogen
(H) by volume, over an annual basis, in
which the fuel gas composition 1s sampled
and analyzed every three hours, may use a
multiplier of 125 umes the product of its
maximum rated capacity and its NO_ emis-
sion specification of §117.205 of this title
Double application of the H, content multi-
plier  using this  paragraph  and
§117.205(b)(6) of this title is not allowed.

(h)  The owner or operator of any
gas-fired boiler or process heater finng gas-
eous fuel which contains more than 50% H,
by volume, over an eight-hour period, 1n
which the fuel gas composition is sampled
and analyzed every three hours, may use a
multiplier of 1.25 times the emission Limut
assigned to the unit in this section for that
eight-hour period, not applicable to units
under subsection (g)(4) of thus section. The
total H, volume in all gaseous fuel streams
will be divided by the total gaseous fuel
flow volume to determine the volume per-
cent of H, in the fuel supply

2
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§117.209. Initial Control Plan Procedures.

(a) The owner or operator of any
major source of nitrogen oxides (NO,) shall
submit, for the approval of the Executive
Director, an initial control plan for installa-
tion of NO_ emissions control equipment (if
required in order to comply with the emis-
sion specifications of this subchapter) and
demonstration of anticipated compliance
with the applicable requirements of this
subchapter. The Executive Director shall
approve the plan if it contains all the infor-
mation specified in this section. Revisions
to the initial control plan shall be submitted
with the final control plan.

(b) The owner or operator shall
provide results of emissions testing using
portable or reference method analyzers or,
as available, initial demonstration of com-
pliance testing conducted in accordance
with §117.211(e) or (f) of this title (relating
to Initial Demonstration of Compliance) for
NO,, carbon monoxide (CO), and oxygen
emissions while firing gaseous fuel (and as
applicable, hydrogen (H,) fuel for units
which may fire more than 50% H, by vol-
ume) and liqud and/or solid fuel at the
maximum rated capacity or as near thereto
as practicable, for the units listed in this
subsection. Previous testing documentation
for any claimed test waiver as allowed by
§117.211(d) of this title shall be submitted
with the initial control plan. Any units
which were not operated between June 9,
1993 and April 1, 1994 and do not have
earlier representative emission test results
available shall be tested and the results sub-
mitted to the TNRCC, with certification of
the equipment’s shutdown period, within 90
days after the date such equipment is re-
turned to operation. Test results are required
for the following units:

(1) boilers and process heaters
with a maximum rated capacity greater than
or equal to 40.0 million Btu per hour
(MMBtu/hr), except for low annual capacity
factor boilers and process heaters as defined
in §117.10 of this title (relating to Defini-
tions);

(2) boilers and industrial fur-
naces with a maximum rated capacity
greater than or equal to 40.0 MMBtu/hr
which are regulated as existing facilities by
the United States Environmental Protection
Agency (EPA) at 40 Code of Federal Regu-
lations, Part 266, Subpart H, except for low
annual capacity factor boilers and process
heaters as defined in §117.10 of this title;

(3) fluid catalytic cracking units
with a maximum rated capacity greater than
or equal to 40 MMBtu/hr;

(4) gas turbine supplemental
waste heat recovery units with a maximum
rated fired capacity greater than or equal to
40 MMBtu/hr, except for low annual capac-

ity factor gas turbine supplemental waste
heat recovery units as defined in §117. 10
of this title;

(5) stationary gas turbines with
a megawatt (MW) rating of greater than or
equal to 1.0 MW, except for low annual
capacity factor gas turbines or peaking gas
turbines as defined 1n §117.10 of this title;
and

(6) gas-fired, stationary, recspro-
cating internal combustion engines which
are located in the Houston/Galveston ozone
nonattainment area and rated 150 horse-
power (hp) or greater, or located in the
Beaumont/Port Arthur ozone nonattainment
area and rated 300 hp or greater, except for
low annual capacity factor engines or peak-
ing engines as defined in §117 10 of this
title.

(c) The mual control plan shall be
submitted in accordance with the schedule
specified in §117.520(1) of this title (relat-
ing to Compliance Schedule For Commer-
cial, Institutional, and Industrial
Combustion Sources) and shall contain the
following"

(1) a hst of all combustion units
at the source with a maximum rated capac-
ity greater than 5 0 milhon Btu per hour; all
stationary, reciprocating 1internal combus-
tion engines which are located 1n the Hous-
ton/Galveston ozone nonattainment area and
rated 150 horsepower (hp) or greater, or
located in the Beaumont/Port Arthur ozone
nonattainment area and rated 300 hp or
greater; all stationary gas turbines with a
megawatt (MW) rating of greater than or
equal to 1 0 MW, to include the maximum
rated capacity, anticipated annual capacity
factor, the facility identification numbers
and emission point numbers as submutted to
the Emissions Inventory Section of the
Texas Natural Resource Conservation Com-
mission {TNRCC), and the emission point
numbers as listed on the Maximum Allow-
able Emissions Rate Table of any applicable
TNRCC permit for each unu,

(2) 1dentfication of all units
subject to the emission specifications of
§117 205 of this title (relating to Emussion
Specifications), §117.207 of this title (relat-
ing to Alternative Plant-Wide Emission
Specifications), or §117 223 of this title (re-
lating to Source Cap);

(3) idenufication of all boilers,
process heaters, stationary gas turbmnes, or
engines with a claimed exemption from the
emission specifications of §117205 or
§117.207 of this title and the rule basis for
the claimed exemption;

(4) identification of the election
to use individual emission limits as speci-
fied in §117 205 of this title, the plant-wide
emisston limit as specified in §117 207 of
this title, or the source cap emission limit as

specified in §117.223 of this title to achieve
compliance with this rule;

(5) (No change.)

(6) a list of units requiring oper-
ating modifications to comply with
§117.208(d) of this title (relating to Operat-
ing Requirements) and the type of modifica-
tion to be applied for all such units,
including an anticipated construction sched-
ule,

(7) a hst of any units which
have been or wul be retired, decommis-
sioned, or shutdown and rendered inopera-
ble after November 15, 1990 as a result of
compliance with this regulation, indicating
the date of occurrence or anticipated date of
occurrence;

(8) the basis for calculation of
the rate of NO, emissions for each unit to
demonstrate that each unit will achieve the
NO_emission rates specified in §117 205,
§117.207, or §117 223 of this uitle. For fluid
catalytic cracking unit CO boilers, the basis
for calculation of the pound NO_ per million
Btu (Ib NO/MMBtu) rate for each umt
shall include the following.

(A)-(B) (No change)

(C) the calculation of the CO
botler Ib NO /MMBtu emission rale,

(9) for units required to 1nstall
totalizing fuel flow meters in accordance
with §117.213(a)-(e) of this title (relating to
Continuous Demonstration of Compliance),
indication of whether the devices are cur-
rently 1n operation, and if so, whether they
have been installed as a result of the re-
quirements of this chapter;

(10) for units which have had
NO, reduction projects as specified 1n §117
205(a)(1)(B) of this title, documentation
that such projects were undertaken solely
for the purpose of obtaining early NO_ re-
ductions; and

(11) test results 1n accordance
with subsection (b) of this section

§117.211. Initial Demonstration of Compli-
ance.

(a) All units which are subject to
the emission limitations of §117.205 of this
title (relating to Emission Specifications),
§117 207 of this title (relating to Alternative
Plant-Wide Emussion Specifications), or
§117.223 of this title (relating to Source
Cap), and all units belonging to equipment
classes which are elected to be included in
the alternative plant-wide emussion specifi-
cations as defined in §117.207(f) of this
title, or in the source cap as defined 1n
§117 223(b)(4) of this title, shall be tested
for nitrogen oxides (NQ)), carbon monoxide
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(CO), and oxygen (O,) emissions while fir-
ing gaseous fuel (and as applicable, hydro-
gen (H)) fuel for units which may fire more
than 50% H, by volume, and liquid and
solid fuel). Units which inject urea or am-
monia into the exhaust stream for NO,_ con-
trol shall be tested for ammonia emissions
Initial demonstration of compliance testing
of these units shall be performed in accord-
ance with the schedule specified 1n §117
520 of this title (relating to Compliance
Schedule For Commercial, Institutional, and
Industrial Combustion Sources)

(b) The inittal demonstration of
compliance tests required by subsection (a)
of this section shall use the test methods
referenced in subsection (e) or (f) of this
section and shall be used for determination
of initial compliance with either the emis-
sion limits of §117 205 of this title, the
assigned emission limuts of §117.207 of this
title, or §117.223 of this title, as applicable
Test results shall be reported in the units of
the applicable emission limits and averaging
periods.

(c) Any continuous emissions mon-
ttoring  system (CEMS) requured by
§117.213(b) of thus tatle (relating to Contin-
uous Demonstration of Compliance) or any
predictive emissions monitoring system
(PEMS) approved for use 1n lieu of CEMS
in accordance with §117.213(c) of this title
shall be installed and operational prior to
conducting 1nitial demonstration of compli-
ance testing under subsection (a) of this
section Verification of operational status
shall, as a minimum, nclude completion of
the manufacturer’s written requirements or
recommendations for 1nstallation, operation,
and calibration of the device or system

(d) Testing conducted prior to the
effective date of this rule may be used to
demonstrate compliance with the standards
specified in §117205, §117 207, or §117
223 of this title, or to satisfy the testing
requirements of §117.209(b) of this title
(relating to Initial Control Plan Procedures),
if the owner or operator of an affected
facility demonstrates to the Executive Di-
rector that the prior demonstration of com-
pliance testing at least meets the
requirements of subsections (a), (b). (c), (e).
and (f) of this section The Executive Direc-
tor reserves the right to request demonstra-
tion of compliance testing or CEMS or
PEMS performance evaluation at any time

(e) Compliance with the ernission
specifications of §117.205, §117.207, or
§117.223 of this title for units operating
without CEMS or PEMS shall be demon-
strated while operating at the maximum
rated capacity, or as near thereto as practi-
cable. Compliance shall be determined by
the average of three one-hour emission test
runs, using the following test methods

(1) Test Method 7E or 20 (40
Code of Federal Regulations (CFR), Part
60, Appendix A) for NO,,

(2)-(3) (No change.)

(4) Test Method 2 (40 CFR 60,
Appendix A) for exhaust gas flow and fol-
lowing the measurement site critenia of Test
Method 1, Section 2 1 (40 CFR 60, Appen-
dix A), or Test Method 19 (40 CFR 60,
Appendix A) for exhaust gas flow in con-
junction with the measurement site criteria
of Performance Specification 2, Section 3.2
(40 CFR 60, Appendix B);

(5) American Society of Testing
and Materials (ASTM) Method D1945-91
or ASTM Method D3588-93 for fuel com-
posttion; ASTM Method D1826-88 or
ASTM Method D3588-91 for calorific
value, or alternate methods as approved by
the Executive Director and the EPA, or

(6) EPA approved alternate test
methods or minor modifications to these
test methods as approved by the Executive
Director, as long as the minor modifications
meet the following conditions.

(A) the change does not af-
fect the stringency of the applicable emis-
sion limitation, and

(B) the change affects only a
single source or facility application.

(f) Imital compliance with the
emussion specifications of §117.205 or
§117207 of tlus title for units operating
with CEMS 1n accordance with 117.213(b)
of this utle, or PEMS in accordance with
117.213(c) of this title, shall be demon-
strated using the CEMS or PEMS as fol-
lows

(1) For boilers and process heat-
ers complying with a NO_ emission lumit in
pound per MMBtu on a rolling 30-day aver-
age, NO, emusstons from the urut are moni-
tored for 30 successive unit operating days
and the 30-day average emussion rate is
used to determine compliance with the NO,
emussion hmit The 30-day average emus-
ston rate 1s calculated as the average of all
hourly emissions data recorded by the mon-
1toring system during the 30-day test period.

(2) For boilers, process heaters,
and gas turbines complying with a NO,
emussion [imit in pounds per hour or parts
per mulion by volume at 15% oxygen, dry
basis, on a block one-hour average, any
one-hour period while operating at the max-
imum rated capacity. or as near thereto as
practicable, after CEMS certification testing
required 1n §117213(b) of this title or
PEMS ceruficaion testing required in
§117 213(c) of this title is used to determine
compliance with the NO_ emussion limit

(3) For units complying with a
CO emission limit, block one-hour average,
any one-hour period after CEMS certifica-
tion testing required in §117.213(b) of this
title or PEMS certification testing required
in §117. 213(c) of this title is used to deter-
mine compliance with the CO emission
limit.

§117.213. Continuous Demonstration of
Coumpliance.

(a) The owner or operator of units
listed in this subsection and subject to the
provisions of this undesignated head (relat-
ing to Commercial, Institutional, and Indus-
trial Sources) shall install, calibrate,
maintain, and operate an oxygen (O,) moni-
tor to measure exhaust O, concentration and
a totalizing fuel flow meter to measure the
fuel usage (for natural gas, refinery or pro-
cess fuel gas, and fuel oil streams). The O,
monitors and totalizing fuel flow meters
shall be installed and operating by the time
of compliance with the emussion limits
spectfied in §117.205 of this title (relating
to Emission Specifications) or §117.207 of
this title (relating to Alternative Plant-Wide
Emission Specifications) for the following
units:

(1) each commercial, institu-
tional, and industnial boiler with a rated heat
input greater than or equal to 100 million
Btu per hour (MMBtu/hr) and less than 250
MMBtu/hr and an annual heat input greater
than 2. 2(10") Btu per year (Btu/yr), and

(2) each process heater with a
rated heat input greater than or equal to 100
MMBtu/hr and less than 200 MMBtu/hr and
an annual heat input greater than 2.2(10")
Btufyr.

(b) The owner or operator of units
listed in this subsection and subject to the
provisions of this undesignated head shall
install, calibrate, maintain, and operate a
continuous exhaust nitrogen oxides (NO,)
monitor, a carbon monoxide (CO) monitor,
an O, (or carbon dioxide (CO,)) diluent
monitor, and a totalizing fuel flow meter
(for natural gas, refinery or process fuel
gas, and fuel oil streams). The required
continuous emissions monitoring systems
(CEMS) and fuel flow meters will be used
to measure NO,, CO, and O, (or CO,) emis-
sions and fuel flow for each affected unit.
One CEMS may be used to monttor up to
three units. Any CEMS shall meet all the
requirements of 40 Code of Federal Regula-
tions (CFR), Part 60, §60.13; 40 CFR 60,
Appendix B, Performance Specification 2,
3, and 4, and quality assurance procedures
of 40 CFR 60, Appendix F, except that a
cylinder gas audit may be performed 1n lieu
of the annual relative accuracy test audit
required in Section 5.1.1. The CEMS shall
be subject to the approval of the Executive
Director of the Texas Natural Resource
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Conservation Commission (TNRCC) under
any permit issued pursuant to Title V of the
1990 Federal Clean Air Act Amendments.

(1) The CEMS shall be in-
stalled by the time of compliance with the
emission limits specified in §117.205 or
§117.207 of this title for the following
units:

(A)-(B) (No change.)

(C) each stationary gas tur-
bine with a megawatt (MW) rating greater
than or equal to 30 MW operated more than
850 hours per year;

(D) (No change.)

(E) each unit for which the
owner or operator elects to comply with the
NO_ emission specifications of §117.205 or
§117.207 of this title using a pound per
MMBtu limit on a 30-day rolling average.

(2) The  units listed in
§117.205(g)(3)-(5) of this title are not re-
quired to install CEMS under this subsec-
tion.

(3) Gas turbines or other units
which are affected units and are subject to
continuous emissions monitoring require-
ments in accordance with 40 CFR 75 shall
comply with those requirements in lieu of
complying with the 40 CFR 60 require-
ments of this section.

(c) As an alternative to CEMS, the
owner or operator of units subject to contin-
uous monitoring requirements under this
undesignated head may, with the approval
of the Executive Director, elect to install,
calibrate, maintain, and operate predictive
emissions monitoring systems (PEMS) and
totalizing fuel flow meters (for natural gas,
refinery or process fuel gas, and fuel oil
streams). The required PEMS and fuel flow
meters may be used to predict any or all of
the variables of NO,, CO, and O, (or CO,)
emissions and fuel flow for each affected
unit and shall be used to demonstrate con-
tinuous compliance with the emission limi-
tations of §117.205 and §117.207 of this
title or §117.223 of this title (relating to
Source Cap) as applicable. CEMS shall be
used to monitor any of the variables of NO,,
CO, and O, (or CO,) not monitored with
PEMS. As an alternative to using PEMS to
monitor O, (or CO,), subsection (b) of this
section or similar aiternative method ap-
proved by the Executive Directo. and the
United States Environmental Protection
Agency (EPA) may be used. Any PEMS
shall meet the requirements of §117.219 of
this title (relating to Notification,
Recordkeeping, and Reporting Require-
ments) and all the requirements of 40 CFR

75, Subpart E, except that the following
alternatives or exceptions may be made:

(1) alternatives to 40 CFR 75,
Subpart E which the owner or operator
demonstrates to the satisfaction of the
TNRCC and the EPA to be substantially
equivalent to the requirements of 40 CFR
75, Subpart E;

(2) requirements of 40 CFR 75,
Subpart E which the owner or operator
demonstrates to the satisfaction of the
TNRCC are not applicable; and

(3) as an alternative to the test
procedure of Subpart E for initial certifica-
tion of any unit while firing its primary
fuel, the owner or operator:

(A) may perform the follow-

ing initial certification tests:
(i) conduct initial relative
accuracy test audit (RATA) pursuant to 40
CFR Part 60, Appendix B, Performance
Specification 2, subsection 4.3 (pertaining
to NO); Performance Specification 3, sub-
section 2.3 (pertaining to O, or CO,); and

Performance Specification 4, and subsection .

2.3 (pertaining to CO) at low, medium, and
high ievels of the key operating parameter
affecting NO,; and

(ii) conduct an F-test, a t-
test, and a correlation analysis pursuant to
40 CFR 75, Subpart E at low, medium, and
high levels of the key operating parameter
affecting NO,_. Calculations shall be based
on a minimum of 30 successive emission
data points at each tested level which are
either 15-minute averages, 20-minute aver-
ages, or hourly averages. The F-test shall
separately be performed at each tested level
while the t-test and the correlation analysis
shall be performed using all data collected
at the three tested levels; and

(B) shall further demonstrate
PEMS accuracy with the following tests:

(i) for each of the three
successive quarters following the quarter in
which initial certification was conducted,
demonstrate accuracy and precision of
PEMS for at least one unit of a category of
equipment by performing RATA and statis-
tical testing in accordance with paragraph
(A) of this paragraph; and

(ii) for each unit and
semiannually thereafter, conduct RATA
pursuant to 40 CFR 60, Appendix B, Per-
formance Specification 2, subsection 4.3
(pertaining to NQ,); Performance Specifica-
tion 3, subsection 2.3 (pertaining to O, or
CO, ; and Performance Specification 4,
subsection 2.3 (pertaining to CO) at normal
load operations. RATA may be performed
on an annual basis rather than on a semian-
nual basis if the relative accuracy during the

previous audit for the NO,, CO, and O, (or
CO,) monitors is less than or equal to 7.5%;
and

(iii) for each alternative
fuel fired in a unit, the PEMS shall be
certified in accordance with subparagraph
(A) of this paragraph unless the alternative
fuel effects on NO,, CO, and O, (or CO,)
emissions were addressed in the model
training process.

(d) In addition to the totalizing fuel
flow meters specified in subsections (a),
(b), and (c) of this seciion, the owner or
operator shall install and maintain totalizing
fuel flow meters (for natural gas, refinery or
process fuel gas, and fuel oil streams) on an
individual unit basis on the following units:

(1) process heaters and commer-
cial, institutional, and industrial boilers, in-
cluding boilers and industrial furnaces
regulated as existing facilities by the EPA at
40 CFR Part 266, Subpart H, and gas tur-
bine supplemental waste heat recovery
units, with a rated heat input greater than or
equal to 40.0 MMBtu/hr and less than 100.0
MMBtu/hr;

(2) (No change.)

(3) lean-burn, stationary, recip-
rocating internal combustion engines which
are located in the Houston/Galveston ozone
nonattainment area and rated 150 horse-
power (hp) or greater, or located in the
Beaumont/Port Arthur ozone nonattainment
area and rated 300 hp or greater, operated
850 or more hours per year;

(4) stationary gas turbines with
a MW rating greater than or equal to 1.0
MW and less than 30.0 MW operated more
than 850 hours per year; and

(5) supplemental fuel fed to
fluid catalytic cracking unit boilers.

(e) The owner or operator of any
stationary gas engine subject to the emis-
sion specifications of §117.205 or §117.207
of this title shall install and maintain a
totalizing fuel flow meter and perform bien-
nial stack testing of engine emissions of
NO, and CO, measured in accordance with
the methods specified in §117.211(e) of this
title (relating to Initial Demonstration of
Compliance). In lieu of performing stack
sampling on a biennial calendar basis, an
owner or operator may elect to install and
operate an elapsed operating time meter and
shall test the engine within 15,000 hours of
engine operation after the previous emission
test. The owner or operator who elects to
test on an operating hour schedule shall
submit, in writing, to the TNRCC and any
local air pollution agency having jurisdic-
tion, biennially after the initial demonstra-
tion of compliance, documentation of the
actual recorded hours of engine operation
since the previous emission test, and an
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esimae of te dae of the next requied sampl

ing.

(f) The owner or operator of any
stationary gas turbine rated less than 30
MW using steam or water injection to com-
ply with the emission specifications of
§117.205 or §117.207 of this title shall ei-
ther:

(1) install, calibrate, maintain,
and operate a CEMS in compliance with
subsection (b) of this section or a PEMS in
compliance with subsection (c) of this sec-
tion; or

(2) install, calibrate, maintain,
and operate a continuous monitoring system
to monitor and record the average hourly
fuel and steam or water consumption. The
system shall be accurate to within 5.0%.
The steam-to-fuel or water-to-fuel ratio
monitoring data shall constitute the method
for demonstrating continuous compliance
with the applicable emission specification
of §117.205 or §117.207 of this title. Steam
or water injection control algorithms are
subject to Executive Director approval.

(g) The owner or operator of any
low annual capacity factor stationary gas
turbine or stationary internal combustion
engine as defined in §117.10 of this title
shall record the operating time with an
elapsed run time meter.

(h) The owner or operator of any
gas-fired boiler or process heater firing gas-
eous fuel which contains more than 50%
hydrogen (H,) by volume, shall sample, an-
alyze, and record every three hours the fuel
gas composition to comply with the emis-
sion specifications of §117.205 or §117.207
of this title. The total H, volume flow in all
gaseous fuel streams to the unit will be
divided by the total gaseous volume flow to
determine the volume percent of H, in the
fuel supply to the unit. Fuel gas analysis
shall be tested according to American Soci-
ety of Testing and Materials (ASTM)
Method D1945-81 or ASTM Method
D2650-83, or other methods which are
demonstrated to the satisfaction of the Ex-
ecutive Director and the EPA to be equiva-
lent. A gaseous fuel stream containing 99%
H, by volume or greater may use the fol-
lowing procedure to be exempted from the
sampling and analysis requirements of this
subsection.

(1) A fuel gas analysis shall be
performed initially using one of the test
methods in this subsection to demonstrate
that the gaseous fuel stream is 99% H, by
volume or greater.

(2) The process flow diagram of
the process unit which is the source of the
H, shall be supplied to the TNRCC to illus-
trate the source and supply of the hydrogen
stream.

(3) (No change)

(i) After the :ual demonstration of
compliance require:: by §117. 211 of this
title, compliance w: cither §117.205 or
§117.207 of this titlc s applicable, shall be
determined by the +  hods required in this
section. For enforce =nt purposes, the Ex-
ecutive Director may ulso use other TNRCC
compliance method: to determine whether
the source is in com ‘iance with applicable
emission limitation:

() If compl. ace with §117.205 of
this title is selecte ., no unit subject to
§117.205 of this title shall be operated at an
emission rate highe than that allowed by
the emission specif: ‘tions of §117.205 of
this title. If compli. «ce with §117.207 of
this title is selecte no unit subject to
§117.207 of this utle shall be operated at an
emission rate higher han that approved by
the Executive LI -ector pursuant to
§117.215(b)(4) of th. title (relating to Final
Control Plan Proce 1es).

(k) The ow . or operator of any
low annual capacity ractor boiler, process
heater, stationary ga turbine, or stationary
internal combustiorn ngine, as defined in
§117.10 of this title. shall notify the Execu-
tive Director within -ven days if the Btu/yr
or hour-per-year (I. 1) limit specified in
§117.10 of this titl+ s appropriate, is ex-
ceeded. If the Btufy ur hrfyr limit, as ap-
propriate, is exceedr . the exemption from
the emission specu. :.ons of §117.205 of
this title shall be | manently withdrawn.
Within 90 days afte. .oss of the exemption,
the owner or operat © shall submit a com-
pliance plan detaih: : a plan to meet the
applicable complianc limit as soon as pos-
sible, but no later :an 24 months after
exceeding the Btu/» or hr/yr limit, as ap-
propriate. Included ~ith this compliance
plan, the owner or . erator shall submit a
schedule of increm: s of progress for the
installation of the : juured control equip-
ment. This schedule hall be subject to the
review and approva: . the Executive Direc-
tor.

§117.215. Final C:

(a) For sowmces complying with
§117.205 of this title (1elaung to Emission
Specifications), the owner or operator of an
affected source shall submut a final control
report to show comp'* ance with the require-
ments of §117.205  thus title by the date
specified in §117.5 ) of this title (relat-
ing to Compliance .nedule For Commer-
cial,  Institution. and  Industrial
Combustion Source: The report shall in-
clude a list of all aff ted units showing the
method of control ¢t utrogen oxides (NO,)
emissions for each w.nit and the results of
testing required in %117.211 of this title
(relating to Initial '~ nonstration of Com-
pliance).

(b) For so
§117. 207 of this t

rol Plan Procedures.

‘es complying with
(relating to Alterna-

uve Plant-Wide Emission Specifications),
the owner or operator of an affected source
shall submit a final control plan to show
attainment of the requirements of §117.207
of this title by the date specified in
§117 520(6) of this title. The owner or op-
erator shall:

(1) assign to each affected boiler
or process heater the maximum allowable
NO, emission rate in pound per million Btu
(rolling 30-day average), or in pounds per
hour (block one-hour average) while firing
gaseous or liquid fuel, which are allowable
for that unit under the requirements of
§117.207 of this title;

(2) assign to each affected sta-
tionary gas turbine the maximum allowable
NO, emission in parts per million by vol-
ume at 15% oxygen, dry basis on a block
one-hour average;

(3) assign to each affected sta-
tionary internal combustion engine the max-
imum allowable NO_ emission rate in grams
per horsepower-hour on a block one-hour
average,

(4) submit a list to the Executive
Director for approval of the maximum al-
lowable NO, emission rates identsfied in
paragraphs (1)-(3) of this subsection and
maintgin a copy of the approved list for
verification of continued compliance with
the requirements of §117. 207 of this title;
and

(5) submit a description of the
NO, control method used to achieve com-
pliance with §117.207 of this title, and the
results of testing for each unit in accordance
with the requirements of §117.211 of this
title. For boilers and process heaters com-
plying with a pound per million Btu emis-
sion Lumit on a rolling 30-day average, this
information may be submutted according to
the schedule given in §117.520(4) of this
title,

(6) submit a Llst summarizing
the results of testing of each unit at maxi-
mum rated capacity, in accordance with the
requirements of §117.211(e). (£)(2). and
(0(3) of this title.

(c) For sources complying with
§117.223 of this title (relating to Source
Cap), the owner or operator of an affected
source shall submit a final control plan to
show attainment of the requirements of
§117.223 of this title by the date specified
in §117.520(6) of this title.

§117 219. Notification, Recordkeeping, and
Reporting Requirements.

(a) For units subject to the exemp-
tions allowed under §117 203(a) of this title
(relaing to Exemptions), hourly records
shall be made of start-up and/or shutdown
events and maintained for a period of at
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least two years. Records shall be available
for inspection by the Texas Natural Re-
source Conservation Commission
(TNRCC), United States Environmental
Proicction Agency (EPA), and any local air
pollution control agency having jurisdiction
upon request. These records shall include,
but are not limited to: type of fuel bumed;
quantity of each type fuel burned; and the
date, time, and duration of the event.

(b) The owner or operator of an
affected source shall submit notification to
the Executive Director, as follows:

(1) verbal notification of the
date of any initial demonstration of compli-
ance testing conducted under §117.211 of
this title (relating to Initial Demonstration
of Compliance) at least 15 days prior to
such date followed by written notification
within 15 days after testing is completed;
and

(2) verbal notification of the
date of any continuous emissions monitor-
ing system (CEMS) or predictive emissions
monitoring system (PEMS) performance
evaluation conducted under §117.213 of
this title (relating to Continuous Demonstra-
tion of Compliance) at least 15 days prior to
such date followed by written notification
within 15 days after testing is completed.

{c) The owner or operator of an
affected unit shall furnish the Executive
Director and any local air pollution control
agency having jurisdiction a copy of any
initial demonstration of compliance testing
conducted under §117.211 of this title or
any CEMS or PEMS performance evalua-
tion conducted under §117.213 of this title,
within 60 days after completion of such
testing or evaluation. Such results shall be
submitted in accordance with the compli-
ance schedule specified in §117.520 of this
title (relating to Compliance Schedule For
Commercial, Institutional, and Industrial
Combustion Sources).

(d) The owner or operator of a unit
required to install a CEMS, PEMS, or
water-to-fuel or steam-to-fuel ratio monitor-
ing system under §117.213 of this title shall
report in writing to the Executive Director
on a quarterly basis any exceedance of the
applicable emission limitations in §117.205
of this title (relating to Emission Specifica-
tions) or §117.207 of this title (relating to
Alternative Plant-Wide Emission Specifica-
tions) and the monitoring system perfor-
mance. All reports shall be post-marked or
received by the 30th day following the end
of each calendar quarter. Written reports
shall include the following information:

(1) the magnitude of excess
emissions computed n accordance with 40
Code of Federal isegulations, Part 60,
§60.13(h), any conv.rsion factors used, the
date and time of coinmencement and com-
pletion of each time period of excess emis-
sions, and the unit operating time during the
reporting period. Fer gas turbines using
steam-to-fuel or watv: -to-fuel ratio monitor-
ing to demenstrate :-ompliance in accord-
ance with §117.213(f+{2) of this title, excess
emissions are computed as each cne-hour
period during which the average steam or
water injection rate s below the level de-
fined by the control :.igorithm as necessary
to achieve compliance with the applicable
emission limitations :n §117.205 of this ti-
tle.

{2)-(4) (No change.)

(5) if the otal duration of excess
emissions for the renorting period is less
than 1.0% of the toi.« unit operating time
for the reporting peiiod and the CEMS,
PEMS, or water-to-fuel or steam-to-fuel ra-
tio monitoring systeri: downtime for the re-
porting period is less than 5.0% of the total
unit operating time fi:r the reporting period,
only a summary repo:t form (as outlined in
the latest edition of i TNRCC "Guidance
for Preparation of Sumnmary, Excess Emis-
sion, and Continuous Monitoring System
Reports”) shall be s.hmitted, unless other-
wise requested by the Executive Director of
the TNRCC. If the total duration of excess
emissions for the reporting period is greater
than or equal to 1.0% of the total operating
time for the reporting period or the CEMS,
PEMS, or water-to-fu; :1 or steam-to-fuel ra-
tio monitoring syster:: downtime for the re-
porting period is griater than or equal to
5.0% of the total c,erating time for the
reporting period, a summary report and an
excess emission repout shall both be submit-
ted.

(e) The ownc: or operator of any
rich-burn engine subject to the emission
limitations in §117. 205 or §117.207 of this
title shall report in w.:ting to the Executive
Director on a quarterly basis any excess
emissions and the air-fuel ratio monitoring
system performance. All reports shall be
postmarked or received by the 30th day
following the end of each calendar quarter.
Written reports shall include the following
information:

(1) the riagnitude of excess
emissions (based on the quarterly emission
checks of §117.208{)(7) of this title (relat-

ing to Operating Requirements) and the bi-
ennial emission testing required for
demonstration of emissions compliance in
accordance with §117. 213(e) of this title,
computed in pounds per hour and grams per
horsepower hour, any conversion factors
used, the date and time of commencement
and completion of each time period of ex-
cess emissions, and the engine operating
time during the reporting period;
(2) (No change)

(f) The owner or operator of an af-
fected unit shall maintain written records of
all continuous emissions monitoring and
demonstration of compliance test results,
hours of operation, and fuel usage rates.
Such records shall be kept for a period of at
least two years and shall be made available
upon request by authorized representatives
of the TNRCC, EPA, or local air pollution
control agencies having jurisdiction. The
emission monitoring (as applicable) and
fuel usage records for each unit shall be
recorded and maintained:

(1)-3) (No change.)

§117.223. Source Cap.

() An owner or operator may
achieve compliance with the emission limits
of §117.205 of this title (relating to Emis-
sion Specifications) by achieving equivalent
nitrogen oxides (NO,) emission reductions
obtained by compliance with a source cap
emission limitation in accordance with the
requirements of this section. Each equip-
ment category at a source whose individual
emission units would otherwise be subject
to the NO_ emission limits of §117.205 of
this title may be included in the source cap.
Any equipment category included in the
source cap shall include all emission units
belonging to that category. Equipment cate-
gories include, but are not limited to, the
following: steam generation, electrical gen-
eration, and units with the same product
outputs, such as ethylene cracking furnaces.
All emission units not included in the
source cap shall comply with the require-
ments of §117.205 or §117.207 of this title
(relating to Alternative Plant-Wide Emis-
sion Specifications).

(b) The source cap allowable mass
emission rate shall be calculated as follows.

(I) A rolling 30-day average
emission cap shall be calculated for all
emission units included in the source cap
using the following equation;
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NO, 30-day rolling N

average emission cap = (H; x R;)
(1b/day) ;2 ! '
Where: i = each emission unit in the emission cap

N = the total number of emission units in the
emission cap
H, = The actual historical average of the daily

heat input for each unit included in the
source cap, in million British thermal units
{MMBtu) per day, as certified to the Texas

Natural Resource Conservation Commission
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(TNRCC), for a 24 consecutive month period
between January 1, 1990 and June 9, 1993,
plus one standard deviation of the average
daily heat input for that period. All
sources included in the source cap shall use
the same 24 consecutive month period. If
sufficient historical data are not available
for this calculation, the Executive Director
may approve another method for calculating

H,.

R = (A) For emission units subject to the feder
al New Source Review (NSR) requirements of 40
Code of Federal Regulations (CFR) 51.165(a),
40 CFR 51.166, or 40 CFR 52.21, or to the
requirements of Chapter 116 of this title
(relating to Control of ?2ir Pollution by
Permits for New Construction or Modification)
which implements these federal requirements,
or emission units that have been subject to a
New Source Performance Standard requiremént
of 40 CFR 60 prior to June 9, 1993, R is the

lowest of the actual emission rate or all
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applicable federally enforceable emission
limitations as of June 9, 1993, in pounds
(1b) NO, per MMBtu, that apply to emission
unit i in the absence of trading. All
calculations of emission rates shall presume
that emission controls in effect on June 9,
1993 are in effect for the two-year period

used in calculating the actual heat input.

(B) For all other emission units, R is the
lowest of the reasonably available control
technology (RACT) limit of §117.205(b)-(d) or
§117.207(f) of this title or the best avail-
able control technology (BACT) limit for any
unit subject to a permit.issued pursuant to
Chapter 116 of this title, in 1lb NO,/MMBtu,
that applies to emission unit i in the

absence of trading.

(2) A maximum daily cap shall
be calculated for all emission units included
in the source cap using the following equa-
tion:
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NO, maximum daily cap
(1b/day)

Where: 1,

N,

1=1

of this subsection.

HMI =

the TNRCC,

lower)

(3) Each emission unit included
in the source cap shall be subject to the
requirements of both paragraphs (1) and (2)
of this subsection at all times.

(4) The owner or operator at its
option may include any of the entire classes
of exempted units listed in §117.207(f) of
this title 1n a source cap. Such units shall be
required to reduce emissions available for
use in the cap by an additional amount
calculated in accordance with the United
States Environmental Protection Agency's
proposed Economic Incentive Program rules
for offset ratios for trades between RACT
and non-RACT sources, as published 1n the
February 23, 1993, Federal Register (58 FR
11110)

(5) For stauonary internal com-
bustion engwmes, the source cap allowable
emission rate shall be calculated in pounds
per hour using the procedures specified 1n
§117 207(g)(2) of this title

(6) For stationary gas turbines,
the source cap allowable emission rate shall
be calculated 1n pounds per hour using the
procedures specified in §117.207(g) (3) of
this tide

(c) The owner or operator who
elects to comply with this section shall

(1) For each umt included in the
source cap, either.

(A) install, calibrate, main-
tain, and operate a continuous exhaust nitro-

in a 24-hour pericd.

gen oxides (NO) montor, carbon
monoxide (CO) monitor, an oxygen (0,) (or
carbon dioxide (CO,)) diluent montor, and
a totaliang fuel flow meter in accordance
with the requirements of §117 213(b) of this
title (relating to Continuous Demonstration
of Compliance) The required continuous
emissions monitoring systems (CEMS) and
fuel flow meters shall be used to measure
NO,, CO, and O, (or CO,) emissions and
fuel use for each affected unit and shall be
used to demonstrate continuous compliance
with the source cap,

(B) nstall, calibrate, main-
tain, and operate a predictive emissions
monitoring system (PEMS) and a totalizing
fuel flow meter 1n accordance with the re-
qurements of §117 213(c) of this title. The
required PEMS and fuel flow meters shall
be used to measute NO,, CO. and O, (or
CO,) emussions and fuel flow for each af-
fected unit and shall be used to demonstrate
conunuous compliance with the source cap,
or

(C) for units not subject to
continuous monitoring requirements, as pro-
vided for in §117 213(a) of this title, and
unuts belonging to the equipment classes
listed 1in §117.207(f) of this title, the owner
or operator may usc the maximum emission
rate as measured by hourly emission rate
testing conducted in accordance with
§117 211(e) of this utle (relating to Initial
Demonstration of Compliance) mn lieu of
CEMS or PEMS Emission rates for these
units shall be limited to the maximum emis-

I
= Z (Hy, X

and R, are defined as in paragraph (1)

The maximum daily heat input, as certified to

allowed or possible (whichever is

sion rates obtained from testing conducted
under §117 211(e) of this title

(2)  For each operating unit
equipped with CEMS, the owner or opera-
tor shall either use a PEMS pursuant to
§117 213(c) of this title, or the maximum
emission rate as measured by hourly emus-
sion rate testing conducted in accordance
with §117 211(e) of this title, to provide
emussions compliance data during periods
when the CEMS is off-line. The methods
specified in 40 CFR 75 46 shall be used to
provide emissions substitution data for units
equipped with PEMS

(d) The owner or operator of any
units subject to a source cap shall maintain
daiy records indicating the NO, emissions
from each source and the total fuel usage
for each unit and include a total NO,_ emis-
sions summation and total fuel usage for all
units under the source cap on a daily basis.
Records shall also be retained 1n accordance
with §117.219 of this title (relating to Noti-
fication, Recordkeeping, and Reporting Re-
quizements).

(e) The owner or operator of any
units operating under this provision shall
report any exceedance of the source cap
emission limit within 48 hours to the appro-
priate regional office. The owner or opera-
tor shall then follow up within 21 days of
the exceedance with a written report which
includes an analysis of the cause for the
exceedance with appropriate data to demon-
strate the amount of emtssions in excess of
the applicable limit and the necessary cor-
rective actions taken by the company to
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assure future compliance Additionally, the
owner or operator shall submit quarterly
reports for the monitoring systems in ac-
cordance with §117.219 of this tile.

(f) The owner or operator shall
demonstrate initial compliance with the
source cap in accordance with the schedule
specified in §117.520 of this tiile (relating
to Compliance Schedule for Commercial,
Institutional, and Industrial Combustion
Sources).

(g8) A umt which has operated since
November 15, 1990 and has since been
permanently retired or decommussioned and
rendered inoperable prior to June 9, 1993
may be included in the source cap emission
limit under the following conditions

(1)  The unit shall have aclually
operated since November 15, 1990

(2)  For purposes of calculating
the source cap emisston limit, the applicable
emission limit for retired units shall be cal-
culated in accordance with subsection (b) of
this section.

(3) The actual heat tnput shall
be calculated according to subsection (b)(1)
of this section If the umit was not 1n service
24 consecutive months between January 1,
1990 and June 9, 1993, the actual heat inpul
shall be the average daily heat input for the
continuous time period that the unit was in
service, plus one standard deviation of the
average daiy heat input for that period. The
maximum heat input shall be the maximum
heat input, as certified to the TNRCC, al-
lowed or possible (whichever 1s lower) 1n a
24-hour period.

(4) The owner or operator shall
certify the urut’s operational level and max-
imum rated capacity.

(5) Emission reductions from
shutdowns or curtaments which have not
been used for netting or offset purposes
under the requirements of Chapter 116 of
this title or have not resulted from any other
state or federal requirement may be in-
cluded in the baseline for establishing the
cap.

(h) A unit which has been shut-
down and rendered inoperable after June 9,
1993, but not permanently retired, should
be identified in the initial control plan and
may be included in the source cap.

(i) An owner or operator who
chooses to use the source cap option shall
include in the initial control plan required to
be filed under §117.209 of this title (relat-
ing to Initial Control Plan Procedures) a
plan for initial compliance. The owner or
operator shall include in the initial control
plan the identification of the election to use
the source cap procedure as specified 1n this
section to achieve compliance with this sec-
tion and shall specifically identify all

sources that will be included in the source
cap The owner or operator shall also in-
clude in the initial control plan the method
of calculating the actual heat input for each
unit included in the source cap, as specified
in subsection (b)(1) of this section. An
owner or operator who chooses to use the
source cap option shall include 1n the final
control plan procedures of §117 215 of this
title (relating to Final Control Plan Proce-
dures) the information necessary under this
section to demonstrate final compliance
with the source cap

() For the purposes of determining
comphance with the source cap emission
limut, the contnibution of each affected unit
that is operating during a startup, shutdown,
or upset period shall be calculated from the
NO, emission rate, as measured by the ini-
tial demonstration of compliance, for that
unit, unless the owner or operator provides
data demonstrating to the satisfaction of the
Executive Director that actual emissions
were less than maximum emissions during
such periods

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on May 25, 1994
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Subchapter C. Acid Manutac-
turing
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Texas Health and Safety Code (Vernon
1992), the Texas Clean Ar Aclt (TCAA),
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the policy and purposes of the TCAA
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§117 510 Compliunce Schedule For Utility
Elecirie Generation All persons affected
by the provisions of the undesignated head
i Subchapter B ot this chapter (relating to
Uity Electric Generatton) shall be in com-
phance as soon as practicable, but no later
than May 31, 1995 (final compliance date).
Additionally, all affected persons shall meet
the followiwng compliance schedules and
submit wntten notification to the Executive
Director

(1) (No change)

(2) conduct applicable continu-
ous emussions monitoring system (CEMS)
or predictive emisslons monioring systems
(PEMS) evaluations and quality assurance
procedures as specified 1n §117 113 of this
utle (relating to Continuous Demonstration
of Comphance) according to the fellowing
schedules



(A) for equipment and soft-
ware required pursuant to 40 Code of Fede-
ral Regulations (CFR) 75, no later than
January 1, 1995; and

(B) for equipment and soft-
ware not required pursuant to 40 CFR 75,
no later than May 31, 1995,

(3) install all nitrogen oxides
(NO)) abatement equipment, implement all
NO, control techniques, and submit the re-
sults of the CEMS or PEMS performance
evaluation and quality assurance procedures
to the Texas Natural Resource Conservation
Commission no later than May 31, 1995;

(4) for units operating without
CEMS or PEMS, conduct applicable tests
for ininal demonstration of comphance as
specified in §117.111 of thus title (relating
to Initial Demonstration of Compliance);
and submit the results by April 1, 1994, or
as early as practicable, but in no case later
than May 31, 1995;

(5) for units operating with
CEMS or PEMS and complying with the
NO, emission limit on a rolling 30-day av-
erage, conduct the applicable tests for the
1nitial demonstration of compliance as spec-
ified 1n §117.111 of this title and submit the
results of the applicable CEMS or PEMS
performance evaluation and quality assur-
ance procedures as specified in §117 113 of
this title (relating to Continuous Demonstra-
tion of Compliance) no later than July 31,
1995,

(6) for units operating with
CEMS or PEMS and complying with the
NO, emission limit in pounds per hour on a
block one-hour average, conduct the appli-
cable tests for the initial demonstration of
compliance as specified 1n §117.111 of this
title and submit the results of the applicable
CEMS or PEMS performance evaluation
and quality assurance procedures as speci-
fied in §117.113 of this title by May 31,
1995,

(7)  conduct applicable tests for
iutral demonstration of compliance wath the
NO, emission limit for fuel od firing, 1n
accordance with §117. 111(d)(2) of this ti-
tle, and submit test results within 60 days
after completion of such testing, and

(8) no later than May 31, 1995,
submit a final control plan for compliance
in accordance with §117.115 of this utle
(relating to Final Control Plan Procedures).

§117 520 Complance Schedule For Com-
mercial, Institutional, and Industrial Com-
bustion Sources  All persons affected by
the provisions of the undesignated head in
Subchapter B of this chapter (relating to
Commercial, Insttutional, and Industrial
Sources) shall be in compliance as soon as
practicable, but no later than May 31, 1995

(final compliance date). All affected per-
sons shall meet the following compliance
schedules and submit written not:fication to
the Executive Director:

(1) submit a plan for compliance
in accordance with §117.209 of this title
(relating to Initial Control Plan Procedures)
according to the following schedule:

(A) for major sources of ni-
trogen oxides (NO,) which have units sub-
ject to emussion specifications under this
chapter, submit an initial control plan for all
such units no later than Aprl 1, 1994,

(B) for major sources of NO_
which have no units subject to emission
specifications under this chapter, submit an
initial control plan for all such units no later
than September 1, 1994,

(C) for major sources of NO,
subject to either subparagraphs (A) or (B)
of this paragraph, submit the information
required by §117.209(c), (6), (7), and (9) of
this title no later than September 1, 1994,

(2) (No change)

(3) for umts operating without
continuous emissions monitoring  system
(CEMS) or predictive emissions monitoring
systems (PEMS), conduct applicable tests
for initial demonstration of compliance as
specified in §117 211 of this title (relating
to Initial Demonstration of Compliance),
and submit the results by April 1, 1994, or
as early as practicable, but in no case later
than May 31, 1995,

(4) for units operating with
CEMS or PEMS and complying with the
NO, emussion limit on a rolling 30-day av-
erage, conduct the applicable tests for the
initial demonstration of compliance as spec-
ified in §117 211 of thus title and submit the
results of the applicable CEMS or PEMS
performance evaluation and quality assur-
ance procedures as specified in §117 213 of
this title (relating to Continuous Demonstra-
tion of Compliance) no later than July 31,
1995,

(5) for unmits operating with
CEMS or PEMS and complying with the
NO, emussion limit 1n pounds per hour on a
block one-hour average, conduct the appli-
cable tests for the imtial demonstration of
compliance as specified in §117.211 of this
title and submut the results of the applicable
CEMS or PEMS performance evaluation
and quality assurance procedures as speci-
fied in §117.213 of this title by May 31,
1995, and

(6) no later than May 31, 1995,
submut a final control plan for compliance
1n accordance with §117 215 of this title
(relating to Final Control Plan Procedures)

§117 540 Phased Reasonably Available
Control Technology (RACT).

(a) The owner or operator affected
by the provisions of this chapter (relating to
Control of Air Pollution from Nitrogen
Compounds) who determines that compl:-
ance by May 31, 1995 1s not practicable
may submit a petition for phased RACT.
The process for submutting a petition and
receiving approval shall be based on the
following

(1) (No change)

(2) The owner or operator of the
affected umit or units shall submit informa-
tion in the petiton to the Texas Natural
Resource  Conservation Commission
(TNRCC) and a copy to the United States
Environmental Protection Agency (EPA)
Regional Office in Dallas which will dem-
onstrate all of the following.

(A) compliance by May 31,
1995 1s impracticable due to the unavail-
ability of nitrogen oxides (NO} abatement
equipment, engineering services, or con-
struction labor, system unrehabulity, manu-
facturing unrehabuity, equipment
unreliabiity, or other technological and
economic factors as the TNRCC determines
are appropriate,

(B)-(D) (No change)
(3)-(4) (No change)

(5) Within 30 days of receiving
a peution for phased RACT, the Executive
Director shall inform the applicant in writ-
ing that the petition is complete or that
additonal information 1s required If the
petition 1s deficient, the noufication shall
state any additonal information required
The requested information correcting the
deficiency shall be received by the Execu-
tive Director within 30 days of the date of
the letter notifying the applicant of the defi-
cliency

(6) The Executive Director shall
approve or deny the petition within 90 days
of receiving an admunistratively complete
phased RACT peution. The Executive Di-
rector shall approve a petition for phased
RACT if the Executive Director determines
that compliance 1s not practicable by May
31, 1995, because of either the unavailabil-
ity of nitrogen oxides abatement equipment,
engineering services, or construction labor,
system unreliability, manufacturing
unreliability, equipment unreliability; or
other technological and economic factors as
the TNRCC determines are appropriate.

(7) Any person affected by the
Executive Director’s decision to deny a pe-
titon for phased RACT or to deny a revi-
sion to an approved phased RACT peution
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may appeal the decision to the Commission
within 30 days after the date of the deci-
sion. Such appeal is to be taken by written
notification to the Executive Director. Sec-
tion 103.71 of this title (relating to Request
for Action by the Commission) should be
consulted for the method of requesting
Commission action on the appeal. Ap-
proved petitions for phased RACT may be
revised by the Executive Director upon a
showing of just cause by the applicant.

(8) Approval of a phased RACT
schedule by the TNRCC does not waive any
applicable federal requirements or eliminate
the need for approval by EPA.

(9) (No change.)

(b) The Executive Director shall
inihate a reevaluation of the final compli-
ance dates specified in this undesignated
head (relating to Administrative Provisions)
one year after the adoption of this chapter.
The Executive Director shall evaluate the
practicability of all sources complying with
§117.105 (relating to Emission Specifica-
tions), §117.107 (relating to Alternative
System-Wide Emission Specifications),
§117.205 (relating to Emission Specifica-
tions), §117.207 (relating to Alternative
Plant-Wide  Emission  Specifications),
§117.305 (relating to Emission Specifica-
tions), §117.405 (relating to Emission Spec-
ifications), and §117.223 (relating to Source
Cap) of this title by May 31, 1995. The
Executive Director shall base the evaluation
on the information contained in the control
plans required by §§117.109, 117.209,
117.309, and 117409 of this title (relating
to Initial Control Plan Procedures). In eval-
uating the practicability of compliance by
May 31, 1995, the Executive Director shall
take into consideration the availability of
NO, abatement equipment, engineering ser-
vices, or construction labor; system
unreliability; manufacturing unreliability;
equipment unreliability; or other technologi-
cal and economic factors as the TNRCC
determines are appropriate. Within 15
months after adoption of this chapter, the
Executive Director shall publish notice in
the Texas Register of the intent to either
retain or extend by rulemaking the final
compliance dates of this undesignated head.

(c) The Executive Director may ap-
prove the use of a mobile source emission
reduction credit (MERC) to achieve NO,
emissions reductions equivalent to those re-
quired by this chapter, on an interim basis
from May 31, 1995 to the date of final
compliance, for a period not to exceed 36
mon.is. Any plan involving the use of a
MERC may be approved if the Executive
Director determines that it conforms to the
provisions of §117.570 of this title (relating
to Trading) and §114.29 of this title (relat-
ing to Accelerated Vehicle Retirement Pro-
gram). Executive Director approval does
not necessarily constitute satisfaction of all

federal requirements, nor eliminate the need
for approval by the EPA.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on May 25, 1994.

TRD-9441681 Mary Ruth Holder
Director, Lega!l Division
Texas Natural Resource
Consarvation
Commission

Effective date: June 23, 1994
Proposal publication date: Janusry 4, 1994

For further information, please cau. (512)
239-0615

¢ L4 ¢
* 30 TAC §117.580

The repeal is adopted under the Texas
Health and Safety Code (Vernon 1992) , the
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
purposes of the TCAA.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on May 25, 1994.

TRD-9441675 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Consarvation
Commission

Effective date: June 23, 1994
Proposal publication date: January 4, 1994

For futher information, please call: (512)
239-0615

¢« e .
Chapter 334. Underground and
Aboveground Storage Tanks

Suchapter A. General Provi-
sions
¢ 30 TAC §334.14

The Texas Natural Resource Conservation
Commission (TNRCC) adopts new §334.14,
concermning the adoption of a memorandum of
understanding (MOU) between the Attorney
General of Texas and the Texas Natural Re-
source Conservation Commission, with
changes to the proposed text as published in
the March 4, 1994, issue of the Texas Regis-
ter (19 TexReg 1535).

The MOU complies with the Environmental
Protection Agency's (EPA's) requirements as
delineated in 40 Code of Federal Regula-
tions, §281.42. This federal rule on state pro-
gram approval requires states to provide for
public intervention in the state civil enforce-
ment process.

The TNRCC received one comment from
Exxon Company, USA, who recommended

that the word "that” be deleted from the be-
ginning of paragraphs 5, 6, 7, 8 and 9 for
ease in reading and interpretation. The
TNRCGC has made this change as suggested
so that each paragraph in the memorandum
of undersianding (MOU) is consistent and
easier to understand.

The new section is adopted under the Texas
Water Code, §5.103 (Vernon 1988), which
provides the TWRCC with the authority to
adopt any rules necessary to camry out the
pswers and duties under the Texas Water
Code and other laws of this state, and Texas
Water Code, and other laws of this state.

The section is also adopted under the Texas
Water Code §5.104 (Vemon 1988), which
provides the requirements for a memorandum
of understanding between state agencies
when the responsbilities addressed are not
otherwise spacified in the Texas Water Code.

§334.14. Memorandum of Understanding
Between the Attorney General of Texas and
the Texas Natural Resource Conservation
Commission.

(a) Applicability. This MOU
applies to civil enforcement proceedings
and complaints filed on storage tanks sub-
ject to this chapter. Pursuant to the Texas
Water Code, §5.104, the Texas Natural Re-
source Conservation Commission adopts a
MOU between the Texas Natural Resource
Conservation Commission (TNRCC) and
the Attorney General of Texas. The MOU
contains the TNRCC’s and the Attorney
General’s interpretation concerning inter-
vention in the civil enforcement process
under the Texas Water Code. This section
applies as follows.

(1) The Texas Water Commis-
sion (now the Texas Natural Resource Con-
servation Commission, TNRCC) was
designated as the state agency for the regu-
lation of underground storage tanks by en-
actment of Senate Bul 779 of the 70th
Texas Legislature, 1987.

(2) The Texas Water Code au-
thorizes the Texas Natural Resource Con-
servation Commission to have instituted
civil suits for injunctive relief and the as-
sessment and recovery of a civil penalty,
whenever it appears that a person has vio-
lated, or is violating or threatening to vio-
late, any provision of the Texas Water
Code, or of any rule, permit, or other order
of the Texas Natural Resource Conservation
Commission.

(3) The Texas Water Code pro-
vides that at the request of the executive
director of the Texas Natural Resource Con-
servation Commussion, the Attorney Gen-
eral of Texas shall institute and conduct a
suit in the name of the State of Texas for
injunctive relief or to recover a civil pen-
alty, or for both injunctive relief and pen-
alty.
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(4) Federal regulations promul-
gated by the United States Environmental
Protection Agency pursuant to the Solid
Waste Disposal Act as amended by the
Resource Conservation and Recovery Act
of 1976. Subtitle I, require that any state
agency administering the Underground
Storage Tank Program authorized under that
Act provide for public participation m the
state enforcement process.

(5) Al citizen complaints fiicd,
either orally or in writing, that relate to
underground storage tanks will be investi-
gated timely and thoroughly by the Texas
Natural Resource Conservation Commis-
sion. Citizen complaint responses will be
first initiated by attempting to establish tele-
phone contact with the complainant within
48 hours of receipt of the complaint, and
concurrently beginning whatever records re-
view is necessary. Upon completion of the
investigation, the complainant will be in-
formed in writing of the results. In addition,
the complainant will be apprised of the
ultimate resolution of the problem The ex-
ecutive director of the Texas Natural Re-
source Conservation Commission shall keep
a complaint file in accordance with §337 4
of this title (relating to Enforcement)

(6) Notice of proposed settle-
ments of civil enforcement actions that re-
late to underground storage tanks will be
published by the Attorney General of Texas
in the Texas Register (except where imme-
diate action is necessary to adequately pro-
tect human health and the environment) and
that opportunity will be provided for the
public to comment on such proposed settle-
ments

(7) Nothing 1n this agreement
shall be construed to himit or impair the
Attorney General's right to control and di-
rect litigation on behalf of the state

(8) The Attorney General will
not oppose intervention where permissive
intervention may be authorized by statute,
rule, or regulation 1nto any civil suit involv-
ing the State of Texas relating to violations
of the Underground Storage Tank Program
by any citizen having an interest which is or
may be adversely affected

(9) The Attorney General, on
behalf of the State of Texas, will consent to
a proposed judgment 1n an action to enjomn
violations of the Underground Storage Tank
Program only after the publication of notice
which provides at least 30 days for public
comment on the proposed judgment prior to
its entry by the court, provided that the
Attorney General may permit an exception
to the 30-day comment period if a settle-
ment or judgment is required to avoid de-
lays that would adversely affect public
health or the environment.

(b)  Execution by all signatories
After cxecution by all signatonies, this

agreement shall remain in effect until re-
scinded by formal action of either agency.

(c) Effecuve date The effective
date of the memorandum of understanding
is the effective date of this rule adoption.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found lo be a vald exercise of the agen-
cy's legal authordy

Issued i Austin, Texas, on June 3, 1994

ThD-9441796 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
CGonservation
Commission

Effective date: June 24, 1994
Proposal publication date March 4, 1994

For further information, please call (512)
239-6087

¢ L ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part XIII. Texas
Commission on Fire
Protection

Chapter 421. Standards for
Certification
* 37 TAC §421.3

The Texas Commussion on Fire Protection
adopts an amendment to §421 3, concerning
minimum standards set by the commission,
without changes to the proposed text as pub-
lished in the March 8, 1994, issue of the
Texas Register (19 TexReg 1631)

The justiication for the section will be that the
public will be assured that testing of skills that
are required to function safely and effectively
as fiwe protection personne! wilt not be com-
promised

The change adds functional position descrip-
tions for struciural fire protection personnel
and aircraft fire fighting and rescue person-
nel The descriptions dentily lasks and es-
sential job functions necessary for fire
protection personnel to perform safely and
efficiently in order to justfy examination pro-
cedures which test the capabilty of examin-
ees to perform those functions

No commentis were received regarding adop-
tion of the amendment

The amendment is adopted unider the Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt ruies for the adminis-
tration of s powers and duties; and the
Texas Governmemt Code, §419022(a)(5).
which provides the commission with authority
to establish minimum standards for admis-
sion to employment as fire prolection person-
nel and for advanced or specalized fre
protection personnel posthions

19 TexReg 4556 June 10, 1994 Texas Register ¢

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441811 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date: June 24, 1994
Proposal publication date March 8, 1994

For further wformation, please call (512)
918-7184

¢ ¢ ¢
Chapter 423. Fire Suppression

Subchapter B. Minimum Stan-
dards for Aircraft Crash and
Rescue Fire Protection Per-
sonnel

* 37 TAC §423203

The Texas Commssion on Fre Protection
adopts an amendment to §423 203, concern-
ing mmimum standards for basic aircraft res-
cue and fwe protection personnel certification,
without changes to the proposed text as pub-
hshed in the March 8, 1994, issue of the
Texas Register (19 TexReg 1632)

The justification for the secion will be that
potential applicants for certification from other
junisdictions will have specific guidelines by
which the commssion staff will determine
equivalency and local fire depariments can
eliminate duplication of training costs.

The amendment provides guidelines for the
evaluation of military and out-of-state training
for awcraft rescue and fire proteclion person-
nel consistent with similar guidelines for
structure fire fighters

No comments were recewved regarding adop-
tion of the amendment

The amendment is adopted under the Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and duties; the Texas
Government Code, §419.022, which provides
the commission with authorty to establish
minimum traning standards for fre protection
personnel in advanced or specialized fire pro-
tection personnel positions

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vaix exercise ol the agen-
cy's legal authority

Issued in Austin, Texas, on June 3, 1994

TRD-9441812 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date June 24, 1994
Proposal publication date March 8, 1994



For further information, please call (512)
918-7184

] L ¢

Chapter 425. Fire Protection
Instructor

Subchapter A. Fire Service In-
structor Certification

® 37 TAC §§425.1, 425.3. 425.5,
425.7

The Texas Cominission on Fwe Protection
adopts the repeal of §§4251, 4253, 4255,
and 425.7, concerning Fire Service Instructor
Certification, without changes to the proposed
text as published in the March 8, 1994, 1ssue
of the Texas Register (19 TexReg 1634)

The justification for the new sections will be
that potential applicants for certification from
other junsdictions will have specific gude-
lines by which the commission staff will deter-
mine equivalency and local fre depariments
can eliminate duplication of traiming costs

The repealed sections are replaced by new
sections that provide guidelines for the evalu-
ation of military and out-of-state traming for
fire service nstructor certification consistent
with similar guidelines for structure fre fight-
ers and renumbers the repealed sections
without substantive change for admmistrative
convenience.

No comments were recewved regarding adop
tion of the repeals

The repeals are adopted under the Texas
Government Code, §419 008, which provkies
the Texas Commission on Fire Protection
with authority to adopt rules for the admins
tration of ds powers and duties, and Texas
Government Code, §419 028(b)(3), which
provides the commission the authorty to cer-
tify persons as qualified fire protection pe:-
sonnel wstructors under condtions the
commission prescribes

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen
cy's legal authordy

Issued in Austin, Texas, on June 3, 1994

TRD-9441813 Jack Woods
Qeneral Counsel
Texas Commussion on Fie
Protection

Effeclive date: June 24, 1994
Proposal publication date March 8, 1994

For further information, please call (512)
918-7184

¢ ¢ 4

e 37 TAC §§425.1, 425.3, 425.5,
4257, 4259

The Texas Commission on Fwe Protection
adopts new §§4251, 4253, 425 5, 4257,
and 425 9, concerning Fire Service Instructor
Certification, without changes to the proposed
text published in the March 8, 1994, issue of
the Texas Register (19 TexReg 1635)

The justification for the new sechons will be
that potential apphcants for certification from
other jurisdictions will have specific guide-
lines by which: the commussion statf will deter-
mine equivalency and local fre departments
can ehminate duplication of traming cosls

In addition to providing guidelines for the
evaluation of military and oul-of-state traming
for fire service instructor certification consis-
tent wih similar guidelines for structure fire
fighters, the new subchapter retams the text
establishing certification requirements for var-
ous levels of fue service msiructor certifica-
tion, but renumbers the sections for
admunstrative convemence

No comments were recewved regarding adop-
tion of the new sections

The new sections aie adopled under the
Texas Goveinment Code, §419 008, wiuch
provides the Texas Commussion on Fire Pro-
tection with authonity to adopt rules for the
admnistration of ds powers and duties, and
Texas Government Code, §419028(b)(3).
which provides the commission the authority
to certify persons as qualiied fire protection
personnel instructors under conditions the
comimssion prescribes

This agency hereby certiies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authonty

Issued m Austin, Texas, on June 3, 1994

TRD 9441814 Jack Woods
Genoral Counsel
Texas Commission on Fire
Protection

Ftlective date June 24, 1994
Proposal publication date March 8, 1994

For fudher mforrmation, please call (512)
918-7184

¢ L4 ¢
Subchapter C. Fire Education
Specialist Certification

* 37 TAC §§425.301, 425.303,
425.305, 425.307

The Texas Commussion on Fire Protection
adopts the repeal of §§425.301, 425303,
425 305, and 425307, concerning Fre Edu-
cation Specialist Certification,  without
changes to the proposed lext as published in
the March 8, 1994, issue of the Texas Regis-
ter (19 TexReg 1636)

The justiication for the new sections replac-
ng the repealed sections will be that potential
apphicants for certification from other junsdic-
tions will have specific guidelines by which
the commuission staif will determine equiva-
lency and local fire departiments can eliminate
duphcation of traiming costs

The repealed sections are replaced by new
sentions that provide guidelines for the evalu-
alion of mitary and out-of-state traming for
fre education speciahst certification consis-
tent with similar gudelines for fwe service
mstructors and renumbers the repezaled sec-
tions without substantive change for adminis-
trative convenience

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Gov-
ernment Code, §419.008, which provides the
Texas Commission on Fire Protection wih
authority to adopt rules for the administration
of its powers and duties; and Texas Govern-
ment Code, §419 028(b)(3), which provides
the commssion the authorty to certiy per-
sons as qualfied fre protection personnel
mstructors under conditions the commissiorn
prescribes

This agency hereby certifies that the tule as
adopted has been reviewed by legal counsel!
and found to be a vald exercise of the agen-
cy's legal authortty.

Issued i Austin, Texas, on June 3, 1994

TND-9441815 Jack Woods
General Counse!
Texas Commussion on Fire
Protection

Effective date June 24, 1994
Proposal publication date Maich 8, 1994

For further information, please call (512)
918-7184

¢ ¢ ¢

* 37 TAC §§425.301, 425.303,
425.305, 425.307, 425. 309

The Texas Commission on Fwe Protection
adopts new §§425.301, 425303, 425305,
and 425.307, concerning Fire Education Spe-
ciabst Certification, without changes fo the
proposed text as published in the March 8,
1994, ssue of the Texas Register (19
TexReg 1637)

The justification lor the sections will be that
potential applicants for certification from other
junsdictions will have speciic gudelines by
which the comnussion statf will determine
equivalency and local fwe departments can
eliminate duplication of training costs

In addhion to providing guidelines for the
evaluation of miltary and out-of-state traming
for twe education speciabst certification con-
sistent with ssmilar gudelines for fire service
nstructors, the new subchapter retans the
text establishing certification requrements for
varous levels of fire education specialist cer-
tification, but renumbers the sections for ad-
ministrative convenience

No comments were recewved regarding adop-
tion of the new sections

The new sections are adopted under the
Texas Government Code, §419.008, which
provides the Texas Commussion on Frre Pro-
tection with authority o adopt rules for the
administration of its powers and duties; and
Texas Government Code, §419 028(b)(3),
which provides the commssion the authority
to certify persons as qualified fire protection
personnel instruciors under condtions ihe
commission prescrives

This agency hereby certiies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authonty
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Issued in Austin, Texas, on June 3, 1994

TAD-944 1816 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effeclive date: June 24, 199
Proposal publication date: March 8, 1994

For {urther mformation, please call (512)

918-7184

. ¢ ¢

Subchapter D. Associate In-
structor Certification
e 37 TAC §425.401

The Texas Commussion on Fire Protection
adopts an amendment §425 401, concerning
minimum standards for associate instructor
certification, with change to the proposed text
as published in the March 8, 1994, i1ssue of
the Texas Register (19 TexReg 1638) The
change is a grammatical change to remove a
dangling participle in subsection (d)(1)

The justification for the section will be that
potential applicants for certification from other
risdicions wiil have specific guidelines by
which the comnussion statt will determine
equivalency and local fre departments can
elmnate duphcation of traming costs

The amendment provides guidelines for the
evaluation of miitary and out-of-state traming
for associate instructor certification consistent
with similar guidelines for fire service instruc-
fors and deletes an obsolete form number

No comments were received regarding adop-
tion of the amendment

The amendment i1s proposed under Texas
Government Code, §419 008, which provides
the Texas Commussion on Fre Protection
with authority to adopt rules for the adminis-
tration of its powers and duties, and Texas
Government Code, §419.028(b)(3), which
provides the commussion the authority to cer-
uty persons as qualfied fire protection per-
sonnel instructors under conddions the
commission prescribes

§425 401. Muumum Standards For Avsoci-
ate Instructor Certificatton

(a) The Associate Instructor certifi-
cate 1s destgned for individuals that are not
full-ume, full paid fire protection personnel,
employees of a department of a state
agency, an educational nstitution or politi-
cal subdivision-devoting full time to fire
service training o1 related responsibihities
and who do not qualify for instructor certfi-
cation 1n the other instructor categories

(b) An out-of-state or military in-
structor training program may be accepted
by the commission as meeting the training
and experience requirements for certifica-
tion for evaluation and found to be equiva-
lent to or to exceed the commission
approved 1nstructor course for that particu-
lar level of fire service instructor certifica-
tion

{c) In order to be certified as an
Associate Instructor the individual must
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(1) have completed a commis-
sion approved "Methods of Teaching”
course consisting of at least 40 class hours
or three college semester hours. and

(2) submit an instructor applica-
tion approved by a fire chief, training offi-
cer or coordmnator, and

(3) submut an instructor applica-
tion, with documentation to verdy the
aforementioned 1items to the commusston for
processing

(d) Approved Areas of Instruction
Shall Include

(1) Individuals shall provide ac-
ceptable proof of traming at the time of
application 1n each basic and advanced sub-
ject area 1 which they desire to provide
instruction  Individuals must have com-
pleted the course they are seeking to in-
struct or have completed comparable
traning 1n the same subject area Proof of
training in a subject need be submitted only
once The following items are acceptable
for proof of tramning

(A) submut a copy of a com-
mission approved certificate of completion
bearing the course approval number and
course 1dentification number,

(B) college semester courses
of equivalent tramning identified on college
transcripts, or

(C) provide complete written
documentation of equivalent training for
staff review

(2) individuals destring to 1n-
struct 1n basic and advanced subjects they
have not previously been approved for,
must meet the requurements of §425 301(c)
(1) of this utle (relating to Mimmum Stan-
dards for Basic Fire Education Specialist
Certification) for acceptable proof of train-
ing Proof of training shall be attached and
submutted with a Course/School Prior Ap-
proval Form when making application for
course approval by the commission

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

issued in Austin, Texas, on June 3, 1994

TRD-9441817 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date June 24, 1994
Proposal publication date March 8, 1994

For further information, plesase call (512)

918-7184

¢ ¢ ¢

Chapter 429. Minimum
Standards for Fire Inspectors

* 37 TAC §429.3

The Texas Commission on Fire Protection
adopts an amendment to §4293 concerning
minunum standards for Basic Frre Inspector
certification, with changes to the proposed
text as published in the March 8, 1994, i1ssue
of the Texas Register (19 TexReg 1639) The
change dcletes the words "on campus™ in
describing resxdent Natwonal Fre Academy
courses, to aliow credt for resxent courses
delivered "off campus” but not for “hand-off*
NFA courses

The justification for amending the section will
be that potential applicants for certification
will have an addtional source of training re-
quired for certification as fire inspection per-
sonnel

The amendment to the section adds National
Fre Academy resident courses as an alierna-
tive to the Basic Fire Inspection Personnel
Cumculum for basic fire inspector certifica-
ton The new language requires completion
of the core course, Fwe Inspection Principies
(80 hours), and requires an additional two 80
hour courses from a selection of five specified
courses

No comments were receved regarding adop-
tion of the amendment

The amendment is adopted under the Texas
Government Code, §419 008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of s powers and duties, and the
Texas Government Code, §419022(a)(5),
which provides the commussion with authorty
to establish minimum standards for admnus-
sion to employment as fire protection person-
nel and for advanced or specialized fre
protection personnel postions

§429 3 Minunum Standards for Basie Fire
Impector Ceriiftcation

(a) The effective date of this sec-
tion shall be January !, 1994 Traning pro-
grams that are intended to satisfy the
requirements of this section, that are started
after the effective date of this section, must
meet the curriculum, competencies, hours
and examunation requirements of this sec-
tion

(b) In order to be certified by the
commission as a Basic Fire Inspector an
individual must

(1) complete a commission ap-
proved fire inspection program and success-
fully pass the commission examinaton as
specified 1n Chapter 439 of this title (relat-
ing to Examinations for Certitication)
within one year from the date of imual
appowntment to the posiuon An approved
basic fire inspection program shall consist
of one of the following



(A) Completion of the com-
mission approved Basic Fire Inspector Cur-
riculum as specified in Chapter 4, of the
jcommission’s document titled ”Commussion
Certification Curriculum Manual,” as
adopted by reference in §443.7 of this title,
(relating to Basic Fire Inspector Curricu-
lum); or

(B) Successful completion of
an out of state training program which has
been submitted to the commisston for eval-
uation and found to meet the mimmum
requirements as listed in the Basic Fire In-
spector Curriculum as specified 1in Chapter
4, of the commission’s document titled
"Commission  Certification ~ Curriculum
Manual" as adopted by reference in §443 7
of this title (relating to Basic Fire Inspector
Curriculum); or

(C) Possession, as a mini-
mum, of an Associate Degree from an
accredited college or university and suc-
cessful completion of the following college
courses: Fundamentals of Fire Protection-3
semester hours; Fire Protection Systems-3
semester hours; Fire Prevention-3 semester
hours; Building Code-3 semester hours,
Building Construction-3 semester hours:
Hazardous Materials I-3 semester hours,
Fundamentals of Speech-3 semester hours,
TOTAL SEMESTER HOURS 2I. NOTE-
Building Code and Building Construction
may be combined wnto a single 3 semester
hour class. If this is the case, the total
semester hours may be reduced to 18, or

(D) successful completion of
a minimum of 240 hours of instruction in a
National Fire Academy resident program
for Fire Inspection. The resident program
must include the basic course, Fire Inspec-
tion Principles (80 hours), and a minimum
of 160 hours of instruction in at least two of
the following courses:

(i) Fire Prevention Spe-
cialist I (80 hours); or

(ii) Plans Review for In-
spectors (80 hours), or

(iii) Code Management.
A Systems Approach (80 hours); or

(iv) Management of Fire
Prevention Programs (80 hours) ; or

(v) Strategic Analysis of
Fire Prevention Programs (80 hours).

(¢) National Fire Academy resident
courses of equal or greater class hours that
replace a course discontinued by the Na-
tional Fire Academy may be used towards
requirements for certification in place of the
disconti aed course.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vaid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on June 3, 1994

TRD-9441818 Jack Woods
General Counsel
Texas Commussion on Fire
Protection

Effective date June 24, 1994
Proposal publication date. March 8, 1994

For further mformation, please call: (512)
918-7184

¢+ L4 L4
Chapter 437. Fees
* 37 TAC §437.3

The Texas Comwmission on Fire Protection
adopts an amendment to §437.3, concerning
certification fees, with changes to the pro-
posed text as published in the December 14,
1993, issue of the Texas Register (18
TexReg 9293). The changes Jiclude the part-
time fire protection employees in the certifica-
tion fees and delete the “imded™ categories of
certificaton (which have been repealed) from
the hst of minimum level certification

The amendment is justified by administrative
convenence of standardized time periods for
submission of nformation to the commission,
consistent with rules in other chaplers of this
tdle. The change apphes certification fees to
part-time fire protection employees i1s neces-
sary to clanfy fee requiremenls

The amendment changes from ten days to 14
calendar days in §437.3(h) and (i) the time
period required for notice of re-employment
The result of enforcing this section will be a
clearer understanding by regulated entities of
time periods for reporting information and cer-
tification fees

No comments were recewved regarding adop-
tion of the amendment.

The amendment 1s adopted under the Texas
Government Code, §419.008, which provides
the Texas Commussion on Fire Protection
with authortly to adopt rules for the adminis-
tration of its powers and duties, and Texas
Government Code, §419 026, which autho-
rizes the commission to establish fees relat-
ing to certification and basic certilication
tesis

§437 3. Fees Certification

(a) A $20 certification fee 1s re-
quired for each certificate issued by the
commisston, including certificates for part-
time fire protection employees

(b)-(d) (No change.)

(e) The following are mimimum
level certificates as defined by the Govern-
ment Code, Executive Branch, Chapter 419
and Commussion rules as being iequired as
a condition of assignment to the respective
discipline

(1) Basic Structural Fire Protec-
tion Personnel;

(2) Basic Aircraft Crash and
Rescue Fire Protection Personnel,

(3) Marine Fire Protection Per-
sonnel,

(4) Fire Inspector,
(5) Fire and Arson Investigator,

(6) Arson Investigator/Law En-
forcement Personnel;

(7) Part-ime Fire Protection
Employees
(H-(g) (No change)

(h) If a person who was placed on
the Commission's inactive status hList re-
enters the fire service, with a break in ser-
vice of less than one year, the employing
entity must

(1) within 14 calendar days of
employment, notify the Commussion that
the individual has been employed;

(2) within one year from the
date of employment, make application for
certification of the individual and pay the
certification fee as required by subsection
(a) of this section (concerning certification
fees). Upon payment of the required fees,
the certificates previously held by the indi-
vidual, for which he or she continues to
qualify, will be re-issued. The employing
entity has the option of making the applica-
tion and paying the fee at any ume within
the one-year period.

(1) If a person who was placed on
the Commission’s nactive status list re-
enters the fire service, with a break in ser-
vice of one year or longer, the employing
entity must:

(1) within 14 calendar days of
employment, notify the Commussion that
the individual has been employed:

(2) prior to assignment to any
fire suppression duties, obtain documented
proof that the individual has passed the
written proficiency test as required by
§439 17 of thus title (relating to Testing for
Proof of Proficiency) within one calendar
year prior to the date of employment; and

(3) within one year from the
date of employment, make application for
certification of the individual and pay the
certification fee as required by subsection
(a) and (b) of this section (concerning certi-
fication fees). Upon payment of the re-
quired fees, the certificates previously held
by the individual for which he or she con-
tinues to qualify, will be re-issued. The
employing entity has the option of making
the application and paying the fee at any
time within the one-year period

()-(k) (No change)
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441819 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date: June 24, 1994

Proposal publication date: December 14,
1998

For turther information, please call: (512)
918-7184

L 4 ¢ 14

Chapter 439. Examinations for
Certification

¢ 37 TAC §439.7

The Texas Commission on Fire Protection
adopts an amendment to §439.7, concerning
examination procedures, without changes to
the proposed text as published in the March
8, 1994, issue of the Texas Register (19
TexReg 1640).

The justification for the amended section will
be that potential applicants for certification
receive necessary information about testing
procedures and that the examination is ad-
ministered in a consistent manner.

The amendment adds new subsections which
dstinguish between pilot questions on a certi-
fication examination and active questions and
prescribe limits o the number of questions
and the length of time aliowed to take the
written examination.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Gov-
ernment Code, §419.008, which provides the
Texas Commission on Fire Protection with
authority to adopt rules for the administration
of its powers and duties; Government Code,
§419.032(b) , conceming basic cerification
examinations; and Government Code,
§419.034 (d) and (e), concerning proficiency
examinations.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on June 3, 1994

TRD-9441820 Jack Woods
QGeneral Counsel
Texas Commission on Fire
Protection

Effective date: June 24, 1994

Proposal publication date: March 8, 1994
For further information, please call: (512)
918-7184

¢ ¢ ¢

Chapter 443. Adoption by
Rerfernce

* 37 TAC §§443.1, 4413, 4437,
4439

The Texas Comaussion on Fire Protection
adopts amendments 1o §443 1, concerning
the Basic Fwe Suppression Cumculum,
§443.3 concerning the Basic Ancrafi Rescue
and Fire Protection Personnel Cumculum,
§443.7, concerning the Basic Fire Inspection
Personnel Cumiculum, and §443 9, concern-
ing the Basic Fue and Arson Investigation
Personnel Cumiculum, without changes lo the
proposed text as published in the March 8,
1994, ssue of the Texas Register (19
TexReg 1775)

The justification for the sections will be a
clearer understanding in the fire service of
that portion of the cumcula that 1s subject to
wrtten and pe.formance testing and more
efective evaluation ol twre seivice traming

The amended sections reflect a change in the
format of all of the chapters of the cumiculum
manual to allow writen erammation ques-
tions to be drawn form all competencies,
whether or not the competency 1s also subject
to performance skills testing In addiion, the
amended sections include a new addiess for
the commuission

No comments were received regarding adop-
tion of the amendments

The amendments are adopled under the
Texas Government Code, §419 008, which
provides the Texas Commission on Fre Pio-
tection with authority to adop! rules for the
administration of ds powers and duties, and
Texas Government Code, §419 002, which
provides the commussion with authority to es-
tabish minimum trainng standards for fwe
protection personnel

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on June 3, 1994

TRD-944 1821 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date June24, 1994

Proposal publication dale March 15, 1994
For further wmformation, please call (512)
918-7184

* ¢ L J

Chapter 471. Standards for
Volunteer Certification

e 37 TAC §471.5

The Texas Comnussion on Fwe Protection
adopts an amendment to §471.5 concerning
standards for volunteer certification, without
changes to the proposed text as pubhshed in
the March 8, 1994, issue of the Texas Regis-
ter (19 TexReg 1640)
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The justiication tor this seclion is an increase
n accessibiity tor recognized tranung for vol-
unteer fire fighters

Section 471 5 conforms the defintion of "ap-
proved traming™ to substantve rules which
allow additional alternatives for training to be
approved for use toward any level of certifica-
tion

No comments were received regarding adop-
tion of the amendment

The amendment 1s adopted under the Texas
Government Code, §419 008, which provides
the Texas Comumussion on Fire Protection
with authorty to adopt rules for the adminis-
traton of ds powers and duties, and
§419 071(e). which provdes the Texas Com-
mission on Fue Prolection with authority to
establish rules for qualifications 1elating to
education, training programs, continuing edu-
cation, and testing procedures for the volun-
teer certification program

Tlis agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on June 3, 1994

TRD 9441822 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Etlective date June 24, 1994
Proposal publication dale: March 8, 1994

For further information, please call (512)
918 7184

¢ L/ L4

Chapter 475. Volunteer Fire
Fighter Instructor and
Instructor Training

* 37 TAC §475.9

The Texas Comnussion on Fre Protection
adopts the repeal of §475 9 concerning mini-
mum standards for volunteer instructional
specialist certification, without changes to the
proposed text as published n the March 8,
1994, 1ssue of the Texas Register (19
TexReg 1640)

The justiication for this section will be an
mcrease n the number of certified instructors
available for volunteer fire fighters.

The repealed section will be replaced by a
new section pertaining to volunteer associate
instructor certification, which conforms the
volunteer nstructor rules to similar rules for
instructors of pad fire protection personnel

No comments were receved regarding adop-
tion of the repeal

The repeal i1s adopted under the Texas Gov-
ernment Code, §419 008, which provides the
Texas Commission on Fire Protection with
authority to adopt rules for the administration
of its powers and duties, and §419.071(e),
which provides the Texas Commi=sion on
Fwe Protection with authorty to ostablish
rules for qualfications relating to education,
traming programs, continuing education, and




tasting procedures for the volunteer certifica-
tion program.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441823 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date: June 24, 1994
Proposal publication date: March 8, 1994

For futher information, please call (512)
918-7184

¢ ¢ ¢
* 37 TAC §475.9

The Texas Commission on Fire Protection
adopts new §475.9, conceming minimum
standards for volunteer associate instructor
certification, without changes to the proposed
text as published in the Texas Register (19
TexReg 1641).

The justification for this section will be an
increase in the population of certified instruc-
tors for the volunteer fire fighters.

The new §475.9 replaces the instructional
specialist certification and is designed for in-
dividuals who do noat qualify for instructor
certification in other instructor categories. The
new section conforms the volunteer instructor
rules to similar rules for instructors of paid fire
protection personnel.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under the Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authority to adopt rules for the adminis-
tration of its powers and dutes; and
§419.071(e), which provides the Texas Com-
mission on Fire Protection with authority to
establish rules for qualifications relating to
education, training programs, continuing edu-
cation, and testing procedures for the volun-
teer certification program.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994

TRD-9441824 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date: June 24, 1994

Proposal publication date: March 8, 1994

For futher information, please cal: (512)
918-7184

¢ L4 ¢

Chapter 477. Volunteer Fire
Fighter Training Facilities

* 37 TAC §477.1, 471.9, 477.11

The Texas Commission on Fire Protection
adopts amendments to §§477.1, 477.9, ad
477 .11, conceming volunteer fire fighter train-
ing facilties, without changes to the proposed
text a published in the March 8, 1994, issue
of the Texas Register (19 TexReg 1641)

The justification for the seclions will be a
more efficient organization of the requre-
ments for training facility resources and mint-
mum acceplable levels of safety for live fre
training evolutions.

Section 477 1 replaces the language requr-
ing a "burn building™ with language requiring a
"building suitable for live fire training.” The
change is intended to clarify the resource
requrements to permit a training facility to
utilize a specially constructed burn building,
as well as an acquired structure thal is sut-
able for live fire training.

Section 477.9(g) adds the words "where ap-
plicable”, dealing with commussion approval
for courses when it is needed. The change in
§477.9(g) also changes the signature needed
from centified instructor to chiet training offi-
cer/coordinator. The changes to §477.11
clarifies the language dealing with certificates
issued under Chapter 425 and clarfies the
definition of Guest Instructors.

No comments were receved regarding adop-
tion of the amendments

The amendments are adopted under the
Texas Government Code, §419.008, which
provides the Texas Comnussion on Fire Pro-
tection with authority to adopt rules for the
administration of its powers and duties; and
§419071(e), which provides the Texas Com-
mission on Fire Protection with authority to
establish rules for qualifications relating to
education, traning programs, continuing edu-
cation, and testing procedures for the volun-
teer centification program.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994,

TRD-3441825 Jack Woods
General Counsel
Texas Commission on Flre
Protection

Effective date: June 24, 1994
Proposal publication date: March 8, 1994

For further information, please call. (512)
918-7184

¢ ¢ ¢

Chapter 478. Volunteer Fire
Inspector

* 37 TAC §§478.1, 478.3, 478.5,
478.7, 4789, 478.11

The Texas Commission on Fire Protection
adopts new §§478.1, 478.3, 478. 5, 4787,

478.9, and 478.11 concerning volunteer fire
inspectors, wthout changes to the proposed
fext as published in the March 15, 1994,
issue of the Texas Register (19 TexReg
1642).

The justification for this section will be an
ncrease in fire prevention and protection
from volunieer personnel.

These new sections will allow the volunteer
fire fighters to obtain a volunteer fire inspector
certification on a voluntary basis. The require-
ments for basic and advanced levels of volun-
teer fire inspectors mirror the requirements
for paid fire inspectors

No comments were received regarding adop-
ton of the new sectons.

The new sections are adopled under the
Texas Government Code, §419.008, which
provides the Texas Commission on Fire Pro-
tection with authordy to adopt rules for the
administration of its powers and duties; and
§419.071(e), which provides the Texas Com-
mission on Fire Protection with authority to
establish rules for qualifications relating to
education, training programs, continuing edu-
cation, and testing procedures for the volun-
teer certification program.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on June 3, 1994

TRD-944 1826 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effeclive date June 24, 1994
Proposal publication date: March 15, 1994

For further information, please call: (512)
918-7184

L4 ¢ ¢

Chapter 481. Volunteer Fire
Fighter Fees

* 37 TAC §48L11

The Texas Commussion on Fire Protection
adopts an amendment to §481.11, concem-
ing volunteer fiwre fighter fees, without
changes to the proposed text as published in
the March 8, 1994, issue of the Texas Regis-
ter (19 TexReg 1642).

The justification for the section will be a more
equitable allocation of cost of conducting ex-
aminations

The new §481.11 establishes fees for the
volunteer fire fighters 1o take written and skills
examinations.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Government Code, §419.008, which provides
the Texas Commission on Fre Protection
with authority to adopt rules for the admines-
tfration of s powers and dubes; and
§419.071(e), which provides the Texas Com-
mission on Fire Protection with authority to
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establish rules for qualifications relating to
education, fraining programs, continuing edu-
cation, and testing procedures for the volun-
teer certification program

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994

TRD-9441827 Jack Woods
General Counsasl
Texas Commussion on Fire
Protection

Eftective date. June 24, 1994
Proposal publication date March 8, 1994

For further information, please call. (512)
918-7184

¢ L4 ¢

Chapter 483. Volunteer Fire
Fighter Safety

* 37 TAC §4833

The Texas Commussion on Fiwe Protection
adopts an amendment to §483 3, concerning
volunteer fire fighter safety, withoul changes
to the proposed text as published in the
March 8, 1994, issue of the Texas Register
(19 TexReg 1643)

The justification for this rule amendment will
be elimination of unnecessary cosis to the
public by reducing the frequency of ar sam-
rle testing.

The amendment to §483.3 makes a gram-
matical change to begin a new sentence with
the word "Samples” and changes the text to
provide for arr used o fill the cylinders of self-
contained breathing apparatus to be tested at
least semi-annually The second change to
the text is a correction to make the section
the same as the pauwd fre prolection personnel
standard §4353.

No comments were received regarding adop-
tion of the amendment

The amendment is adopted under the Texas
Government Code, §419.008, which provides
the Texas Commussion on Fire Protection
with authority to adopt rules for the adminis-
fraton of ds powers and duties, and
§419.071(e), which provides the Texas Gom-
mission on Fre Prolechon with authorty to
establish rules for qualifications relatng to
education, training programs, continuing edu-
cation, and testing procedures for the volun-
teer certification program.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994

TRD-944 1828 Jack Woods
General Counsel
Texas Commission on Fire
Protection

Effective date. June 24, 1994
Proposal publication date: March 8, 1994

For further information, please call: (512)
9187184

¢ L4 *

Chapter 487. Eligibility for
Volunteer Fire Fighter
Certification as Fire
Protection Personnel

* 37 TAC §487.1

The Texas Commission on Fire Protection
adopts as amendment to §487.1, concerning
eligibility for volunteer fire fighter certification
as fire protection personnel, without changes
to the proposed text as published in the
March 8, 1994, 1ssue of the Texas Register
(19 TexReg 1643)

The rule change is justified by the need to
make rules consistent with the statutory
changes

The amendment to §487.1 deletes old lan-
guage that allowed a bridging mechanism
between volunteer programs and provides
new language that a volunteer must be certi-
fied through the commission to become certi-
filed as a fire protection personnel

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Government Code, §419.008, which provides
the Texas Commission on Fire Protection
with authonty 1o adopt rules for the adminis-
fration of s powers and duties; and
§419.071(e), which provides the Texas Com-
mission on Fre Protection with authority to
establish rules for qualificalions relating to
education, tramning programs, continuing edu-
cation, and testing procedures for the volun-
teer certfication program.

This agency hereby certifies that the rule as
adopied has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on June 3, 1994,

TRD-39441829 Jack Woods
General Counsal
Texas Commission on Fira
Protection

Effectve date June 24, 1994

Proposal publication date: March 8, 1994
For further information, please call: (512)
918-7184

L4 L4 ¢

Chapter 503. Flammable
Liquids Equipment Testing
Laboratory Rules

* 37 TAC §§503.1-503.8

The Texas Commission on Fire Protection
adopts new §§503.1-503.8, concerning re-
quirements for testing laboralories that desire
1o obtain approval by the Texas Commission
on Fire Protection 1o test flammable liquids
equipment used in refail service stations.
Section 503.6 1s adopted with changes to the

proposed text as published in the March 15,
1994, issue of the Toxas Register (19
TexReg 1780). Sections 503.1-503.5, and
5037-503.8 are adopted withoul changes
and will not be republished.

These sections are necessary to establish
procedures and standards for approving labo-
ratories that perform standardized tests on
flammable liquids equipment used in relail
service slations.

The effect of these sections will be the cre-
ation of procedures and standards for provid-
ing safely standards for flammable liquid
equipment used in retail service stations.

No comments were received regarding adop-
tion of the new sections.

The new sections are adopted under the
Texas Government Code, §419.008, which
provides the Texas Commission on Fire Pro-
tection with authority to adopt rules for the
administration of its powers and duties and
Health and Safety Code, §753.003(a), which
provides the commission with authority to es-
tablish rules for the safe storage, handiing,
and use of flammable liquids at retail service
stations.

§503.6. Alternute Method for Approv-
al. Testing laboratories seeking approval
for product categories which are not within
the product categories OSHA investigates
and are therefore unable to obtain OSHA
approval, may submit an application to the
Commission as set forth in §503.7 of this
title (relating to Applications). This alter-
nate method of approval cannot be used by
laboratories to obtain Commission approval
for product categories that are within the
scope of the OSHA Nationally Recognized
Testing Laboratory program.

(1) General Requirements. A
testing laboratory approval will be based on
consideration of the following:

(A) organizational, manage-
rial, and financial independence from cli-
ents,

(B) financial stability for
continuing operations and to withstand the
loss of a client;

(C) scope of testing opera-
tions including certification programs;

(D) training and experience
of technical personnel; and

(E) physical facilities.

(2) Quality System. The testing
laboratory shall maintain a quality system.
The quality system shall describe the labo-
ratory’s commitment to good laboratory
practice and quality test procedures. The
laboratory must have a quality manager
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who is responsible for implementing the
quality system. The quality manager shall
have access to upper management to ensure
the quality system is maintained. The poli-
cies and procedures of the quality system
shall be documented in a quality manual.
The manual shall be clearly understood by
all personnel involved in testing and certifi-
cation. The quality manual shall also con-
tain the following:

(A) a policy statement from
the upper management to show their com-
mitment to the quality system;

(B) procedures for documen-
tation of measurements and test methods to
ensure traceability;

(C) procedures for control of
documentation;

(D) procedures for calibra-
tion and maintenance of testing equipment;

(E) procedures for handling
unusual situations and departures from stan-
dard policies and procedures;

(F) procedures for audit and
review; and

(G) procedures for develop-
ing new test methods for the testing of new
products.

(3) Product testing and evalua-
tion. A testing laboratory must demonstrate
the ability to use recognized product stan-
dards in determining the acceptability of
any product covered by the certification
program,

(A) In the absence of a rec-
ognized product standard for a product cate-
gory, the laboratory must develop a new
product standard. The new product standard
must be approved by a recognized product
standards organization or the Commission
before it can be used as a product standard.
Once the new product standard is approved,
the laboratory must submit an amendment
to the original application requesting ap-
proval to test products using the new prod-
uct standard. The application amendment
should include any information not included
in the original application that could sub-
stantiate the laboratory’s ability to perform
tests using the new product standard.

(B) When product standards
are revised by the recognized product stan-
dards organization, the testing laboratory
must be prepared to re-test all products

previously tested to reflect compliance with
the revised product standards.

(C) The testing laboratory
must utilize a documented system of peri-
odic checks and calibrations of testing
equipment to assure the proper degree of
accuracy in measurements.

(D) The testing laboratory
must be capable of observing the production
of products to be tested and evaluated, to
determine the adequacy of the manufactur-
er’s quality assurance program.

(E) A formal report present-
ing test results must be prepared by the
testing laboratory upon completion of tests
and evaluations of each product.

(4) Factory follow-up inspection
program. A testing laboratory must have
established by written agreement with the
manufacturer a follow-up program which
addresses each of the following features
required by subparagraphs (A)-(E) of this
paragraph.

(A) The program requires as-
surance that the product, as manufactured,
meets the recognized product standards and
does not vary from the specimens as origi-
nally tested and certified by the testing lab-
oratory.

(B) The program requires an
inspection manual which states the condi-
tions governing the use of the certification
mark on every listed or approved product.
The manual must include:

(i) identification of the
product(s) authorized for application of the
certification mark;

(i) identification of the
manufacturer and plant location(s) at which
product manufacture and certification mark
application is authorized;

(iii) descriptions, specifi-
cations, and requirements applicable to the
manufacturer’s quality assurance program
when used as part of follow-up program;

(iv)  description of in-
spections and tests to be conducted by the
laboratory inspector and manufacturer;

(v) adescription of coun-
tercheck tests to be conducted in the labora-
tory; and

(vi) the form and methods
of applying the certification mark.

(C) The program requires
that a manufacturer provide the laboratory
inspector immediate access to plants where

the products are fabricated, processed, fin-
ished, stored, or located so that the inspec-
tor may perform the functions of the follow-

up program.

(D) The program requires a
periodic examination or test of the products
at the factory by the laboratory inspector to
determine compliance of products with
product standards. The laboratory inspector
may select samples of the product for coun-
tercheck tests at the laboratory.

(E) Under the program, the
testing laboratory must inspect manufactur-
er's products and facilities not less than
every 12 months, depending on the product
category and conditions.

(5) Identification of approved or
listed products

(A) The testing laboratory
must have a written agreement with the
manufacturer establishing a system for uti-
lizing the certification mark for ideatifying
approved or listed products which have
been produced under the factory follow-up
inspection program. The agreement must
require the manufacturer to utilize a system
for the manufacture, distribution, and use of
the certification mark, including serial, is-
sue, or control numbers together with ap-
propriate records to guard against
counterfeiting or other improper use of the
certification mark.

(B)  The certification pro-
gram must provide for the removal of the
certification mark from products which are
found not to comply with the recognized
product standards, and for the termination
or suspension of the authority to use the
certification mark when conditions preclud-
ing proper control of the mark prevail.

(6) Product directories. A test-
ing laboratory must develop and publish an
annual products directory and at least one
midterm supplement which identifies the
manufacturers, private labelers, and prod-
ucts that are authorized to bear the laborato-
ry's certification mark.

(7) Complaints. A testing labo-
ratory must have established procedures for
investigating and responding to complaints.
All complaints must be acknowledged and
investigated promptly.

(8 Records. A testing labora-
tory must maintain records necessary to as-
sure proper control of operations, including
but not necessarily limited to the following
categories, with review availability for a
period of not less than five years.
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(A) Records concerning lab-
oratory tests on each product must include
the following:

(i) product  standard(s)

used; and
(ii)  initial qualification
records must include the following:
(D sample selection;

(IT) receipt of samples;

() test and examina-
tion sheets; and

(V) instrument cali-
bration records.

(B) Records concerning
follow-up service for each manufacturing
facility must include the following:

(i) follow-up inspection
manual;

(ii) dated and detailed re-
cords of all inspections; and

(iii) instrument calibra-

tion records.

(C) Records concerning the
release of certification marks to manufactur-
ers.

(D) Records concerning
complaints must include documentation of
all complaints and their resolution.

(9) Access to facilities and re-
cords. Access to facilities and records must
be afforded 1n accordance with this subsec-
tion,

(A) Testing laboratories
seeking approval of their certification pro-
gram(s) under this section, must agree wn
writing to allow the Commission access to
inspect testing facilities and procedures and
to examine any and all non-confidential re-
cords of the certification program at any
time during normal working hours without
prior notice.

(B) Upon request, an ap-
proved testing laboratory shall provide the
Commission access to all product reports,
upon release from the manufacturer.

(C) An approved testing lab-
oratory must provide the Commission with
copees of all flammable hiquids equipment
product directories and supplements to the
product directorics immediately after they
are completed or published.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on June 3, 1994

TRD-9441810 Jach Woods
General Counsel
Texas Commussion on Fire
Protection

Effectve date June 24, 1994

Proposal publication date. March 15, 1994
For futher information, please call. (512)
918-7184

¢ L4 ¢
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OPrEN
- IVIEETINGS

~ Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions ot higher education or political subdivisions covering all or part of four or more counties
(regional agencics) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be received too late to be published before the meeting is held, but all notices are published in the Texas
Register-.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
cmergency meeting, an emergency revision {o an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by~ governmental
agencies will be published

Posting of open mecting notices. All notices arc posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos. Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register-.

Meeting Accessibility. Under the Americans with Disabilities Act. an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request.
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers. large prnint or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the mecting by mail, telephone, or

RELAY Texas (1 800 735 2989).

Texas Department of Agri-
culture '
Thursday, July 21, 1994, 10:00 a.m.

'Tcxa\ Department of  Aguiculture, 8918

esoro Dnive  Sutte 120
San Antono

According to the complete agenda, the Of-
fice of Hearings will hold an administrative
hearing to review alleged violation ot Texas
Agriculture Code, §§103 001-103 (115 (Ver-
non 1982) by JAV AG . Inc domng buu-
ness as Van De Walle Vegetable, Inc as
petitioned by Colville & Wilson, Inc

Desne, PO Box
871, (512)

Contact: Barbawa B
12847,  Austin,  Texas
463-7448

Filed: June 3, 1994, 332 pm
TRD-9441787
Thursday, July 21, 1994, 11:00 a.m.

Texas Department of  Agriculture, 8918
Tesoro Drive, Suite 120

San Antonio

According to the complete agenda, the Of-
fice of Hearings will hold an administrative
hearing to review alleged violation of "Texas
Agriculture Code, §§103 001-103 015 (Ver-
non 1982) by JAV AG | Inc dowmg bust-
ness as Van De Walle Vegetable, Inc as
petittoned by Rio Fresh

Deanc. PO Box
18711, (512

Contact: Barbara B
12347, Avusun, Texas
463-7443

Fled: June 3, 1994, 333 pm
TRD-944 1788

¢ ¢ *
Texas Commission on Alco-
hol and Drug Abuse
Monday, June 13, 1994, 11:00 a.m.
710 Brasos, Eighth Floor Conference Room
Austun

According to the complete agenda, the Au-
dit Committee will call to order, approval of
April 11, 1994 minutes, overview by Coo-
pers and Lybrand, discuss TCADA's re-
sponse to the State Auditor’s Office’s Pre-
limwnary Issues, and adjourn

Contact: Otis E Willilams, 710 Biazos.
Ausun, Texas 78701, (512) 867-8720

Filed: June 2, 1994, 4 16 pm
TRD-944 1722

L4 ¢ ¢

Texas Commission on Alco-
hol and Drug Abuse,
Texas Board of Criminal
Justice

Monday, June 13, 1994, 9:00 a.m.

Kyle Umt, 700 South Interregional High-

way 35

Kyle

According to the complete agenda, the
Cniminal Justice Issues Committee, Sub-
commutiee on Substance Abuse will call to
order, approval of minutes, In-Prison Thera-
peutic  Commuruty  Program/Substance
Abuse Felony Punishment Facility Program
recommendations, clent selection, screen-
ing and assessment, updatc on women's
programs; female substance abuse beds ex-
pansions, substance abuse felony punish-
ment factities update, in-prison therapeutic
communities update, transitional treatment
centers update, relapse program, Texas
Commission on Alcohol and Drug Abuse
Criminal Justice Traming Center, Texas De-
partment of Crnimnal Justice Outpatient
Program update, schedule for future meet-
ngs. Texas Department of Criminal Justice
aftercare update, prior pending business,
new business, and adjourn

Contact: Ted Sellers, 710 Brazos, Austn,
Texas 78701, (512) 867-8132

Filed: June 2, 1994, 4 Il pm
TRD-%441716

¢ ¢ ¢
Texas Bond Review Board
Tuesday, June 14, 1994, 10:00 a.m.

Clements Building, Fifth Floor, Commuittee
Room #5, 300 West 15th Street

Austin

According to the agenda summary, the Staff
Planning will call to order, approval of min-
utes, discussion of proposed issues, other
business, and adjoum
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Contact: Albert L. Bacarisse, 300 West
15th, Suite 409, Austin, Texas 78701, (512)
463-1741.

Filed: June 6, 1994, 3 10 pm.
TRD-9441890

¢ ¢ L4

Texas Commission for the
Deaf and Hearing Im-
paired

Saturday, June 11, 1994, 9:00 a.m.

TSD. 1102 South Congress. Bulding T-2

Austin

According to the complete agenda, the
Board for Evaluatuon of Interpreters (BEI)
will call to order, approval of Aprl 30,
1994 munutes, public comments, chairper-
son's report; BEI report, TSID report, cal-
endar update, preparaton for evaluator
training, executive session, review of appli-
cant test materials, certification, recertifica-
tion, revocation, old bustness, new busi-
ness, and adjournment

Contact: Loyce Kessler, 4800 North Lamar
Boulevard, Austin, Texas 78756. (512)
451-8494

Filed: June 3, 1994, 951 am
TRID>-944 1749

* ¢ 4
Texas Office for Prevention
of Developmental
Disabilities
Wednesday, June 8, 1994, 1:00 p.m.
Capitol Extension, Room E2-016
Austin
Yimergency Revised Agenda

According to the complete agenda, the Ex-
ecutive Commuttee (Quarterly Meeting)
called to order/roll call, meeting notes, wel-
come of governor's appointee, 1ntroduc-
tions, CDC representative’'s presentation,
task force reports, support group reports,
invitation to statewide safe kids coalition,
status of state plan, and adjournment

Reasor: for Emergency Meeting Location
Change

Contact: Jerry Ann Robinson, 4900 North
Lamar Boulevard, Austin, Texas 78750,
(512) 483-5042.

Filed: June 3, 1994, 106 pm
TRD-9441767

* L 4 L 4
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State Employee Charitable
Campaign

Monday, June 6, 1994, 11:00 a.m.

2902 Leopard, LE Room

Corpus Chnish

According to the complete agenda. the Lo-
cal Employee Commuttee possibly select-
ed/reviewed local federations and agencies
for participation 1n State Employee Charita-
ble Campaign for Fiscal Year 1994-1995

Contact: Aurrelio "Ray” Valdez, Jr., PO
Box 9297, Corpus Christi, Texas 78469

Filed: June 3, 1994, 944 am
TRD-9441745
Tuesday, June 7, 1994, Noon

State  Comptroller’s Office, Eaden Park
Plaza, 1202 Del Mar Boulevard

Laredo

According to the complete agenda, the Lo-
cal Employee Commuttee-Laredo possibly
sclectedfreviewed local federanons and
agencies for participation in State Employee
Charitable Campaign for Fiscal Year
1994-1995

Contact: Dr Juan Lira, One West End
Washington Street, Laredo, Texas 78040,
(210) 722-8001, Ext 308

Filed: June 3, 1994, 944 am
TRD-%441743

Tuesday, June 7. 1994, Noon

1212 North Velasco, Sutte 110

Angleton

According to the complete agenda, the Lo-
cal Employee Commuttee-Angleton possibly
selectedfreviewed local federatons and
agencies for participation in State Employee

Charitable Campaign for Fiscal Year
1994-1995
Contact: Lupe Olwvares, 1027 South

Velasco, Angleton, Texas 77515, (409)
849-8680

Filed: June 3, 1994, 944 am
TRD-9441748
Tuesday, June 7, 1994, 2:00 p.m.

501 Campus Dnive, TSTC System Confer-
ence Room

Waco

According to the complete agenda, the Lo-
cal Employce Commuttee-Waco possibly se-
lected/reviewed local federations and agen-
cies for participation 1n State Employee
Charitable  Campaign  for Fiscal Year
1994-1995

Contact: Fred L Walliams, TSTC Campus,
Waco, Texas 76705, (817) 799-3611, Ext
4892

\

Filed: June 3, 1994, 9.44 am.
TRD-9441747
Wednesday, June 8, 1994, 10:00 a.m.

United Way/Capital Area, 2000 East MLK
Boulevard

Austin

According to the complete agenda, the Lo-
cal Employee Committee-Austin possibly
selected/reviewed local federations and
agencies for participation in State Employee
Charitable Campagn for Fiscal Year
1994-1995

Contact: Anne Murphy, PO. Box 1925,
Austin, Texas 78767, (512) 472-6267

Filed: Jure 3, 1994, 944 am
TRD-9441746

Thursday, June 9, 1994, 4:00 p.m.

4000 Southpark Drive, #1200

Tyler

According to the complete agenda, the Lo-
cal Employee Commuttee-Tyler possibly se-
lected/reviewed local federations and agen-
cies for participatton in State Employec
Charitable Campaign for Fiscal Year
1994-1995.

Contact: John Anderson, PO Box 2003,
Tyler, Texas 75710, (903) 877-7734

Filed: June 3, 1994, 409 pm
TRD-9441791
Thursday, June 9, 1994, 4:00 p.m.

815 Market Street, Seventh Floor, Board
Room

Galveston

According to the complete agenda, the Lo-
cal Employee Committee~Galveston con-
sidered selection/review of local federations
and agencies for participation in State Em-
ployee Campaign for fiscal year 1994-1995,
call to order and welcome, complete review
and selection of local applications, confirm
next meeting, and adjourned

Contact: Dr Robert McCauley, 815 Mar-
ket Street, Galveston, Texas 77550, (409)
770-6736

Filed: June 6, 1994, 1131 am
TRD-9441867
Friday, June 10, 1994, 1:00 p.m.

Texas Department of Public Safety, 2405
South Loop 250 West, New Classroom

Midland

According to the complete agenda, the Lo-
cal Employee Committee-Midland will dis-
cuss selectionfreview of local federations
and agencies for participation 1n State Em-
ployee Chanitable Campaign for Fiscal Year
1994-1995




Contact: Kevin Scott Napier, 2405 South
Loop, 250 West, Midland, Texas
79703-7410, (915) 694-9301.

Filed: June 3, 1994, 4:09 p.m.
TRD-9441792
Monday, June 13, 1994, 4:00 p.m.

. United Way of Denton County, 525 North
Locust Street

Denton

According to the complete agenda, the Lo-
cal Employee Committee-Denton will dis-
cuss selectionfreview of local federations
and agencies for participation in State Em-
ployee Charitable Campaign for Fiscal Year
1994-1995.

Contact: Darrell W. Bulls, 525 North Lo-
cust Street, Denton, Texas 76201, (817)
898-2102.

Filed: June 3, 1994, 9:44 am.
TRD-9441744

L 2 L ¢
Texas Employment Commis-
sion
Tuesday, June 14, 1994, 9:00 a.m.

TEC Building, Room 644, 101 East 15th
Street

Austin

According to the agenda summary, the
Texas Employment Commission will dis-
cuss prior meeting notes; staff reports; inter-
nal procedures of commission appeals; con-
sideration and action on tax liability cases
listed on Commission Docket 24 and higher
level appeals in unemployment compensa-
tion cases listed on Commission Dockets 23
and 24; and set date of next meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: June 6, 1994, 4:09 p.m.
TRD-9441893

L4 L 4 *

Texas State Board of Regis-
tration for Professional
Engineers

Tuesday, June 14, 1994, 8:30 a.m.

Omni Hotel, Four Riverway, Dorset Room

Houston

According to the agenda summary, the
Texas State Board of Registration for Pro-
fessional Engineers will receive reports
from board members and staff; interview
applicants; take action on applications for
registration; reading of communications;
and other related business in accordance
with the agenda.

Contact:Charles E. Nemir, P.E., 1917 IH-
35 South, Austin, Texas 78741, (512)
440-7723.

Filed: June 3, 1994, 1:44 p.m.
TRD-9441776

£ 4 ®
Finance Commission y
Thursday, June 16, 1994, 1:00 p.m.
2601 North Lamar Boulevard
Austin

According to the complete agenda, the Fi-
nance Commission will discuss crientation
for new Finance Commission members; le-
gal briefing by Assistant Attorney General:
Open Meetings Act, Open Records Act, and
Administrative Procedure Act; and report
by agency heads: Office of Consumer
Credit, Savings and Loan Department, and
Banking Department.

Contact: Janice Pennington, 2601 Norih
Lamar Boulevard, Austin, Texas 78705,
(512) 475-1300.

Filed: June 7, 1994, 9:47 am.
TRD-9441909

Friday, June 17, 1994, 8:30 a.m.

2601 North Lamar Boulevard

Austin

According to the agenda summary, the Fi-
nance Commission will discuss Finance
Commission matters including report by
State Auditor’s office and vote to approve
new position in salary administration plan,
report from the Office of Consumer Credit
Commisstoner including discussion of and
vote on 7 TAC §82.2, re: Open Records
photocopying and charges and to approve
Credit Code interpretation of retail install-
ment contracts; report from the Savings and
Loan Department including discussion of
and vote to adopt the final rule regarding
Loan Documentation for Savings Banks, 7
TAC §77.31; regarding the application of
the Statutory Parity Provision in the Texas
Savings Bank Act, 7 TAC §79.121; regard-
ing Open Records Act requests for Copies
of Records for Savings and Loan Associa-
tions, 7 TAC §63.15; regarding Open Re-
cords Act Requests and Charges for Copies
of Records for State Savings Banks, 7 TAC
§79.108; to publish for comment a proposed
rule regarding Loan Documentation for
Savings and Loan Association, 7 TAC
§65.17; report from the Department of
Banking including items of current interest;
discussion of and vote to publish in pro-
posed form; 7 TAC §3.91-Branch Applica-
tions; repeal of and proposed new 7 TAC
§3.92-Namung and Advertising of Branch
Facilities; repeal of all sections of Chapter
15-orders of the Commissioner; proposed

new 7 TAC §15.1 and §15.2; proposed new
7 TAC §113.104-Conduct of Hearings by
Hearings Officer; discussion of and vote to
adopt in final form: amendment to 7 TAC
§3.4-Foreign  Banking: repeal  of
§3.21-State Owned Vehicles; repeal of 7
TAC §3.27-Enforcement of Final Judge-
ment Against Bank; repeal of 7 TAC
§3.27-Enforcement of a Final Judgement
against a State Bank: repeal of 7 TAC
§3.33-Application Processing Times; new 7
TAC §3.45-Application Processing Times
for Foreign Bank Agencies; repeal of 7
TAC §3.36-Holiday Schedules for State
Banks; repeal of 7 TAC §4. 1-Provisional
Currency Exchange Licenses, amendment
to 7 TAC §4.7-Bond Requirements under
the Currency Exchange Act; 7° TAC
§11.27-Open Records Act Requests and
Charges for Copies of Records; repeal of
Chapter 13-Hearing Procedures (to be re-
placed by new Chapter 13); repeal of Chap-
ter 17-Rulemaking (to be replaced by a new
subchapter in new Chapter 13); new Chap-
ter 13-Hearing Procedures; and withdrawal
of 7 TAC §10.1-Minimum Equty Capital
for a Trust Company.

Contact: Janice Pennington, 2601 North
Lamar Boulevard, Austin, Texas 78705,
(512) 475-1300.

Filed: June 7, 1994, 9.52 am
TRD-9441912

¢
Texas Alternative Fuels
Council
Friday, June 17, 1994, 10:00 a.m.

105 West 15th Street, Room 101, John H.
Reagan State Office Building

Austin

According to the complete agenda, the
Texas Alternative Fuels Council will call to
order; consideration of minutes from April
24, 1994, council meeting; executive ses-
sion (pending and proposed litigation); con-
sideration of grants for Alternative Fuels
Council Grant Program; information items,
public comment; and adjournment

Contact: Craig Davis, 201 East 14th Street,
Room 104, Austin, Texas 78701, (512)
463-3262.

Filed: June 2, 1994, 4:29 p.m.
TRD-9441724
L L 4 ¢
Texas Growth Fund
Tuesday, June 14, 1994, 10:30 a.m.

1000 Red Ruver
Austin
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According to the agenda summary, the
Board of Directors will review and approve
minutes of the April 6, 1994, special meet-
ing; review and approve treasurer’s report;
review and approve reimbursement expense
reports from the current and former trustees,
review and approve invoices from Vinson
and Elkins L. L.P.; receive an activity report
from TGF Management Corporation; re-
view and approve third quarter 1994 budget
request for TGF Management Corporation;
review and approve proposed investment,
and such other matters as may come before
the Board of Trustees

Contact: Janet Waldeier, 100 Congress Av-
enue, Suite 980, Austin, Texas 78701, (512)
322-3100.

Filed: June 3, 1994, 100 pm
TRD-9441766

¢ ¢ L4
Health Professions Council
Wednesday, June 15, 1994, 9:30 a.m.
1812 Centre Creek Drive, Room 203
Austin

According to the agenda summary, the
Health Professions Council will receive the
minutes from the March 24, 1594 meeting,
receive reports from the following commit-
tees. administration, budget and planning,
board member training and bylaws, and re-
ceive an update on funding and statutory
changes. New business to be considered
will include discussion and action on the
Dental Information Resource Center,
CLEAR publication, complaint form, letter-
head, Historically Underutibzed Business;
standard performance measures, and the hir-
ing of an administrator for the Councu

Contact: Louise Waddill, Box 140466,
Austin, Texas 78714, (512) 835-8655.

Filed: June 2, 1994, 206 pm.
TRD-9441705

L 4 L 4 ¢

Texas Department of Hous-
ing and Community Af-
fairs

Thursday-Friday, June 16-17, 1994, 9:00

a.m.

500 East San Antonio

El Paso

According to the agenda summary, the
Board will consider and possibly act upon
the following. minutes of May 10-11, 1994
meeting, strategic plan, transfer of Low In-
come Housing Tax Credit and Mortgage
Credit Certificate funds from Texas Com-
merce Bank to Safekeeping Trust Company
at State Treasury Department; proposed

rules for charges for public records, HOME

. funding recommendations for fiscal year

1993 for owner-occupied rehabilitation ap-
plications, rental project specific applica-
tions, rental program applications, first-time
homebuyer  applications, and  pre-
development loans, issuance of application
packet under 1994 Low Income Housing
Tax Credit Program; revised Program 45,
supplemental indenture on Residential
Mortgage Revenue Bonds, insurance bid for
Lincoln Terrace Apartments, executive ses-
sion-THA MF Housing Revenue Bonds,
Ethics Commission Advisory Opinion and
anticipated litigation; approval of recom-
mendations and information provided dur-
ing executive sesston, tour of various pro-
jects in El Paso and executive director’s
report.

Individuals who require auxiliary aids or
services for this meeting should contact Au-
rora Carvajal, ADA Responsible Employee,
at (512) 475-3822 or Relay Texas at
1-800-735-2989 at least two days before the
meeting so that appropnate arrangements
can be made.

Contact: Henry Flores, 811 Barton Springs
Road, Suite 500, Austin, Texas 78711 (512)
475-3934

Filed: June 6, 1994, 11.31 am
TRD-9441868

¢ ¢ ¢

Texas Commission on Hu-
man Rights

Monday, June 13, 1994, 10:00 a.m.

Office of Texas Commission on Human
Rughts, Conference Room, 8100 Cameron
Road, Building B, Suite 525

Austin

Accordiug to the agenda summary, the
Texas Commission on Human Rughts
agenda consists of call to order, roll call,
recess into executive session, reconvene in
open session to take action as necessary as
required, and adjournment.

Contact: William M. Hale, PO Box

13493, Austin, Texas 78711, (512)
837-8534.
Filed: June 3, 1994, 341 pm.
TRD-9441789
* ] ¢

Texas Department of Human
Services

Wednesday, June 15, 1994, 10:00 a.m.

8407 Wall Street, S-400

Austin

According to the complete agenda, the Ad-
visory Commuttee for Personal Care Facili-
ties will call the meeting to order, conduct a

roll call, hear comments from Mark
Chouteau; and adjournment

Contact: Barbara Crenwelge, P.O. Box
149030, Austin, Texas 78714-9030, (512
834-6697

Filed: June 6, 1994, 357 pm
TRD-944 1891

¢ * ¢

Texas Commission on Law
Enforcement Officer Stan-
dards and Education

Monday, June 13, 1994, 1:30 p.m.
Doubletree Hotel, 6505 IH-35 North
Austin

According to the agenda summary, the
Texas Commussion on Law Enforcement
Officer Standards and Education will call to
order and recognize visitors, recognition of
employees for service awards, discuss final
adopion  of proposed new rules,
§221 100-In-Service  Trainmng  Require-
ments for Agencies that Appoint Peace Of-
ficers, Reserve Law Enforcement Officers.
County Jailers and Public Secunty Officers,
F094-1, §219 70-Mimumum Training Stan-

dards for Reserves, F094-3,
§215 66-Agreement  Training, F094-5,
§215 07-Tramning Provider Advisory

Boards, T'094-6, final adopuon of repeal of
§211 100-In-Service Tramag for Agencier —
that Appownt Peace Officers or Reservel
F094-2, §211 70-Minimum Training Stan- -
dards for Reserves, F094-4,
§211 66-Agreement Tramming, and
§211 67-Academy Advisory Boards, FO94-
7, and §211 75-Advisory Boards, F094-8;
receive  Committee reports from Basic
County Corrections Curriculum Commuttee,
Appointment and License Committee, Law
Enforcement Traiming Provider Evaluauon
Task Force, update on test for new basic
reserve officer course, Academy evalua-
tions, recetve comments concermng military
service discharge requirement for licensing,
discussion of cost recovery to issue non-
mandatory certficates, reports and com-
ments; and adjourn

Contact: Vera Kocian, 1033 LaPosada,
Suite 175, Ausun, Texas 78752, (512)
406-3613

Filed: June 2, 1994, 1229 pm
TRD-944 1697

Tuesday, June 14, 1994, 9:00 a.m.

Doubletree Hotel, 6505 TH-35 Noith

Austin

According to the agenda summary, the
Texas Commission on Law Enforcement
Officer Standards and Education will call t
order, introductions, and election of office
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(if new Commissioner(s) appointed); invo-
cation; recognition of visitors; approval of
minutes of Commission meetizigs; discus-
sion and action on final adoption of pro-
bosed new rules, §221. 100-In-Service
Training Requirements for Agencies that
Appoint Peace Officers, Reserve Law En-
forcement Officers, County Jailers and Pub-
lic Security Officers, F094-1; §219.70-Min-
imum Training Standards for Reserves,
F094-3;  §215.66-Agreement  Training,
F094-5; §215.67-Training Provider Advi-
sory Boa:ds, F094-6; discussion and action
on final adoption of repeal of §211.
100-In-Service Training for Agencies that
Appoint Peace Officers or Reserves, F09%4-
2; §211.70-Minimun Training Standards
for Reserves, F0944; §211. 66-Agreement
Training, and §211.67-Academy Advisory
Boards, F094-7, and §211.75-Advisory
Boards, F094-8; discussion and action on
cost recovery to issue non-mandatory certif-
icates; selection of meeting date and loca-
tion for September 1994 meeting; discus-
sion and action on recommendations
contained in the Basic Peace Officer Curric-
ulum Standing Revisions Committee report;
consider license action on final orders for
revocation and suspension of licenses,
agreed final orders for revocation and sus-
pension of licenses, and receive report on
voluntary surrenders; reports and comment
on any subject without discussion will be
received; and adjourn.

Contact: Vera Kocian, 1033 LaPosada,
Buite 175, Austin, Texas 78752, (512)
406-3613.

Filed: June 2, 1994, 12:29 p.m.
TRD-9441696

¢ ¢ ¢
Texas Department of Licens-
ing and Regulation
Thursday, June 16, 1994, 10:00 a.m.

John H. Reagan Building, 105 West 15th
Street, Room 106

Austin

According to the complete agenda, the
Board of Boiler Rules will call to order; roll
call; introduction of visitors; adoption of
agenda; approval of minutes of March 9,
1994; training and certification programs
for operators of high capacity fossil fuel-
fired plants as required under §129 of the
Clean Air Act; and adjournment.

Contact: George Bynog, P.O. Box 12157,
Austin, Texas 78711, (512) 463-2904.

Filed: June 3, 1994, 10:14 am.
TRD-%441752

Tuesday, June 21, 1994, 10:00 a.m.

920 Colorado, Tenth Floor, Room 1012

Austin

According to the complete agenda, the Poli-
cies and Standards Divisios will hear public
comments on the proposal to adopt the fol-
lowing rules: Chapter 60-Texas Commis-
sion of Licensing and Regulation; Chapter
61-Boxing; Chapter 62-Career Counseling
Services; Chapter 63-Personnel Employ-
ment Services; and Chapter 75-Air Condi-
tioning and Refrigeration Contractor’s Li-
cense Law.

Contact: Jimmy G. Martin, 920 Colorado,
Austin, Texas 78711, (512) 463-7348,

Filed: June 6, 1994, 3:10 p.m.
TRD-9441889

L4 ¢ ¢

Texas State Board of Medi-
cal Examiners

Friday, June 10, 1994, 11:00 a.m.

1812 Centre Creek Drive, Suite 300

Austin

According to the complete agenda, the

Hearings Division will discuss modification

request-Keith E. Kesler, D.O.,, Austin,

Texas.

Contact: Pat Wood, P.0. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402.

Filed: June 2, 1994, 4:16 p.m.
TRD-9441719

Tuesday, June 14, 1994, 10:30 a.m.

1812 Centre Creek Drive, Suite 203

Austin

According to the agenda summary, the Phy-
sician Assistant Advisory Council will dis-
cuss and possibly act on drug samples and
proposed rules; review proposed licensure
application; and approval of minutes from
April 20, 1994, May 27, 1994, full board
minutes and long range planning commit-
tee, licensure committee, and disciplinary
committee.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 75714-9134, (512) 834-7728,
Ext. 402.

Filed: June 6, 1994, 9:13 a.m.
TRD-9441840

Wednesday, June 15, 1994, 9:00 a.m.

1812 Centre Creek Drive, Suite 300

Austin

According to the complete agenda, the
Hearings Division agenda includes proba-
tion appearances, and termination requests.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402.

Filed: June 2, 1994, 4:15 p.m.
TRD-9441718

¢ ¢ ¢

Texas Mental Health and
Mental Retardation Board

Tuesday, June 14, 1994, 10:00 a.m.
909 West 45th Street (Auditorium)
Austin

According to the complete agends, the Hu-
man Resources Committee will hear citi-
zens comments; and consideration of ap-
proval of the appointment of a director for
the Waco Center for Youth.

If ADA assistance or deaf interpreters are
required, notify TXMHMR, (512
323-3255, (voice, TDD, RELAY TEXAS),
Emest Fuentes, 72 hours prior to the meet-
ing.

Contact: Ellen Hurst, P.O0. Box 12668,
Austin, Texas 78711, (512) 206-4506.

Filed: June 3, 1994, 1:38 p.m.
TRD-%441774

Tuesday, June 14, 1994, 10:30 a.m.

909 West 45th Street (Auditorium)

Austin

According to the complete agenda, the
Business and Asset Management Commit-
tee will hear citizens comments; consider-
ation of approval of fiscal year 1994 operat-
ing budget adjustments; consideration of
approval of fiscal year 1995 operating bud-
get; and discuszion of the proposed fiscal
year 1996-1997 legislative appropriations
request.

If ADA assistance or deaf interpreters are
required, notify TXMHMR, (512
323-3255, (voice, TDD, RELAY TEXAS),
Emest Fuentes, 72 hours prior to the meet-
ing.

Contact: Ellen Hurst, P.O. Box 12668,
Austin, Texas 78711, (512) 206-4506.

¥iled: June 3, 1994, 1:38 p.m.
TRD-9441773

Tuesday, June 14, 1994, 2:00 p.m.

909 West 45th Street (Auditorium)

Austin

According to the complete agenda, the
Texas Mental Health and Mental Retarda-
tion Board will take roll call; citizens com-
ments; and issues to be considered: consid-
eration of approval of the appointment of a
director for the Waco Center for Youth,
consideration of approval of fiscal year
1994 operating budget adjustments, and
consideration of approval of fiscal year
1994 operating budget.
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If ADA assistance or deaf interpreters are
required, notify TXMHMR, (512)
323-3255, (voice, TDD, RELAY TEXAS),
Emest Fuentes, 72 hours prior to the meet-
ing.

Contact: Ellen Hurst, P.O. Box 12668,
Austin, Texas 78711, (512) 206-4506.

Filed: June 3, 1994, 1:37 p.m.
TRD-9441772

¢ L 4 L 4

Texas Natural Resource Con-
servation Commission

Wednesday, June 15, 1954, 8:00 a.m,

1700 North Congress Avenue, Room 118,
Stephen F. Austin Building

Austin
Revised Agenda

According to the complete agenda, the
Compost Regulations Development Ad Hoc
Group will review and discuss the draft
compost facility regulations. Open files
consisting of meeting notes and anyv addi-
tional associated material will be main-
tained at the Colonnade Building, 12015
Park 35 Circle, Room 1151, Austin, Texas
78753. These files will listed as "Compost
Regulations Development Group”; and dis-
cussion of draft compost facility regula-
tions.

Contact: Composting Team, P.O. Box
13087, Austin, Texas 78711-3087, (512)
239-6759.

Filed: June 3, 1994, 3:31 p.m.
TRD-9441786
Tuesday, June 28, 1994, 10:00 a.m.

Stephen F. Austin State Office Building,
Room 1028A, 1700 North Congress Ave-
nue

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will meet for a
hearing before a hearings examiner on Da-
vid L. Kelley and wife, Suzanne S. Kelley’s
application Number 4419-B to amend Wa-
ter Use Permit Number 4091, as amended.
This hearing will be held under the author-
ity of Chapter 11, Texas Water Code, and
rules of the Texas Natural Resource Conser-
vation Commission.

Contact: Elizabeth Todd, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7875.

Filed: June 6, 1994, 11:49 am.
TRD-9441874
Wednesday, June 29, 1994, 8:00 a.m.

12015 Park 35 Circle, Room 2018, Build-
ing E

Austin
Revised Agenda

According to the compiete agenda, the
Compost Regulations Development Ad Hoc
Group will review and discuss the draft
compost quality standards. Open files con-
sisting of meeting notes and any additional
associated material will be maintained at the
Colonnade Building, 12015 Park 35 Circle,
Room 1151, Austin, Texas 78753. These
files will listed as "Compost Regulations
Development Group”; discussion of draft
compost quality standards.

Contact: Composting Team, P.0. Box
13087, Austin, Texas 78711-3087, (512)
239-6750.

Filed: June 3, 1994, 3:31 p.m.
TRD-9441785
Thursday, June 30, 1994, 9:00 a.m.

Stephen F. Austin State Office Building,
Room 1028A, 1700 North Congress Ave-
nue

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will meet for a
hearing before a hearings examiner on V.
H. Skaggs and Leroy Skaggs’ application
Number 14-1571A. This hearing will be
held under the authority of Chapter 11,
Texas Water Code, and rules of the Texas

Natural Resource Conservation Commis-
sion.

Contact: Nina Fantl, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7875.

Filed: June 6, 1994, 11:49 a.m.
TRD-9441872
Thursday, June 30, 1994, 10:00 a.m.

12118 North IH-35, TNRCC Building D,
Room 10013N

Austin

According to the agenda summary, the
Texas Natural Resource Conservation Com-
mission will discuss an application by Oxy
Petrochemicals, Inc. to renew permit num-
ber 5633A authorizing continued operation
of a marine barge loading operation. The
existing plant is located adjacent to the Ship
Channel, east of Suntide Road on the Cor-
pus Christi Inner Harbor and eight miles
north of the Oxy Petrochemical plant lo-
cated at 1501 McKenzie Road in Corpus
Christi, Nueces County, Texas.

Contact: John Vermillion, P.O. Box 13087,
Austin, Texas 78711, (512) 239-1292.

Filed: June 6, 1994, 11:50 a.m.
TRD-9441877
Thursday, June 30, 1994, 1:00 p.m.

Stephen F. Austin State Office Building,
Room 211, 1700 North Congress Avenue

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will meet for a
hearing before a hearings examiner on Ste-
ven R. Sprinkel and wife, Marianne S.
Sprinkel’s Application Number 4457A to
amend Permit Number 4143. This hearing
will be held under the authority of Chapter
11, Texas Water Code, and rules of the
Texas Natural Resource Conservation Com-
mission.

Contact: Jim Bateman, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7875.

Filed: June 6, 1994, 11:49 am.
TRD-9441873
Monday, July 11, 1994, 10:00 a.m.

Colonnade/Building F, Room 31034, 12015
Park 35 Circle

Austin

According to the agenda summary, the
Texas Natural Resource Conservation Com-
mission will hold a public hearing on re-
quest for reimbursement from petroleum
storage tank remediation fund by Plastics
Manufacturing Company.

Contact: Leslie Limes, P.O. Box 13087,

Austin, Texas 78711, (512) 463-7875.

Filed: June 6, 1994, 11:50 am.
TRD-9441878

Wednesday, July 13, 1994, 9:00 a.m.

Stephen F. Austin Building, Room 113,
1700 North Congress Avenue

Austin

According to the agenda summary, the
Texas Natural Resource Conservation Com-
mission will meet for an agenda hearing on
the Union Pacific Railroad Company's ap-
plication for approval of preliminary plans
for construction of a levee system in the
100-year floodplania of Las Raices Creek,
tributary of the Nueces River, Nueces River
Basin, pursuant to §16.236 of the Texas
Water Code. Proposed project is located
approximately 2.1 miles south of the town
of Artesia Wells in La Salle County, Texas.
Docket Number RE-0292.

Contact: James Mirabal, P.O. Box 13087,
Austin, Texss 78711-3087, (512) 463-8185.

Filed: June 6, 1994, 11:49 am.
TRD-9441876

* ¢ L 4
Board of Nurse Examiners
Thursday, June 16, 1994, 9:00 a.m.
9101 Bumet Road, Suite 104
Austin

19 TexReg 4570 June 10, 1994 Texas Register ¢



According to the agenda summary, the Eli-
gibility and Disciplinary Committee will re-
view and take action on eight ALJ propos-
als for decision and 32 agreed orders.

Contact: Erlene Fisher, Box 140466,
Austin, Texas 78714, (512) 835-8675.

Filed: June 2, 194, 4:11 p.m.
TRD-5441717

Friday, June 17, 1994, 10:00 a.m.

1812 Centre Creek Drive

Austin

According to the complete agends, ihe ANP
Advisory Committee will discuss the term
"Advanced Nurse Practitioner (ANP)" or
alternate terms for advanced practice
nurses; and discussion of requirements for
recognition and recredentialing of ANPs.

Contact: Diane E. Powers, Box 140466,
Austin, Texas 78714, (512) 835-8661.

Filed: June 3, 1994, 9:51 am.
TRD-9441750

¢ ¢ L4

Texas Board of Pardons and
Paroles

Monday-Friday, June 13-17, 1994, 9:30
a.m.

1212 North Velasco, Suite 201
Angleton

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review and
consider information and reports conceming
prisoners/inmates and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the impasition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: June 2, 1994, 2:05 p.m.
TRD-9441699

Monday-Wednesday, June 13-15, 1994,
1:30 p.m. '

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review and
consider information and reports concemning
prisoners/inmates and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving

the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: June 2, 1994, 2:05 p.m.
TRD-9441701

Monday-Friday, June 13-17, 1994, 1:30
p.m.

2503 Lake Road, Suite #2
Huntsville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review and
consider information and reports concerning
prisoners/inmates and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: June 2, 1994, 2:05 p.m.
TRD-9441702

Thursday-Friday, June 16-17, 1994, 9:30
a.m,

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review and
consider information and reports concerning
prisoners/inmates  and  administrative
releasees subject to the board's jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.
Contact: Juanita Llamas, 8610 Shoal Creek

Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: June 2, 1994, 2:06 p.m.
TRD-9441703

Thursday-Friday, June 16-17, 1994, 1:00
p.m. and 9:00 a.m. respectively.

Route 5, Box 258-A

Gatesville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review and
consider information and reports concerning

prisoners/inmates  and  administrative
releasees subject to the board’s jurisdiction

and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: June 2, 1994, 2:05 p.m.
TRD-9441700

¢ ¢ ¢

Public Utility Commission of
Texas

Monday, June 13, 1994, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin

According to the complete agenda, the
Hearings Division will hold a prehearing
conference in Docket Number 12900: appli-
cation of Texas-New Mexico Power Com-
pany for authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: June 2, 1994, 4:16 p.m.
TRD-9441721

Tuesday, July 26, 1994, 2:00 p.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a prehearing
conference in Docket Number 12456-appli-
cation of East Texas Electric Cooperative,
Inc. to amend Certificate of Convenience
and Necessity for a proposed transmission
line within Anderson, Houston, Cherokee,
Smith, and Van Zandt counties.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: June 7. 1994, 9:.07 am.
TRD-9441906

Tuesday, August 2, 1994, 9:00 a.m.

7800 Shoal Creek Boulevard

Austin

Rescheduled from June 16, 1994

According to the complete agenda, the
Hearings Division will hold a hearing on
the merits in Docket Number 12456-appli-
cation of East Texas Electric Cooperative,
Inc. to amend Certificate of Convenience
and Necessity for a proposed transmission
line within Anderson, Houston, Cherokee,
Smith, and Van Zandt counties.
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Filed: John M. Renfrow, 7800 Shoal Creek
Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: June 7, 1994, 9:07 am.
TRD-9441905

Tuesday, August 9, 1994, 10:30 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a hearing on
the merits in Docket Number 12738: com-
plaint of Claybar Concrete Products, Inc.
against Jasper-Newton Electric Cooperative.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: June 6, 1994, 11:48 am.
TRD-9441870

Tuesday, August 23, 1994, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a hearing on
the merits in Docket Number 13020-appli-
cation of Texas Utilities Electric Company
for authority to implement rate
WPCI1-wholesale power service-Cap Rock.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: June 2, 1994, 12:29 p.m.
TRD-9441695

¢ L 4 ¢

Railroad Commission of
Texas

Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the agenda summary, the Rail-
road Commission of Texas will consider
various applications and other matters
within the jurisdiction of the agency includ-
ing oral arguments at the time specified on
the agenda. The Railroad Commission of
Texas may consider the procedural status of
any contested case if 60 days or more have
elapsed from the date the hearing was
closed or from the date the transcript was
received.

The commission may meet in executive ses-
sion on any items listed above as authorized
by the Open Meetings Act.

Contact: Carole J. Vogel, P.O. Box 12967,
Austin, Texas 78711, (512) 463-6921.

Filed: June 3, 1994, 10:54 a.m.
TRD-9441761
Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the Personnel Division director’s
report on division administration, budget,
procedures, and personnel matters. The
commission will meet in executive session
to consider the appointment, employment,
evaluation, reassignment, duties, discipline
and/or dismissal of personnel. The follow-
ing matters will be taken up for consider-
ation and/or decision by the commission;
commission budget, fiscal, administrative or
procedural matters, strategic planning; and
personnel and staffing, including restructur-
ing or transferring the Qil Field Theft Divi-
sion.

Contact: Mark Bogan, P.0. Box 12967,
Austin, Texas 78711, (512) 463-6981.

Filed: June 3, 1994, 10:53 a.m.
TRD-9441760
Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the division director’s report on
budget, personnel, and policy matters re-
lated to operation of the Alternative Fuels
Research and Education Division.

Contact: Dan Kelly, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7110.

Filed: June 3, 1994, 10:53 a.m.
TRD-9441759
Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the agency budget, fiscal and
administrative matters and the Administra-
tive Services Division director’s repart on
division administration, budget, procedures,
and personnel matters.

Contact: Roger Dillon, P.0. Box 12967,
Austin, Texas 78711-2967, (512) 463-7257.

Filed: June 3, 1994, 10:53 a.m.
TRD-%441758

Monday, June i3, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the director’s report on division
administration, budget, procedures, and per-
sonne! matters.

Contact: Melvin B. Hodgkiss, P.O. Box
12967, Austin, Texas 78711, (512)
463-6901.

Filed: June 3, 1994, 10:53 a.m.
TRD-9441757
Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the Automatic Data Processing
Division director’s report on division ad-
ministration, budget, procedures, equipment
acquisitions, and personnel matters. The
commission will consider and act on the
Information Resource manager’s report on
information resource planning documents.

Contact: Bob Kmetz, P.0. Box 12967,
Austin, Texas 78701, (512) 463-7251.

Filed: June 3, 1994, 10:52 a.m.
TRD-9441756
Monday, June 13, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
and act on the Office of Informstion Ser-
vices director’s report on division adminis-
tration, budget, procedures, and personnel
matters,

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78701, (512)
463-6710.

Filed: June 3, 1994, 10:52 a.m.
TRD-9441755

4 ¢
Texas State Soil and Water
Conservation Board
Thursday, June 16, 1994, 8:00 a.m.
311 North Fifth Street, Conference Room
Temple

According to the complete agenda, the
Texas State Soil and Water Conservation
Board will review and take appropriate ac-
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tion on the following' minutes from May
18, 1994 board meeting; District Director
appointments; 1996-1997 biennium legisla-
tive appropriation request; 1995 fiscal year
perating budget; fiscal year 19% state
Jrant funds, expenditure report for nine-
month period ending May 31, 1994; board
member travel, information/education re-
port; recruiting update, annual state meeting
of Soil and Water Conservation Dastrict di-
rectors; Conservation Awards Program, re-
ports from agencies and guests, nonpont
source status report; implementation of Sen-
ate Bill 503; Coastal Zone Management
Program, proposed USDA reorganization,
Clean Water Act reauthorization. report on
special election for Mustang SWCD #242,
request for waiver for Conservation Assis-
tance Grant Fund rules, nexi regular board
meeting-July 20, 1994

Contact: Robert G Buckley, PO Box 058,
Temple, Texas 76503, (817) 773-2250
TEX-AN 820-1250

Contact: June 6, 1994, 952 am
TRD-9441854

4 ¢ L4

Texas Guaranteed Student
Loan Corporation

Friday, June 10, 1994, 9:30 a.m.

13309 North Highway 182

Austin

jccording to the agenda summary, the Bud-
__2t/fFinance/Audit Committee will discuss
approval of minutes of November 30. 1993,
fiscal year 1993 auditor presentauon, inter-
nal audit report; contract execution resolu-
tion discussion and possible approval, re-
view of projected year end financials,
budget transfers request, compensation (ex-
ecutive session); and adjourn

Contact: Peggy Irby, P.O. Box 15996,
Austin, Texas 78761, (512) 835-1900

Filed: June 2, 1994, 207 p.m
TRD-9441710

Friday, June 10, 1994, 11:00 a.m.

13809 North Highway 183

Austin

According to the agenda summary, the Ex-
ecutive Committee will discuss approval of
minutes of April 14, 1994, reengcering
update; guarantee fee cap, budget/fi-
nance/audit committee report; contract exe-
cution resolution approval; budget transfers
approval; compensation; and adjourn

Contact: Peggy Irby, P.O. Box 15996,
Austin, Texas 78761, (512) 835-1900

Filed: June 2, 1994, 2.07 p.m
TRD-9441709

4 L 4 ¢

Texas Sustainable Energy
Development Council
Friday, June 17, 1994, 7:30 a.m.

1000 Red Ruver, Teacher Retirement Sys-
tem Cafetcria

Austin

According to the complete agenda, the
‘lexas  Sustainable Energy Development
Council will call to order; discuss strategic
planning; discuss administrative matters;
and adjourn

Contact: Charlotte Banks, 1700 North Con-
gress Avenue, Room 850, Austin, Texas
78701 (512) 403-1745

Filed: June 6, 1994, 11'3] am
TRD-944 1866
Friday, June 24, 1994, 7:30 a.m.

3635 Ranch Road 620, The Balcones Can-
yonlands, Retcher Ranch, The Cana House

Austin

According to the complete agenda, the
Texas Sustamnable Energy Development
Council will call 1o order, discuss strategic
planning, and adjourn

Contact: Charlotte Banks, 1700 North Con-
gress Avenue, Room 850, Austn, Texas
78701, (512) 463-1745

Filed: June 6, 1994, 11.31 am.
TRD-944 1865

L ¢ ¢
Teacher Retirement System
Friday, June 10, 1994, 8:30 a.m.
1000 Red River
Austin

According . the agenda summary, the
Board of Trustees will take roll call of
Board of Trustees, public comments; ap-
proval of munutes, report of Budget Com-
mittee-Mr  Crowson; consideration of
transfer of funds from interest account to
expense account-Mr Barron; certification
of esumate of state contributions to be re-
cewved by the Retired School Employees
Group Insurance Fund for the fiscal year
ending August 31, 1995-Mr. Barron; report
of Audit Committee-Mr. Ruter; report of
General Policy Commuttee and consider-
ation of proposed changes to bylaws of the
Board of Trustees-Mr. Crowson; report of
Ethics Policy Committee-Mr. Camp; report
of Real Estate Committee-Mr. Riter; report
of Nominations Committec and consider-
ation of appointment to Medical
Board- Mrs McGarvey, consideration of se-
lection of actuary-Mr Barron; consider-
ation of selection of custodian for domestic
sccuriies-Mr.  Barron, consideration of

modifications to actuarial assumptions-Dr.
Blevins; consideration of TRS Legislative
Policy for the 74th Legislative Session-Dr.
Thompson; consideration of procedural
guidelines for the use of fiduciary coun-
sel-Dr. Williams; consideration of signature
authorization to approve and sign vouch-
ers-Dr. Blevins; consideration of proposed
rules and amendments to rules-Mr. Baker;
review and consideration of report on health
insurance for public school employees and
retirees as required by House Bill 2711,
73rd Session of the Texas Legislature-Mr.
Douglas; report of Texas Public School Re-
tired Employees Group Insurance Pro-
gram-Mr, Blake; review of investments for
the quarter ending May 31, 1994-Mr.
Young; review and consideration of discus-
sion and recommendations of Investment
Advisory Committee-Mr. Wise; report of
Member Benefits Division-Mr. Mercer; re-
port of executive director-Dr. Blevins;
comments by board members; report of
general counsel on litigation-Mr. Baker;
and update on forensic analysis of+real es-
tate portfolio being conducted by Coopers
and Lybrand and potential resulting litiga-
tion

Contact: Mary Godzik, 1000 Red River,
Austin, Texas 78701-2698, (512) 397-6400.

Filed: June 2, 1994, 4:17 p.m.
TRD-9%441723

¢ L 4 L 4
The Texas A&M University
System, Board of Regents
Wednesday, June 13, 1994, 9:30 a.m.

Texas A&M University, Board Meeting
Room, Clark Street

College Station

According to the complete agenda, the
Board of Regents (Special Telephone Meet-
ing) will receive and act on bids received
for the Phase III-vehicular/pedestrian infra-
structure at Texas A&M University-Corpus
Christi.

Contact: Vickie Running, The Texas A&M
University System, College Station, Texas
77843, (409) 845-9600.

Filed: June 7, 1994, 8:41 am.
TRD-9441902

L 4 ¢ ¢
Texas Southern University
Thursday, June 9, 1994, 2:30 p.m.

3100 Cleburne, Texas Southern University,
Hannah Hall, Room 111

Houston

According to the complete agenda, the
Board of Regents, Legislative (Ad Hoc)
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Committee considered discussion of legisla-
tive appropriation requests.

Contact: LCvecett O. Bell, 3100 Cleburne

Avenue, Houston, Texas 77004, (713)
529-8911.
Filed: June 6, 1994, 1:10 p.m.
TRD-9441880
¢ L J ¢

Texas State University Sys-
tem

Thursday, June 9, 1954, 9:00 a.m,

333 Guadalupe, Tower I, Suite 810
(speaker phone available.)

Austin

According to the complete agenda, the
Board of Regents considered approval of
personnel changes at Sam Houston State
University, the purchase of property at
Southwest Texas State University, the Capi-
tal Campaign Contract at Sid Ross S.ate
University, and meeting dates for the Au-
gust and November board meetings. (Where
appropriate and permitted by law, executive
sessions may be held for the above listed
subjects )

Contact: Lamar Urbanovsky, 333 Guada-
lupe, Tower I, Suite 801, Austin, Texas
78701, (512) 463-1808

Filed: June 3, 1994, 420 pm
TRD-944179%4 }

¢ ¢ L ]
Texas Workers® Compensa-
tion Commission
Wednesday, June 8, 1994, 1:30 p.n.

Southfield Building, Room 910-911, 4000
South TH-35

Austin

According to the agenda summary. the
Texas Workers' Compensation Commission
called to order; public comments were taken
on proposed rule §133 206, proposed rule
§134 1000, and proposed rule §134 1001,
and adjournment

Contact: Todd K Brown, 4000 South IH-
35, Austin, Texas 78704, (512) 440-5890.

Filed: June 3. 1994, 1:16 p.m.
TRD-9441770
Thursday, June 9, 1994, 9:00 a.m.

Southfield Building, Room 910-911, 4000
South TH-35

Austin

According to the agenda summary, the
Texas Workers” Compensation Commission
called to order; approval of minutes; possi-

ble action on applications for Certificate of
Authgrity to Self-Insure; possible action on
requests for renewal of Certificate of Au-
thority to Self-Insure; possible action on the
Information Resource Secunty Policy; pos-
sible action on 1ssues concerming the Extra-
Hazardous Employer Program and the next
notification cycle, commissioner subcom-
mittee reports and possible discussion, deri-
sions, and action on related rules; possible
action on any 1ssues regarding rules or pol-
icy, executive session, action on muatters
considered in executive session; general re-
ports and action on issues relating to com-
mission actwities; confirmation of future
public meetings; and adjournment.

Contact: Todd K. Brown, 4000 South IH-
35, Austun, Texas 78704, (512) 440-5890.

Filed: june 3, 1994, 448 pm
TRD:9441797

¢ ¢ ¢

Texas Council on Workforce
and Economic Competitive-
ness

Monday-Tuesday, June 13-14, 1994, 1:00
p-m. and 8:30 a.m. respectively.

Austin Commumty College, 5930 Middle
Fiskville Road, Roomn 233C

Austin

According to the agenda summary, the Ap-
prenticeship and Career Pathways Programs
Design Committee items on the agenda in-
cludes opeming remarks; public testimony,
approval of the minutes of the May
16-17, 1994, meeting, staff report, update
on activines of the Texas Council on
Workforce and Economic Competitiveness;
an update on apprenticeship trawing by the
U.S Department of Labor Bureau of Ap-
prenticeship and Training; brie “ng by legis-
lative staff on the process . .. issues in-
volved in developing legislauon and how to
address topics through legislation and/or
policymaking, a briefing on the format for
previous reports sent to the Iegislature and
examples of school-to work legislation
adopted by other states, discussion on bust-
ness involvement in school to work system,
briefing on the Certificate of Initial Mas-
tery; briefing on career majors; a software
demonstraion on  curriculum  develop-
ment/skill standards, a panel presentation on
secondary/postsecondary” articulation initia-
tives and ways to Lnk secondary and
postsecondary studies, a bniefing on the in-
tegration of academic and occupational edu-
cation, a briefing by the Texas Higher Edu-
cation Coordinating Board and Texas
Education Agency on guidelines to infuse
carecer development into the curriculum and
careerfeducational planning of all students,
discussion on building local school-to-work
partnerships; and other business

Nouce: Persons with disabilities who plan
to ailend this meeting and who may need
auxiuary aids or services, or persons who
need assistance in having English translated
into Spanish, should contact Val Blaschke,
(512) 305-7008 (or Relay Texas 800-735-
2988), at least two days before this meeting
so that appropriate arrangements can be
made.

Contact: Val Blaschke, P.O. Box 2241,
Austin, Texas 78768, (512) 305-7008.

Filed: June 3, 1994, 2:42 p.m.
TRD-9441781

¢ ¢ 2
Texas Youth Commission
Thursday, June 23, 1994, 8:30 a.m.

4900 North Lamar Boulevard, Brown-
Heatly Building, Room 2301

Austin

According to the complete agenda, the Edu-
cation Department will make introductions
and hear opening remarks; brief overview
of enabling legislation (Public Law
100-297): goal of Chapter IT Program, and
designated targeted assistance areas; pro-
posed use of funds: rationale, and discus-
sion, and closing remarks.

Contact: Leann Bourque, 4900 North
Lamar Boulevard, Austin, Texas 78765,
(512) 483-5162.

Filed: june 2, 1994, 4:16 p.m.
TRD-9441720

¢ L4 L 4
Regional Meetings
Meetings Filed June 2, 1994

The Aqua Water Supply Corporation
Board of Directors met at 305 Eskew (Aqua
Office), Bastrop, June 6, 1994, at 7:30 p.m.
Information may be obtained from Adlinie
Rathman, P.O. Drawer P, Bastrop, Texas
78602, (512) 303-3943. TRD-9441704.

The Brazos Valley Development Council
Brazos Valley Regional Advisory Commit-
tee on Aging met at the Council Offices,
1706 East 29th Street, Bryan, June 7, 1994,
at 2.30 p.m. Information may be obtained
from Roberta Lindquist, P.O. Drawer 4128,
Bryan, Texas 77805-4128, (409) 775-4244.
TRD-9441711.

The Brazos Valley Development Council
Board of Directors met in the BVDC Con-
ference Room, 1703 East 29th Street,
Bryan, June 9, 1994, at 1:30 p.m. Informa-
tion may be obtained from Tom Wilkinson,
Ir P.O. Drawer 4128, Bryan, Texas
77805-4128, (409) 775-4244. TRD-
0441714

The Education Service Center Region '*
Board of Directors met at 400 East Spring
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Valley, Region 10 Board Room, Richard-
son, June 8, 1994, at 12: 30 p.m. Informa-
tion may be obtained from Joe Farmer, 400
East Spring Valley, Richardson, Texas
5081, (214) 231-6301 TRD-9441728.

The Erath County Appraisal District
Board of Directors will meet in the Board
Room, 1390 Harbin Drive, Stephenville,
June 14, 1994, at 7:00 a.m. Information
may be obtained from Jerry Lee, 1390 Har-
bin Drive, Stephenville, Texas 76401, (817)
965-5434 TRD-9441713

The Hays County Appraisal District
Board of Directors met at 21001 North IH-
35, Kyle, June 9, 1994, at 3:30 p.m Infor-
mation may bc obtained from Lynnell
Sedlar, 21001 North IH-35, Kyle, Texas
78640, (512) 268-2522 TRD-9441725.

The Lampasas County Appraisal District
Appraisal Review Board met at 109 East
Fifth, Lampasas, June 7, 1994, at 9-00 am.
Information may be obtained from Janice
Henry, PO Box 175, Lampasas, Texas
76550, (512) 556-8058. TRD-9441708

The Nortex Regional Planning Commis-
sion (eneral Membership Commuttee will
meet 4t the Galaxy Center, Suite 200, 4309
Tacksboro Highway, Wichita Falls, June 16,
1994, ar Noon Information may be ob-
tamed from Denms Wilde, P O. Box 1544,
Wichita Falls, Texas 76307-5144, (817)
322-5281, Fax (817) 322-6743. TRD-
9441698

“he Tax Appraisal District of Bell
County (Revised Agenda) Board of Direc-
tors met at the Tax Appraisal District Build-
ing. 411 East Central Avenue, Belton, June
8. 1994, at 700 p m Information may be
obtained from Mike Watson, P O. Box 390,
Belton, Texas 76513-0390, (817) 939-5841,
ixt 29 'TRD-9441694

L4 ¢ L4

Meetings Filed June 3, 1994

The Archer County Appraisal District
Apptaisal Review Board-Mineral met at
101 South Center, Archer City, June 9,
1994, at 10.00 a m Information may be
obtamed from Edward H Trigg, III, PO.
Box 1141, Archer City, Texas 76351, (817)
574-2172 TRD-9441783.

The Barton Springs/Edwards Aquifer
Conservation District Board of Directors
met at 1124-A Regal Row, Austin, June 9,
1994, at 5:30 p.m. Information may be ob-
tained from Bill E. Couch, 1124-A Regal
Row, Austin, Texas 78748, (512) 282-8441,
Fax (512) 282-7016. TRD-9441768.

The Capital Area Rural Transportation
System CARTS Board of Directors, Execu-
tive Commuttee met at 2010 East Sixth
Street (via Conference Call), Austin, June 9,
1994, at 3 00 p.m. Information may be ob-
tamned from Edna Burroughs, P.O. Box

6050, Austin, Texas
389-1011. TRD 9441733.

The Central Appraisal District of Taylor
County Board of Directors met at 1534
South Treadaway, Abilene, June 8, 1994, at
3.30 pm Information may be obtamned
from Richard Petree, P O. Box 1800, Abi-
lene, Texas 79604, (915) 676-9381. TRD-
9441798

The Coleman County Water Supply Cor-
poration Board of Directors met at the
Corporation Office, 214 Santa Anna Ave-
nue, Coleman, June 8, 1994, at 1.30 p.m
Information may be obtamed from Davey
Thweatt, 214 Santa Anna Avenue,
Coleman, Texas 76834, (915) 625-2133
TRD-9441753.

The Comal Appraisal District Appraisal
Review Board will meet at 178 East Mill
Street #102, New Braunfels, June 16, 1994,
at 9-00 am. Information may be obtained
from Lynn E Rodgers, PO. Box 311222,
New Braunfels, Texas 78131-1222, (210)
625-8597. TRD-9441737

The Comal Appraisal District Appraisal
Review Board will meet at 178 East Mull
Street #102, New Braunfels, June 21-23,
1994, at 9-00 a m. Information may be ob-
tained from Lynn E Rodgers, PO Box
311222, New Braunfels, Texas 78131-1222,
(210) 625-8597 TRD-9441738

The Comal Appraisal District Appraisal
Review Board will meet al 178 East Mill
Street #102, New Braunfels, July 7, 1994,
at 900 am Information may be obtained
from Lynn E. Rodgers, PO Box 311222,
New Braunfels, Texas 78131-1222, (210)
625-8597 TRD-9441739,

The Comal Appraisal District Appraisal
Review Board will meet at 178 East Ml
Street #102, New Braunfels, July 14, 1994,
at 900 a.m. Information may be obtained
from Lynn E Rodgers, P.O. Box 311222,
New Braunfels, Texas 78131-1222, (210)
625-8597. TRD-9441740.

The Dallas Area Rapid  Transit
Committee-of-the-Whole will meet in Con-
ference Room C, 1401 Pacific Avenue, Dal-
las, June 7, 1994, at 1:00 p m Information
may be obtained from Nancy McKethan,
PO Box 660163, Dallas, Texas
75266-0163. TRD-9441778.

The Denton Central Appraisal District
Appraisal Review Board will meet at 3911
Morse Street, Denton, June 15, 1994, at
900 am Information may be obtained
from John Brown, 3911 Morse Street, Den-
ton, Texas 76202, (817) 566-0904 TRD-
9441779.

The East Texas Council of Governments
Executive Commitiee met at the ETCOG
Office, Kilg~:e, June 9, 1994, at 2 30 p.m.
Information 1:2y be obtaned from Glynn

78702, (512)

Knight, 3800 Stone Road, Kilgore, Texas
75662 TRD-9441731.

The Erath County Appraisal District Ap-
praisal Review Board met at 1390 Harbin
Drive, Stephenville, June 7-9, 1994, at 9:00
am. Information may be obtained from
Mitzi  Meekins, 1390 Harbin Drive,
Stephenville, Texas 76401, (817) 965-5434,
Fax (817) 965-5633. TRD-9441782.

The Fisher County Appraisal District Ap-
praisal Review Board will meet in the
Fisher County Dustrict Clerk-Jury Room,
Fisher County Courthouse, Roby, June 13,
1994, at 8:00 am. Information may be ob-
tained from Betty Mize, P.O Box 516,
Roby, Texas 79543, (915) 735-2578. TRD-
9441730

The Fisher County Appraisal District
Board of Directors will meet at the Fisher
County Tax/Appraisal Office, Roby Court-
house, Roby. June 17, 1994, at 7:30 a.m.
Information may be obtained from Betty
Mize, Route I, Box D, 38-B, Rotan, Texas
79546, (915) 735-2578. TRD-9441780.

The Grand Parkway Association met at
5757 Woodway, Suite 140 East Wing,
Houston, June 9, 1994, at 8:15 a.m. Infor-
mation may be obtamed from Jerry L.
Coffman, 5757 Woodway, 140 East Wing,
Houston, Texas 77057, (713) 782-9330.
TRD-9441777

The Hichory Underground Water Con-
servation District Number One Board and
Advisors met at 2005 South Bridge Street,
Brady, June 9, 1994, at 7 00 p.m Informa-
tion may be obtained from Lorna Moore,
P O Box 1214, Brady, Texas 76825, (915)
597-2785. TRD-9441784.

The Hunt County Appraisal District
Board of Directors met in the Hunt County
Appraisal District Boardroom, 4801 King
Street, Greenville, June 9, 1994, at Noon.
Information may be obtained from Shirley
Smith, 4801 King Street, Greenville, Texas
75401, (903) 454-3510 TRD-9441762.

The Lower Rio Grande Valley Tech
Prep/Associate Degree Consortium (also
hnown as Tech Prep of the Rio Grande
Valley, Inc.) Board of Directors met in the
Board Room, Conference Center, Texas
State Technical College, Harlingen, June 8,
1994, at 2.30 p.m. Information may be ob-
tamned from Pat Bubb, Tech Prep, TSTC
Conference  Center, Harlingen, Texas
78550, (210) 425-0729. TRD-9441754,

The Montague County Tax Appraisal
District Board of Directors met at the Ap-
praisal District Office, 312 Rusk Street,
Montague, June 8, 1994, at 4:00 p.m. Infor-
mation may be obtained from Wanda Rus-
sell, P.O. Box 121, Montague, Texas
76251, (817) 894-2081. TRD-9441839.

The Montague County Tax Appraisal
District Board of Directors met at the Ap-
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oraisal District Office, 312 Rusk Street,
Montague, June 8, 1994, at 5:00 p.m. Infer-
mation may be obtained from Wanda Rus-
sel, P.O Box 121, Montague, Texas
76251, (817) 894-2081. TRD-9441838.

The Sahine Valley Center Executive Com-
mittee met at the Administration Building,
107 Woodbine Place, Longview, June 9,
1994, at 6:00 p. m. Information may be
obtained from Mack Blackwell or LaVerne
Moore, PO Box 6800, Longview, Texas
75608, (903) 758-2471. TRD-9441763.

The Sabine Valley Center Finance Com-
mittee met at the Administration Building,
107 Woodbine Place, Longview, June 9,
1994, at 6:00 p. m. Information may be
obtained from Mack Blackwell or LaVerne
Moore, PO Box 6800, Longview, Texas
75608, (903) 758-2471. TRD-9441764.

The Sabine Valley Center Board of Trust-
ces met at the Administration Building, 107
Woodbine Place, Longview, June 9, 1994,
at 700 p m Information may be obtained
from Mack Blackwell or LaVerne Moore,
P O. Dox 6800, Longview, Texas 75608,
(903) 758-2471 TRD-9441765.

The South Texas Development Council
Board of Directors met in the Commission-
ers Courtroom, Courthouse Annex, Zapata,
June 9, 1994, at 11:00 a.m Information
may be obtained from Julie Saldana, P.O.
Box 2187, Laredo, Texas 78044-2187,
(210) 722-3995. TRD-9441741

The STED Corporation Board of Trustees
met in the Commissioners Courtroom,
Courthouse Annex, Zapata, June 9, 1994, at
930 a.m. Information may be obtained
from Robert Mendiola, P.O. Box 2187, La-
redo, Texas 78044-2187, (210) 722-3995.
TRD-9441742

The Sulphur-Cypress Soil and Water
Conservation District Number 419 met at
1809 West Ferguson, Suite B, Mt. Pleasant,
June 9, 1994, at 8. 30 a.m. Information may
be obtained from Beverly Amerson, 1809
West Ferguson, Suite B, Mt. Pleasant,
Texas 75455-2921. TRD-9441735.

The Swisher County Appraisal District
Board of Duectors met at 130 North
Armstrong, Tulia, June 9, 1994, at 7:30
am. Information may be obtained from
Rose Lee Powell, P O. Box 8, Tulia, Texas
79088, (806) 995-4118. TRD-9441734.

The Texas Automobile Insurance Plan
Association will meet in the Lonestar
Room, Omni Austin Hotel, 701 San Jacinto,
Austn, June 15-16, 1994, at 9:30 a.m. and
8.30 a.m. respectively. Information may be
obtained from Marilyn Kinsey, P.O. Box
18447, Austin, Texas 78760-8447, (512)
444-5999. TRD-9441775.

The Trinity River Authority of Texas Le-
gal Commiuttee will meet at 5300 South
Collins, Arlington, June 10, 1994, at 10:30

am Information may be cbhtained from
James L. Murphy, 5300 South Collins, Ar-
lington, Texas 76018, (817) 467-4343
TRD-9441771

The Tyler County Appraisal District
Board of Directors met at 806 West Bluff,
Woodbville, June 6, 1994, at 5 00 p.m. Infor-
mation may be obtained from Linda Lewis,
PO. Drawer 9, Woodville, Texas 75979,
(409) 283-3736 TRD-9441751

The Wise County Appraisal District Ap-
praisal Review Board met at 206 South
State Strect, Decatur, June 9, 1994, at 9 00
am Information may be obtained from
LaReesea North, 206 South State Street,
Decatur, Texas 76234, (817) 627-3081
TRD-9441732.

L4 ¢ ¢
Meetings Filed June 6, 1994

The Brazos River Authority Audit Com-
mittee, Board of Directors will meet at 4400
Cobbs Drive, Waco, June 14, 1994, at
10.00 am. Information may be obtained
from Mike Bukala, P.O Box 7555, Waco,
Texas 76714-7555, (817) 776-1441 TRD-
9441850

The Brazos River Authority Lake Man-
agement Committee, Board of Directors
will meet at the Lake Supervisor’s Office,
Possum Kingdom Lake, June 17, 1994, at
10:00 a.m Information may be obtained
from Mike Bukala, P.O Box 7555, Waco,
Texas 76714-7555, (817) 776-1441. TRD-
9441851.

The Callahan County Appraisal District
Board of Directors will meet at the Ap-
praisal District Office, 130-A West Fourth
Street, Baird, June 13, 1994, at 8.00 p.m.
Information may be obtained from Jane
Ringhoffer, P.O Box 806, Baird, Texas
79504, (915) 854-1165. TRD-9441888.

The Central Appraisal District of Nolan
County Board of Directors will meet at the
Nolan County Courthouse, Third Floor, 100
East Thurd Street, Sweetwater, June 10,
1994, at.7:00 a.m. Information may be ob-
tained from Ansa Lee Lane, P.O Box 1256,
Sweetwater, Texas 79556, (915) 235-8421.
TRD-9441852.

The Central Appraisal District of
Rockwall County Appraisal Review Board
met at the Rockwall County Appraisal Of-
fice, 106 North San Jacinto, Rockwall, June
8, 1994, at 8:30 a.m. Information may be
obtained from Ray E. Helm, 106 North San
Jacinto, Rockwall, Texas 75087. (214)
771-2034. TRD-9441856.

The Dallas Central Appraisal District
(Emergency Meeting.) Board of Directors
met in the Community Room, Second
Floor, 2949 North Stemmons Freeway, Dal-
las, June 8, 1994, at 8.30 am. The emer-
gency meeting was necessary-to fill vacated

positions on Appraisal Review Board to
hear protest appeals m progress. Informa-
tion may be obtained from Rick L. Kuehler,
2949 North Stemmons, Dallas, Texas
75247, (214) 631-0520. TRD-944]883.

The Ellis County Appraisal District Ap-
praisal Review Board will meet at 406 Syc-
amore Street, Waxahachie, June 10, 1994,
at 8:30 am Information may be obtained
from Dorothy J. Phillips, P.O Box 878,
Waxahachie, Texas 75165, (214) 937-3552.
TRD-9441899

The Golden Crescent Private Industry
Council Quality Work Force Planning Fuil
Committee will meet at the Student Center,
Victoria College, 2200 East Red River, Vic-
toria, June 14, 1994, at 3:30 p.m. Informa-
tion may be obtained from Carol Matula,
2401 Houston Highway, Victoria, Texas
71901, (512) 576-5872. TRD-9441895.

The Kendall County Appraisal District
Appraisal Review Board met in the Confer-
ence Room, 12| South Main Street, Boerne,
June 9, 1994, at 9:00 a. m Information may
be obtained from Joe P. Davis, Box 788,
Boerne, Texas 78006, (210) 249-8012.
TRD-9441848.

The Lavaca County Central Appraisal
District Appraisal Review Board will meet
at 113 North Main Street, Hallettsville, June
16, 1994, at 8 00 a.m. Information may be
obtained from Diane Munson, P.O. Box
338, Hallettsville, Texas 77964, (512)
798-4396. TRD-9441892.

The Lee County Appraisal District Ap-
praisal Review Board will meet at 218 East
Richmond Street, Giddings, June 13, 1994,
at 9:00 a.m. Information may be obtained
from Delores Shaw, 218 East Richmond
Street, Giddings, Texas 78942, (409)
542-9618 TRD-9441897.

The Lee County Appraisal District Ap-
praisal Review Board will meet at 218 Bast
Richmond Street, Giddings, June 15, 1994,
at 9:00 a m. Information may be obtained
from Delores Shaw, 218 East Richmond
Street, Giddings, Texas 78942, (409)
542-9618. TRD-9441896.

The Manville Water Supply Corporation
Board of Directors met at the Manville Of-
fice off Highway 95 on Spur 277,
Coupland, June 9, 1994, at 7 00 p.m. Infor-
mation may be obtained from LaVerne
Rohlack, P.O. Box 248, Coupland, Texas
78615, (512) 272-4044. TRD-9441849.

The Mills County Appraisal District met
in the Jury Room, Mills County Court-
house, Goldthwaite, June 9, 1994, at 6.30
p.m Information may be obtained from
Cynthia Partin, P.O. Box 565, Goldthwaite,
Texas 76844, (915) 684-2253. TRD-
9441869.

The Riceland Regional Mental Health
Authority Board of Trustees will meet at
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3007 North Richmond Road, Wharter, June
16, 1994, at Noon. Information may be
chiained from Marjorie Dornak, F.O. Box
869, Wharton, Texas 77488, (409)
532-3098.

The San Antonic River Authority Board
of Directors will meet in the Boardroom,
100 East Guenther Street, San Antonio,
June 15, 1994, at 2:00 p. m. Information
may be obtained from Fred N. Pfeiffer, P.O.
Box 830027, San Antonio, Texas

78283-0027,
9441553,

The Trinity River Authority of Texas
Utility Services Committee will meet at
5300 South Collins, June 13, 1994, at 10:00
am. Information may be obtained from
James L. Murphy, 5300 South Collins, Ar-

(210)  227-1373. TRD-

Meetings Filed June 7, 1994

The Gillespie Central Appraisal District
Board of Directors will meet in the County
Courtroom, Gillespie County Courthouse,
Fredericksburg, June 15, 1994, at 9:00 am.
Information may be obtained from Mary
Lou Smith, P. O. Box 429, Fredericksburg,

lington, Texas 76018, (817) 4674343, 78624, (512) 997-9807. TRD-
TRD-9441884. ooas g 0024 G1)
¢ ¢ ¢ ¢ ¢ *
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IN
ADDITION:

The Texas Register is required by statute to publish certain documents, including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Office of Consumer Credit
Commissioner

las and methods described in Texas Civil Statutes, Title
79, Articles 1.04, 1.05, 1.11, and 15.02, as amended
(Texas Civil Statutes, Articles 5069-1.04, 1.05, 1.11, and

Notice of Rate Ceilings 15.02).

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-

Effective Period
(Dates_are Inclusive)

Types of Rate_Ceilings

Indicated (Weekly) Rate - Art. 1.04(a)(1)

Monthly Rate - Art. 1.04 (c)(l)

Standard Quarterly Rate - Art. 1.04(a)(2)

Retail Credit Card Quarterly Rate - Art. 113
Lender Credit Card Quarterly Rate - Art. 15.02(d)(3)
Standard Annual Rate - Art 1.04(a)(2)(®)

Retail Credit Card Annual Rate - Art. 1.11G3)
Judgment Rate - Art 1.05, Section 2

06/06/94-06/12/94
06/01/94-06/30/94
07/01/94-09/30/94
07/01/94-09/30/94
07/01/94-05,20/94
07/01/94-09/30/94
07/01/94-09/30/94
06/01/94-06/30/94

Consumer (3)/Agricultural/ Commercial(4)
Commercial_(4) thru $250,000 over $250,000
18.00% 18.00%
18.00% 18.00%
18.00% 18.00%
18.00% N.A.
14.00% N.A.
18.00% 18.00%
18.00% N.A.
10.00% 10.00%

Dy, .
Wfor variable rate commercial transactions only. (Z)Only for open-end  credit as defined in Art. 5069-1.01(f) V.T.C.S. G)Credit for

personal, family or household use.

Issued in Austin, Texas, on May 31, 1994.

TRD-944 1715 Al Endsley
Consumer Credit Commissioner

Filed: June 2, 1994

* ¢ ¢
Request for Interpretation of Article 79

Under provisions of §10, Article 2.02A, Title 79, Revised
Statutes (Texas Civil Statutes, Article 5069-2.02A), the
consumer credit commissioner may issue interpretations of
Title 79, Revised Statutes (Texas Civil Statutes, Article
5069-1.01 et seq). The consumer credit commission has
received the following fequests for interpretations.

Request Number 94-3. A bank holds a first Deed of Trust
on a residential lot. The lot owner executes a Mechanic’s
Lien Contract and Note payable to a builder to construct a
residence on the lot. The builder executes a non-liability
note to the bank for construction financing. The builder’s
note is secured by an assignment of the Mechanic’s Lien
Contract and Note and a guaranty of the lot owner/future

Credit for business, commercial, investment or other similar purpose.

home owner. Can the bank legally charge an origination
fee or any or all of the following: the lot loan, the
construction loan, and a permanent mortgage loan, not-
withstanding the provisions of Texas Civil Statutes, Arti-
cle 342-508?

Request Number 94-4. Are retail installment sales of mo-
tor vehicles, which would otherwise clearly come within
the scope of Chapter 7 but for the purported absence of
any time price differential, finance charge, or interest,
subject to Texas Civil Statutes, Article 5069-7.01 et seq,
including the requirement that the seller register with the
Office of Consumer Credit Commissioner?

Pursuant to 7 TAC §1.305, interested parties may submit
briefs and proposals pertaining to these requests for 30
days following the date of this publication. Briefs and
proposals may be mailed to 2601 North Lamar Boulevard,
Austin, Texas 787054207 or may be transmitted by fac-
simile machine to (512) 479-1293.

Issued in Austin, Texas, on June 1, 1994,

TRD-9441646 Al Endsley
Commissioner
Office of Consumer Credit Commissioner

Filed: June 1, 1994
¢ ¢ L4

¢
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Texas Commission for the Deaf and
Hearing Impaired

Request for Proposals-Extension of
Submission Deadline

In reference to the Request for Proposals posted by the
Texas Commission for the Deaf and Hearing Impaired in
the April 19, 1994, issue of the Texas Register (19 TexReg
2989), the deadline for submission has beet extended to
June 25, 1994, at 5:00 p.m.

lssued in Austin, Texas, on June 3, 1994.

TRD-9441769 David W. Myers
Executive Director
Texas Commiseion for the Deef and
Hearing Impaired

Filed: June 3, 1994

Texas Department of Health

Licensing Actions for Radioactive
Materials

The Texas Department of Health has taken actions regard-
ing licenses for the possession and use of radioactive
materials as listed in the table below. The subheading
labeled "Location" indicates the city in which the radioac-
tive material may be possessed and/or used. The location
listing "Throughout Texas” indicates that the radioactive
material may be used on a temporary basis at job sites
throughout the state. =

¢

¢ ¢

NEW LICENSES ISSUED:

Amend-
Location Name License# City ment #
Throughout Texas Adams Brothers, Inc. L0477 Athens 0
AMENDMENTS TO EXISTING LICENSES ISSUED:
Amend-
Location Name License# City ment #
Amaritlo St. Anthony's Hospital L01242 Amarillo 45
Austin Austin Heart, P.A. L04623 Austin 2
Austin Austin Heart, P.A. L04623 Austin 1
Austin Austin Radiological Association 100545 Austin 69
Austin Allan Shivers Radiation Therapy Center L01761 Austin 30
Channelview Lyondell Petrochemical Company L00064 Channelview 30
Pallas North Texas Heart Center, P.A. L04608 Dallas 4
Decatur Decatur Community Hospital 102382 Decatur 8
El Paso The University of Texas at El Paso L00159 El Paso 32
El Paso BRK Brands, Inc. L03725 El Paso 7
Fort Worth All Saints Hospital Cityview L04105 Fort Worth 6
Galveston The University of Texas Medical Branch L01299 Galveston 39
Grand Prairie Loral Vought Systems Corporation L02670 Dallas 18
Henderson Henderson Memorial Hospital L03466 Henderson 1
Houston Hermann Hospital L00650 Houston 45
Houston University of Texas M.D. Anderson Cancer Center L02972 Houston 14
Houston The U.T. Health Science Center at Houston L03685 Houston 15
Houston Texas Southern University L03121 Houston 10
Houston Twelve Oaks Hospital 102432 Houston 15
Houston Baylor College of Medicine L00480 Houston 50
Houston Mallinckrodt Medical, Inc. 103008 Houston 35
Houston Baylor College of Medicine L00680 Houston 51
Mansfield Vencor Hospital - Fort Worth L03490 Mansfield 1"
McAllen Rio Grande Regional Hospital 103288 McAllen 26
Missouri City Durwood Greene Construction Company L04753 Stafford 2
Pittsburg Pilgrin's Pride Corporation L04150 Pittsburg 4
Plainview Methodist Hospital - Plainview L02493 Plainview 12

Date of
Action

05/25/94

Date of
Action

05/24/7
05/16/9 ~
05/11/9%4
05/25/94
05/27/9%
05/19/9%
05/13/9
05/23/9%
05/19/94
05/24/9%
05/20/9
(5/26/9%
05/04/9%
05/27/9
05/13/9
05/13/94
05/16/9
05/23/94
05/23/9
05/12/94
05/25/94
05/25/94
05/17/94
05/18/94
05/24/94
05/20/9
05/04/94

19 TexReg 4580 June 10, 1994
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AMERDHEHTS TO EXISTING LICENSES ISSUED CONT INUED:

Richardson

San Antonio

San Antonio

The Yoodlands
Throughout Texas
Throughout Texss
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Webster

Wichita Falls

The University of Texas at Dallas
Baptist Memorial Hospital System
Alfred L. Burden, Jr., M.D.
Memorial Hospital - The Woodlands
Goolsby Testing Laboratories, Inc.
Global X-Ray & Testing Corp.
Longview Inspection, Inc.

PMI Specialists, Inc.
Fugro-McClel land (Southwest), Inc.
Logtech Wireline Services, Inc.
X-Ray Equipment Company

Texas Department of Health

South Texas Construction Company
METCO

L. A. Fuller & Sons Construction, Inc.
ATL Laboratories, Inc.

Logtech Wireline Services, Inc.
Warrington, Inc.

Computalog Wireline Services, Inc.
H. H. Henken Industries, Inc.
Western Stress, Inc.

Rogers Engineering Services

Rone Engineers

Great Guns, Inc.

Master Wireline Services, Inc.
Clear Lake Regional Medical Center
Wichita Falls Clinic

RENEMALS OF EXISTING LICENSES ISSUED:

Location

San Antonio
Victoria

Bexar County Forensic Center
Victoria Regional Medical Center

TERMINATIONS OF LICENSES ISSUED:

Location

Denison
Houston
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas

Ag Processing, Inc.

NORC Laboratories, Inc.

Davis Great Guns Logging, Inc.
Mestern Waste Industries
Radiation Physics Associates
Comal County Unit Road System

L02114
L00455
L01025
L03772
L03115
L03663
L03720
L4686
L03461
102501
101485
L0155
104229
L03018
L04170
L03924
L02501
L03074
L04286
L00967
L04084
L03733
L02356
L01990
L04161
L01680
100523

Richardson
San Antonfo
San Antonio
The Woodlands
Humble
Aransas Pass
Longview
Liberty
Dalles

Tyler
Mansfield
Austin
Midiand
Houston
Amaritlo
Arlington
Tyler

Austin
Houston
Arlington
Houston
Brenham
Dallas

Sour Lake
Wichita Falls
Webster
Wichita Falls

City

San Antonio
Victoria

cCity

Denison
Houston
Victoria

New Boston
Waco

Neu Braunfels

88

12
43
37
51

12

“wELSY

32

21
19
21
31
1"
10
13
22

33
25

NO NS 2N

05/26/94
05/20/9%
05/24/94
05/12/94
05/16/%
05/16/94
05/16/94
05/18/94
05/18/94
05/18/94
05/18/94
05/18/94
05/20/94
05/19/94
05/23/94
05/20/94
05/23/94
05/23/94
05/23/94
05/264/94
05/25/94
05,/26/94
05/26/94
05/26/9%
05/23/94
05/19/94
05/25/94

05/716/94
05/19/94

Date of
Action

05/727/94
05/27/94
05/16/94
05/18/94
05/19/94
05/25/94
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In issuing new licenses and amending and renewing exist-
ing licenses, the Texas Department of Health, Bureau of
Radiation Control, has determined that the applicants are
qualified by reason of training and experience to use the
material in question for the purposes requested in accord-
ance with Texas Regulations for Control of Radiation in
such a manner as to minimize danger to public health and
safety or property and the environment; the applicants’
proposed equipment, facilities, and procedures are ade-
quate to minimize danger to public health and safety or
property and the environment; the issuance of the li-
cense(s) will not be inimical to the health and safety of the
public or the environment; and the applicants satisfy any
applicable special requirements in the Texas Regulations
for Control of Radiation.

This notice affords the opportunity for a hearing on written
request of a licensee, applicant, or person affected within
30 days of the date of publication of this notice. A person
affected is defined as a person who is resident of a county,
or a county adjacent to the county, in which the radioac-
tive materials are or will be located, including any person
who is doing business or who has a legal interest in land in
the county or adjacent county, and any local government
in the county, and who can demonstrate that he has
suffered or will suffer actual injury or economic damage
due to emissions of radiation. A licensee, applicant, or
person affected may request a hearing by writing Richard
A. Ratliff, P.E., Chief, Bureau of Radiation Control (Di-
rector, Radiation Control Program), 1100 West 49th
Street, Austin, Texas 78756-3189.

Any request for a hearing must contain the name and
address of the person who considers himself affected by
agency action, identify the subject license, specify the
reasons why the person considers himself affected, and
state the relief sought. If the person is represented by an
agent, the name and address of the agent must be stated.

Copies of these documents and supporting materials are
available for inspection and copying at the office of the
Bureau of Radiation Control, Texas Department of Health,
Exchange Building, 8407 Wall Street, Austin, Texas, from
8:00 am. to 5:00 p.m., Monday-Friday (except holidays).

issued in Austin, Texas, on June 1, 1994.

TRD-9441736 Susan K. Steeg

General Counsel, Office of General
Counsel
Texas Depantment o! Hsalth

Filed: June 3, 1994

L4 4 ¢

Nominations for, and Feedback on,
Regional HIV Planning Coalitions

The Texas Department of Health (TDH) is soliciting nomi-
nations for, and feedback on, regional HIV planning coali-
tions to be established in each of the 11 public health
regions of Texas. The planning coalitions, mandated by
the United States Centers for Disease Control and Preven-
tion, are essential components for future planning of HIV
prevention initiatives in Texas. Though the planning coali-
tions will not make funding decisions, they will identify
and place priorities on proposed HIV prevention activities.

Membership selection will be from organizations serving,
or representatives from, groups at risk of HIV infection.

An individual may nominate himself or herself or another
individual in the open nominations process. Nominations
must be received by June 26, 19%4.

Regional coalitions will be comprised of from 11 to 18
members and must represent the following groups: sub-
stance abusers; adolescents; racialfethnic minority men;
racial/ethnic minority women; persons HIV-infected or
living with AIDS; gay, lesbica or bisexual individuals;
HIV prevention professionals (from one to four members);
a TDH staff member (to serve as chair); representatives of
projected HIV-infected populations characteristic of the
region (from one to five members); additional members to
ensure adequate representation of projected populations at
risk of HIV infection.

Additionally, TDH is requesting comments regarding the
structure, bylaws, nomination process, needs assessment
and proposed conflict resolution process developed by a
statewide pre- planning group for the regional coalitions.
Comments must be received by June 26, 1994, and should
be addressed to: Texas Department of Health, HIV Com-
munity Planning, 1100 West 49th Street, Austin, Texas
78756.

An informaticn packet containing the components for the
HIV planning coalitions and applications for nominations
may be obtained by calling: (512) 458-7456 or (512)
458-7304.

Issued in Austin, Texas, on June 2, 1994.

TRD-8441726 Susan K. Steeg

Genseral Counsal, Office of General
Counsel
Texas Department of Health

Filed: June 2, 1994

L4 ¢ L 4

Notices of Emergency Cease and Desist
Order

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Dawn P. Gayken, D.D.S. (registrant-
UNREGISTERED) of Spring to cease and desist from
operating any source of radiation to perform dental
intraoral x-ray procedures until all health-related violations
found during a recent inspection of the facility are cor-
rected. The bureau determined that continued radiation
exposure to patients in excess of that required to produce a
diagnostic image constitutes an immediate threat to public
health and safety, and the existence of an emergency.
Doctor Gayken is further required to provide evidence
satisfactory to the bureau regarding the actions taken to
correct these violations and the methods used to prevent
their recurrence.

A copy of all relevant material is available for public
inspection at the Bureau cof Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Toxas, on June 6, 1994.

TRD-844 1843 Susan K. Sieeg
General Counssl, Oftice of Ganeral
Counsel
Texas Department of Health

Filed: June 6, 1994
¢ L 4 ¢
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Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Daniel C. Bush, D.D.S. (registrant-
R14144) of Arlington to cease and desist using the Ritter
dental x-ray units (Model 2B-Serial Number 7029 and
Model B-Serial Number BD2529) to perform dental
intraoral x-ray procedures until all health-related violations
found during a recent inspection of the facility are cor-
rected. The bureau determined that continued radiation
exposure to patients in excess of that required to produce a
diagnostic image constitutes an immediate threat to public
health and safety, and the existence of an emergency. The
registrant is further required to provide evidence satisfac-
tory to the bureau regarding the actions taken to correct
these violations and the methods used to prevent their
recurrence.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on June 6, 1994.

TRD-944 1844 Susan K. Steeg

General Counsel, Office of General
Counsel
Texas Department of Health

Filed: June 6, 1994
¢ ¢ ¢

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered National Fabricators, Inc. of Baton
Rouge, Louisiana, to cease and desist operating any
sources of radiation at any location in Texas until the
company has been granted reciprocal recognition by the
bureau to perform the service in Texas. The bureau deter-
mined that the use of radiation sources for industrial
radiographic services that have not been granted reciprocal
recognition constitutes an immediate threat to public
health and safety and the existence of an emergency.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Centrol, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on June 6, 1994.

TRD-9441845 Susan K. Steeg

QGeneral Counsel, Office of General
Counsel
Texas Department of Health

Filed: June 6, 1994

L4 ¢ ¢

Notice of Intent to Revoke Certificates
of Registration

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 Texas Administrative Code
§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed com-
plaints against the following registrants: Repka and Asso-
ciates PC, Pleasanton, R10960; J. Scott Jones, D.D.S.,
Waco, R06291; B. J. Fuller, DD.S.,, P.C., Arlington,
R09536; Stephen Ratcliff, D.D.S., Arlington, R12888;
William Love James, D.D.S. , San Angelo, R17855; Dan-
iel T. Camier, D.D.S., Richardson, R16478; Southwest
Orthodontic Lab, Fort Worth, R17300; Medical Diagnos-
tics, Inc., Houston, R12887; ChiroSpecialists, Inc., Hum-
ble, R10029; Carl M. Nachritz, III, D.C., Fort Worth,

R17898; Valley Ranch Chiropractic Clinic, Irving,
R15710; Anthony O’Dwyer, M.D., P.A., Pearland,
R13887; Northwest Airlines, Inc., Houston, R09561; H L
Electronic, Tucson, Arizona, Z00806; Laser Arts,
Corcoran, California, Z00807.

The department intends to revoke the certificates of regis-
tration; order the registrants to cease and desist use of
radiation machine(s); order the registrants to divest them-
selves of such equipment; and order the registrants to
present evidence satisfactory to the bureau that they have
complied with the orders and the provisions of the Health
and Safety Code, Chapter 401. If the fee is paid within 30
days of the date of each complaint, the department will not
issue an order.

This notice affords the opportunity to the registrants for a
hearing to show cause why the certificates of registration
should not be revoked. A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief,
Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49th Street, Austin, Texas
78756-3189. Should no request for a public hearing be
timely filed or if the fee is not paid, the certificates of
registration will be revoked at the end of the 30-day period
of notice. A copy of all relevant material is available for
public inspection at the Bureau of Radiation Control,
Exchange Building, 8407 Wall Street, Austin, Monday-
Friday, 8:000 a.m. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on June 6, 1994.

TRD-944 1846 Susan K. Steeg
General Counsel, Office of General
Counsel
Texas Department of Heath

Filed. June 6, 1994

¢ ¢ ¢

Notice of Intent to Revoke Radioactive
Material Licenses

Pursuant to Texas Regulations for Controi of Radiation

(TRCR), Part 13, (25 Texas Administrative Code '

§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed com-
plaints against the following licensees: Sam Houston State
University, Huntsville, LO0873; Southwest Texas State
University, San Marcos, L03321; Tracer Service, Inc.,
Kilgore, 103526, Cappsco International Corporation,
Aledo, 103999, Browning Construction Company, San
Antonio, 104537,

The department intends to revoke the radioactive material
licenses; order the licensees to cease and desist use of such
radioactive materials; order the licensees to divest them-
selves of the radioactive material; and order the licensees
to present evidence satisfactory to the bureau that they
have complied with the orders and the provisions of the
Health and Safety Code, Chapter 401. If the fee is paid
within 30 days of the date of each complaint, the depart-
ment will not issue an order.

This notice affords the opportunity to the licensees for a
hearing to show cause why the radioactive material li-
censes should not be revoked. A written request for a
hearing must be received by the bureau within 30 days
from the date of service of the complaint to be valid. Such
written request must be filed with Richard A. Ratliff, P.E.,

]
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Clief, Bureau of Radiation Control (Director, Radiation

Couirol Program), 1100 West 49th Street, Austin, Texas -

78756-3189. Should no request for a public hearing be
timely filed or if the fee is not paid, the radioactive
material licenses will be revoked at the end of the
30-day period of notice. A copy of all relevant material is
available for public inspection at the Bureau of Radiation
Control, Exchange Building, 8407 Wall Street, Austin,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

Issuad in Austin, Texas, on June 6, 1994.

TRD-944 1847 Susan K. Steeg i
General Counsel, Office of General
Counsel
Texas Depaitment of Health

Fied: June 6, 1994

¢ ] L J
Notice of Rescission of Orders

Notice is hereby given that the Bureau of Radiation Con-
trol, Texas Departmen; of Health, rescinded the following
orders: Emergency Cease and Desist Order and Notice of
Violation issued March 7, 1994, to Richard E. Burt,
D.D.S., Inc., 71 Richardson Heights Village, Richardson,
Texas 75080, holder of Certificate of Registration Number
R05311; Emergency Cease and Desist Order and Notice of
Violation issued February 25, 1994, to Clinica Del Sol,
6206 Dashwood, Houston, Texas 77081, holder of Certifi-
cate of Registration Number R13201.

" A copy of all relevant material is available for public
inspection at the Burean of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am, to 5:00 pm. (except holidays).

Issued in Austin, Texas, on June 6, 1954.

TRD-9441842 Susan K. Steeg

Genoral Counsel, Office of General
Counsel

Texas Department of Health

Filed: June 6, 1994

¢ ¢ ¢
Texas House of Representatives

Business and Industry Committee
Requests for Comments

To all interested parties.

Pursuant to the public notice posted, the House Business
and Industry Committee, Subcommittee on Public Insur-
ance Pools, met in a public hearing on May 25, 1994, to
study the varicis insurance pools and self-insured insur-
ance funds that provide workers’ compensation coverage
for public eatities (such as cities, counties, school districts,
water districts, etc.) to determine whether regulation is
needed to protect members and claimants, or to otherwise
protect the integrity of the pool or self-insured fund.

At the close of the meeting, the Chair instructed commit-
tee staff to send interested parties a letter asking for the
submission of written statements concerning the direction
the committee has taken. Staff was also instructed to have
this letter published in the Texas Register.

Written responses should include your rationale for why or
why not insurance pocls and self-insured funds that pro-
vide workers’ compensation to public entities should be

regulated. We would also appreciate your thoughts on the
regulation of third party administrators used by insurance
pools and self-insured public entities. Included in your
written statemeats should be any and all evidence needed
to support your statements. The Chair has asked that this
information be submitted no later than July 1, 1994. THe
information should be sent to: Mance Bowden, Committee
Clerk, Committee on Business and Industry, P.O. Box
2910, Austin, Texas 78768-2910.

The information received will be used to help formulate a
plan of action to be used by the committee.

Issued in Austin, Texas, on June 6, 1994.

TRD-944 1857 Tim Dudley
Committee Services
Texas House of Representatives

Filed: June 6, 1994

 J L J ]
Texas Department of Insurance
Company Licenses

The following applications have been filed with the Texas
Department of Insurance and are under consideration.

1. Application for admission in Texas for ADVANTA
Insurance Company, a foreign fire and casualty company.
The home office is in Phoenix, Arizona.

2. Application for admission in Texas for Conestoga Life
Assurance Company, a foreign life company. The home
office is in Broomall, Pennsylvania.

3. Application for name change by Lincoln National
Reinsurance Company, a foreign fire and casualty insur-
ance company. The proposed new name is Linsco Reinsur-
ance Company. The home office is in Fort Wayne, Indi-
ana.

4. Application for name change by Investors Mortgage
Insurance Company, a foreign stock casualty company.
The proposed new name is CMG Mortgage Insurance
Company. The home office is in Naperville, Illinois.

5. Application for incorporation in Texas for HMO
Texas, Inc., a domestic health maintenance organization.
The home office is in Houston, Texas.

Any objections must be filed within 20 days after this
notice was filed with the Secretary of State, addressed to
the attention of Cindy Thurman, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

Issued in Austin, Texas, on June 2, 1994.

TRD-8441691 D. J. Powers

Legal Counsel 1o the Comunissioner
Texas Department of Insurance

Filed: June 2, 1994

L4 L 4 ®
Third Party Administrator Applications

The following third party administrator (TPA) applications
have been filed with the Texas Department of Insurance
and are under consideration.

1. Application for admission in Texas for Delta Dental
Plan of New Mexico, Inc., a foreign third party adminis-
trator. The home office is in Albuquerque, New Mexico.

2. Application for a name change in Texas for Anchor
Benefit Consulting, Inc., a foreign third party administra-

-3
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tor. The proposed new name is Anchor Benefit Adminis-
trator, Inc. The home office is in Miami, Florida.

3. Any objections must be filed within 20 days after this
notice was filed with the Secretary of State, addressed to
the attention of Charles M. Waits, MC 105-6A, 333 Gua-
dalupe, Austin, Texas 78714-9104.

issued in Austin, Texas, on June 2, 1994.

TRD-9441692 D. J. Powers

Legal Counsel to the Commissioner
Texes Departmeni of Ineurance

Filed: June 2, 1994

L 4 ¢ ®

Texas Natural Resource Conservation
Commission

Notice of Opportunity to Comment on
Permitting Actions

The following applications are subject to a Commission
resolution adoped August 18, 1993, which directs the
Commission’s Executive Director to act on behalf of the
Commission and issue final approval of certain permit
matters. The Executive Director will issue the permits
unless one or more persons file written protests and/or
requests for hearing within ten days of the date notice
concerning the application(s) is published in the Texas
Register.

If you wish to request a public hearing, you must submit
your request in writing. You must state: your name, mail-
ing address, and daytime phone number; the permit num-
ber or other recognizable reference to this application; the
statement "I/we request a public hearing”; a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the
applicant’s operations; and your proposed conditions
which would satisfy your concems and cause you to
withdraw your request for hearing. If one or more protests
and/or requests for hearing are filed, the Executive Direc-
tor will not issue the permit and will forward the applica-
tion to the Office of Hearings Examiners where a hearing
may be held. If no protests or requests for hearing are
filed, the Executive Director will sign the permit ten days
after publication of this notice or thereafter. If you wish to
appeal a permit issued by the Executive Director, you may
do so by filing a written Motion for Reconsideration with
the Chief Clerk of the Commission no later than 20 days
after the date the Executive Director signs the permit.

Requests for a public hearing on this application should be
submitted in writing to the Chief Clerk’s Office, Texas
Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711, (512) 463-7875.

Application Number 23-538D by Milton H. West, Jr., et
al. An amendment to Certificate of Adjudication Number
23-538C pursuant to TWC §11.122. For Executive Direc-
tor’s Consideration. Applicants seek to combine into Cer-
tificate of Adjudication Number 23-538D water rights
presently held by them under Certificates 23-538C
(2197.15 acre-feet of Class "B" water) and 23-551 (495
acre-feet of Class "B" water), in the Rio Grande Basin,
Hidalgo County. The two Certificates are appurtenant to
lands (total 1,523 acres) that are adjacent and are served
by the same irrigation diversion system.

Approval of Application Number 30456-Q of Belleau
Wood East Property Owners Association to Cancel Water
Certificate of Convenience and Necessity Number 11718
in Harris County, Texas.

Application of Maxwell Water Supply Corporation to
amend Water Certificate of Convenience and Necessity
Number 10293 in Caldwell County, Texas.

Application by Mobil Chemical Company, Inc. for a minor
amendment to Permit Number 00462 in order to delete the
drainage area reference contained in the sample point
description. The permit currently authorizes an intermit-
tent, flow variable discl:arge of stormwater asscciated with
industrial activity, which will remain the same. The appli-
cant operates the Beaumont Plant, a petrochemical plant
manufacturing olefins and aromatics. The plant site is at a
site between State Highway 347 and the Neches River,
which is southeast of the City of Beaumont, Jefferson
County, Texas.

Application by Newpark Shipbuilding and Repair, Inc. for
a minor amendment to Permit Number 02034 to authorize
the discharge of additional treated wastewaters from off-
site sources via Outfall 001. These wastewaters are similar
to the treated wastewaters from on-site sources which are
currently authorized for discharge via OQutfall 001. The
permit authorizes: a discharge of treated process wastewa-
ter at a volume not to exceed an average flow of 100, 000
gellons per day via Qutfall 001; and an intermittent, flow
variable discharge of uncontaminated stormwater runoff
via Qutfall 002. The flow volumes for these outfalls will
remain the same. The applicant operates a facility for
construction, repairing, cleaning, and gas-freeing of ships,
barges, tugs, tank trucks, and from similiar off-site
sources. The plant site is on Brady Island between the
Houston Ship Channel and Old Buffalo Bayou in the City
of Houston, Harris County, Texas.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441790 Gloria A. Vasquez
Chief Clerk
Texas Natural Resource Conservation
Commission

Filed: June 3, 1994

L4 ¢ ¢
Notice of Public Hearing

Notice is hereby given that pursuant to the requirements of
the Texas Health and Safety Code, §382.017 (Vernon’s
1992); 30 Texas Administrative Code (TAC) §103.11(4);
Texas Government Code, Subchapter B, Chapter 2001
(Vernon'’s 1993); 40 Code of Federal Regulations §51.102
of the United States Environmental Protection Agency
(EPA) regulations concerning State Implementation Plans
(SIP), the Texas Natural Resource Conservation Commis-
sion (TNRCC) will conduct public hearings to receive
testimony concerning a revision to its rules and the SIP.

The TNRCC proposes amendments to §§117.451,
117.510, 117.520, 117.530, and 117.601, conceming Con-
trol of Air Poliution From Nitrogen Compounds. The
proposed changes have been developed in response to a
requirement by the EPA and the 1990 Federal Clean Air
Act (FCAA) Amendments for states to apply reasonably
available control technology (RACT) requirements to ma-
jor sources of nitrogen oxides (NO)) in the following
ozone nonattainment counties: Brazoria, Chambers, Fort
Bend, Galveston, Hardin, Harris, Jefferson, Liberty, Mont-
gomery, Orange, and Waller.
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The TNRCC is proposing to revise the compliance sched-
ules contained in Chapter 117 to extend the final compli-
ance dates from May 31, 1995 to May 31, 1997. This
extension would delay the implementation of NO, RACT
in the Houston/Galveston and Beaumont/Port Arthur areas,
and make the implementation of NO, RACT contingent on
Urban Airshed Modeling using data from the Coastal
Oxidant Assessment for Southeast Texas (COAST), an
intensive 1993 field study.

A public hearing on the proposal will be held on July 6,
1994, at 10:00 a.m. in Room 254§ of TNRCC Building E,
located at 12118 North IH-35, Park 35 Technology Center,
Austin. The hearing is structured for the receipt of oral or
written comments by interested persons. Interrogation or
cross-examination is not permitted; however, 8 TNRCC
staff member will discuss the proposal 30 minutes prior to
the hearings and will be available to answer questions
informally.

Written comments not presented at the hearings may be
submitted to the TNRCC central office in Austin through
July 8, 1994. Material received by the TNRCC Regulation
Development Section by 4:00 p.m. on July 8, 1994, will
be considered by the Commission prior to any final action
on the proposal. Copies of the proposal are available at the
central office of the TNRCC located at 12118 North IH-
35, Park 35 Technology Center, Building E, Austin, and at
the TNRCC regional office in Houston at 5555 West
Loop, Suite 300, Bellaire. Please mail written comments to
Randy Hamilton, Regulation Development Section, Air
Quality Planning Division, P.O. Box 13087, Austin, Texas
78711-3087. For further information contact Randy Ham-
ilton at (512) 239-1512.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearing should contact the agency at (512) 239-1459.
Requests should be made as far in advance as possible.

Issued in Austin, Texas, on May 31, 1994.

TRD-9441671 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource Conservation
Commission
Filed: June 2, 1994
¢ L 4

Texas Parks and Wildlife Department

Notice for Request for Public Comment
Regarding Draft-Texas Recreation and
Parks Account Program

Introduction. The Texas Recreation and Parks Account
(TRPA) was established by House Bill 706 in the 73rd
State Legislature in 1993 (Parks and Wildlife Code, Chap-
ter 24). TRPA provides 50% matching grant assistance to
eligible local governments throughout Texas for the acqui-
sition and development of public recreation areas and
facilities. TRPA funding is received from a portion of the
state sales tax on sporting goods.

The Parks and Wildlife Code, §24.005(b), authorizes the
Parks and Wildlife Department to adopt rules and regula-
tions for TRPA grant assistance. The Grants Manual
establishes procedures and rules for program administra-
tion. The Project Priority Scoring System will be used to
prioritize (score) TRPA proposals to be presented to the
Parks and Wildlife Commission for award consideration.

TPWD staff have completed draft documents regarding
scoring and administration of these programs and the
agency is soliciting public comments on the TRPA Grants
Manual and Project Priority Scoring System.

Persons interested in obtaining copies of the TRPA Grants
Manual or Project Priority Scoring System, information
about the programs, or interested in providing comment
regarding the drafts, should contact Stephen A. Bosak,
Grants-In-Aid Program, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744 or
telephone (512) 389-4947.

Issued in Austin, Texas, on May 31, 1994.

TRD-9441689 Paul M. Shinkawa
Acting General Counse!
Texas Parks and Wildife Depanment

Filed: June 2, 1994
L4 ¢ &

Texas Department of Protective and
Regulatory Services

‘ Request for Proposal

Texas Department of Protective and Regulatory Services
(PRS) announces this request for proposal (RFP) to pro-
vide a "Levels of Care (LOC) Service Support System”
pertaining to Child Protective Services (CPS).

Description: Services to be provided under this RFP in-
clude making clinical determinations of the level of care
necessary to meet the child’s treatment and services needs;
service authorizations and reauthorizations, including
those covered by Medicaid; utilization reviews; quality
assurance monitoring of residential care; and related re-
source information and reporting services.

Limitations: Eligible applicants include public or private
profit or non-profit agencies and individuals with demon-
strated knowledge, competence, and qualifications in pro-
viding similar residential facility quality assurance moni-
toring services. Funds provided through this project may
not be used to replace existing federal, state, or local
funding. Eligible applicants who may also be Historically
Underutilized Businesses or Smal! Business are encour-
aged to apply by notifying the contact person named in
this notice. PRS reserves the absolute right to amend,
prolong, cancel, or rescind this RFP at any time and to
reject any and all offers received.

Term and Total Value: The contract period is projected
from September 1, 1994, through August 31, 1995. Fund-
ing will not exceed $900,000.

Evaluation and Selection: A PRS state agency panel of
program and administrative staff will rank and score the
proposals. The screening and evaluation method and crite-
ria are predetermined. Criteria include detailed service
description, relevant organizational experience and staff
qualifications, and cost.

Deadline: The last day to receive offers is Thursday, July
11, 1994. Proposals received after this deadline will be
accepted only if mailed via next day mail and postmarked
no later than two days prior to the deadline. Modifications
to the original proposal must also be received by deadline.

Offerors’ Conference: An offeror’s conference is sched-
uled to held on Friday, June 24, 1994, from 9:00 a.m. to
10:00 am., at PRS headquarters in Austin, Texas, 701
West 51st Street, 5th Floor, East Tower, Section G. All
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potential providers are invited to attend and to present
inquiries pertaining to the RFP at that time. Persons with
disabilities who may need auxiliary sids or services are
requested to contact the designated procurement officer,
Charles Gembinski at (512) 450-3861 or (512) 456-3299,
within 72 hours of conference.

Contact Person: To obtain a complete copy of the RFP,
please contact Charles Gembinski, Jr.; P.O. Box 149030
(Mail Code B-559), Austin, Texas 78714-9030.

Issued in Austin, Texas, on June 6, 994.

TRD-9441860 Nancy Murphy
Section Manager, Poficy end Document

Suppornt
Texas Department of Protective and
Reguiatory Services

Filed: June 6, 1994

¢ ¢ L4
Public Utility Commission of Texas

Notices of Intent to File Pursuant to
Public Utility Commission Substantive
Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Birdville ISD, Fort Worth, Texas.

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of Plexar-Custom
Service for Birdville ISD pursuant to Public Utility Com-
mission Substantive Rule 23.27. Docket Number 13070.

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for
Birdville ISD. The geographic service market for this
specific service is the Fort Worth, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas,
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0388, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on May 31, 1994,

TRD-8441647 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: June 1, 1994
¢ ¢

Notice is given to the public of the intent to file with the
Public Utility Commission of Toxas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for the Museum of Fine Arts, Houston, Texas,

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of Plexar-Custom
Service for the Museum of Fine Arts pursuant to Public
Utility Commission Substantive Rule 23.27. Docket Num-
ber 13063.

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for the

Museum of Fine Arts. The geographic service market for
this specific service is the Houston, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas,
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0388, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on May 31, 1994.

TRD-9441648 John M Renfrow

Secretary of the Commussion
Public Utility Commission of Texas

Filed: June 1, 1994
¢ ] 2

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Datapoint Corporation, San Antonio, Texas.

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of a 44-Station
Addition to the Existing Plexar-Custom Service for
Datapoint Corporation pursuant to Public Utility Commis-
sion Substantive Rule 23.27. Docket Number 079.

The Application. Southwestern Bell Telephone Company
is requesting approval of a 44-station addition to the
existing Plexar-Custom Service for Datapoint Corporation.
The geographic service market for this specific Service is
the San Antonio, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0388. or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441793 John M Renfrow

Secretary of the Commission
Public Utility Commission of Texas

Filed: June 3, 1994
] ¢ L ]

Notice is given to the public of the intent to file with the
Public Utlity Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
2327 for approval of an amendment to a customer-
specific service for MCI Telecommunications Corporation.

Tariff Title and Number. Application of Southwestern Bell
Telephone Company for Approval of an Amendment to a
Customer-Specific Contract for MCI Telecommunications
Corporation Pursuant to Public Utility Commission Sub-
stantive Rule 23.27. Tariff Control Number 084.

The Application. Southwestern Bell Telephone Company
is requesting approval of an amendment to a customer-
specific contract for Biling and Collections Services with
MCI Telecommunications Corporation. Billing and Col-
lection Services include four general categories of ser-
vices: Recording Services, Billing Service, Billing
Analysis Services, and Billing Information Service The
geographic service market for this specific service 1s any-
where within the State of Texas where MCI Telecommuni-

¢

IN ADDITION June 10, 1994 19 TexReg 4587



cations Corporation provides services to Southwestern Bell
end user customers.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Crezk Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0388, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on June 3, 1994.

TRD-9441882 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: June 3, 1994

¢ ¢ ¢

Petition of City of Troup Exchange for
Expanded Local Calling Service to the
Tyler Exchange; Docket Number
12335

On September 22, 1993, a Petition to Extend Local Ser-
vice (ELS) was filed by the City of Troup on behalf of the
Troup Exchange for ELS service to the Tyler Exchange.
The Troup Exchange is served by United Telephone Com-
pany of Texas. The Tyler Exchange is served by South-
western Bell Telephone Company (SWB).

In connection with the anti-trust case which was initiated
by the United States Justice Department against AT&T
breaking up the Bell System, Judge Harold Greene of the
U.S. District Court for the District of Columbia entered a
Modified Final Judgment which created Local Access
Transport Areas (LATAs). The Court ruled that Bell Oper-
ating Companies like SWB could not carry traffic across a
LATA boundary without permission of the Court. The
Troup Exchange is in the Dallas LATA and the Tyler
Exchange is in the Longview LATA. In order for SWB to
carry traffic from the Tyler Exchange to the Troup Ex-
change, calls must be transported across a LATA bound-
ary.

The purpose of this docket is to take evidence on the
community of interest which the Troup Exchange has with
the Tyler Exchange and to consider whether to direct SWB
to apply for a waiver of the restriction precluding SWB
from transporting interLATA traffic.

The deadline for intervention in Docket Number 12335 is
June 13, 1994, Persons who wish to intervene or comment
on these proceedings should notify the Commission by
June 13, 1994, A request to intervene or for further
information should be mailed to the Public Utility Com-
mission of Texas, 7800 Shoal Creek Boulevard, Austin,
Texas 78757. Further information may also be obtained by
calling the Public Utility Commission’s Public Information
Office at (512) 458-0388, or (512) 458-0221 teletypewriter
for the deaf.

Issued in Austin, Texas, on June 3, 1994.

TRD-8441881 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: June 3, 1994
¢ * ]

Office of the Secretary of State
Voter Registration Task Force

The Secretary of State has appointed a task force to
discuss implementation of the National Voter Registration
Act. The first task force discussion will be held at 10:00
a.m. on Monday, June 13, 1994, at the House Appropria-
tions Meeting Room, E 1.030, Capitol Extension.

Discussions will include registration at motor vehicle of-
fices, public assistance offices, an: any office in the state
that provides state-funded programs primarily engaged in
providing services to persons with disabilities, and desig-
nations of additional voter registration agencies. Other
topics will include fail-safe voting and list maintenance.

For any information regarding the above, please contact
Melinda Nickless or Ann McGeehan toll free 1-(800)

252-8683 or (512) 463-5650.

Issued in Austin, Texas, on June 6, 1994.

TRD-9441884 Machree Gamett Gibson
Assistant Secretary of State
Office of the Secretary ot State

Filed: June 6, 1994

¢ ¢ ¢
The University of Texas System
Request for Proposal

The University of Texas System (the UT System) requests
proposals from law firms interested in representing the UT
System and its component institutions in certain environ-
mental permitting and regulatory matters. This RFP is
issued for the purpose of establishing (for the fiscal year
commencing September 1, 1994) a panel from which the
UT System, by and through its Office of General Counsel,
will select appropriate counsel for representation in envi-
ronmental permitting and regulatory matters, as the need
arises.

Description. The UT System operates 15 institutions lo-
cated in Arlington, Austin, Brownsville, Dallas, El Paso,
Edinburg, Galveston, Houston, Odessa, San Antonio, and
Tyler, Texas. The UT System anticipates the need to
engage outside counsel with experience in environmental
permitting and regulatory matters to assist its Office of
General Counse!. Outside counsel must have a working
knowledge of state and federal environmental laws and
regulations and significant experience in environmental
permitting and regulatory matters. The UT System invites
responses to this RFP from qualified firms for the provi-
sion of such legal services under the direction and supervi-
sion of the UT System’s Office of General Counsel.

Responses. Responses to this RFP shouid include at least
the following information: a description of the firm or
attorney's qualifications for performing the legal services
including the firm’s prior experience in environmental
permitting and regulatory matters; the names, experience,
and expertise of the attorneys who may be assigned to
work on such matters; the availability of the lead attorney
and others assigned to a project; appropriate information
regarding efforts made by the firm to encourage and
develop the participation of minorities and women in the
provision of legal services; fee information (either in the
form of hourly rates for each attorney who may be as-
signed to perform services, comprehensive flat fees, or
other fee arrangements directly related to the achievement
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of specific goals and costs controls) and billable expenses;
a comprehensive description of the procedures to be used
by the firm to supervise the provision of legal services in a
timely and cost-effective manner; disclosure of conflicts of
interest, if any (identifying each and every matter in which
the firm has, within the past calendar year, represented any
entity or individual with an interest adverse to the UT
System or to the State of Texas, or any of its boards,
agencies, commissions, universities, or elected or ap-
pointed officials); and confirmation of willingness to com-
ply with policies, directives, and guidelines of the UT
System and the Attorney General of the State of Texas.

Format and Person to Contact. Three copies of the pro-
posal are requested. The proposal should be typed, prefera-
bly double-spaced, on 8-1/2 by 11 inch paper with ail
pages sequentially numbered, and either stapled or bound

together. The proposal should be sent by mail or delivered
in person, marked "Response to Request for Proposal,”
and addressed to Pamela S. Bacon, Office of General
Counsel, The University of Texas System, 201 West Sev-
enth Street, Austin, Texas 78701 (Telephone: (512)
499-4462 for questions).

Deadline for Submission of Response. All proposals must
be received by the Office of General Counsel of the UT
System at the previous address set forth not later than 5:00
p.m. Friday, July 18, 1994,

Issued in Austin, Texas, Gn June 1, 1994,

TRD-944 1645 Athur H Dilly
Executive Secretary to the Board
The University of Texas System

Filed: June 1, 1994
¢ * ¢

¢
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1994 Publication Schedule for the Texas Register

Listed below are the deadline dates for the January-December 1994 issues of the Texas Register. Because of printing schedules, material rece'
after the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register
Wednesday and Thursday of the week preceding publication, and deadlines for a Friday edition are Monday and Tuesday of the weei
publication No issues will be published on March 11, July 22, November 11, and November 29. An asterisk beside a publication date indicates

the deadlines have been moved because of state holidays.

FOR ISSUE PUBLISHED ON

ALL COPY EXCEPT NOTICES
OF OPEN MEETINGS BY 10
AM.

ALL NOTICES OF OPEN
MEETINGS BY 10 A.M.

1 Tuesday, January 4

Wednesday, December 29

Thursday, December 30

2 Fnday, January 7

Monday, January 3

Tuesday, January 4

3 Tuesday, January 11

Wednesday, January 5

Thursday, January 6

4 Fnday, January 14

Monday, January 10

Tuesday, January 11

5 Tuesday, January 18

Wednesday, January 12

Thursday, January 13

Friday, January 21

1993 ANNUAL INDEX

6 Tuesday, January 25

Wednesday, January 19

Thursday, January 20

7 Friday, January 28

Monday, January 24

Tuesday, January 25

8 Tuesday, February 1

Wednesday, January 26

Thursday, January 27

9 Fnday, February 4

Monday, January 31

Tuesday, February 1

10 Tuesday, February 8

Wednesday, February 2

Thursday, February 3

11 Friday, February 11

Monday, February 7

Tuesday, February 8

12 Tuesday, February 15

Wednesday, February 9

Thursday, February 10

13 Fnday, February 18

Monday, February 14

Tuesday, February 15

14 Tuesday, February 22

Wednesday, February 16

Thursday, February 17

15 *Frday, February 25

Friday, February 18

Tuesday, February 22

16 Tuesday, March 1

Wednesday, February 23

Thursday, February 24

17 Fnday, March 4

Monday, February 28

Tuesday, March 1

18 Tuesday, March 8

Wednesday, March 2

Thursday, March 3

Friday, March 11

NO ISSUE PUBLISHED

19 Tuesday, March 15

Wednesday, March 9

Thursday, March 10

20 Frday, March 18

Monday, March 14

Tuesday, March 15

21 Tuesday, March 23

Wednesday, March 16

Thwsday, March 17

22 Friday, March 25

Monday, March 21

Tuesday, March 22

23 Tuesday, March 29

Wednesday, March 23

Thursday, March 24

24 Frday, Aprl 1

Monday, March 28

Tuesday, March 29

25 Tuesday, April 5

Wednesday, March 30

Thursday, March 31

26 Friday, April 8

Monday, April 4

Tuesday, April 5

27 Tuesday, April 12

Wednesday, Apnl 6

Thursday, April 7

Fnday, April 15

FIRST QUARTERLY INDEX

28 Tuesday, Apnl 19

Wednesday, April 13

Thursday, April 14
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