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Information Available: The 11 sections of the Texas
Register represent various facets of stale government.
Documents contained within them include:

Governor - Appointments, execulive orders, and
proclamations.

Attorney General - summaries of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws,

Texas Ethics Commission - summarics of requests
for opinions and opinions.

Emergency Rules- sections adopted by state
agencies on an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state
agencies from consideration for adoption, or
automatically withdrawn by the Texas Register six
months after the proposal publication date.

Adopted Rules - scctions adopted following a 30-
day public comment period.

Tahles and Graphics - graphic matcrial from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of each section
can be found on the beginning page of the section. The
division also publishes cumulative quarterly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the
document appears, the words “TexReg" and the
beginning page number on which that document was
published. For example, a document published on page
2402 of Volume 19 (1994) is cited as follows: 19
TexReg 2402,

In order that readers may cite material more easily,
page numbers arc now written as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written “19 TexReg 2 issue date,” while on the
opposite page, page 3, in the lower right-hand corner,
would be written “issue date 19 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 a.m. and 5
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code.
Emergency rules, which may be adopted by an agency
on an interim basis, are not codified within the TAC.
West Publishing Company, the official publisher of the
TAC, publishes on an annual basis.

The TAC volumes are arranged into Titles (using
Arabic numerals) and Parts (using Roman numcrals).

The Office of the Secretary of State does noi discruminale on the basu of race, color, national origin, sex, religion, age or disability in emplayment or the provision of services,

The Titles are broad subject categories into which the
agencies are grouped as a matter of convenience, Each
Part represents an individual state agency. The Official
TAC also is available on WESTLAW, West’s
computerized legal rescarch service, in the TX-ADC
database,

To purchase priniect volumes of the TAC or to inquire
about WESTLAW access to the TAC cuil West: 1-800-
328-9352,

The Titles of the TAC, and their respective Title
numbers are:

1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation
1 TAC §27.15:

1 indicates the title under which the agency appears
in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number
of the rule (27 indicates that the sectioh is under Chapter
27 of Title 1; 15 represents the individual section within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in the
blue-cover quarterly indexes to the Texas Register
(January 21, April 15, July 12, and October 11, 1994). In
its second issue each month the Texas Register contains a
cumulative Table of TAC Titles Affected for the preceding
month. If a rule has changed during the time period
covered by the table, the rule's TAC number will be
printed with one or more Texas fegister page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Partl, Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX upon request. Please specify
the state agency and the TAC number(s) you wish to
update. This service is frec to Texas Registsr subscribers.
Please have your subscription number reacy when you
make your request, For non-subscribers there will be a fee
of $2.00 per page (VISA, MasterCard). (512) 463-5561.
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TeExas ETHICs

OMMISSION

e Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512)

463-5800.

Texas Ethics Commission
Opinions
AOR-254. The Ethics Commission has

been asked to consider the following ques-
tions:

1. May a member of the legislature serve on
the board of directors of a nonprofit
agency?

2. May the member of the legislature vote

on a bill that appropriates funds to or other-
wise affects the nonprofit agency?

3. May the legisiator accept reimbursement
of expenses for attending board meetings if
the reimbursement is paid from non-state
sources?

4. May the legislator accept a dinner pro-

aid for from non-state sources?

‘Med at board meetings if the dinners are

. AOR-255. The Ethics Commission has

been asked to consider whether a lawyer
who was previously a regular employee of a
sta'z agency may independently contract
with the agency to perform work as a hear-
ings examiner.

Questions on particular submissions should
be addressed to the Texas Ethics Commis-
sion, P.O. Box 12070, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on September 20,
1994.

TRD-9448301 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: September 20, 1994
¢ ¢ ¢

L

TEXAS ETHICS ETHICS September 27, 1994 19 TexReg 7573



ST Seileq ‘uoisyulg "7 :Jooyog

01 :opein
Spdlueq uedewy :auwepN

Rl

e
o,
-




EMERGENCY

ULE

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. Thz emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part X. Department of
Information Resources

Chapter 201. Planning and
Management of Information
Resources Technologies

¢ 1 TAC §201.15

The Depariment of Information Resources
adopts on an emergency basis new §201.15,
conceming charges for copies of public re-
cords. The section defines and details the
charges for copies of public records main-
tained by the Department. The section is
adopted on an emergency basis and is con-
temporaneously proposed for public comment
in this issue of the Texas Register. The sec-
tion is adopted on an emergency basis to
comply with the provisions of Chapter 428,
Acts, 73rd Legislature, Regular Session
(1993), which requires agencies to adopt
rules establishing charges for copies of public
records.

The section is adopted on an emergency
basis under Govemment Code, §2054.
052(a), which authorizes the depariment to

adopt rules as necessary to carry out is
responsibility under the Information Re-
sowrces Management Act.

§201.15. Charges for Copies of Public Re-
cords.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Full Cost-The sum of all di-
rect costs plus a proportional share of over-
head, or indirect costs. Ful: cost should be
determined in accordance with generally ac-
cepted methodologies.

(2  Nonstandard-size copy-A
copy of public information that is made
available to a requestor in any format other
than a standard-size paper copy. Micro-
fiche, microfilm, diskettes, magnetic tapes,
CD-ROM, and nonstandard-size paper cop-
ies are examples of nonstandard-size copies.

(3) Readily available informa-
tion-Information that already exists in
printed form, or information that is stored

electronically and is ready to be printed or
copied without requiring any programming,
or information that already exists on micro-
fiche or microfilm. Information that re-
quires a substantial amount of time to locate
or prepare for release is not readily avail-
able information.

(4) Standard-size copy-A
printed impression on one side of a piece of
paper that measures up to 8-1/2 by 14
inches. Each side of a piece of paper on
which an impression is made is counted as a
single-copy. A piece of paper that is printed
on both sides is counted as two copies.

(b) The following is 8 summary of
the charges for copies of public information
on file in the Department of Information
Resources.

(1) Standard-size
copy-$.10 per page.

(2) Nonstandard-size copy:

paper

(A) Diskette-$1.00 each;

(B) Computer magnetic
tape-$10 each;
(C) VHS video cas-

sette—$2.50 each;

(D) Audio cassette-$1. 00

each;
(E) Paper copy-$.50 each;
(F) Other Actual cost.
(3) Personne!l charge-$15 per
hour.

(4) Overhead charge-20% of
personnel charge.

(5) Microfiche or microfilm

charge:

(A) Paper copy-$.10;

(B) Fiche or film copy Ac-
tual cost.

(6) Remote document retrieval
charge Actual cost.

(7) Computer resource charge:

(A) Muainframe-$17.50 per

minute;

(B) Midsize-$3.38 per min-
ute,

(C) Client/Server-$1.00 per
minute;

(D) PC or LAN-$50 per
minute.

(8) Progranming time

charge-$26 per hour.

(9) Miscellaneous supplies Ac-
tual cost.

(10) Postage and
charge Actual cost.

(11) Fax charge:

shipping

(A) local-$.10 per page;

(B) long distance, same area
code-$.50 per page;

(C) long distance, different
area code-$1.00 per page.

(12) Other costs-Actual cost.

(c) The Department of Information
Resources shall furnish public records with-
out charge or at a reduced charge if it is
determined that waiver or reduction of the
fees is in the public interest.

issued in Austin, Texas, on August 18, 1994.

TRD-9448322 Edward Sema
Deputy Director
Department of Information
Resources

Effective date: September 20, 1994

¢ EMERGENCY RULES
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Expiration date: January 18, 1995

For further information, please call: (512)
475-4759

¢ ¢ ¢
TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 6. Boll Weevil
Control

¢ 4 TAC §6.4

The Texas Department of Agriculture (the de-
partment) adopts on an emergency basis an
amendment to §6.4, concerning the autho-
rized cotton castruction date for the Lower
Coastal Bend pest management zone.

The department is acting upon requests from
the pest managememt commitee of the
Lower Coastal Bend Zone, and on behalf of
cotton farmers in Aransas, Jim Wells, Nue-
ces, San Patricio, Bee and Live Oak counties
for an immediate change of the coiton de-
struction date in those counties. The current
cotion destruction deadline is September 10.
The committee mambers have requested that
the cotton destruction date be extended
through September 27 for regrowth and vol-
unteer cotton only. The department believes
that changing the cotton destruction date as
requested is both necessary and appropriate.

Adverse weather conditions have created a
situation compelling an immediate extension
of the cotion destruction date for certain
counties in the Lower Coastal Bend Zone.
The continuation of unusually wet weather
since the beginning of the cotton destruction
period has prevented many cotton producers
from cotton destruction by the Septenier 10
deadline. A failure to act to extend the cotton
destruction deadline could create a significant
loss to Texas cotion producers and the
state’s economy.

The department believes that extending the
cotton destruction deadline in the counties in
the Lower Coastal Bend Zone designated
previously as requested will not result in sig-
nificant pest population increasing in the
zone.

The emergency amendment to
§6.4(a)(2)(A)(i) and (iii) will extend the date
for cotton destruction through September 27
of this year in Aransas, Jim Wells, Nueces
and San Patricio counties and those sections
of Bee and Live Oak counties lying south and
east of Highway 59, for regrowth and volun-
teer cotton only.

The amendment is adopted on an emargency
basis under the Texas Agriculture Code,
§74.006, which provides the Texas Depart-
ment of Agriculture with the authority to adopt
rules as necessary for the eltective enforce-
ment and administration of Chapter 74; and
§74.004, which provides the departme:& with
the authority to consider a request for a cot-
ton destruction extension due 1o adverse
weather conditions; and the Govermnment
Code, §2001.34, which provides for the adop-
tion of administrative rules on an emergency
basis, without notice and comment.

§6.4. Authorized Planting Dates, Coiton
Destruction Dates, and Prescribed Methods
of Destruction.

(a) Except as provided in subsec-
tion (c) of this section, all cotton in the pest
management zones must be planted and/or
mechanically destroyed by the following
authorized dates. Destruction must be ac-
complished by shredding and plowing out
the plants to prevent further growth and to
prohibit any cotton plants from remaining
after the following cotton destruction dates.

(1) (No change.)

(2) Lower Coastal Bend znd
South Texas pest management zone.

(A) Area (1):
(i) (No change.)

(i) Cotton  destruction
date: on or before September 10, except as
provided in clause (iii) of this
subparagraph.

(iii) For Aransas, Jim
Wells, Nueces and San Patricio counties
and that area of Bee and Live Oak coun-
ties lying east of Highway 59, the cotton
destruction date is before September 28.
This date applies only to regrowth and
volunteer cotton. Regrowth is defined as
new growth sprouting from original
stalks after some type of stalk destruction
has been attempted.

(B) (No change)
(3)-(4) (No change.)
(b)-(c) (No change.)

Issued in Austin, Texas, on September 20,
1994.

TRD-9448310 Dolores Alvarado Hbbs

Chigt Administrative Law
Judge
Texas Department of

Effective date: September 20, 1994

Expiration date: Seplember 30, 1994

For futher information, please call: (512)

4637563

¢ ¢

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part VI. Texas Department
of Criminal Justice

Chapter 157. State Jail Felony
Facilities

Subchapter A. Admissions and
Allocations

e 37 TAC §157.10

The Texas Board of Criminal Justice adopts
on an amergency basis an amendment to

§157.10, concerning the temporary designa-
tion of cerlain facilities as state jai felony
facilities. Dangerously high population levels
in many jails in the state have created conc¥-
tions leading to both potential and actual oui-
breaks of disease and inmate disturbances,
justifying emergency action. Further, an en-
tirely new sentencing law went into effect on
September 1, 1994, creating state jail felo-
nies, requiring a regional dispersion of stute
jail felony facilities. A previous é.nergency
enaciment created the dasignation in subsec-
tion {a) of this section. The new subsection
(b) designates part or all of additional facilities
under the control of the Board of Criminal
Justice as state jail felony facilities to fill the
gap prior to availability of constructed state
jail felony facilities. The subsection is simulta-
neously proposed for permanent adoption.
The amendment is adopted on an emergency
basis under the Govemment Code, §507.026,
allowing the Board of Criminal Justice to des-
ignate facilities as siate jail felony facilities,
and by the Govemment Code, §492.013,
which gives the Board of Criminai Justice
general authority to adopt rules.

§157.10. Designation of Facilities as State
Jails. The Board designates the 668 bed
dormitory building designed to be a boot
camp at the Coffield Unit as a state jail for
male state jail felons. The Board designates
a 48 bed dormitory of the Gatesville-
Hackberry Unit as a state jail for female
state jail felons. This designation takes ef-
fect September 1, 1994. Effective Septem-
ber 19, 1994, the Board delegates to the
State Jail Division Director the authority
to designate all of, or any semi-
autonomous housing within, the following
detention facilities, to be used as state
jails: Diboll, San Saba, Cotulla, Ft.
Stockton, and Tulia.

Issued in Austin, Texas, on September 19,
1994.

TRD-9448397 Carl Reynolds

General Counsel
Texas Board of Criminal
Justice

Effective date: September 21, 1994
Expiration date: December 30, 1994

For further informaticn, please call: (512)
463-9693

L4 ¢ *
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PROPOSED

Before an agency may permanently adopt a new or amended section or repeal an existing

section, a

proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmen.al subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 16. ECONOMIC
REGULATION

Part IV. Texas Department
of Licensing and
Regulation

Chapter 78. Talent Agencies

¢ 16 TAC §§78.10, 78.20, 78.30

The Texas Department of Licensing and Reg-
ulation proposes amendments to §§78.10,
78.20, and 78.30, concerning talent agencies.
"Talent agency location® has been defined in
§78.10. The amendment to §78.20 specifies
that anyone who adveri;zes as a talent agent
or whose advertising implies he is a talent
agency must be registered under the Act. The

ithin that section to agres with the defini-
tions in the Act.

James D. Brush, ll, Director, Policies and
Standards Division of the Texas Depariment
of Licensing and Regulation, has dstermined
that for the first five-year period the sections
are in effect there will be no fiscal implications
for state or iccal government as a result of
enforcing the sections.

Mr. Brush also has determined that for each
of the first five years the sections are in effect
the public benefit anticipated as a resuk of
enforcing the sections will be better protection
for the consumer. There will be no effect on
small businesses. There is no economic cost
to persons who are required to comply with
the sections as proposed.

Comments on the proposal may be submitted
to James D. Brush, lI, Director, Policies and
Standards Division, Texas Department of Li-
censing and Regulation, P.O. Box 12157,
Austin, Texas 78711.

The amendments are proposed under Texas
Civil Statutes, Article 5221a-9, which autho-
rize the department to license and regulate
talant agencies.

The following is the Article that is affected by
these rules: Rule 78.10, Article 5221a-9, §4,
Rule 78.20, Article 5221a-9, §3, Rule 78.33,
Article 5221a-9, §3.

.:endmem to §78.30 changes the definitions

78.10. Definitions. The following words
and terms, when used in this chapter, shall

have the following meanings, unless the
context clearly indicates otherwise.

Talent agency location-An office
or other physical location from which the
talent agency operates all aspects of its
operations. A location within the munici-
pality or metropolitan area in which the
talent agency is iicensed which is used no
more thaa two consecutive days during a
gix-month period to hold a model call is
not considered a talent agency location
for purposes of registration under the
Act.

§78.20. Registration Requirements-Gen-
eral.

(a) (No change.)

(b) Unless exempted by §78.30 of
these rules, any person, partnership, cor-
poration, or association that advertises a
model call or casting call, or implies in
any advertisement that employment as an
artist or representatior by an agent
might bo obtained by responding to such
advertisement is a talent agent under the
Act, and must be registered under the
provisions of the Act.

(©)[(b)] A certificate of registration
is not assignable or transferable.

(d){(c)] Al applications shall in-
clude a statement that all owners, partners,
members of associations, trustees, or fidu-
ciaries, have read and are familiar with the
provisions of the Act.

(2){(d)] Any talent agency using an
assumed name(s) must comply with the As-
sumed Business or Professional Name Act,
Texas Business and Commerce Code,
Chapter 36.

(Di(e)] Any incorporated talent
agency must comply with the Texas Busi-
ness Corporation Act, §2.05.

(&)[()] The talent agency must fur-
nish a copy of all registrations filed with the
clerk of the county in which the talent
agency is located, or the registration filed
with the Secretary of State. A copy of any
changed or revised registrations must be

furnished to the department within 30 days
of filing,

§78.30. Exemptions.
(a8) (No change.)

(b) The term “talent agency”
applies only to persons who obtain or at-
tempt to obtain employment for an actor
[who performs in a motion picture, theatri-
cal, radio, television, or other entertainment
production; and/] or a model, as those
terms are [that term is] defined in the Act
[herein]. Based upon a review of the spe-

cific language throughout the entirs statute,

it is the department’s interpretation that the
legislation was intended to apply only to
talent agencies dealing with those types of
artists as described herein, While there is a
reference to other types of artists in the
statute, the department finds application of
the statute to those other artists in conflict
with the apparent legislative intent as it is
expressed in specific provisions throughout
the statute. In the alternaiive, and without
waiving the position stated, there is insuffi-
cient legislative guidance to promulgate ad-
ministrative rules regarding those other
types of artists. Therefore, talent agencies
representing only such artists are not re-
quired to comply with the requirements of
the Act.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 20,
1994.

TRD-9448314 Jack W. Garison
Executive Director

Texas Department of
Licensing and
Regulation

Earfiest possible date of adoption: Oclober
28, 1994

For further information, please cali: (512)
463-7357

¢ ¢ ¢
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TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part VI. Texas Department
of Criminal Justice

Chapter 157. State Jail Felony
Facilities

¢ 37 TAC §157.1, 15723, 157.25,
157.33, 15735, 157.37, 157. 39,
157.41, 15745, 15747, 157.55,
157.59, 157.63, 157.91, 157.93

The Texas Depariment of Criminal Justice
proposes amendments to §§157. 1, 157.23,
157.25, 157.33, 157.35, 15737, 157.39,
157.41, 157.45, 157.47, 157. 55, 157.59,
157.63, 157.91, and 157.93, concerning oper-
ation and design of state jails. The amend-
ments are permitted by Chapter 507 and the
Government Code, §492.013(a). The effect of
the proposed amendments is to: change
many relerences from ‘“inmates” to
"confinees,” in keeping with the language in
the Penal Code and Code of Criminal Proce-
dure; clarify the authority of the State Jail
Division Director to approve policy and proce-
dwe manuals and provide waiver of stan-
dards; reconcile use of force policies with
state law; clarify distinctions between disci-
plinary procedures and special management
custody classification procedures; provide ad-
equate timelines for confinee disciplinary
hearings; add certain elements to the recep-
tion and orientation procedure; rephrase the
provision for religious dsetay policy; disallow
turloughs unless provided for by law or further
Board rule; remove referencas to "qualified”
stalf where qualifications are not defined; re-
move exceptions from the physical plant stan-
dards that dilute compliance with the
Americans with Disabilities Act; eliminate re-
dundancies in the standards; and comect
wording imegularities.

David P. McNutt, assistant director ior budget
and management services of the Department
of Criminal Justice, has determined that the
amendmenis will have no effect on state or
local govermnment for the first five-year period
of operations.

Mr. McNutt also has determined that the pub»
lic benefit anticipated as a result of enforcing
these rules will be when the facilities are
operational, the public safety benefit of con-
firement of felony offenders in tacilties
funded by the state. There will be no effect on
small businesses, as they will not have to
comply with the rules.

The amendments will not impose any eco-
nomic costs on persons, as no individuals
have a duty to comply.

Comments should be directed to Carl V. Rey-
nokds, General Counsel, Texas Board of
Criminal Justice, P.O. Box 13084, Auslin,
Texas 78711. Written comments from the
general public should be received within 30
days of the publication of the proposed
amendments

The amendments are permitted by the Gov-
emment Code, §492.013(a) and Chapter 507,
which respedlively, give the Board of Criminal

Justice authority to adopt rules and govam
the implementation of state jail felony facili-
ties.

Cross Reference to Stette: Government
Code, Chapter 507.

§157.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Inmate confinee and offender-Used
interchangeably to mean a person who is
convicted of a state jail felony offense
whose suspended sentence is revoked or
who is required to submit to & term of
confinement in a state jail as an initial
condition of community supervision , ex-
cept that in §157.31 of this title (relating
to Use of Facility for Transfer Inmates),
"inmate" means a paper-ready felon eli-
gible for confinement under the Govern-
ment Code, §499.152.

§157.23. Administration, Management and
Operations.

(a)-(f) (No change.)

(g) Policies and procedures manual.
The policies and procedures for operating
and maintaining the facility and its satellites
shall be specified in a manual that is acces-
sible to all employees and the public. This
manual shall be [is] reviewed at least annu-
ally and updated as needed. These manuals
will be submitted for approval by the State
Jail Division Director [appropriate state
oversight authority] 60 days prior to accep-
tance of offenders into the facility. Offend-
ers cannot be accepted into the facility until
approval is granted by TDCJ. Changes to
the manuals must have the same approval
prior to implementation of those changes.

(h)-(i) (No change.)

(j) Media access. The facility ad-
ministrator shall, through written policy,
procedure and practice, grant repre-
sentatives of the media access to the facility
consistent with preserving confinee’s [in-
mate’s] right to privacy and maintaining
order and security.

(k) Waiver. The TDCJ may grant a
waiver, to a State Jail facility administra-
tor/operator, from a State Jail facility stan-
dard or standards upon receipt and approval
of a Request for Waiver by the State Jail
Division Director [appropriate TDCJ divi-
sion director]. The Request for Waiver must
include a plan to comply with said standard
or standards by a specific date, and an
explanation as to why the facility is not
currently in compliance with said standard
or standards. If the waiver is approved by
the State Jail Division Director [TDCJ
division director], the waiver becomes part
of the audit record for compliance with that
standard.

(D-(n) (No change.)

§157.25. Personnel. A written body of
policy and procedure establishes the facili-
ty's staffing, recruising, promotion, benefits,
and review proczdures for employees.

(1)-(2) (Ne change.)

(3) Qualifications. The gqualifi-
cations, authority and responsibilities of the
facility administrator and other appointed
personnel [tenure] will be specified in writ-
ing by the responsible government agency.

(4) (No change.)

(5) Staff representation. Signifi-
cant efforts , consisteat with TDCJ Per-
sonnel Policies and Procedures, in ihe
case of facilities operated by TDC]J, shall
be made to employ persons with racial and
cultural backgrounds similar to the offender
population being served.

§157.33. Security and Control. The facil-
ity shall use a combination of supervision,
inspection, accountability and clearly-
defined policies and procedures on use of
force to promote safe and orderly opers-
tions.

(1) Operations manual. Each fa-
cility will develop and maintain a manual
containing all procedures for facility secu-
rity and control, with detailed instructions
for implementing these procedures. The
manual is available to all staff, reviewed at
least annually and updated if necessary. In

the State Jail Division Director shall de-
velop and maintain a uniform operations
manual,

the case of facilities operated by TDCJ,.

(2) Correctional officer assign-
ments. Facility administrators shall ensure
that correctional officer posts are located in
or immediately adjacent to confinee {in-
mate] areas to permit officers to be de-
ployed in such a manner as to ensure safety
and security.

(3) Security staff. The facility
administrators shall ensure that the facility
has the staff needed to provide full coverage
of designated security posts, full surveil-
lance of confinees [inmates] and to perform
all ancillary functions.

(4)-(5) (No change))

(6) Staff and inmate interac-
tions. Facility administrators will develop
written policy, procedure and practice to
facilitate appropriate personal contact and
interaction between staff and confinees [in-
mates] . The policy shall define both secu-
rity and rehabilitative interactions.

(7) Co-ed staffing. Facility ad-
ministrators shall ensure that when both
male and female confinees [males and fe-
males] are housed in the facility, at least
one male and one female staff member are
on duty at all times.
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(8) Prohibition of confinee [in-
mate] authority. Facility administrators shall
ensure that no confinee [inmate] or group
of confinees [inmates] is given control or
authority over other confinees [inmates).

(9) Permanent log. Facility ad-
ministrators will easure that written policy,
procedure and practice require that correc-
tional staff maintain a permanent log and
prepare shift reports that record roudne in-
formation, emergency situations and un-
usual incidents.

(10) Patrols and inspections. Fa-
cilities will maintain written policy, proce-
dure and practice to ensure that supervisory
staff conduct a daily patrol, including holi-
days and weekends, of all areas occupied by
confinees [inmates] and submit & daily writ-
ten report to their supervisor. Unoccupied
areas are to be inspected weekly.

(11) Regular observation by cor-
rections officers. Bvery facility will develop
a security staffing plan that provides visual,
face to face observation of all confinees
[inmates] by corrections officers on a con-
tinuous basis. At leasi one corrections offi-
cer shall be provided on each floor where
confinees [inmates] are housed and suffi-
cient officers must be provided to meet the
continuous observation requirement.

(12) Confinee [Inmate] counts.
The facility shall have a system for physi-
cally counting confinee [inmates]. The sys-
tem includes strict accountability for
confinees [inmates] assigned to work ,
medical, educational or program activities
involving absence from the facility [re-
lease], and other spproved temporary ab-
sences,

(13) Inmate movement. Bach fa-
cility will maintein written policy, proce-
dure and practice to provide that staff
regulate confinee [inmate] movement.

(14) Inmate transportation. Fa-
cility administrators will ensure that written
policy and procedure govern the transporta-
tion of confinees {inmates] outside the fa-
cility and from one jurisdiction to another.

(15) Use of restraints. Pacility
administrators shall ensure that written pol-
icy, procedure and practice provide that in-
struments of restraint, such as handcuffs,
irons and straightjackets, are never applied
as punishment and are applied only with the
approval of the facility administrator or des-
ignee. This policy shall include a descrip-
tion of the routine use of restraints.

(16) Control of contraband. Fa-
cility administrators shall establish written
policy, procedure and practice to require
facility shakedowns and pat searches of
confinees [inmates] to control contraband
and provide for its disposal.

(17) Body cavity searches. Fa-
cility administrators shall ensure that an

established written policy and procedure
provide that body cavity searches only will
be conducted for reasons of security and
will be done in private, by medical person-
nel or by correctional personnel of the sume
sex as the confinee [inmate], who have
been traised by a physician or other health
care provider to probe bedy cavities (with-
out the use of instruments) o as to cause
neither injury to tissue nor infections.

(18) Strip searches. Facility ad-
ministrators will establish written policy,
procedure and practice to provide for strip
searchas of confinees [inmates] based on
specific guidelines, [(Je.g., entry into the
facility, after/before visitation, returning
from furlough, or when there is a reason-
able belief{)] that the confinee [inmate] is
carrying contraband or any other prohibited
items. Such searches shall be cenducted by
personnel of the same sex as the confinee
[inmate] being searched whenever reason-
ably possible.

(19) Controlled access and use
of keys. Each facility will develop and
maintain written policy and procedure to
detail the control and use of keys.

(20) Tools and equipment. Each
facility will develop and maintain written
policy and procedure to govern the control
and use of tools and culinary and medical
equipment.

(21) Monitoring system. Secu-
rity areas may have electronic monitoring
systems to assist in confinee [inmate] su-
pervision and enhance the overall security
of the facility. Monitoring systems may be
used to supplement and reduce corrections
officers, but will not be used as a replace-
ment for minimum security personnel re-
quirements.

(22) Security equipment. Facil-
ity administrators will ensure that written
policy and procedure govern the availabil-
ity, control, and use of chemical agents, and
related security devices and specify the
level of authority required for their access
and use. Chemical agents are used only
with the authorization of the facility admin-
istrator or designee.

(23) Emergency  distribution.
Facility administrators will ensure that writ-
ten policy, procedure and practice provide
that the facility maintains a written record
of routine and emergency distributions of
security equipment.

(24) Security equipment inven-
tory. Facility administrators will ensure that
firearm, chemical agents and related secu-
fity equipment are inventoried at least
monthly to determine their condition and
expiration dates.

(25) Written reports. Facility ad-
ministrators shall require that personnel dis-
charging firearms, using chemical agents or

any other weapon, or any other security
equipment to control confinees [inmates,)
with the use of force, submit written reports
to the facility administrator or designee no
later than the conclusion of the tour of duty.

(26) Injuries. Facility adminis-
trators will ensure that written policy, pro-
cedure and practice provide that all persons
injured in an incident receive immediate
medical examination and treatment.

(27) Use of force. Facility ad-
ministrators will ensure that written policy,
procedure and practice restrict the use of
physical force to commensurate instances of
justifiable self-defense. protection of others,
protection of property, maintenance of se-
curity in the facility, and prevention of
escapes . Physical force may be used in
these circumstances [and] only as a last
resort and in accordance with statutory au-
thority. In no event is physical force justifi-
able as punishment. A written report shall
be [is] prepared following all uses of force
and is submitted to administrative staff for
review.

(28) Use of weapons. Facility
administrators will develop written policy
and procedure to govern the use of weapons
and include the following listed require-
ments.

(A) Security equipment are
subjected to stringent safety regulations and
inspections.

(B) Firearms, chemical
agents and other security items are
stored in separate but readily accessible
facility armories that are outside confinee
housing and activity areas. [A secure
weapons locker is located outside the pri-
mary security perimeter of the facility.]

(C) Except in emergency sit-
uvations, firearms and security equipment
such as batons are permitted only in desig-
nated areas to which confinees [inmates]
have no access.

(D) Employees supervising
confinees [inmates] outside the facility pe-
rimeter follow procedures for the security of
security equipment.

(E) Employees are instructed
to use deadly force only after other actions
have been tried and found ineffective, and
only when the employee believes that a
person’s life is immediately threatened.

(F) Employees on duty only
use weapons or other security equipment
that have been approved through the facility
and only when directed by or authorized by
the facility administrator.

(29)-(38) (No change.)
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§157.35. Rules and Discipline. The facil-
ity rules of conduct and sanctions and pro-
cedures for violations are defined in writing
and communicated to all confinees [in-
mates] and staff. Disciplinary procedures
are carried out promptly and with respect
for due process. For purposes of this sec-
tion, "disciplinary detention” means pu-
nitive segregation (solitary) and in-cell
restriction.

(1) Rules of conduct. Facility
administrators shall provide all inmates and
staff with written rules of inmate conduct
which specify acts prohibited within the
facility and penalties that can be imposed
for various degrees of violation. The written
rules are reviewed annually and updated if
necessary.

(2) Disciplinary procedures. Fa-
cility administrators will ensure that there is
a written set of disciplinary procedures gov-
erning confinee [inmate] rule violations.
These are reviewed annually and updated if
necessary. In the case of facilities oper-
ated by TDCJ, the State Jail Division
Director shall develop and maintain a
uniform written set of disciplinary proce-
dures.

(3) Rulebook. During facility
orientation, a rulebook that contains all
chargeable offenses, ranges of penalties and
disciplinary procedures is given to each
confinee [inmate] and is translated into
those languages spoken by significant num-
bers of confinees [inmates]. When a liter-
acy or language problem prevents a
confinee [an inmate] from understanding
the rulebook, a staff member or translator
assists the confinee [inmate] in understand-
ing the rules. Each staff member shall be
given a copy of the rulebook.

(4) Training requirements. Fa-
cility administrators shall ensure that all
personnel who work with corfinees [in-
mates] shall receive sufficient training so
that they are thoroughly familiar with the
rules of confinee [inmate) conduct and [in-
mate staff,] the rationale for the rules and
the sanctions available.

(5) Resolutions of minor infrac-
tions. Bach facility will maintain written
guidelines for resolving minor confinee [in-
mate] infractions that include a written
statement of the rule violated and a hearing
and decision according to the timelines in
this section [within seven days, excluding
weekends and holidays], by a person not
involved in the rule violation. The confinee
[inmate] may waive the hearing.

(6) Criminal violations. Each fa-
cility will establish written policy, proce-
dure and practice to provide that, when a
confinee [where an inmate] allegedly com-
mits an act covered by criminal law, the
case is referred to appropriate court or law

enforcement officials for consideration for
prosecution,

(7) Disciplinary reports. Facility
administrators shall ensure that written pol-
icy, procedure and -practice provide that
when rule violations require formal resolu-
tion, staff members prepare a disciplinary
report and forward it to the designated su-
pervisor.

(8 Report content. Disciplinary
reports prepared hy staff members shall in-
clude, but are not limited to, the following
information:

(A) specific rule(s) allegedly
violated;

(B) aformal statement of the
charge;

(C) any unusual confinee
[inmate] behavior;

(D) any staff witness;

(BE) an explanation of the
event that should include who was in-
volved, what transpired, and the time and
location of occurrence;

(®) any physical evidence
and its disposition;

(G) any immediate action
taken, including the use of force; and

(H) reporting staff member’s
signature and date and time of report.

(9) Prehearing action. Facility
administrators shall ensure that written pol-
icy, procedure, and practice specify that,
when an alleged rule violation is reported,
an appropriate investigation is begun within
24 hours of the time the violation is re-
ported and is completed without unreason-
gble delay, unless there are exceptional
circumstances for delaying the investiga-
tion.

(10) Prehearing detention. The
[Within the] disciplinary procedures shall
include [document there is] a provision for
prehearing [prehesting] detention of
confinees [inmates] who are charged with a
rule violation. The confinee’s prehearing
[inmate’s preheating] status shall be re-
viewed by the facility administrator or des-
ignee within 72 hours, including weekends
and holidays. Facility administrators shall
ensure written policy and procedure pro-
vide that inmates in disciplinary deten-
tion are allowed limited telephone
privileges consisting of telephone calls re-
lated specifically to access to the judicial

process and family emergencies as deter-
mined by the facility administrator or
designee.

(11) Written  statement  of
charges. Facility administrators shall ensure
that written policy, procedure and practice
provide that a confinse [an inmate] charged
with a rule violation receives a written
statement of the charge(s), including a de-
scription of the incident and specific rules
violated. The confinee [inmate] is given the
statement at the same time that the disci-
plinary report is filed with the disciplinary
committee and the hearing date is sched-
uled, which shall occur within 20 calen-
dar days of the alleged incident, but no
less than 24 hours prior to the discinlinary
hearing. The hearing may be held within 24
hours with the confinee’s [inmate’s] written
consent.

(12) Presence at hearing. Facil-
ity administrators shall ensure that written
policy and procedure provide that confinees
[inmates] charged with rule violations are
present at the hearing, unless they waive
that right in writing or through behavior.
Confinees [Inmates] may be excluded dur-
ing the testimony of any coufinee [inmate]
whose testimony must be given in confi-
dence. The reasons for the confinee’s [in-
mate’s] absence or exclusion are
documented.

(13) Disciplinary hearing. Each
facility shall maintain written policy, proce-
dure and practice to provide that confinees
[inmates] charged with rule violations re-
ceive a [are scheduled for] hearing as soon
as practicable but no later than 30 calendar
days from the date of scheduling [seven
days, excluding weekends and holidays, af-
ter the alleged violation]. Confinees shall
be [Inmates are] notified of the time and
place of the hearing at least 24 hours in
advance of the hearing.

(14) Postponement or [of] con-
tinuance. Each facility shall maintain writ-
ten policy, procedure and practice to
provide for postponement or continuance of
the disciplinary hearing for reasonabie
period and good cause.

(15) Conduct [Conducting] of
hearing. Each facility shall maintain writien
policy, procedure and practice to provide
that disciplinary hearings on rule violations
are conducted by an impaitial person or
panel of persons. A record of the proceed-
ings is made and maintained for at least six
months.

(16) Confinee [Inmate] rights.
Each facility shall maintain written policy,
procedure and practice to provide that
confinees [inmates] have an cpportunity to
make a statement and present documentary
evidence at the hearing and can request
witnesses on their behalf. The reasons for

denying such a request are stated in writing. ’
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(17) Confinee [Inmate] assis-
tance. Bach facility shall maintain written
policy, procedure and practice to provide
that a staff member or agency representative

: assist confinees [inmates] at disciplinary

hearings if requested. A represeatative is
sppointed when it is apparent that a

’ confiuee [an inmate] is not capable of col-

lecting and presenting evidence effectively
on his or her own behalf.

§157.37. Special Management. Confinees
[Inmates) who threaten the secure and or-
derly management of the facility may be
removed from the general population and
placed in special units.

(1) General policy. Bach facility
shall maintain written policy, procedure and
practice to govern the operation and super-
vision of confinees {inmates] under admin-
istrative segregation and [,] protective
custody {and disciplinary detention].

(2) Immediate segregation. The
facility administrator or shift supervisor can
order immediate segregation when it is nec-
essary to protect the confinee [inmate] or
others. That action is reviewed within 72
hours by the appropriate authority as desig-
nated in the policy.

(3) Admimion and review of
status. Facility administrators shall ensure
that written policy, procedure and practice
provide that a confinee [an inmate] is ad-
mitted to protective custody status when

is documentation that protective cus-
y is warranted and no reasonable alterna-
tives are gvailable.

(4) Disciplinary detention. Dis-
ciplinary detention shali be governed by
§157.35 of this title (relating to Rules and
Discipline). [Each facility shall maintain
that written policy, procedure and practice
provide that an inmate is placed in disci-
plinary detention for a rule violation only
after a hearing.]

(5) Status review. Facility ad-
ministrators shall establish written policy,
procedure and practice to provide for a re-
view of the status of confinees {inmates] in
administrative segregation and protective
custody every seven days for the first two
months and at least every 30 days thereaf-
ter. The facility administrator shall desig-
nate staff responsible for this review.

(6) Review process. Facility ad-
ministrators shall ensure that written policy,
procedure and practice specify the review
process used to release a confinee [an in-
mate] from administrative segregation of
protective custody.

(7) Daily visits. Pacility admin-
istrators shall ensure that written policy and
procedure provide that confinees [inmates]
in segregation receive daily visits from the
.chief security officer or shift supervisor,

member of the program staff on request and
a qualified health care provider three times
per week as specified in the Health Services
Policy and Procedure Manual.

(8) Log. Facility administrators
shall ensure that written policy, procedure
and practice provide that staff operating
special management units maintain a per-
manent log.

(9) General conditions of con-
finement. Facility administrators shall en-
sure that all confinees [inmates] in special
management units provide prescribed medi-
cation, clothing that is not degrading and
access to basic personal items for use in
their cells unless there is imminent danger
that any confinee will have access to an
item and [an inmate or any other inmate(s)]
will destroy it [an item] or use it to induce
self-injury.

(10) Ongoing services. Facility
administrators shall ensure that confinees
(inmates] in special management units re-
ceive laundry, barbering, hair care services
and are issued and exchanged, bedding and
linen on the same basis as confinees [in-
mates] in the general population. Excep-
tions are permitted only when found
necessary by the senior officer on duty; any
exception is recorded in the unit log and
justified in writing.

(11) Action report. Each facility
will maintain written policy and procedure
to provide that whenever a confinee [an
inmate] in segregation is deprived of any
usually authorized item or activity, a report
of the action is made and forwarded to the
facility administrator.

(12) Programs and services for
special management units. Facility adminis-
trators shall ensure written policy, proce-
dure and prectice provide that confinees
[inmates] in special management units can
write and receive letters on the same basis
as inmates in the general population.

(13) Visiting. Facility adminis-
trators will ensure written policy, procedure
and practice provide that confinees [in-
mates] in special management units have
opportunities for visitation unless there are
substantial reasons for withholding such
privileges.

(14) Access to legal materials.
Bach facility shall maintain written policy,
procedures and practice to provide that con-
fines [inmates] in special management units
have access to legal materials, counsel and
the courts.

(15) Access to reading materi-
als. Each facility shall maintain written pol-
icy, procedure and practice to provide that
confinees [inmates] in special managément
units have access to reading materials.

(16) BExercise outside of cell.
Facility administrators shall ensure written

policy, procedure and practice provide that
confinees [inmates] in these units receive a
minimum of one hour of exercise per day
outside their cells, unless security or safety
considerations dictate otherwise.

(17) Telephone privileges. Fa-
cility administrators shall ensure written
policy, procedure and practice provide that
confinees [inmates are allowed telephone
privileges.

[(18) Telephone privileges -
segregation/custody. Facility administrators
shall ensure written policy and procedure
provide that inmates] in administrative seg-
regation and protective custody are allowed
telephone privileges.

[(19) Telephone privileges - dis-
ciplinary detention. Facility adminiztrators
shall ensure written policy and procedure
provide that inmates in disciplinary deten-
tion are allowed limited telephone privi-
leges consisting of telephone calls related
specifically to access tc the judicial process
and family emergencies as determined by
the facility administrator or designee.]

§157.39. Confinee [Inmate] Rights. The
facility protects the safety and constitutional
rights of confinees [inmates] and seeks a
balance between expression of individual
rights and preservation of facility order.

(1) Access to courts. Each facil-
ity will maintain written policy, procedure
and practice to ensure the right of confinees
[inmates] to have access to courts.

(2) Access to counsel. Each fa-
cility will maintain written policy, proce-
dure and practice to ensure and facilitate
ccnfinee [inmate] access to counsel and
assist confinees [inmates] in making confi-
dential contact with attorneys and their au-
thorized representatives; such contact
includes, but is not limited to, telephone
communications, uncensored correspon-
dence and visits.

(3) Access to law library, Bach
facility will maintain written policy, proce-
dure and practice to provide that confinees
[inmates] have access to legal materials if
there is not adequate free legal assistance to
hels them with criminal, civil and adminis-
trative legal matters. Indigent confinees
{Inmates]) shall have access to paper, writ-
ing materiais, postage and other supplies
and services related to legal matters.

(4) Access to programs and ser-
vices. Facility administrators shall ensure
written policy, procedure and practice pro-
vide that program access, work assignments
and administrative decisions are made with-
out regard to confinees’ [inmates’] race,
religion, national origin, sex, handicap, or
political views.

(5) Administrative segregation.
Confinees (Inmates] in administrative seg-
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regation because of behavioral problems
should be provided with programs condu-
cive to their well-being.

(6) Protective custody.
Confinees [Inmates] in protective custody
should be allowed to participate in as many
of the programs afforded the general popu-
lation, providing such pamcxpanon does not
threaten facility security.

(7) Equal opportunity. Where
males and females are housed in the same
facility, equal opportunities shall be pro-
vided for participation in programs and ser-
vices. They are provided separate sleeping
quarters but equal access to all available
services and programs. Neither sex is de-
nied opportunities solely on the basis of
their smaller number of the total popuiation.

(8) Confinee [Inmate] commu-
nications, Each facility shall maintain writ-
ten policy, procedure and practice to grant
confinees [inmates] the right to communi-
cate or correspond with persons or organi-
zations, subject only to the limitations
necessary to maintain order and security.

(9) Grievance procedures. Facil-
ity administrators shall ensure that there is a
written confinee {inmate] grievance proce-
dure that is made available to all confinees
[inmates] which includes at least one level
of appeal.

(10) Confinee [Inmate] re-
quests. Each facility shall maintain a written
policy describing the manner in which
confinees [inmates] may make written re-
quests of the staff.

(11) Prohibition of harassment.
There will be no harassment of or retalia-
tion against any confinee [inmate] for exer-
cising their access to the courts or filing a
grievance.

§157.41. Institutional Services. All incom-
ing confinees [inmates] undergo thorough
screening and assessment at admission and
receive thorough orientation to the facility’s
procedures, rules, programs and services.

(1) Reception and orientation.
Each facility will maintain written policies
and procedures to govern the admission of
confinees [inmates] new to the system and
are reviewed annually and updated if neces-
sary. These procedures include at a mini-
mum the following:

(A) determination that
confinee [inmate] is legally committed to
the facility;

(B) substance abuse screen-
ing [drug/alcohol use];

(C)-(N (No change.)

(K) explanation of mail ,
commnsary. chaplaincy, telephone, and
visiting procedures;

@L) umsunce to confinees
linmates] in notifying their next of kin and
families of admission;

(M) [medical, dentsl, sub-
stance abuse and mental health screening;

[(N) ] assignment of regis-
tered number to the confinee [inmate] ;

(N)((O)] giving written ori-
entation materials to the confinee {inmate];

(0)(P)] telephone calls by

confinee [inmate];
P)(Q)] criminal  history
and
(Q)I(R)] assignment to a

casc manager to develop supervision/treat-
ment plan.

(2) Confinee [Inmate] location.
Confinees [inmates] will be separated from
the general population of the facility during
the admissions process.

(3) Personal property. Confinee
[Inmate] admission will include a written,
itemized inventory of all personal property
of newly admitted confinees [inmates) snd
secure sterage of confinee [inmate] prop-
erty, including money and other valuables.
Theeonfmee[mmate]ngwmuecuptfor
all property held until release. If the
confinee [inmate] arrives with medications
or prosthetic devices, the items should be
submitted to the unit medical statf for a
determination of appropriate disposition.

(4) Searches of Legal Material,
Facility sdministrators shall establish writ-
ten policy, procedure and practice to govem
the search of legal materials of all incoming
confinees [inmates].

§15745. Food Service. Meals are nutri-
tionally balanced, well-planned, and pre-
pared and served in a manner that meets
established governmental health and safety
codes.

()42) (No change)

(3) Dietary allowances. Each fa-
cility shall maintain documentation that the
facility’s dietary allowances are reviewed at
least annually by a qualified nutritionist or
dietician to ensure that they meet [met] the
nationally recommended allowances for be-
sic nutrition. Menu evaluations are con-

ducted at least quarterly by facility food

service supervisory staff to verify adherence

to the established basic daily sesvings.
(4)-(5) (No change.)

(6) Religious dietary policy.
Bach facility will, through written policy,
procedure and practice, provide for absti-
nence from eating those food itesno
served to the general population that are
prohibited by the confinee’s religion, and
for replacement of those items with com-
parable dietary alternatives [special diets
for inmates whose religious beliefs require
the adhesence to religious dietary laws].

(0-(12) (No change.)

§157.47. Sanitation and Hygiene. The fs-
cility's sanitation and hygiene program
complies with applicable regulations and
standards of good practice to protect the
health and safety of confinees [inmates] and
staff.

(1) Sanitation inspections. Each
facility will provide written policy, proce-
dure and practice to require the following
inspections:

(A) weekly sanitation inspec-
tions of ail facility areas by a [qualified]
departmental staff member;

(B) comprehensive and thor-
ough monthly inspections by & safety/sani-
tation specialist; and

(C) at least annual inspec-
tions by a state andfor local sanitation spe-

(2>-3) (o change.)

(4) Housekeeping. A  written
houseliceping plan for ail areas of the facili-
ty’s physical plant shall provide for daily
housekeeping and regular maintensnce by
to staff and confinees [inmates].

(5) Clothing and bedding sup-
plies. Facility administrators shall easure
that [the storage of] clothing, linen and
bedding supplies exceed [exceeds) that re-
quired for the facility’s confinee [inmate]
population.

(6) Clothing issue. Facility ad-
ministrators, through writé:n policy, proce-
dure and practice, provide for the issuance
of suitable clothing to all confinees [in-
mates]. Clothing is properly ritted, climacti-
cally suitable, durable, clean and
presentable. Each coafinee [inmate] shall
be provided with a change of outer clothing
at least three times per week. Each confinee
(inmate] will receive a daily change of un-
derwear,
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(7) Protective clothing, Bach fa-
cility shall establish written policy, proce-
dure and practice to provide for the issue of
appropriate clothing to those participating in
special work assignments and, when appro-
priate, protective clothing and cquipment to
confinees [inmates).

(8) (No change.)

(9) Personal hygiene. Each fa-
cility shall maintain written policy, proce-
dure and practice to require that articles
necessary for mainthiriing proper personal
hygiene are provided to all confinees [in-
mates].

(10) Hair care services. Facility
administrators shall ensure that hair care
services and facilities are available (o
confinees [inmates]. Hair care services shall
comply with applicable health requirements.

§157.55. Mail, Telephone, Visiting. A
written body of policy and procedure gov-
ems the facility’s mail, telephone and visit-
ing service for confinees [inmates],
including mail inspection, public phone use
and routine and special visits.

(1)<(12) (No change.)

(13) Furloughs. Furloughs shall
not be permitted unless provided for by
rule of the Board of Criminal Justice, or
by statute. [As provided by written policy,
procedure and practice, facility administra-
tors shiall provide that inmates with appro-
priate security classifications are allowed
furloughs to the community to maintain
community and family ties, seek employ-
ment opportunities and for other purposes
consistent with the public interest.]

(14)-(15) (No change.)

§157.59. Religious Programs. A written
body of policy and procedure governs the
facility’s religious programs for confinees
[inmates], including program coordination
and supervision, opportunities to practice
the requirements of one’s faith and use of
community resourcss.

(1) Program coordination and
supervision. Bach facility shall have a full-
time chaplain(s) with two minimum qualifi-
cations of:

(A) clinical pastoral educa-
tion or equivalent specialized training; and

(B) endorsement by the ap-
propriate religious certifying body.

(2) Chaplain role. The chap-
lain(s), in cooperation with the facility ad-
ministrator (andfor his designee) plans,
directs and supervises all aspects of the
religious program, including approval and
training of both lay and clergy volunteers

from faiths represented by the confinee [in-
mate] population. [The chaplain(s) has
physical access to all areas of the facility to
minister to inmates and staff.]

(3) Chaplain access. Facility ad-
ministrators shall ensure that the chaplain
has physical access to all areas of the facil-
ity to minister to confinees [inmates] and
staff.

(4) Community resource. The
chaplain or designated religious staff mem-
ber shall develop and maintain close rela-
tionships with community religious
resources.

(5) Opportunity to practice
one’s faith. Facility administrators, in coop-
eration with the chaplains ,[)] will develop
and maintain written policy, procedure and
practice to provide that confinees [inmates]
have the opportunity to participate in prac-
tices of their religious faith that are deemed
essential by the faith’s judicatory, limited
only by documentation showing threat to
the safety of persons involved in such activ-
ity or that the activity itself disrupts order in
the facility.

(6) Chaplain assistance. When a
religious leader of an inmate’s faith is not
represented through the chaplaincy staff or
volunteers, the chaplain(s) shall assist the
inmate in contacting such a person. That
person shall have the appropriate credentials
from the faith judicatory and may minister
to the confinee [inmate] under the supervi-
sion of the chaplain.

(7) [Religious practices. Facility
administrators shall ensure written policy,
procedure and practice provide that inmates
have the opportunity to participate in prac-
tices of their religious faith that are deemed
essential by the faith’s judicatory, limited
only by documentation showing threat to
the safety of persons involved in such activ-
ity or that the activity itself disrupts order in
the facility.

[(8) ] Religious facilities and
equipment, Facility administrators shall en-
sure written policy, procedure and practice
require that the facility provide space and
equipment adequate for the conduct and
administration of religious programs. The
facility provides for the availability of non-
confinee [noninmate] clerical staff for con-
fidential material.

8)[(9)] Donations. The chap-
lain(s), in cooperation with the facility ad-
ministrator or designee, shall develop and
mgintain communications with faith com-
munities and approve donations of equip-
ment or materials for use in religious
programs.

§157.63. Citizen Involvement and Volun-
teers. A written body of policy and proce-
dure establishes the  sesponsibility,

screening, training and operating procedures
for a citizen involvement and volunteer pro-
gram.

(1) Program coordination. The
facility administrator shall ensure that the
facility has a [qualified] staff person who
coordinates the volunteer services program.

(2-9) (No change.)

§157.91. Program and Service Facili-
ties. Adequate space is essential for the
various programmatic, non-programmatic
and service functions conducted on each
unit,

(DH9) (No change.)

(10) Clothing and supplies. The
unit provides space for the storage and issu-
ance of clean clothing, bedding, cleaning
supplies and other items required for daily
operations. :

[(A) Inmate property. Space
is provided for storing authorized personal
property and legal material of inmates
safety and securely.

[(B) Facility storage. Facili-
ties provide 2.5 square feet of storage space
per inmate for furniture, fixtures and equip-
ment.

[(C) General storage. Facili-
ties provide adequate space within each
functional area for the storage of items used
in that area.]

(11) Personal property. Space is
provided for [facility and general storage
and for] storing{-]authorized personal prop-
erty and legal material of confinees safely
[inmates safety] and securely.

[(A) Inmate pgpesty. Space
is provided for storing authonzed personal
proparty and legal material of inmates
safety and securely.

[(B) Facility storage. Facili-
ties provide 2.5 siuare feet of storage space
for spare per inmate for fumiture, fixtures
and equipment.

[(C) General storage. Facili-
ties provide adequate space within each
functional area for the storage of items used
in that area.]

(12)-(20) (No change.)

§157.93. Administrative and Staff Ar-
eas. All levels of staff must be provided
with space sufficient to carry out their re-
sponsibilities safely and effectively.
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(1) Facility administrative areas.
Space is provided for administrative, secu-
rity, professional and clerical staff to in-
clude conference rooms, storage area for
records, toilet facilities and a public lobby.

(2) Security staff areas. Staff
needs are met through providing adequate
spaces in locations that are convenient for
use. Staff are provided with, but not limited

to, the foliowing:

(A) an area to change clothes
and to shower;

(B) an area, room and/or em-
ployee lounge that offers privacy from
confinees [inmates] and provides space for
meals;

(C; space for training;

(D) space for shift change
briefings;

(E) toilets and wesh basins
that are not used by inmates.

(3) Accessibility to the handi-
capped. Public and staff areas shall comply
with all the provisions of the United States
Americans with Disabilities Act and the
State of Texas Elimination of Architectural
Barriers Act. [Non-correctional staff areas
shall comply with those regulations specific
to the mobility impaired. Corrections offi-
cers by policy are non-handicapped and ar-
eas specitic to these officers need not
comply with the requirements above.}

(4) Chaplains area. Facilities
shall provide adequate space and equipment
for the conduct and administration of reli-
gious programs. Religious programs may
utilize other coofinee [inmate] program
spaces wherever possible (e.g., classrooms
with operable partit:ons).

(5) Classification. Facilities
shall provide adequate space and equipment
for the following functions:

(A) Community Supervision
and Transitional Planners;

(B) Classification Case Man-
agers;

(C) Classification Process-
ing; and

(D) Confinee [Inmate] Re-
ception Housing,
This agency heroby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authoiity to
adopt.
Issued in Austin, Texas, on September 19,
1964,

TRD-9448386

Earliest possble date of adoption: October
28, 19604

For further information, please call: (512)
463-9693

L 4 ¢ ¢

Subchapter A. Admissions and
Allocations

* 37 TAC §157.10

The Texas Department of Criminal Justice

regional placement of slate jail bbns.. -

Thers will be no effect on small businesses,
as they wil not have to comply with the
section.

Criminal Justice, P.O. Box 13084, Austin,
Texas, 78711. Writen comments fom the
general public should be received within 30
days of the publication of this proposal.
The new saction is proposed under the Gov-
emment Code, §492.013(a), which gives the
Board of Griminal Justice authorily to adopt
rules, ad by the Govemment Code,
§507.026, which gives the Board authority to
designate as state jails any facilities within its
control.

Cross Reference to Slatute: Government
Code, §507.026.

§157.10. Designation. of Facilitizz as State
Jails. The Board designates the 668 bed
dormitory building designed to be a boot
camp at the Coffield Unit as a state jail for
male state jail felons. The Board designates
a 48 bed dormitory of the Gatesville-
Hackberry Unit as a state jail for female
state jail felons. This designation tekes ef-
fect September 1, 1994, Effective Septem-
ber 19, 1994, the Board delegates to the
State Jail Division Director the suthority to
designate all of, or any semi-sutonomous
housing within, the following detention fa-
cilities, to be used as state jaiis: Diboll, San
Saba, Cotulla, Ft. Stockton, and Tulia.

This agancy hereby certifies that the proposal
has been reviewed by legal counsel ant
found to be within the agency’s authorily t

Issued in Austin, Texas, on September 19,
1964,

TRD-9448398 Carl Reynoids
General Counse!
Texss Board of Criminal
Justios
L 4 ¢ ¢
Chapter 163. Community
Justice Siandards

* 37 TAC §§163.21, 163.23, 163.25,
163.31, 16333, 163.35, 163.37,
163.39, 163.43

The Texas Dspartment of Criminal Justice
proposes amendments to 37 TAC §§163.21,
16323, 163.25, 16331, 16333, 16335,
16337, 163.39, and 163. 43, concerning ad-
ministration of communiy supervision and

and public hearing requireaments for, residen-
tial services; and requirements for CSCD
funding and financial management.
amendments are permitted by the Govern-
mont Code, §492.013{g). The effect of the
proposed amendments is to clarify the stan-
dards and to update them in accordance with
statutes amonded by the 73rd Legisialure.

David P. hicNult, assistant direcior for budget
and management %< vices of the Department
of Criminal Justice, has cotermined that there

7
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Mr. McNutt also has determined that there
will be the following generalized benefit to the
public for the last four years of the next five-
year period: impraved training of officers with
regard to offenders graduating from sub-
stance abuse felony punishment facilities
(§163.33), and improved accourtability for
outcomes of community supervision and cor-
rections programs (§163.37).

There will be no effect on small businesses.

The amendment will not impose any measur-
able ecomonic costs on persons, as persons
will not have a duty to comply.

Comments should be directed to Carl Rey-
nolds, General Counsel, Texas Board of
Criminal Juslice, P.O. Box 13084, Austin,
Texas, 78711. Written comments from the
general public should be received within 30
days of the publication of the proposed
amendments.

The amendments are proposed under the
Government Code, §492.013(a), which gives
the Board of Criminal Justice authority to
adopt rules.

Cross-Reference to Statute: The proposed

amendments are specifically authorized by
Code of Criminal Procedure, Article 42.13.

§163.21. Administration.
(a)-(b) (No change.)

(c) Administrative Manual. CSCD
directors shall be responsible for the devel-
opment of an administrative manual defin-
ing general purposes and functional
objectives, incorporating all written policies
and procedures, and assuring that they are
made available to all staff members. These
policies and procedures should include, at a
minimum, the guidelines as noted in the
Guidelines for the Organization, Manage-
ment and Operation of Local CSCDs, as
amended, the " Guidelines for Community
Supervision and Corrections Depart-
ments Administrative Manuals," and
CJAD policy statements. The policies and
procedures shall be reviewed by the CSCD
director periodically and revised as neces-
sary. The CSCD director shall provide the
CJAD director with a copy of the CSCD’s
administrative manual for review and ap-
proval of compliance with the minimum
guidelines, policies, and procedures
stated above in this section, at least every
two years or as requested.

(d)-G) (o change.)

(k) Complaint Notice. Each CSCD
[recipient of CJAD funding] shall pest in a
conspicuous public area (specificelly, areas
frequented by offenders and/or their
family members and the genmeral citi-
zenry) of each of its offices and facilities a
CJAD-approved sign notifying offenders
and members of the public that they can
direct written complaints to the CJAD. The
sign shall include the CJAD’s mailing ad-
dress and shall be posted in both English
and Spanish.

() (No change.)

§163.23. Community Justice Councils and
Community Justice Task Forces.

(a) (No change.)

(b) Community justice task force.
The community justice council shall appoint
a community justice task force to provide
support staff for the development of a com-
munity justice plan. The task force may
consist of any number of members, but
should include:

(D7) (No change.)

(8) the [chief/ldirector of the
CSCD;

(9) the local or regional repre-
sentative of the [Board of] Pardons and
Paroles Division of the Texas Department
of Criminal Justice with responsibility for
the area to be served by the CSCD;

(10)-(13) (No change.)

(14) a representative of a com-
munity service organization that provides
educational or vocational services to the
area served by the CSCD; and

(15) (No change.)
{¢) (No change.)

(d) Continuing recognition. In order
for a CJC to msintain its recognition status
the judge(s) responsible for eswblishing the
CJC shall file with the CJAD director , on
September 1 of each even numbered
year, [by September 1 each year] a list of
active members of the council and of the
task force. It is the intent that [for estab-
lishing] jurisdictions [to] replace members
of the councils as vacancies occur and no-
tify CJAD of such changes.

§163.25. Community Justice Plan.

(a) Purpose. In accordance with the
Texas Code of Criminal Procedure, begin-
ning September 1, 1991, in order for a
jurisdiction to receive any state aid, a plan
and supporting documentation must be sub-
mitted to, and determined acceptable by, the
Community Justice Assistance Division
(CJAD). (The plan and supporting docu-
mentation shall include, but not be limited
to:

[(1) a description as to how the
current and proposed community based cor-
rectional programs will achieve a targeted
level of intermediate sanctions; and

[(2) a comprehensive descrip-
tion as to how CJAD resources for commu-
nity corrections programs, including
revenues of the Community Supervision
and Corrections Department (CSCD), will
be effectively used.]

(b) Development. All community
justice plans must be approved by the dis-

trict judge(s) who manage the department.
Unless otherwise specified by the district
judge(s), the CSCD director or designee
shall serve as the primary manager of the
planning process, coordinating counci! ac-
tivities, data collection, plan composition,
[program prioritization] and plan drafting
and submission. The community justice
council shall provide direction for the de-
velopment of the community justice plan.
The council, after judicial approval, shall
submit the plan to the CJAD director.

(c) Format. The community jusiice
plan and supporting documentation must in-
clude all items required by law and guide-
lines published by the CJAD. The plan shall
demonstrate an effective planning process
which results in strategies to achieve a [the]
targeted level of alternative sanctions other
than jail and prison. A format outline shall
be provided by the CJAD director.

(d) Policies and procedures. Each
council shall provide continuing policy
guidance for the development of the plans,
community corrections facilities and pro-
grams. Procedures should also outline how
action will be taken and what recommenda-
tions will be made for funding these propos-
als. [The recommendations of the local
council, with approval of the district
judge(s), will then be submitted to the
CJAD director for review and acceptance of
the plan.]

(e) Plan submission. After the dis-
trict judge managing the department has
approved the community justice plan, the
council shall submit the plan to the CJAD
director in accordance with CJAD submis-
sion requirements distributed to the CSCDs.

(f) Review and acceptance.

(1) [Each plan will be reviewed
by the CJAD staff to determine if it presents
a comprehensive descripiion of how each
jurisdiction will achieve the intent of the
Texas Code of Criminal Procedure.

[(2)] The CIAD director may
conditionally accept plans and revisions to
plans that meet established review criteria.
Final acceptance, for purposes of state aid
eligibility under subsection (a) of this sec-
tion, may be conditioned upon review and
evaluation by the CJADL staff and the Judi-
cial Advisory Council ot the plan and all
supporting documentation, as well as any
grant-in-aid applications submitted by the
jurisdiction pursuant to this subchapter.

(2) A plan may be amended at
any time with the approval of CJAD,
through an amendment process as de-
fined by CJAD.

§163.31. Programs and Services.

(a) Continuum of sanctions. All
community supervision and corrections de-
partment (CSCD) directors shall ensure the
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development and implementation of a con-
tinuum of sancticas to address the risk and
needs of persons under community super-
vision [probationers] in their jurisdictions
and to provide alternatives to incarceration
for offenders. The continuum shall be based
upon the offender population’s [popula-
tions,] risks and needs as addressed in the
Jjurisdiction’s [CSCD’s] community justice
plan. The continuum shall include core
services and programs, based on an as-
sessment of the individual offender’s risk
and/or needs, that address the following
areas as defined by CJAD: community
service restitution, education/literacy, job
skills/employment, life skills, specialized
caseloads, and substance abuse.

() (No change.)

(¢) Information for offenders.
CSCD directors shall ensure the develop-
ment of written information describing pur-
poses, functions, and services that {which]
shall be made available to offenders under
supervision. The information may be in
written form or audio-visual form. All
offenders under supervision by the CSCD
shall be shown the written and/or andio-
visual information., Appropriate provi-
sions shall be made to impart this infor-
mation to offenders who understand only
a non-English language, are illiterate, are
visually impaired, or are hearing im-
paired.

(d) Services for Offenders. Services
shall be designed to address offender risk
and needs as identified through assess-
ments of the offender [in the CSCD’s
community justice plan]. Participation by
the offenders may be ordered as a condition
of community supervision [probation] or
term of release; however, efforts shall be
made to present the services at a time, place
and in a manner that which assists success-
ful adjustment.

(e) (No change.)

() Community Service Restitution
(CSR). CSCD director shall maintain writ-
ten agreement with govemmental andfor
non-profit agencies and organizations to
provide offenders opportunity to comply
with court-ordered community service resti-
tution [and work probation programs] ac-
cording to Article 42.12, §16 of the Texas
Code of Criminal Procedure. The agreement
shall specify the type of opportunities each
agency/organization will be able to provide
offenders. The CSCD director shall have
written policies and procedures specifying
how CSR referrals are made, how offenders
CSR hours are documented and how those
hours will be monitored.

()-(i) (No change.)

§163.33. Probation Officers.
(a) (No change.)

(b) Training. CSCD directors and
all supervision [probation] officers shall be

provided not less than 40 documented hours
of professional skilled-based training per
fiscal year. All of the hours are to be ap-
proved by the CSCD director with at least
20 of these hours to be approved by the
CJAD director, or her/his designee. Up to
20 hours, in excess of the 40 hours, may be
carried over from one fiscal year to the
next. The CSCD director shall ensure that
training records are maintained and avail-
able for CJAD auditors. The CSCD direc-
tor shall provide CJAD with copies of all
employees’ training records every fiscal
year. The training records shall be pro-
vided to CJAD as requested. Those re-
cords shall reflect the number of training
hours accrued, and the type of training at-
tended, for all employees required to have
training as designated in this section. A
[probation] supervision officer failing to ob-
tain the required 40 hours of training within
a fiscal year will be ineligible to serve as a
[probation] supervision officer until the re-
quired training hours achieved. Any train-
ing hours less than the 40 required hours
for a given fiscal year must be achieved
within the first quarter of the following
fiscal year. If those hours are not
achieved within that time frame, the indi-
vidual will be subject to losing certifica-
tion and/or the certification exemption.

(c)-G) (No change.)

(k) Residential personnel training.
All [CSCD] direct care staff of community
corrections facilities and county correc-
tional centers funded by CJAD [a residen-
tial facility] shall be provided at least 40
hours of training applicable to their job
duties every two consecutive fiscal years
beginning September 1, 1993. All direct
care staff of a residential facility shall re-
ceive training in: specific reintegration
model training programs offered by the
CJAD designed to improve their skills in
working with probationers in residential fa-
cilities; first aid procedures as well as CPR
certification, and they must continue to re-
ceive the necessary training required to
maintain certification in those procedures.
Additional training requirements for spe-
cific residential staff include: all staff whose
primary duty is to transport facility resi-
dents must receive defensive driving
courses, or course updates, annually, and all
other direct care staff must receive this
training at least once every three years;
substance abuse treatment facility direct
care staff shall receive 8 minimum of 20
hours of substance abuse training every two
consecutive fiscal years; court residential
treatment center direct care staff shall re-
ceive a minimum of 20 hours of training,
every two consecutive fiscal years, in work-
ing with the mentally impaired offender
andfor substance abusers. The facility ad-
ministrator will be responsible for arranging
the appropriate training and keeping docu-
mentation of the successful completion of

staff training, Such documentation shall be
provided to the CSCD director and CJAD
auditors upon request. CSCD directors con-
tracting for residential services shall ensure
that the services offered by the contractors
include a case management system equiva-
lent to the residential training modules of-
fered by the CJAD.

(1) Supervision officers of
SAFPFs. Supervision officers who super-
vise graduates of substance abuse felony
punishment facilities (SAFPFs) shall be
required to attend and complete CJAD-
approved training designed specifically
for officers who supervise SAFPF gradu-
ates. The required training shall be cou2-
pleted prior to supervising SAFPF
graduates. Supervision officers who su-
pervise SAFPF graduates as of the adop-
tion date of this requirement and who
have not attended the required training,
must complete the training within 12
months ¢f the adoption date.

§163.35. Supervision.

(a) Definitions. The following
words and terms, when used in this section,
shall be defined as follows and apply to
both felonies and misdemeanors, uniess the
context clearly indicates otherwise.

(1) (No change)

(2) Collateral contact- A super-
vision officer communicates by telephone,
in person, or in written form [probation
officer telephones, initiates an office visit
with, or receives from] with any person
providing information about the offender.

(3)-(7) (No change.)
(b)-(¢c) (No change.)

(d) Supervision Process. Supervi-
sion [Probation] officers who provide direct
supervision for cases shall perform [in-
clude], but not be limited to, the following
tasks.

(1)-(11) (No change.)

§163.37. Reports and Records.
(a)-(i) (No change)

(i) Program outcomes. CSCD di-
rectors shall monitor the outcomes of of-
fenders in community supervision and
corrections programs. Outcomes should
include indicators of criminal justice in-
volvement, short-term and icng-term
goals of the specific program, and so-
cial/behavioral change. CSCDs shall com-
ply with uniform measures of outcomes
as required by CJAD.

§163.39. Residential Services.

(a) Purpose. Residential facilities
and contract residential beds funded by
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Community Justice Assistance Division
(CJAD) shall provide the courts with a sen-
tencing alternative for the purpose of [de-
signed to]:

(1) confining persons placed
on community supervision and other per-
sons who are eligible in accordance with
law and this subchapter; and

(2) providing services and pro-
grams to modify criminal behavior, deter
criminal activity, protect the public, and
restore victizzs of crime. [reduce reliance
on incarceration in jails and prisons;

i(2) provide public protection by
ensuring levels of security appropriate for
the popuiation served by the facility, includ-
ing as a minimum a monitored and struc-
tured environment in which residents’
interior and exterior movements and activi-
ties can be supervised by specific destina-
tion and time;

[(3) provide an intermediate
sanction for offenders who require a level
of supervision/services greater than that of
nonresidential supervision to ensure compli-
ance with the conditions of probation and
law-abiding behavior; and

[(4) provide services that target

reintegration of the offender back into the
community.]

(b) Types of programs. Residential
facilities and contract residential beds
funded by CJAD may include the follow-
ing.

(1) Community corrections fa-
cilities (CCF).

(A) CCPFs include, but are
not limited to, the following types of facili-
ties:

(i) restitution centers;
(ii) court residential treat-

ment centers;

(iii) substance abuse
treatment facilities;

(iv) custody facilities
[camps] and boot camps;

(v) residential facilities

for the mentally impaired;

(vi) intermediate sanction
facilities; and

(vii) state jail felony fa-
cilities. [halfway houses;

[(viii) work facilities; and

[(ix) pre-parole transfer
facilities.]

(B) Only community super-
vision and corrections departments (CSCD)
are authorized to establish and operate

CCFs. CSCDs may contract with another
local governmental entity or private con-
tractor for the operation of the CCF [leas-
ing of the facility and/or delivery of
services}.

(C) Community corrections
facilities raust provide levels of security
appicpriate for the population served by
the facility, including as a mirimum a
monitored and structured environment in
which residents’ interior and exterior
movements and activities can be super-
vised by specific destination and time.

(2) County correctional centers

(CCO).

(A) CCCs include, but are
not limited to, the following types of facili-
ties:

(i) restitution centers;
(ii) court residential treat-

ment centers;

(ili) substance abuse
treatment facilities;

(iv) custody facilities
[camps] and boot camps;

(v) residential facilities

for the mentally impaired; and
(vi) intermediate sanction

facilities.[;]
[(vii) halfway houses;
[(viii) work facilities; and
[(ix) pre-parole transfer
facilities.]

(B) The commissioners court
of & county may establish a CCC after
receiving written consent of the sheriff.

(C) The sheriff of the county
in which a CCC has been established is
responsible for the operation of the CCC
and must consult with the [chief/] director
of the CSCD serving the county about is-
sues related to persons under community
supervision [probationers] participating in
the CCC programs.

(D) The sheriff through the
CCC program may:

(i) house and provide
work programs and counseling for eligible
defendants; and

(ii) in cooperaticn with
the CSCD serving the county, operate work
programs and counseling programs for per-
sons under community supervision {pro-
bationers].

(3) Contract residential services
(CRS).

(A) CJAD funds may be
used by CSCDs, sheriffs’ departments, or
other governmental entities to contract for
residential services that include, but are not
limited to, the following types of beds and
services:

(i) restitution centers;
(ii) court residential treat-

ment centers;

(iii) substance abuse
treatment facilities;

(iv) custody facilities
[camps] and boot camps;

(v) residential facilities

for the mentally impaired; and

(vi) intermediate sanction
facilities.[;]
[(vii) halfway houses;
[(vii)) work facilities; and
[(ix) pre-parole transfer
facilities.]
(B) CRS provided to

CSCDs, sheriffs’ departments, or other gov-
ernmental entities through CJAD funds
must meet all applicable CJAD residential
services standards.

(c) Target population and offender
eligibility. A CSCD, sheriff's department,
or other governmental entity that operates a
residential facility, contracts for the opera-
tion of a residential facility, or contracts for
residential beds/services, shall define a spe-
cific target population of offenders to be
served. Placement of offenders in a CCF or
CRS facility shall only be by an order of
the court and shall meet minimum eligibil-
ity criteria as outlined in this section. Place-
ment of offenders in a CCC shall only be
by an order of the court, or upon [Upon]
placement into a jail, the sheriff may
transfer eligible offenders [the offender]
into a CCC. CCFs, CCCs, and CRS pro-
viders shall accept only those residents
who are physically and mentally capable
of participating in any program offered
at the facility that requires strenuous
physical activity, if participation in the
program is required of all residents of
the facility. In addition, eligibility [Eligi-
bility] criteria for residential placement
must include, but are [is] not limited to, the
following.

(1) Community corrections fa-
cilities:

(A) for restitution centers
only, the defendant must be employable;
[the defendant did not cause serious bodily
injury or death of another as a result of the
commission of the offense as determined by
the trier of facts;
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[(B) the defendant did not
use a deadly weapon during the commission
of or flight from the offense as determined
by the trier of facts;]

(B)[(C)] the defendant
matches the profile of offenders historically
committed to county jail/jprison from that
jurisdiction; or the defendant has high
risk/needs, who, if supervised at a lower
supervision level would have an increased
likelihood of violating the conditions of
community supervigion [probation]; and

(C) the local jurisdiction
may house offenders convicted of offenses
under Title 5, Texas Penal Code, in its
community corrections facility if Title §
offenders are included in the facility’s
program proposal (which is part of the
community justice plan) that is submitted
by the jurisdiction’s community justice
council and approved by the local judi-
ciary. In currently operating facilities
where the jurisdiction desires to add Title
5 offenders to their target population, a
public mecting must be held, in accord-
ance with law and CJAD standards and
policy, to advise the public of the types of
offenders/offenses who will potentially be
placed in the facility. Public support will
be considered by CJAD for final ap-
proval of the change in offender popula-
tion to be targeted. If a jurisdiction has
documentation that this requirement was
previously met, it can provide that docu-
mentation to CJAD for review and possi-
ble exemption from having an additional
public meeting.

[(D) for restitution centers
only:

[(i) the defendant must
have been convicted or pled guilty or nolo
contendere to a felony offense other than
those under Title 5 of the Texas Pena!
Code; and

[(ii) the defendant must
be employable.)

(2) County correctional centers.
The defendant is eligible for placement:

(A) if convicted of a misde-
meanor and sentenced to a term of confine-
ment in county jail;

(B) in lieu of jail time as a
condition of misdemeanor or felony com-
munity supervision [probation];

(C) in lieu of jail tims as
punishmacnt for violation of conditions of
community supervision [probation]; or

(D) if required as a condition
of community supervision [probation] to
participate in 8 work program or counseling
program through a county correctional cen-
ter and:

(i) the defendant matches
the profile of offenders historically commit-
ted to county jail/prison from that jurisdic-
tion; or

{ii) the defendant has
high risk/needs, who, if supervised at a
lower supervision level would have an in-
creased likelihood of violating the condi-
tions of community supervision
[probation].

(3) Contract residential services.
Placement of offenders into a resideriial
facility other than a community corrections
facility or county correctional center must
meet the facility’s eligibility criteria, and
the defendant matches the profile of offend-
ers  historically committed to county
jailfprison from that jurisdiction; or the de-
fendant has high risk/needs, who, if super-
vised at a lower supervision level would
have an increased likelihood of violating the
conditions of community supervision [pro-
bation].

(d) Denying admission. An of-
fender placed into & community corrections
facility or a county comrectional center u- a
condition of community supervision [pro-
bation] and who is an inappropriate place-
ment, by statute or standard, or does not
meet eligibility criteria of the facility as
approved by the CJAD shall be returned to
the court of original jurisdiction by the
agency director who is responsible for the
management of the CCF or CCC. If place-
ment occurs as a condition of community
supervision [probation], an eligible of-
fender for residential placement may be
placed on a waiting list or returned to the
court for an alternative sanction if the facil-
ity has reached capacity.

(e) Term of participation and dis-
charge. All discharges from residential
placement shall only be by an order of the
court. Terms of participation in residential
facilities shall be based on the following
criteria;

(1) the offender has made suffi-
cient progress towards meeting the objec-
tive of the supervision plan and program
requirements;

(2) the offender has satisfied a
sentence of confinement;

(3) the offender has satisfied a
period of placement as a condition of com-
munity supervision [probation]; or,

(4) the offender has demon-
strated non-compliance with program crite-
ria or a court order.

(D-(h) (No change.)

(i) Public meetings [hearing]. A ju-
risdiction shall not take action to estab-
lish a community corrections facility

unless the community justice council
serving the jurisdiction holds a publi'

meeting, on the proposed action, in ac-
cordance with law. In addition, entities
{agencies] interested in establishing a CCF
shall hold a public meeting, in accordance
with law, [hearing] regarding the proposed
site of the CCF. [A minimum of 30 days
prior to the public hearing, the agency pro-
posing to operate the CC¥ shall:

[(1) publish notice of the date,
hour, place, and suhject of the public hear-
ing along with the address of the proposed
site of the CCF in three consecutive issues
of 8 newspaper, or in newspapers that col-
lectively have, general circulation in the
county in which the proposed CCF is to be
located;

[(2) mail a copy of the notice to
each city council member, county commis-
sioner, state representative and state senator
who represents the ares in which the pro-
posed CCF is to be located. A copy of the
notice is also to be mailed to each member
of the jurisdiction's community justice
council; and

[(3) hold the public hearing at a
site as close as practical to the proposed
location of the CCF.]

() Data. Entities [Agencies] oper-
ating or utilizing residential facilities under

this section shall submit on a timely basisg§

data as required by the CJAD.

(k) Courtesy supervision.
shall, on a space-available basis, accept cli-
gible adult offenders needing the residential
services on courtesy supervisicn from other
jurisdictions. Community supervision and
corrections departments that manage CCFs
are responsible for the direct supervision of
all residents [probationcrs] in the CCF
while in the residential placement.

(I) Training. Supervision [Proba-
tion] officers, CCF personnel, and commu-
nity supervision and corrections department
personnel who work in a CCC shall meet
minimum training standards as set forth in
§163.33 of this title (relating to Supervi-
sion [Probation] Officers).

(m)-(n) (No change.)

§163.43. Funding and Financial Manage-
ment.

(a) Funding.
(1) (No change.)

(2) Qualifying for CJAD grant
funding. CSCDs, counties, municipalitics,
and nonprofit organizations whos judicial
district’s CSCDs comply with CJAD stan-
dards qualify for CJAD grant funding by:

(A)-(C) (No change)
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(D) having the grant funding
recipient designate [designating] a [chwﬂ
officer to account for, disburse, and
on all CJAD grant funding.

(3)-(4) (No change)
(b) Financial procedures.
(1)<(11) (No change.)

(12) Fees for fiscal services.
The judiciat district, if approved by CJAD
and as set forth in the Financial Manage-
ment Manual for CJAD Funding, may use
up to [3.0% of the state funding received
for the first quarter or] .75% of total fund-
ing received on grant funding and state aid
to contract annually with the county or
counties providing services for auditing,
bookkeeping and those services set forth in
the statutes and other services deemed nec-
essary by the judicial district. Other services
deemed necessary include the following.

(A) (No change.)

(B) preparation of a State-
ment of Financial Position as required by
the Financial Management Manual for
CJAD Funding [at the close of each fiscal
year or designed funding period].

(13)-(18) (No change.)
(c) Determination and recovery of

.nexpended monies,
' (1) CIAD funding. CJAD fund-

ing allocated to any eatity, organization, or
CSCD shall require separate budgets in ac-
cordance with the Financial Management
Manual for CTAD Funding. At the close of
the fiscal year, all unexpended/unencum-
bered CJAD grant funding shall be re-
funded to CJAD. At the close of the
bienrnium, all unexpended/unencumbered
CJAD state aid funding shcik be refunded
to CJAD,

(2+3) (No change)

(4) Revenue percentage calcula-
tion for CSCDs. At the end of a biennium
and after [After] the close out financial
report is submitted to CJAD, a determina-
tion will be made by CJAD staff whether
[that] an unexpended balance does exist.
CJAD will identify all monies deposited
into the fund for the fiscal year as either
locally generated or state generated. Locally
generated monies include, but are not lim-
ited to, supervision [probation] fees and
interest on time deposits. After the sources
of monies are identified, CYAD will prepare
a calculation to indicate the percentage con-
tributed by each source.

(5+6) (No change.)
(d) Facilities, utilities, and equip-

ment.
. (1) (No change.)

(2) Residential facilities. CJAD
funding as approved may be used to:

(A) lease or purchase build-
ings, land, or other real property for use as
community corrections facilities (CCF) or
county correctional center (CCC);

(B)D) (No change.)
(3) (No change.)
() (No change)

This agency hereby certifies that (7s proposal
has been reviewed by legal counsel and

found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Seplember 19,
1904.

TRD-9448394 Carl Reynokis

General Counsel
Texas Department of
Criminal Justics

Earliest possible date of adoption: October
28, 1954

For turther information, pleass call: (512)
463-9683

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 94. Nurse Aides

* 40 TAC §§94.2, 94.5-949, 94.11

The Texas Department of Human Services
(DHS) proposes amendments to ils

84, Nurge Aides, §§94.2, 945949, and
84.11, conceming definitions; competancy
evnluatnon program requirements; program
diracior and s¥ils examiner requirements; fil-
ing and processing 2n application for a nurse
aide training and compeiency evaluation pro-
gram (NATCEP), or skills exaniixer; approval,
reapgroval, and inspection of a NATCEP;
withdrawal of approval of a NATCEP, and
skiZs oxaminer; end registry, findings, inqui-
ries, and proposes the repeal of and new
£94.13, concsming requirements. for criminal
cornviction checks of nurse aides.
Burton F. Raiford, commissioner, has deter-
mined that for the first five-year pericd the
pvoposal will be in effect there will be no fiscal
implications for state or local government as
a resuk of enforcing or administering the pro-
posal.

Mr. Raiford also has determined that for each
year of the first five years the proposal is in
effect the public benefit anticipated as a rasult
of enforcing the proposal will be updated
rules that concerr; the regulatior ot NATCEPs
and nurse aides. There will be no effect on
small businesses. There is no anticipaied
economic cost to persons who are required 1o
comply with tha proposal.

E

Register.

and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Nurse gzide-An individual certified

to provide Eproviding] nursmg or nursgqp

This individual has completed a trammg
and competency evaluation program ap-
proved by the state as meeting the re-
quirements of the Code of Federal Regu-
lations (CFR), Chapter 42, §§493.
151-493,154, or has been determined
competent as provided in 42 CFR, §483.
150(a) and (b), and is listed as certified
on the nurse aide registry of the Texas
Department of Human Services. This def-
inition does not include an individual who
is a licensed health professional or a regis-
tered dietitian or who volunteers such ser-
vices without monetary compensation. A
nurse aide is not authorized to provide nurs-
ing andfor nursing-related for which a li-
cense [, certification,] or registration is
required under state or federal law.

Sexual abuse-Any touching or expo-
sure of the anus, breast, or any part of the
genitals of a resident without the voluntary,
informed consent of the resident and with
the intent to arouse or gratify the sexual
ciagire of any person and includes, but is not
limited to, sexual harassment, sexual coer-
cion, [or] sexual assault, or indecent expo-
sure ¢o a resident, as defined in the Texas
Penal Code, Chapter 21.

§94.5. Competency Evaluation Program
Requirements.

(a)-(b) (No change.)
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(c) Requirements for the free-

standing CEP are as follows.

(1) An individual is eligible to
take a CEP if he or she completes the
documentation required by the department
and:

(A) (No change.)

(B) [successfully completes
the training portion of a NATCEP approved
under the Act by or in another state;

[(C) successfully completes
military training of 100 hours or more on or
after July 1, 1989, equivalent to civilian
nurss aide training;

(D)) successfully completed
[completes] a [state accredited] registered
nurse (RN) or licensed vocational nurse
(LVN) program accredited by the state of
Texas, at the time of completion, on or
after July 1, 1989, and:

(i) is oot licensed as a RN
or LVN; and

(ii) has not held a license
as a RN or LVN which has been revoked;

(C)I(B)] is currently earolled
in a state accredited school of nursing and
has demonstrated competency in providing
basic nursing skills in accordance with the
school's curriculum, as verified by the
school’s dean or designee; or

(D) is currently Licensed in
Texas as a Home Health Aide in good
standing.

[P successfully completes a
home health aide training and competency
evaluation program in accordance with fe-
deral law and approved by the state.]

(2)3) (No change.)

(4) An eligible individual may
only take the free-standing CEP once.

(@-(f) (No change)

(8) The examination must [shall]
consist of:

(1) the skills examination which
includes a demonstration by the trainee of
[a minimum of five] randomly selected
skills drawn from a pool of skills which are
generally performed by nurse aides [and are
listed on the performance record). This peol
of skills includes all of the personal care
skills listed in the curriculum; and

(2) (No change)

(h)-(¢) (No change.)

§94.6. Program Director cnd Skills Exam-
iner Requirements.

(a) Program director. The training
of nurse aides must be performed by or
under the general supervision of an ap-
proved program direcior. Bach approved
nurse aide trauing and competency evalua-
tion program (NATCEP) must have an ap-
proved program director during the time
training is occurring.

(1)(4) (No change.)

(5) A NATCEP or applicaat
for a NATCEP must submit an applica-
tion for approval of its program director
or approval for a change of its program
director [A program director shall complete
an gpplication for approval. An applicant
who meets ‘the requirements of this subsec-
tion shall be approved as a program direc-
tor].

(b) (No change.)

(c) Skills examiner. The compe-
tency evaluation of a nurse aide must be
conducted by the department directly or
an approved skills examiner.

(1)-(3)No change.)

§94.7. Filing and Processinz an Applica-
tion for a Nurse Aide Training and Compe-
tency Evaluation Program, [Program
Director,] or Skills Examiner.

(8) (No change.)

(b) The Texas Department of Hu-
man Services (departraent) will [shall] con-
sider whether the applicant complies with
the Omnibus Budget Reconciliation Act
of 1987 (Act) and this chapier.

(c) [Incomplete or deficient appli-
cations may caus» delays in the date of
approval.

(1) A notice of deficiency in
the application il be mailed to an appli-
cant withir. 15 days of the date of filing.

[(2) The applicant will be given
an opportunity to correct any deficiencies.

[(d)] Notice of approval or pro-
posed disapproval of the application or re-
quest for additional information will be
given to the applicant within 90 [30] days
of the receipt of a complete application. If
the application is proposed to be disap-
proved due to noncompliance with the re-
quirements of the Act or this chapter, the
reason for disapproval must [shall] be given
in the notice.

(d) The applicant will be notified
in writing of any deficiencies found in the
complete application and given an oppor-
tunity to demonstrate compliance with
provisions of the Act and this chapter by
written response within 10 days of re-
ceipt.

(e) An applicant for approval of a
nurse aide training and competency evalua-
tion program (NATCEP) [r- as a program
directc:} or skills examiner may request a
hearing on a proposed disapproval. S
request must be made, in writing within 1
[20] days of the date the notice is mailed or
personally delivered to the applicant. Such
hearing will be held pursuant to the applica-
ble provisions of the department’s informal
hearing procedures as provided in
§879.1001-79.1007 [Chapter 79] of this title
(relating to Informal Hearings [Legal Ser-
vices]). The final hearing decision will be
made as provided in this subsection. The
hearing examiner, upon completion of the
hesring, must [shall] prepare a writtzn deci-
sion based solely on the evidence presented
at the hearing and the statutory and regula-
tory provisions of the Act and this chapter.
The decision must [shail] state the reasons
for the decision.

(1)-2) {No change.)

§94.8. Approval, Reapproval, and Inspec-
tion of a Nurse Aide Training and Compe-
tency Evaluation Piogram.

(a)-(d) (No change)

() A NATCEP must file the re-
newal application [form) 30 days before the
expiration date of the approval. An applica-
tion filed after the 30 days or failure to
file an application will result in the expi-
ration of approval. [A NATCEP whi
makes timely application for renewal ma

continue to train. A NATCEP which files e

the renewal application form after the expi-
ration date may not train until the renewal
application form is approved by the depart-
ment.]

(f) The results of an on-site visit
to determine NATCEP compliance with
the Omaibus Budget Reconciliation Act
of 1957 (Act) and this chapter will be
used in the decision to renew the ap-
proval of a NATCEP. [After receipt of the
completed renewal application foom, the de-
partment shall schedule and conduct an on-
site review of the NATCEP to determine if
it is in compliance with the requirernents of
the Act and this chapter.]

(® (No change.)

(h) The department must [shall]
present to a NATCEP a written report of the
results of any on-site review summarizing
any violations of or noncompliance with the
Act or this chapter.

(1)-2) (No changs.)

(3) A NATCEP not meeting the
requirements of the Act and this chapter
may be subject to [further on-site reviews or

proposed disapproval or] withdrawal of ap-
proval.
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§94.9. Withdrawal of Approval of a Nurse
Aide Training and Competency Evaluation
Program, [Program Director,] and Skills
Examiner.

(a) Approval of a nurse aide train-
ing and competency evaluation program
(NATCEP), [program director,] or skills ex-
aminer may be withdrawn for any violation
of or noncompliance with tine Omnibus
Budget Reconciliation Act of 1987 [Act]
or this chapter.

(b)-(c) (No change.)

(d) If the department propcses to
withdraw approval of a NATCEP, [program
director,] or skills examiner, the department
must (shall] notify the NATCEP, [program
director] or skills examiner by mail at the
last known address as shown in the depart-
ment's records or by personal delivery. The
notice must stats the facts or conduct al-
leged to warrant the action and state that the
individual has an opportunity to request in
writing a hearing,

(¢) The NATCEP or individual no-
tified may request a hearing. A [Such] re-
quest for a hearing must be made, in
writing, within 10 [20] days of the date the
notice is mailed or personally delivered to
the NATCEP or individual. Such hearing
will be held pursuant to the applicable pro-
visions of the department’s formal hearing
procedures as provided in §§79.1601-
79.1614 [Chapter 79] of this title (relating
to Formal Hearings [Legal Services]). The
final hearing decision will be made as pro-
vided in this subsection. The hearing exam-
iner, upon completion of the hearing, must
[shall] preparc a written decision based
solely on the evidence presented at the hear-
ing and the statutory and regulatory provi-
sions of the Act and this chapter. The
[Such] decision must [shall] state the rea-
sons for the decision.

(1)-(2) (No change.)
() (No change)

§94.11. Regisiry; Findings; Inquiries.
(a8) (No change.)

(b) Nurse aide certification ex-
pires 24 months after being added to the
Nurse Aide Registry or after the last date
of verified employment. [A nurse aide
shall provide documentation to the depart-
ment every 24 months using a form pro-
vided by the department that the nurse aide
has performed nursing or nursing-related
services or acted as a nurse aide for mone-
tary compensation for any period of time
within the previous 24 months.] The depart-
ment will [shall] remove a Nurse Aid Reg-
istry [registry] entry for which appropriate
employment verification has not been re-
ceived prior to the expiration date [an

individual who does not provide such docu-
mentation], unless a finding of abuse, ne-
glect, or misappropriation of resident
property is on the registry for that individ-
ual. To maintain current Nurse Aide Reg-
istry status, the following requirements
must be met:

(1) Facilities must submit a
department form to the department an-
nually to document all nurse aides who
are performing or have performed paid
nursing or nursing-related services at the
facility during the past year.

(2) A npurse aide must submit
a department form to the department
prior to the expiration of his certification
to document that the nurse aide has per-
formed paid nursing or nursing-related
services.

(c) The department [shall] re-
views [review] and investigates [investi-
gate] allegations of abuse, neglect, or
misappropriation of resident property by a
nurse aide. A nurse aide must [shall] be
given written notice by the department of a
proposed finding on an allegation and may
request a hearing. The [Such] request must
be made, in writing, within 20 days of the
date the notice is mailed or personally de-
livered to the nurse aide. The [Such] hear-
ing is [will be] held pursuant to the
applicable provisions of the department’s
informal hearing procedures as provided in
§§79.1001-79.1007 [Chapter 79] of this title
(relating to Informal Hearings [Legal Ser-
vices]). The final hearing decision is [will
be] made as provided in paragraph (3) of
this subsection.

(1) A copy of the department’s
investigative report concerning the incident
which is the subject of the hearing must
[shall] be provided prior to the hearing by
the hearing coordinator [examiner] to the
nurse aide, upon written request by the
nurse aide. Such report may be used in the
preparation of the nurse aide’s defense, but
is otherwise confidential in accordance with
Health and Safety Code, Chapter 242, Sec-
tion 127, and no other use and no subse-
quent release is authorized.

(2) (No change.)

(3) The hearing officer [examin-
er], upon completion of the hearing, must
[shall] prepare a written decision based
solely on the evidence presented at the hear-
ing and the statutory and regulatory provi-
sions of the Omnibus Budget Reconciliation
Act of 1987 [Act] and this chapter. The
decision must [shall] state the reasons for
the decision.

(d) If an alleged act of abuse, ne-
glect, or misappropriation by a certified
nurse aide, who also is a permitted medi-
cation aide under Chapter 95 of this title
(relating to Medication Aides), violates

the rules in this chapter and Chapter 95
of this title, the nurse aide’s request for
an appeal of the department’s finding on
abuse, neglect, and/or misappropriation
must be conducted through the depart-
ment’s formal hearing procedures under
§§79.1601-79.1612 of this title (relating to
Formal Appeals) and the Administrative
Procedures Act, Title 10 of the Texas
Government Code, §3§2001.051 et z23.
Through the formal hearing, determina-
tions are made on both the certificate of
nurse aide practice and the permit for
medication aide practice.

(e)[(d)] 'The department must
[shall] not make a finding that an ind:vidual
has neglected a resident if the individual
demonstrates that the [such] neglect was
caused by factors beyond the individusi’s
control [control of the individual).

(DI(e)] The registry, the nurse aide,
and the administrator of the facility where
the event occurred must [shall] be notified
of the findings.

(g)[()] The registry must [shall]
include the documented findings involving
an individual listed on the registry, as well
as any brief statement of the individual
disputing the findings.

(h)[(g)] The information on the reg
istry must [shall] be made available to the
public.

(i)[(h)] The department, in the case
of inquiries to the registry, must [shall]
verify if the individual is listed on the regis-
try and must [shall] disclose any informa-
tion concerning a finding of neglect, abuse
or misappropriation of resident property in
volving an individual listed on the registry
It must [shall] also disclose any statement
by the individual related to the finding or &
clear and accurate summary of such a state
ment.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority fo
adopt

Issued in Austin, Texas, on September 20.
1994.

TRD-8448371 Nancy Murphy

Section Manager, Media
and Policy Servicos

Texas Department of

Human Services

Proposed date of adoption® February 15,
1995

For futher information, please call
450-3765

¢ * ¢
* 40 TAC §94.13

(Editor's note The text of the following section
proposed for repeal will not be published The
section may be examined in the offices of the
Texas Department of Human Services ot in the

(512)
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Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The repeal is propoged under the Human
Resources Code, Title 2, Chaplers 22 and
32; the Health and Safety Code, Chapter 250;
and Texas Civi Stalutes, Article 4413 (502),
§16. The Human Resources Code, Chanters
22 and 32, provide the department with the
authorlly 80 adminisier public and medical as-

mumnmwmm
program and regislry. Texas Civil Statutes,
Article 4413(502), §16, the Heakh
and Human Services with the
wshorily to administer medical assistance
funds.

The repeal implements the Human Re-
sources Code, §§32.001-32.042, and the
Heallh and Safety Code, Chapter 250,
$3250.001-250.009.

§94.13. Requiremenss for Criminal Convic-
tion Checks of Nurse Aides and Trainees.
This agency hereby oertifies that the proposal
has been reviewed by legal counsel and
found 10 be within the agency’s authorily to
adopt.

lssued in Austin, Texas, on September 20,
1964,

TRD-9448370 Nancy Murphy
Section Manager, Media
and Policy Servicess
Texas Depastment of
Human Services
Proposed dale of adoption: February 15,
1965

For further information, ploass cal¥: (512)
450-3765

¢ ¢ ¢

* 40 TAC §%4.13

The new section is proposed under the Hu-
man Resources Code, Title 2, Chaplers 22
and 32; the Health and Safety Code, Chapter
250; and Texas Civil Statutes, Astich 4413
(502), §i8. The Human Resources Code,
Chaplers 22 and 32, provide the department
with the authority to administer public and
medical assistance programs. The Health
and Safety Code, Chapter 250, provides the
depariment with the authority o administer
the nurse aide program and registry. Texas
Civil Statutes, Article 4413(502), §16, pro-
vides the Health and Human Services Com-
mission with the authorily to administer
medical assistance funds.

The new section implements the Human Re-
sources Code, §3§32.001-32.042, and the
Heakth and Safely Code, Chapter 250,
§58250.001-250.009.

§94.13. Requirements for Criminal Convic-
tion Checks of Nurse Aides and Trainees.

(a) Persons convicted of certain
crimes may not be employed in nursing
facilities. As required by the Health and
Safety Code, Chapter 250, and as found in
§§76.101-76.108 of this title (relating to
Criminal History Check of Employees in
Facilities for Care of the Aged and Persons
with Disabilities), a facility may not employ
a person in a position with duties that in-
volve direct contact with a8 consumer with-
out the peformance of a criminal history
check.

(b) A nurse aide training and com-
petency evaluation program (NATCEP)
must inform individuals participating in the
program of the following:

(1) individuals will receive a
criminal history check when applying for
employment at facilities, as defined in
$76.101 of this title (relating to Defini-
tions), that provide care for the aged nxd
persons with disabilities; and

(2) the results of a criminal his-
tory check may bar individuvals from em-
ployment in facilities, as defined in §76.101
of this title (relating to Definitions), that
provide care for the aged and persoas with
disabilities.

This agency hereby certifies that the proposal
has been reviewed by legal councel and
found to be within the agency’s authority to
adopl.
ls:&ed in Austin, Texas, on September 20,
1 X

TRD-94483689

Proposed dale of adopiion: February 15,
1995

For futher information, please call: (512)
450-3765

¢ 4 ¢
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ADOPTED

N

agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

Ifan agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part XV. Health and
Human Services
Commission

Chapter 351. Coordinated
Planning and Delivery of
Health and Human Services

¢ 1 TAC §351.9

The Health and Human Services Commission
(HHSC) adopts new §351.9, concerning the
method by which the public, consumers, and
service recipienis can file complaings regerd-
ing HHSC and the 11 health and human
sarvices agencies subject 1o oversight, with-
out changes to the proposed text as pub-
lished in the August 16, 1994, issue of the
‘::as Register (19 TexReg 6411).
new rule is requiad by Texas Civil Stat-
utes, Article 4413(502), §12(c).

The new rule’s function is to notify the public,
consumers, and service recpients of the
mailing address and telephone number of ap-
propriate agency personnel for the purpose of
directing complaints to the commission.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 4413(502), §12(c), which
give the Health and Human Services Com-
mission authority to adopt a rule to establish
methods by which it receives compiaints.
This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 20,
1994,

TRD-8448307 Debby Qardner

QGeneral Counsel
Health and Human
Services Commission

Effective date: October 11, 1994

Proposal publication date: August 16, 1994

For further information, please call: (512)
502-3200

' ¢ ¢ ¢

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 5. Quarantines

Imported Fire Ant Quarantine
* 4 TAC §§5.1-59

The Texas Department of Agriculture (the de-
partmeni) adopts the repeal of §§5.1-5.9,
conceming the imported fire ant quarantine,
without changes to the proposed text as pub-
lished in the July 15, 1994, issue of the Texas
Register (19 TexReg 5430).

The repeals are adopted in order to aliow the
department to restructure Chapter 5 and add
new general provisions applicable to all sec-
tions in Chapter 5.

The department in a separate submission has
renumbered this undesignated head and sub-
mitted the newly adopted numbered sections
simultaneously with these repeals. In addi-
tion, the department is adopting in a separate
submission new §§5.1-5.9. The repeals de-
lete old sections providing designations of
quarantined articles and areas, requirements
tor movement and inspection of quarantined
articles and penalties.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under the Texas
Agriculture Code, §71.007, which provides
the Texas Department of Agriculture with the
authority to adopt rules necessary for the
protection of agriculiural and horticultural in-
terests.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 20,
1994.

TRD-8448311 Dolores Alvarado Hibbs

Chist Administrative Law
Judge
Texas Department of
Agriculture
Effective date: October 11, 1994
Proposal publication date: July 15, 1994

For further information, please call: (512)
463-7583

¢ ¢ ¢

General Provisions
e 4 TAC §85.1-5.5

The Texas Department of Agriculture (the de-
partment) adopts new §§5.1-5. 5, concerning
general provisions for quarantines estab-
lished by the Texas Department of Agricii-
ture, without changes to the proposed text as
published in the July 15, 1994, issue of the
Texas Register (19 TexReg 5431).

The new sections are adopted to provide
terminology and other general requirements
related to quarantine regulatory functions.

The new sections provide definitions applica-
ble to all quarantines to be used in Chapter 5;
provide for quarantine inspection require-
ments; provide for quarantine inspection cer-
tificates; provide for quarantine inspection
fees and provides fees for the issuance of
phytosanitary certificates, and phytosanitary
growing season inspection cedificates.

No comments were received regarding adop-
tion of the new sections.

The new seclions are adopted under the
Texas Agricuture Code, §71.005, which pro-
vides the Texas Depariment of Agriculture
with the authority to establish a fee for in-
spection required for the movement of plants
into or out of a quarantined area; §71.007,
which provides the department with the au-
thority to adopt rules necessary for the pro-
tection of agricultuwral and horticultural
interests; cnd §12.021, which authorizes the
department to collect an inspection fee for the
issuance of a phytosanitation fee certificate.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 20,
1994.

TRD-9448312 Dobres Alvarado Hibbs

Chiet Adminiatrative Law
Judge

Texas Deprriment of
Agricutture

Effective date: October 11, 1994

Proposal publication date: July 15, 1994
For futher information, please call: (512)
463-7583

¢ ¢ ¢
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Chapter 9. Plant Quality

Miscellaneous Fees
e 4 TAC §9.18, §9.19

The Texas Department of Agriculture (the de-
partment) adopts the repeal of §9.18 and
§9.19, concerning miscellanaous fees, with-
out changes to the proposed text as pub-
lished in the July 15, 1994, issue of the Texas
Register (19 TexReg 5434).

The repeal of §9.18 as adopted eliminates the
fees for aflatoxin testing because the depart-
ment no longer tests agricultural praducts for
aflatoxins. The repeal of §9.19 as adopted
deletes this section in order to mcve it to &
more appropriate CGhagpter in Title 4. The sos-
tion has been added tc Chapter 5 concerning
quarantines in a separate submission.

No comments were received regarding adop-
fion of the repeals.

The repeals are adopted under the Texas
Agriculture Code, §71.007, which provides
the Texas Department of Agriculiure with the
authority to adopt rules necessary for the
protection of agricultural and horticultural in-
terests; the Texas Agriculture Code, §12.018,
which authorizes the depariment 10 set a fee
for aflatoxin testing; and §12.021, which au-
thorizes the depariment to collect a fee for
the issuance cf a phytosanitation fee centifi-
cate.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Seplember 20,
1994,

TRD-9448313 Dolores Alvarado Hibbs

Chief Administrative Law
Judge

Texas Department of
Agricutture

Effective date: October 11, 1994
Proposal publication date: July 15, 1994
For further information, please call: (512)
4637563
¢ ¢ ¢
TITLE 7. BANKING AND
SECURITIES
Part V. Office of
Consumer Credit
Commissioner

Chapter 82. Administration

Open Records Requests
Charges
e 7 TAC §82.2

The Consumer Credit Commissioner and the
Firance Commission adopt new §82.2, with-
out changes to the proposed text as pub-
lished in the May 6, 1994, issue of the Texas
Register (19 TexReg 3403).

Pursuamt to Acls 1993, 73nd Legislature,
Chapter 428, §4, and amandmenis to the Act

made therein (see text following Texas Gov-
emment Code, §552.261), each agency must
adopt rules 1o recover the agency’s full cost
of providing copies of public records. Pro-
posed §82.2 will accomplish this objective. In
addition, minimal procedural requirements
e established to provide guidance to per-
sons desiring to access public records held
by the Commissioner.

A person seeking to inspect public records
held by the commissioner is informed that the
person should make an appoimment lor in-
spection and that inspection may only be
done during normal office howrs. A person
desiring copies of public records is informed
as o the definition of readily avaiable infor-
malion, that prompt responses o requests
can be expected, and the charges (if any) that
the agency may impose for readily available
information, and the rate of charges that may
be imposed if significant time is required on
the part of agency personnel in making the
requested informalion available.

No comments were received regarding adop-
fion of the new section.

The new suclion is proposed under the provi-
sions of Acts 1993, 73rd Legislature, Chapter
428, and Government Code, §§552.230,
552.261, and 552. 263, which authorizes the
agency to prorulgate reasonable rules of
procedure under which public racords may be
inspected efficiently, safely and without delay,
and which require the agency 10 prescribe
riles specifying the charges the agsncy will
make for copies of public reconds.

This agency hereby cortifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exarcise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 20,
1994,

TRD-9448303 Leslie L Pettijohn

Acting Commiesioner
Office of Coneumer Cradit
Commissloner

Effective date" October 11, 1994
Proposal publication date: April 28, 1994

For further information, please call: (512)
479-1280

¢ ¢ ¢
TITLE 19. EDUCATION

Part II. Texas Education
Agency

Chapter 67. State Adoption
and Distribution of
Instructional Materials

The Texas Education Agency (TEA) adopts
new §§67.1, 67.4, 87.7, 67.10, 87.21, 67.24,
67.27, 67.30, 67.33, 67.36, 67.39, 6742,
67.45, 67.48, 67.51, 67.54, 67.57, 67.60,
67.63, 67.66, 67.69, 67.72, 67.75, 67.78,
67.81, 67.84, 67.87, 67.90, 67.101, 67.104,
67.107, 67.110, 67.113, 67.121, and 67.124,
conceming slate adoption and distribution of
instructional materials. Sections 67 4, 67.27,
67 33, 67.36, 67.39, 67.48, 67.51, 6754,

67.60, 67.63, 67.68, 67.72, 67.75, 67.78,
87.90, 67.104, and 67.107 are adopted with
changes to the gropa:ad text as published in
the June 3, 1994, issue of ihe Texas Ragister
(19 TexReg 4306). Sections 67.1, 67.7
67.10, 67.21, 67.24, 67.30, 67.42, 67.

6757, 67.69, 67.81, 67.84, 67.87, 67.101)
67.110, 67.113, 67. 121, and 67.124 are
adopted without changes and will not be re-
published. -

The new rules are necessary 10 provide for a
more cost-etfective process of textbook adop-
tion and puwchase. Under the new rules, the
legislature and the textbook publishing indus-
try will receive advance notice of proposed
expenditures for instructional materials by
category and by year. A wider variety of in-
structional materials will be available to stu-
dents at a lower cost, and more up-to-date
information will be included in core curriculum
areas.

In a separate submissicn, TEA is adopting
the repeal of oid Chapter 67.

The changes to §67.4(b) allow a publisher,
with ceriain restrictions, 10 meke ancilary
items available to school districts at no
charge.

The changes to §67.27(c) clarify that retusal
to award fulure contracts would apply only in
cases where a pubiisher refused to rebid ma-
terials at least one lime.

Tha changes 1o §57.33(c) clarify that all
members of a subject area committee must
have experlise in appropriate areas.

The changes to §67.36(d) delele language
exempting the commissioner of education
from consulting with the State Board of Ed
cation (SBOE) reparding recommendati
for appointments 10 subject area cominittees.
New subsection (e) was added to allow
SBOE, at its discretion, o remove a member
of a subject area committes.

The changes to §67.39(a)(1) delete the re-
quirement that a subject &zea committee con-
sider bid prices when evaluating instructional
materials.

The changes to §67.48 add language to en-
sure that a publisher and is representatives
have sufficient time o present instructional
materials and respond to questions.

The changes to §67.51(c) add language to
allow subject area committee members to
ask questions of subject area staff of TEA
during official committee meetings.

The changes to §67.54(c) clarify require-
ments regarding prcvision of consumable
ilems.

The changes fo §67.60(a) increase to two the
number of sampie copies of each instruc-
tional materials submission that must be pro-
vided to each of the 20 regional education
service centers (£SC). The changes fo
§67.60(c) prohibit a publisher from providing
ancillary or supplementary materials or de-
scriptions of these materials to subject area
commitee members. The changes also re-
serve the autharity of SBOE to require in the
proclamation that publishers submit anciflary
or suppliementary malenals to subject area
commdlee members.
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The changes to §67.63(b)(1) allow one sam-
ple of instructional materials to be checked
out of an ESC. The changes also add lan-
guage requiring each ESC to establish rules
for checking out samples that are based on
demand.

The changes to §67.66(b)(1) reduce to five
the number of citizens who, before a subject
area committee is required to conduct a hear-
ing, must file written requests to appear be-
fore the committee.

The changes to §67.72(b)(1) clarify provi-
sions concerning a citizen's request 1o appear
before a subject area commitiee.

The changes to §67.75(a) clarify contacts that
must be registered by SBOE members.

The changes to §67.78(b) clarify language
regarding preparation of contracts.

The changes to §67.90(e) clarify that the
50-error threshold applies to student text-
books, teacher editions, or componenis
thereof.

The changes to §67.104(a) require a pub-
lisher to ship samples only upon request by a
school district and approval by TEA. The
chenges also allow samples of electronic, vi-
sual, or auditory media to be provided in
demonstration or representative formats. The
changes to §67.104(b) are aditorial.

New subsection (0) was added to §67 107 to
clarify that selection and use of ancillary ma-
terials provided by publishers is at the discre-
tion of local boards of trustees

The following comments were received re-
garding adoption of the new rules.

Comment. Initially, proposed language mn
§67.4 would have incorporated ancillary ma-
terials ino adopted student’s or teacher's
components. The Texas Association for Su-
pervision and Curriculum Development ex-
pressed support for this language.

Agency Responss. The SBOE agreed, ex-
pressing concarn with the lack of review and
cormrection of ancillary materials and with the
increasing volume of “free” materials devel-
oped for marketing purposes.

Comsment. Regarding §67 4, Garland ISD and
Dallas ISD requested that publishers be re-
quired to maintain prices of non-adopted
items available for sale to districts for a six-
year period.

Agency Response Staff does not agree that
publishers could be required to mantain
prices of non-adopted sale items for the
lengths of comesponding contracts for
adopted items The majority of publishers
who sell items directly to schools have never
participated in the adoplion process, and
tems sold to schools could be used, in some
cases, with materials adopted in many cate-
gories. There is no feasible way, and it is not
the state's role, to attem! to regulate pub-
lishers outside of the adoption process. No
changes to the rules were made.

Comment. Regarding §67 4, the Association
of American Publishers and
MacmillanvMcGraw-Hili expressed concem
with incorporation of former ancillary materi-
als into adopted student's or teacher’s com-

ponents The primary concerns were the
need 1o file samples of all materials in April
and the need to comrect all materials adopted
by SBOE.

Agency Response. Changes were made that
no longer require all ancillary materials to be
included in adopted student's and teacher's
components. Titles of ancillary materials will
be listed with TEA, but no samples may be
provided by publishers to subject area com-
mittee members.

Comment. Regarding §67.4, Garland ISD and
Dallas I1SD requested that publishers be re-
quired to provide ancillary materials for the
entire contract period.

Agency Response. Language was incorpo-
rated that requires publishers to provide ancil-
lary materials to each school district at the
same ratio and for the entire contract period.

Comment. Regarding §67.7, several individu-
als commented regarding lack of sensitivity to
and balanced freatment of issues related to
aging and the aged.

Agency Response. Language regarding bal-
anced treatment of issues related to aging
and the aged was incorporated.

Comment Regarding §67.10, Garland, Dal
las, and Pflugerville ISD's requested that pub-
Iishers be required to put a unique identifying
numbsr into each textbook supplied to school
districts

Agency Response. The cost of individually
numbering all pieces of instructional materials
supplied to school districts would be prohib-
tve to publishers No changes to the rules
were made However, a recommended revt-
sion to the Texas Education Code has been
presented that would eliminate the requwe-
ment that school districts number books

Comment Regarding §67.21, the Association
of Amenican Publishers expressed concern
with proclamations being issued 24 months
before adoption, instead of 32 months before
adoption

Agency Response Virtually all textbooks and
teacher's editions submitted under current
rules are labeled as Texas editions. The lack
of specificty in proclamations regarding for-
mat and composition of matenals submitted
for review should reduce the amount of devel-
opment time needed to meet the call for bids
and eliminate the necessty for production of
a single "Texas-specific” textbook or teach-
er's edition, since any combination of materi-
als could be configured to meet essential
elements. No changes to the rules were
made.

Comment. Regarding §67.24, the Association
of Amenican Publishers expressed support for
inclusion of maximum costs in proclamations
and for the proposed six-year budget projec-
tion. The association requested that pub-
lishers be included in development of
maximum costs and budget projections.

Agancy Response. Represeniatives of the
publishing industry will be included in the
process for developing the six-year budget
projection No changes to the rules were
made.

Comment Regarding §67 27, the Association
of American Publishers expressed concern
that readoption prices deemed excessive by

the commissioner would result in a recom-
mendation that the publisher not be awarded
contracts in the future.

Agency Response. In the past, readoption
prices bid by publishers have not been evalu-
ated. In some cases, prices of textbooks have
doubled under readoption contracts. The pro-
posed rules would allow for avaluation and
negotiation of readoption prices. Language
was added to clarify that refusal to award
future contracts wouki apply only in cases
where a publisher refused to rebid materials
al least one time.

Comment. Regarding §67.39, the Association
of American Publishers expressed concem
with evaluation of bid prices by State Text-
book Committees. In addition, concern was
expressed with the curvent requirement that a
submission receive a supporting vote from
two-thrds of the total membership of a com-
mittee in order to be recommended for adop-
tion.

Agency Response. The provision that State
Textbook Committee members consider bid
prices when evaluating instructional materials
was deleted. The requrement that a submis-
sion receive a supporting vote from two-thirds
of the total membership of a commiitee
should be retained in order to help ensure
that recommended materials meet all essen-
tial elements.

Comment. Regarding §67.54, the Association
of American Publishers questioned the re-
quirement that consumable items be replaced
each year of the contract.

Agency Response. Under the new rules, sub-
missions of consumable materials would not
be prohiited in any category. However, the
cost to the state for the entire contract period
could not exceed the maximum cosl estab-
lished in the proclamation. Having a publisher
supply a consumable item to districts using
the adopted student’s or teacher's component
is the most feasible way of handling roplace-
ment.

Comment. Regarding §67.54, the Association
of American Publishers requested clarification
of requirements regarding consumable items.

Agency Response. Language was added to
clarify provision f consumable items under
the new rules.

Comment. Regarding §67.57, Garland I1SD
and Dallas 1SD expressed concermn with sub-
stitution requests approved in the past and
indicated that the cument requirement for
publishers to provide classroom sets of sub-
stituted material determined to be “substan-
tially different™ from materials under contract
creates problems for school districts. The dis-
tricts also questioned granting substitutios: ro-
quests two years after new materials are
supplied to school districts.

Agency Response. Language regarding pro-
vision of classroom sets of substituted mate-
rial determined to be "substantially ditferent”
from malterials under contract was eliminated.
In addition, a provision that substitutions no
longer be approved during the first four years
of a contract was added.

Comment. Regarding §67.60, the Association
ol American Publishers expressed concem
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with the expense incurred in supplying hard-
ware to each of the 20 regional education
service centers.

Agency Response. Language was added that
would require publishers to provide special
hardware or equipment to regional education
service centers only if such equipment is not
available.

Commenl. Regarding §67.60, several individ-
vals expressed concemn with reducing sam-
ples filed with service centers from two
copies 0 one copy.

Agency Response The section was
amended to require that two sample copies of
each instructional materials submission be
provided to each of the 20 regional education
service centers

Comment Regarding §67.83, several individ-
uals expressed concern with unavailability of
samples for check out.

Agency Response. The section was
amended to allow one sample to be checked
out of a regional education service center.
Rules for checking out samples will be estab-
lished by the regional education service cen-
ter based on demand.

Comment. Regarding §67.66, several individ-
uals expressed concern with the potential im-
pact on the ability of the public to address
State Textbook Committee members.

Agency Response. The section was
amended to return to a requirement that five
persons file written requests to testify in order
for a hearing to be conducted before a com-
mittee

Comment Regarding §67.84, Garland ISD
and Dallas ISD requested that the section be
amended to require publishers to ship
adopted materials purchased with local funds
out of an approved depository.

Agency Response. Contracts awarded to
publishers by SBCE contain a provision that
pubhshers agree that their state depositories
will sell to all persons adopted materiais at
the prices and upon the same conditions as
they are furnished to the State of Texas. No
changes to the rules were made.

Comment Regarding §67.90, Garland ISD
and Dallas ISD expressed support for the
provision that erata sheets be placed in
teacher's components.

Agency Response. The TEA agrees with lan-
guage concerning errata sheets.

Comment. Regarding §67.90, the Association
of American Publishers expressed concemn
with elimination of submissions due to the
50-error threshold.

Agency Response. The section was
amended to apply the 50-error threshold to
student textbooks, teacher editions, or com-
ponents thereof.

Comment Initially, proposed language in
§67 104 would have prohibited shipment of
samples without a request for samples from a
schooi district. The Association of American
Publishers, Garland ISD, and Dallas ISD ex-
pressed concern with this corcept

Agency Response The provision that districts

must request samples from publishers was
eliminated.

Comment. Regarding §67.104, the Associa-
tion of American Publishers expressed con-
cemn with the cost of providing samples to
districts, especially in low enroliment areas,
specialized subjects, or when sampling elec-
tronic components of an adopted item.

Agency Rasponse. Language was incorpo-
rated requiring publishers to ship samples
only upon notification by TEA that an order
from a school district for samples had been
received and approved. In addition, language
was added to allow samples of cerain types
of media to be provided in demonstration or
representative format.

Comment. Regarding §67.107, Garland ISD
and Dallas ISD suggested that the superin-
tendent or his or her designee serve as chair
of the district's local adoption commitiee.
They also suggested that language be added
to allow approval of requisitions based on the
maximum number of students enrolied in the
district during the previous school year and/or
registered to attend the district during the
next school year. The districts requested that
language be added clarifying provision of
high school materials to junior high or middie
school students in high school classes.

Agency Response. The recommended
changes were incorporated in the rules.

Subchapter A. General Provi-
sions

* 19 TAC §§67.1, 674, 67.7, 67.10

The new rules are adopted under the Texas
Education Code, §12.16, which authorizes
SBOE to promulgate rules concering the
adoption and distribution of instructional ma-
terials.

§67.4. Instructional Materials Not Adopted
by the State Board of Education.

(a) Materials in any medium that a
publisher intends to make available for sale
to schools are not considered part of the
publisher’s bid and shall not be adopted by
the State Board of Education (SBOE). Non-
adopted materials shall be sold at prices
consistent with nationally established
prices.

(b) The titles of ancillary items that
a publisher intends to make available to
school districts at no charge shall be filed
with the Central Education Agency in ac-
cordance with the schedule contained in the
proclamation. Ancillary materials listed by
publishers and made available to school
districts at no charge to the districts shall be
provided to each school district that orders
the adopted instructional material at the
same ratio and for the duration of the con-
tract period Publishers are prohibited from
providing school districts with ancillary ma-
terials not listed.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on September 21,
1994.

TRD-8448381 Criss Cloudt

Executive Associate
Commissioner, Policy
Planning and
Technology Se:vicss

Texas Education Agency

Effective date. October 12, 1994
Proposal publication date: June 3, 1994

For further information, please call: (512)
463-9701

¢ ¢ ¢

Subchapter A. State Textbook
Program

General Provisions

* 19 TAC §67.11, §67.13

The Texas Education Agency (TEA) adopls
the repeal of §§67.11, 67.13, 67.21, 67.23,
67.31, 67.33, 67.3567.37, 67.41, 67.43,
67.45, 67.51-67.53, 67. 55-67.57, 67.61,
67.63, 67.65-67.68, 687.71, 67.81, 67.83,
67.85-67.88, 67.91, 67.93, 67.95 67.97,
67.100, 67.102, 67.103, 67.105, 67.1086,
67.121, 67.131, and 67.133, conceming state
adoption and distribution of instructional ma-
terials, without changes to the proposed text
as published in the June 3, 1994, issue of the
Texas Register (19 TexReg 4308). The re-
peals will allow TEA to adopt a new system
for instructional materials in a separate sub-
mission.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under the Texas
Education Code, §12.18, which authorizes
the State Board of Education to promulgate
rules concerning the adoption and distribution
of instructional materials.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 21,
1994.

TRD-9448385 Criss Cloudt

Executive Assoclate
Commissioner, Policy
Planning and
Technology Services

Texas Education Agency

Effective date: October 12, 1994

Proposal publication date: June 3, 1994
For further information, please call: (512)
463-9701

¢ ¢ ¢
General Content Requirements
and Manufacturing Standards
* 19 TAC §67.21, §67.23

The repeals are adopted under the Texas
Education Code, §12.16, which authorizes
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the State Board of Education to promulgate
rules conceming the adoption and dist-bution
of instructional materials.

This agency hereby certifies that the rule as
ed has been reviewed by legal counsel
found to be a valid exercise of the agen-
cy’s kegal authority.
Issued in Austin, Texas, on September 21,
1994,

TRD-8448386 Criss Clouch

Executive Assoclate
Commissioner, Policy
Planning and
Technology Services

Texas Education Agency

Effective date: October 12, 1994
Proposal publication date: June 3, 1994

For further information, please call: (512)
463-9701

* ¢ ¢

Subchapter B. State Adoption,
Acquisition, and Custody of
Instructional Materials

e 19 TAC §§67.21, 67.24, 67.27,
67.30, 67.33, 67.36, 67.39, 67.42,
67.45, 67.48, 67.51, 67.54, 67.57,
67.60, 67.63, 67.66, 67.69, 67.72,
67.75, 67.78, 67.81, 67.84, 67.87,
67.90

The new rules are adopted under the Texas
Education Code, §12.16, which authorizes
he State Board of Education to promulgate

conceming the adoption and distribution
of instructional materials.

§67.27. Review and Renewal of Contracts.

(a) The commissioner of education
shall review contracts for instructional ma-
terials and recommend which contracts
should be renewed for terms not to exceed
six years and which contracts should not be
renewed.

(b) The State Board of Education
(SBOE) shall decide to renew existing con-
tracts upon determining that the renewal
would be in the best interest of the state and
after considering the following factors:

(1) inclusion of subject areas in
the six-year budget projection;

(2) availability of new instruc-
tional materials; and

(3) willingness of publishers to
offer materials for readoption and renewal
of contracts.

(c) Publishers awarded new con-
tracts shall be prepared to make the adopted
instructional materials available for at least
one extended contract period of not more
than six years at prices the commissioner of
education approves. The SBOE may con-
sider refusing to award future contracts to a
publisher who, after receiving written notice

to do so, refuses to rebid instructional mate-
rials at least one time. Failure of a publisher
to negotiate an acceptable price for an ex-
tended contract shall not be considered fail-
ure to rebid instructional materials.

§67.33. Subject Area Committees: Qualifi-
cations.

(a) A person is not eligible for ap-
pointment to a subject area committee if,
during the two years immediately preceding
the appointment, the person:

(1) was employed by or re-
ceived funds from a publishing company or
an agent representing an author or publish-
ing company; or

(2) owns or controls, directly or
indirectly, any interest in a publishing com-
pany or an entity receiving funds from a
textbook publishing company.

(b) Before employing an educator
to review or sell instructional materials or
represent a publishing company, the pub-
lisher shall notify the person that employ-
ment or receipt of any remuneration would
disqualify him or her from serving on a
subject area committee for a two-year
pericd following the employment or receipt
of remuneration.

() A majority of the members of a
subject area committee shall be classroom
teachers of recognized ability in areas ap-
propriate to instructional materials the com-
mittee will evaluate. All members of a
subject area committee shall have expertise
in areas appropriate to instructional materi-
als being evaluated.

(d) EacS appointee to a subject area
committee shall reside and/or teach in the
State Board of Education (SBOE) district to
be represented.

§67.36. Subject Area Committees: Appcint-
ment.

(a) The commissioner of education
shall determine the number of subject area
committees needed to review new instruc-
iional materials under consideration and the
number of appointees to each committee.

(b) The commissiciter of education
shall solicit recommendations for possible
appointees to subject area committees from
school districts and educational organiza-
tions in the state. Recommendations may be
accepted from any Texas resident.

(c) Nominations shall not be made
by or accepted from any publishers; au-
thors; depositories; agents for publishers,
authors, or deposiic-ies; or any person who
holds any official position with a publisher,
author, depository, or agent. Publishers, au-
thors, depositories, agents, or other persons
who have any relationships or hold any

positions with publishers, authors, deposito-
ries, or agents shall refrain from and shall
avoid, either directiy or indirectly, aiding,
abetting, suggesting, recommending, or en-
couraging either that any other person seek
to be nominated or appointed, or that any
person nominate or appoint another person
to a subject area committee.

(d) The commissioner of education
shall ensure that all persons rccommended
for appointment to the subject area commit-
tees meet State Board of Education (SBOE)
rule requirements concerning qualifications
for membership.

(e) Members of a subject area com-
mittee may be removed at the discretion of
SBOE.

§67.39. Subject Area Committees: Duties
and Conduct.

(a) The duties of each subject area
committee shall be to:

(1) evaluate all instructional ma-
terials submitted for adoption in each sub-
ject area assigned to that committee to
ensure that the materials recommended for
adoption meet the content requirements
specified in the proclamation and in board
rules;

(2) recommend to the State
Board of Education (SBOE) a list of in-
structional materials the committee ap-
proves for each subject area, course, or
grade level assigned to that committee; and

(3) submit to the commissioner
of education a list of any errors of fact
and/or corrections needed tu essure accu-
racy in instructional materials recommended
for adoption.

(b) Subject area committee mem-
bers shall not accept meals, entertainment,
gifts, or gratuities in any form from: pub-
lishers, authors, or depositories; agents for
publishers, authors, or depositories; any
person who holds any official position with
publishers, authors, depositories, or agents;
or any person or organization interested in
influencing the selection of instructional
materials.

(c) Each subject arza committee
member shall make every effort to attend al!
scheduled meetings of the committee. A
member who cannot atiend a meeting may
not send a substitute.

(d) Before scheduled voting by a
subject area committee, members shall be
given an opportunity to discuss instructional
materials under consideration for adoption.
Public testimony shall not be allowed dur-
ing this meeting. In addition, subject area
commitice members may elect to discuss
materials during other official meetings of
the committee. Representatives of publish-
ing companies wiith instructional materials
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under consideration shall be present at the
committee meetings to respond to questions
from subject area committee members.

(e) A subject area committee mem-
ber shall refrain from attempting to influ-
ence other committee members except
dunng discussion at official meetings. Sub-
ject area committee members shall not en-
dorse  instructional materials  under
consideration to any party.

() In making recommendations,
subject area committees shall consider writ-
ten comments, oral testimony, and re-
sponses to written andfor oral testimony
submitted under §67.66 of this title (relating
to Public Comment on Instructional Materi-
als).

(8) The list of instructional materi-
als recommended by each subject area com-
mittee shall consist of not less than two or
more than eight selections for gach subject
area, course, or grade level. If at least two
suitable selections are not available in a
subject area, course, or grade level, the
subject area committee may recommend
one selection.

(h) To be included on the list of
recommendations, an instructional materials
submission shall receive supporting votes
from at least two-thirds of the total mem-
bership of the appropriate subject area com-
mittee,

(i) One or more members of each
subject area committee shall be designated
to be present at the hearing held by the
SBOE and/or the SBOE meeting at which
instructional materials are adopted.

§67 .48. Presentations by Publishers to Sub-
ject Area Committees. The Central Edu-
cation Agency shall schedule a meeting of
each subject area committee to allow pre-
sentations by publishers to the appropriate
subject area committee members. The Cen-
tral Education Agency also shall schedule
presentation dates and the time allocated to
each publisher. The beginning date for pub-
lisher hearings shall be specified in the
schedule for the adoption process. The Cen-
tral Education Agency shall ensure that
publishers, editors, and authors have suffi-
cient time to adequately present instruc-
tional materials and respond to questions.

§67.51. No-Contact Periods.

(a) Subject area committee mem-
bers shall observe a no-contact period be-
tween the dates specified in the schedule for
the adoption process. During this no-contact

eriod, which shall begin with the initial
communication regarding possible appoint-
ment to a subject area committee and end at
the close of the balloting meeting, members
shall not have contact either directly or
indirectly with any publisher or publishing

company, depository, or petitioner. This re-
striction is not intended to prohibit members
of subject area committees, while in ses-
sion, from requesting clarification from a
petitioner or a representative of a publishing
company.

(b) Subject area committee mem-
bers shall report immediately to the com-
missioner of education any communication
or attempted communication by any pub-
lisher or publishing company, depository, or
petitioner or any representative or agent of a
publisher or publishing company, deposi-
tory, or petitioner.

(c) Subject area committee mem-
bers shall not discuss content of instruc-
tional materials under consideration with
any agency subject area staff member, ex-
cept at the request of the subject area com-
mittee during official committee meetings.
Additional requests for information or clari-
fication shall be directed to the commis-
sioner of education or his designee. Copies
of all questions from individual committee
members shall be distributed with responses
to all members of the appropriate subject
area committee. This restriction is not in-
tended to prohibit members of the subject
area committees from contacting designated
staff of the Central Education Agency re-
garding adoption procedures.

§67.54. Instructional Materials Offered for
Purchase by the State.

(a) The official bid price for the
student or teacher component of a submis-
sion shall not exceed the maximum cost to
the state for adopted student and/or teacher
materials established in the proclamation or
the price information submitted with the
official samples. Any discounts offered for
volume purchases of adopted instructional
materials shall be included in price informa-
tion submitted with official samples and in
the official bid.

(b) The official bid filed by a pub-
lisher shall include separate prices for each
item included in a student andfor teacher
component of a submission. The publisher
shall guarantee that all items included in the
student and/or teacher component shall be
available for state or local purchase at the
prices listed for the entire contract period.

(c) Instructional materials submit-
ted for adoption shall be self- sufficient for
the period of adoption. Nonconsumable
components shali be replaced by the pub-
lisher during the warranty period. Consum-
able materials included in a student or
teacher component of a submission shall be
clearly marked as consumable. The cost of
such consumables to the state for the entire
contract period shall iiot exceed the maxi-
mum cost established in the proclamation.

§67.60. Samples.

(a) Two sample copies of the stu-
dent and/or teacher component of each in-
structional materials submission shall
filed with each of the 20 regional educatio
service centers on or before the date speci-
fied in the schedule for the adoption pro-
cess. These sampies shall be available for
public review. Price information required
by the Texas Education Code and State
Board of Education (SBOE) rules shall be
included in each sample.

(b) Two official sample copies of
each student andfor teacher component of
an instructional materials submission shall
be filed with the commissioner of education
on or before the date specified in the sched-
ule for the adoption process. Price informa-
tion required by the Texas Education Code,
SBOE rules, and the Centrai Education
Agency shall be included in each sample. In
addition, the publisher shall provide a com-
plete description of all items ircluded in a
student and/or teacher component of an in-
structional materials submission, including
prices for each item.

(¢) One sample copy of each stu-
dent and/or teacher component of an in-
structional materials submission shall be
filed with each member of the appropriate
subject area committee on or before the date
specified in the schedule for the adoption
process Price information required by the
Texas Education Code and SBOE rul
shall be included in each sample. If instru
tional materials submitted for consideration
have been field tested, written evidence
from the testing may be provided to subject
area committee members. In order to ensure
that subject area committees’ evaluation is
limited to student and teacher conponents
submitted for adoption, publishers shall not
provide anciilary materials, supplementary
materials, or descriptions of ancillary or
supplementary materials to subject area
committee members. The SBOE reserves
the authority to require in the proclamation
that ancillary or supplementary materials be
submitted to and received by the subject
area committee members.

(d) Hardware or special equipment
necessary for review of any item included
in & student and/or teacher component of an
instructional materials submission shall be
provided to the Central Education Agency
and members of the appropriate subject area
committees on or before the deadlines for
submission of samples of instructional ma-
terials and remain available for the duration
of the review process. If the appropriate
hardware or special equipment is not avail-
able in a regional education service center,
the publisher shall provide the hardware or
equipment on or before the deadline for
submission of samples of instructional ma-
terials and remain available for the duration
of the review process. All such hardware o
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special equipment shall be returned to the
publisher after the SBOE has completed
adopting instructional materials.

(e) All samples of instructional ma-
rials shall be submitted with finished-
rmat content and binding.

(f) A publisher shall provide a list
of all editorial corrections to be made by the
publisher to each student and/or teacher
component of an instructional materials
submission. The list must be in a format
designated by the commissioner of educa-
tion and filed on or before the deadline
specified in the schedule for the adoption
process. If no editorial corrections are nec-
essary, the publisher shall file a letter stat-
ing this on or before the deadline in the
schedule for submission of the list of edito-
rial corrections. On or before the deadline
for submission of lists of editorial correc-
tions, publishers shall submit certification
that all instructional materials have been
edited for accuracy, content, and compli-
ance with requirements of the proclamation
and SBOE rules.

() If it is determined that good
cause exists, the commissioner of education
may extend the deadline for filing samples
with regional educaticn service centers. The
commissioner shall notify the SBOE of all
such extensions. At its discretion, the SBOE
may remove from consideration any materi-
als proposed for adoption that were not
properly deposiied with the regional educa-

ion service centers, the Central Education
‘gency. or members of the appropriate sub-
ect area committee.

(h) Two sample copies of each stu-
dent and/or teacher component of adopted
instructional materials that incorporate all
negotiated corrections and corrections noted
on the lists of editorizl corrections filed in
accordance with subsection (f) of this sec-
tion shall be filed with the commissioner of
education on or before the date specified in
the schedule for the adoption process. In
addition, each publisher shall file an affida-
vit signed by an official of the company
verifying that all corrections noted in the
list of editorial corrections and all correc-
tions required by the commissioner of edu-
cation and SBOE have been made.
Corrected samples shall be identical to ma-
terials that will be provided to school dis-
tricts after purchase.

(i) Publishers participating in the
adoption process are responsible for all ex-
penses incurred by their participation, in-
cluding provision of sample materials and
hardware necessary to review electronic
materials. The state does not guarantee re-
turn of sample instructional materials.

§67.63. Regional Education Service Cen-
ters: Procedures for Handling Samples,

'Public Access to Samples.

(a) Handling procedures.

(1) Each regional education ser-
vice center (ESC) executive director shall
designate one person to supervise all ship-
ments of instructional materials. The Cen-
tral Education Agency shall provide to each
designated person forms to be used in re-
porting receipt of sample shipments.

(2) On or before the date speci-
fied in the schedule for the adoption pro-
cess, each ESC representative shall notify
the commissioner of education of all irregu-
larities in sample shipments. The appropri-
ate publisher shall be notified of any sample
shipment irregularities reposted by the
ESCs.

(b) Public access to samples.

(1) . One sample of all instruc-
tional materials under consideration for
adoption shall be retained in the ESCs for
review by interested persons until notifica-
tion is received from the Central Education
Agency that school district adoptions have
been completed. One sample shall be made
available to be checked out according to
rules established by each ESC based on
demand.

(2) Regional education service
centers shall ensure reasonable public ac-
cess to sample instructional materials, in-
cluding access outside of normal working
hours that shall be scheduled by appoint-
ment.

(3) On or before the date speci-
fied in the schedule for the adoption pro-
cess, each ESC shall issue a news release
publicizing the date on which sample in-
structional materials will be available for
review at the center and shall notify all
school districts in the region of the sched-
ule.

§67.66. Public Comment on Instructional
Materials.

(a) Written comments.

(1) Any resident of Texas may
submit written comments for, against, or
about any instructional materials submitted
for adoption.

(2) Written comments shall be
submitted to the commissioner of education
on or before the deadline specified in the
schedule for the adoption process.

(3) Copies of written comments
shall be provided to participating pub-
lishers, regional education service centers
(ESCs), members of the appropriate subject
area committees, and persons who have
filed wrtten requests

(b) Hearings before subject area
committees and the commussioner of educa-
tion.

‘e ADOPTED RULES

(1) Each subject area committee
shall hold hearings if at least five Texas
residents have submitted written requests to
appear before the committee under this sec-
tion. The commissioner of education or the
commissioner’s designee shall chair the
hearings. The purposes of the hearings are:

(A) to provide a public fo-
rum for discussion of instructional materials
offered for adoption; and

(B) to help develop a full re-
cord for use by members of the subject area
committees, the commissioner of education,
and the State Board of Education (SBOE).

(2) Testimony at the hearing
will be accepted only from residents of
Texas. No written comments shall be ac-
cepted for inclusion in the official record
after the deadline for submission of writter:
comments; however, copies of speeches
made at the hearing may be distributed to
subject area committee members. No other
written material may be distributed during
the hearings. Persons who wish to testify
must notify the commissioner of education
in writing on or before the date specified in
the schedule for the adoption process. The
written notice shall identify the subject area
and titles of materials about which testi-
mony will be presented. Oral responses to
testimony at the hearings may be made by
official representatives of publishing com-
panies who have requested time to present
responses on or before the date specified in
the schedule for the adoption process.

(3) To contain the hearings
within the designated dates, the commis-
sioner of education may limit the timc
available for each person to testify. The
commissioner of education shall establish
procedures concerning the hearings at least
two weeks before the hearings. The proce-
dures may limit the number of persons whe
may speak on behalf of any organization

(4) The commissioner of educa-
tion shall have a complete record of the
hearings made and transcribed. Transcripts
of hearings shall be provided to the appro-
priate subject area committees, ESCs, par
ticipating publishers, and persons who have
filed written requests The official record
shall be held open for 21 calendar days after
the close of the hearings. During this
21-day period any person who participated
in a hearing before the commissioner and
any official representative of a publishing
company may submit a written response to
written comments and/or oral testimony
presented at the hearing

(5) Within ten days after the re
cord 1s closed, the commissioner shall send
coples of responses to written andfor oral
testimony to members of the approprialc
subject area committees, ESCs, participat
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ing publishers, and persons who have filed
written requests.

(c) Copies of written comments, a
transcript of the oral testimony presented at
public hearings, and responses to written
and/or oral testimony shall be provided to
members of the SBOZ.

§67.72. Consideration and Adoption of In-
structional Materials by the State Board of
Education.

(a) Two weeks before the State
Board of Education (SBOE) is scheduled to
adopt instructional materials, each publisher
participating in the adoption process shall
file the following documents with the com-
missioner of education:

(1) ‘+hree copies of the official
bid;

(2) a receipt from the state trea-
surer for a $2,500 deposit filed in cash,
certified check, or cashier’s check as ear-
nest money to produce a valid contract if
the publisher’s recommended materials are
adopted;

(3) a certificate of authority to
do business in the State of Texas obtained
from the Office of the Texas Secretary of
State; and

(4) a publisher’s affidavit of eli-
gibility and anti-trust compliance.

(b) On a date specified in the
schedule for the adoption process, the
SBOE shall hold a hearing on recom-
mended instructional materials that may, at
the discretion of the SBOE chair, be desig-
nated an official meeting of the SBOE.

(1) Testimony at the hearing
shall be accepted only from residents of
Texas who submitted official written com-
ments or presented oral testimony at the
joint hearings conducted by the commis-
sioner of education and the subject area
committees. In the event no hearing is held
before the commissioner of education and a
subject area committee, residents who had
requested to appear before the committee
may register to appear before the SBOE at
the hearing. Persons who wish to testify
must notify the commussioner of education
on or before the date specified in the sched-
ulz for the adoption process. The notice
must identify the subject areas and titles
about which testimony will be presented.
The SBOE may limit the time available for
cach person to testify.

(2) Oral responses to testimony
at the hearing may be made by official
representatives of publishing companies
who have requested time to present re-
sponses on or before the date specified 1n
the schedule for the adoption process.

(3) The deadline for residents
scheduled to speak at the hearing to file
written matenals for consideration by the

SBOE shall be 17 calendar days before the
date specified for the public hearing in the
schedule for the adoption process. Copies of
written materials filed on or before the
deadline shall be distributed 13 calendar
days before the public hearing to the SBOE,
members of subject area committees as ap-
propriate, publishers participating in the
adoption process, and residents scheduled to
speak at the public hearing. Copies of
speeches made at the public hearing may be
distributed to SBOE members. No other
written material may be distributed to
SBOE members during the public hearing
before the SBOE.

(4) Public comment on instruc-
tional materials not adopted by the SBOE
on the date specified in the schedule for the
adoption process shall be accepted accord-
ing to the SBOE Operating Rules, §2.9
(relating to Public Testimony).

(c) At a meeting specified in the
schedule for the adoption process the SBOE
shall consider:

(1) complaints of violations of
the statutes or the rules and procedural ir-
regularities;

(2) written comments, tran-
scripts of hearings before the subject area
committees, and responses to written and/or
oral testimony;

(3) the report of the subject area
committees; and

(4) the report of the commis-
sioner of education.

(d) A SBOE committee designated
by the SBOE chair shall review the subject
area committees’ and the commissioner’s
reports concerning instructional materials
recommended for state adoption. The com-
missioner of education or the comrission-
er’'s representative and representatives of
the subject area committees shall be avail-
able to respond to inquiries from the SBOE
committee. The committee shall report the
results of its review to the SBOE,

(e) The SBOE shall specify which
of the corrections of errors of fact and
corrections necessary to ensure accuracy
recommended by the commissioner of edu-
cation shall be required as a condition for
adoption of any instructional materials.

(f) The SBOE shall adopt a list of
approved instructional materials under the
Texas Education Code, §12.24.

(g) If a publisher requests to with-
draw from the adoption process after the
date specified in the proclamation due to
price reductions, required corrections, or
manufacturing specifications required as a
condition of adoption by the SBOE that the
publisher states cannot be met, and if the
withdrawal would reduce the number of
selections recommended by a subject area
committee for a category to only one selec-

tion, the board may, after deliberation and
consideration of the factors contributing to
the request, grant the publisher’s request to
withdraw and adopt the remaining selection
in the category. The request to withdraw
must include a written statement signed by
the publisher’s authorized representative
stating the withdrawal is voluntary and not
made under duress.

§67.75. Requirement for Registers.

(a) A register shall be kept by each
member of the State Board of Education
(SBOE), the commissioner of education,
and the Division of Curriculum Develop-
ment and Textbooks of the Central Educa-
tion Agency to record all personal contacts
with publishers, their representatives,
agents, authors, consultants, editors, deposi-
tories, or any other person who has received
or expects to receive any money. thing of
value, or financial benefit for the appear-
ance or contact regarding any instructional
materials submitied and being considered
for SBOE approval.

(b) Publishers shall file with the
commissioner of education, on or before a
date specified in the schedule for the adop-
tion process, a register indicating all visits,
meetings, or contacts with SBOE members,
including the date, time, location, and pur-
pose of the communication.

§67.78. Preparation and Completion of
Contract and Bond.

(a) The state contract form prepareZ
by the Texas attorney general shall not be
changed or modified.

(b) Contract forms shall be sent to
the publishers for signature. Signed con-
tracts returned by the publishers shall be
signed by the chair of the State Board of
Education (SBOE) and attested to by the
commissioner of education. Properly signed
and attested contracts approved by the attor-
ney general shall be filed with the secretary
of state.

(c) The bidder to whom a contract
is issued must execute a bond under the
Texas Education Code, §12.26, in the
amount of $2,500 for each selection
adopted by the SBOE. The bond shall be
prepared by the commissioner of education
and sent to the publisher for execution and
signature. Properly signed and executed
bonds retumed by the publishers shall be
sent to the attorney general for approval and
signature. The onginal bond shall be filed
with the secretary of state.

§67.90. Penalties.

(a) The following words and terms,
when used in this section, shall have the
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following meanings, unless the context
clearly indicates otherwise.

(1) Editorial change-A change,
agreed to by the Central Education Agency,
in the printing of instructional material from
what was submitted to the state under
§67.60(f) of this title (relating to Samples)
that involves revisions such as design,
color, placement of material, inclusion of
references, style of print, size of print, type
of print, or any similar non-essential en-
hancement or deletion to the printed page.
Editorial changes meeting this definition are
not subject to penalties.

(2) Substantial error-A verified
error of fact that would interfere with stu-
dent learning. The context, including the
intended student audience and grade level
appropriateness, shall be considered.

(3) Technical error-A verified
error not determined to be substantial.

(b) An error repeated in a single
item or contained in both the student and
teacher edition of a textbook shall be
counted once for the purpose of determining
penalties.

(c) Penalties for erors shall be rec-
ommended in incremenis. An error identi-
fied under this subsection shall not be
counted when determining penalties if the
affected publisher has provided prior notice
of the error to the commissioner of educa-
tion.

(1) The following provisions
gshall apply for errors identified after the
publisher has submitted a list of editorial
corrections under §67.60(f) of this title and
before the date established in the proclama-
tion by which the State Board of Education
(SBOE) shall adopt instructional materials,

(A) A $300 penalty shall be
assessed for each substantial error.

(B) A $100 penalty shall be
assessed for each technical error.

(C) Penalties shall be as-
sessed only if the SBOE adopts the affected
instructional material.

(2) The following provisions
shall apply for errors identified after the
SBOE adopts the instructional material but
before the deadline established in the proc-
lamation by which publishers must have
submitted corrected samples of adopted in-
structional materials.

(A) A $1,000 penalty shall
be assessed for each substantial error.

(B) A $500 penalty shall be

. assessed for each technical error.

(3) The following provisions
shall apply for errors identified after the
deadline esteblished in the proclamation by
which publishers must have submitted cor-
rected samples of adopted instructional ma-
terials.

(A) A $3,000 penalty shall
be assessed for each substantial error.

(B) A $1,000 penalty shall
be assessed for each technical error.

(d) The following provisions shall
apply for errors identified in the list of
editorial corrections submitted by a pub-
lisher under §67.60(f) of this title and errors
identified under subsection (c)(1) of this
section that are not corrected.

(1) A publisher shall be assessed
a $10,000 penalty for each substantial error.
The publisher shall provide an errata sheet
approved by the commissioner of education
with each teacher component of an adopted
title.

(2) A publisher shall be assessed
a $1,000 penalty for each technical error,
The publisher may be required to provide
an errata sheet approved by the commis-
sioner of education with each teacher com-
ponent of an adopted title.

(e) The commissioner of education
may recommend that an instructional mate-
rials submission not be adopted when 50 or
more substantial errors are identified in the
student textbook, teacher edition, or compo-
nents thereof. A substantial error shall not
be counted if the affected publisher has
provided prior notics of the error to the
commissioner of education. This subsection
applies to errors identified during the fol-
lowing time period:

(1) after the publisher has sub-
mitted a list of editorial corrections under
867.60(f) of this title, and

(2) before the deadline estab-
lished in the proclamation by which addi-
tional written comments from persons
scheduled to present testimony at the public
hearing before the SBOE must be filed with
the Central Education Agency.

(f) Each affected publisher shall is-
sue credit to the Central Ecucation Agency
in the amount of any penalty imposed under
the provisions of this section.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on September 21,
19684,

TRD-8448382 Criss Cloudt

Executive Associate
Commissioner, Policy
Planning and
Technology Services

Texas Educuiun Agency

Effeclive date: October 12, 1984

Proposal publication date: June 3, 1994

For further information, please call: (512)
463-9701

¢ ¢ ¢

Textbook Proclamation

* 19 TAC §§67.31, 67.33,
67.35-67.37

The repeals ara adopted under tha Texas
Education Code, §12.16, which authorizes
the Stale Board of Education to promulgate
ruias concerning the

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 21,
1964,

TRAD-8448387 Crisa Cloudt

Executive Assoclate
Commissioner, Policy
Planning and
Technology Services

Texas Education Agency
Effective date: October 12, 1994
Proposal publication date: June 3, 1994

For further information, please call: (512)
483-9701

¢ ¢ ¢

State Adoption, Acquisition,
and Custody of Textbooks

¢ 19 TAC §§67.41, 6743, 6745,
67.51-67.53, 67.55-67.57, 67. 61,
67.63, 67.65-67.68, 67.71, 67.81,
67.83, 67.85-67.88, 67.91, 67.93,
67.95, 61.97

The repeals are adopted under the Texas
Education Code, §12.18, which authorizes
the State Board of Education to promulgate
rules concerning the adoption and distribution
of instructional materials.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Sepiember 21,
1994,

TRD-8448388 Criss Cloudt

Executive Associate
Commivsioner, Policy
Planning and
Technology Bervices

Texas Education Agency
Effective date: October 12, 1984
Propoeal publication date: June 3, 1994
For further information, please call: (512)
463-9701

¢ ¢ ¢

) ADOPTED RULES
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Local Operations

* 19 TAC §§67.100, 67.102, 67.103,
67.105, 67.106, 67.121

The repeals are adopted under the Texas
Education Code, §12.18, which authorizes
the State Board of Education to promulgate
rules concerning the adoption and distribution
of instructional materials.

This agency hereby cextifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise oi the agen-
cy's legal authority.

Issued in Austin, Texas, on September 21,
1994.

TRD-8448389 Criss Cloudt

Executive Associate
Commissioner, Policy
Planning and
Technology Services

Texas Education Agency

Effective date: October 12, 1994
Proposal publication date: June 3, 1294

For further information, please call: (512)
463-9701

¢ ¢ ¢

Subchapter C. Local Opera-
tions

o 19 TAC §§67.101, 67.104, 67.107,
67.110, 67.113

The new rules are adopted under the Texas
Education Code, §12.16, which authorizes
the State Board ol Education to promulgate
rules concerning the adoption and distribution
of instructional materials.

§67.104. Sample Copies of Instructional
Materials for School Districts.

(a) Upon request by a school dis-
trict and approval by the Central Education
Agency, a publisher shall provide a school
district textbook coordinator with one com-
plete official sample of adopted instruc-
tional materials. Samples of electronic,
visual, or auditory media may be provided
in demonstration or representative format,
provided that identical samples are provided
to each school district. Official samples of
instructional materials submitted for consid-
eration shall not be provided to school dis-
tricts before the State Board of Education
(SBOE) adopts the materials.

(b) Publishers may provide addi-
tional samples to school districts. At the
discretion of the publisher, additional sam-
ples may be demonstration or representative
samples, provided that identical samples are
provided to such school districts.

(c) Al samples of instructional ma-
terials provided to school districts shall be
labeled, "Sample Copy-Not for Classroom
Use."

(d) Samples supplied to school dis-
tricts shall be provided and distributed at

the expense of the publisher. No state or
local funds shall be expended to purchase,
distribute, or ship sample materials. The
state does not guarantee return of sample
instructional materials.

§67.107. Adoption of Instructional Materi-
als by School Districts.

(a) The jurisdiction for each inde-
pendent school district rests with the board
of trustees and the superintendent of schools
of the district.

(b) After the State Board of Educa-
tion (SBOE) adopts instructional materials,
each district board of trustees shall appoint
a local adoption committee composed of not
fewer than five or mors than 15 members.
The official minutes of each board meeting
at which the board appoints a local adoption
committee must include a record of the
names of persons appointed to serve on the
committee.

(c) The board of trustees with the
recommendation of the superintendent of
schools shall make appointments to a local
adoption committee. If the board of trustees
rejects any recommendation, the superinten-
dent shall present another recommendation
in place of the one rejected.

(d) Each member of a local adop-
tion committee must be a professional em-
ployee of the school district. The majority
of the committee members must be class-
room teachers. The superintendent of
schools or the superintendent’s designee
shall serve as chair of the local adoption
committee.

(e) The local adoption committee
shall examine all instructional materials on
the multiple lists adopted by the State Board
of Education (SBOE), to select instructional
materials from the lists for use in the school
district, and to recommend its selections to
the board of trustees for ratification.

(f) Each local adoption committee
shall make its selections at a meeting of the
committee held before the March meeting
of the district board of trustees. If selections
recommended by the committee are not rati-
fied by the board of trustees, the committee
shall make other selections at a meeting
held as soon as possible following the meet-
ing of the board of trustees at which any of
the committee’s selections were not ratified
A quorum of a local selection committee,
consisting of at least a majority of the com-
mittee members, shall be present at any
meeting at which selections are to be made.

(g) If the board of trustees, by ma-
jority vote, fails to ratify any of the selec-
tions made by the local adoption committee,
the reasons must be placed in the official
board minutes, and the board of trustees
shall direct the local selection committee to
recommend another selection or selections

from the multiple lists and to report its
selection to the board for ratification. This
procedure shall continue until the board of
trustees ratifies all selections of the local
adoption committee. Final selections must
be recorded in the minutes of the board of
trustees.

(h) After ratificatior by the board
of trustees, one copy of the local edoption
committee’s report, signed by the members
of the committee who participated in the
selection, the president of the board of trust-
ees, and the secretary of the board, shall be
sent by the superintendent to the Central
Education Agency no later than April 1.

(i) Only instructional materials rec-
ommended by the local adoption committee
and ratified by the board of trustees shall be
furnished by the state for use in any school.
Selections certified to the Central Education
Agency shall be final and, therefore, shall
not be subject to reconsideration during the
original contract period or readoption con-
tract periods covering the instructional ma-
terials selected.

(i) Except as otherwise provided by
statute, requisitions submitted before the
first day of school shall be approved based
on the maximum number of students en-
rolled in the district during the previous
school year andfor registered to attend the
district duting the next school year. Requi-
sitions submitted after the first day of
school shall be approved based on the ac-
tual number of students enrolled in the dis-
trict when the requisition is submitted. If
two or more titles are selected from a multi-
ple list, requisitions may be made for a
combined total of the selected titles.

(k) Instructional materials
requisitioned by and delivered to a school
district shall be continued in use during the
contract period or periods of the materials.
A school district may not return copies of
one title to secure copies of another title on
the same multiple list.

() High school instructional materi-
als may be distributed to middle school or
junior high school pupils enrolled in high
school classes.

(m) If a selection was not made
from a multiple list in a prior adoption, the
current local adoption committee may select
such instructional materials if the subjects
are to be taught in the school during the
ensuing term.

(n) Adopted instructional materials
shall be supplied to & pupil in special educa-
tion classes as appropriate to the level of the
pupil's ability and without regard to the
grade for which the instructional material is
adopted or the grade in which the pupil is
enrolled

(0) School districts shall not be re-
imbursed from state funds for expenses in-
curred in local handling of textbooks.
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(p) Selection and use of ancillary
materials provided by puklishers in accord-
ance with §67.4(b) of this tiile (relating to

tructional Materigls Not Adopted by the
Board of Education) is st the discre-
on of local boards of trustees.

This agency hereby certifies that the rule as
adopted hes baen reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authouity.

lssued in Austin, Texas, on Seplember 21,
1994.

TRD-9448383 Criaa Cloudt

Executive Associate
Commiasioner, Policy
Planning and
Technology Services

Texas Education Agency

Effective date: October 12, 1964
Proposal publication date: June 3, 1994

For futher information, please call: (512)
463-9701

¢ ¢ ¢
Subchapter D. Special Instruc-
tional Materials

» 19 TAC §67.121, §67.124

The new rules are adopted under the Taxas
Education Code, §12.16, which authorizes
the State Board of Education to promuigate
rules concering the adoption and distribution
of insiructional m~erials.

is agency hereby certifies that the rule as

ed has been reviewed by legal nounsel

found {0 be a valid exercise of the agen-
cy’s legal authority.

lssued in Austin, Texas, on September 21,
1964,

TRD-8448384 Criss Cloudt

Executive Assoclate
Commissioner, Polioy
Planning and
Teshnology Services

Texas Education Agensy

Effective date: Oclobar 12, 1994
Froposal publication date: June 3, 1994

For further information, please call: (512)
483-9701

¢ ¢ ¢

Special Textbooks
¢ 19 TAC §67.131, §67.133

The repeals are adopied under the Texas
Education Code, §12.18, which authorizes
the State Board ol Education to promuigate
rules conceming the adopticr: and distribution
ol instructional materials.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of ths agen-
oy's lsgal authority.

lssued in Austin, Texas, on September 21,
1964.

TRD-8448390 Crias Cloudt

Execuive Assoclate
Commissloner, Policy
Planning and
Technology Services

Texas Educaticn Agency

Effective date: October 12, 1984
Proposal publication date: June 3, 1994

For fisther information, pleass call: (512)
463-9701

¢ L 4 v
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 56. Family Planning

On behalf oi the State Medicaid Director and
the Texas Department of Health (the deparn-
ment), the depertment adopis the repeal of
£856.503-56.511, 56.515, 58.518, 56.519,
58.522, and 59.523; new §§56.503-56.511,
58.515, 56. 518, 56.519, 56.5272, 56.523, and
56.525; and amendmenis ¢ §§58.512-
56.514, 56.518, 56.517, 56.520, and 58.521,
conceming family planning standards (Titlas
V, X, XIX, end XX). Sections 58.504, 58.505,
56.509, 56.516, and 56. 522 are adopted with
changes to the proposed tixt as published in
the April 1, 1984, issue of the Texas Register
(19 TexReg 2261). Thz changes are the re-
suk of comments received. Sections 58.503,
58.508-58.508, 58.510-58.515, 58.
517-56.521, and 56.523 are adopled without

changes and will not be republished.

Ths repeals, amondments, and new sections
are revisions to the standards of care and
include more medicilly curant standards of
client care and clarify some of the original
program requirements. The following topics
are addressed: client assessmen: oriteria,
such as heakh history, physical examination,
and lahoratory tests; education and counsel-
ing requirements; written informed consent;
client scheduling; management of abnormal
findings; the provision of contraceptive math-
ods; specially services, such as thoss for
adolescents and pregnancy testing; required
documentation; confidentiality; privacy; timell-
ness of services; protection from digcrimina-
tion; voluntary client participation; client
understanding; staff qualifications; staff devel-
opmeik; emergency care; community partick
pation/outreach/education; provider protoco's;
and quality assurance aciivities.

The fokowing comments were received con-
osring the propossd repeals, amendmants,
and new sections.

COMMENT: Concemning §56.503(0)(1)(G), a
ocommenter requesied that the depariment
delete the question under the social history
required for famals clients concaming her in-
volvement in domestic violenci. The
commenter stated that such information ie not
a medical issue directly relxled to the provi-
sion of family planning earvices, seems to
place an additional and unnecessary burden
on health care workers, and is an invasion of
the client's privacy.

RESPONSE: The depaiment disagrees.
Whether a client has a hislor or involvement
in domestic violence may be relevant to the
client's choice of contraceptive methods.
Famiy planning services include a compre-
hensive assescment of both physical and so-
cial conditions. If the client descrbes such a
history, the provider can discuss the stuation
wiwii the client and offer ths client a refesral for
supportive counsaling or medical services, as
the situation warants. No changes were
made as a result of tie commont.

COMMENT: Concerning §58.5030)(2)(A), &
commenter requested that the department
delele the requircment of mensuring the cii-
ent's height or to change the ¥sguancy to
"initially only" for minors,

RESPONSE: The depariment disagrees. The
height of an individual mey suggest nutritional
or hormonal abnormalities. it is medically ap-
propriate to measure femals height until five
years post-menarche.

COMMENT: Conoomlm 556 S030)3)(D), &
commenter requested that

change the irsquoancy loo requirement of
pericrming a urinalysis for sugar and protein
from "initially for all clients and as indicated
thoreaiter” to "only as indicated.”

RESPONSE: The depatment disa

Farily planning services are quile hquomty
the only source of health scresning or primary
care clients raceive. it is medically appropri-
ate to screen this high-ritk population with an
initial urinalysis for sugar &nd piotdin and
annually thereafler as indicated by history or
physical exam.

COMMENT: Concerning §58.504()(3), a
commenter raquested that the depe/im:nt re-
tain the cuirent rule requiring that, in method-
specific education and caunasling, the client
must bs given vz:ibal and written instructions
about obtaining medical care in a medical
emergency involving the contraceptive, in-
cluding a 24-bour telephone number of a fe-
clity providing emergency services.

RESPONSE: The depirtment agress and

has revised the language in §56.504(a) (5), to
include appropriate instructions.

COMMENTS: Concemning §56.505(1), sev-
eral commenters slated that only parents
should be aliowed! to consent for & minor to
receive  famiky planning  services.
Commenters cbjected 1o the proposed new
wording that states "Neither spousal nor pa-
rental consent may be requasted or required”®.
Some of the same commanters furthar stated
that the proposed new rule conflicls with the
Texas Family Code, which they contend oro-
hibits a miner rom reosiving family planning
services withoit parsnie! consent.

RESPONSE: The depariment disagrees. Al
though cument Texas law does not permit
minors to receive some medical treatment
without parental congent, enforoement of o
total prohbbitior on the receipt of family pian-
ning sarvices would be an unconsitutional
inivingement of a minor's right 1o privacy un-
dudoddmbyuvwmm How-
evsir, the depariment did not intend to
preciude providers from encouraging minors
fo disc:uss their family planning nesds with a
parent. Sectioii 58.505{1) has been reviged to
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state that “Oniy the client (not a parent,
spwsea'anyotherndivdual)mayoon-

COMMENTS: Conceming  §56.509(b)(3),
several commenters Stated ihat adolescents
should be encowv-aged to discuss their family
~anning needs with a parent instead of dis-
cussing them with someone outside the fam-
ily. The commenters requested that the
curent rule be retained, which states that
"counseling also prepares them (adolescents)
fo discuss their family planning needs with
family members if they choose to do so."

RESPONSE: The department agrees. The
depariment did not intend to exclude either
fami', mbers c: parent- fro~ . phere ~°
those with whom an adolescsnt may wish to
discuss such matiers. The proposed rule sub-
stitutes the words “trusted or significant adult”
for "family members" in the current rule. Stud-
ias have shown that ahout half of teens who
receive family planning from a clinic, have
akeady discussed their family planning needs
with a parent. The department believes that
parents should be the primary person to ad-
vise the adolescent, when possible. Wher the
adolescent cannot or will nat discuss these
matters with a parent, the adolescent still
shouid be encouraged to seek advice from a
frusted or significant adult. Therefore, the de-
partment adopts the foilowing revised word-
ing for §56.509()(3): “counseling for
adolescents enccurages them to discuss their
family planning needs with a parent, an adult
family member, or other trusted adult.”

COMMENTS: Conceming §56.510(d)(2)(C).
several commenters stated that, when a mi-
nor is pregnant, the oplion of abortion should
not be discussed with her without parental
consent. Some commenters stated that the
option of abortion should not be discussed
with pregnant adolescents at all and that they
should be directed to discuss the matter with
a parent. The commenters further stated that
such counseling for an unintended pregnancy
by family planning st may not be non-
directive, because the family planning agen-
cies that provide such counseling are the
same ones that perform abortions. The
commenters stated that they believe it is a
confict of interest for a family planning
agency which provides abortion services to
provide non-directive counseling that inciudes
abortion as an option. Some commenters fur-
ther stated that their tax dollars should not be
used to fund abortions or abortion counseling.

RESPONSE: The department disagrees. The
department believes i would be medically
unethical, whan counseling an individual for
an unintended pregnancy, to exclude infor-
mation on any of the legal medical options
available. Furthermore, Title X Family Plan-
ning Program Guidelines require that preg-
nant women requesting information on
options for the management of an unintended
pregnancy must be given non-directive coun-
seling on all the options (inchuding abortion),
and refemral upon request. No abortion proce-
dwes are provided with the department's
family planning funds. Furthermore, the de-
pastment has never been made aware of nor
found any evidence during it’s periodic moni-
toring visits and activities that any tamily plan-
ning provider has engaged in a conflct of

interest with regard to abortion services. No
change was made as a resut of the com-
ments.

COMMENT: Conceming §56.516(b), a
commenter requested that the department
delete "sexual orientation and medical condi-
tion™ from the proposed rule because sexual
arigntation is not covered under the federal or
state statutes as a basis for protection from
discrimination, and that "medical condition® is
already covered by the Americans with
Disabilities Act (ADA) of 1990.

RESPONSE. The department agrees that
sexual orientation is not covered u:der fede-
ral or state statutes as a basis for protection
frcm discrimination. Therefore, the depart-
ment adopts §56.516(b) with removal of this
language. However, the department will not
allow discrimination based upon sexual orien-
lation in any of the agencies wixch it funds.
The depariment also agrees that the ADA
adequately covers nondiscrimination for med-
ical conditions and adopts revised §56.516(b)
by deleting that language.

COMMENT: Concerning §56522, a
commenssr raquester that lhe department re-
tain the cument rule regarding Commuiity
Participation, because & ensures that the
family planning agency will involve the com-
munity in the development, implementation,
and promotion of the agency’'s services.

RESPONSE: The depariment agrees and

The tollowing submitted comments in suppornt
of the proposed nules: Honorable Sherri
Greenberg, Texas House of Representatives;
American Civii Liberties Union, Texas;
Women' Issues Network; Greater Dallas Co-
alition for Reproductive Freedom; Texas
Family Planning Association;, Community
Council of South Central Texas; Planned Par-
enthood Association of Lubbodk, Inc.; Hik
Country Community Action Association, Inc.;
Family Planning of San Angelu, Inc. ; Life
Planning Health Services; Reproductive Ser-
vices; Community Action, Inc. of Hayes,
Calkdwell, and Blarico Counties; Bexar County
Hospital District; Planned Parenthood Assoc.
of Cameron & Willacy; Planned Parenthood
of San Antonic and South Central Texas;
Panhandle Planned Parenthood; Planned
Parenthood of Houston and Southeast Texas,
nc.; Planned Parenthood of Central Texas;
Planned Parenthood of Austin; Planned Par-
enthood of North Texas, Inc.; Planned Par-
enthood of Dallas and Northeast Texas.

The following submitted comments in opposi-
tion to certain sections of the proposed rules:
Honorabie Steve Ogden; Texas Conservative
Coalition; Texas Right To Lis Committee,
Inc.; Greater Austin Right To Life.

Subchapter E. Joint TDH/DHS
Family Planning Agency
Provider Standards (Titles V,
X, XiIX, and XX)

* 25 TAC §§56.503-56.511, 56.515,
§6.518, 56.519, 56.522, 56. 523

The repeals are edopted under §12.001(b) of
the Health ard Safely Code, §32.021 of the
Human Resouwrces Code, and Texas Civil

Statutes, Article 4413(502), §16, which pro-
vide the Health and Human Seriices Com-
mission with the authority to adopt rules 1o
administer the state’s medical assistance pro-
gram and are submilted by the Texas Depart-
ment of Heaith under its agreement with
Healkh and Human Services Commsion to
operate the Title XIX Family Planning Pro-
gram and as authorized under Chapter 155,
§1.07, Acts of the 72nd Legisiature, First
Called Session (1991).

This agency hereby certifias that the rule as
adopted has been reviewed by isgal counsel
and found to be a valid exercise of the agsn-
cy's legal authority.

Issued in Austin, Texas, on September 19,
1994.

TRD-8448270 Susan K. Steeg

General Counsel, OVice of
General Counze’

Texas Department of
Heakh
Effective date: October 10, 1994

Propesal publication date. April 1, 1994

For further information. please call: (512)
458-7736

¢ ¢ ¢

Subchapter E. Family Planning
Agency Standards (Tiiles V,
X, XIX, and XX)

* 25 TAC §§56.503-56.511, 56.515,
56.518, 56.519, 56.522, 56. 523,
56.525

§12.001(b) of the Health and Safety Code,

The new sections are

§32.021 of the Human Resources Cocle, end
Texas Civil Statutes, Article 4413 (502), §16,
which provide the Health and Human Ser-
vices Commission with the authority to adopt
rukss to administer the state's medical assis-
tance and are submilted by the
Texas Department of Hoalth under its agree-
ment with the Heakth and Human Services
Commission to cperiie the Title XIX Family
Panning Program and s authorized under
Chapter 15, §1.07, Acts of the 72nd Legisla-
ture, First Caliad Sessior (1991).

§56.504. Education and

(a) Initia! client education. Every
new client requeciing contraceptive services
or family planning medical services must be
provided initial client education either ver-
bally, in writing, or by audio/visual materi-
als. Over-the-counter contraceptive methods
may be provided before the client receives
the initial client education hut must be ac-
companied by written insiructions on cor-
rect use. The following initial client
education contzat may vary according to the
educator’s assessment of the client’s current

knowledge:

(1) general benefits of family
planning services and contraception;

Counseling.

19 TexReg 7604 Scptember 27, 1994 Texas Register o




(2) information on male and fe-
male basic reproductive anatomy and physi-
ology;

(3) information regarding partic-

.ular benefits and potential side effects and

complications of all available contraceptive
methods;

(4) information concerning all
of the clinic’s available services, the pur-
poee and sequence of clinic procedures, and
routine schedule of return visits;

(5) information regarding medi-
cal emergencies and where to obtain emer-
gency services on a8 24-hour basis;

(6) breast self-examination ra-
tionale and instruction unless provided dur-
ing physical exam (for females); and

(7) information on HIV/STD in-
fection and preveation and safer sex discus-
sion.

(b) Post-assessment  counseling.
There must be a discussion of the findings
from the client’s history, physical exam and
lab tests. Information regarding the recom-
mended schedule of return visits must be
discussed. If a new contraceptive method is
initiated, method-specific counseling must
be provided and include at least:

(1) verbal and written instruc-
tions for correct use of the method and self-
monitoring;

(2 information regarding the
.method’s mode of action, safety, benefits
and effectiveness;

(3) information regarding risks,
potential side effects and complications of
the method and what to do if they occur;

(4) a back up method review
when approprisie and instructions on the
correct use; and

(5) a demonstration of appropri-
ate insertion and removal of diaphragms or
cervical caps by the client at the time of the
fitting,

(c) Preconceptional counseling. Cli-
ents who may become pregnant and whose
assessment indicates the potential for a
high-risk pregnancy must receive counsel-
ing regarding the modification/reduction of
the risk(s).

(d) Education counseling. Other cli-
ent education and/or referral must be pro-
vided as indicated, based on the client
assessment.

§56.505. Wrinten Informed Consent. The
client’s general consent must be obtained
for receipt of medical services and an in-
formed consent must be obtained for receipt
of a prescriptive or surgical contraceptive
method. A conseat form must be obtained
whenever a client undergoes a reinsertion

procedure or begins a new form of prescrip-
tive contraception. The following standards
apply.

(1) Only the client (not a parent,
spouse, or any other individual) may con-
sent to her/his contraceptive care.

(2) The client’s consent must be
voluntary.

(3) The client’s consent must be
in writing.

(4) The client’s consent for a

prescriptive or surgical method must be ob-
tained before provision of the method.

(5) If the client does not under-
stand the language of the consent form, it
must be interpreted. Consent information
must be effectively communicated to every
client inciuding those who are blind, deaf,
or who have other disabilities.

(6) ‘The consent form for contra-
ception must contain a statement that the
client has been counseled, and has received
appropriate information about the chosen
method.

(7) If sterilization services using
federal funds are provided or arranged, the
federal sterilization consent guidelines must
be followed.

§56.509. Family Planning Services for Ado-
lescents.

(a) Adolescents age 17 and younger
must be provided counseling and medical
services that meet their special needs.

(b) The provider must ensure that:

(1) appointment schedules are
flexible enough to accommodate immediate
access for adciescents requesting services;

(2) counseling for adolescents
includes information on use of ali medically
approved birth control methods including
abstinence;

(3) counseling for adolescents
encourages them to discuss their family
planning needs with a parent, an adult fam-
ily member, or other trusted adult;

(4) for the adolescent electing a
non-prescriptive method, full participation
in medical procedures is encouraged but
may be deferred by the client; and

(5) the adolescent is assured that
all services are confidentisl and that any
necessary follow-up contact will also pro-
tect the client’s privacy. -

§56.522. Community Participation/Ows-
reach/Education. The provider must pro-
vide community education to inform the
public of its purpose, to disseminate basic
family planning knowledge, to enlist com-
munity support, and to attract potential cli-

ente. The provider must provide, to the
maximum extent feasible, an oppostunity

mentation, and evaluation of the family

planning program by persons broadly repre-
sentative of all significant elements of thc

ct_:mmunity’s needs for family planning ser-
vices.

§56.525. Quality Assurance. The provider
must have a written quality assurance plan
which outlines a systematic approach to
assess and monitor services provided and to
coerect problems identified in the assess-
ment. The plan must include at least the
following activities to occur at least annr-
ally:

(1) formalized patient record re-
view/audit;

(2) staff performance review;

(3) facility review;

(4) formalized patient complaint
process; and

(5) systematic review and
foriow-up for adverse patient cutcomes.
This agoncy hereby certiies thet the nie as
adopted has been reviewed by legal counsel
and found fo be a velid exercise of the agen-
cy’s logal authority.

lssued in Austin, Texas, on September 19,
1994.

TRD-9448268 Susan K.

Sieeg
Geners! Counsel, Office of
General Counsel
Texas Department of
Heakh
Effective date: October 10, 1882
Proposal pubiication dale: April 1, 1584
For further information, please calt: (512)
458-7236
4 ¢ L ]

* 25 TAC §§56.512-56.514, 56.516,
56.517, 56.520, 56.521

Plannivig
Chnapter 15, §1.07, Acts of the 72nni Legis'i-
ture, First Called Session (1901).

§56.516. Protection Against Discrimination.
(a) (No change. )
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