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EMERGENCY

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and rem in effect nc more than 120 days. The emergency action is renewable once for
no more than 60 additional days.

Symbology in amended emergency scctions. New language added to an exsting section is indicated by
the use of bold text. [Brackets] indicate deletion of existing materlal within a section.

TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 122.
Sedation/Anesthesia Permits
for Dentists

° 25 TAC §§122.1-122.5

The Texas Department of Heakh is renawing
the effectivenass of the emergency adoption
ol new §§122.1-122.5, for a 60-day period
effective December 30, 1994. The text of new
§§122.1-122.5 was originally published in the
September 6, 1994, issue of the Texas Reg-
ister (19 TexReg 63950).

Issued in Austin, Texas, on December 12,

1994,
TRD-9452339 Susan K. Steeg
Goneral Counsel
Texas Department of
Health

Efieciive date: December 30, 1994
Expiration date: February 28, 1985

For futher information, please call: (512)
458-7236

L4 ¢ ¢

Chapter 143. Medical
Radiologic Technologists

* 25 TAC §i4d.16

The Texas Department of Health is renawing
the eflectiveness of the emergency adoption
of new §143.8, for a 60-day period effective
December 27, 1994. The text of new §143.6

was originalty published in the September 8,
1994, issue of the Texas Register (19
TexReg 6369).

Issued in Austin, Texas, on December 12,
1994,

TRD-9452338 Susan K. Steeg
Qeneral Counsel
Texas Department of
Health

Effective date: December 27, 1994
Expiration date: February 25, 1995

For futher information, please cal: (512)
458-7236

* L 4 ¢
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PROPOSED

ULES

Before an agency may permanently adopt a new or amended section or repeal an existing section, a

proposal detailing

the action must be published in the Texas Register at least 30 days before action is

taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requsasted by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 7. BANKING AND
SECURITIES

Part IV. Texas Savings
and Loan Department

Chapter 77. Loans,
Investments, Savings, and
Deposits

* 7 TAC §77.71

The Texas Savings and Loan Department
proposes an amendment o §77.71, concem-
ing membership in the Federai Home Loan
Bank and the Federal Reserve Systems. This
proposed rule would amend subsection (f) to
make membership in the Faderal Home Loan
Bank (FHLBank) and tie Federal Reserve
Systems voluntary for state savings banks
Authority for FHLBank and Federal Reserve
membership is specifically set forth in the
Texas Savings Bank Act, §7.15(7). Previ-
ousiy, subsection (f) of the Rules and Regula-

tions Applicable to Texas Savings Banks
reguired membership in the FHLBank System
but ¢id not address Federal Reserve mem-
bership or the authority to invest in Federal
Reserve stock.

In June, 1993, the Office of Thrit Supervision
amended its regulations to make membership
in the FHLBank System voluntary effective
April 19, 1995 (12 CFR §563.49, 58 Federal
Regulation 14510, March 18, 1993). Under
this amendment, membership in the
FHLBank System bacomes voluntary for all
state chartered savings associations under
the jurisdiction of the Office of Thrift Supervi-
sion. Curent Texas savings and loan laws
and regulations do not require mandatory
membership, thus membership for Texas
state chartered savings and loans will be voi-
untary by operiition of law beginning on Aprit
19, 1995. This amendment is proposed for
savings banks to ensure that membership
requirements are consistent for Texas state
chartered savings and loans and savings
banks.

State chartered savings associations with-
drawing from FHLBank membership will be
subject to the curent statutory prohibition on
renntry into the FHLBank system for ten
yeas. De novo savings banks wouid be au-
thorized to join the FHiBank and Federal
Reserve systems but would not be required
to do so. Such membership would be a man-
agement decision.

James L. Pledger, Commissioner, has deter-
mined that for the first five-year period the
rule will be in effect there will be no fiscal
implications for state or local government.

Mr. Pledger also has determined that for each
year of the first five years there will be public
benefit rom the adoption of this amendment
due to the fiexiility of state chartered savings
banks to choose the best investment options
for their institution. There will be no effect on
smal businesses. The anticipated economic
cost to persons who are required o comply
with the proposed section is none. The rule
will have no local employment impact.

Comments on the proposal may be submitted
to James L. Pledger, Commissioner, Texas
Savings and Loan Department, 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705.

The amendment is proposed under Texas
Civil Statutes, Article 342-114, which provide
the Finance Commission of Texas with the
authority to promulgate general rules and reg-
ulations nat inconsistant with the constitution
and statutes of the state and, from time o
time, to amend same.

The following statwte is affected by this rule:
Texas Civil Statules, Article 48%e.

§77.71. Investment in Securities.

(a)-(e} (No change).

(f) A savings bank [shall] may be a
member of the Federal Home Loan Bank
System and/or Federal Reserve System
and is specifically authorized to invest in
such Federal Home Loan Bank and Fede-
ral Reserve Bank stock.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on December 14,
1994.

TRD-9452414 James L. Pledger
Commissioner
Texes Savings and Loan

Department

Earhest possible date of adoption January
20, 1995

For further information, please call: (512)
475-1360

¢ L4 ¢

L

TITLE 10. COMMUNITY
DEVELOPMENT

Part 1. Texas Department
of Housing an
Community Affairs

Chapter 45. Low Income
Housing Tax Credits Rules

¢ 10 TAC §49.15

The Texas Departmerz of Housing and Com-
munity Aflairs (the Depariment) Low Income
Housing Tax Credit (LIHTC) Program pro-
poses new §49.15, pursuant to the action by
the Board of Direclors of the Texas Depart-
ment of Housing and Community Affairs at
the November 10, 1994 meeting. The Depant-
ment is proposing the new section in order to
allow i to issue reservations and forward
commiiments of tax credits to applicants in
the 1994 cycle or to cany forward applica-
tions on a waiting list to 1995 pursuant to an
additional cycle.

This adlion is being undertaken to expedite
the 1995 tax credit allocation process as well
as to capture the efforts expended to date by
the Department’s staff and the tax credi ap-
plicants.

Kelly Elizondo, Director of Housing Pro-
grams, has determined that there will be no
fiscal implications lor the state or local gov-
ernment as a result of enforcing or adminis-
tering the rule.

Mr. Elizondo also has determined that for
each year of the first five years the rule is in
effect the public banefit articipated as a result
of enforcing the rule will be to enhance the
Department’s ability to provide safe and sani-
tary housing for Texans through the tax credit
program administered by the Department.
There are no anticipated economic costs to
persons who are required to comply with the
rule as proposed.

Comments on the proposal may be submitted
to Kelly Elizondo, Director of Housing Pro-
grams, Texas Depatment of Housing and
Community Afiairs, 811 Barton Springs Road,
Suite 300, Austin, Texas 78704.

The new rule is proposed pursuant to the
authority of the Texas Government Code.
Chapter 2308; Acts of the 73rd Legislative
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Regular Senate Bill 45, Chapter 141, effective
May 16, 1993; and Acts of the 73rd Legisia-
tive Senate Bill 1356, Chapter 725, eHfective
September 1, 1993, and the Internei Revenue
Code of 1988, §42 as amended, which pro-
vides the Department with the authority to
adopt rules goveming the administration of
the Depariment and its programs and Execu-
tive Order AWR-91-4 (June 17, 1991), which
provides this Dopartment with the authority to
make housing credit aliocations in the State
! Texas.

The Govemment Code, Chapter 2306, is af-
fected by this new rule.

§49.15. Forward Reservations, Binding
Commitments.

(a) Anything in §494 of this title
(relating to Applications; Environmental
Assessments; Market Study; Reservations;
Notification; Commitments; Extensions;
Carryover Allocations;, Agreements and
Elections;, Extended Commitments) or else-
where in this chapter to the contrary not-
withstanding, the Department may
determine to issue reservations and commit-
ments of tax credit authority with respect to
projects from the state housing credit ceil-
ing for the calendar year following the year
of issuance (each a "forward commitment").
The Department may make such forward
commitments:

(1) with respect to projects
placed on a waiting list in any previous
application cycle during the year; or

(2) pursuant to an additional ap-
plication cycle.

(b) If the Department determines to
make forward commitments pursuant to a
new application cycle, it shall provide infor-
mation concerning such cycle in the 7exas
Register. In inviting and evaluating applica-
tions pursuant to an additional allocation
cycle, the Department may waive or modify
any of the set-asides set forth in §49.5(a)
and (b) of this title (relating to Set-Asides,
Reservations and Preferences) and make
such modifications as it determines appro-
priate in the threshold criteria, evaluation
factors and selection criteria set forth in
§49.6 of this title (relating to Threshold
Criteria, Evaluation Factors; Selection Cri-
teria; Final Ranking, Credit Amount; Tax
Exempt Bond Financed Projects) and in the
dates and times by which actions are re-
quired to be performed under this chapter.
The Department may also, in an additional
application cycle, include projects previ-
ously evaluated within the calendar year
and rank such projects together with those
for which applications are newly received.

(c) Unless otherwise provided iwn
the reservation notice or commitment notice
with respect to a project selected to receive
a forward commitment or in the announce-
ment of an application cycle for projects
seeking a forward commitment, actions

which are required to be performed under
this chapter by a particular date within a
calendar year shall be performned by such
date in the calendar year of the anticipsted
allocation raiher than in the calendar year of
the forward commitment.

(d) Any forward commitment made
pursuant to this §49.15 shall be made sub-
ject to the availability of state housing
credit ceiling in the calendar year with re-
spect t¢ which the forward commitment is
made. No more than 45% cf the per capita
component of state housing credit ceiling
anticipated to be available in the State of
Texas in a particular year shall be allotted
pursuant to forward commitments and to
project applications carried forward without
being ranked in the new application cycle
pursuant to subsection (f) of this section. If
a forward commitment shall be made with
respect to a project placed in service in the
year of such commitment, the forward com-
mitment shall be a "binding commitment”
to allocate the applicable credit dollar
amount within the meaning of the Code,

§42(h)(1)(C).

(e) If tax credit authority shall be-
come available to the Department later in a
calendar year in which forward commit-
ments have been awarded, the Department
may allocate such tax credit authority to any
eligible project which received a forward
commitment, in which event the forward
commitment shall be cancelled with respect
to such project

(f) In addition to or in lieu of mak-
ing forward commitments pursuant to
§49.15(a), the Department may determine
to carry forward project applications on a
waiting list or otherwise received and
ranked in any application cycle within a
calendar year to the subsequent calendar
year, requiring such additional information,
applications and/for fees, if any, as it deter-
mines appropriate Project applications car-
ried forward may, within the discretion of
the Department, either be awarded credits in
a separate allocation cycle on the basis of
rankings previously assigned or may be
ranked together with project applications
invited and received in a new application
cycle; provided, however, that the Depart-
ment shall conduct at least one separate
allocation round with respect to the 1995
housing credit ceiling for 1994 project ap-
plications The Department may determine
in a particular calendar year to carry for-
ward some project applications under the
avthonty provided in this subsection, while
1ssuing forward commitments pursuant to
§49.15(a) with respect to others

This agency hereby cernufies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adop?.

Issued in Austin, Texas, on December ‘13,
1994.

TRD-9452343 Henry Flores
Executive Disector

Toxas Department of
Housing and
Community Affairs
Earliest possible date of adoption: January
20, 1995

For further information, please call (512)
475-3800

¢ ¢ ¢
TITLE 19. EDUCATION
Part I. Texas Higher

Education Coordinating
Board

Chapter 5. Program
Development

Subchapter A. General Provi-
sions
¢ 19 TAC §5.6

The Texas Higher Education Coordinaiing
Board proposes an amendment to §5.6, con
cerning the Common Calendar. The amend-
men! is being made to extend the effective
date of the calendar through 2005.

Dr Bill Sanford, Assistant Commissicner for
Universities, has determined that for tive first
five-year period the section is in effect there
will be no fiscal implications for state or local
govermnment as a resull of enforcing or admin-
istering the section.

Dr. Sanford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enfaorcing the section will be that a comsnon
academic calendar will encowrage universi
ties, community colleges and public schools
to schedule the beginnings and endings of
semesters in a time rame that will accommo-
date students transferring from one to the
other or with multiple enroliments. There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
requred to comply wih the section as pro-
posed.

Comments on the proposal may be submited
to Dr. Kenneth H. Ashworth, Commissioner ot
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The amendment is proposed under Texas
Education Code, Subchapier C, §81. 051(a),
which provides the Texas Higher Education
Coordinating Board with the authority to
adopt rules conceming General Provisions
(Common Calendar).

There will be no other section or article of the
code affected.

§5 6. Common Calendar.

(a) Through fiscal year 1996-1997,
the common calendar for public junior and
semor colleges and universities shall be as
follows:

Figure 1: 19 TAC §5.6(a)

(b)-g) (No change.)

19 TexReg 10062 December 20, 1994
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This agency hereby certifies that the proposal
has been roviewed by legul counsel and
found to be within the agency’s authority to
adopt.
lssued in Austin, Texas, on December 12,
1994.

TRD-8452364 Jemes McWhorter

Assistant Comimiesioner for
Administration

Texas Higher Education

Coordinating Board
Proposed date of adoption: Januery 27, 1995

For fusther information, please call: (512)
483-6160

¢ ¢ ¢

Chapter 9. Public Junior
Colleges

Subchapter E. Operational Pro-
visions
e 19 TAC §9.103

The Texas Higher Education Coordinating
Board proposes an amendment to §9.103,
conceming Operational Provisions (Reporting
for State Reimbursement) . The Coordinating
Board's rules for refund of tuition and fees at
public community and technical colleges have
been found to be unnecessary because re-
funds to students who receive any federal
Title IV student aid must be handled accord-
ing to fedeval regulations, which ditfer from
the Board's regutations. A high percentage of
students enrolted at the community and tech-
nical colleges receive Title IV aid. in addition,
the Texas Education Code does not require
the Board to regulate refunds et community
&nd technical colleges. The proposed amend-
ment will eiminate the Board's regulation of
the refund of tuition and fees. Refund policies
will become institulional policy dacisions
rather than govemmance by Coordinating
Board rules.

Dr. Bob Lahti, Assistant Commissioner for
Community and Technical Colleges, has de-
termined that for the first five-year period the
soction is in effect there will be no fiscal
implicatins #or state or local government as
a result of enforcing or administering the sec-
tion.

Dr. Lahti also has determined that for each
year of the first five years the seclion is in
effect the public ber:afit anticipated as a result
of enforcing the section will be more local
control and less state regulation of refunds
can be anticipated as & result of enforcing the
section as proposed. There will be no effect
on small businesses. There is no anticipated
economic cost 10 persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The amendment is proposed under Texas
Education Code, Subchapter 61, Subchapter
C, §61.082(c), which provides the Texas
Higher Education Coordinating Board with the

authority b .
Operational Provisions (Reporting for State
Reimbursement).

Other section or article of the code atected
by this amenciment is Texas Education Code,
Chapler 54, Subchapter A, §54.006.

to adopt rules concemning

§9.103. Reporting for State Reimbursement.

(a) Class enrollments shall be re-
ported on the CBM-004 for all students
enrolled at the reporting institution in Coor-
dinating Board approved semester-length
courses (for which semester credit hours are
awarded). Enrollment shall be reporied as
of the official census date prescribed in the
current edition of the educational data re-
porting system for public community and
technical colleges. On or before the official
census date, each student eligible for inclu-
sion shall have paid in full the amount set
as tuition fand fees] by the respective gov-
erning board (or, where applicable, have a
valid accounts receivable on record) [and
shall be eligible for a refund of tuition and
mandatory fees according to the schedule
prescribed in paragraphs (1) and (2) of this
subsection].

[(1) Students who officially
withdraw from the institution will have their
tuition and mandatory fees refunded accord-
ing to the following schedule.

[FALL AND SPRING SEMESTERS
[Prior to the first class day-100%
[During the first five class days-80%
[During the second five class days-70%
[During the third five class days-50%
[During the fourth five class days-25%
[After the fourth five class days-None
[SUMMER SEMESTERS

[Prior to the first class day-100%
[During the first, second, or third class
day-80%

[During the fourth, fifth, or sixth class
day-50%

[After the sixth class day-None

[(A) Separate refund sched-
ules may be established for optional fees
such as intercollegiate athletics, cultural en-
tertainment, parking, yearbooks, etc.

[(B) A public community/ju-
nior college may assess up to $15 as a
matriculation fee if the student withdraws
from the institution before the first day of
classes.

[(C) Students who drop a
course or courses and remain enrolled at the
institution will have their tuition and man-
datory fees refunded for those courses ac-
cording to the following schedule:
[REGULAR SESSION
[During the first 12 class days-100%
[After the 12th class day-None
[SUMMER SESSION

[During the first four class days-100%
[After the fourth class day-None

[(2) Tuition and fees paid di-
rectly to the institution by a sponsor, donor
or scholarship shall be refunded to ihe
source rather than directly to the student.]

(b) Class enrollments shall be re-
ported on the CBM-00C for all studersts
enrolled in courses approved for other than
semester length reporting. Enrollments shall
be reported as of the official census date
prescribed in the current edition of the Edu-
cational Data Reporting Manuzl for Pub-
lic Community and Technical Colieges.
Students earolled in classes with less than
three scheduled meetings may be reported if
in attendance at one scheduled meeting.

This agency hereby certifies that the proposal
has been reviewed by lagal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on December 12,
1994,

TRD-9452371 James McWhorter

Aseistant Cornmissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of aduption: January 27, 1995

For turther information, please call: (512)
483-6160

¢ ¢ ¢
Chapter 21. Student Services

Subchiapter A. General Provi-
sions
* 19 TAC §21.3

The Texas Higher Educatin Coordinating
Board proposes an amendment to §21.3,
conceming Loan Repayment Deferral and
Loan Forgiveness for Emergency Tuition
Loans Made Under Texas Education Caode,
§56.051. The amendmerx is being made to
give better guidance to institutions for audit
compliance. Instdutions will have been noti-
fied of audit requirements.

Mack Adams, Assistarit Commissioner for
Student Services, has determined that for the
first five-year period the section is in effuct
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the section.

Mr. Adams also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section institutions of higher
education will be better able 1o comply with
criteria of auditors. There will be no effect on
small businesses. There is no anticipated
econoimic cost to persons who are required to
comply with the section as propased.

Comments on the proposal may be submitted
to Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

. PROPOSED RULES December 20, 1994 19 TexReg 10063



The amendment is proposed under Texas
Education Code, §56.055, which provides the
Texas Higher Education Coordinating Board
with the authority to adopt rules concerning
Loan Repayment Deferral and Loan Forgive-
ness for Emergency Tuition Loans Made Un-
der Texas Educsation Code, §56.051.

Other codes aftecied by this amendment is
Texas Government Code, Chapter 441, Sub-
section D, §§441.051 et seq, relating to pre-
sentetion and essential state records by state
auditor.

§21.3. Loan Repayment Deferral and Loan
Forgiveness for Emergency Tuition Loans
Made Under Texas Education Code,
§56.051.

(a)-{b) (No change.)

(c) Documentation justifying the
deferral of repayments or the forgiving of
emergency loans made vnder the Educa-
tion Code, §56.051 shall be maintained
for review by the State Auditor.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on December 12,
1994.

TRD-9452367 James McWhorter

Asslelant Commissioner for
Administration

Texas Higher Education

Coordinating Board
Proposed date of adoption: January 27, 1995

For further informetion, please call: (512)
483-6160

¢ ¢ ¢
* 19 TAC §214

The Texas Higher Education Coordinating
Board proposes new §21.4, concerning Col-
lection of Tuition. The new section is being
made o give betler guiiance to institutions
for audit i . Institutions will have
been notified of audit requiraments.

Mack Adams, Assistant Commissioner for
Student Services, has determined that for the
first five-year period the section is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the section.

Mr. Adams also has determined that for each
year of the frst five years the section is in
effect the public benefit anticipaled as a result
of enfercing the seclion institutions of higher
education will be better able to comply with
criteria of auditors. There wilt be no effect on
small businesses. There is no anticipated
economic cost {o persons who are required o
comply with the section as proposed.

Comments on the proposal may be submitted
fo Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The new section is proposed under Texas
-Education Code, §61.051(a), which provides

the Texas Higher Education Coordinating
Board with the autherity to adopt rules con-
ceming Collaction of Tuition.

There will b2 no other section or article of the
code affected.

§21.4. Collection of Tuition. The fcllow-
ing conditions shall apply in the collection
of tuition at institutions of higher education
and in the conducting of enroliment audits.

(1) On or before the dates for
reporting official enrollments to the Texas
Higher Education Coordinating Board each
emrollment period, each institution of higher
education shell collect in fuli from each
student that is to be counted for state aid
purposes the amounts set as tuition by state
law or by the respective governing boards.
Valid contracts with the United States gov-
ernment for instruction of eligible military
personnel, approved financial assistance,
and valid contracts with private business
and public-service type organizations or in-
stitutions such as hospitals, may be consid-
ered as collections thereunder, but subject
to adjustments after final payment thereof.

(2) Returned checks must be
covered by a transfer from a self-supporting
auxiliary enterprise fund or other non-state
fund source (e.g., food service, bookstore)
within ten days of the date the institution
receives the returned check in order for
contact hours to be presented to the state for
funding.

(3) Auxiliary enterprise or other
non-state fund sources may not be reim-
bursed with state-provided funds.

{4) Institutions must retain re-
cords of individual student tuition payment
and returned checks for verification by the
State Auditor.

This agency hereby certifias that the proposal
has been reviewed by !sgal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on December 12,
19904,

TRD-9452368 James McWhorter

Assiatant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of adoption: January 27, 1995
For further information, please cal: (512)
483-6160

4 ¢ ¢
Subchapter J. The Physician
Education Loan Repayment
Program

* 19 TAC §§21.254, 21.255, 21257,
21.261

The Texas Higher Education Coordinating
Board proposes amendments to §§21.254,

21.255, 21.257, and 21.261, conceming the
Physician Educatior. Loan Repayment Pro-
gram. The amendments are being made to
comply with changes in federal statutes. The
amendments change terminology to be corr
sistent with federal statutes.

Mack Adams. Assistant Commissioner for
Student Services, has determined that for the
first five-year period the sections are in effect
there will be no fiscal implications for state or
local government as a result of enforcing o
administering the sections.

M. Adams also has determined that for each
year of the firs! five years ihe sections are in
effect the public bensfit aniicialed as a resu®
of enforcing the sections will be none of con-
sequence; however, change is necessary 10
continue to qualify for federal funds. There
will be no effect on small businesses. There
is no anticipated economic cost fo persons
who are raquired to comply with the sections
as proposed.

Comments on the proposal may be submited
tu Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Austin,
Texas 78711.

The amendments are proposed under Texas
Education Code, §61.537, which provides the
Texas Higher Educaticn Coordinating Board
with the authority to adopt rules concering
the Physician Education Loan Repayment
Program.

There will be no other section or article of the
code affected.

§21.254. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Economically Depressed Medically
Underserved Area-Any economically de-
pressed area or county of the state that is
also a State Recommended Health Profes-
sional Shortage Area as defined in §21.255.
Economically depressed areas of the state
are those designated as economically de-
pressed by the economic development ad-
ministration of the United States
Department of Commerce. Economically
depressed counties of the state are those
having a poverty rate of 20% or over as
determined by the U.S. Bureau of the Cen-
sus [Texas county poverty population
model] and estimates developed by the
Texas Department of Health and the Texas
Department of Human Services. (Portions
of counties, facilities, or population groups
that are State Recommended Health Profes-
sional Shortage Areas within an economi-
cally depressed area or counly are
considered economically depressed medi-
cally underserved areas.)

Health Professional Shortage Area
(HPSA) [(HMSA)] -An area of the state
designated by the Division of Shortage
Designation [Office of Shortage Analysis],
Bureau of Primary Health Care [Delivery
and Assistance], of the United States De-
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pariment of Heaith and Human Services, or
its successors, as having a shortage of pri-
imary health care physicians or psychiatrists,
Rural  Medically  Underserved
Arer-Any State Recommended Health Pro-
fessional Shortage Area in Texas that is not
i 25 a itan Statistical
Area by the United States Office of Man-
agement and Budget [Bureau of the Cen-
sus].

§21.255. State Recommended Health Pro-
Jessional Shortage Area. A State Recom-
mended Health Professional Shortage Area
shall be any area of the state recommended
by the Texas Depariment of Health to the
Division of Shortage Designation [Office
of Shortage Analysis], Bureau of Primary
Heslth Care {Delivery and Assistance], of
the United States Department of Health and
Human Services, or its successors, as hav-
ing a shortage of primary health care physi-
cians or psychiatrists.

(1) Denial of designation of the
Division of Shortage Designation [Office
of Shortage Analysis] dces not remove a
State Recommended Health Professional
Shortage Area from the list of eligible areas
in the state-funded portion of the program.

(2) A State Recommended
Health Professional Shortage Area may be
removed from the list of eligible areas in
the state-‘unded portion of the program only
after a recommendation to that effect by the
Texas Department of Health to the Division
of Shortage Designation [Office of Short-
age Analysis].

§21.257. Eligible Lender or Holder. The
board shall retain the right of determining
eligibility of lenders and holders of educa-
tion loans to which paymeats may be made.
An eligible lender or holder shsll, in gen-
eral, make or hold education loans made to
individuals for purposes of attending
postsecondary institutions and shall not be
any private individual. An eligible lender or
holder may be, but is not limited to, a bank,
savings and loan associatior, credit union,
institution of higher education, secondary
market, governmeatal agency, pension fund,
private foundation, or insurance company,
previded the education loan conforms to the
definition of an eligible education loan in
§21.260 [§21.259] of this subchapter (relat-
ing to Eligible Education Loan).

§21.261. State-funded Physician Education
Loan Repayment Program.

(a) (No change.)

{b) The commissioner may autho-
rize repayment of eligible education loans
made to an eligible physician vho shows
evidence of a strong service commitment
and who:

(1) (No change)
(2) has completed at least cne

year of medical practice:
(A)BB) (Mo change.)

(C) for a
Heslth Center in Texas; or

Community

(D)I(C)] one year of training
in an approved family practice residency
training program in Texas,

This agsicy hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authority to

Issued in Austin, Texas, on December 12,
1994.

TRD-9452360

Proposed date of adoplion: January 27, 1995

For {urther information, please call: (512)
483-6160

¢ ¢ ¢

Subchapter L. Paul Douglas
Teacher Scholarship Program

* 19 TAC §§21.307, 21.309, 21.311,
21.312, 21.320, 21.323, 21. 325
The Texas Higher Education Coordinating
Board proposes amendments to §§21.307,
21.309, 21.311, 21312, 21320, 21.323, and
21325, conceming the Paul Douglas
Teacher Scholarship Program. The amend-
menis are being made fo comply wiih
changes in faderal statutes. The amendments

change eligiility criteria.

Mack Adams, Assistar? Commissioner for
Student Services, has determined that for the
frst five-year period the sections are in effect
there will be no fiscal implications for stale or
local govemment as a sesuk of enforcing or
administering the sections.

Mr. Adams also has determined that for each
year of the first five years the sections are in
effect the public benefit anticpated as a result
of enforcing the sections will be more stu-
dents may qualify for program benefits. There
will be no effect on smak businesses. There
is no anticipated economic cost 10 persons
who are required to comply with the sections
as proposed.

Comments on the proposal may be submiited
to Dr. Kenneih H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coortinating Board, P. O. Box 12788, Austin,
Toexas 78711.

The amendmants are proposed under Texas
Education Code, §61.068, which provides ihe
Texas Higher Education Coordinating Boasd
with the authority to adopt rules concerring
the Physician Education Loan Repayment
Program.

There will be no cther section or article of the
code affected.

§21.307. Qualifications for Scholar-
ships. The commissioner may authorize,
or cause to be authorized, scholarships to
qualified students at any eligible institution,
provided the spplicant:

(1)42) (No change.)

(3) has graduated from high
school or is scheduled to graduate by the
end of the secondary school year [within
three months of the award]; or has received
a certificate of high school equivalency for
successfully completing the Test of General
Educational Development (GED);

(4)(8) (No change.)

§21.309. Special Consideration.

(a) As required under the Higher
Education Amendments of 1992, §523(d),
at least 75% of the scholars will be selected
on the basis of selection criteria that include
criteria to give special consideration to indi-
viduals who:

(<4) Mo change.)

(5) intend to teach in curricular
areas or geographic arcas where there are
demonstrated shortages of qualified
teachers; [or.]

(©) are from disadvantaged
backgrounds, including low income, racial
and ethnic minorities and the disabled,
and from groups historically undermepre-
sented in the teaching profession or in the
curricular areas in which they are preparing
to teach.

(b) (No change.)

§21.311. Criteria for Subsequent Scholar-
ships. 1In order to be considered for subse-
quent scholarships qualified applicants must
be:

(1) ecarolled as a full-time stu-
dent in a postsecondary institution that is
currently accredited by a nationally recog-
nized accrediting agency or association that
the Secretary determines to be a reliable
authority as to the quality of training of-
fered, in accordance with the Act, §1202(a)
(§1201(a));

(2) (No change.)

(3) maintaining satisfactory pro-
gress toward a degree, or if the student
aiready has a degree, toward teacher cer-
tification, as determined by the
postsecondary institution the student is at-
tending, in accordance with the criteria es-
tablished in 34 Code of Federal
Regulations, §668.16(¢) of the Student As-
sistance General Provisions regulations.
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§21.312. Application  Priority Dead-
lines. A system of priority deadlines will
be administered by the board to process
applications.

(1) Initial applications arriving
at the board on or before June 30 [June 15)
of each year will be given equal priority.
Applications received after that date will be
processed on a first come-first served basis
until funds are depleted.

(2) Subsequent scholarship ap-
plications must be received by the board on
or before June 30 [June 15] to ensure the
quelified applicant of receiving the full
scholarship for which he or she is eligible,
provided funds are available.

(3) Eligible applications e~
ceived after June 30 [June 15] will be
honored as long as funds arc available and
applications for subsequent scholarships
will receive priority. If available funds are
insufficient to honor all applications for
subsequent scholarships, the Board will
prorate reductions in order to fulfill its
obligation to subsequent scholars. [schol-
arships will be awarded on the basis of each
scholar’s ranking.]

§21.320. Loan Interest.

(a) Capitalized Interest. Interest ac-
crues from the date of each initial scholar-
ship payment if the board has determined
that the scholar is no longer pursuing a
course of study leading to certification as a
teacher at the preschool, elementary, or sec-
ondary level, [but not before six months
have elapsed after cessation of the scholar’s
full-time enrollment in such a course of
study,] or the day after that porticn of the
scholarship period for which the teaching
obligation has been fulfilled. From the time
capitalized interest begins to accrue to the
time the repayment period begins (as de-
scribed in §21.321, Repayment of Loans),
the intcrest charge is adjusted annually and
is set by the United States Secretary of
Education by regulation at the rate that in
no event is higher than the greater of the
rate applicable to loans under Part B of
Title IV, HEA, or 428(A) and 428(B) of
the HEA during the same 12-month period.
The board shall capitalize any accrued un-
paid interest the time it establishes the
scholar’s repayment schedule.

(b) Interest Rate. The interest rate
is adjusted annually and is set by the United
States Secretary of Education by regulation
at the rate that in no event is higher than the
greater of the rate applicable to loans un-
der Part B of Title IV, HEA, or 428(A) and
428(B) of the HEA during the same
12-month period.

(c) Interest Rate Applicable During
the Repayment Period. The interest rate ap-

plicable during the repaymeant period is the
interest rate prescribed by the United States
Secretary of Education by regulation {at the
rate that in no event is higher than the rats
applicable to loans under Part B of Title IV,
HEA|] that is in effect as of the beginning
date of the repayment period.

§21.323. Deferments.

(a) To qualify for any deferments,
the scholar must notify the board of his or
her claim to a deferment and submit written
proof acceptable to the board that he or she
is:

(1) engaged in a full-time
course of study at an institution of higher
education, as defined in §1201(a) of the
HEA;

(2)(3) (No change.)

(4) unable to secure employ-
ment for a period rot to exceed 12 months
by reason of the care required by a {spouse
who is} disabled child, spouse, or parent;

(5)46) (No change.)

(b)-(c) (No change.)

§21.325. Provisions for Disability and
Death. The board shall cancel a scholar’s
repayment obligations if it determines:

(1) on the basis of a swom
affidavit of a qualified physician, that the
scholer is unable to teach on a full-time
basis because the scholar is permanently,
totally disabied {of an impairment that is
expected to continue indefinitely or result in
death]; or

(2) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Dacember 12,
1994,

TRD-8452370 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of adoption: January 27, 1995
For futher information, please call: (512)
483-6160
¢ 4 ¢
TITLE 22. EXAMINING
BOARDS
Part X1I. Board of
Vocational Nurse
Examiners

Chapter 235. Licensing

Application for Licensure

e 22 TAC §2359

-(Editor's note: The text of the following section
proposed for repeal will not be published. The

seclion may be exar:ined in the offices of the
Beoard of Vocational Nurse Examiners or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Board of Vocational Nurse Examiners
proposas to repeal §235.9, entitied Applica-
tions and Fees. The rule is repesled in order
to adopt & new rule which wili more clearty
outline procedures for submitting applications
for examination and licensure.

Marjorie A. Bronk, Executive Director, has
determined that for the first five year period
the rule is in efiect, there will be no fiscal
implication for state or local govemnment as &
result of the repeal! of this rule.

Mrs. Bronk has also dolermined that for each
year ot the frst five years the rule is repealed,
the public benefit will be more clearly outlined
procedures for submitting applications for ex-
amination and fcensure. There will be no
effect on small businessss. There it no antici-
pated economic cost to perscits who are re-
quired o comoly with the proposed repeal.

Comments on the proposed repsal of this rule
may be submitied to Mariarie A. Bronk, R.N.,
M.S.H.P., Executive Direcior, Board of Voca-
tional Nurse Examiners, 9101 Bumet Road,
Suite 165, Austin, Texas 78758 (512)
835-2071.

‘The repeal ic proposed under Texas Civil
Statu'ss, Article 4528¢, §5(g), which provide
the Board of Vocational Niurse Examiners
with the authorily o make such rules and
reguialions ax may bo necessary to camy in
offect the purposes of tha law.

No sistute, article or code will be affected by
this proposal.

§235.9. Application Fees

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Decamber 12,
1994,

TRD-8452377 Marjorie A. Bronk
Executive Director
Board of Vocational Nurse

Examiners

Earliest possble date of adoption: January
20, 1995
For tuther information, please cali: (512)
835-2071

¢ ¢ L4
* 22 TAC §235.9, §235.17

The Board of Vocational Nurse Examiners
proposes new §235.9, concaming the proce-
duwe for submitting applications for the na-
tional examination and amendment of
§235.17, relative 10 temporary permits. The
proposal of §235. 9 is due to the changes in
the submission procedurs. The amendment
of §235. 17 aliows for explanation of what
happens on tamporary permits for those indi-
viduals who do not agpear for the examina-
tion or fail to schedule for examination.

Marjorie A. Bronk, Executive Director, has
determined that for the first five year period
the rules are in effect, there will be no fiscal
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implication for state local government as a
result of enfrcing or administering the riles.
Mrs. Bronk aiso has determined that for each
yoar of the first five years the rules are in
effect no public bsnefit is anticipated as a
result of enforcing the iules. There will be no
effect on small businesses. There is no antici-
pated eccnomic cost 10 persons who are re-
quired 0 comply with the rules as proposed.
Comments on the proposed rules rmay be
submited to Majorie A. Sronk, RN,
M.S.H.P., Executive Diractor, Board of Voca-
tional Nurse Examiners, 8101 Bumst Road,
Suite 105, Austin, Texas 78758, (512)
835-1072.

The amendment and new rule are proposed
under Texas Civil Steiutes, Article 4528c,
§5(g), which provide the Board of Vocational
Nurse Examiners with the authority to make
such rules and regulations as may be neces-
sary to camry in effact the purposes of the law.
No statite, article or code will bs affected by
the proposal.

§235.9. Applications and Fees.

(a) The national testing service ap-
plication and fee shall:

(1) be submitted directly to the
testing service;

(2) be accompanied by the cor-
rect fee and made payable tc the National
Council of State Boards of Nursing; and

(3) be nonrefundable.

(b) The application for examination
and licensure and fee shall:

(1) be mailed directly to the
Board office;

(2) be received in the Board of-
fice at least 30 days prior to the date set for
the initial examination or the reexamination;

(3) be returned to the applicant
if application or fee is incorrect;

(4) submit fee in the form of
cash, cashier’s check, money crder, individ-
ual institutional check, or state warrant
made payable to the Board of Vocational
Nurse Examiners; and

(5) be nonrefundable.

(c) Personal checks are not accept-
able. The Board assumes no responsibility
for loss in transit of cash remittances. Each
application for examination and licensure as
a vocational nurse under Texas Civil Stat-
utes, Article 4528(c). §6 and §7 shall be
accompanied by the correct fee.

(d) The application for licensure by
examination shall be mailed directly to the
Board office.

§235.17. Temporary Permits
(a) (No change.)

(b) Graduates of approved voca-
tional nursing programs in this state, an-
other state, or the District of Columbia.

(1)-(2) (No change.)

(3) The temporary permit will
expire:

(A) on the applicant’s re-
ceipt of a license; or

(B) on the date indicated
on the permit for applicants who fail the
examination; or

(C) on the date indicated
on the permit for applicants who do not
appear for the examination or fail to
sciredule for the examinaticn within the
authorized time period. [on the applicants
receipt of a'license or on the date indicated
on the permit for applicants who fail the
examination;)

(4) (No change.)

(c) Professional nursing education
applicants.

(1) (No change)

(2) The temporary permit will
expire:

(A) on the applicant’s re-
ceipt of a license; or

(B) on the date indicated on the
permit for applicants who faii the exami-
nation; or

(C) on the date indicated
on the permit for applicants who do not
eppear for the examination or fail to
schedule for the examination within the
authorized time period. [on the applicants’
receipt of a license or on the date indicated
on the permit for applicants who fail the
examination.]

(d)-(e) (No change.)

This agency hereby certifies that the p1opasal
has been reviewed by logal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on December 12,
1994

TRD-9452374 Marjorle A. Bronk
Executive Director
Board of Vocationial Nurse

Examiners

Earliest possible date of adeption: January
20, 1985

For further information, please call: (512)
835-2071

L 4 ¢ L4

Chapter 239. Contested Case
Procedure

Reinstatement Process
® 22 TAC §239.55

(Editor's ncte: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Board of Vocational Nurse Examiners or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Board of Vocational Nurse Examiners
proposes to repeal §239.55, entitled Reir-
statement Process. The rule is repealed in
order to adopt a new rule which will more
clearly outline procedures for submiting ap-
plications for examination and hcensure.
Marjorie A. Bronk, Exscutive Director, has
determnined that for the first five year period
the rule is in effect, there will be no fiscal
implication for state or local government as a
result of the repeal of this rule.

Mrs. Bronk has also determined that for each
year of the first five years the rule is repealed,
the public benefit will be more clearly outlined
procedures for submitting applications for ex-
amination and licensure. There wiil be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to compiy with the proposed repeal.

Comments on the proposed repeal of this rule
may be submitted to Marjorie A. Bronk, A.N.,
M.S.H.P., Executive Director, Board of Voca-
tional Nurse Examiners, 9101 Bumet Road,
Suite 105, Austin, Toxes 78758 (512)
835-2071.

The repeal is proposad under Texas Civil
Stalutes, Arlicle 4528¢, §5(g), which provide
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations #s may be necessary to carmy in
effect the ;urposes of the law.

No stlatute, article or code will be affecled by
this proposal.

§239.55. Failure to Appear.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authosity to
adopt.

Issuad in Austin, Texas, on Deceiber 12,
1994,

TRD-9452378 Marjorie A. Bronk
Executive Director
Board of Vocational Nurse

Examiners

Eariiest possible date of adoption: January
20, 1995

For further information, please call: (512)
835-2071

¢ L4 ¢
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Chapter 240. Peer Review and
Reporting

e 22 TAC §240.11, §249.12

(Editar’s note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in ihe offices of the
Board of Vocational Nurse Examiners or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Board of Vocational Nurse Examiners
proposes the repeal of Rules 240. 11 and
240.12 relative to Peer Review and Report-
ing. The ruies are being repealed in order to
adopt new rules which include what may be
considered mingr incidents.

Marjorie A. Bronk, Executive Director, has
detenmined that for the first five year period
the repeal of these rules is in effect, there will
be no fiscal imptication for state or local gov-
emmaeant.

Mrs. Bronk has also detgrmined that for each
year of the first five years the repeal of these
nsles is in effect, there will be no anticipated
public benefit. There will be no effect on small
businesses. There is no anticipated economic
cost {0 persons who are required to compiy
with the proposal.

Comments on the proposed repeal may be
submitied to Marjorie A. Bronk, R.N.,
M.S.H.P., Executive Diractor, Board of Voca-
tional Nurse Examiners, 9101 Bumeat Rogj,
Suite 105, Austin, Texas 78758 (512)
835-2071.

The repeals are proposed under Texas Civil
Statutas, Article 4528¢, §5(g), which provides
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations as may be necessary to cary in
eifect the purposes of the law.

No statute, article or code will be aflected by
the proposal.

§240.11. Vocational Nurse Peer Review.

§240.12. Vocational Nurse Reporting.

This agency hereby certifies that the proposal
has been reviewed by legal counsel ard
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 12,
1994.

TRD-8452379 Marjoria A Bronk

Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption. January
20, 1995

For turther information, please cait: (512)
8352071

¢ ¢ ¢
e 22 TAC §§241.11-241.13

The Board of Vocational Nurse Examners
proposes new §§240.11-240.13, relative to
Peer Review and Reporting. The previous

§240.11 and §240.12 will be deleted in order
to allow for addition of a rule determining
what is considered a minor incident.

Mariorie A. Bronk, Executive Diector, has
determined that for the first five year period
the rules are in effect, there will be no fiscal
implication for state or local government as a
result of enforcing or administering the rules.

Mrs. Bronk also has determined that for each
year of the first five yeers the rules are in
effect the public benefit anticipated as a resuit
of enforcing the rules will be a betler undar-
standing of what incidents must be reporied
to the board or to a peer review committee.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
rules as proposed.

Comments on the rules may be submitted to
Marjorie A. Bronk, R.N., M.S.H.P., Executive
Director, Board of Vocational Nurse Examin-
ers, 9101 Bumet Road, Suite 105, Austin,
Texas 78758, (512) 835-2071.

The new sections are proposed under Texas
Civil Statutes, Article 4528¢, §5(g), which pro-
vide the Board of Vocational Nurse Examin-
ers with the authority to make such rulas and
regulations as may be necessary to cany in
eftect the purposes of the law.

No statute, article or code will be attected by
the proposal.

§240.11. Minor Incidents.

(a) The board believes protection of
the public is not enhanced by the reporting
of every minor infraction that may be a
violation of the Vocational Nurse Act. This
is particularly true when there are mecha-
nisms in place in the vocational nurse’s
employment setting to take corrective ac-
tion, remediate deficits and detect patterns
of behavior. This rule is intended to clarify
both what constitutes a minor incident and
when a minor incident need not be reported
to the board.

(b) A "minor incident" is defined as
“conduct that does not indicted that the
nurse’s continuing to practice vocational
nursing poses a serious risk of harm to the
patient or other person” A vocational nurse
involved in an incident which is determined
to be minor, need not be reported tot he
board, or the peer review committee, if all
of the following factors exist:

(1) low risk of physical, emo-
tional or financial harm to the patient, stem-
ming from the incident;

(2) the incident is a one-time
event with no prior ¢vidence of poor prac-
tice;

(3) the vocational nurse exhibits
a conscientious approach to, and account-
ability for hisher practice, and,

(4) the vocational nurse appears
to have the knowledge and skill to practice
safely.

(c) Other conditions which may be
considered in determining that mandatory
reporting is not required are:

(1) the significance of the event
in the particular practice setting;

(2) the situation in which the
event occurred; and

(3) the presence of contributing
or mitigating circumstances in the nursing
care delivery system.

(d) When a decision is made that
the incident is minor, the following steps
are required:

(1) an incident/variance report
shall be completed according to the employ-
ing facility’s policy;

(2) the nurse’s supesrviscr shall
maintain a record of each minor incident
involving the vocational nurse;

(3) the nurse’s supervisor shall
assure that the incident/variance report con-
tains a complete description of the incident,
patient record number, witnesses, voca-
tional nurse involved, and action taken to
correct or remediate the problem,

(4) the nurse’s supervisor shall
report a vocational nurse to the peer review
comiittee if three

(5) minor incidents involving
that vocational nurse are documented within
a one-year time period; and

(6) the peer review committee
shall review the three minor incidents and
make a determination as to whether a report
to the board is warranted.

(¢) In employment settings where
no peer review committee is required to
exist, the vocational nurse’s supervisor shall
review minor incidents involving those vo-
cational nurses under his/her supervision
and keep the same reports as required is
subsection (d)(1), (2), and (3) of this sec-
tion. The supervisor shall report any voca-
tional nurse involved in three minor
incidents within one year to the board.

(f) Nothing in this rule is intended
to prevent reporting of a potential violation
directly to the board

§240.12. Mandatory Reporting.

(a) Each vocational nurse having
reasonable cause to suspect that another
vocational nurse has exposed a patient or
other person unnecessarily to a serious risk
of harm, resulting in further medical inter-
vention and/or death, because of unprofes-
sional conduct, failure to adequately care
for a patient, failure to conform to the mini-
mum standards of acceptable vocational
nursing practice, or impairment, shall report
to the Board in a signed written document,
the name of the vocational nurse commit-
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ting the suspected violation and any other
pertinent information within the vocational
nurse’s knowledge. A vocational nurse
without personal knowledge of the sus-
pected violation is not required to report
under this Chapter if he or she has reason-
able cause to believe the vocational nurse
has already been reported.

(b) Each employer of a vocational
nurse employer who is believed to have
exposed a patient or other person unneces-
sarily to serious risk of harm, resulting in
further medical intervention and/or death,
because of unprofessional conduct, failure
to adequately care for a patient, failure to
conform to the minimum standards of ac-
ceptable vocational nursing practice, or im-
pairment, shall report to the Board in a
signed, written document, the name of the
vocational nurse committing the suspected
violation and any other pertinent informa-
tion within the vocational nurse employer’s
knowledge.

(c) Each vocatienal nurse employer
that regularly employs, hires or otherwise
contracts for the services of ten or more
vocational nurses shall develop a written
plan for tdentifying and reporting vocational
nurses in its service, who expose patients or
other persons unnecessarily to a serious risk
of harm resulting in further medical inter-
vention and/or death, because of unprofes-
siona) conduct, failure to adequately care
for a patient, failure to conform to the mini-
mum standards of acceptable vocational
nursing practice, or impairment. The plan
must include an appropriate piocess for the
review of any incident reportable under this
Chapter by a vocational nursing peer review
committze established and operated under
Rule 241.11, and for the affected vocational
nurse to submit rebutta! information to that
committee. (Said written plan required by
this Chapter shall be in operation by Sep-
tember 1, 1995)

(d) The requirement that a report to
the Board be reviewed by a vocational nurs-
ing peer review committee applies only to a
mandatory report, and review by the peer
review committee is only advisory The re-
quirement may not be construed as subject-
ing an employer or other person's
administrative decision to discipline a voca-
tional nurse to the peer review process or as
preventing an employer or other person
from taking disciplinary sction before re-
view by the peer review committee 1s con-
ducted. The review by the peer review
committee established under subsection (c)
of this section must include a determination
as to whether or not the vocational nurse
undergoing review, engaged in conduct that
exposed a patient or other person unneces-
sarily to a serious risk of harm, resulting in
further medical intervention and/or death,
because of unprofessional conduct, failure
to adequately care for a patient, falure to

conform to the minimum standards of ac-
ceptable vocational nursing practice, of im-
pairment. The peer review committee’s
findings shall be included in the report
made to the Board under subsection (a) of
this section.

{e) Each national or state associa-
tion of vocational nurses that conducts a
certification or accreditation program for
vocational nurses that expels, decertifies, or
takes any other substantive disciplinary ac-
tion, as defined by the Board, against a
vocational nurse as a result of the voca-
tional nurse’s failure to conform to the min-
imum standards of acceptable vocational
nursing practice, shall report to the Board in
writing the name of the vocational nurse
committing the suspected violation and any
other pertinent information within the asso-
ciation’s knowledge.

(f) Each state agency that surveys
health-care facilities or agencies with re-
spect to the quality of vocational nursing
care provided, unless otherwise expressly
prohibited by state or federal law, shall
report to the Board in writing any voca-
tional nurse that it has reason to believe
exposed & patient or other person unneces-
sarily to a serious risk of harm resulting in
further medical intervention and/or death,
because of unprofessional conduct, failure
to adequately care for a patient, failure to
conform to the minimum standards of ac-
ceptable vocalional nursing practice, or im-
pairment.

(g) If a vocational nurse required to
be reported under this Chapter is impaired
or suspected of being impaired by depen-
dency on alcohol, chemicals or by mental
lness, that vocational nurse, in lieu of be-
ing reported to the Board or reviewed by a
vocational nursing peer review committee,
may be reported to a peer assistance pro-
gram approved by the Board under Chapter
701, Acts of the 69th Legislature, Regular
Session, 1985 (Health and Safety Code An-
notated, Chapter 467.)

(h) An indwvidual, organization,
agency, facility, or other person is not liable
in any civil action for failure to file & report
required by this Chapter, but the appropriate
state licensing agency may take action
against a licensed practitioner, agency, or
facility for not reporting as required

() An individual, organization,
agency, facility or other person that, in
good faith, makes a report required, permit-
ted or reasonably believed to be required or
permitted under this Chapter, is immune
from civil Liability and may not be subjected
to any other retaliatory action as a result of
making that report.

() An indwidual, organzation,
agency, facility, or other person named as a
defendant in any civil action or subjected to
any other retaliatory action as a result of

filing a report required, permitted or reason-
ably believed to be required or permitted
under this Chapter, may file a counter-claim
in any pending action or may prove a cause
of action in a subsequent suit to recover
defence costs, including reasonable attor-
ney’s fees and actual and punitive damages
if the suit or retaliatory action is determined
to be frivolous, unreasonable, or taken in
bad faith

(k) No person shall suspend, termi-
nate, or otherwise discipline or discriminate
agawnst a person reporting. in good faith,
under this Chapter. A person has a cause of
action against an individual. organization,
agency, facility, or other person that sus-
pends or terminates the employment of the
person or otherwise disciplines or discrimi-
nates against the person for reporting under
this Chapter. The person may recover:

(1) actual damages, including
damages for mental anguish even though no
other injury is shown, or $1,000, whichever
amount is greater,;

(2) exemplary damages;
(3) costs of court; and
(4) reasonable attorney’s fees.

(1) Inaddition to amounts recovered
under subsection (k)(1) of this section, a
person whose employment is suspended or
terminated in violation of this subsection is
eatitled to.

(1) reinstatement in the employ-
ee’s former position or severance pay in an
amount equal to three months of the em-
ployee’s most current salary; and

(2) compensation for wages lost
during the period of suspension or termina-
tion.

(m) A person who sues under sub-
section (k) of this section has the burden of
proof, however, if either the Board or court
of competent jurisdiction determines that
the report made the subject of the cause of
action was authorized or required under this
Chapter, and that is was made 1n good faith,
1t is a rebuttable presumption that a person’s
employment was suspended or terminated
for reporting under this Chapter if the per-
son was suspended or terminated within 60
days after making the report

(n) An action under this Chapter
may be brought in the district court of the
county.

(1) 1n which the plaintiff re-
sides,

(2) in which the plaintiff was
employed by the defendant; or

(3) 1in which the defendant con-
ducts business

(0) The Board shall notify each vo-
cational nurse who is reported to the Board
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under this Chapter of the filing of the re-
port, unless doing so would jeopardize an
active investigation.

(p) The vocational nurse or the vo-
cational nurse's authorized representative is
entitled on request to review any report
submitied to the Board under this Chapter
unless doing so would jeopardize an active
investigation.

(@) The vocational nurse or authc-
rized representative may place into the re-
cord a statement rebutting any information
existing in the report. The statement shall at
all times accompany that part of the report
being rebutted. The Roard, in investigating
the report, shall review the statement and
evaluate any reasons asserted by the voca-
tional nurse as justifying his or her conduct.

(r) If at any time the Board deter-
mines that a report submitted under this
Chapter is without merit, the report shall be
expunged from the vocational nurse’s file
one year after the date the investigation is
closed.

(s) A report required or authorized
under this Chapter and the identity of the
person making the report are confidential
and may not be disclosed, except as fol-
lows:

(1) to the nurse being investi-
gated and/or their authorized representative;

(2) to persons involved with the
Board in a disciplinary action against the
nurse;

(3) to peer assistance programs
approved by the Board under Chapter 701,
Acts of the 69th Legislature, Regular Ses-
sion, 1985 (Health and Safety Code Anno-
tated, Chapter 467.),

(4) law enforcement agencies;

(5) nurse licensing or disciplin-
ary boards in other jurisdictions; and

(6) persons engaged in bona fide
research, if all individual-identifying infor-
mation has been deleted;

(7) with respect to any report
made under this Chapter, the Board, on the
request of any organization or other person
required to report under this Chapter, shall
provide to the organization or person, infor-
mation about the allegations contained in
the repoit, the findings of the peer review
committee, and the stetus of the Board's
investigation; or

(8) the information may be dis-
closed in any civil suit ir which a person is
named as a defendant as a result of the
person making the report, or in the prosecu-
tion of any cause of action based on a claim
that the person making the report was sub-
ject to retaliatory action as a result of mak-
ing the report.

(t) This Chapter does not prevent
disclosure under Article 4528c, Revised
Statutes, of formal charges filed by the
Board or a final disciplinary action taken by
the Board, in whale or in pert, of the sub-
mitting of a report under this Chapter. In no
event may any report or information sub-
mitted as required, or authorized by this
Chapter, be available for discovery or court
subpoena or introduced into evidence in a
vocational nursing liability suit.

(u) The filing of a report under this
Chapter, an investigation by the Board, or
any disposition by the Board, does not pre-
vent an individual, agency, facility, or other
person from taking disciplinary action
against & vocational nurse.

(v) The reporting required under
this Chapter does not constitute state action
on behalf of the person or organization re-
porting.

(w) The Board shall inform, in the
manner deemed appropriatc, vocational
nurses, facilities, agencics, and other per-
sons of their duty to report under this Chap-
ter.

§240.13. Vocational Nurse Peer Review.

(a) "Peer review" is the evaluation
of vocational nursing sesvices, the qualifica-
tions of vocational nurses, the quality of
patient care rendered by vocationa! nurses,
the merits of complaints concerning voca-
tional nurses and vocational nursing care,
and determinations or recommendations re-
garding complaints including:

1) the accuracy of vocational
nursing assessments and observations;

(2) the appropriateness and
quality of care rendered by a vocational
nurse within the scope of vocational nursing
practice;

(3) the reports made to a voca-
tional nursing peer review committee con-
cerning activities under the committee’s
review authority;

(4) the reports by a vocational
nursing peer review committee to other
committees or to the Board as permitted or
required by law; and

(5) the implementation of duties
of a vocational nursing peer review commit-
tee by its members, agents, or employees.

(b) "Peer review committee” is a
committee composed of at least a majority
of professional and vocational nurses estab-
lished under the authority of a national,
state, or local vocational nursing associa-
tion, long-term care facility, home health
agency, nursing service agency, or other
health-care facility or established employer
or state agency or political subdivision’for
the purpose of conducting pecr review. A

peer review committee includes the employ-
ees and agents of the facility/agency, and
any other persor or organization that is
employed by or serves the committee in any
capacity.

() The peer review process may be
conducted under the auspices of a profes-
sional peer review committee that includes
designated slots for vocational nurses. Peer
review of vocational nurses does not require
a committee with a majority of vocational
nurses.

(d) Except as otherwise provided
by this Chapter, all proceedings of a peer
review committee are confidential and all
communications made to a peer review
committee are privileged. A member, agent,
or employee of a peer review committee or
a participant in any proceeding before the
committee may not disclose or be required
to disclose a communication made to the
committee or a record or proceeding of the
committee.

(&) A person who attends a pro-
ceeding or a peer review committee may
not disclose or be required to disclose any
information acquired in connection with or
in the course of the proceeding or disclose
any opinion, recommendation, or evaluation
of the committez or any member of the
committee.

() The members of a peer review
committee and the persons who provide
information to the committee may not be
questioned about their testmony before the
committee or about opinions formed as a
result of the committee proceedings

(g) Except as otherwise permitted
by this Chapter, all information made confi-
dential by this Chapter is not subject to
subpoena or discovery in any civil matter, is
not admissible as evidence in any judicial or
adminustrative proceeding, and may not be
introduced into evidence in a liability suit
arising out of the provisions of or failure to
provide vocational nursing services within
the scope of vocational nursing practices.

(h) A peer review committee shall
disclose upon written request, the written or
oral communications made to the committee
and the records and proceedings of the com-
mittee to’

(1) the state board of registra-
tion or licensure of any state; or

(2) a law enforcement authurity
investigating a criminal matter.

(3) the vocational nurse and/or
their authorized representative.

(1) A peer review committee may
disclose upon written request, the written or
oral communications made to the committee
and the records and proceedings of the com-
mittee to:
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(1) the association, agency, fa-
cility, or other organization under whose
authority the committee is established;

(2) another established and iden-
tified nursing peer review committee;

(3) a peer assistance program
approved by the Board under the Health and
Safety Code Annotated, Chapter 467,

(4) appropriate state or federal
agencies or accrediting organizations which
accredit health-care facilities, or which sur-
vey facilities for quality of care; or

(5) persons engaged in bona fide
research, if all individual-identifying infor-
mation has been deleted.

(j) If e peer review committee dis-
closes information under this Chapter that
could result in the reprimand, suspension,
termination, or other disciplinary action of a
vocational nurse, or itself recommends or
takes such action, the committee shall pro-
vide the nurse with a detailed summary of
information disclosed or the basis of its
action or recommendation. The vocational
nurse shall be permitted an opportunity to
offer rebuttal information and to submit a
rebuttal statement of reasonable length. The
rebuttal statement shall be included in the
information disclosed.

(k) If a peer review committee dis-
closes information to a vocational nurse
under this Chapter, the committee has not,
by that action, waived the privilege of non-
disclosure of committee information and
proceedings.

() The peer review committee dis-
closing and the person receiving the infor-
mation disclosed under this Chapter, shall
protect, to the extent possible, the identity
of the patients.

(m) A member of a peer review
committee or a person participating in peer
review under this Chapter, who is named as
a defendant in a civil action or subject to
other retaliatory action as a consequence of
the person’s participation 11 peer review,
may use information that is confidential
under this Chapter in defense of the civil
action, or in a civil action based on an
allegation of retaliation for the person’s par-
ticipation in peer review

(n) If a person discloses informa-
tion under this Chapter, the person has not,
by that action, waived the privilege of non-
disclosure of all other information privi-
leged under this Chapter.

(0) A cause of action does not ac-
crue against the members, agents, or em-
ployees of a peer review committee or
against a long-term care facilty, home
health agency, nursing service agency, or

“™= other health-care facility or established em-

~

ployer, the nursing staff of such facility, or
other organization from any act, statement,

determination or recommendation made, or
act reported, in good faith, in the course of
peer review as defined in this Chapter. A
person who, in good faith, furnishes re-
cords, infoimation, or assistance to a peer
review committee is not liable in a civil
action based on the person’s participation or
assistanice in peer review, and may not be
subjected to retaliatory action as a result of
such act.

(p) A peer review committee, a per-
son participating in peer review, or an orga-
nization, named as a defendant in any civil
action or subjected to other retaliatory ac-
tion as a result of participation in peer
review, may file a counterclairn in any
pending action or may prove a cause of
action in a subsequent suit to recover any
defense costs, including court costs, reason-
dble attorney’s fees and actual and punitive
damages if the suit of retaliatory action is
determined to be frivolous, unreasonable,
without foundation, or taken in bad faith.

(@ A court may not enjoin the ac-
tivities of a peer review committee under
this Chapter.

(r) The provisions of this Chapter
may not be nullified by contract.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 12,
1994.

TRD-845237¢ Marjorie A Bronk

Executive Director
Board of Vcecational Nurse
Examiners

Earfiest possible date of adoption: January
20, 1995

For further information, please call: (512)
835-2071

* ¢ L4

Part XX. Texas Board of
Private Investigators and
Private Security
Agencies

Chapter 423. Rules of
Procedure and Seal Code of
Professional Responsibility
and Conduct

Hearings, Grievances, and Ap-
peal Procedures
e 22 TAC §423.12

The Texas Board of Private Investigators and
Private Security Agences proposes an
amendment to §423.12, conceming Defini-
tions. The Board has determined that the
amendment of this section is necessary in
order to comply with House Bill 1808 of the
73rd Texas Legislature.

Clema D. Sanders, executive direclor, has
determined that for the first five-year period
the section is in effeci there will be no fiscal
implications for state or local government as
a resull of enforcing or administering the sec-
tion.

Ms. Sanders also has determined that for
each year of the first five years the section is
in eftect the public benefi anlicipated as a
result of enforcing the section will be to en-
sure that the pacpla working in certain posi-
tions will be properly trained. The cost of
compliance with the rule for small businesses
will be minimal. The anticipaled economic
cost to persons who are required comply with
the rule as proposaed will be minimal.

Comments on the proposal may be sibmitted
to Ciema D. Sanders, Texas Board of Private
Investigators and Private Securily Agencies,
P.C. Box 13509, Austin, Texas 78711.

The amendment is proposed under Texas
Civil Statutes, Article 4413(29bb), §11(a)(3),
which provide the Texas Board oi Private
Investigators and Private Security Agencies
with the authority 1o promu'gate ail rules and
regulations necessary in carrying out the pro-
visions of this Acl.

The following is the statute that 1s affected by
this rule: Rule Number, Statute, Article or
Code: §423.12, Texas Civil Statutes, Article
4413(29bb).

§423.12. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

[Security support person-An indi-
vidual employed as an alarm systems in-
staller, security sales person, alarm systems
monitor, or dog trainer.]

This agerncy hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 13,
1994,

TRD-9452393 Clema D Sanders

Executive Director
Texas Board of Private
Irvestigators and
Private Security

Agencies

Earliest possible date of adoption: January
20, 1995

For futher wnformalion, please call: (512)
463-5545

¢ ¢ *

Chapter 429. Application and
Examination

® 22 TAC §4295

The Texas Board of Private Investigators and
Private Security Agencies proposes an
amendment to §429 5, concerning Fingerprint
Cards. The Board has determined that the
amendment of this section is necessary in
order to meat the requirements of the Depart-
ment of Public Safety’s AFIS system. This
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computerized systems classifies fingerprints
and cannot tolerate the slightest variance in
the cards’ weight or spacing. This amend-
ment would eliminate the provision allowing
for the use of facsimiles of fingerprint cards
obtained from the Texas Board of Private
Investigators and Private Security Agencies.

Clema D. Sanders, executive direcior, has
determined that for the first five-year period
the seciion is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Sanders also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of sniorcing the section wil! be that
criminal history background checks on appli-
cants and employees of licensed companies
will done much faster. The cost of compliance
with the rule for smalt businesses witl be
minimal. The anticipated economic cost to
persons who are required comply with the
vuke as proposed will be minimal.

Comments on the psoposal may be submitted
to Ciema D Sanders, Texas Board of Private
Investigators and Private Securily Agencies,
P.O Box 13509, Austin, Texas 78711.

The amendment 1s proposed under Texas
Cnil Statutes, Article 4413(29bb), §11(a)(3),
which provide the Texas Board of Private
Investigators and Private Security Agenciss
with the authority to promulgate ail rules and
regulations necessary in canying out the pro-
visions of this Act.

The following is the statute that is affected by
this rule: Rule Number, Statute, Artcle or
Code: §429.5, Texas Civil Statutes, Article
4413(29bb)

§429 5 Fingerprimt Cards.

(a) All fingerpnint cards required by
the Act shall be fingerpnnt cards approved
by and obtained from the Board [or an
authorized exact facsimile thereof] Two
fingerprint cards shall be submitted for each
applicant so that if one is not classifiable,
the other one may be acceptable. All blank
spaces shall be completed and the cards
shall be signed by the applicant and the
person taking the prints

(b) (No change.)
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found io be within the agency’s authonty to
adopt.
Issued in Austin, Texas, on December 13,
1994

TRD-9452381 Ciema D Sanders

Executive Director

Texas Board of Private
Investigators and
Private Security

Agencles

Earliest possible date of adoption® January
20, 1995

For turther information, please call (512)
463-5545

* ¢ ¢

Chapter 436. Alarm Installer
and Alarm Systems
Salesperson Training and
Testing

* 22 TAC §§435.1-436.6

The Texas Boa:d of Private Investigators and
Private Security Agencies propcses amend-
ments to §§436.1-436.6, concemning Alanmn
Installer ard Alarm Systems Salesperson
Training and Testing. The Board has deter-
mined that the amendment of this section is
necessary in order to comply with House Bill
1808 of the 73rd Texas Legislature.

Clema D. Sanders, executive director, has
determined that for the first five-year period
the sections are in effect thsre will be no
fiscal implications for state or local govem-
ment as a resuk of enforcing or administering
the sections.

Ms. Sanders also has determined that for
each year of the first five years the sections
are in effect the public benefit articipated as a
result of enforcing the sections will be to
ensure proper installation and operation of
burglar alarms used by the public. The cost of
compliance with the rule for small businesses
will bs minimal. The anticipated economic
cost to persons who are required comply with
the rule as proposed will be minimal.

Comments on the proposal may be submitted
tfo Clema D. Sanders, Texas Board of Private
Investigators and Private Security Agencies,
PC Box 13509, Austin, Texas 78711.

The amendments are pioposed under Texas
Cwvil Statutes, Article 4413(29bb), §11(a)(@3),
which provide the Texas Board of Private
Inveshgators and Private Security Agencies
with the authonity to promulgate all rules and
regulations necessary Iin carrying out the pro-
visions of this Act.

The following is the statute that is aifected by
this rule Rule Number, Statute, Aricle or
Code Chapter 436, Texas Civil Statutes, Arti-
cle 4413(2gbb)

§436.1 Application for Alarm Training
Program [Course! Approval

(a) An application for alarm in-
staller or alarm systems salesperson training
program [school] approval shall be on a
form prescribed by the Board to show proof
that the applcant:

(1) has developed an adequate
nationally recognized training alarm pro-
gram [course] as its curriculum;

(2) will offer alarm training
programs [course] consisting of at least 20
hours of instruction 1n alarm sysiem instal-
lation;

(3) will provide, as a part of the
alarm traiming program, a test that demon-
strates the participant’s qualfications to
perform the duties allowed by the partici-
pant’s registration;

(4) will offer at least two alarm

training programs [courses] each year
within 100 miles of each county in the state
that has a population in excess of 500,000
people;

(5) has|, or has the capacity to
provide,] adequate space, qualified alarm
training program instructors, and proper
instructional material, and

(6) has appointed a director
{manager] who will be responsible for
alarm training program.

(b) A Letter of Approval shall be
granted by the Director to all qualified
alarm training programs [schools] and
shall be valid for one year and may be
renewed by submitting an application for
renewal no later than 30 days prior to the
expiration date along with any required
fees.

(c) A director for an alarm [man-
ager] training program and a qualified
alarm training instructor must have suc-
cessfully completed a nationally recognized
program [course] in alarm installation con-
sisting of at least 20 hours and must have
assisted in instruction of at least 20 hours
and must have assisted in instruction of at
least two other nationally recognized pro-
grams [courses] in alarm installation con-
sisting of at least 20 hours each. Approval
by the Board [Director] of alarm training
program directors [managers] and quali-
fied atarm training instructors shall be
valid for one year

(d) A nationally recognized alarm
training program shall be a training pro-
gram that:

(1) is available throughout the
nation;

(2) has been in existence a
minimum of three years;

(3) is recognized by other state
burgiar alarm industry licensing and reg-
ulatory agencies; and

(4) is recognized by national
burglar alarm industry trade associates
as a training source for burglar alarm
installers.

§436.2 Attendance, Progress and Comple-
tion Records Required

{a) A Board approved alarm train-
ing program [school] shall:

(D)[(a)] issue an onginal Certfi-
cate of Completion to each qualifying stu-
dent within 14 days after the student
qualifies.

(2)[(b)] maintain adequate re-
cords to show attendance and progress of
grades of students.

(3) all records required to be
kept by approved alarm training pro-
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grams shail be made available for inspec-
tion by Board Staff duricg reasonable
hours.

(b)  Qualified Alarm Training
Program Instructors sha’l maintain on
file for inspection by Board Staff during
reasonable hours adequate records to
show attendance and progress of grades
of students.

§436.3. Ceriificate of Completion Required.

(a) A person who is employed as an
alarm systems installer or alarm system
salesperson must hold a Certificate of Com-
pletion issued after August 39, 1993 in
order to renew any [his initial] registration
after December 31, 1994 except that 2
person who [that] holds a valid registration
on September 30, 1993, does not have to
obtain a Certificate of Completion for so
long as he maintains his registration with
his then current licensee.

(b) The Certificate of Completion
shall contain the:

(1) name and approval number
of the school,

(2) approval rpumber(s) of
qualified classroom instructor(s);

(3)i(2)] date of completion
which must be after August 30, 1993;

(4)[(3)] name and signature of

@he manager of the school; and

(9[(4)] full name and social se-
curity number of the student.

(¢) The Certificate of Completion
shall indicate that the student has passed the
required test and shall contain the words
"has successfully completed the alarm in-
stallers or alarm systems salespersons
alerm training program [course) approved
by the Texas Private Investigators Board
and Private Security Agencies”.

§436.4. Records Required on Manager. A
Board approved alarm training program
[school] shall maintain on file with the
Board the name and signature of its direc-
tor [manager] and shall notify the Board in
writing when there has been a change in the
program’s [school’s] director [manager],
giving the Board the name and signature
of the new director [manager], giving the
Board the name and signature of the new
director [manager] and furnishing the
Board a signature card of the new director
{manager] within 14 days after such change.

§436.5. Statutory or Rules Violations.

(a) The Board may refuse to accept
a Certificate of Completion from an alarm
training program [school] upon receipt of

proof of violation of the Act or Board Rules

involving an owner, officer, partner, share-
holder, manager or alarm training pro-
gram instructor.

(b) The Board may withdraw , sus-
pend or revoke an approval of an alarm
[a] training program or approval of an
alerm training program instructor
[school] upon receipt of proof that said
program or instructor [school] has vio-
lated [been operated in violation of] the Act
or Board Rules.

(c) In the event of a denial of ap-
proval of an alarm training program, an
alarm training program instructor
[school] or if the Board has withdrawal
approval of an alarm training program, or
an alarm training program instructor
[school] the Board shall set forth in writing
the reasons for the denial or withdrawal of
approval. The applicant shall have the right
to appeal in accordance with the Act and
Board Rules. If the applicant fails to exer-
cise his right of appeal within 30 days after
receipt of notice of denial or withdrawing of
approval, the notice shall become final.

§436.6. Continuing Education.

(a) Beginning January 1, 1996,
any [September 30, 1994, a] person em-
ployed as an alarma systems installer or
alarm systems salesperson must obtain 12
hours of continuing education credits for
education in alarm installation in order to
renew any registration subsequent to the
renewal of his previous [initial] registra-
ticn.

(b) A person that has not obtained
his continuing education credits and was
required to do so by the date his registra-
tion expires, upon renewal may receive a
temporary registration for 90 days [three
months] after which time he must have met
the requirements of this section. A tempo-
rary registration that has been granted under
this security may not be renewed except as
a registration in full compliance with this
section,

(¢) To be valid, continuing educa-
tion credits must have been obtained dur-
ing the most recent registration period
and not later than 90 days following the
expiration of the registration. Continuing
education credits may not be used more
than once for any renewal and must be
submitted totaling 12 or more hours at
the time of renewal. Submissions later
than 90 days beyond the expiration of the
registration will require a new applica-
tion and fees.

(d){(c)] The Executive Director
shall approve classes for continuing educa-
tion that she determines meets the qualifica-
tions of [these rules and] the Act and
Board Rules. Such classes may be pro-
vided [for] and taught by any organization
or person that, in the Executive Director’s
discretion, has the knowledge and experi-
ence to provide such information, including

informal classes by manufacturers of alarm
products; informal classes by alarm associa-
tions; or other qualified [entity] entities. A
person wishing to conduct a continuing edu-
cation class must provide the Executive
Director with a description of the contents
of the curriculum and the qualifications of
any instructor. The Executive Director shall
inform the person wishing to conduct the
class of her approval or disapproval within
15 days of receiving the request. The Exec-
utive Director may delegate This responsi-
bility to other employees of the Board.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found 1o be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 13,
1994,

TRD-9452380 Clema D. Sanders

Executive Director

Texas Board of Private
Investigators and
Private Security

Agencies

Earliest possible date of adoption: January
20, 1995

For turther information, please call: (512)
463-5545

L 2 ¢ ¢
TITLE 28. INSURANCE

Part II. Texas Workers’
Compensation
Commission

Chapter 164. Extra-Hazardous
Employer Program

The Texas Wirkers’ Compensation Commis-
sion proposes new §164.1 and §164.14, the
simultaneous repeal of existing §164.1 and
§164.14, the repeal of §164.13, and amend-
ments to §§i64.2-164.12, conceming the
Exira-Hazardous Employer Program. The re-
peals, new rules and amendments are pro-
posed in order o change the method of
computation used in identitying axtra hazard-
ous employers and incorporaie numerous
lessons leamed from experience to date with
the program. The computation is changed to
repiacs the fatality index with a fixed thresh-
old value for all employers who have experi-
enced 2 fatalty, and reduce the variable
threshold value for empioyers without a fatal-
dy. The grounds for a hearing based on inju-
ries caused by third parties unrelated to the
workplace and beyond tne control or jurisdic-
tion of the employer have been eliminated in
favor of a screening procedure that aflows the
division to eliminate from the computaticn or
convert to injuries, fatalilies that meet specific
criteria. The employer’s basic right to a hear-
ing is not impaired.

The new §164.1 provides definitions of the
words and terms used in the program,
specifies the calculation used to detenmine
extra-hazardous employer slatus, requires
the commissioners o establish by rule the
threshold values used m the calculation, and
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provides an opportunity for the employer to
verify the data used in the computation pnor
to notification of extra-hazardous employer
status.

For the purposes of the program, an em-
ployer is a public or private entity defined by
the employer's Federal Employer kientifica-
tion Number (FEIN) and four-digit Standard
Industrial Classification (SIC) code. This
codifies existing practice. The defintion of an
employer subject to the program 1s moved
from §164.13 to this rule.

The employer's SIC code is specified as the
SIC Code derived from the Standard Indus-
trial Classification Manual, curent edition,
oublished by the Office of Mancgement and
Budget, and assigned to the employer by the
Texas Employment Commission (TEC). This
provides a definitive source for SIC codes
and recognizes the TEC as the authority for
SIC codes in Texas.

The source of the employer’s highest employ-
meni during the audit period, for use in the
computation, is clarified as the highest figure
reported to TEC or substantiated by employer
payrolt documents

The term injuries, as used in the computation,
is clarified to mean the total number of lost
tlime injuries, occupational diseases, and fa-
talities

The source and method of determining the
expected injury rate is clarified and consoli-
dated. The information is spit between
§164.1 and §164 14 in the current rules The
new rule clearly articulates the sources and
procedure currently in use

The audit period is the 12-month period used
in dotermining the factual data on which the
identitication is based.

A fatality is the death of an emyployee from a
work related injury or occupational disease,
excluding those fatalities that meet the
screening criteria in new §16414. The
screening criteria are discussed under new
§154 14

The procedures for including an occupaitonal
disease in the computation are clarified An
occupational disease will be included on the
record of the employer under which the expo-
sure occurred. The occupational disease will
be included in the audit period during which it
was reporied. The exposwe need not have
occurred during the audit period

Lost time injuries are defined as njuries (ex-
cluding occupational diseases and fatalties)
resulting in greater than seven days of lost
time. This is not changed from the current
rule.

The use of a fatalily index in lhe cument
computation is replaced with a single, sepa-
rate threshold value for all employers wih
one or more fatalties. This simplifies the
computation. For employers with no fatalties,
the cument table of threshold vaiuves in
§164 14 is retainecd with the threshold values
for employers with 10 or more employees
reduced to broaden the scope of the program.
Values for both sets of thresholds will be
selected such that no employer will be identi-
fied as an extra-hazardous employer who has
only one lost time injury or occupational drs-

ease reported dunng the audit period nor will
an employer b identified as extra-hazardous
whose injury rate does not exceed therr ex-
pected injury rate, even if the employer has
suftered a tatality. The threshold for employ-
ers that experience at least one fatality will be
lower than that for employers wih no fatali-
ties.

An employer whose identification is based
solely on one fatalty and whose total employ-
ment in all SIC codes is less than 20 may
obiain a full OSHCON consultation from the
division in heu of being identified as an exira-
hazardous employer.

The calculation used to determine exira-
hazardous employer status has been simpli-
fied The employer’s injury rate is divided by
the expected inury rate and the result com-
pared to the appropriate threshold value. !f
the ratio exceeds the threshold level, the em-
ployer is extra-hazardous In all instances,
the dentified employer's injury rate will ex-
ceed the expected injury rate by more than
the amount determined by the commissioners
and specified in new §164 14,

Prior to notification, the amployer will be pro-
vided the opportunity to verity the FEIN, SIC
code, employment data, and inuwy records
that wili be used in the computation The
employer will also have the opportunity to
provide documentation on any fatalities. The
division will use the information in screening
the fatalities using the critena in new §164 14.

Section 164.2 1s amended to clanty the mat-
ters that can be resolved through an adminis-
frative review by the division as specified in
subsection (b) (4) This allows the division to
deal administratively with matters that should
have been resolved pnor o nctification, but
which did not come to light untl after the
notification was made. This includes the abil-
ity to exclude, or convert to injuries, fatalties
that meet the criena in §164. 14 If the 1ssue
cannot be resolved administratively, the em-
ployer will be offered the opporunity for a
hearing Additionally, subsection (b)(5) is
amended to delete the grounds for a heanng
based on injunes caused by third parties un-
related to the workplace and beyond thve con-
trol or jurisdiction of the employer Fatalties
caused by third parties and by crcumstances
beyond the control or jurisdiction of the em-
ployer are provided for in the screening crite-
na of new §164 14 Injunes in categories in
§164 14(e) are mcluded m the expected injury
rate statistics to which the employer’s injury
rate 1s compared

Section 164 3 is amended to clarify the timely
filing of the hazard survey report and the
imis of extensions of time that may be
granted to accomplish the intial consultation

Section 164 4 1s amended to clarify the devel-
opmerit and contsnt of the accident preven-
tion plan as specified in subsection (@) The
employer is responsible for the development
and submussion of the plan wrnh the assis-
tance of an approved professional source
The signature of the approved professional
source on the plan cerifies that the plan
meels the format prescrnibed by the commis-
sion An indvidual responsible for each com-
ponent must be specified m the plan, as well

as the specific interval at which the recurring
components must be accomplished.

Additionally, §164.4(e) ‘s amended to specify
that an employer who disagrees with the acci-
dent prevention plan must propose alternative
measures 1o mese! the objectives of the pro-
gram. The reference to a hearing to resolve
disputes over the content of the accident pre-
vention plan is deleted.

The amendments to §§164.5, 164.6, 164.8,
164.11, and 164 12 contain only minor clarifi-
cations and/or updates of references to the
Texas Labor Code. There are no substantive
changes.

Section 164.7 is amended to clanty the title of
the rule, changing it to read: "Removal From
"Extra-Hazardous Employer” Status And
Placement In Monitor Status". Subsection (b)
is amended to refer the meaning of the
plhrase “the injury frequency that may reason-
ably be expected in that employer’s business
or industry” back to the meaning of the term
"expected injury rate” in new §164.1(b)(7).
Additionally, subsection (d) is amended to
clanfy the actions taken at the end of the
monitor period.

Section 164.9 is amended to bring the re-
quirement for an approved professional
source application forward to subsection (a)
from the curent §164.9(e) and to specify the
time frame for processing the application by
the division.

Section 164 9 contains the following amend-
ments

(1) Current subsection (c) is moved forward
fo precede current subsection (b) since it is
the primary criteria for qualification as an ap-
proved professional source

(2) Subsection (b), now subsection (c), is
amended to clanfy the requiraments for quali-
fication under this subsection and to celete
the current subsection (b)(6) providing for use
of a certified training program to qualify as an
approved professional souwrce. No such pro-
grams exist nor are they likely to

3) A new subsection (d) is added to define
occupational health and safety experience as
used to evaluate qualfications for an ap-
proved professional source

(4) Current subsection (d), now subsection
(e), 1s amended to add a requuemant for an
approved professional source lo attend an
annual approved professional sowce update
seminar 1n order to remain on the active ap-
proved professional source list

(5) Finally, subsection (g) 1s amended to de-
lete the reference to a hearing if the appiicant
iIs not approved by the dwision

Section 164 10 contains the following amend-
ments.

(1) Clarification that onty the commissioners
can remove an approved professional source
from the list of approved professional
sources

(2) A new subsection (a)(5) s added to pro-
vide for the removal of an approved profes-
sional sowce who approves an accdent
prevention plan that does not meet the crite-
ria prescribed by the commission

(3) A new subsection (b) is added to provide
the mechanics of notitying an approved pro-
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fessional source that the division intends to
recommend to the commissioners that the
consultant be removed from the list and the
procedure the approved professional source
may follow to request a hearing This subsec-
tion replaces the current subsection (g).

(4) A new subsection (c) is added to specify
that only the commissioners may remove an
approved professional source from the list ot
approved professional sources and provide
the mechanics of issuing an order of deletion.

(5) A new subsection (g) is added to provide
a piecedure for reinstatement of an approved
professional source removed under new sub-
sectisn (a)(5).

(6) A new subsection (h) 1s added to provide
that an approved professional source who
does not comply with the provision of subsec-
tion (e), pertaining to attending an annual
update seminar, wilt be placed on an “inac-
tive" list by the division and be prohibied from
conducting Extra-Hazardous Employer Pro-
gram consultations.

(7) Finally, a new subsection (1) provides for
the reinstatement of an approved profes-
sional source placed on the inactive list under
the provisions of subsection (h) of this rule

Section 164.13 (relating to Applicabilty) is
repealed and reserved for future use The
phase-in provisions proviied in the current
rule have been compieted and the final appii-
cability conditions incorporated in new §164
1(b)(2).

New §164 14 provides threshold values es-
tablished by the commissioners in accord-
ance with §164.1(d).

(1) Subsection (c) specifies the initial 12-
month audit period under the revised rules
anc provides for subsequent audt pernods at
three menth intervals. it also provides for
annual review by the commissioners for au-
thorization to continue the notification cycles
for an additional year

(2) Subsection (d) provides critena to be used
by the division to exclude fatalities involving
heart attacks, other diseases of life, homi-
cides, and suicides from the computation. If
the circumstances surrounding the fatalty are
not clear, the fatality will be included in the
computation and the employer may exercise
his or her nght to a hearing.

(3) Finally, subsection (e) provides crtena to
be used by the division to convert to injuries,
for use in the computation, fatalities caused
by third party vehicle accdents (ncluding ve-
hicle/pedesirian accidents), common carrier
accikents, natural events, and circumstances
beyond the control or jurisdiction of the em-
ployer.

Janet Chamness, Chief of Budget, has deter-
mined that for each year of the first five years
the proposed rules wiil be in effect there will
be no fiscal implications for state govemment
There will be fiscal implications for local gov-
emments that are designated as extra-
hazardous, persons who are requiwed to com-
ply with the proposal, and for small
businesses as a result of enforcing or admin-
istering the rules, as they will incur the costs
of implementing the safety program requwed
by the rules. There will be no difference in the

costs of compliance for large and small
businesses requred to comply with the rule,
based on any of the standards for compari-
son requred by statute These costs, how-
ever, already exist based on statutory
requrements and existing ruies, and the
costs will not be increased by these proposed
rule amendments and repeals or the pro-
posed new rules.

Ms Chamness also has determined that for
each year of the first five years the ruks are
in effect the public benrefit anticipated as a
result of enforcing the rules will be possible
savings o empioyers identfied as extra-
hazardous These savings would stem from a
reduction in the number of accidents and the
associated financial and human cost as a
result of mplementing the accident preven-
tion plan mandated by the program. Experi-
ence to date of employers completing the
program shows an average injury rate reduc-
tion of 70%

Comments on the proposal may be submited
for at least 30 days after the date of publica-
tion of this document in the Texas Register t0
Elaine Crease, Office of the General Counsel,
Mail Stop 4D, Texas Workers' Compensation
Commission, Southfield Building, 4000 South
1H-35, Austin, Texas 78704-7491

e 28 TAC §§164.1-164.12, 164.14

The new rules and amendments are pro-
posed under the Texas Labor Code,
§402 061, which authorizes the commission
to adopt rules necessary to administer the
Act, and §§411041-411 049, which require
the commission to dentify exira-hazardous
employers and oversee the development and
implementation of accident prevention pro-
grams

The Texas Labor Code, §§402061,
411 041-411.049 1s affected by these amend-
ments and new sections

§164 1. Crueria For [dentfving Extra-
Hazardous Employers

(a) The Texas Workers’ Compensa-
tion Commission (the commission) shall
wdentify employers subject to the Texas La-
bor Code, 8411041, as extra-hazardous
based on rriteria established by the commis-
sion 1n Chapter 164 of thus title (relating to
Extra-Hazardous Employer Program). Each
employer idenufied, continued, or moni-
tored shall have the right to administrative
review of the findings of the commission by
the Workers’ Health and Safety Division
(the division) In addition, each employer
wdentified, conunued in the program or
monitored shall have the right to request a
hearing to contest the findings of the com-
mission

(b) The following words and terms,
when used 1n this chapter, shall have the
following meanings, unless the context
clearly indicates otherwise

(1) Employer-A public or pri-

vate entity defined by the employer's Fede-
ral Employer Idenufication Number (FEIN)

and four-digit Standard Industrial Classifi-
cation (SIC) code.

(2) Employer subject to the pro-
gram-Every employer who has workers’
compensation insurance coverage to the ex-
tent that any finding as to extra-hazardous
employer status made during such coverage
shall continue, even if such coverage is
terminated, until such status is removed
pursuant to this chapter. In addition, this
chapter applies to every employer who is
not required to have such coverage and does
not have such coverage and employs five or
more non-exempt employees,

(3) Standard Industnia! Classifi-
cation (SIC) Code-The SIC Code derived
from the Standard Industrial Classification
Manual, current edition, published by the
Office of Management and Budget, and as-
signed to the employer by the Texas Em-
ployment Commission (TEC).

(4) Employment (E)-Highest
employment recorded during the audit
period by the employer in any pay period,
for the applicable SIC code, as reported to
TEC or substantiated by employer payroll
documents.

(5) Injuries (I)-The employer’s
total number of injuries, including lost time
juries, occupational diseases, and fatali-
ties The category of no lost time injuries
will be included when provided by rule.

(6) Rate (R)-The employer’s in-
Jjury rate normalized to the number of inju-
nes per 100 employees, for the specified
audit period, using the formula (I/E) x 100.

(7) Expected Injury  Rate
(Rexpected)-An employer’s expected 1njury
rate per 100 employees for the applicable
SIC code from the following source: From
the most current edition of the Bureau of
Labor and Statistics (BLS) publication Ser-
vey of Occupational Injuries and Ilinesses
available to the commission when the audit
period is initiated, using Table 1, Injuries
and Illnesses, Lost Workday Cases with
days away from work column, and using
data for the four digit SIC if available; if
not, then the three digit SIC if available; if
not, then the two digit SIC. If applicable
data is not available from the BLS publica-
tion, then from the most current edition of
the National Safety Council publication
Work Injury and Ilness Rates available to
the commission when the audit penod is
initiated, using the Cases Involving Days
Away From Work & Deaths column, and
using data for the four digit SIC if avail-
able; if not, then the three digit SIC if
available; if not, then the two digit SIC If
applicable data is not available for a spe-
cific SIC code from these two sources, the
commission will develop an expected rate
for the SIC code based on comparison of
hazard exposures for the SIC code with the
hazard exposures for a SIC code with an
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established injury rate. Irrespective of
source, when the published SIC code rate is
less than 1.0, an expected rate of 1.0 will be
used.

(8) Audit Period-The 12-month
period to be used for obtaining employment
data and for counting injuries, including
occupational diseases and fatalities as speci-
fied in §164.14 of this title (relating to
‘Values and Criteria Assigned for Computa-
tion of Extra-Hazardous Employer Identifi-
cation).

(9) Fatality-The death of an em-
ployes from a work-related injury or occu-
pational disease.

{10) Occupational diseases-Oc-
cupational diseases reported to the commis-
sion during the audit period. The
occupational disease will be included on the
record of the employer under which the
exposure occurred. The occupational dis-
ease will be included in the audit period
during which it was reported. The exposure
need not have occurred during the audit
period.

(11) Lost Time Injuries-Injuries
{excluding occupational diseases and fatali-
ties) resulting in greater than seven days of
lost time. Injuries with lost time of greater
than one day, but less than eight days, will
be included when provided by rule.

(12) No Lost Time
Injuries-Medical-only injuries with impair-
ment, but no lost time (excluding occupa-
tional diseases).

(13) Threshold Level (X)-Spec-
ified in §164.14 and established so as to
insure that an identified employer’s injury
frequency substantially exceeds that which
may reasonably be expected in the employ-
er’s business or industry. Values for both
thresholds will be selected such that no
cmployer will be identified as an extra-
hazardous employer who has only one lost
time injury or occupational disease reported
during the audit period nor will an employer
be identified as extra-hazardous whose R
does not exceed Rexpected.

(c) The following calculation shall
be used to determine extra-hazardous em-
ployer status. An individual employer’s rate
of injuries per 100 employees, for the speci-
fied audit period, calculated using the for-
mula: R = (I/E) x 100. The computed R is
divided by the expected injury rate
(Rexpected) and the result compared to the
threshold level established in §164.14. If
the ratio is greater than the threshold value,
the employer is extra-hazardous.

(d) The commissioners will by rule
establish the threshold values as specified in
subsection (b)(13) of this section.

(e) Prior to notification, the em-
ployer will be given the opportunity to ver-

ify FEIN, SIC code, employment, and
injury data.

() An employer whose identifica-
tion is based solely on one fatality and
whose total employment in all SIC codes is
less than 20 may be excluded from identifi-
cation for the program.

(1) An employer tentatively
identified will be advised by certified mail
at the employer’s principal place of busi-
ness thai the employer has been tentatively
identified for the program, and that the em-
ployer may voluntarily request a full
OSHCON consultation from the division.

(@) If the employer requests a
full OSHCON consultation within 30 days
of receipt of the tentative identification and
receives the consultation within 90 days of
the notification, the employer will not be
identified for the Extra-Hazardous Em-
ployer Program.

(3) If the employer does not re-
quest and receive a full OSHCON consulta-
tion, the employer will be identified for the
Extra-Hazardous Employer Program.

(4) An employer teatatively
identified for the program may request an
administrative review of the facts used in
the tentative identification as addressed in
§164.2 of this title (relating to Notice to
“Extra-Hazardous Employers").

§164.2. Notice To "Extra-Hazardous Em-
ployers”.

(a) (No change.)

(b) The notice shall be in writing
and shall inform the employer of the fol-
lowing requirements [provisions]:

(1) a statement [state] that the
employer has been identified as an extra-
hazardous employer;

(2) a statement of [state] the
facts on which the identification of the
extra-hazardous employer is based;

(3) (No change.)

(4) the information [inform the
employer] that, if the employer’s [injury)
records shuw facts that differ from those
[injuries] on which the identification of
extra-hazardous employer is based, the em-
ployer may request an administrative review
by the division. Subjects that may be re-
solved by administrative review include, but
are not limited to, the proper SIC Code, the
highest employment within the audit period,
the status of claimants as employees or
leased employees/independent contractors,
duplicate claims, claims not belonging to
the identified employer, companies that are
out of business or no longer doing business
in Texas, injury claims involving seven
days or less lost time, and fatalities meeting
the criteria in §164.14 of this title (relating

to Values and Criteria Assigned for Compu-
tation of Extra-Hazardous Employer Identi-
fication) that were not excluded prior to
notification. Such review requires that the
employer allow complete and open inspec-
tion of all employer records that may im-
pact upon the determination of being
designated as an extra-hazardous employer
and provide records upon request. The re-
quest for administrative review must be
filed with the division no later than the
Tenth day after the date the notice was
received. The Workers' Health & Safety
Division is the final arbiter of administra-
tive reviews. If the extra-hazardous em-
ployer identification cannot be resolved
administratively, the employer will be of-
fered the opportunity to refer it to a hearing,
The extra-hazardous employer status will
remain in effect until notified by the divi-
sion that the status has been revoked (unless
the status is suspended by a request for a
hearing);

(5) the information that [inform}
the employer has [of] the right to contest
“extra-hazardous employer” status by re-
questing a hearing within 20 days of notifi-
cation of identification or failure to resolve
the matter administratively, as provided by
Chapter 145 of this title (relating to Dispute
Resolutions Hearings Under the Adminis-
trative Procedure [and Texas Register] Act).
[An employer may request a hearing on the
following grounds: injuries resulting from
third parties unrelated to the workplace, cir-
cumstances beyond the control or jurisdic-
tion of the employer, or disagreement with
the division's administrative review of the
facts.] The Workers’ Health & Safety Divi-
sion will offer the employer the opportunity
to refer to a hearing requests for an admin-
istrative review that are not resolved
through the administrative process. A re-
quest for a hearing will suspend identifica-
tion as an ‘"extra-hazardous employer”
pending the outcome of the hearing;

(6) [inform the employer of] the
penalties for failure to take [steps] the ac-
tions required under the Extra-Hazardous
Employer Program; and

(7) a statement [inform the em-
ployer] that any information or documents
provided to the commission may be subject
to disclosure under the Open Records Act.

§164.3. Safety Consultation.

(a) Employers who have not had an
accident prevention plan developed and im-
plemented 1n the last six months prior to
notification shall, not later than 30 days
following receipt of notice of identification
as an extra-hazardous employer, complete a
safety consultation from a [division pre-
approved] consultant who has been ap-
proved by the division as an approved pro-
fessional source. The [source] consultation
may be provided by:
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()-(3) (No change.)
(b) (No change)

(c) [Upon request,] The [the] divi-
sion shall provide a list of approved profes-
sional sources to the identified employers

(d) (No change.)

(e) The hazard survey report(s) and
any attachments shall be filed by the con-
sultant with the division within 24 hours of
[completing the consultation] the date of the
employer's signature on the Hazard Survey
Report.

() If the initial consultation and re-
port cannot be completed in the tme al-
Jowed under this section, the employer may
epply to the commission for a waiver of the
time requirements. In no case shall the ni-
tial consultation cxceed 60 days following
the receipt [date] of notification of identifi-
cation as an extra hazardous employer.

(g) (No change)

§164 4 Formulation of Accident Prevention
Plan.

(a) Employers who have not had an
accident prevention plan developed in the
last six months prior to notification will,
within 30 days of the date of the consult-
ant’s initial report, develop with the assis-
tance of a consultant an accident prevention
plan [which 1s] This plan will be consistent
with established federal and state codes and
standards, or in the absence of such stan-
dards, with accepted industry practices If
[if] the 1nitial report indicated recognized
hazards [exist) that are causing or are likely
to cause death or serious physical harm to
employees, [and that] it will address [ad-
dresses] each hazard and/or unsafe practice
identified 1n the report. The accident pre-
vention plan shall be developed [by] with
the assistance of an approved professional
source as defined in §164.9 of this title
(relaing to Approval of Professional
Sources for Safety Consultations), and shall
be in the format prescribed by the commis-
sion [, and shall include] The employer
shali submut the completed accident preven-
tion plan, developed and signed by the em-
ployer and the approved professional
source, to the division The approved pro-
fessional source’s signature on the accident
prevention plan cover sheet ceruifies that the
accident prevention plan meets the format
prescribed by the commssion The format
shall include the following components and
spectfy the individual responsible for each,
by position or title

(1) a management componcnt
with a written safety policy statement and
assignment(, by position or title,] of [safety]
responsibilities and authonty,

(2)-(4) (No change )

(5) a safety auditfinspection
component [which includes the identifica-
tion, by title or position, of a qualified
person(s) to conduct the audits/inspections]
with a statement as to the interval between
safety auditsfinspections,

(6) (No change)

(7) a component 10 ensure a pe-
nodic review and revision of the safety
program and operational procedures [com-
ponent] to determine effectiveness of abate-
ment measures with a statement as to the
interval (minimum of annually) between re-
views,

(b) Employers who have had an ac-
cident prevention plan developed and 1m-
plemented within the six months prior to
notification as an extra-hazardous employer
[that has been] and venfied and approved
by the division pursuant to §164 3(b) of this
title (relating to Safety Consultation) wall
continue 1mplementation of the plan and
obtain an inspection by the diviston as pro-
vided in §1645 of this utle (relating to
Follow-up 1nspection by the Division)

(0)(d) (No change )

(e) If the employer disagrees with
any or all of the plan, the employer shall
sign the accident prevention [plan] cover
sheet and attach a statement containing the
specific reasons for disagreement to the
plan and what alternauve measures the em-
ployer proposes to meet the objecuves of
the program. The division will review the
areas of disagreement and notify the em-
ployer and the consultant of the decision on
each area of the disagreement [If the em-
ployer disagrees with the decision rendered
by the division, the employer may request a
hearing as provided by Chapter 145 of this
title (relating to Dispute Resolution Hear-
ings Under the Admunistrative Procedure
and Texas Register Act) ]

(H-(g) (No change)

(h) The employer shall be responsi-
ble for filing the accident prevention plan
that has been reviewed by the approved
professional source and signed as meeting
the criteria i subsection (a) of this section
with the dwviston no later than [within] 30
days [of the date of the consultant’s imtial
report] after completion of the satety con-
sultation and no later than 90 days after the
employer recetved notification of 1dentifica-
tion as an extra-hazardous employer Delays
requested for good cause [will be reviewed]
may be granted by the division

§1645 Follow-Up Inspection By The Divi

ston
(a)-(b)

(c) The employer shall allow the
division access to the employer’s premises,
including remote job sites, and employees

(No change )
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during normal work hours to conduct the
follow-up inspection. An employer who
without good cause refuses to allow the
division access to the employer’s premises
may be served with an order of the commis-
sion demanding such access. Failure to
comply with the commission order will sub-
ject the employer to penalties and sanctions
as provided in the Texas Labor Code,
§415 021(b)(3) [section 10.21(b)(3) of the
Texas Workers' Compensation  Act,
§10 21(b)(3)].

(@) (No change.)

§164 6 Report of Follow-Up Inspection.

(a) As soon as practical, but not
later than 30 days from the date of inspec-
tion the employer, the safety consultant, and
the employer’s workers’ compensation in-
surance carrier, if any, shall be provided
copies of the report of the follow-up inspec-
tion by the division.

(o) The report shall be 1n wnting
and shall specify whether the employer has,
or has not, implemented the accident pre-
vention plan or other acceptable corrective
measures approved by the division.

(c) If the employer is found not to
have 1mplemented the accident prevention
plan, the report shall also contawn’

(1) a notification that the em-
ployer’s extra-hazardous employer status is
being continued,

(2) a list of the specific areas of
the accident prevention plan which have not
been 1mplemented,

(3) a bst of the specific actions
requned of the employer to correct the iden-
tified deficiencies, and

(4) a nouce that the matter is
beiwng referred to the Division of Compli-
ance and Practices for investigation, if ap-
plicable

§164 7 Removal From “Extra Hazardous
Employer” Status and Plucement in Monitor
Status

(a) (No change)

(b) If the employer has complied
with the accident prevention plan but con-
tinues to exceed the injury frequency that
may reasonably be expected in that employ-
er’s business or industry, the employer will
be removed from extra-hazardous employer
status and placed 1n a monitoring status. For
purposes of placing an employer in monitor
status, the phrase "reasonably expected” is
defined as [the BLS rate or if not avallable
from the BLS publication, other suitable
standard approved by the Commissioners
and used 1n the calculation] the Expected
Injury Rate as defined in §164 1(b)(7) of
this title (relating to Criteria For Identifying
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Extra-Hazardous Employers). [Determining
placement on monitor status will be based
on ] Injury [injury] data from the most
recent 12-month [months] period for which
data is available will be used to determine
placement on monitor status

(c) (No change)

() [If, at the end of a six month
monitoring period, an employer continues
to exceed the injury frequency that may
reasonably be expected in that employer’s
business or industry, the employer shall be
evaluated during the next extra-hazardous
employer identification cycle and, if identi-
fied, will be required to fulfill all require-
ments of §§164.1-164.4 of this title.] At the
end of the six month monitoring period the
employer will be removed from the pro-
gram. Such release from the program will
not prevent the division from evaluating the
employer in future audit periods. If identi-
fied in a future audit period, the employer
will be required to fulfill all requirements of
§8164.1-164.4 of this title (relating to Crite-
ria For Identifying Extra-Hazardous Em-
ployers; Notice To "Extra-Hazardous
Employers”; Safety Consultation; and For-
mulation Of Accident Prevention Plan).

(e) An employer who fails or re-
fuses to implement accident prevention
plans formulated by the division under sub-
section (c) of this section commits an [a]
[Class B] administrative violation with a
penalty not to exceed $5,000 a day.

§164.8. Continuation of Extra-Hazardous
Employer Status.

(a)-(b) (No change.)

() An employer shall file a pro-
gress report with the division every 60 days
until the employer has been removed from
extra-hazardous employer status. The report
shall include:

(1) [for subsection (a) of this
rule only,] the list of areas of the accident
prevention plan which were identified as
not being fully implemented at the time of
the follow-up inspection;

(2)-(3) (No change.)

(d) After the required corrective ac-
tions have been taken, the employer shall
notify the division and request a reinspec-
tion. [The request for reinspection shall be
made no later than six months after the date
of the follow-up inspection.]

(e) The division shall reinspect the
employer [as soon as practical and] six
months after the date of the follow-up 1n-
spection or [no later than] within 30 days
after receiving a request to reinspect,
whichever is earlier.

§164.9. Approval of Professional Sources
for Safety Consultations.

(a) (No change)

(b)(c)] [Additionally, a] A total of
ten years aclive practice 1n the occupational
health and safety profession may qualify an
applicant as an [a] approved professional
source at the discretion of the division.

(©)(b)] The individual who does
not qualify under subsection (b) of this sec-
tion may qualify as fcllows. To be [ap-
proved] considered by the division [as a
professional source], an individual must
have at least five years active practice
withun the last eight years in the occupa-
tional health and safety profession {and
must meet at least one of the following
qualfications:} In addition to the active oc-
cupational health and safety practice, the
individual must meet at least one of the
following qualifications:

(1) must have a bachelor’s de-
gree or advanced degree in safety, science,
or engineering from an accredited college or
university or other degrees with a mimmum
of 55 total semester hours in math, science
and/or engineering from an accredited col-
lege or university;

(2) must be a professional engi-
neer registered in Texas;

(3) must be a certified safety
professional certified by the Board of Certi-
fied Safety Professionals (BCSP),

(4) must be a certified industrial
hygienist certified by the American Board
of Industrial Hygiene (ABIH); or

(5) must have a certification by
another certifying organization which is ap-
proved by the division. [;or]

[(€) complete a certified training
program in accident prevention services ap-
proved by the division. At a minimum, a
safety training program shall include no less
than 800 hours of classroom instruction,
laboratory instruction, a supervised field
training in: safety management practices
and techniques; accident analysis; industnal
hygiene sampling techrniques, industnal
health and hygiene, ergonomics, regula-
tions, standards and codes relating to safety
and health; and safety consultation. As a
prerequisite to completion, the program
must require each participant to take and
pass an exam approved by the division of
workers health and safety.)

(d) Occupational Health and
Safety Experience is defined as the per-
sonal involvement in the development
and implementation of safety programs
where the individual has been assigned
the duty and responsibility in one or
more of the eleven occupational health
and safety categories listed in paragraphs
(1)-(11) of this subsection. All activities
which do not fall within any of the eleven
categories are not considered safe-

ty/health or environmental functions. Oc-
cupational health and safety experience
will be verified with the employer or im-
mediate supervisor listed by the appli-
cant. The eleven occupational health and
safety categories are:

(1) haczard identification;
(2) hazard evaluation;

(3) hazard control design;

(4) hazard control verifica-
tion;

(5) safety/Health program de-
sign;

(6) safety/Health program
evaluation;

(7) safety/Health communica-
tion;

(8) investigation and statistical
reporting;

(9) safety/Health
and training;

education

(10) supervision of  other
safety and health professionals; and

(11) environmental protection.

(e)[(d)] Applicants who meet the
requirements of either subsection (b) or (c)
of this section must, in addition, complete
an [a] [four hour] approved professional
source seminar conducted by the division
prior to their approval as an [a] approved
professional source. Approved professional
sources shall attend an approved profes-
sional source update seminar prior to De-
cember 31 of each year following the initial
seminar in order to remain on the active
approved professional source list

{(¢) An application form shall be
prescribed by the commission which pro-
vides specific information for an applicant
to request approval as a professional
source ]

(f) An individual who meets the re-
quirements of subsections (b) or (c), and
[(d)] (e) of thus section, shall be approved as
an [a] approved professional source to pro-
vide safety consultatons for extra-
hazardous employers [Applications will be
processed by the division within seven days
of receipt of all required documentation }

(g) If an applicant is not approved,
the division shall notify the applicant n
writing and specify the basis of the denial
{An applicant may contest demal by re-
questing a hearing, as provided by Chapter
145 of this title (relating to Dispute
Resolution-Hearings Under the Admunistra-
tive Procedure and Texas Register Act) 1

§16410. Removal From The List of Ap-
proved Professional Sources
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(a) A safety consultant shall remain
on the list of approved professional sources
until removed by the commissioners be-
cause:

(1) the [safety consultant’s] haz-
ard analysis and accident prevention plan
signed by the consultant [development] is in
conflict with mandatory state and/or federal
safety and health standards applicable to the
workplace;

(2) (No change.)

(3) the safety consultant, with-
out good cause, fails to file or to timely file
the reports required under the extra-
hazardous employer program; [or]

(4) the safety consultant no lon-
ger meets the qualifications of ~n approved
professional source under §164.9 of this
title (relating to Approval of Professional
Sources for Safety Consultations)[.]; or

(5) (No change.)
(b)-(c) (No change.)

(d)[(b)] A safety consultant re-
moved from the list of approved profes-
sional sources under subsection (a)(1) or (2)
of this section shall not be reinstated on the
list.

(e)[(c)] A safety consultant re-
moved from the list of approved profes-
sional sources under subsection (a)(3) of
this section may apply for reinstatement on
the list after a period of one year.

[(e) A safety consultant removed
from the list of approved professional
sources by the commission may contest re-
moval by requesting a hearing, as provided
by Chapter 145 of this title (relating to
Dispute Resolution-Hearing Under the Ad-
ministrative Procedure and Texas Register
Act).j

(OI(d)) A safety consultant re-
moved from the list of approved profes-
sional sources under subsection (a)(4) of
this section may apply for reinstatement on
the list as soon as the consuitant satisfies
the requirements of §1649.

(g) A safety consultant removed
from the list of approved professional
sources under subsection (a)(S) of this
rule will be reinstated on the active list
upon attending an approved source up-
date seminar conducted by the division.

(h) If a consultant fails to attend
an annual update seminar as prescribed
in §164.9(e), the consultant will be placed
on an "inactive" list by the division. Con-
sultants on the inactive list are prohibited
from conduciing Extra-Hazardous Em-
ployer Program consultations. The con-
sultant will be notified by the division
using certified mail, return receipt re-
quested.

(i) A safety coasaltant placed on
the inactive Jist under subsection (h) of
this section will be reinstated to the active
list upon attending an approved profes-
sional source update seminar conducted
by the division.

§164.11. Request For Safety Consultation
From the Division.

() (No change.)

(b) The request shall be in writing
on the form prescribed by the commission
and may be delivered to the division by
mail, in person, or by telephonic document
transfer [transfers]. The form shall include:

(1)-(3) (No change.)

(c) The division shall accept only
the number of requests that it can serve in
the time frames established by the applica-
ble rules and the Texas Lscbor Code,
§411.041 [Texas Workers' Compensation
Act, §7.04]. Priority shall be based on the
order in which the requests are received,
available consultant expertise in the request-
ing employer’s industry, or extra-hazardous
employer status involving muliiple fatali-
ties.

(d) The division shall notify each
employer who requests services whether the
division has accepted or rejected the re-
quest. The notice shall be in writing[,] and
shall be made within three working days of
the date the commission received the re-
quest[, and, if denied, include a list of ap-
proved professional sources].

§164.12. Reimbursement of Division for
Services Provided to "Extra-Hazardous Em-
ployer”.

(a) An employer shall be required
to reimburse the division for the services it
renders when:

(1) (No change)

(2) the division investigates ac-
cidents at the employer’s worksite(s)
[worksite] while the employer is designated
an extra-hazardous employer or is in moni-
tor status;

(3)-(5) (No change.)
(b) (No change.)

(c) The commission shall provide
the employer with an [a] itemized statement
each month. The payment is due 30 days
after the billing date.

§164.14. Values and Criteria Assigned For
Computation of Extra-Hazardous Employer
Identification.

(a) The follcwing Threshold Levels
(X) will be used in the identification of
employers that have no fatalities:

(1) 1,600 or more employees,
the threshold is 1.6;

(2) 500999 employees, the
threshold is 1.7;

(3) 150499 employees, the
threshold is 1.8;

(4) 50-149 employees, the

threshold is 2.5;

(5) 20-49 employees, the thresh-
old is 5.0

(6) 10-19 employees, the thresh-
old is 10;

(7) 5-9 employees, the threshold

is 20,

(8) 4 employees, the threshold is
25;

(9) 3 employees, the threshold is
34,

(10 2 employees, the threshold
is 50; and

(11) 1 employee, the threshold
is 100.
(b) The value of the Threshold

Level (X) for employers that have one or
more fatalities is 1 3.

(¢) The initial I12-month audit
period to be used for counting employment
and injuries is September 1, 1993 through
August 31, 1994. Subsequent 12-month au-
dit periods will advance by three months for
each audit period. The Extra-Hezardous
Employer Program will be reviewed at least
once each year at the January public meet-
ing, beginning January 1996, for authoriza-
tion by the commissioners to continue the
notification cycles for the next year.

(d) Fatal injuries that meet the fol-
lowing screening criteria will be excluded
from the computation by the division.

(1) Heart Attacks. A fatality re-
sulting from a heart attack that has been
successfully controverted and/or shown on a
death certificate or autopsy report as the
cause of death will not be used in the
computation. This includes' cardiac arrest,
cardiopulmonary arrest, ischemic heart dis-
ease, atherosclerotic coronary artery dis-
ease, myocardial infarction, and
arteriosclerotic coronary artery disease. If
the controversion was challenged for any
reason, the TWCC dispute resolution pro-
cess must have been exhausted and the
death found to be non-compensable. If the
fatality is found to not be within the course
and scope of employment (compensable)
the fatality will be excluded.

(2) Other Diseases of Life. A
fatality resulting from a disease of life unre-
lated to the eriployment that has been suc-
cessfully controverted and/or shown on a
death certificate or autopsy report as the
cause of death will not be used in the
computation. If the controversion was chal-
lenged for any reason, the TWCC dispute
resolution process must have been ex-
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hausted and the death found to be non-
compensable.

(3) Homicide. A fatal injury re-
sulting from a homicide that did not result
from the employment enviconment will not
be used in the computation. To satisfy this
criteria, information must be provided that
clearly establishes the homicide as a per-
sonal matter or random occurrence and not
directed at the employee as an employee or
because of the employment. If there was
workers” compensation insurance, and the
homicide was the result of a personal mat-
ter, the carrier must have controverted the
claim. If the controversion was challenged
for any reason, the TWCC dispute resolu-
tion process must have been exhausted and
the death found to be non-compensable.

(4) Suicide. A fatal injury re-
sulting from a suicide will not be used in
the computation. To satisfy this criteria, a
death certificate plus a police report, and/or
insurance investigation must be provided
that clearly indicates that the death was a
suicide with no indication that 1t was related
to employment. If there was workers’ com-
pensation insurance, the carrier must have
controverted the claim. If the controversion
was challenged for any reason, the TWCC
dispute resolution process must have been
exhausted and the death found to be non-
compensable.

(e) Fatal injuries that meet the fol-
lowing screening criteria will be converted
to njuries by the division and used in the
computation,

(1) Third Party Vehicle Acci-
dents (includes vehicle/pedestrian acci-
dents) A fatal injury resuling from a
vehicle accident caused by a third party
without contnbution by the employer, or the
employment environment will be included
in the computation as an injury rather than
as a fatality In order to satisfy this criteria
information should be provided that clearly
indicates that the accident was caused by a
third party without contribution by the em-
ployee, the employer, or the employment
environment (such as faulty equipment)
Documentation of successful subrogation of
cost to a third party 1s acceptable verifica-
ton of third party liability.

(2) Common Carrier Accidents
A fatal 1njury that occurred while the em-
ployee was a passenger on a common car-
rier will be included in the computation as
an injury rather than as a fatality In order
to satisfy this criteria, documentation should
be provided showing that the employee was
a passenger on the common carrier at the
time of the accident and was not involved in
causing the accident Documentation of suc-
cessful subrogation of cost to a third party
is acceptable as verification

(3) Natural Events A fatal in-
jury anising out of an act of God, unless the
employment exposed the employee to a
greater risk of injury from an act of God

than ordinarily applies to the general public
and whose occurrence or severity could not
have been foreseen by a prudent employer
will be included in the computation as an
injury rather than as a fatality. In order to
satisfy this criteria, a documented account
of the circumstances surrounding the acci-
dent, preferably by an outside source such
as law enforcement authorities, OSHA, or
an insurance investigator, should be pro-
vided that shows the event’s occurrence or
severity could not have been foreseen
and/or that reasonable and prudent actions
by the employer would not have prevented
it.

(4) Circumstances Beyond the
Control or Jurisdiction of the Employer. A
fatality resulting from circumstances be-
yond the control or jurisdiction of the em-
ployer will be included in the computation
as an injury rather than a fatality. Where the
employee, employer, or employment envi-
ronment was involved in the fatality and
verifiable information was provided indicat-
ing preventive programs were in place and
enforced, the fatality mey be excluded.

This agency hereby certfies that the proposal
has been reviewed by legal counsel and
found to be witiin the agency's authority to
adopt
Issued in Austin, Texas, on December 14,
1994.

TRD-94524 11 Susan Cory

General Counsel

Texas Workers'
Compensation
Commission

Earliest possible date of adoption. January
20, 1995

For futher information, please call: (512)
440-3508

* ¢ L4
e 28 TAC §§164.1, 164.13, 164.14

(Editor's note The text of the following sections
proposed for repeal will not be published The
sections may be examined in the offices of the
Te as Workers' Compensation Commission or in
the Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin)
The repeals are proposed under the Texas
Labor Code, §402 061, which authorizes the
commission to adopt rules necessary to ad-
minister the Act, and §§411.041-411.049,
which requre the commission to identify
extra-hazardous employers and oversee the
development and implementation of accdent
prevention programs.

The Texas Labor Code, §§402061 and
411.041-411 049 s affected by these repeals

§164 1 Crueria for Identufving Extra-
Hazardous Employers

§164 13 Apphcabiluy

§164 14 Values Assigned for Computation
of Extra-Hazardous Employer Identifica-
tion

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt.

Issued in Austin, Texas, on December 14,
1994,

TRD-8452410 Susan Cory

General Counsel

Texas Workers'
Compensation

Commission

Eariest possible date of adoption January
20, 1995

For further information, please call (512)
440-3508
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TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 331. Underground
Injection Control

The Texas Natural Resource Conservation
Commission proposes the repeal of existing
§331.62, and new §33162, concerning un-
derground injection control The repeal and
new section ensure consistency with 40 CFR
Part 146, regarding Underground Injection
Control Program Criteria and Standards. 7he
new rule also ncorporates requirements
mandated by the Texas Solid Wasle Disposal
Act (TSWDA), Texas Health and Safety
Code, Chapter 361

Section 33162 was onginally proposed for
public comment in the June 28, 1984, issue
of the Texas Register (19 TexReg 5022). Due
to the nature of the public comments received
in response to the rules, proposed new §331.
62 as published in the June 28, 1994, issue of
the Texas Register is being withdrawn from
consideration, as s the proposed repeal of
existing §331 62 The rulemaking published
in this 1ssue of the Texas Register incorpo-
rates the comments receved in response to
the previous proposal. As a courtesy to the
public and the regulated community, TNRCC
will address those comments and the com-
mission’s response in this preamble

The comment period for the June 28, 1994,
proposals ended July 28, 1994 Comments
on the proposed text were received from
Terra Dynamics, Inc, the Texas Chemucal
Council, DuPont, Envirocorp, ECO Solutions,
Inc, Menchem Company, Sterling Chemi-
cals, and indvidual concerned crtizens. All of
the commenters were partally in favor of and
partially opposed to adoption of the rule.

Several respondents suggested alternatve
language for §331.62(9), regarding the qualt-
ficatons of persons who perform construc-
tions and workovers. The inent was to
ensure that the person who was ultimately
responsible for the work was a registered
professional engineer. The commission pro-
poses changes to the language that should
satisty that concern
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Several responderis expressed concem over
§331.62(3)(A), which was based on the Envi-
ronmental Protection Agency (EPA) Ground-
water Program Guidance Number 22.
Concems cantered around a provision requir-
ing written approval to change the setting and
cementing of surface casing One respondent
suggested that the operator never be allowed
to set surface casing shallower than required
by the permit and that if the operator wished
to set the surface casing deeper than stated
in the permit that such action be allowed by
rule and permit. Other respondents ex-
pressed concern with the perceived down-
time while waiting for approval. The commis-
sion proposes language stating that no ap-
proval 1s necessary to set surface casing
dseper than according to the permit Add:-
tional language will state that the setfting of
surface casing shallower than indicated on
the permit will not be authorized Only
changes to the cementing plan for the surface
casing must be authorized in writing. Since a
member of the UIC Team is either on location
or on call (with access to a FAX machine),
written approval can be given quickly, with a
minimurn amount of down-time for the ng.

New 331.62, concerning Construction Stan-
dards, meets or exceeds the requirements of
40 CFR §146.65. The proposed new section
includes revisions to the design critena, in-
cluding a prohibition of the use of fiuid seal
systems; nclusion of a construction and
cementing performance standard for all Class
I mjection wells; a revision of cementing stan-
dards for new wells, including wells convert-
ing to Class | status; and inclusion of the
recommendations of United States Environ-
mental Protection Agency's (EPA’s) Ground-
water Program Guidance Number 22,
regarding Changes to Consiruction Plans Oc-
curring During the Drilling of a Well. The
revised design criteria emphasizes that wells
are to be designed, constructed, and com-
pleted to prevent the movement of fluids that
could result in the pollution of an underground
source of drinking water (USDW) There are
two possible routes of contamination of a
USDW directly from a well a leak from the
well tubing and casing; and vertically between
the casing and the bore hole. The annulus
system is the primary proiective barrier for
preventing leaks from the weil. By prohibiting
the use of fluid seal systems and adding the
requirement that the annulus system be de-
signed, constructed, and operated to prevent
leaks from the well, the cerainty that such
wells will provide an effective means of pollu-
tion prevention will be strengthened. Cement
is the primary protective barrier for vertical
fluid flow along the welbore. To protact
USDWs trom vertcal fluid fiow along the
wellbore, the new rule requires the develop-
menmt and implementatign of construction
plans that anticipate lost circulation zones
and other adverse subsurface conditions, and
requires that the casing and cementing pro-
gram be designed and implemenied to meet
the performance standard. The proposed lan-
guage emphasizes grester detail on quality
planning and implementation This new em-
phasis will discourage construction practices
that emphasize speed and cost cutting over
environmental protection, and which often
lead to flawed cementing that requires expen-
sive remediatwn  Paragraph (7), concerning

logs and tests, adds a requirement that an
operator submit the resuits of all logs and
tests and not just those required by this chap-
ter. The rule also authorizes the executive
director to allow the use of alternative logs
when the alternative log would provide equiv-
alent or better information Paragraph (9), re-
garding construction supervision, proposes
that the supervisor of well constructions and
workovers be a professional engineer with
current registration pursuant to the Texas En-
gineering Practice Act, to provide consistency
with §331.65(a)(5).

Stephen Minick, Division of Budget and Plan-
ning, has determined that for the first five
years the section as proposed s in effect
there will be fiscal implications as a result of
enforcement and administration of the sec-
tion Any cost implications for state govemn-
ment are anticipated to be minor and will be
met within the agency’s existing budgeted
resources. There are no effects anticipated
for local governments. The section is neces-
sary in order to achieve consistency between
state and federal regulation> governing un-
derground injection control facilities. The sec-
tion as proposed, therefore, does not
generally represent incremental fiscal impli-
cations for facilty operators Additional tech-
nical requirements for driling and cementing
could result in increased costs of well devel-
opment, depending on individual circum-
stances of casing size, casing interval, and
other site-specific conditions. These costs are
not anticipated to be a major cost of well
completion. The requirements make the
state’s regulations consistent with the existing
federal regulations and do not represent
costs in excess of those required 1o comply
with federal rules.

Mr. Minick also has determined that for the
first five years the section as proposed is in
effect the public benefit anticppated as a result
of enforcement of and compliance with the
section will be improvements in the consis-
tency between state and federal regulations
governing underground injection control; the
design, construction, and operation of under-
ground injection control faciities; and the pro-
tection of the qualty of the groundwater
resources of the state. There will be no ef-
fects on small businesses. There are no addi-
tional economic costs anticipated for any
person required to comply with the section as
proposed.

Comments on the proposal may be submitted
to Kathleen Vail, Geologist, Underground In-
jection Control Unit, Uranium and Radioactive
Waste Section, Industrial and Hazardous
Waste Division, Texas Natura! Resource
Conservation Commssion, PO Box 13087,
Austin, Texas, 78711-3087 Comments will
be accepted until 5:00 p.m , 30 days tollowing
pubfication of this proposal

Subchapter D. Standards for
Class I Wells Other than
Salt Cavern Solid Waste
Disposal Wells

* 30 TAC §331.62

(Edutor's note The text of the following section
proposed for repeal will not be published The
section may be examined in the offices of the
Texas Natural Resource Conservation Commus-
sion or in the Texas Register office, Room 245,

James Earl Rudder Bulding, 1019 Brazos Street,
Austin )

The repeal is proposer pursuant to the Texas
Water Code, §5.103 and §5.105, which au-
thorizes the Texas Natural Resource Consar-
vation Commission to promulgate rules
necessary to camry out the powers and duties
under the provisions of the Texas Water
Code, Chapter 27, and other laws of this
state; and pursuant fo the Texas Health and
Safety Code, §361.017 and §361.024, which
further authorizes the Texas Natural Re-
source Conservation Commission to promul-
gate rules necessary to manage industrial
solid and municipal hazardous wastes.

The repeal affects Health and Safety Code,
Chapter 361.

§331 62. Construction Standards.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt
Issued in Austin, Texas on December 12,
1994.

TRD-9452303 Mary Ruth Holder

Director, Legal Services
Division
Texas Natural Resource
Conservation
Commussion
Earliest possible date of adoption: January
20, 1995

For further information, please call: (512)
239-6087

¢ ¢ L4

The new section is proposed under the Texas
Water Code, §5.103 and §5.105, which au-
thorizes the Texas Natural Resource Conser-
vation Commission to promulgate rules
necessary to camry out the powers and duties
under the provisions of the Texas Water
Code, Chapter 27 and other laws of this
state; and under the Texas Health and Safety
Code, §361.017 and §361.024, which further
authorizes the Texas Natural Resource Con-
servation Commission to promulgate rules
necessary to manage industrial sold and mu-
nicipal hazardous wastes.

The proposed new section affects Health and
Safety Code, Chapter 361

§331.62  Construction Standards. All
Class I wells shall be designed, constructed
and completed to prevent the movement of
fluids that could result in the pollution of an
underground source of drinking water.

(1) Design criteria. Casing and
cement used in the construction of each
newly drilled well shall be designed for the
life expectancy of the well, including the
post closure care period. The well shall be
designed and constructed to prevent poten-
tial leaks from the well, prevent the move-
ment of fluids along the wellbore nto or
between Underground Source of Drinking
Waters (USDWs), to prevent the movement
of fluids along the wellbore out of the injec-
tion zone, to permit the use of appropriate
testing devices and workover tools, and to
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permit continuous monitoring of injection
tubing, long string casing and annulus, as
required by this chapter. All well materials
must be compatible with fluids with which
the materials may be expected to come into
contact. A well shall be deemed to have
compatibility as long as the materials used
in the construction of the well meet or
exceed standards developed for such materi-
als by the American Petroleum Institute
(APT), The American Society for Testing
Materials (ASTM), or comparable standards
acceptable to the executive director.

(A) Casing design. Surface
casing shall be set to a minimum subsurface
depth, as determined by the executive direc-
tor, which extends into the confining bed
below the lowest formation containing a
USDW or freshwater aquifer. At least one
long string casing, using a sufficient num-
ber of centralizers, shall extend to the injec-
tion interval. In determining and specifying
casing and cementing requirements, the fol-
lowing factors shall be considered:

(i) depth of lowermost
USDW or freshwater aquifer;

(ii) depth to the injection
interval;

(iii) injection  pressure,
external pressure, internal pressure, and ax-
ial loading;

(iv) hole size;

(v) size and grade of all
casing strings (wall thickness, diameter,
nominal weight, length, joint specification,
and construcon material);

(vi) the maximum burst
and collapse pressures, and tensile stresses
which may be experienced at any point
along the length of the casings at any time
during the construction, operation, and clo-
sure of the well;

(vii) corrosive effects of
injected fluids, formation fluids, and tem-
peratures;

(viii) lithology of injec-
tion and confining intervals;

(ix) presence of lost cir-
culation zones or other subsurface condi-
tions that could affect the casing and
cementing program;

(x) types and grades of
cement; and

(xi) quantity and chemi-
cal composidon of the injected fluid

(B) Tubing and packer de-
sign. All Class I injection wells shall inject
fluids through tubing with a packer, set at a
depth specified by the executive director
.Fluid seal systems will not be approved by

the commission. The annulus system shall
be designed and construcied to prevent the
leak of injection fluids into any unauthor-
ized zones. In determining and specifying
requirements for tubingand packer, the’ fol-
lowing factors shall be considered:

(i) depth to the injection
zone;

(ii) characteristics of in-
jection fluid (chemical content, corrosive-
ness, temperature and density);

(iii) injection pressure;
(iv) annular pressure;

(v) rate (intermittent or
continuous), temperature, and volume of in-
jected fluid;

(vi) size of casing; and

(vii) tensile, burst, and
collapse strengths of the tubing.

(2) Plens and specifications. Ex-
cept as specifically required in the terms of
the disposal well permit, the drilling and
completion of the well shall be done in
accordance with the requirements of this
chapter and all permit application plans and
specifications.

(3) Changes to plans and speci-
fications. Any proposed changes to the
plans and specifications must be approved
in writing by the executive director that said
changes provide protection standards equiv-
alent to or greater than the original design
criteria.

(A) If during the drilling
and/or completion of the well, the operator
proposes to change the cementing of the
surface casing, the executive director shall
require a written description of the proposed
change, including any additional data neces-
sary to evaluate the request. The operator
may not execute the change until the execu-
tive director gives written approval. The
operator may change the setting depth of
the surface casing to a depth greater than
that specified in the permit, either during
drilling andfor completion, without approval
from the executive director. Approval for
setting depths shallower than specified in
the permit will not be authorized.

(B) If the operator proposes
to change the injection interval to one not
reviewed during the permit application pro-
cess, the operator shall submit an applica-
tion to amend the permit. The operator may
not inject into any unauthorized zone.

(C) Any other changes, in-
cluding but not limited to the number of
casing strings, changes in the size or mate-
rial of intermediate and production casings,
changes in the completion of the well,
changes in the exact setting of screens or
injection intervals within the permitted in-
jection zone, and changes in the type of

cement used, or method of cementing shall
be considered minor changes. If minor
changes are requested, the executive direc-
tor may give immediate oral and subsequent
written approval or written approval for
those changes. The operator is required to
submit a detailed written description of all
minor changes, along with the information
required in §331.65 of this title (relating to
Reporting Requirements), before approval
for operation of the well may be granted.

(4) Drilling requirements.

(A) The well shall be drilled
according to sound engineering practices
and established TNRCC guidance, to pre-
vent problems which may jeopardize com-
pletion attempts, such as deviated holes,
washouts and stuck pipe.

(B) As much as technically
practicable and feasible, the hole should be
drilled under laminar flow conditions, with
appropriate fluid loss control, to minimize
hole washouts.

(C) Immediately prior to run-
ning casing, the drilling fluid in the hole is
to be circulated and conditioned to establish
rheological properties commensurate with
proper cementing practices.

(5) Construction  performance
standard. All Class I wells shall be cased
and all casings shall be cemented to prevent
the movement of fluids into or between
USDWs or freshwater aquifers, and to pre-
vent movement of fluids out of the injection
zone.

(6) Cementing requirements, for
all Class I wells constructed after the pro-
mulgation of this rule, including wells con-
verting to Class I status.

(A) Cementing shall be by
the pump and plug or other method ap-
proved by the executive director.
Cementing may be accomplished by
staging. Cement pumped shall be of a vol-
ume equivalent to at least 120% of the
volume calculated necessary to fill the an-
nular space between the hole and casing and
between casing strings to the surface of the
ground. The executive director may require
more than 120% when the geology or other
circumstances warrant it. A  two-
dimensional caliper shall be used to mea-
sure the hole diameter. If the two-
dimensional caliper can not measure the
diameter of the hole over an interval, then
the minimum amount of cement needed for
that interval shall be a volume calculated to
be equivalent to or greater than 150% of the
space between the casing and the maximum
measurable diameter of the caliper.
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(B) If lost circulation zones
or other subsurface conditions are antici-
pated and/or encountered, which could re-
sult in less than 100% filling of the annular
space between the casing and the borehole
or the casings, the owner/operator shall im-
plement the approved contingency plan sub-
mitted according to §331.121(2)2X(0) of
this title (relating to Class I Wells).

(7) Logs and tests.

(A) Integnty testing. Appro-
priate logs and other tesis shall be con-
ducted during the drilling and construction
of Class I wells. All logs and tests shall be
interpreted by the service company which
processed the logs or conducted the test; or
by other qualified persons. A minimum of
the following logs and tests shall be con-
ducted:

(i) deviation checks on all
holes, conducted at sufficiently frequent in-
tervals to assure that avenues for fluid mi-
gradon in the form of diverging holes are
not created during drilling;

(ii) for surface casing:

(I) spontaneous poten-
tial, resistivity, natural gamma, and caliper
logs before the casing is installed; and

(ID cement bond with
variable density log, and temperature logs
after casing is set and cemented; and

() and any other test
required by the executive director;

(IV) the executive di-
rector may allow the use of an alternative to
subclauses (I) and (II) of this clause when
an alternative will provide equivalent or
better information; and

(iii) for intermediate and
long string casing’

(I) spontaneous poten-
tial, resistivity, natural gamma, compen-
sated density andfor neutron porosity,
dipmeter/fracture finder, and caliper logs,
before the casing is installed; and

(I) a cement bond
with variable density log, casing inspection,
and temperature logs after casing is set and
cemented, and an inclination survey; and

(OI) any other test re-
quired by the executive director; and

(iv) a mechanical integ-
rity test consisting of

(I) a pressure test with
liquid or gas;

radioactive

(I a

tracer survey,

(II) a temperature or
noise log:

(IV) a casing inspec-
tion log, if required by the executive direc-
tor; and

(V) any other test re-
quired by the executive director.

(B) Pressure tests. Surface
casing shall be pressure tesi:d to 1000 psig
for at least 30 minutes, and long string
casing shall be tested to 150 psig for at
least 30 minutes, unless otherwi e specified
by the executive director.

(C) Core samples. Full-hole
cores shall be taken from selected intervals
of the injection zone and lowermost overly-
ing confining zone; or, if full-hole coring is
not feasible or adequate core recovery is not
achieved, side-wall cores shall be taken at
sufficient intervals to yield representative
data for selected parts of the injection zone
and lowermost overlying confining zone.
Core analysis shall include a determination
of permeability, porosity, bulk density, and
other necessary tests.

(8) Injectivity tests. After com-
pletion of the well, injectivity tests shall be
performed to determine the well capacity
and reservoir characteristics. Surveys shall
be performed to establish preferred injection
mtervals. Prior to performing injectivity
tests, the bottom hole pressure, bottom hole
temperature, and static fluid level shall be
determined, and a representative sample of
formation fluid shall be obtained for chemi-
cal analysis. Information concerning the
fluid pressure, temperature, fracture pres-
sure and other physical and chemical char-
acteristics of the injection and confining
zones shall be determined or calculated.

(9) Construction and workover
supervision. All phases of well construction
and all phases of any well workover shall
be supervised by qualified individuals act-
ing under the responsible charge of a li-
censed, professional engineer, with current
registration pursuant to the Texas Engineer-
ing Practice Act, who is knowledgeable and
experienced in practical drilling engineering
and who is familiar with the special condi-
tions and requirements of injection well
construction.

(10) Notification. The executive
director shall have the opportunity to wit-
ness all cementing of casing strings, logging
and testing. The owner or operator shall
submut a schedule of such activities to the
executive director at least 30 days prior to
commencing drilling of the well. The exec-
utive director shall be given at least
24-hour notice before each activity in order

that a representative of the executive direc-
tor may be present.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on December 12,
1994,

TRD-9452302 Mary Ruth Holder

Director, Legal Services
Division

Texas Natural Resource
Conservation

Commission

Earliest possible date of adoption: January
20, 1995

For further information, please call: (512)
239-6087

¢ ¢ ¢
Title 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter V. Franchise Tax
¢ 34 TAC §3.547

The Comptroller of Public Accounts proposes
an amendment to §3.547, concerning taxable
capital: accounting methods. Subsection
(c)(4) was amended to delete the irevocable
electicn requirement. The amencdment to sub-
section (d) (3)(A) prohibits push-down ac-
counting on reports due on or afier January 1,
1994, in accordance with legislation enacted
by the 73rd Legislalure, 1993. Subsection
(d)(3)(B) was added to reflect cumrent policy
on push-down accounting for reports due
prior to January 1, 1994.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule will be in effect there will be no
revenue impact on the state or local govern-
ment bcyond that anticipated in the legisia-
tion’s fiscal note.

Mr. Reissig also has determined that for each
vear of the first five years the rule is in eflect
the public benefit anticipated as a result of
enforcing the rule will be in the clarification of
franchise tax rules regarding imevocable elec-
tion rules and push-down accounting proce-
dures. This rule is adopied under the Tax
Code, Title 2, and does not require a state-
ment of fiscal implications for small
businesses. There is no significant antici-
pated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted
to Joe A. Galvan, Jr., Manager, Tax Adminis-
tration Division, P.O. Box 13528, Austin,
Texas 78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and erforce rules relating to the administra-
tion and entorcement of the provisions of the
Tax Code, Title 2.

. PROPOSED RULES December 20, 1994 19 TexReg 10083



The amendment implements the Tax Code,
§§171.109 et seq.

§3.547. Taxable Capital. Accounting Meth-
ods.

(a)-(b) (No change)

(c) General rules The provisions of
this subsection apply to both the generally
accepted accounting principles (GAAP) and
federal income tax methods.

(1)-(3) (No change )

[4) The filing of a report using
either the GAAP method or the federal in-
come tax method shall constitute an irrevo-
cable election of such method for the
reporting period.}

(I(5)] A corporation’s eligibil-
ity to report under the federal wmcome tax
method will determine whether 1t can
change from the GAAP method to the fede-
ral income tax method, or vice versa, in a
subsequent reporting period. Unless other-
wise specified 1n this paragraph, a corpora-
tion cannot change accounting methods
more often than once every four years with-
out the written consent of the comptroller

(A) A corporation that 1s eli-
gible to report under the federal income tax
method may change from the GAAP
method to the federal income tax method
once every four years. The corporation shall
revert to the GAAP method within the next
four years only if it loses its eligibibty to
use the federal income tax method.

(B) A corporation eligible to
report under the federal income tax method
may change from the federal income tax
method to the GAAP method once every
four years. The corporation cannot change
back to the federal income tax method dur-
ing the next four years

{C) A corporation that loses
its eligibility to report under the federal
income tax method and has to report under
the GAAP method may revert to the federal
income tax method in a subsequent report-
ing penod if it regains its eligibility to use
that method

(9)[(6)] A corporation may not
amend its franchise tax report after the due
date of that report except as indicated tn this
paragraph. These provistons apply to those
returns not barred by the statute of Limita-
tions

(A) An amended report may
be filed to correct an accounting error An
accounting error results from a mathemat-
cal mistake, a mistake in the application of
accounting principles in effect on the date
on which the tax is based, or an oversight or
unintentional misuse of facts that ex:sted on

the date on which the tax is based. Subse-
quent events (i.e.. events or transactions
occurring after the date on which the report
is based) will not be considered, even if the
subsequent event provides additional evi-
dence with respect to conditions that existed
on the date upon which the tax is based

(B) If the courts invalidate a
statutory provision, rule, or agency policy,
or if the comptroller invalidates a rule or
agency policy, a corporation may amend
reports in accordance with the court or ad-
ministraave decision Amendments filed
under this subparagraph would not be re-
stricted by any other provisions of this sec-
tion.

(6)[(7)] The cost method of ac-
counting must be used for investments in
other corporations Cost is the original valu-
ation of the investment under GAAP, with-
out reduction for amortization of goodwill
or any other write-downs Beginning May
1, 1989, of any tax period, the investor's
share of the pre-acquisition retained earn-
ings of a subsidiary or investee may not be
excluded from the investment cost of that
subsidiary or 1investee Retained earnings
represent the accumulated gains and losses
of a corporation to date, reduced by any
dividend distributed to shareholders and any
amounts transferred to either capital stock
or pad-in capital The cost of an investee
may be reduced by legally declared divi-
dends of the investee to the extent that such
dividends exceed the investee's post-
acquisitton earnings as determined under
GAAP

(DI(8)] Transfers of assets must
be reported at the transferor's basis, as de-
termined under the reporting method used
for franchuse tax, if allowed by GAAP The
transferor’s basis may not, however, be re-
duced by unrealized. estimated, or contin-
gent losses for the purposes of this
subsection

(d) Generally accepted accounting
principles method

(D<2) (No change)

(3) The following guidelines
are applicable to push-down accounting.
{If the majorty of the voting stock of a
corporation 1s acquired through a purchase,
as described under GAAP, the assets and
habilities of the acquired corporation must
be revalued based on the purchase price
using GAAP (1e. push-down accounting
must be used) ]

(A) For reports due on or
after Jawuary 1, 1994, the push-down
method of accounting cannot be used in
computing a corporation’s surplus.

(B) For reports due prior
to January 1, 1994, a corporation may
use either the push-down method of ac-
counting or historical cost in computing
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its surplus. A corporation cannot write
down its assets pursuant to Tax Code,
§171.109(a). Thus, negative push-down is
not allowed.

(e)-(f) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt
Issued in Austin, Texas, on December 12,
1994

TRD-9452330 Martin Cherry
Chiet, General Law
Comptrolier of Public

Accounts

Earliest possible date of adoption' January
20, 1995

For further information, please calll (512)
463-4028

* ] ¢
* 34 TAC §3.548

The Comptroller of Public Accounts proposes
an amendment to §3.548, concerning close
and S corporations for taxable capital pur-
poses. Subsection (f) was amended to delete
the wrevocable election requwement. The
amendment to subsection (g) allows an eligi-
ble corporation to provide notice of its elec-
tion to use the federal tax method on or
before the extended due date of the attected
report This amendment is In accordance with
legislaion enacted by the 73rd Legislature,
1993 Former subsection (g) has been
changed to subsection (h)

Mike Rerssig, chiet revenue estimator, has
determined that for the first five-year penod
the rule will be in effect there will be no
revenue impact on the state or local govern-
ment beyond that anticppated in the legisla-
tion's fiscal note

Mr Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefn anticipated as a result of
enforcing the rule will be in clanfication of
franchise tax rules regarcing imevocable elec-
tion rules and accounting method notification
requrements This rule is adopted under the
Tax Code, Tile 2, and does not requwe a
statement of fiscal implications for small
businesses There 1s no significant antici-
pated economic cost to persons who are re-
qured to comply with the proposed rule

Comments on the proposal may be submitted
to Joe A Gaivan, Jr , Manager, Tax Adminis-
tration Division, PO Box 13528, Austin,
Texas 78711

The amendment 1s proposed under the Tax
Code, §111 002, which provides the comp-
troller with the authortty to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Tile 2

The amendment implements the Tax Code,
§171 113

§3 548. Taxable Capital Close and S Cor-
p()l(l“l)".S




(a)-(¢) (No change.)

(f) Effective with reports originally
due between [on or after] January 1, 1992,
and December 31, 1993, an eligible corpo-
ration under the Tax Code, §171.113, must
provide written notice to the comptroller of
its election to use the federal income tax
method of reporting the taxable capital
component of its franchise tax.

(I(2) (No change.)

[(3) The election to use the fe-
deral income tax method will constitute an
irrevocable election of such method for the
reporting period.]

(g) Effective with reports origi-
nally due on or after January 1, 1994, an
eligible corporation under the Tax Code,
§171.113, must provide written notice to

the comptroller of its election to use the
federal income tax method of reporting
the taxable capital component of its fran-
chise tax.

(1) Notification must be post-
marked on or before the extended due
date of the report in which the election
applies.

(2) The election must be made
on the corporation’s franchise tax report.
[For more information on the federal in-
come tax method of reporting the taxable
capital component of the franchise tax, see
§3.547 of this title (relating to Taxable Ca-
pital: Accounting Methods).]

(h) For more information on the
federal income tax method of reporting
the taxable capital component of the
franchise tax, see §3.547 of this title (re-

lating to Taxable Capital: Accounting
Methods).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on December 12,
1994

TRD-3452329 Martin Cherry
Chiet, General Lew
Comptrolier of Public

Accournts

Earfiest possble date of adoption: January
20, 1995

For further information, please call: (512)
463-4028

* ¢ ¢
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WITHD RAWN

AINULES

——

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 10. COMMUNITY
DEVELOPMENT

Part I. Texas Department
of Housing and
Community Affairs

Chapter 49. Low Income
Housing Tax Credit Rules

* 10 TAC §49.15

The Texas Department of Housing ard Com-
mundy Affars has withdrawn from consider-
ation for permanent adoption a proposed new
§49 15, which appeared in the November 25,
1994, ssue of the Texas Register (19
TexRag 9333) The effective date of this with-
drawal 1s December 13, 1994

Issued in Austin, Texas, on December 13,
1994

TRD-9452342 Henry Flores

Executive Director

Toxas Department of
Housing and

Community Affairs
Effective date December 13, 1994

For futher information, please call (512)
475-3800

L 4 ¢ ¢

TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 331. Underground
Injection Control

Subchapter D. Standards for
Class I Wells Other than
Salt Cavern Solid Waste
Disposal Wells

e 30 TAC §331.62

The Texas Natural Resource Conservation
Commission has withdrawn from consxer-
ation for permanent adoption a proposed re-
peai of §331 62, which appeared in the June
28, 1994, ssue of the Texas Register (19
TexReg 5026) Tha effective date of this with-
drawal 1s Decembyr 12, 1994

Issued n Austin, Texas, on December 12,
1994

TRD-9452305 Mary Ruth Holder

Director, Lagal Services
Dwision

Texas Natural Resource
Conservation
Commission

Effective date December 12, 1994

For further information, please call (512)
239-6087

¢ ¢ ¢

. WITHDRAWN RULES December 20, 1994

The Texas Natural Resource Conservation
Commission has withdrawn from consider-
ation for permanent adoption a proposed new
§331 62, which appeared in the June 28,
1994, issue of the Texas Register (19
TexReg 5022) The effetive date of this with-
drawal is December 12, 1994

Issued in Austin, Texas, on December 12,
1994

TRD-9452304 Mary Ruth Holder

Director, Legal Services
Division

Texas Natural Resource
Conservation

Commission
Effective date December 12, 1994

Fer further information, please call (512)
239-6087

¢ ¢ ¢
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An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 10. COMMUNITY
DEVELOPMENT

Part V. Texas Department
of Commerce

Chapter 196. Tourism
Advisory Committee Rules

* 10 TAC §§196.1-196.16

Theo Texas Department of Commerce adopts
new §§196.1-196.16 as Tourism Advisory
Rules, without changes to the proposed text
as published in the Juns 14, 1994, issue of
the Texas Register (19 TexReg 4616)

Adoption of the rules will enable the public to
have information concerning the role of the
Tourism Advisory Committee in assisting the
Texas Depariment of Commerce’'s Tourism
Division in fulfilling its role of promating Texas
as a tourism destination.

The rules set forth the mission of the advisory
committee; the composition thereof, including
qualifications for regular and ex-officio mem-
bers; the minimum number of meetings; the
method of reporting to the agency; and the
manner and date of dissolution of the adwi-
sory committee. The rules also provide that
the advisory committee is subject to the
Texas Open Records Act and that the Texas
Department of Commerce will provide staff to
support the advisory committee.

No comments were received regarding adop-
tion of the new rules.

The new rules are adopted under the author-
ty of §§481.0044, 481.005, and 481.007 of
the Texas Govemment Code, Article
6252-33, Texas Civil Statutes; and the Ad-
ministrative Procedure Act, Chapter 2001 of
the Texas Government Code.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on December 13,
1994.

TRD-9452363 Deborah C. Kastrin
Exeautive Director
Texas Department of

Commerce
Effective deie. January 3, 1995
Proposal publication date: June 14, 1994

For futher information, please call: (512)
936-0178

L4 L4 ¢
TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Subchapter B. Commercial
Carriers

* 16 TAC §§5.21-5.46

The Rairoad Commission of Texas adopis
the repeal of Subchapter B, §§5 21-5.46,
without changes to the text as published in
the Novermber 8, 1994, wsue of the Texas
Register (19 TexReg 8825), and adopts new
Subchapter €E, §8§5 1001-5 1005,
51013-51015, and 5.1018-51020, with
changes to the text published in the Novem-
ber 8, 1994, issue of the Texas Register (19
TexReg 8825). The text of the repeals will not
be republished

The adopted action involves the repeal of all
sections within Subchapter B, and the adop-
tion of certan sections formerly within
Subchapter B as new sections within
Subchapter EE Other sections wrhin
Subchapter B that are no longer appiicable
pursuant to federal deregulation leg:slation
contained in H. R. 2739, enacling Title VI of
the Federal Aviation Admnistration Authori-
zation Act of 1994, effective January 1, 1985,
are not being adopted as new sections within
Subchapter EE. The federal legslation in-
cludes a federal preemption over any stale’s
regulation of prices, routes, or services of
most motor carriers pe:iorming for-hire trans-
portation. This repeal of §§5.21-5. 46 is
adopted in order to provide for the adoption of
a new Subchapter B, concerning Commercial
Carriers, which will contain new rules for use
by the Rairoad Commission of Texas.

Proposed new §§5.1006, 5.1007, 5.1008,
5.1009, 5.1010, 5.1011, 51012, 5. 1016,
51017, 5.1021, 51022, 5.1023, 5.1024,
5.1025, and 5 1026, are ot being adopted by
the commission. Proposed new §§5 1001-
5.005, 5.1913-5.1015, and 5.1018-5.1020 are
being adopted by the commission. The text of
the adopted sections will not be 1epublished.

The repeal of Subchapter B and the adoption
of new Subchapter EE will permi the pro-
posed adoption of a new subchapter B, effec-
tive January 1, 1995, concerning registration,
insurance, and safety requirements for com-
mercial carriers.

A public hearing was held to receive com-
ments on the proposed repeal and the pro-
posed new subchapter on December 1, 1994
Comments on the proposed repeal and new
Subchapter EE are summanzed as follows

Two comments were received Both com-
menls opposed the re-emaciment of
Subchapter B as Subchapter EE, on the basis
that the federal deregulation legsslailon would
make all of proposed Subchapter EE obso-
lete One comment specifically urged that
proposed §5.1013, conceming contract cam-
ers, not be adopted

The commssion disagrees that all of pro-
posed Subchapter EE is preempted by the
federal deregulation legslation, because this
legislation does not apply to the transporta-
ton of household goods or to motor bus com-
panies Several of the proposed sections in
proposed Subchapter EE are applicable to
transporters ol househoid goods and to motor
bus companies, consequently, the commis-
sion 15 adopling those sectons of proposed
Subchapter EE that bear on household goods
transporters and motor bus companies

No groups or associations commented re-
garding adoption of the repeals and new
Subchapter EE

Sections 5 21-5 46 within existing Subchapter
B are repealed pursuant to the Texas Motor
Camer Act, Texas Civit Statutes, Article
911b, which authorizes the commission to
presaibe rules and regulations for the opera-
tions of motor carriers

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on December 12,
1994.

TRD-9452385 Mary Ross McDonald

Assistant Director, Legal
Division, Gas
Utilitles/t.P Gas

Railroad Commission of

Texas
Effectve date' January 3, 1995
Proposal publication date November 8, 1994
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For further information, please call: (512)
463-7094

¢ L 4 ¢

Subchapter EE. Operating Cer-
tificates, Permits and Li-
censes

* 16 TAC §§5.1001-5.1005,
5.1013-5.1015, 5.1018-5.1020

The new sections are adopted under the
Texas Motor Camier Act, Texas Civi Stat-
utes, Article 911b, which authorizes the com-
mission to prescribe rules and regulations for
the aperations of motor camiers.

§5.1001. Compliance with Laws and Reg-
ulations. All motor carsriers, motor transpor-
tation brokers, and motor bus companies
shall conduct their operations in accordance
with all applicable laws of the State of
Texas and all applicable regulations of the
commission. All certificates, permits, and
licenses issued by the commission are sub-
ject to applicable provisions of law and of
these regulations as fully as if said laws and
said regulations were set forth verbatim in
each certificate, permit, and license.

§5 1002. Prohibition of Unauthorized Ser-
vices No motor carrier, motor transporta-
tion broker, or motor bus company shall
perform any service or services within the
jurisdiction of the commussion except those
which are authorized by a certificate, per-
mit, or license issued by the commission, or
specifically authorized by these regulations
for the class of which it 15 a member.

§5.1003. Call and Demand Service All
motor carriers shall have authority, unless
expressly prohibited by their respective cer-
tificates or permits, to render, in accordance
with applicable tariff provisions, call and
demand service upon the routes or within
the territories upon or within which they are
authorized to render service by their respec-
tive certificates or permits

§5 1004 Use of Highways.

(a) Each motor carrier and each
motor bus company shall use only those
highways which are authorized by its re-
spective certificates or permits. However,
motor carriers and motor bus companies
which operate in both interstate and mtra-
state commerce are not required to secure
additional authority from the commission to
use in interstate commerce any highway
which is included in the intrastate operating
authority granted by a certificate or permit
issued by the commission.

(b) All motor carriers and motor
bus companies duly authorized to perform
operations in interstate or foreign commerce
in Texas pursuant to the provisions of the

Interstate Commerce Act are hereby autho-
rized to use the highways of this state to
perform interstate operations within the
commercial zone of any municipality, as
provided by the order of the Interstate Com-
merce Commission in ex parte MC-37, 49
US.C. §10526.

§5.1005. Pick Up and Delivery Ser-
vice. All motor carriers are hereby autho-
rized, as an incident to the services
authorized by their respective certificates or
permits, to render pick-up and delivery ser-
vices to and from all points which are lo-
cated within the pick-up and delivery zones
prescribed by the commission in applicable
tariffs

§5.1013 Contract Carriers A contract
carrier permit shall not authorize the perfor-
mance of transportation services for more
than 15 shippers, unless 1t 15 1ssued to a
truckload contract carrier as that term 1s
defined in §5.1126 of thus utle (relating to
Truckload Contract Carmriers) A truckload
contract carrier permit cannot be limited as
to the number of parties or eligible contracts
to be served under such permit.

§5 1014 Duplicanion of Operating Authort-
tv From and after the effecuve date of
these regulations, no motor carrier shall be
granted in any proceeding operating author-
ity duplicative of that held by such carrier
under any existing certificate or permit; pro-
vided, however, that with respect to an ap-
phication for approval of the sale and
transfer of operating authority which n part
is duplicative of authority already possessed
by the purchaser, the commission may by
its order approve the sale and transfer, but
provide for merger of the duplicative por-
tion of said authority.

§5.1015 Joinder of Motor Carrier Certifi-
cates A specialized motor carrier may not
render a coordinated or through service not
authorized by any single certificate by vir-
tue of tacking, joining, or combining opera-
tions authorized under two or more
separately granted specialized motor carrier
certificates, or under two or more separately
granted portions of a consoldated certifi-
cate, unless after notice and hearing the
commission has found that public conve-
nience and necessity require such coordi-
nated or through service and has
specifically authorized same.

§5.1018 Cancellation, Suspension, and Re-
instatement of Intrastate Centificates or
Permits

(a) Conditions under which author-
ity may be involuntarily suspended or can-
celed The intrastate certificate or permit of
a motor carrier or motor bus company shall

be subject to cancellation under any of the
following conditions:

(1) failure to provide evidence
of continuous insurance or surety bond cov-
erage as required by §5.181 of this title
(relating to Evidence of Insurance Re-
quired);

(2) fadure to maintain the re-
quired continuous insurance or surety bond
coverage during the time the motor carrier
or motor bus company holds an intrastate
certificate or permit;

(3) fadure to file an annual op-
erating report as required by §5 81 of this
title (relating to Annual Report Required);

(4) failure to register equipment
as required by §5.151 of this title (relating
to Cab Cards),

(5) failure to renew voluntary
suspension or reactivate a suspended certifi-
cate or permit upon termunation of volun-
tary suspension under the provisions of
§5307 of this title (relating to Voluntary
Suspensions)

(b) Notice of insurance violation.
Upon receipt by the commission of notifica-
tion pursuant to §5.185 of this title (relating
to Termination) that a motor carrier or mo-
tor bus company’s surety bond, policy, or
certificate of nsurance will terminate after
30 days. the commisston shall send a letter
by first class mail advising the motor carrier
or motor bus company that upon termina-
tion of such insurance it must cease all
operations under 1ts certificate or permit

(c) Notice of other violation. If any
of the conditicns enumerated in subsection
(a)(2) and (4) of this section arises, the
commission shall noiify the motor carrier or
motor bus company that its certificate or
permut is subject to cancellation. Notifica-
tion that a certificate or permit is subject to
cancellation shall be by publication in the
Transportation Division notice

(d) Extension of ume for compli-
ance. A certificate or permit shall not be
subject to cancellation for noncompliance
with insurance requirements if, prior to the
termination of its current insurance, the mo-
tor carrier or motor bus company files proof
of insurance in accordance with §5.184 of
this title (relating to Insurance Carrier) The
time for filing such proof of insurance may
be extended for 30 days, during which time
the certificate or permit will remain in good
standing if, prior to the termination of iis
current insurance, the motor carrier or mo-
tor bus company files a certificate of insur-
ance or a copy of an insurance policy,
indicating new insurance at least equal in
coverage to the current minimum levels es-
tablished by the commission For good
cause, the period for filing operating re-
ports, registering equipment, or for other-
wise complying with applicable laws and
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regulations may be extended, in writing by
the director, a maximum of 60 days, during
which time the certificate or permit shall
remain in good standing if a request for
extension is filed with the cornmission prior
to the carrier’s certificate or permit having
been made subject to cancellation.

(e) Return to good standing prior to
cancellation.

(1) A cetificate or permit which
is subject to cancellation under this section
for failure to provide evidence of continu-
ous insurance or surety bond coverage as
detailed in subsection (a)(1) of this section
may be returned to good standing by the
director if, before the issuance of a commis-
sion order canceling, suspending, or amend-
ing the certificate or permit, the holder of
the certificate or permit files proof that the
condition which made the certificate or per-
mit subject to cancellation under subsection
(a)(1) has been corrected, together with a
fee in the amount of $1.00 for each day
prior to filing under this subsection during
which time the cestificate or permit was
subject to cancellation. Proof that there has
been no lapse in insurance or surety bond
coverage, only a failure to provide the com-
mission with evidence of this coverage,
shall include:

(A) an affidavit duly exe-
cuted by the insurance agent; or

(B) a certificate of insurance
from the insurance agent; or

(C) any other evidence
deemed acceptable by the commission.

(2) A certificate or perniit which
is subject to cancellation under this section
for failure to maintain the required continu-
ous insurance or surety bond coverage as
detailed in subsection (a)(2) of this section
may be returned to good standing by the
director if, before the issuance of a commis-
sion order canceling, suspending, or amend-
ing the certificate or permit, the holder files
proof that the condition which made the
certificate or permit subject to cancellation
under this subsection has been corrected,
together with a fee in the amount of $10 for
each day prior to filing under this subsec-
tion during which time the certificate or
permit was subject to cancellation. Proof
that the condition has been corrected shall
include an affidavit duly executed by the
holder of the certificate or permit showing
that:

(A) no accidents or losses
have occurred; and

(B) no claims have arisen; or

(C) all damages, losses, and
claims so arising have been satisfied.

(3) A certificate or permit which
is subject to cancellation under this section
for failure to:

(A) file an annual operating
report,

(B) failure to register equip-
ment; and/or

(C) failure to renew volun-
tary suspension or reactivate a suspended
certificate or permit upon termination of
voluntary suspension as detailed in subsec-
tion (a)(2)-(4) of this section, respectively,
may be returned to good standing by the
director if, prior to the issuance of a com-
mission order canceling, suspending, or
amending the certificate or permit, the
holder of the certificate or permit files proof
that the condition which made the certifi-
cate or permit subject to cancellation under
subsection (a)(2)-(4) has been corrected, to-
gether with a fee in the amount of $10 for
each day prior to filing under this subsec-
tion during which time the certificate or
permit was subject to cancellation.

(f) Cancellation The commuission
may cancel, suspend, or amend any certifi-
cate or permit which 1s subject to cancella-
tion under this section. No certificate or
permit shall be canceled, suspended, or
amended without notice by certified letter
mailed to the carrier’s current address on
file with the Railroad Commission pursuant
to §5.39 of this title (relating to Address for
Receipt of Service) setting a time and place
for hearing at which any interested party
may appear to show cause why the certifi-
cate or permit should not be canceled.

(g) Surrender of certificates and
permits, cards and plates, and cessation of
operations. Upon issuance of a commission
final order canceling or suspending a certifi-
cate or permit, the carrier shall immediately
return the certificate or permit, together
with all cab cards in the carrier's posses-
sion, to the commission or to any duly
authorized representative of the commis-
sion. The motor carrier or motor bus com-
pany shall concurrently cease all operations
under the certificate or permit.

(h) Reinstatement after cancella-
tion.

(1) Reinstatement of certificates
or permits canceled before enactment of this
section. Certificates and permits cancsled
prior to enactment of this section shall be
final for all purposes. Such certificates or
permits cannot thereafter be reinstated.

(2) Reinstatement of certificates
or permits canceled after enactment of this
rule.

(A) Commission may pro-
vide for reinstatement in cancellation order.
The Commission may, in the order cancel-
ing a certificate or permit, provide that the
certificate or permit may be reinstated if the
holder files a reinstatement application
within a specified period of time following
issuance of the cancellation order.

(B) Reinstatement authority
of director. The Commission, in the order
canceling a certificate or permit, may pro-
vide that the certificate be reinstated by the
director. Under this subsection, the director
shall reinstate a canceled certificate where
the holder of the canceled certificate files
with the Transportation Division:

(i) an application request-
ing reinstatement within the period provided
in subparagraph (C) of this paragraph;

(ii) evidence of insurance
or surety bond coverage as required by
§5.181 of this title (relating to Evidence of
Insurance Required);

(iii) evidence that all fees
have been paid;

(iv) an equipment report
as required by §5.151 of this title (relating
to Equipment Reports); and

(v) an annual operating
report as required by §5.81 of this title
(relating to Annual Report Required)

(C) Deadline for filing rein-
statement applications. The deadline for fil-
ing of reinstatement applications specified
in the cancellation order shall not be later
than two years after the issuance of the
cancellation order.

(D) Reinstatement fee.

(i) No application for re-
instatement of a certificate or permit can-
celed for failure to provide evidence of
continuous insurance or surety bond cover-
age as detailed in subsections (a)(1) and (f)
of this section shall be granted unless the
applicant shall pay to the commission a
reinstatement fee in the amount of $1.00 for
each day prior to the filing of the reinstate-
ment application during which time the cer-
tificate or permit was subject to
cancellation.

(i) No application for re-
instatement of a certificate or permit can-
celed for failure to maintain the required
continuous insurance or surety bond cover-
age, failure to file an annual operating re-
port, failure to register equipment, and/or
failure to renew veluntary suspension or
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reactivate suspended certificate or permit
upon termination of voluntary suspension as
detailed in subseciion (a)(2)-(5) of this sec-
tion, respectively, and subsection (f), shall
be granted unless the applicant shall pay to
the commission a reinstatement fee in the
amount of $10 for each day prior to the
filing of the reinstatement application dur-
ing which time the certificate or permit was
subject to cancellation.

§5.1019. Address for Receipt of Ser-
vice. Every holder of a certificate or per-
mit issued by the Railroad Commission
shall at all times maintain on file with the
commission their address for receipt of ser-
vice in all Railroad Commussion proceed-
ings. The address most recently filed shall
be presumed conclusively to be the current
address of the holder for all purposes.

§5.1020. Intercorporate Transportation Ex-
emption

(a) Statutory exemption provisions.
The transportation by motor vehicle for
compensation by a member of a corporate
family, as herewnafter defined. for other
members of such corporate famuly of prop-
erty which one member of the corporate
family leases for use in its primary busi-
ness, or of which one member of the corpo-
rate family 1s, or will become upon
delivery, the bona fide owner. manufac-
turer, or producer, and which is produced,
manufactured, or distributed as part of such
corporate family member’s primary busi-
ness, other than a transportation business
shall be authorized under a certificate of
notice issued by the commuission upon com-
plhiance with the terms of this section

(b) Defimtion of corporate family
A corporate famuly 1s defined as a group of
corporations consisting of a parent corpora-
tion and all subsidiaries in which the parent
corporation owns directly or indirectly a
100% interest

(c) Application for certificate of no-
tice. Before engaging 1n the transportation
defined 1n subsection (a) of this section, the
parent corporation shall file with the com-
mussion the followimng

(1)  an application for a certifi-
cate of notice in a form prescribed by the
commission on behalf of the corporate
member that is to provide the transportation
together with a list of the subsidiaries in-
volved and an affidavit that the parent cor-
poration owns directly or indirectly a 100%
interest in each of the participating subsid-
iaries;

(2) a certificate of insurance
which covers all motor vehicles to be used
« the transportation with public liability
and property damage insurance n the
amounts requred by §5.183 of this title
(relating to Minimum Limits) Each certifi-

cate of insurance filed with the commission
shall be accompanied by a filing fee of $25,
which fee shall be in addition to that re-
quired in paragraph (4) of this subsection;

(3) a statement identifying the
primary business of the parent corporation
and each participating subsidiary; and

(4) a $100 filing fee.

(d) Certificate of notice. A certifi-
cate of notice as defined in subsection (a) of
this section shall be issued in the name of
the corporation that provides the transporta-
tion and shall be carried in the cab of all
vehicles used to conduct intercorporate
transportation as defined in subsection {a)
of this subsection.

(e) Inspection of books and records.
Any corporation electing to engage in the
transportation authorized hereunder shall be
deemed to have given its consent to allow
authorized employees or representatives of
the commission to inspect the books and
records of all members of the corporate
family engaging in such transportation for
the sole purpose of insuring that all exempt
transportation provided other members of
the corporate family is in strict conformity
with the provisions of this section.

(f) Transfers A certificate of notice
issued under this section is not transferable

(g) Conditions under which a certif-
icate of notice shall be canceled. A certifi-
cate of notice shall be canceled for failure
to provide evidence of continuous insurance
as required by §5.181 of this title (relating
to Evidence of Insurance Required); for
failure to maintain the required continuous
insurance coverage during the time the cer-
tificate of notice 1s held; or for falure to
comply with subsection (e) of this section.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on December 12,
1994

TRD-9452386 Mary Ross McDonald

Assistant Director, Legal
Dwislon, Gas
UtllitlesLP Gas

Railrvad Commission of
Texas

Effective date' January 3, 1995

Proposal publication date' November 8, 1994
For further information, please call. (512)
463-7086

* L4 ¢
* 16 TAC §§521-5.32

The Rairoad Commission of Texas adopts
new §§5.21-5.32, within new Subchapter B,
conceming commercial cariers. Sections
521, 522, and 524 are adopted with
changes to the text as published in the No-
vember 8, 1994, issue of the Texas Register

(19 TexReg 883€). Sections 523, and
5.25-5. 32 are adopted without changes to
the text as published in the November 8,
1994, issus of the Texas Register (19
TexReg 8836).

The new sections are adopted to address
recent federal deregulation legislation con-
tained in House Bill 2739, enacting Title VI of
the Federal Aviation Administration Authori-
zation Act of 1994, effective January 1, 1995.
The federal legisiation includes a federal pre-
emption over any state’s regulation of prices,
routes, or services of most mctor cariers
performing for-hire transportation. New
§§5.21-5.32, within new Subchapier B create
a system of registration for commercial motor
vehicles, and insurance and safety require-
ments, to be effective January 2, 1995.

Within new §5.21, a new paragraph (J) is
being added 25 an exception to the definition
of “commercial motor vehicle " The new para-
graph makes it clear that motor buses are not
commercial motor vehicles and will not regis-
ter or otherwise be subject to the provisions
of new Subchapter B. The commission in-
tends 1o revise its regulations concerning mo-
tor bus companies, and intends to include
motor buses within those provisions rather
than to treat them as commercial camiers
under thesse proposed rules A new para-
graph (K) is being added as an exception to
the definifion of "commercial motor vehicle,”
clanfying that recreational vehicles are not
commercial motor vehicles and will not be
requred to register or otherwise be subject to
the provisions of new Subchapter B

In §522, a new subsection (b) 1s being
added, to provde transtion rules for motor
carriers currently operating under certificates
of public convenience and necessty, permis,
or commercial motor vehicle registration with
the commission under the Texas Motor Car-
rier Ad. The new subsection (b) states that
motor carriers currently operating under cer-
tificates of public convenience and necessity,
permits, or registered commercia! vehicles do
not have to register as commercial caniers
on January 1, 1995, but may continue to
operate until the expiration date of their exist-
ing cab cards, after which time they will need
to register as commercial camers Such carri-
ers will be requred to comply with all olher
requrements of the new Subchapter B from
and after January 2, 1995. New language is
also being added to §5 22(a) to provide that
such motor camers may continue to operate
under the transtion provisions of §5.22(b).
The remaining subsections have been relet-
tered to accommodate new §5.22(b). Section
5.22(e) 15 being deleted in its entirety, be-
cause any need lor required identifying marks
on power unis s outweighed by the substan-
tial expense 1o commercial carriers of placing
such marks on each commercial moter vehi-
cle operated by a commercial carrier and
because of existing statutory requirements for
markings in Texas Civil Statutes, Aricle
67G1c-1 §6. Section 5 22(f) i1s being amended
to clanty that a violation of any federal or
state safety regulations 1s a violation of
Subchapter B Section 5.22(j) 1s beng
amended to substitute “legal agent for service
of process” fcr "ownership” in -he information
fo be supplied the commission by a commer-
cial camer, because this information would be
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more helpful if it becomes recessary to serve
a commercial camier with process or other
legat notice.

Section 5 24(c) is being amended to require
minimum insurance coverage in the amount
of $500,000 for combined single limit for
bodily injuries to or death of all persons killed
in any accident, and loss or damage in any
one accident to the property of others (ex-
cluding cargo), for all commercial carriers,
without regard to the weight of the commer-
cial motor vehicles, exclusive of certain trans-
porters of hazardous wastes, hazardous
materials, and hazardous substances, as de-
saibed in §5.24(d). Subsection (e) is being
amended to clarify that notification of cancel-
lation of insurance coverage must come from
the insurer, in keeping with proposed §5.27

The adoplion of the new sections within new
Subchapter B will streamline the registration
process for commercial motor vehicles and
clarify for the public the regstration, insur-
ance, and safety requirements for commercial
motor vehicles. In addition, the adoption of
the new sections within new Subchapter B
will ensure that commercial motor vehicles
have adequate insurance coverage and com-
ply with safety requirements for the public's
protection

A pubhc hearnng was held to receive com-
ments on the proposed rules on December 1,
1994. Wrtten and oral comments were re-
ceived to the proposed rules Comments 1o
the proposed rules are summarized as fol-
lows.

(1) The detintion of "commercial camer”
should be amended to exclude from the det-
niton those commercal carmers and/or
household goods carriers that operate wholly
within  commercial zones as defined In
Subchapter P of thes title, because such regu-
lation is unnecessary, and s thus not contem-
plated under the lederal deregulation
legislaton The commenter states that the
publhic would still be protected, because proof
of insurance is required before a motor vehi-
clke can recenve its lcense plates The
commenter also suggests that no dentitying
marks be required on comimercial motor vehi-
cles operating exclusively within a commer-
cal zone, because such consitutes
unnecessary governmental regulation

(2) The defintion of "commercial motor vehi-
cle” should ba changed to provide that all
motor vehicles that provide for-hire courer
seivice to the public are commercial motor
vehicies, without regard to the gross weight
rating of such vehicles The commenter
ctates that many courier services hire drivers
who own and operate privaie passenger cars
or light trucks, and that these vehicles often
do not have commercial insurance coverage
The commenter points out that insurance
companies are not obligated to pay claims
when the such claims arise from an accident
occurring dunng a commercial delivery

(3) The definition of "commercial motor vehi-
clke” should not have any distingurshing crite-
na as regards the weght of a vehicle The
commenter states that any vehicle that s
commercial in nature should be subject to the
registration process, and that no exemptions
should be allowed

(4) Any commercial carmrier that is required to
register with any other state agency in a
manner equivalent to the proposed rules
should be exempted from this system of reg-
wstration, so as to avoid unnecessary regula-
tion. The commenter suggests that
transporters of medical waste are requred to
register under Texas Natural Resource Con-
servation Commission rules and that there
are differences in the registration systems
that can be easily corected. The Texas Natu-
ral Resource Conservation Commission does
not provide for insurer notification upon can-
cellation of coverage or administrative penal-
tes, however, the commenter states that the
Texas Natural Resource Conservation Com-
mission would be receptive to changing is
rules to accommodate these topics

(5) The mimimum limits of financial responst-
bilty should be the same for all commercial
vehicles, and these limits should be equal to
the federal hmis or, at the very least, be
$500,000 Several commenters state that the
proposed minimum limits of financial respon-
sihility for commercial camers with a gross
weight rating of 26,001-48,000 pounds are
wholly inadequate The commenters also
state that the amount of damage that could
be caused by a commercial motor vehicle
with a gross weight rating of 48,000 pounds
would be virtually dentical to that of a com-
mercial motor vehicle with a gross weight
rating of 48,001 pounds, so that any distinc-
tion 1s arbirary and contrary to free-market
competition Commenters also suggest that
diterent Insurance requirements wili cause
under-reporting of gross weight ratings by
commercial camers in an attempt to take
advantage of the lower inswance requwe-
ments, thus creating a danger to the public n
the form of undennswed commercial motor
vehicles being operated on slate roadways
One commenter also states that, for dnvers
with good driving records, f could cost as
ittle as $500 to go from $20,000 worth of
nsurance coverage to $500,000 worth of m-
surance coverage

(6) Betler assurances should be grven 1o the
public that a commercial camer has ade-
quate, active insurance coverage Comments
suggest that a commercial carner could can-
cel its insurance coverage and that, despie
the 30-day cancellaton notice requrement
from the insurance company to the commis-
sion, the public would not be able to tell that
mnsurance has been cancelled, because the
commercial camer woukd still be in posses-
sion of an insurance company issued card
indicating that the commercial carmer is n-
sured Similarly, comments suggest that a
cab card could appear to be vahd, leading a
shipper to assume that a commercial camier
1s properly nsured when, in fact, such com-
mercial camrer's nsurance coverage may
have been cancelled

(7) The commission should promulgate a
form for insurance companies to submit to the
commission regarding evidence of insurance
coverage for a commercial camer that 1S ex-
pressly hmited to coverage for named vehi-
cles wthin a polcy, and that does no
obligate an insurance company to cover, gen-
erally, a particular commercial carrier's com-
mercial motor vehicles The commenter
states that federal deregulation removes the

safeguards formerly afforded an insurance
company by virtue of the commission's deter-
mination of a carmrier’s fitness *> operate in
regulated {ransportation

(8) More detailed and stringent safeiy regula-
tions should be in the rules, including safety
traming requirements for drivers of commer-
cial motor vehicles and equipment specifica-
tions A commenter also states that the
commission should conduct equipment in-
spections to ascertain safety violations

(9) Section 529 should be deleted, because
the commssion has no statutory authorty to
regulate insurance agents and because an
international stamp program s contrary o
state and federal statules. The commenter
states that there is pending Itigation on this
issue As further support for deleting §5 29,
the commenter asserts that the section vafl
cause inswrance agents to break the law and
to lose legtimate business

(10) Product habilty nsurance coverage
should be required for any commercial carmier
operating homemade equipment

(11) There should be recyprocal agreements
with surrounding states regarding the regis-
tfration process

(12) The commission should add a rule 1o
provide for increased personnel to enforce
the proposed rules

(13) Tow trucks should not be requied 1o
register under this proposed system A com-
ment was aiso received that tow trucks
should be required to register under the pro-
posed system

(14) Inteistate camers should not be allowed
to make intrastate movements in Texas using
single np insurance, but should be requiwed
to register and obtan the requved msurance
as specified in proposed Subchapter B The
commenter states that imerstale carrers
should be required to share n the cost ol
msurance rates that Texas businesses are
required to pay

(15) Provision should be made for the transi-
tion from renewal of cab cards under the
curent rules to the registration process urnder
proposed new Subchapter B

(16) The commission should add rules that
would be optional to commercia! camers de
snng {o operate under such rules, to deal
with cargo claims, cedit, and umiform bill of
lading provisions

(17) The tederal deregulation legislation does
not apply to intrastate regulation of hazardous
waste, therefore, carriers of hazardous waste
should be removed from the proposed sys-
tem of registration and continue to be regu-
lated as specialized motor camers under the
Motor Camrer Act

(18) The commission shouid not require ongr-
nal cab cards to be maintained in commercial
motor vehicles, because this places an un-
warranted financial burden on commercial
camers The commenter states that if there i1s
a delay n receiving a cab card, a commercial
motor vehicle woukl be non-productive, and
the commercial carrier would lose revenue
The commenter suggests that the comnus-
sion use an expedting service or fax cab
cards to commercial cariers
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(19) Although household goods carriers are
exempled from the defintion of "commercial
motor vehicle,” the commission should aiso
exemp! such carriers from the definition of
"commercial camer,” to further clarify that
household goods carriers are nol subject to
the proposed registration system The
commenter also states that the commission
should specify that if a household goods car-
rier also carries commodities other than
household goods, 1t does not have to register
as a commercial carrier under the proposed
new Subchapter B

Other comments were received ielating to the
state's reaction to the federal deregulation
legislation, which comments are not suscepti-
ble to being addressed within the rulemaking
function of the commussion

The comrmussion disagrees with the portion of
comment (1) that concerns an exemption for
commercial cammers operating exclusively
within a commercial zone Metropolitan ar-
eas, which comprise commercial zones, are
high-traffic areas, and the need for adequate
insurance coverage and safety practices are
greater n these areas than in rural, less
congested areas of the statle The commis-
son agrees wih the portion of comment (1)
that concerns dentifying marks on vehicles,
and has deleted that requrement because of
a similar requrement in Texas Cwvil Stalutes,
Articie 6701c-1 §6

The commussion disagrees with comment (2),
concerning classiftying all motor vehicles op-
erating in couner service as commercial mo-
tor vehicles, and wth comment (3).
concerning ehmminating the gross weight re-
striction from the defintion of commercial mo-
tor vehicles Tlexas Cwvil Statutes, Ancle
6701d §139(a)(2) establishes the scope of
commission junsdichion over commercial mo-
tor vehkcles as hmited to commercial motor
vahicles with a gross wexght rating of 26,001
pounds or more, wih an exception for tians-
porters of hazardous wastes, matenals, or
substances Consequently, the commission
has no statutory authority to promulgate rules
with respect to vehicles with gross weight
ratings of 26,000 pounds or less

The commission agrees with comment (4) 1o
the extent thal it would be willing to conser
future exemptions tor any commercial motor
vehicle that 1s required to comply with another
state agency's requremenls that ae equiva-
lent to those being proposed in Subchapter B,
however, the commission has no information
indhcating that any group of commercial cam-
ers 1s requmed to comply with ancther agen-
cy’s rules that are equwalent to these
proposed rules The commussion drsagrees
that # should provide for an exemption con-
templated by comment (4), absent the oppor-
tunity to study any other agency’s ruies 1o
determine whether such rules are equivalent
to proposed Subchapter B

The commission agrees with comment (5),
that the minimum limits of financial responst-
biiity should be the same for all commercial
carriers under this proposed Subchapter B,
except for those transporting hazardous
wastes, matenals, or substances as set out In
proposed §524(d) The commission dis-
agrees that these hmits should be made
equal to the federal imits of $750. 000 at ttus

time, because the commission has not had
the opportunty to fully evaluate the fiscal
impact that would occur to commercial cam-
ers upon rasing insurance rates from the
cumrent levels applicable to commercial motor
vehicles with a gross weight rating of more
than 48,000 pcunds to the federal levels.
However, the cormmission agrees that there is
no weight-based justdfication for the different
amounts of insurance coverage required of
commercial carriers The commussion agrees
that all commercial camers, except as pro-
vided in proposed §5 24(d), should be subject
to mnimum hmits of financial responsibility in
the amount of $500,000

The commussion agrees with comment (6),
concerming cab cards The commission
agrees thal a commercial camer’s insurance
coverage could be cancelled and that a ship-
per could potentially rely on the existence of a
cab card as indicating that a commercial car-
ner has effective insurance in the required
amounts The cornmission, in response to
this comment, s placing a commission tele-
phone number on each cab card issued un-
der this proposed Subchapter B This will
allow shippers and others to contact the com-
mission {or information on whether the com-
mussion has received from an mnsurer any
notice of cancellation of a commercial cam-
er's msurance coverage

The commussion disagrees with comment (7),
concerning amending the commussion’s notifi-
calion form to be provided to the commussion
by an insurance agent upon cancellalion of a
commercaal camer's inswrance coverage The
commission does not conirol t¢ whom an
nsurance agent issues a policy of insurance
coverage, and considers it the responstilty
of the mnswance agent to determine which
vehicles are being insured by a commercial
camer In addtion, the commrssion wishes to
maintain consistency with federal practices in
this area, and does not have the personnel
resources to accomplish the objective of the
comment

The commussion disagrees with comment (8).
that more specific safety regulations should
be sel out in proposed Subchapter B, be-
cause the safety requrements of Subchapter
B provide that any violation of the Motor Car-
ner Safety Act, Texas Cwil Statutes, Article
6701d, and any violation of any rule or order
adopted or ssued related to the safety provi-
sions of the Motor Camer Safety Act, are
violations of proposed Subchapter B  Also,
federal law, as set out n 43 Unied States
Code, §2507(c)(4), substantially restricts the
authorty of a state agency to enact salety
regulations more stningent than the federal
requirements The commission has not been
provided sufficient information to indicate er-
ther that the Motor Carrier Safety Act and its
rules and orders will not adequately protect
the salety needs of the public, or that such
act and the implementing rules must be re-
primed in proposed Subchapter B

The commussion does not consder this
rulemaking proceeding an appropriate con-
text in which 1o address the pending litigation
referred to in comment (3) The commission
disagrees that i lacks authorfly to conduct the
international stamp program or to requwe the
participation of insurance agents as set out In
proposed §529 The Thad Court of Appeals,

in Internatonal Insurance Agency, Inc vs
Railroad Commission of Texas, the lawsuit
referenced by the commenter, upheld the
commission’s authority to establish an inter-
national stamp program, including requiring
certain conduct by insurance agents. No in-
junction prohibits the commission from acting
under s vahd authorty pending further ap-
peals of this ruling

The commission disagrees with comment
(10), concerning adding a requrement that
commercial carriers, operating homemade
equipment, carry product liabilty insurance,
because there s no statutory authority for
such a requirement

The commission disagrees with comment
(11), conceming a need to make a reciprocal
agreement with sumrounding states for pro-
posed Subchapter B, because the provisions
of proposed Subchapter B apply only to intra-
state transportation, and do not purport to
address interstate tralfic

The commission disagrees with comment
(12), stating that proposed Subchapter B
should contain a rule thatl adds personnel to
enforce the remaining provisions of proposed
Subchapter B, because this is not a
rulemaking function In adddion, the commis-
son has recently restructured its Transporta-
tion Diviston in order to ensure that it has
sutficient personnel to address concerns such
as that raised by comment (12)

In response o the portion of comment (13)
stating that tow trucks should not be required
to register under the proposed system, the
commission siates that the proposed
Subchapter B already exempls tow trucks
from the commercial camer registration pro-
cess Instead, tow trucks will register under
the Tow Truck Act, Texas Civil Statutes, Artr-
cle 6687-9b This 1s accomplished by exempt-
ing tow truck owners from the defintion of
“commercial camer,” set out in §521. The
commission disagrees with the portion of
comment (13) stating that low trucks should
be requred to register under the proposed
system, because the Tow Truck Acl provides
a complete system of registration, specific to
the tow truck industry, that meelts all the re-
qurements of the proposed registration sys-
tem

The commuission agrees that, at this time, tnp
mnsurance should not be made available to
interstate camers for infrastate movements,
as stated in comment (14), because currently
the number of such movements does not
justity the administrative cost of establishing a
temporary registration program for interstate
carrers making single-trip intrastate move-
ments The commission may consider this
1ssue at a later time, should the need for such
a program develop

The commission agrees with comment (15),
and has amended proposed new Subchapter
B to provide a transition rule from cument
rules 1o the new registration system.

The commussion disagrees with comment
(16), concerning including optional rules for
commercial cariers with regard to cargo
claims, credit, and uniform bill of lading pro-
cedures, because such rules would not apply
to all commercial camiers, absent a carrier’s
consent, and because such rules do not fall
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within the scope of proposed new Subchapter
B, covering registration, insurance, and safety
7equirements for commercial camers. The
commission will consider any petition tor
rulemaking in this regard, but disagrees that
the proposed subchapter is the appropriate
place to locate any such rules.

The commission disagrees with comment
(17), that transporters of hazardous waste are
exempted from the federal deregulation legis-
lation. The commission is aware thai different
junisdictions have taken conflicting positions
on this issue; however, the commission re-
gards classification of transporters of hazard-
ous waste as commercial carriers to be within
the law. In addition, the commission consid-
ers it to be in the public interest to register
such transporters as commercial cariers,
thus providing the public with assurances that
such transporters are operating with the req-
uisile levels of insurance coverage and ac-
cording to all state and federal safety
regulations

The commission disagrees with comment
(18), stating that the commission should not
require that original cab cards be maintained
in commercial motor vehicias, because the
potential for fraud is too great. If copies of cab
cards are allowed to be carried in commercial
motor vehicles instead of originals, a com-
mercial carier could reproduce a cab card
and place t in a commercial motor vehicle
without registering that vehicle with the com-
mssion Similarly, use of a reproduced cab
card could aliow a commercial carrier to oper-
ate a commercial motor vehicle without the
required nsurance coverage. The commis-
sion can usually issue cab cards the same
day as requested, it all other regisiration re-
quwements are met Expediting services are
available to camers for same day or overnight
delivery of cab cards

The commission disagrees with comment
(19)'s assertion that househoid goods carriers
should be exempt from the definition of "com-
mercial camier,” because to do so would al-
low household goods camers operating in
unregulated traffic 1o continue to operate out-
side any system of regstration, depriving the
public of any assurances that such camers
are operating with the requisite amount of
insurance and in comphance with all state
and federal safety regulations Only transport-
ers of household goods operating pursuant to
8 specialized motor camer certificate of pub-
lc convenience and necessity issued by the
sommission are exempl from the definition of
"commercial motor vehicle " Therefore, the
commission also disagrees that it needs to
amend the rules to specify that a certificated
household goods carrier that also transporis
non-household goods commodities has to
register with the commission as a commercial
carrier.

The Sand & Gravel Motor Carriers Associa-
tion commented against adoption of proposed
§5.24, as written The Texas Towing & Stor-
age Association commented generally
against adoption of the sections within new
Subchapter B. The Texas Motor Transporta-
tion Association, Inc, commented against
proposed §§5.21, 5 23, and 5 24, as written
The Texas Tank Truck Carriers Assouiation,
Building Materials Camiers Bureau, Inc , and

the Texas Association of Cement Transport-
ers, Inc, submitted comments suggesting
changes to §5.24, but were generally in favor
of adoption of the sections within new
Subchapter B.

The new sections and subchapter are
adopted pursuant to Texas Cwil Statutes, Ar-
ticle 911b, §§ 4(a)(1), 4(a)(12), 4(a)(13), 13,
and 13aa, which authorize the commission to
define and register commercial motor vehi-
cles; to prescribe rules for safety of motor
carriers and to receive reposts on safety viola-
tions, to set insurance coverage amounts and
to ensure that insurance coverages are main-
tained; and to invoke certain sanctions for
viotations of its rules. The new sections and
subchapter are also adopted pursuant to
Texas Civil Statutes, Arlicle 6701d §139(c)
and (), which authorizes the commission to
require insurance coverage for commercial
carriers and to impose certain sanctions for
failure to maintain the required insurance cov-
erage.

§5.21. Déefinitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise

Cab card-A document issued by the
commission, continuously maintained in a
commercial vehicle, identifying that vehucle
as operating under a specific commercial
carrier’s certificate of registration

Certificate of insurance-A certificate
prescribed by and filed with the commis-
sion, 1n which an insurance carrier or surety
company warrants that a commercial carrier
for whom the certificate 1s filed has the
minimum coverage required by §5.24 of
this title (relating to Minimum Limits of
Financial Responsibility), and that the in-
surance carrier or surety company will not
cancel such coverage except upon notice 1o
the commission as required by §5.27 of this
title (relating to Termination of Insurance
Coverage)

Certificate of registration-A certifi-
cate 1ssued by the commission to a commer-
cial carrier, containing a unique number

Commercial carrier-Any person that
operates or causes the operation of a com-
mercial motor vehicle upon the public high-
ways of the State of Texas. This definition
does not include a tow truck owner as that
term is defined in §5.802 of this title (relat-
ing to Definitions).

Commercial motor vehicle~Any mo-
tor vehicle with a gross weight ratng of
26,001 pounds or more, designed or used
for the transportation of property For the
purposes of this title, a vehicle transporting
any of the commodities Llsted in
§5 24(d)(1)-(3) of this title (relating to Min-
imum Limits of Financial Responsibility) is
a commercial motor vehicle if such vehicle
has a gross weight rating of 10,000 pounds
or more. All tow trucks, as that term is
defined in §5.802 of this title (relating to
Definitions) are commercial motor vehicles,
regardless of the gross weight rating of the

tow truck. Notwithstanding the foregoing,
the following are not commercial motor
vehicles:

(A) a vehicle registered with
the commission pursuant to §9.17 of this
title (relating to LP-Gas Transport);

(B) a farm vehicle operating
within Texas with a gross vehicle rating of
less than 48,000 pounds or a vehicle operat-
ing in Texas that is transporting a seed
cotton medule;

(C) a vehicle transporting
household goods as that term is defined in
§5.251 of this title (relating to Authority),
pursuant to a specialized motor carrier cer-
tificate of public convenience and necessity
issued by the Commission

(D) a vehcle transporting
property exclusively in interstate or foreign
commerce pursuant to subchapter T of this
title (relating to Single State Registration of
Interstate Motor Carrier Operations);

(E) a vehicle operated by any
governmental entity,

() a vehicle transporting
property for an electric cooperative orga-
nized pursuant to the provisions of Texas
Civil Statutes, Article 1528b;

(G) a vehicle transporting
property for a telephone cooperative orga-
nized pursuant to the provisions of Texas
Civil Statutes, Article 1528c;

(H) a wvehicle transporting
property for a non-profit water supply or
sewer  service corporation  organized
pursuant to the provisions of Texas Civil
Statutes, Article 1434a;

() a vehicle transporting al-
coholic beverages pursuant to a wholesale
permit or license issued by the Texas Alco-
holic Beverage Commission under the pro-
visions of the Texas Alcoholic Beverage
Code;

() motor buses; and

(K) recreational vehicles.

Commission-The Railroad Commis-
sion of Texas.

Director-The director of the Trans-
portation/Gas Utilities Division of the Rail-
road Commission of Texas. Any act or
function herein assigned to the director by
the commission may be delegated by the
director.
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Gross weight rating-The maximum
loaded weight of any combination of truck,
tractor, and trailer equipment, as specified
by the manufacturer of the equipment. If the
manufacturer’s rating is unknown, the gross
weight rating is the greater of:

(A) the actual weight of the
equipment and its lading; or

(B) the maximum lawful
weight of the equipment and its lading.
Person-An individual, firm, partner-
ship, corporation, company, association, or
joint stock association, or other legally ap-
pointed receivers or trustees.

§5.22. Application for Certificate of Regis-
tration.

(a) Commercial carrier registration
required. No commeicial carrier shall oper-
ate any commercial motor vehicle upon the
public streets and highways of this state
unless the commission has issued a certifi-
cate of registration to such carrier, as pre-
scribed by this subchapter, or unless the
commercial carrier is operating a commer-
cial motor vehicle pursuant to subsection
(b) of this section.

(b) Transitional operations. Each
commercial carner operating, on December
31, 1994, pursuant to a certificate of public
convenience and necessity or a permit under
the Texas Motor Carrier Act, or operating
as & commercial motor vehicle registered
with the commission under the Texas Motor
Carrier Act, §4(a)(13), shall be allowed to
continue o operate as a commercial carrier
after January 1, 1995, untl the expiration
date of such carrier’s current cab cards,
without filing an application, registering
equipment, or paying filing fees pursuant to
this sechon Each commercial carrier oper-
ating under this subsection shall comply
with all other requirements of this subsec-
tion from January 1, 1995, through the ex-
piration date of such carrier’s current cab
cards. At the expiration date of the cab
cards of a commercial carrier formerly op-
erating under a certificate of public conve-
mence and necessity, permit, or commercial
motor vehicle registration, such commercial
carrier shall register its commercial motor
vehicles according to the requirements of
this subchapter if it desires to continue to
operate as an intrastate commercial carrier.
Any motor carrier operating under a certifi-
cate of public convenience and necessity,
permit, or commercial motor vehicle regis-
tration, that does not wish to continue oper-
ating as an intrastate commercial carrier on
or after January 1, 1995, shall notify the
director on or before December 31, 1994,
so that such carrier’s cab cards will be
cancelled and returned to the commission.

(c) Form of application. The appli-
cation for a certificate of registration shall

be in the form prescribed by the commis-
sion.

(d) Filing of application. The appli-
cation for certificate of registration shall be
filed with the Transportation/Gas Utilities
Division of the Railroad Commission of
Texas, at P.O. Box 12967, Austin, Texas
78711-2967.

(e) Equipment registration and re-
ports. Each commercial carrier is responsi-
ble for the registration of all commercial
motor vehicles used in its operations, and
shall identify each commercial motor vehi-
cle by filing an equipment report prescribed
by the commission. No commercial carrier
shall operate any commercial motor vehicle
without a valid cab card issued for that
vehicle pursuant to §5.23 of this title (relat-
ing to Cab Cards). Any subsequent registra-
tion of equipment shall be accompanied by
a supplemental equipment report and the
applicable fees set out in subsection (g) of
this section. Each commercial motor vehicle
shall be identified by its motor vehicle iden-
tification number, make, model year, and
the unit number assigned to the commercial
motor vehicle by the commercial carrier.
The commercial carrier’s certificate of reg-
istration number shall be assigned to each
motor vehicle registered by the commercial
carrier.

(f) Safety affidavit. Each commer-
cial carrier shall complete, as part of the
application, an affidavit stating that the
commercial carrier has knowledge of and
will conduct operations in accordance with
all federal and state safety regulations. Each
failure to conduct operations in accordance
with all federal and state safety regulations
shall constitute a violation of this
subchapter.

(g) Filing fees.

(1) Commercial motor vehicle
registration. The fee for registering a com-
mercial motor vehicle shall be $10 for each
vehicle. The fee will not be prorated. Sub-
ject to the provisions of subsection (i) of
this section, registration of a commercial
motor vehicle shall be effective for one
year, unless revoked. cancelled, or sus-
pended as provided in §5.32 of this title
(relating to Administrative Sanctions).

(2) Form of payment. All fees
paid pursuant to this subchapter shall be in
the form of a check or money order, pay-
able to Texas State Treasurer, or other com-
mercial payment method approved by the
commission.

(h) Incomplete applications. Any
application for registration that is incom-
plete may be conditionally accepted by the
director. Conditional acceptance shall in no
way constitute approval of the application.
The director shall notify the applicant of the
additional information necessary to corn-
plete the application. If the applicant does

not supply all necessary information within
45 days from notification by the director,
the application will be dismissed and all
fees will be retained.

(i) Renewal of commercial motor
vehicle registrarion. Each commercial car-
rier will be assigned an annual date for
renewal of the registration of its commercial
motor vehicles according to the last digit of
the carrier’s certificate number, as follows:
If the last digit is: Renew before the first
day of: 1 Janvary 2 February 3 March 4
April 5 May 6 June 7 July 8 October 9
November 0 December To ensure timely
renewal of registration, all renewal applica-
tions shall be received by the commission
no later than 15 calendar days prior to the
carrier’s annual registration date.

() Change of name, address, or le-
gal agent for service of process. A commer-
cial carrier shall notify the director, in
writing, of any change of name, address, or
legal agent for service of process no later
than the effective date of the change.

(k) Registered agent and address
for service of process. Each commercial
carrier shall have and continuously maintain
with the commission for the purpose of
administrative or civil service of process:

(1) a registered office in Texas
that may be, but need not be, the same as its
principal place of business; and

(2) aregistered agent that is ei-
ther an individual resident of Texas whose
business office is identical with such regis-
tered office, a domestic corporation, or a
foreign corporation authorized to transact
business in Texas that has a business office
identical with such registered office.

§5.24. Minimum Limits of Financial Re-
sponsibility.

(a) Filing required. Every commer-
cial carrier shall file and maintain evidence
of currently effective bodily injury and
property damage liability insurance, in the
amounts required by subsections (c) and (d)
of this section, and such commercial carrier
shall not operate any commercial motor ve-
hicle upon the highways of this state unless
the carrier has filed and the commission has
accepted evidence of currently effective in-
surance, as prescribed by subsection {e) of
this section. Operation of a commercial mo-
tor vehicle over the public highways of this
state without the appropriate insurance cov-
erage in effect and on file wath the commis-
sion shall be a violation of this subchapter.

(b) Submission of evidence of fi-
nancial responsibility. The evidence of fi-
nancial responsibility, as prescribed by
subsection (e) of this section, shall be sub-
mitted prior to approval of the original ap-
plication for certificaie of registration
required by §5.22 of this title (relating to
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Applications for Certificates of Registra-
tion).

(¢) Commercial carriers. The mini-
mum limits of financial responsibility for
commercial carriers are hereby prescribed
as follows: combined single limit for bodily
injuries to or death of all persons injured or
killed in any accident, and loss or damage
in any one accident to the property of others
(excluding carge) ~-$500,000. These mini-
mums do not apply to certain transporters of
hazardous wastes, hazardous materials, and
hazardous substances, as described in sub-
section (d) of this section.

(d) Commercial carriers of hazard-
ous materials. For all commercial carriers
operating commercial motor vehicles with a
gross weight rating of 10,000 pounds or
more that are required to utilize hazardous
materials placarding for the transportation
of a commodity specified in this subsection,
the following combined single limits apply
to bodily injuries to or death of all persons
injured or killed 1n any accident, and also
apply to loss or damage in any one accident
to the property of others'

(1) Hazardous substances, as de-
fined in 49 Code of Federal Regulations
§171.8, transported in cargo tanks, portable
tanks, or hopper-type vehicles, with capaci-
ties in excess of 3,500 water gallons; or n
bulk Classes A or B explosives, poison gas
(Poison A), liquified compressed gas or
compressed gas, or highway route con-
trolled quantity radioactive materiais as de-
fined 1n 49 Code of Fedeial Regulations
§173.403 (excluding cargo)-$5.000,000.

(2) Oil listed in 49 Code of Fe-
deral Regulations §172 101; hazardous
waste, hazardous materials and hazardous
substances defined in 49 Code of Federal
Regulations §171.8 and listed in 49 Code of
Federal Regulations §172 101, but not men-
rioned 1n paragraphs (1) or (2) of this sub-
section (excluding cargo)-$1,000,000

(3) Any quantity of Classes A or
B explosives; any quantity of poison gas
(Poison A); or any highway route controlled
quantity of radioactive materials as defined
in 49 Code of Federal Regulations §173 403
(excluding cargo)-$5,000,000.

(e) Proof required. The evidence of
bedily injury and property damage liability
insurance required by this section shall be
in the form set forth by the commission,
and shall be duly completed and executed
by an authorized represenuative of an insur-
ance company holding a certificate of au-
thority to transact such kinds of insurance
business in the State of Texas, or by a
surplus lines insurer approved by the Texas
Department of Insurance. The cancellation
of a policy of insurance may be effected
only by the insurance company giving 30
days’ notice in writing to the commission
The 30 day notice period will be calculated

from the date notice is actually received by
the commission.

(f) Self-insurance. Notwithstanding
the provisions of this section, a commercial
carrier may be authorized to self-insure for
bodily injury and property damage liability
in lieu of filing proof of insurance, as pro-
vided in §5.28 of this subchapter (relating
to Qualificauovn as Self-Insurer).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued n Austin, Texas, on December 12,
1994

TRD-9452387 Mary Ross McDonald

Assistant Director, Legal
Division, Gas
UtiltiesLP Gas

Rallroad Commission of

Texas
Effeclive date: January 3, 1995
Proposal publication date: November 8, 1994

For further information, please call: (512)
463-7086

L * ¢

Subchapter W. Registration of
Commercial Carriers
* 16 TAC §§5.501-5.508

The Rairoad Commission of Texas adopts
the repeal of Subchapter W, §§5 501-5.508,
concesning registration ol commercial carri-
ers, without changes to the proposed text as
published in the November 8, 1994, issue of
the Texas Register (19 TexReg 8841)

The repeals are adopted because the com-
mission adopted a new subchapler that ad-
dresses the inswrance and registration
requrements of all commercial camiers, as
that term is defined in the new subchapter.
The repeals will aflow the accommodation of
a new subchapter containing corprehensive
insurance and registration provisions for com-
mercial carriers

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted pursuant to the
Texas Motor Carrier Act, Texas Civil Stat-

utes, Article 911b, which authorize the com-
mission to prescribe rules and regulations for
the operations of motor carriers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 12,
1994.

TRD-8452388 Mary Ross McDonald

Assistant Director, Legal
Division, Gas
UtiitlesLP Gas

Railroad Commission of

Texas
Effective date: January 3, 1995
Proposal publication date: November 8, 1994

For further information, please call: (512)
463-7086

2 ¢ *
Part IX. Texas Lottery
Commission

Chapter 401. Administration of
State Lottery Act

Subchapter D. Lottery Game
Rules

* 16 TAC §401.302

The Texas Lottery Commission adopts an
amendment to §401.302, concerning instant
game rules, without changes to the proposed
text published in the August 26, 1994, issue
of the Texas Register (/9 TexReg 609Y)

The section, as amended, will provide the
Lottery with the ahility to determine more spe-
cifically the total prize amount to be paid for
instant games and the abilty to decide when
game procedures for an individual game are
necessary and not redundant.

The section, as amended, clarifies that the
director has discretion to set a maximum total
cash amount or maximum payment time
period for each pnze level of an instant game
and that the filing of individual game proce-
dures is discretionary.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas
Government Code §466.015 which provides
the Texas Lottery Commission with the au-
thority to adopt all rules governing the estab-
lishment and operation of the lottery.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 14,
1594,

TRD-3452409 Kimberly L Kiplin
General Counsel

Texas Lottery Commission
Effective date: January 4, 1995
Proposal publication date: August 26, 1994

For turther information, please call: (512)
323-3791

4 ¢ ¢
* 16 TAC §401.368

The Texas Lottery Commission adopts new
§401.368, without changes to the proposed
text as published in the August 19, 1994,
issue of the Texas Register (19 TexReg
6503).

The new section sets out guidehnes for the
use of instant ticket vending machines by
lottery sales agents. The purpose of the rule
is to preserve the integrity and securty of the
Lottery by ensuring that only mstant tcket
vending machines that are supplied and
placed by the Texas Lottery may be used to
distrbute or sell instant tickets.
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rhe new section prohibits a lottery sales
agent from distributing or selling Texas Lot-
tery Instant tickels from an instant ticket
vending machine, except those instant ticket
vending machines supplied and placed by the
Texas Lottery. The Commission believes this
is necessary in order to prevent the use of
mstant ticket vending machines that do not
meet the security and quality standards nec-
essary to ensure the integrity of the Lottery.

No commenis were receved regarding adop-
tion of the new section.

The new section is adopted under Texas
Government Code, §466 015, which provides
the Texas Lottery Commission with the au-
thovty to adopt rules governing the security
for the Lottery and provides the Lottery Com-
mission with the authonty to adopt rules gov-
erning the method to be used in selling a
ficket.

This agercy hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on December 14,
1994

TRD-9452408 Kimberly L Kiplin

General Counsel

Texas Lottery Commission
Effective date January 4, 1995
Proposal publication date August 19, 1994

For further information, please call (512)

371-3791

¢ L 4 ¢
TITLE 19. EDUCATION

Part I. Texas Higher

Education Coordinating
Board

Chapter 17. Campus Planning

Subchapter A. Criteria for Ap-
proval of New Construction
and Major Repair and Reha-
bilitation

* 19 TAC §17.33

The Texas Higher Education Coordinating

Board adopts an amendment to §17.33, con-

cerning Criteria for Approval of New Con-

struction and Major Repair and Rehabiitation

{Provisions for Review of Projects Previously

Approved), without changes to the proposed

text as published in the August 16, 1994,

ssue of the Texas Register (19 TexReg
6412)

ihe Coordinating Board asked the staff to
recommend modifications to the rules that
would allow the Campus Planning Commitiee
to act for the Board in giving final approval to
auxiliary enterprise construction projects, as
well as projects that would renovate educa-

tional and general buildings and cost less -

than $3 million The proposed change would
gwve the Campus Planning Committee the
same options it has under the special ap-
proval procedwre in rule 17.46, which are to
approve a request or refer it to the next meet-
mg of the Coordinating Board.

Comments were received stating that there is

some confusion cn the requiremert o award
contracts on a project approved by the Board
within one year, or be subject fo another
review by the Board. it was suggested that
we clarify whether this meant different con-
tracts on the same project ail had to be
awarded within one year or that the indial
contract had to be awarded by this time.

Comments were for the changes and wera
received from the University .f Houston Sys-
tem, and the University of North Texas.

Comments received fell outside of the scope
of rule changes being consdered at the Octo-
ber meeting. We agreed that these were
tems that should be considered as possibie
rule changes. We have communicated to the
people making comments on owr intent to
consider these as possible rule changes, and
they were satisfied with that.

The amendment 1s adopted under Texas Ed-
ucation Code, Chapter 61, Subchapter B, Ad-
ministrative  Provisions, §61 027, which
provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules
concerning Criteria for Approval of New Con-
struction and Major Repair and Rehabilitation
(Provisions for Review of Projects Previously
Approved)

This agency hereby certifies that the rule as
adopted has been reviswed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty.

Issued in Austin, Texas, on December 12,
1994

TRD-9452365 Jamet McWhorter

Assistant Commissioner tor
Administration

Texas Higher Education
Coordinating Board

Effective date" .January 3, 1995
Proposal publication dale August 16, 1994

For further information, please call (512)
483-6160

¢ L 4 ¢

Subchapter B. Application for
Approval of New Construc-
tion and Major Repair and
Rehabilitation

* 19 TAC §§17.42-17.44, 17.46

The Texas Higher Education Coordinating
Board adopts amendments to §§17 42-17.44
and 17.46, conceming Application for Ap-
proval of New Construction and Magor Repair
and Rehabiltation, without changes to the
proposed text as published in the August 16,
1994, issue of the Texas Register (19
TexReg 6412)

The Coordinating Board asked the staff to
recommend modifications to the rules that
would allow the Gampus Planning Committee
fo act for the Board in giving final approval to
auxiliary enterprise construction projects, as
well as projects that would renovate educa-
tional and general buildmgs and cost less
than $3 million. Section 17 42 would eliminate
language that has led some institutions not to
provide data on project funding and levels for
first stage review of proposals to construct
new educational and general space. Section

17. 43 will ensure that proposing institutions
intend to comply with the state's statutory
requrements for the elimination of architec-
tural barriers to persons with disabilities. Sec-
tion 17.44 would make it congruent with the
change being made in §17.43 to eliminate the
need for a certificate of compliance with ac-
cessiility requirements.

Comments received stated thal they would
like fo see the two stage review and approval
process for new construction adding educa-
tional and general space be modified so that
two stage review is required only when a
project would result in an excess of space
above the Coordinating Boaro space stan
dards.

Comments were for the changes and were
raceived from the University of Houston Sys-
tem and the University of North Texas.

Comments received fell outside of the scope
of rule changes being considered at the Octo-
ber meeting. We agreed that these were
items that should be considered as possible
rule changes. We have communicated to the
people making comments on ouwr intent to
consider these as possible rule changes, and
they were satisfied with that.

The amendments are adopted under Texas
Education Code, Chapter 61, Subchapter B,
Administrative Provisions, §61.027, which
provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules
concerning Application for Approval of New
Construction and Major Repair and Rehabili-
tation

This agency hereby certifies that the rule as
adopted has been reviewed by 'egal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Decemoer 12,
1994

TRD-9452366 James McWhoner

Assistant Commussioner for
Adminmstration

Texas Higher Education
Coordinating Board

Effective date: January 3, 1995
Proposal publication date' August 16, 1994
For further information, please call (512)
483-6160
¢  J ¢
TITLE 22. EXAMINING
BOARDS
Part IV. Texas
Cosmetology
Commission
Chapter 85. Public Records
e 22 TAC §85.1

The Texas Cosmetology Commission adopts
new § 85.1, concerning Charges for Public
Records, without changes to the proposed
text as published in the November 1, 1994,
issue of the Texas Register (19 TexReg
8661)

This rule is being adopted to comply with
House Bill 1009, 73rd Legislative Session,
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amendsd the Texas Open Records Acl to
require each state agency to specity, by rule,
the charges the agency will make for copies
of public records. The bill calls for a state
agency to establish a charge for a copy of
public records that is equal to the full cost to
the agency in providing the copy. This bill
also requires the General Services Commis-
sion to specify by rule the methods and pro-
cedures determining the amounts that the
agency should charge to recover the full cost
to the agency in providing copies of public
records.

This rules defines the charges for public re-
cords.

No comments were received regarding adop-
tion of the new rule.

The new rule is adopted under Texas Civil
Statutes, Article 8451a, §4(a) which provide
the Texas Cosmetology Commission with au-
thority to "issue rules consistent with this Act
after a public hearing”, to protect the public’'s
health and welfare.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authoxiiy.

Issued in Austin, Texas, on December 12,
1994.

TRD-9452312 Dick G. Strader

Executive Director
Texas Cosmetology
Commission

Effective date: January 2, 1995
Proposal publication date: November 1, 1994

For further information, please call: (512)
454-4674

¢ ¢ ¢

Part XVI. Texas State
Board of Physical
Therapy Examiners

Chapter 329. Licensing
Procedure

» 22 TAC §329.5, §329.6

The Texas State Board of Physical Therapy
Examiners adopts amendments to §329.5,
concerning Licensing Procedures for Foreign-
Trained Applicants, and §329.6, concerning
Licensure of Persons Currently Licensed in
Other States, the District of Columbia, or Ter-
ritories of the United States. Section 329.6 is
adopted with changes to the proposed text as
published in the November 4, 1994, issue of
the Texas Register (19 TexReg 8747). Sec-
tion 329.5 is adopted without changes and
will not be republished

Section 329.5 is being amended to establish
a process that requires credentialing agen-
cies to formally agree to follow the board’s
guidelines.

Section 329.6 is being amended to define the
term ‘“equivalent program” for applicants
seeking licensure in Texas who akeady hold
a valid license in another state or temritory.

These amendments will establish procedures
for more consistent review and evaluation of
an applicant’s education credentials.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Physical Therapy Practice Ad, Texas Civil
Statute, Article 4512e, which provide the
Texas Siate Board of Physical Therapy Ex-
aminers with the authority to adopt rules con-
sistert with this Act to carry out its duties in
administering this Act.

§329.6. Licensure of Persons Currently Li-
censed in Other States, the District of Co-
lumbia, or Territories of the Unued States.

(a) Qualifications for provisional li-
censure.

(1)-(3) (No change.)

(4) Determination of substan-
tially equivalent. Determination by the
board as to whether a state, the District of
Columbia or a territory of the United States
maintains professional standards substan-
tially equivalent to those set forth by the
Act, will be based on whether at the time
the applicant was licensed in the state:

(A) (No change.)

(B) An applicant for a li-
cense as a physical therapist must present
evidence satisfactory to the board that the
applicant has completed an accredited pro-
gram or equivalent program in physical
therapy education. "Equivalent program”
means that the applicant shall provide offi-
cial documentation from a board-approved
educational credentials review agency and
completion of a minimum of 60 academic
semester credits or the equivalent from an
accredited institution of higher learning. An
applicant for a physical therapist assistant
license must present evidence satisfactory to
the board that the applicant has completed
an accredited physical therapist assistant
program or an accredited physical therapy
program.

(C) (No change.)
(5)-(9) (No change.)
(b)-(c) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 13,
1994.

TRD-9452380 Nina Hurter

Interim Executive Director

Texas State Board of
Physical Therapy
Exarniners

Effective date: January 3, 1995
Proposal publication date: November 4, 1994

For further intormation, piease call. (512)
443-8202

¢ L 4 ®
TITLE 28. INSURANCE

Part II. Texas Workers’
Compensation
Commission

Chapter 168. Back Injury
Prevention Training Program

* 28 TAC §168.1, §168.2

The Texas Workers' Compensation Commis-
sion adopts the repeal of §168 1 and §168 2,
concerning the Back Injury Prevention Tramn-
ing Program, wthout changes to the pro-
posed text as published in the August 16,
1994, issue of the Texas Register (19
TexReg 6415)

The repeals delete obsolete rules from the
agency's body of rules and from the Texas
Administrative Code. The rules were part of a
two-year pilot program authorized by the
Texas Workers' Compensation Act, §707.
That section fimited the program to a peniod
of two years and therefore, the program 1s no
longer in effect

No comments were recerved regarding adop-
tion of the repeals.

The repeals are adopted under the Texas
Labor Code, §402 061, which authorizes the
commission to adopt rules necessary to ad-
minister the Act

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on December 14,
1994,

TRD-9452412 Susan Cory

General Counse!

Texas Workers'
Compensation

Commission
Effective date: January 20, 1995
Proposal publication date: August 16, 1994

For futher information, please call (512)
440-3700

¢ ¢ *
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commiission

Chapter 331. Underground
Injection Control

The Texas Natural Resource Conservation
Commission (TNRCC) adopts the repeal of
§331.45 and amendments to §§331 2, 331.9,
331.36, 331.43-331 .45, 33161,
331.63-331.66, 331.68, 331.121, 331 122,
331.142-331.144, 331163, 331. 164,
331.167, 331 171, and new 331.15, which

. ADOPTED RULES December 20, 1994
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constitute Subchapters A-D, G, |, and J, con-
cerning underground injection control Sec-
tions 331 2, 331 45,331 63, and 331 65 are
adopted with changes to the proposed lext as
published i the June 28, 1994, ssue of the
Texas Register (19 TexReg 5018) Sections
3319, 33115, 33136, 33143, 33144,
33161, 33164-33166, 33168, 331121,
331 122, 331 142-331 144,331 163, 331 164,
331167, and 331171 are adopted without
changes and will not be republished As a
result of public comments, proposed new
§331 62 1s being withdrawn from consxler-
aton, as 1s the proposed repeal of exmsting
§331 62 The commission will repropose new
§331 82 for public comment

The comment period for the June 28, 1994,
proposais ended July 28, 1994. Comments
on the proposed lext were receved ftrom
Terra Dynamics, Inc, the Texas Chemical
Council, DuPont, Envrocorp, ECO Soiutions,
Inc, Menchem Company, Sterling Chemi-
cals, and individual concerned citizens. All ot
the commenters were partially in favor of and
partially opposed to adoption of the rules.

One commenter expressed concern with re-
spect to the proposed definition of "new
waste stream” in §3312, claming that
changes in waste streams due to process
"upsets”, mechanical problems and emergen-
cies would be consdered new waste streams
and requested that the language be changed
so that changes which fall outside of the
ranges submitted to the Commussion not be
considered a new waste stream. The pro-
posed language will be changed to indicate
that wastes not permitted are considered new
wastes Variations in compostion can be ad-
dressed in the permt application by noting
the potential concentration ranges

Several respondents stated that according to
the defintion in §361 003(5S) of the Health and
Safety Code, hazardous waste management
facilities which accept wastes generated on-
stte, or from captured or "sister” facilties are
consdered non-commercial facilities, whether
or not there 1s a charge. To be consistent, the
defintion of non-commercial well in §331.2
has been corected by deleting the “for a
charge™ provision

Section 331 45 1s changed for purposes of
clarffication A few respondents expressed
concern over proposed new §331 45 (regard-
ing Certification) and commented that the lan-
guage should require the executive director to
approve any well built in comphance with the
regulations and the permit. The commission
responds that the term "shall® expresses will-
ingness, promise or intention, while the term
"may” confers a right, privilege or power The
term "must™ 1s used when an obligation to act
1s imposed By using the term "may”, the
proposed language indicates that the execu-
tive director has the power or authority to
approve or disapprove the construction of a
well, based upon the executive director’s de-
termination of whether the well is protective of
human health and the environment and is in
comphance with regulations, the permit and
official guidance One respondent suggested
that since a permitee has made a substantial
nvestment in the permit appiication and the
construction of the well, the agency should
assure a permitee that any well constructed
in accordance with the regulations and permit

will be approved for operation. However, that
determination will continue 1o be made by the
executive director or his/her designee

Section 331 65 is changed o reflect a typo-
graphical error in the proposed texi. A bracket
denoting deleted text was invadvertenly oma-
ted, the commissicn wishes to clarify any
possile contusion about the language being
deleted from the rule.

As previously mentioned, §331.62 is being
withdrawn from consideration. However, in
the interest of avoiding confusion the com-
mission wishes to address comments con-
cerning the section.

Several respondents suggested alternative
language for §331.62(7), regarding the quali-
ficatiwns of persons who perform construc-
tions and workovers. The inent was 1o
ensure that the person who was ullimately
responsible for the work was a registered
professional engineer. The commission in-
tends to propose language that should satisty
that concem.

Several respondents expressed concem over
§331.62(3)(A), which was based on the Envi-
ronmental Protection Agency (EPA) Ground-
water Program Guidance Number 22.
Concerns centered around a provision requir-
ing written approval to change the setting and
cementing of surface casing. One respondent
suggested that the operator never be alowed
to set surface casing shallower than required
by the permit and that if the operator wished
to set the surface casing deeper than stated
in the permit that such action be allowed by
rule and permit. Other respondents ex-
pressed concern with the perceived down-
time while waiting for approval. The commis-
sion intends to propose language stating that
no approval is necessary o set surface cas-
ing deeper than according to the permit. Addi-
tonal language will state that the setling of
surface casing shallower than indicated on
the permit will not be authorized. Only
changes to the cementing plan for the surface
casing must be authorized in writing. Since a
member of the UIC Team is either on location
or on call (with access to a FAX machine),
written approval can be given quickly, with a
minimum amount of down-time for the rig.

Several commenters expressed approval of
the prohibition of fluid seal systems.

Most comments on proposed new §331.62
concemed the proposal to increase the mini-
mum volume of cement pumped during the
cementing of casing. The majority of respon-
dents pointed out that the excess cement
would cause problems with multi-stage
cementing, and would not necessarily im-
prove cementing in single-stage completions.
Severa! respondents suggested alternative
requirements to improve the chances for a
good completion. The consensus of the re-
spondents was that completion problems
were best prevented by prudent engineering
practices, good drilling mud programs and
controlled hydraulics fo ensure the drilling of
a good hole without washouts and deviations
It a hole is poorly drilled, little can be done
later in the way of cementing techniques to
remedy the situation. Several commenters
recommended that operators be required to
use at least a four-arm caliper when measur-

ing the diameter of the hole. A caliper with a
minimum of four ams would Cive more de-
tailed information regarding washouts than a
one-arm caliper would, and would provide
more accwrate measurements by which to
calculate the amount of cement needed to fill
the space between the casing and the forma-
tion. The minimum amount of cement will not
be increased from 120% to 150%, except in
cases where the caliper indicates a washout
of the formation. Upon futher review, staft
agrees that additional cement cannol com-
pensate or correct & poorly designed and
drilled hole. Prudent engineering practices
will be incorporated in the construction stan-
dards n proposed new §331.62. As recom-
mended by several commenters, 150%
cement will be required over a washout inter-
val. Operalors will be required 10 use a two-
dimensiona! (minimum 4-arm) cakper to mea-
sure the radius of the borehole. The new
requirements emphasize standard engineer-
ing practices to be used in the drilling of all
wells. Additional standards will be put forth as
guidance documents, since gaologic condi-
tions vary greatly across the state. Operators
also will be required to folow appropriate
guidance.

Several respondents complained about the
removal of the three-month extension for an-
nual mechanical integrity tests in §331.64.
TNRCC has received wamings from EPA Re-
gion Vi that the current language was in viola-
tion of federal regulations. The commission
therefore changes the language to mimor the
federal language.

One respondent disagreed with the waste
analysis plan requirement of §331.
64(a)(1)-(4) applying to all Class | injection
wells. The respondent felt that since a waste
analysis plan is required under 4C Code of
Federal Regulation (CFR) §146.68(a) only for
hazardous Class | injection wells, that non-
hazardous Class | injection wells should be
exempt. it should be noted that all Texas
Class | operators are akeady required by
§331.64(a) to "sample and analyze injection
fluids at a frequency sufficient to yield repre-
sentative data of the characteristics”. The
proposed language clarifies how that sam-
pling is to be done. The owner/operator is
allowed great flexibility with regards to devel
oping the waste analysis plan, including pa-
rameters {o be tested and testing methods
and frequency. The intent cf the commission
is to ensure that all facilities are knowledge-
able about ther waste streams and about any
changes that might occur due to process or
operational changes at the facility

One respondent wanted the term “certifica-
tion" to remain in §331.163 and §331.164,
concerning approval of waste disposal in salt
caverns, rather than the term "approval” since
the respondent felt that "approval® was too
subjective a term, while “cedification” was
objective. There are no plans to change the
approvaVcertification process "Certification”
can have diferent connotations, including that
the review was done by a registered profes-
sional engineer. "Approval® on the other
hand, does not imply that the roview was
done by a registered professional engineer,
but that the submittal was reviewed, found to
be in compliance, and the operator is autho-
nzed to begin injection. "Approval” is the term
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that EPA uses for this process in the UIC
program  No respondent complained about
“approval® being used in the context of regu-
lar UIC wells, while several concurred with
the proposed new rule There is no ditference
in the post-construction review process be-
tween ragular Class | injection wells and
Class | salt cavern disposal wells Therefore,
“approval” will be used for consistency pur-
poses.

Several respondents expressed approval of
the proposed amendments 1o §§331 144-
331 147, conceming financial assurance re-
quwements

Subchapter A. General Provi-
sions

e 30 TAC §§331.2, 331.9, 331.15

The new and amended sections are adopted
under the Texas Water Code, §5 103 and
§5.105, which authonzes the Texas Natural
Resource Conservation Commission to pro-
mulgate rules necessary to carry out the pow-
ers and duties under the provisions of the
Texas Water Code, Chapter 27, and other
laws of this slate; and under the Texas Health
and Safety Code, §361.017 and §361. 024,
which further authorizes the Texas Natural
Resource Conservation Commission to pro-
mulgate rules necessary to manage industrial
solid and municipal hazardous wasles

§331 2. Definitions The following words
and terms, when used 1n this chapter shall
have the following meanings, unless the
context clearly indicates otherwise

Captured facility-A manufacturing
or production facility that generates an in-
dustrial solid waste or hazardous waste that
is routinely stored, processed, or disposed
of on a shared basis in an integrated waste
management unit owned, operated by, and
located within a contiguous manufacturing
complex

Commercial UIC Class I well facili-
ty-Any waste management facility that ac-
cepts hazardous or nonhazardous industrial
solid waste, for disposal in a UIC Class I
injection well, for a charge, except a cap-
tured facility or a facility that accepts waste
only from other facilities owned or effec-
tively controlled by the same person.

Commercial well-A UIC Class I in-
Jection well which disposes of hazardous or
nonhazardous ndustnal solid wastes, for a
charge, except for a captured facility or a
facility that accepts waste only from factli-
ties owned or effectively controlled by the
same person

New waste stream-A waste stream
not permitted.

Non-commercial UIC Class I well
facility-A UIC Class I permittee which op-
erates only non-commercial wells.

Non-commercial well-A UIC Class
I 1njection well which disposes of wastes
disposes of wastes that are generated on-
site, at a captured facility or from other
faculities owned or effectively controlled by
the same person

Transmissaive fault or fracture-A
fault or fracture that has sufficient
permeability and vertical extent to allow
fluds to move between formations

Underground  1njection  control
(UIC)-The program under the federal Safe
Drinking Water Act, Part C, including the
approved Texas state program

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy's legal authority

Issued n Austin, Texas, on December 12,
1994

TRD-9452293 Mary Ruth Holder

Director, Legal Services
Division

Texas Nalural Resource
Conservation
Commission

Effective date. January 2, 1995
Proposal publication date June 28, 1994

For further information, please call (512)
239-6087

¢ ¢ ¢

Subchapter B. Jurisdiction
Over In Situ Uranium Min-
ing

* J0 TAC §331.36

The amendment s adopted under the Texas
Water Code, §5.103 and §5 105, which au-
thorizes the Texas Natural Resource Conser-
vation Commission to promulgate rules
necessary to carry out the powers and duties
under the provisions of the Texas Water
Code, Chapler 27, and other laws of this
state, and under the Texas Health and Salety
Code, §361 017 and §361 024, which further
authorizes the Texas Natural Resource Con-
servation Commission to promulgate rules
necessary 1o manage industrial solid and mu-
nicpal hazardous wasles

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on December 12,
1994

TRD-9452294 Mary Ruth Holder

Director, Legal Services
Dvision

Texas Natural Resource
Conservation
Commission

Effective date January 2, 1995
Proposal publication date June 28, 1994

For turther inforriation, please call (512)
239-6087

¢ ¢ ¢
Subchapter C. General Stan-
dards and Methods
* 30 TAC §§331.43-331.45

The amendments are adopted under the
Texas Water Code, §5.103 and §5 105,

which authonizes the Texas Natural Resource
Conservation Comn.3sion 1o promulgate
rules necessary to carry out thc nowers and
duties under the provisions of the Texas Wa-
ter Code, Chapter 27, and other laws of this
staie, and under the Texas Health and Safety
Code, §361 017 and §361 024, which turther
authorzes the Texas Natural Resource Con-
servation Commission to promulgate rules
necessary to manage industrial sehd and mu
nicipal hazardous wastes

$431 45 Execuarve Durector Approval of
Convtruction and Complenon “lThe exec-
utive director may approve or disapprove
the construction and completion for an -
Jection well or project In making a determi-
nation whether to grant approval, the
following shall be reviewed for compliance
with the standards of this chapter, and es-
tablished TNRCC guidance

(1) for Class I wells, other than
salt cavern disposal wells and associated
salt caverns

(A) actual as-built
and completion data on the well,

drlling

(B) all logging and tesung
data on the well,

(C) a demonstration of me-
chanical integrity,

(D) anticipated maximum
pressure and flow rate at which the
permittee will operate,

(E) results of the injecuon
zone and confining zone testing program as
required in §331 62(f) of this title (relating
to Construction Standards) and §331 65(a)
of this utle (relating to Class 1 Wells),

(F) the actual injection pre
cedure,

(G) the compatibility of in-
Jected wastes with fluids in the injection
zone and munerals in both the injection zone
and the confinung zone and matenials used
to construct the well,

(H) the calculated area of 1c-
view and cone of wnfluence based on data
obtained during logging and testing of the
well and the formation, and where neces-
sary, revisions to the information submutted
under §331 121 of this utle (relatng to
Class I Wells),

(I) the status of corrective
action required for defective wells in the
area of review,
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(J) compliance with the cas-
ing and cementing performance standard 1n
§331 62(d) of this title (relating to Con-
strucuon Standards), and where necessary,
changes to the permit to provide for addi-
tional testing and/or momtoring of the well
to wnsure the continuous attainment of the
performance standard; and

(K) complhance with the
cementing requrements 1n §331 62(e)

(2) for salt cavern disposal wells
and associated <alt caverns

(A) actual as-bult
and completion data on the well,

drilling

(B) all logging, coring, and
testing program data on the well and salt
ptlot hole,

(C) a demonstration of me-
chanical integnty of the well,

(D) the anticipated maximum
welthead and casing seat pressures and flow
rates at which the well will operate during
cavern development and cavern waste fill-

ng.

(E) results of the salt cavern
mjection zone and salt cavern confining
zone testing program as required 1n
§331 163(e)(3) of this title (relating to salt
cavern solid waste disposal wells)

(F) the mjection and produc-
tion procedures for cavern development and
cavern waste filling,

(G) the compatibility of in-
Jected matenials with the contents of the salt
cavern wnjection zone and the salt cavern
confining zone, and with the materials of
well construction,

(H) land subsidence momtor-
g data and groundwater quality monitor-
g data, 1ncluding determinations of
baseline conditions for such montoring
throughout the area of review;

(I) the status of corrective
action required for defective wells in the
area of review,

() actual as-built specifica-
tions of the well's surface support and mon-
itoring equipment, and

(K) conformity of the con-
structed well system with the plans and
specifications of the permit application

(3) for Class IO wells:

(A) logging and testing data
on the well,

(B) a sausfactory demonstra-
tion of mechanical ntegrity for all new
wells, exclnding monitor wells,

(C) anticipated operating

data,

(D) the results of the forma-
tion testing program;

(E) the injection procedures,
and

(F) the status of corrective
action required for defective wells in the
area of review

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 12,
1994

TRD-9452296 Mary Ruth Holder

Director, Legal Selvices
Dmision

Texas Natural Resource
Conservation

Commission
Effective date. January 2, 1995
Proposal publication date: June 28, 1994

For further information, please call (512)
239-6087

¢ ¢ ¢

Subchapter C. General Stan-
dards and Methods
* 30 TAC §331.45

The repeal is adopted under the Texas Water
Code, §5103 and §5105, which authorizes
the Texas NMNatural Resource Conservation
Commission to promulgate rules necessary
to carry out the powers and duties under the
provisions of the Texas Water Code, Chapter
27, and other laws of this state, and under the
Texas Health and Safety Code, §361.017 and
§361.024, which further authorzes the Texas
Natural Resource Conservation Commission
to promulgate rules necessary to manage in-
dustnial solid waste and municpal hazardous
wastes

This agency hereby certifies that the rule as
adopted has heen reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on December 12,
1994

TRD-9452295 Mary Ruth Holder

Director, Legal Services
Dwision

Texas Natural Resource
Conservation
Commission

Effective date’ January 2, 1995

Proposal publication date: June 28, 1994

For turther information, please call (512)
239-6087

¢ ¢ ¢

Subchapter D. Standards for
Class I Wells Other than
Salt Cavern Solid Waste
Disposal Wells

¢ 30 TAC §§331.61, 331.63-331.66,
331.68

The amendments are adopied under the
Texas Water Code, §5103 and §5 105,
which authorizes the Texas Natural Resource
Conservation Commission fo promulgate
rules necessary to cary out the powers and
duties under the provisions of the Texas Wa-
ter Code, Chapter 27, and other laws of this
state; and under the Texas Health and Safety
Code, §361 017 and §361.024, which further
authorizes the Texas Natural Resource Con-
servation Commission to promulgale rules
necessary to manage industrial solid and mu-
nicipal hazardous wastes

§331.63. Operating Requirements

(a) Al Class I wells shall be oper-
ated to prevent the movement of fluids that
could result 1n the pollution of an under-
ground source of drinking water (USDW)
and to prevent leaks from the well into
unauthorized zones

(b) Injection pressure at the well-
head shall not exceed a maximum which
shall be calculated so as to assure that the
pressure in the injection zone during injec-
tion does nol initiate new fractures or prop-
agate existing fractures 1n the 1njection
zone, initiate new fractures or propagate
existing fractures in the confining zone, or
cause movement of fluid out of the injection
zone that may pollute USDWs, and fresh or
surface water.

(c) Injection between the outermost
casing protecting USDWs and fresh or sur-
face water and the wellbore 1s prohibited

(d) The annulus between the tubing
and long string casing shall be filled with a
non-corrosive or corrosion-inhibiting fluid
approved by the commisston The annulus
pressure shall be at least 100 ps: greater
than the 1njection tubing pressure to prevent
leaks from the well into unauthorized zones
and to detect well malfunctions, unless the
executive director determines that such a
requirement might harm the integrity of the
well.

(e) Monthly average and maximum
instantaneous rates of injection, and annual
and monthly volumes of mjected fluids
shall not exceed limits specified by the
commission

(f) Al gauges. pressure sensing,
and recording devices shall be tested and
calibrated quarterly.

(8 Any chemical or physical char-
acteristic of the injected fluids shall be
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maintained within specified permit limits
for the protection of the injection well. as-
sociated facilities, and injection zone and to
ensure proper operation of the facihity

(h) The permittee shall notify the
executive director before commencing any
workover operation or cofrective mainte-
nance which involves taking the injection
well out of service The notfication shall be
in wriung and shall include plans for the
proposed work. The executive director may
grant an exception of the prior written noti-
fication when immediate action is required
Approval by the execuuive director shall be
obtained before the permittee may begin
any workover operation or corrective main-
tenance that involves taking the well out of
service Pressure control equipment shall be
wstalled and maintained Junng workovers
which involve the removal of tubing

(1) Mechanical integrity shall be
demonstrated following any major opera-
tions which involve removal of the injection
tubing, recompletions, or unseating of the
packer

(j) For workovers or testing opera-
tions on hazardous waste disposal wells, all
hazardous fluids shall be flushed from the
wellbore with a non-hazardous fluid before
conducting any portion of the operations
which would result in the exposure of the
hazardous wastes to the environment or the
public.

(k) Anowner or operator of a Class
I well who ceases injection operations tem-
porarly may keep the well open provided
he'

(1) has received written authori-
zation from the executive director, and

(2) has described actions or pro-
cedures, satisfactory to the executive direc-
tor, that the owner or operator will take to
ensure that the well will not endanger
USDWs, and fresh or surface water during
the period of temporary disuse. These ac-
tions and procedures shall include comph-
ance with the technical requirements
applicable to active mjection wells, includ-
ing mechanical integrity

(1) The owner or operator of a well
that has ceased operations for more than
two years shall notify the executive director
30 days prior to resuming operation of the
well,

(m) The owner or operator shall
maintain mechanical integrity of the injec-
tion well at all times.

§331 65 Reporting Requirements.

(a) Pre-operation reports For new
wells, including wells converting to Class I
status, the requirements are as follows.

(1) Completion report. Within
90 days after the completion or conversion

of the well, the permittee shall submit a
Completion Report to the executive direc-
tor The report shall include a surveyor's
plat showing the exact location and giving
the latitude and longitude of the well The
report will also include a certification that a
notation on the deed to the facility property
or on some other instrument which 15 nor-
mally examined during title search has been
made stating the surveyed location of the
well, the well permit number, and its per-
mitted waste streams The permuttee shall
also include tn the report, the following,
prepared and sealed by a professional engi-
neer with current registration pursuant to
the Texas Engineering Practice Act

(A) actval as-butdt dnlhing
and completion data on the well,

(B) all logging and testing
data on the well,

(C) a demonstration of me-
chanical integrity,

(D) anticipated
pressure and flow rate at
permuttee will operate,

maximum
which the

(E) results of the injection
zone and confining zone testing program as
required in §331.62 of this title (ielating to
Construction Standards) and subsection (a)
of this section,

(F) adjusted formation pres-
sure increase calculations, fluid front calcu-
lations and updated cross-sections of the
confining and injection zones, based on the
data obtained during construction and test-
ing;

(G) the actual injection pro-
cedure,

(H) the compatibility of in-
jected wastes with fluids in the injection
zone and muinerals in both the injection zone
and the confining zone and materials used
to construct the well;

(I) the calculated area of re-
view and cone of influence based on data
obtained dunng logging and testing of the
well and the formation, and where neces-
sary, revisions to the information submitted
under §331.121 of this title (relating to
Clase I Wells),

() the status of corrective
action required for defective wells in the
area of review,

(K) a Well Data Report on
forms provided by the executive director,

(L) compliance with the cas-
ing and cementing performance standard 1n
§331 62(4) of this utle, and

(M) comphance with the
cementing requirements 1 §33162(5) of
this title

(2) Local authorities The
permattee shall provide written notice to the
executive director, 1 a manner specified by
the executtve director, that a copy of the
permit has been properly filed with the
health and pollution control authoriies of
the county, city, and town where the well 15
located

(3) Start-up date and time The
permuttee shall noufy the executive director
in wrnting of the anticipated well start-up
date. Compliance with all pre-operation
terms of the permit must occur prior to
beginning  wnjection  operations  The
permittee shall noufy the executive director
at least 24 hours pnor to beginning drilling
operations

(4) Approval of construction
and completion Prior to beginning opera-
tions, the permittec must obtain written ap-
proval from the executive director,
according to §331 45 of thus title (relating to
Executive Director Approval of Construc-
tion and Completion)

(b)-(c) (No change)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on December 12,
1994

TRD-9452297 Mary Ruth Holder

Dtrector, Legal Services
Division

Texas Natural Resource
Conservation

Commission
Effective date January 2, 1995
Proposal publication date. June 28, 1994

For further information, please call (512)
239-6087

¢ ¢ L4

Subchapter G. Consideration
Prior to Permit Issuance
* 30 TAC §331.121, §331.122

The amendments are adopted under the
Texas Water Code, §5.103 and §5 105,
which authorizes the Texas Natural Rescurce
Conservation Commission 1o promulgate
rules necessary to cary out the powers and
duties under the provisions of the Texas Wa-
ter Code, Chapter 27, and other laws of this
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state, and under the Texas Health and Saleiy
Code, §361 017 and §361 024, whxch further
authonizes the Texas Natural Resource Con-
servation Commission to promulgate rules
necessary to manage industnal sold and mu-
nicpal hazardous wastes

This agency hereby certifies that the rule as
adopted has been reviewed by lega: counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on December 12,
1994

TRD-9452298 Mary Ruth Holder

Director, Legal Services
Division

Texas Naturu! Resource
Conservation
Commission

Effectve date January 2, 1995
Proposal publication date June 28, 1994

For futher information, please call (512)

239-6087

¢ ¢ ¢

Subchapter I. Financial Re-
sponsibility
e 30 TAC §§331.142-331.144

The amendments are adopted under the
Texas Water Code, §5103 and §5. 105,
which authonizes the Texas Natural Resource
Conservation Commussion fo promulgate
rules necessary to camry out the powers and
duties under the provisions of the Texas Wa-
ter Code, Chapter 27, and other laws of this
state, and under Texas Health and Safety
Code, §361 017 and §361 024, which further
authonizes the Texas Natural Resource Con-
servation Commussion to promulgate rules
necessary to manage industrial sold and mu-
nicipal hazardous wastes

This agency hereby certifies that the rule as
adcpted has been reviewed by legal counsel
and tound to be a vald exercise of the agen-
cy’s legal authorty

Issued in Austin, Texas, on December 12,
1994

TRD-9452299 Mary Ruth Holder

Director, Legal Services
Division

Texas Natural Resource
Conservation
Commission

Effective date January 2, 1995
Proposal publication date June 28, 1994

For further information, please call (512)

239-6087

¢ ¢ ¢

Subchapter J. Standards for
Class T Salt Cavern Solid
Waste Disposal Wells

* 30 TAC §§331.163. 331.164,
331.167, 331.171

The amendments are adopted under the
Texas Water Code, §5103 and §5 105,

which authonzes the Texas Natural Resource
Conservalion Commession 1o promuigate
rules necessary to carry out the powers and
duties under the provisions of the Texas Wa-
ter Code, Chapter 27, and other laws of this
state, and under the Texas Health and Safely
Code, §361 017 and §361 024, which further
authorizes the Texas Natural Resource Con-
servation Commission to promulgate rules
necessary to manage industrial sohd and mu-
nicipal hazardous wastes

This agency hereby certifies that ine rule as
adopted has been reviewed oy lega! counsel
and found to be a vahd exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on December 12,
1994

TRD-9452300 Mary Ruth Holder

Director, l.egal Services
Division

Taxas Natural Resource
Conservation
Commission

Effectve date January 2, 1995
Proposal publication date: June 28, 1994

For futher mformatwon, please call (512)

239-6087

* . *

Chapter 334. Underground and
Aboveground Storage Tanks

The Texas Natural Resource Conservation
Commission (TNRCC) adopts amendments
to §§334.49, 334.51, 33455, and 33477,
concerning the underground and above-
ground storage tank program, without
changes to the proposed text as published in
the July 8, 1994, issue of Texas Register (19
TexReg 5335).

The rules are necessary in order for the
TNRCC storage tank program to receive ap-
proval from the U S. Environmental Protec-
tion Agency (EPA), and are intended to
satisfy the "no less stringency” requirement
mandated by EPA.

The rules clarify alternatve systems that will
be allowed for corrosion protection of under-
ground storage tanks (USTs), alternative sys-
tems that will be allowed for spill and overfill
prevention equipment on USTs, and the re-
porting requirements of initial abatement
measures for confirmed releases. The rules
also adjust cross-references.

The TNRCC receved no comments regard-
ing adoption of the rules

Subchapter C. Technical Stan-
dards

¢ 30 TAC §§334.49, 334.51, 334.55

The amendments are adopted under the
Texas Water Code, §5 103, which provdes
the TNRCC with the authorty to adopt any
rules necessary o carry out the powers and
duties under the Texas Water Code and other
laws of this state

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel

and found to be a vald exercise ol the agen-
cy's legal authorty

Issued In Austin, Texas, on December 9,
1994

TRD-9452334 Mary Ruth Holder

Director, Legal Services
Division

Texas Natural Resource
Conservation
Commission

Effectve date January 2, 1995
Proposal publication date July 8, 1994

For turther information, please call (512)

239-6087

14 ¢ ¢

Subchapter D. Release Report-
ing and Corrective Action

* 30 TAC §334.77

The amendment 1s adopted under the Texas
Water Code, §5.123, which provides the
TNRCC with the authorty to adopt any rules
riecessary 1o camry out the pcwers and duties
under the Texas Water Code and other laws
of this state

Thus agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authordy

Issued in Austin, Texas, on December 9,
1994

TRD-9452333 Mary Ruth Holder

Director, Legal Services
Division

Texas Naturai Resource
Conservation
Commussion

Effective date January 2, 1995
Proposal publication date July 8, 1994

For further information, please call. (512)
239-6087

¢ L4 ¢

Chapter 335. Industrial Solid
Waste and Municipal
Hazardous Waste

Subchapter M. Pre-application
Review and Permit Proce-
dures

* 30 TAC §335.391, §335.392

The Texas Natural Resouwrce Conservation
Commussion adopts amendments to §335 391
and §335392, concerning local pre-
application review of proposals for new haz-
ardous waste management facilities Section
335391 is adopted with changes to the pro-
posed text as published in the September 30,
1994, 1ssue of the Texas Register (19 TexReg
7752) Section 335392 is adopted withcut
changes and will not be republished.

The adopted sections define new and clan-
fied reguirements for informing the public of
pre-application review, for designating the
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membership of review committees, and for
pracedures related to such review.

The amendments increase the effectiveness
of the review process by expanding public
awareness through published notice of in-
tended applications, by requiing a more bal-
anced and representative makeup of local
review committees, by requiring the engage-
ment of professional facilitaters to coordinate
the aclivities of review committees, and by
directing prospective applicants to defray the
reasonable expenses of committees and fa-
cilitators.

The comment period closed on October 3|,
1994. No public hearing was requested to be
held on the rules nor was such a hearing
intiated by staff of the Commission. Written
comments were received from an individual
and a municipality. The individual commenter
served on the committee that reviewed and
recommended the amendments to the pre-
application review and permit procedures.

One commenter urged inclusion of language
in the amendment to §335.39i(d) requiring the
executive director to include agreements
reached by the applicant and the local review
committee in the draft permit as found to be
consistent with that draft. The commenter
adds that the procedure for offering the report
at the hearing is inadequate as it provides
only that the report may be offered by any
party at a hearing. The commenter points out
that the local review committee would not
necessarily be a party and it is possile that
an applicant may not volunteer to place the
report into the record of the hearing. The
commission responds that the requirement in
subsection (d) that the executive director
shall consider the report in any decision to
recommend granting or denial of the permit
application is intended to give serious consid-
eration to any report produced by a local
review committee and to any agreements
reached by the applicant and local review
committee. Since commission hearings are
legal in nature the report may be offered only
by parties to the hearing, subject to the rules
of evidence. In any event, the commission
believes that the report is likely to be entered
into evidence by either a party supporting or
opposing the permit application.

The second commenter suggests that since
facilitators are not licensed, perhaps it would
be more feasible to allow the group to choose
who they wish as a facilitator. The Commis-
sion T with a clarification of
§335.391(c) (3)(B)(x) to provide that the com-
mittee shall select and engage the services of
a professional faciltator.

The amendments are adopted under the
Texas Water Code, Title 2, Subtitle A, §5.103
and §5.105, which authorizes the commission
to adopt any rules necessary to cay out its
powers and duties under the code and other
laws of this state and to establish and ap-
prove all general policy of the commission
and under Health and Safety Code, Title 5,
Subtitle B, §361.024, which authorizes the
commission to adopt rules consistent with
that chapter and to establish minimum stan-
dards of operation for the management and
control of the solid waste under the commis-
sion's jurisdiction.

§335.391. Pre-Application Review.
(a)-(b) (No change.)
(c) Procedure.

(1) If a potential applicant de-
cides to participate in a local review com-
mittee process, the potential applicant may
so inform the persons listed in
subparagraphs (A)-(C) of this paragraph, as
soon as feasible after beginning informal
discussions with the commission. To for-
mally initiate the pre-application review
process, the potential applicant shall file a
notice of intent to file an application with
the commission. Further, at the same time
the poteniial applicant shall cause the notice
to be published in a paper of general circu-
lation in the county in which the facility is
to be located. The form of this notice is
specified in §335.392 of this title (relating
to Notice of Intent To File a Permit Appli-
cation). The potential applicant will, at the
same time, send a copy of the notice by
certified mail, return receipt requested, to
the following persons:

(A)-(C) (No change)
(2) (No change.)

(3) Local review committees
shall be composed of representatives of
both local and regional interests.

(A) Size. A local review
committee shall consist optimally of 12 in-
dividuals. However, by mutual agreement
between the applicant and the persons ap-
pointing the committee, a larger committee
to better represent all interest groups present
in a community or a smaller committee for
economic reasons may be appointed. How-
ever, the committee shail maintain a one to
one ratio of regional appointments to local
appointments.

(B) Appointments:
()-(iv) (No change.)

(v) If any local official or
regional entity has failed to make any ap-
pointments within 45 days after the notice
of intent to file has been received by the
commission, the committee will be
abolished without harm to the applicant’s
ability to pursue the application.

(vi) Every effort should
be made to appoint individuals who are
open-minded, willing to participate in good
faith, able to devote adequate time to partic-
ipation, and respected in the community or
region. The committee shall reflect the di-
versity of the community, including but not
limited to the following factors: gender,
age, race, economic status, and educational
level.

(vii) Appointees shall not
be employees or agents of the potential
applicant.

(viii) (No change.)

(ix) The committee shall
elect a chairperson who will preside over
meetings.

(x) The committee shall
be required to select and engage the ser-
vices of a professional facilitator for the
purpose of coordinating the activities of the
committee and preparing the report.

(4) The local review committee
shall meet within 21 days after all regional
and local appointments have been made.
The commission will provide manuals to
committee members which will orient them
as to what the committee’s activities should
be; i.e., the production of a report detailing
issues resolved, issues unresolved, and un-
answered questions.

(5) The pre-application review
process shall continue for a maximum of
180 days unless it is shortened or length-
ened by mutual agreement between the po-
tential applicant and the local review
committee. In addition, by mutual agree-
ment the applicant and the committee may
continue a dialogue for the purpose of ad-
dressing new concerns and changes to the
draft permit.

(6) Individuals who serve on lo-
cal review committees shall serve without
compensation; however, reasonable ex-
penses for travel may be provided by the
applicant. The potential applcant shall pro-
vide resources io fund the facilitator and
other expenses which may include clerical
and technical assistance, meeting space,
and/or other items which may be necessary
to aid the committee in its work.

(d) (No change.)

This agency hereby certifies that the rule as
adopied has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 12,
1964,

TRD-9452301 Mary Ruth Holder

Director, Legal Services
Division

Texas Natural Resource
Conservation

Commission
Effective date: January 2, 1995

Proposal publication date: September 30,
1994

For further information, please call (512)
239-6087

¢ ¢ ¢
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TITLE 43. TRANSPORTA-
TION

Part 1. Texas Department
of Transportation

Chapter 17. Vehicle Titles and
Registration

Dealers and Manufactures Ve-
hicle License Plates

* 43 TAC §17.67

The Texas Department of Transportation
adopts an amendment to §17.67, with
changes to the proposed text as published in
the September 23, 1994, issue of the Texas
Ragister (19 TexReg 7516). Appendix B-1
and B-2 of §17.67 reflect the changes.

Temporary cardboard tags are displayed for
up to 20 days after purchase, in lieu of regu-
lar license plates. The department has re-
ceived several complaints conceming the
address requvement, particularly from
women and older persons who are concerned
for their personal safety. The department has
determined that the safety concerns relating
to the display of the purchaser’s address out-

weigh the benefits and, therefore, finds it nec-
essary to adopt an amendment to §17.67 to
remove the requirement that the femporary
cardboard tags display the nurchaser’s ad-
dress. The department has changed the pro-
posed rule so that the slatement on the
bottom line of the tag which read "Alerations
Void This Receipt”® is changed to reac "Alter-
ations Void This Tan."

A public hearing on the proposed amandment
was held on October 4, 1994 and no oral or
viritten comments were received.

The amendment is adopted under Texas Civil
Statutes, Article 6666, which provide the
Texas Transportation Commission with the
authority to promulgate rules for the conduct
of the work of the Texas Department of
Transportation, and more specifically Texas
Civil Statutes, Article 6686, which authorize
the department to promuligate rules neces-
sary to cany out the provision of laws govemn-
ing the issuance of dealer's and
manufaciure's ficense plates and tags.

§17.67. Temporary Cardboard Tags.

(&) (No change.)

(b) 'The following appendices indi-
cate the design and instructions for printing

and use of each of the respective temporary
tags:

(1) Appendix A-l-dealer (de-
sign); Appendix A-2-dealer (instructions);
Figure 1: 43 TAC §17.67(b)(1).

(2) Appendix B-l-buyer (de-
sign); Appendix B-2-buyer (instructions);
Figure 2: 43 TAC §17.67(5)(2).

(3) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on December 12,
1994

TRD-9452328 Disne L Northam

Legal Executive Assistamt
Texas Depaiiment of
Transpertation

Effective date: January 2, 1995
Proposal publication date: September 23,
1994

For further information, please call: (512)
463-8630

¢ ¢ ¢
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Graphic material from the emergency, proposed, and adopted sections is published separately in this
tables and graphics section. Graphic material is arranged in this section in the following order: Title
Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the following
tag: the word "Figure” followed by the TAC citation, rule number, and the appropriate subsection,
paragraph, subparagraph and so on. Multiple graphics in a rule are designated as "Figure 1" followed by
the TAC citation, "Figure 2" followed by the TAC citation.

Figure 1 19 TAC <*>5 6

Fall Semester

First class day

Not later than
Year the week of
1994-95 Sept S
1995-96 Sept 4
1996-97 Sept 2
1997-98 Sept 1
1998-99 Aug 3]
1999-2000 Aug. 30
2000-001 Aug 28
2001-002 Sept_3
2002-003 Sept 2
2003-004 Sept |
2004-005 Aug 30
[1986-87 Sept 2
[1987-88 Aug. 31
[1988-89 Sept 5
[1989-90 Sept. 4
[1990-9] Sept 3
[1991-92 Sept 2
[1992-93 Aug 31
[1993-94 Aug 30
[1994-95 Sept S
[1995-96 Sept 4
[1996-97 Sept 2

(b)-(g) No Change

Spring Semester

First class day
Not later than
the week of

e
(@)

an. |
Jan 15
Jan. 13
Jan_19
Jan. 18
Jan 17
Jan. 15
Jan 14
Jan 13
Jan. 19
Jan 17

Jan. 19
Jan. 18
Jan. 16
Jan. 15
Jan. 14
Jan 20
Jan. 18
Jan 17
Jan 16
Jan. 15
Jan 13

Summer Session

Registration
Begins
Not later than

June §]
June 3]
June 2]

¢

TABLES AND GRAPHIC December 20, 1994
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PEN
EETING

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must pust rotice at least 72 hours before a scheduled meeting time. Some notices may
be received too late to be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open mneeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual’s request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or

Texas Bond Review Board
Thursday, December 22, 1994, 10:00 a.m.

1400 North Congress Avenue, Capitol Ex-
tension, Room E1.012

Austin

Board Meeting

AGENDA:

I. Cali to order

1. Approval of minutes

II. Consideration of proposed issues

A. Comptroller of Pubiic Accounts-lease
purchase of computer equipment

B. Texas A&M University System-Reve-
nue Financing System Bonds

IV. Other business
Discussion of January meeting dates
V. Adjourn

Contact: Albert L. Bacarisse, 300 West
15th Street, Suite 409, Austin, Texas 78701,
(512) 463-1741.

Filed: December 14, 1994, 1:17 p.m.
TRD-9452436

¢ ¢ ¢

Texas Natural Resource Con-
servation Commission

Wednesday, December 21, 1994, 9:30
a.m.

RELAY Texas (1-800-735-2989).

12118 N:sth Interstate 35, Building E,
Room 201S

Austin
AGENDA:

Second addendum to the contested agenda.
Itein concerns the decision and order appli-
cztion of the City of Dallas for water rights
permit Number 5414.

Contact: Doug Kitts, 12100 Park 35 Circle,
Austin, Texas 78753, (512) 239-3317.

Filed: December 13, 1994, 3:18 p.m.
TRD-9452383

¢ ¢ ¢
Texas Public Finance Au-
thority

Wednesday, December 21, 1994, 10:00
am.

1400 North Congress Avenue, Capitol Ex-
tension Building, Room E1.028

Austin

Board Meeting
AGENDA:

1. Call to order.

2. Approval of minutes of October 19, 1994
Board meeting.

3. Report on Alternative Fuels litigation and
consider formal request for financing from
the  Alternative Fuels Council for
$50,¢:00,000.

4. Selection of bank to provide credit en-
hanccment on Alternative Fuels Program.

5. Selection of underwrites/dealer for the
Alternative Fuels $50,000,000 revenue
commercial' paper program.

§. Selection of underwriters for the negoti-
ated sale of $300,000,000 of General Obli-
gation Refunding Bonds.

7. Report on cancellation of certain Texas
Workers’ Compensation Insurance Fund
(TWCIF) Bonds and consider approval and
execution of an Escrow Agreement for the
economic defeasance of certain TWCIF
Bonds.

8. Discussion of conversion of Series
1993A General Obligation Commercial Pa-
per Program to book-entry DTC eligible.

9. Consideration of amended request for
financing for issuance of $48,600, 000 of
revenue bonds to finance addition to Hobby
Building Complex and selection of method
of sale.

10. Executive session to review executive
staff salaries (Article 6252-17, §2(g)).

11. Consider adopting a resolution to adjust
salary caps for executive staff.

12. Cther business.
13. Adjourn.

Persens with disabilities who have special
communication or other needs, who are
planning to atiend the meeting, shouid con-
tact Jeanine Berron or Patricia Logan at
(512) 463-5544. Requests should be made
as far in advance as possible.

) OPEN MEETINGS December 20, 1994 19 TexReg 10111



Contact: Jeanine Barron (512) 463-5544,
300 West 15th, Suite 411, Austin, Texas
78701.

Filed: December 13, 1994, 12:14 p.m.
TRD-9452355

L4 4 ¢

Public Utility Commission of
Texas

Tuesday, January 3, 1995, 9:00 a.m,
7800 Shoa! Creek Boulevard

Austin

Hearings Division

AGENDA:

A settlement conference has been scheduled
for the above date and time in Docket Num-
ber 13575-application of Texas Utilities
Electric Company for approval of its 1995
Integrated Resource Plan and the demand-
side management programs and contracts,
renewable resource agreement, and notices
of intent associated therewith, and for ap-
proval of certain cost recovery mechanisms,
and for other relief.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 13, 1994, 1:13 p.m.
TRD-9452360

Tuesday, January 10, 1995, 9:00 a.m.

7800 Shoal Creek Boulevard

Austin

Hearings Division

AGENDA:

A settlement hearing has been scheduled for
the above date and time in Docket Number
13575-application of Texas Utilities Elec-
tric Company for approval of its 1995 Inte-
grated Resource Plan and the demand-side
management programs and contracts, re-
newable resource agreement, and notices of
intent associated therewith, and for approval
of certain cost recovery mechanisms, and
for other relief.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 13, 1994, 1:13 p.m.
TRD-9452361

Wednesday, January 18, 1995, 9:00 a.m.

7800 Shoal Creek Boulevard

Austin

Hearings Division

AGENDA:

A prehearing conference has been sched-
uled for the above date and time in Docket
Number 13575-application of Texas Utili-
ties Blectric Company for approval of its
1995 Integrated Resource Plan and the
demand-side management programs and
contracts, renewsble resource agreement,
and notices of intent associated therewith,
and for approval of certain cost recovery
mechanisms, and for otier relief.

Contact: John M. Renfrow, 7800 Shoal
Cresk Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 13, 1994, 1:14 p.m.
TRD-9452362

Monday, January 23, 1995, 9:00 a.m.

7800 Shoal Creek Boulevard

Austin

Hearings Division

AGENDA:

A hearing on sanctions will be held on the
above date and time in Docket Number
11823-complaint of Raye E. Stiles against
GTE Southwest, Inc.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 14, 1994, 2:12 p.m.
TRD-9452440

Tuesday, June 27, 1995, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

Hearings Division

AGENDA:

A hearing on the merits is scheduled for the
above date and time in Docket Number
13655: application of Teleport Communice-
tions Dallas and Teleport Communications
of Houston, Inc. for a Certificate of Conve-
nience and Necessity within Harris, Galves-
ton, Montgomery, Brazoria, Dallas, Tarrant,
Collin, and Denton counties.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Fiied: December 15, 1994, 9:26 a.m.
TRD-9452460

¢ ¢ ¢

Raiiroad Commission of
Texas

Monday, December 19, 1994, 9:30 a.m.
1701 North Congress Avenue, Room 1-111
Austin

Emergency Revised Agenda

AGENDA:

Consideration of The Oklahoma Corpora-
tion Commission, et al, v. U.S. et al, law-
suit, pending in the United States District
Court for the Westemn District for Okla-
homa under cause number CIV-94-1999R,
and plaintiffs’ "Motion for Preliminary In-
junction" ("Motion") against enforcement of
§601 of Title VI of the Federal Aviation
Administration Authorization Act of 1994,
and Commission participaticn, if any.
Reason for emergency: The Commission
first received a copy of the Motion on De-
cember 12, 1994 after the deadline for post-
ing for the next regular meeting. Federal
court has scheduled a hearing on the Motion
for December 27, 1994. The Commission
considers such Motion and hearing to be a
reasorably unforeseeabl: situation requiring
an emergency addition to its agenda for iis
December 19, 1994, meeting.

Contact: Brenda Loudermilk, P.O. Drawer

12967, Austin, Texas 78711-2967, (512)
463-7149.

Filed: December 13, 1994, 3:18 p.m.
TRD-9452382

¢ L4 *

Texas Department of Trans-
portaticn

Wednesday, December 21, 1994, 9:00
a.m.

200 East Riverside Drive, Room 101
Austin

Texas Transportation Commission
AGENDA:

Approve minutes. Contract awards/rejec-
tions/defaults. Reports: bid proposal guaran-
ties and selectionfaward of professional ser-
vices  contracts.  Texas  Statewide
Transportation Enhancement Program/pro-
jects. Routine minute orders. District/divi-
sionfspecial office reports. Interstate, U.S.,
State and FM Road projects. Transportation
planning: approve revisions to El Paso por-
tion of fiscal year 1995-1997 Statewide
Transportation Improvement Program; des-
ignate certifying official for Intermodal Sur-
face Transportation Efficiency Act of 1991

. management systems; and authorize project

selection process for developing project de-
velopment plan. Approve 1994 Texas
Transportation Plan. Multimodal transporta-
tion. Leasing. Rulemaking: 43 TAC Chap-
ters 1, 9, 22, and 25. Executive session for
legal counsei and land acquisition matters.
Cpen comment period.

Contact: Diane Northam, 125 East 1lth
Street, Austin, Texas 78701, (512)
463-8630.

19 TexReg 10112 December 20, 1994 Texas Register ¢




Filed: December 13, 1994, 11:52 a.m.
TRD-9452354

¢ L4 ‘ ¢
Regional Meetings

Meetings Filed December 13,
1994

The Central Counties Center for MHMR
Services Board of Trustees will meet at 304
South 22nd Street, Temple, December 20,
1994, at 7:00 p.m. Information may be ob-
tained from Eldon Tietje, 304 South 22nd
Stroet, Temple, Texas 76501, (817)
778-4841, Bxt. 301. TRD-9452352.

The Houston-Galveston Area Council
Projects Review will meet at 3555
Timmons Lane, Conference Room A,
Houston, December 20, 1994, at 9:30 a.m.
Information mey be obtained from Rowena
Ballas, 3555 Timmons Lane, Suite 500,
Houston, Texas 77027-2777, (713)
627-3200. TRD-9452358.

The Houston-Galveston Area Council
Board of Directors will meet at 3555
Timmons Lane, Conference Room A, Sec-
ond Floor, Houston, December 20, 1994, at
10:00 a.m. Information may be obtained
from Cynthia Marquez, P.O. Box 22777,
Houston, Texas 77227, (713) 627-3200.
TRD-9452359.

The Lampasas County Appraisal District
(Emergency Revised Agenda.) Board of
Directors met at 109 East Fifth Street,
Lampasas, December 15, 1994, at 7:00 p m.
(Reason for emergency: Create fund bal-
ance for mapping system.) Information may
be obtained from Tommy L. Watson, P.O.
Box 175, Lampasas, Texas 76550, (512)
556-8058. TRD-9452395.

The Limestone County Appraisal District
Board of Directors will meet at 200 State
Street, LCAD Office, Ground Floor, County
Courthouse, Groesbeck, December 20,
1994, at 1:30 p.m. Information may be ob-
tained from Karen Wietzikowski, P.O.
Drawer 831, Groesbeck, Texas 76642,
(817) 729-3009. TRD-9452397.

The Trinity River Authority of Texas
Central Regional Wastewater System Right-
of-Way Committee met at 5300 South Col-
lins Street, Arlington, December 19, 1994,
at 10:30 a.m. Information may be obtained
from James L. Murphy, P.O. Box 60, Ar-

lington, Texas 76004, (817) 467-4343.
TRD-9452384.

¢ ¢ ¢

Meetings Filed December 14,
1994

The Blanco County Appraisal District
(Emergency meeting. Rescheduled from
December 13, 1994.) 1994 Board of Direc-
tors met at Avenue G and Seventh Street,
Johnson City, Dacember 14, 1994, at 5:00
p.m. (Reason for emergency: Pay monthiy
bills.) Information may be obtained from
Hollis Boatright, P.O0. Box 338, Johnson
City, Texss 78636, (210) 868-4013. TRD-
9452423,

The Brown County Appraisal District
Board of Directors met at 403 Fisk Avenue,
Brownwood, December 19, 1994, at Noon.
Information may be obtained from Doran E.
Lemke, 403 Fisk Avenue, Brownwood,
Texas 76801, (915) 643-5676. TRD-
9452428,

The Cash Water Supply Corporation
Board of Directors met at the Corporation
Office, FM 1564 at Highway 34, Green-
ville, December 19, 1994, at 7: 00 p.m.
Information may be obtained from Eddy W.
Daniel, P.O. Box 8129, Greenville, Texas
75404-8129, (903) 883-2695. TRD-
9452448.

The Comal Appraisal District Board of
Directors will meet at 178 East Mill Street
#101, New Braunfels, December 21, 1994,
at 5:30 p.m. Information may be obtained
from Lynn E. Rodgers, P.O. Box 311222,
Hew Braunfels, Texas 78131-1222, (210)
625-8597. TRD-9452442.

The Education Service Center, Region IV
(Special Emergency Meeting.) Board of
Directors met at 7145 West Tidwell, Hous-
ton, December 16, 1994, at 11:.00 am.
(Reason for emergency: Notification that
posting of Emergency Revised Agenda did
not make the statutory requirements. Action
taken with regard to that agenda being rati-
fied.) Information may be obtained from W.
L. McKinney, 7145 West Tidwell, Houston,
Texas 77092, (713) 744-6534. TRD-
9452437.

The Hays County Appraisal District Ap-
praisal Review Board will meet at 21001
North IH-35, Kyle, December 20, 1994, at
9:00 am. Information may be obtained

from Lynnell Sedlar, 21001 North IH-35,
Kyle, Texas 78640, (512) 268-2522. TRD-
9452443,

The High Plains Underground Waier
Conservation District Number One Board
will meet at 2930 Avenue Q, Board Room,
Lubbock, December 20, 1994, at 10:00 a.m.
Information may be obtained from A
Wayne Wyatt, 2930 Avenue Q. Lubbock,
Texas 79405, (806) 762-0181. TRD-
9452449,

The Lower Rio Grande Valley Develop-
ment Council LRGVDC Board of Direc-
tors will meet at Mission City Hall, 900
Doherty, Mission, December 20, 1994, at
1:30 p.m. Information may be obtained
from Kenneth N. Jones, Jr., or Anns
Hemnandez, 4900 North 23rd Street, McAl-
len, Texas 78504, (210) 682-3481. TRD-
9452402.

The Permian Basin Quality Work Force
Full Planning Committee will meet at 2910
LaForce Boulevard, Midland, January 17,
1995, at Noon. Information may be ob-
tained from Allison F. Garvin, 291C
LaForce Boulevard, Midland, Texas 79711,
(915) 563-1061. TRD-9452429.

The Surplus Lines Stamping Office of
Texas Board of Directors met at Hughes
and Luce, 111 Congress Avenue, Suite 900,
Austin, December 19, 1994, at 10:00 a.m.
Information may be obtained from Charles
L. Tea, Jr., P.O. Box 9906, Austin, Texas
78766, (512) 346-3274. TRD-9453204.

¢ ¢ ¢

Meetings Filed December 15,
1994

The Hunt County Appraisal District (Re-
scheduled from December 8, 1994, at
Noon.) Board of Directors will meet at
4801 King Street, Greenville, December 29,
1994, at Noon. Information may be ob-
tained from Shirley Smith, P. O. Box 1339,
Greenville, Texas 75403, (903) 454-3510.
TRD-9452457.

The Swisher County Appraisal District
(Rescheduled from December 22, 1994.)
Board of Directors will meet at 130 North
Armstrong, Tulia, December 20, 1994, at
11:00 a.m. Information may be obtained
from Rose Lee Powell, P.O. Box 8, Tulia,

Texas 79088, (806) 9954118. TRD-
9452462.
¢ ¢ ¢
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IN
ADDITION

The Texas Register is required by statute to publish certain documents, including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Department of Agriculture
Pesticide Administrative Penalty Matrix

I. Background.

Texas Agriculture Code (the Code). §76.1555 confers
administrative penalty authority on the Texas Department
of Agriculture (the department). Section 76.1555(b) re-
quires the department to "establish a schedule stating the
types of violations possible under Chapters 75 and 76 of
this code and the maximum fine applicable to each type of
violation." The department’s initial schedule was pub-
lished on November 20, 1990 (15 TexReg 6679). This
document represents a revision of the initial schedule and
is effective immediately upon publication.

Pursuant to the provisions of the Code, Chapter 76, the
department has primary responsibility and authority for
regulating pesticides in the State of Texas. In accordance
with the department’s regulatory authority, and pursuant to
the powers and duties of the State of Texas, including
those powers and duties set forth in the Administrative
Procedure Act, Texas Government Code Annotated, Chap-
ter 2001 (West 1994), the department may initiate various
enforcement actions in response to violations of Chapters
75 and 76 and the regulations promulgated thereunder.
Administrative enforcement actions available to the de-
partment include license suspension, modification, revoca-
tion, probated suspension, reprimand or assessment of an
administrative penalty. The department may assess an
administrative penalty not to exceed $2,000 for each viola-
tion, provided that the penalty does not exceed $4,000 for
all violations related to a single incident. Section 76.1555
requires the department to publish a schedule of adminis-
trative penalty maximums. This document serves as a
revision to the initial schedule, and 1s intended to fulfill
the requirements of §76.1555, and to ensure that the
department’s administrative enforcement actions are fair,
uniform, consistent, and appropriate.

II. Applicability.

These guidelines apply to monetary administrative penal-
ties, continuing education units (CEUs), and lcense sus-
pensions assessed for violations of Chapters 75 and 76 of
the Code and corresponding regulations which have been
referred to the department’s legal division for enforcement
action. In lieu of or in addition to an administrative
penalty, the department may require that a licensee obtain
CEUs when in the department’s sole discretion it deter-
mines that CEUs will best encourage compliance and deter
future violations. These guidelines do not apply to eme.-
gency orders or other enforcement remedies requiring
timely actions, such as ten day license suspensions under
§76.116, and stop-sale orders under §76 153, citations

issued by department inspectors under the field-citation
program, or referrals for civil or crimimnal penalties.

M. Determining the Appropriate Penalty.

Texas Agriculture Code, §76.1555(c)(1-6) requires the
department to consider the following six factors in deter-
mining an appropriate penalty: the seriousness of the
violation; economic damage to property or the environ-
ment; the violator’s history of previous violations; the
deterrent effect of the penalty;, the violator’s efforts to
correct the violation, and other matters that justice may
renuire.

Upon determining that a violaton has occurred, the de-
partment will employ the following analysis to calculate
the appropriate penalty. A base penalty will be established
based upon the following: the seriousness of the violation,
including but not limited to the nature, circumstances,
extent, and gravity of the prohibited acts, the hazard or
potential hazard created to the health or safety of the
public or the environment, and the economic damage- to
property or the environment. In evaluating whether an
action is hazardous to health, safety or the environment,
the department may consider thie extent to which the action
resulted in actual harm to human health or the environ-
ment (i. e., crops, water, livestock, wildlife, wilderness or
other sensitive natural areas). After an evaluation of these
factors, the base penalty is determined by locating the
violation in the listing below, under Section IV, and
applying the corresponding penalty tables at the end of this
document. The base penalty may then be adjusted in
accordance with the factors listed in "B" of this section.

In the listing that follows, violations are categorized under
subject headings. The penalties referred to in Section TV
may be found in the Code, but will be referenced to the
"Texas Pesticide Law" (Chapter 76) or "Texas Herbicide
Law" (Chapter 75) The regulations referenced in Section
IV may be found in Title 4 of the Texas Administrative
Code in Chapters 7 and 11, and will be referred to as "4
TAC."

A. Base Penalty.

1. Nature, Circumstances, Extent and Gravity of the Pro-
hibited Acts (horizontal or "NCEG" axis). Each violation
is assigned an NCEG value. The NCEG value may be
classified as either major, moderate, or miner. The follow-
ing factors are to be considered in determining whether the
NCEG is major, moderate, or mwnor (a) the degree of
compliance with the various requirements of the label,
statutes or regulations; (b) the magnitude of the violation
and/or damages, including, but not limited to, the number
of containers involved in the incident or the volume of
pesticide spilled; (c} the use of methods or conduct tending
to increase or decrease the likelihood of improper expo-
sure, damage, or contamination, including, but not limited
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to, use of buffer zones and drift control agents; (d) the
amount of acreage adversely affected; (e) topographic
features of the area tending to increase or decrease the
likelihood of improper exposure, damage, or contamina-
tion; and (f) the presence or proximity of species suscepti-
ble to the chemical.

2. Hazard or Potential Hazard to the Health or Safety of
the Public or the Environment (vertical or "HPH" axis).
HPH is based upon the relative toxicity of the pesticide as
reflected by the signal word of the product. A major HPH
value is reflected by the signal word "danger." A moderate
HPH value is reflected by the signal word "warning.” A
minor HPH value is reflected by the signal word "cau-
tion."

B. Adjustments To Base Penalty.

Once a base penalty is determined by reference to the
attached tables, the department may adjust the base pen-
alty upward or downward utilizing the following factors.

1. Previous Violations. Previous violations are those for
which action has been completed and a penalty, be it
monetary or otherwise, has been assessed and an order
issued prior to the date action is taken in response to a
pending violation. Violations which resulted in a license
revocation or involving fraud will be considered regardless
of the date of the occurrence. As to all other violations, the
department will consider only those which occurred within
three years of the pending violation. Each previous viola-
tion may result in an increase of the base penalty or
license suspension for the pending violation by an amount
not exceeding 50% of the base penalty or license suspen-
sion.

For purposes of adjusting the base license suspension,
apply the same percentage adjustments under Section III
(B). If an adjustment to the number of days suspended
results in a fraction, then adjust the number of days
upward to the next whole number.

2. Respondent’s Culpability. If the respondent’s actions
constituted a knowing or willful violation of the statute or
regulations, or respondent had knowledge of the general
hazardousness of the action, then the department may
increase the base penalty by an amount not to exceed 50%
of the base penalty. :

3. Deterrence Of Future Violations. If failure to comply
with the statutory or regulatory requirement resulted in
some significant savings or extraordinary benefit to the
respondent, the base penalty may be increased by up to
100% of the penalty within the statutory maximum.

4. Respondent’s Efforts To Correct The Violation. The
department may decrease a base penalty if the respondent
has made extraordinary efforts to cooperate with the de-
partment. Such efforts include, but are not limited to, self-
reporting of a violation, compensating an affected person
for any damages, harm, or costs incurred as a result of the
violative conduct, or remedying any environmental harm
through clean-up or other such activities.

5. Other Factors That Justice May Require. The penalty
may be reduced or increased as justice may require. Fac-
tors which may justify such a modification include, but are
not limited to: (a) respondent’s reliance on inaccurate
information provided by a farm owner or operator regard-
ing the size or location of the target area; (b) the existence
of extreme circumstances preventing the use of pesticides
in compliance with the statute or regulations; (c) respon-
dent engaged in extraordinary conduct to prevent or mini-

mize actual or potential adverse effects resulting from his
or her application of pesticides; (d) the level of residue
amounts detected in a sample taken from a non-target
location; and (e) the base penalty is insufficient to penalize
respondent’s egregious conduct and to deter similar con-
duct in the future.

6. Multiple Adjustments To Base Penalty. If the respon-
dent’s conduct could result in more than one adjustment to
the base penalty, the adjustments will be added to the base
penalty. In no circumstance shall the adjusted penalty
exceed the statutory limit.

In any case involving several different violations, the
adjusted penalty for each violation will be determined
without regard to the other violations being considered in
that case. The total penalty will equal the sum of all the
adjusted penalties, without exceeding the statutory maxi-
mum,

IV. Penalties.

A. A person who commits any of the following actions in
such a manner as to cause a confirmed human exposure
may be assessed, for that violation, an administrative
penalty not to exceed $2,000 or a license or certificate
suspension not to exceed 120 days. If any of the following
listed violations result in a confirmed human exposure,
apply Table I. A confirmed human exposure occurs when
the person suffers from a pesticide exposure, and shows a
clinical indication of pesticide poisoning as diagnosed by a
physician. The exposure may be supported by blood and
urine tests for appropriate biological indicator(s) per-
formed by a laboratory. Such tests may indicate a marked
change in the activity of a blood enzyme or significant
concentration of an abnormal chemical or its metabolite.

If a violation has not been listed below, but has resulted in
confirmed human exposure, apply Table I.

Use Restrictions-General (Table I) (Confirmed Human
Exposure)

Licensee or individual using or causing a pesticide to be
used in a manner inconsistent with its label or labeling.
Texas Pesticide Law, §76.116(a)(1); 4 TAC, §7.22(1) and
).

Licensee or certificate holder operating in a faulty, care-
less or negligent manner causing a confirmed human
exposure. Texas Pesticide Law, §76.116(a)(2) .

Worker and Resident Protection Requirements (Table
I) (Confirmed Human Exposure)

Violation of label requirements related to failure to ob-
serve reentry intervals, preharvest intervals, grazing re-
strictions, or worker protection requirements, e.g., failure
of person in control of the commodity or site treated to be
knowledgeable of and comply with the requirements of 4
TAC, §7. 22(3). 4 TAC, §7.22(3).

Application of a pesticide during a time when persons not
involved with the application were lawfully present in the
field. 4 TAC §7.29(1).

Failure to stop an application when a person not wearing
protective clothing lawfully entered the field. 4 TAC,
§7.29(2).

Farm operator failing to direct workers not to enter a field
when he knows the field has been treated with pesticides
and the reentry interval has not expired (where reentry
interval is seven days or less), and failing to make reason-
able efforts to prevent such entry. 4 TAC, §7.27(b)(1).
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Ferm operator permitting entry into a treated field by
workers not wearing appropriate protective clothing prior
to the expiration of the reentry interval (where interval is
seven days or less) and farm operator failing to give
instructions provided in 4 TAC, §7.28, and failing to post
treated field as required by 4 TAC, §7.27(d). 4 TAC,
§7.27(b)(2).

Farm operator failing to do the following three things
when reentry interval is greater than seven days: to erect
signs for reentry interval in accordance with 4 TAC,
§7.27(d); to direct workers who are about to enter such
field not to enter the field until expiration of the reentry
interval; and to make reasongble efforts to obtain compli-
ance therewith or permit workers to enter the field only if
they are wearing appropriate protective clothing and have
received instructions provided in 4 TAC, §7.28. 4 TAC,
§7.27(c)(1) and (2) or 4 TAC, §7.27(c)(1) and (3).

Ordering workers not wearing appropriate protective cloth-
ing to engage in an activity that involves substantial
contact with sources of pesticide residues prior to the
expiration of the reentry interval. 4 TAC, §7.27(f).

Failure of farm operator to know or to have access to and
to promptly make available upon request the trade and
common chemical name of the pesticide, the pesticide’s
label, and other safety requirements, to workers, persons
alleging pesticide exposure and to treating medical person-
nel. 4 TAC, §7. 28(e).

Storage and Disposal Restrictions (Table I) (Confirmed
Human Exposure)

Disposal of, discarding, or storing any pesticide or pesti-
cide container in a manner that may cause or result in
injary to humans. 4 TAC, §7.21(a).

Disposal or storage of pesticide containers, concentrates,
spray mixes, container rinsates andfor spray system
rinsates not in accordance with the pesticide label direc-
tions or provisions of the Texas Solid Waste Disposal Act.
4 TAC, §7.21(e) and §7.22(4).

Licensee or certificate holder storing or disposing of a
pesticide in a faulty, careless or negligent manner. Texas
Pesticide Law, §76.116(a)(2).

Distribution Requirements-General (Table I) (Con-
firmed Human Exposure)

Distribution of a pesticide without appropriate labeling.
Texas Pesticide Law, §76.021(a); 4 TAC, §7.3.

Use Restrictions-LPC and M-44(Table I) (Confirmed
Human Exposure)

Use of a Livestock Protection Collar (LPC) in a manner
inconsistent with its label. 4 TAC, §7.32(f).

Registrant or agent disposing of an LPC contrary to label
directions. 4 TAC, §7.32(c)(6).

Use of M-44 sodium cyanide in a manner inconsistent
with its label. 4 TAC, §7.33(d)(2).

Dealer selling or transferring M-44 sodium cyanide with-
out providing a complete label for the product. 4 TAC,
§7.33(c)(6).

B. A person who commits any of the actions listed under
Section A above in such 8 manner as to cause an uncon-
firmed human exposure may be assessed, for that viola-
tion, an administrative penalty not to exceed a base pen-
alty of $1, 500 or a license or certificate suspension not to
exceed 120 days. If any of the violations listed in Section

A result in an unconfirmed human exposure, apply Table
II. An unconfirmed human exposure occurs wien the
person suffers from & pesticide exposure, but one which is
not substantiated by a physician’s diagnosis even though
cither test samples from the premises show chemical resi-
dues, or, based upon reported symptoms, the possibility of
an cXposure exists.

C. A person who commits any of the following violations
in a manner not involving any type of human exposure
may be assessed, for that viclation, a penaity not to exceed
$1,000 or a license or certificate suspension not to exceed
120 days. If a violation has not been listed below, apply
Table I

Use Restrictions-General (Table IIT)

Licensee or individual using or causing a pesticide to be
used in a manner inconsistent with its label or labeling.
Texas Pesticide Law, §76.116(a)(1); 4 TAC, §7.22(1) and
2.

Licensee or cestificate hoider operating in a fauity, care-
less or negligent manner. Texas Pesticide Law
76.116(a)(2)

Fingacial Responsibility Requirements (Table IV)

Commercial applicator applying a chemical excluded from
coverage of his insurance policy. Texas Pesticide Law,
§76.105(a)(1) and 4 TAC, §7.14(a)(3) .

Use Restriction-Herbicides (Table IIT)

Application of a regulated herbicide during a time period
prohibited by County Special Provisions Regulations.
Texas Herbicide Law, §75.012(a); 4 TAC, §11.2.

Spray application of regulated herbicides when the wind
velocity exceeds ten miles per hour or as specified on the
product label, if the label is more restrictive. 4 TAC,
§11.7(b).

Application of a highly volatile herbicide when there are
susceptible crops within a four mile radius from every
point of the land to be sprayed. Texas Herbicide Law,
§75.012(a); 4 TAC, §11.6(1)XC).

Application of a regulated herbicide at & rate in excess of
the maximum pressure for aerial equipment. Texas Herbi-
cide Law, §75012(a); 4 TAC, §11. 7(a)(1).

Application of a regulated herbicide with ground equip-
ment at a rate in excess of the maximum pressure. Texas
Herbicide Law, §75.012(a); 4 TAC, §11.7(a)(2).
Storage and Disposal Restrictions (Table II)
Disposal of, discarding, or storing a pesticide or pesticide
container in a mgnner that may cause or result in injury to
vegetation, crops, livestock, wildlife, or pollinating insects,

or pollution of any water supply or waterway. 4 TAC,
§7.21(a).

Displaying or offering for sale pesticides in leaking, bro-
ken, corroded, or otherwisc unsafe containers, or with
illegible labels. 4 TAC, §7.21(d).

Disposal of pesticide containers, concentrates, spray

mixes, container rinsates and/or spray system rinsates not

in accordance with the pesticide label directions or the

g{lowzlisions of the Texas Solid Waste Disposal Act. 4 TAC,
21(e).

Licensee or certificate holder storing or dispesing of a
pesticide in a faulty, careless or negligent manner. Texas
Pesticide Law, §76.116(a)(2).
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Iudividual using or causing a pesticide to be used in
violation of label requirements related to improper storage
or disposal of the pesticide or its container. 4 TAC,
§7.22(4).

Storing or displaying pesticides intended for distribution or
sale in open areas without surveillance. 4 TAC, §7.21(b).
Distribution Kequirements-General (Table II)

Distribution of a p=sticide containing no label or a
misbranded label. Texas Pesticide Law, §76.02i(a),
§76.023; 4 TAC, §7.3.

Distribution of restricted use (RU) or state limited use
(SLU) products without a valid, current dealer’s license.
Texas Pesticide Law, §76.071(a); Texas Herbicide Law,
§75.004(a); 4 TAC, §11.5(a).

Failure of a herbicide and/or pesticide dealer to obtain a
license for each location from which the RU, SLU or
regulated herbicide is distributed. Texas Herbicide Law,
§75.004(b); Texas Pesticide Law, §76.071(b).

Dealer distributing RU or SLU pesticides to persons other
than licensed or certified private applicators, or persons
acting under the direct supervision of a licensed applicator,
or persons authorized by a certified private applicator or a
licensed dealer. 4 TAC, §7.8(b)(6).

Pesticide dealer’s failure to have a list of poison control
centers in the state or other sources of contect designed to
provide medical assistance. 4 TAC, §7.21(g).

Distribution of an unregistered product within the State of
Texas. Texas Pesticice Law, §76.041(a).

A registrant failing to register as separate products a
pesticide distributed under more than one brand name or
formulation. 4 TAC, §7.4(b).

Continuing to distribute a product in the state without
renewing the product registration by December 31. Texas
Pesticide Law, §76.041(a); 4 TAC, §7.4(c).

Use Restrictions-LPC and M-44 (Table 1)

Use of an LPC in a manner inconsistent with its label. 4
TAC, §7.32(f).

Licensed LPC applicator failing to give appropriate, verifi-
able instructions on the use of LPCs as required by 4
TAC, §7.34 before the non certified person handles the
LPC. 4 TAC, §7.32().

Use of M44 sodium cyanide in a manner inconsistent
with its label. 4 TAC, §7.33(d)(2).

Licensed commercial LPC applicator failing to be physi-
cally present to supervise the use of LPCs by non certified
applicators. 4 TAC, §7.32(i).

Distribution Requirements-LPC (Table II)

LPC registrant failing to file with the department written
notice of the name, home address, address of distribution
site, and telephone number of each agent or LPC registrant
or failing to notify the department within ten days of any
change in the information required under 4 TAC,
§7.32(c)(4). 4 TAC, §7. 32(c)(@4).

LPC registrant or agent selling or transferring an LPC with
no serial number. 4 TAC, §7.32(c)(5).

LPC registrant or agent failing to distribute the forms
prescribed by the department for use by LPC applicators
with each sale or transfer of LPCs. 4 TAC, §7.32(c)(7).

LPC registrant, agent, or collar pool agent failing to com-
ply with sale or transfer requirements. 4 TAC, §7.32(c).

Failure of registrant or agent to report to the department
any incident or compisint of misuse involving LPCs. 4
TAC, §7.32(c)(8).

Selling or transferring LPCs without first obtaining an
applicator’s license with an LPC subcategory certification
and a pesticide dealer’s license. 4 TAC, §7.32(c)(2).

Registrant or agent selling or transferring LPCs to persons
other than registrants or agents for the purpose of resale or
transfer. 4 TAC, §7.32(c) (3).

Registrant or agent disposing of LPC contrary io label
directions. 4 TAC, §7.32(c)(6).

Distribution Requirements-M-44 (Table III)

Authorized M-44 dealer selling or transferring M-44 so-
dium cyanide to unauthorized individuals. 4 TAC, §7.33
©Q).

Authorized M-44 dealer selling or transferring M-44 so-
dium cyanide without providing a complete label for the
product. 4 TAC, §7.33(c)(6).

Authorized M-44 dealer selling product in quantities other
than specified in this section. 4 TAC, §7.33(c)(6).

Dealer failing to keep for a peried of two years, on forms
prescribed by the depariment, complete records of all
transactions involving M-44 sodium cyanide. 4 TAC,
§7.33(c)(5).

Dealer failing to provide to M-44 applicators the record
keeping forms prescribed by the department. 4 TAC,
§7.33(c)(6).

Dealer failing to obtain the department’s approval prior to
purchasing any M-44 sodium cyanide. 4 TAC, §7.33(c)(7).

Dealer failing to report to the department any incident or
complaint of misuse involving M-44 sodium cyanide. 4
TAC, §7.33(c)(8).

Prior Notification Requirements (Table II)

Failure to give proper or timely notice to adjoining land-
owners as required by this section. 4 TAC, §7.26.

License and Permit Requirements (Table IV)

Individual using or supervising the use of a RU or SLU
pesticide without either being appropriately licensed or
certified as & commercial, non-commercial, private, or
certified private applicator as required by law; or perform-
ing services in a category for which he/she is not licensed.
Texas Pesticide Law §76.105(a)(1). (2), and (3); 4 TAC,
§7.8(a)(1), (2) or (3).

Failure of a person operating a business or an employee of
a business, and who is required to be licensed under
§76.105 of the Code, to obtain a license prior to applying a
RU or SLU pesticide to the land of another for hire or
compensation. Texas Pesticide Law §76.108(a).

Failure of a licensed business, commercial applicator or
entity to employ a certified applicator. Texas Pesticide
Law §76.108(f).

License or certificate holder aiding or abetting or conspir-
ing with a certified licensed or unlicensed person to evade
the provisions of Chapter 76. Texas Pesticide Law
§76.116(a)(8).
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License or certificate holder allowing license or certificate
to be ussd by another person. Texss Pesticide Law
§76.116(a)(8).

Fraud or misrepresentation when spplying for an orijinal
applicator’s license or a renewal of such license. Texas
Pesticide Law §76.116(a)(7).

Other License and Permit Viclations (Table VI)

Failure of a licensee to notify the department immediately
of any change in address, status, or employment. 4 TAC,
§7.13(c) or (d).

Failure of a pesticide dealer to display license. Texas
Pesticide Law §76. 074(a).

Failure to obtain a spray permit prior to making a herbi-
cide spolicstion in a reguisted county. Texas Herbicide
Law §75.006(a); 4 TAC, $11.6(1).

Failure of a licensee to suhmit a supplemental spray report
to the department within seven days of the herbicide
apnlication. 4 TAC, §11.6(1).

Supervision Requirements (Table IV)

Failure of a commercial applicator to be continuously
physically present on the site where a RU or SLU pesti-
cide is being applied by a person working under the
licensee’s direct supervision. 4 TAC, §7.34(b).

Failure of a licensed applicator to assure that any persca
working under the licensee’s direct supervision is knowl-
edgeable of the label requirements and rules and regula-
tions governing the use of the particular pesticide being
used by the individual. 4 TAC, §7.34(d).

An authorized M-~44 dealer failing to be or failing to
employ a person certified under 4 TAC, §7.33. 4 TAC,
$7.33(c)(4).

Record and Report Requirements-General (Table V)
Commercial applicator or non-commercial applicator li-
censees failing to record or maintairs all the information
required under 4 TAC, §7.18 regarding recosds of peti-
cide use for a period of two yesars. Texas Pesticide Law
§76. 114(a); 4 TAC, §7.18.

Applicator failing to maintain for a period of two years all
the information required for herbicide applica-
tions. Texas Herbicide Law, §75.013(a); 4 TAC, §11.6(4).
Record and Report Requirements-Distributor (Table
V)

Dealer failing to maintain for a period of two years records
for sale of RU or SLU pesticides. Texas Pesticide Law
$76.075(a).

Failure of a licensed dealer to maintain required informa-
tion at the place of business where the pesticides are
distributed. 4 TAC, §7.8(bX5).

Failure of licensed dealer to recced all the required infor-
mation pertaining to distribution of regulated herbicides.
Texas Hetbicide Law, §75. 005(a), 4 TAC, §11.5(g).

Failure of licensed dealer to maintain records of all re-
quired information pertaining to distribution of a regulated
herbicide for at least two years. Texas Herbicide Law,
§75.005(a); 4 TAC, 811.5(»).

Record and Report Requirements-LPC and M-44 (Ta-
ble V}

Registrant or ageat fziling to record or maintain for two
years, oa forms preacribed by the department, wid of the
information requiredd by this section. 4 TAC, §7.32(g).

Registrant, agent, or LPC applicators failing to report ¢o
the depariment by telophone, within one working day,
accidents invelving any suspected o: actual poisoaing of
thresteried or endangered species, humans, domestic ani-
mals or non-target wild animals. 4 TAC, §7.32(gK5).

M-44 spplicator failing to keep all the required informa-
tion concerning the placen:ent of M-44s and the results of
each placement. 4 TAC, §7.33(e).

Failure of a licensed desler to maintain required informa-
tion under this section on a single form. 4 TAC,
§7.3()(4).

D. If the department determines, in its sole discretion, that
license or certificate suspension is the most effective
means of encouraging compliance and deterring future
violations, upply Table VII to determine the length of
suspension for violations listed in Sections A through C.
The department shall detsrmine the effective date of any
license suspension.

E. A person who corimits any of the following actions
may be assessed a fixed administrative penalty.

Records aud Report Requirements-General (Fixed Ad-
iinistrative Penaity = $1,000)

Applicator making false or fraudulent records, invoices or
reports. Texas Pesticide Law §76.116(a)(6).

Failure of a licensee upon written request of the depart-
mient to furnish & copy of any requested records pestaining
to the epplication of a pesticide. Texas Pesticide Law
§76.114(d); 4 TAC, §7.18(b).

Failure of a commercial or non-commercial ficensee, upon
written request by the department, to submut a copy of
pesticide application records. 4 TAC, §7. 18(b).

Failure of a licensed dealer or registrant to allow the
commissioner, or his suthorized ageni, o examine distsi-
bution records. 4 TAC, §7.9.

Individial operating as & commercial applicator during a
period <when his insurance is not in effect. Texas Pesticide
Lsw §76.111(j).

A licensee or certificate holder failing to maintain a bond
or policy of insurance as required by ihis chapter. Texas
Pesticide Law §76.116(2)(5).

Feilure to maintain a lisbility insurance policy or bond
protecting persons who might suffer damages as s result of
the applicstor’s operations and applications. 4 TAC,
§7.14(a).

‘Worker and Resident Protection Requirements (Fixed
Administrative Penalty = $500.00)

Person employed by a farm operator knowingly entered a
field to which pesticides have been applied and the reentry
interval had not expired or knowingly entered o field to
which pesticides were being applied without the authoriza-
tion of the farm operator. 4 TAC, §7.29(3).

Failure to remove reentry signs or flags from treated field
within 72 hours after the expiration of the reentry period. 4
TAC, §7.27(d)(2) and §7.26(1) .

License and Permit Requiremenis (Fixed Administrative
Penslty = $500.00)

¢ IN ADDITION December 20, 1994 19 TexiRsg 10119



Failure of sa spplicator to comply with segistration re- In appropriate cases, the department wili coatinue to refer
quirements. 4 TAC, §11.7. cases for Jocal prosecution or civil action. The department

X . . . . refer for civil action incidents vhare the sdministra-
Failure of u spplicator to comply with squipmens gpecifi- ) [® ¢ [OF GVI » 8
cations. 4 TAC, §11.7. tive penalties available do not reflect the egregious nature

of the violation.
V. Otlier Penalties.
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Hazard or

Minor
Moderate

Major

Hazard or

Minor
Moderate

Major

Hazard or

Minor
Moderate

Major

Table I
Human Exposure
(confirmed)

Nature, Circumstances, Extent, and Gravity
Potential Hazard

Minor Moderate Major
$500 $750 $1000
$1000 $1250 $1500
$1500 $1750 $2000
Table II
Human Exposure
(unconfirmed)

Nature, Circumstances, Extent, and Gravity
Potential Hazard

Minor Moderate Major

$200 $400 $600

$600 $200 $1000

$1000 $12C0 $1500
Table III

Non-Human Exposure

Nature, Circumstances, Extent, and Gravity

Potential Hazard

Minor Moderate Major
$200 $460 $600
$400 $600 $800
$600 $800 $1000

176--Pesticide Administrative Penalty Matrix-Figure 1

¢

IN ADDITION Dscember 20, 1994 19 TexReg 10121




Table IV

Permits and License Requirements

Hazard or First Subsequent
Potential Hazard Violation Violations
Minor $500 $750

Moderate $750 $1000
Major $1000 $1500
HPH Inapplicable
$500 $1000
Table V

Recordkeeping Requirements

Fajlure to maintain
or submit information

First Violation $250
Sacond Viclation $500
Third Violation $750

176-Pesticide Administrative Penalty Matrix-Figure 2
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Table VI
Permit and License Violations

Hazard or First Subsequent
Potential Hazard Violation Violations
Minor $250 $500
Moderate $500 $1000
Major $750 $1500
HPH Inapplicable
$250 $500

Table VII
License Suspensions

6 by Days

Hazard or Nature, Circumstances, Extent, and Gravity
Potential Hazard

Minor Moderate Major
Minor 30 45 60
Moderate 45 60 20
Major 60 90 120

176-Pesticide Administrative Penalty Matrix-Figure 3
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tssued in Austin, Texas, on Decemi..r 13, 1994.

TRD-9452401 Doiores Avarado Hbbs
Chief Administrative Law Judge
Texas Depaniment of Agriculture

Filed: December 13, 1994

¢ * ¢

Barton Springs/Edwards Aquifer
Conservation District

Computer Request for Proposal

RFP #12-94 DP. The District is soliciting sealed proposals
for a Turnkey Network and Computer System Hardware
and Software for the Barion Springs segment of the Ed-
wards Aquifer. Proposal documents are for 12 computer
workstations including network software and hardware,
operating system software, documentation and services for
installation, maintenance, technical support and training.
Proposals will be accepted until 5:00 p.m. CST, Friday,
January 27, 1995. The contractor selection process will
include receipt of propossl, review of proposals submitted,
evaluation of proposals and ranking of offerors. District
staff shall review all information available from the selec-
tion process and rank the offerors. Contract award-the
District reserves the right to accept or reject any and all
proposals. Similarly, the Disirict is not bound to accept the
lowest doliar proposal if the proposal is not the most
advantageous to the District. Unless all proposals are
rejected or the solicitation is canceled, the District will
award the contract to the offeror whose proposal is the
most advantageous to the District considering the relative
importance of price and the other evaluation factors out-
lined in the RFP. The District reserves the right to negoti-
ate all slements which comprise the proponal. No proposal
is to be considered binding upon the District until a
contract has been awarded. For information and request
for proposal documents, contact Stovy Bowlin, GIS Coor-
dinator, at 11244 Regal Row, Austin, Texas 78748, (512)
282-8441

Issued in Austin, Texas, on December 12, 1994.
TRD-9452318 Bill E. Couch
Generai Manager
Barton Springa/Edwards Aguiter
Consaervation District

Filed: December 12, 1994

¢ ¢ ¢
Texas Department of Health

Community Coalitions to Address
Locally-Identified Health Programs
Request for Proposals

The Texas Department of Health, Public Health Region 1
(region), invites interested parties to submit proposals for
the creation and support of community coalitions to ad-
dress the prevention of locally-identified health problems.
The proposal must be made on behalf of a community
coalition consisting of at least seven members who are
either representatives of community agencies or interested
individuals. The community must be within at least one of
the counties comprising Public Health Region 1 cof the
Texas Department of Health. All coalitions must ideniify a
public or private non-profit agency which can serve as

fiscal agent for funds awarded through a successful pro-
posal.

Proposed objectives and activities must fall into one or
more of the following categories: training for coalition
members in related skili and knowledge areas such as
prevention concepts and models, prevention needs assess-
ment and planning, cultural competence, community mobi-
lization, leadership and/or grant writing; needs assessment
and planning for the prevention of health problems; re-
cruitment and training of commiunity adults and youth for
leadership roles in the prevention of health problems; the
development of prevention projects that address health
problems at the systems or community level, such as
policies, laws and organizational practices; the develop-
ment and implementation of prevention projects that must
address: the reduction of factors which promote or in-
crease health problems, and/or the increase or strengthen-
ing of factors which promote health and wellness.

must be received by the Texas Department of
Health, Public Health Region 1, by 5:00 p.m. on February
15, 1994. The anticipated project start date of May 1,
1995. Up to ten proposals, not exceeding $5,000 each,
may be awarded. All applicants must use an application
packet which may be requested from: Cyndi Simpson,
MA, MSPH, Pravention Program Manager, Texas Depast-
ment of Health, Public Health Region 1, 1109 Kemper
Street, Lubbock, Texas 79403 (806) 767-0489.

lssued in Austin, Texas, on December 13, 1994.

TRD-5452417 Susan K. Steeg
General Counsel, Office of General
Counsel
Texas Depariment ol Health

Filed: Decembar 14, 1994

L4 ¢ ¢

Notice of Emergency Cease and Desist
Order

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Steeplechase Diagrostic Center
(registrant-M00152) of Houston to cease and desist per-
forming mammographic examinations until all violations
noted during a recent inspection have been corrected. The
bureau determined the performance of mammography
when the analyses of quality assurance tests indicate the
fimits established in the Texas Regulations for Control of
Radiation are exceeded constitutes an immediate threat to
public health and safety, and the existence of an emer-
gency.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 3:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on December 13, 1994.

TRD-8452418 Susan K. Steeg
Ganers! Counsel, Oftice of General
Counsel
Texas Department of Health

Filed: December 14, 1994
L ] L 4 ¢
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Notices of Intent to Revoke Certificates
of Registration

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 Texas Administrative Code,
§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed com-
plaints against the following registrants: Provident Medical
Center, Dallas, R15984; Robert L. Levine, D.D.S., Dallas,
R10968; P. D. Kothmann, D.DS, MS., Inc,
Fredericksburg, R12596.

The department intends to revoke the certificates of regis-
tration; order the registrants to cease and desist use of
radiation machine(s); order the registrants to divest them-
selves of such equipment; and order the registrants to
present evidence satisfactory to the bureau that they have
complied with the orders and the provisions of the Heaith
and Safety Code, Chapter 401. If the items in the com-
plaints are corrected within 30 days of the date of each
complaint, the department will not issue an order.

This notice affords the opportunity te the registrants for a
hearing to show cause why the certificates of registration
siiould not be revoked. A written request for a hearing
must be received by the bureau within 3¢ days from the
date of service of the complaint to be valid. Such written
request must be filed with Ruchard A. Ratliff, P E., Chief,
Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49th Street, Austin, Texas
78756- 3189. Should no request for a public hearing be
timely filed or if the iteins in the complaints are not
corrected, the certificates of registration will be revoked at
the end of the 30-day period of notice. A copy of all
relevant malerial is available for public inspection at the
Bureau of Radiation Control, Exchange Building, 8407
Wall Street, Austin, Monday-Friday, 8:00 am. to 5 :00
p.m. (except holidays).

ssued in Austin, Texas, on December 13, 1994.

TRD-8452421 Susan K. Steeg

QGeneral Counsel, Office of General
Counsel
Texas Department of Health

Filed: December 14, 1994
¢ ¢ ¢

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 Texas Administuative Code,
§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (departnent), filed com-
plaints against the following registrants: Tim Knutson,
D.P.M., San Antonio, R10588; Clear Lake Family Practice
Clinic, P.A., Houston, R13402; Carlin M. Riggs, DD.S.,
Brazoria, R13555; Keith R. Acheson, D.D.S., Cedar Park,
R15243; Drennan Chiropractic Clinic, Dallas, R18412;
Steven D. Peters, D.D.S., Allen, R19017; Parkglen Animal
Clinic, Stafford, R19804; Life Chiropractic, Corpus
Christi, R19863; Gulf South Lithotripsy, Inc., New Orle-
ans, Louisiana, R20210; Baker Veterinary Clinic, Waller,
R20516; Micah Allen Wesson, D.C., Sherman, R20559;
YLS Productions, Inc., Los Alamitos, California, Z00846;
Bio-Rad Micromeasurements (Canada), Inc., Ottawa, On-
tario, R18832; Southern Medical Devices, Inc., Seminole,
Florida, R19811.

The department intends to revoke the certificates of regis-
tration; order the registrants to cease and desist use of
radiation machine(s); order the registrants to divest them-

selves of such equipment; and order the registrants to
present evidence satisfactory to the bureau that they have
complied with the orders and the provisions of the Health
and Safety Code, Chapter 401. If the fee is paid within 30
days of the date of each complaint, the department will not
issue an order.

This notice affords the opportunity to the registrants for a
hearing to show cause why the certificates of registration
should not be revoked. A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief,
Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49th Street, Austin, Texas
78756~ 3189. Should no request for a public hearing be
timely filed or if the fee is not paid, the certificates of
registration will be revoked at the end of the 30-day period
of notice. A copy of all relevant material is available for
public inspection at the Bureau of Radiation Control,
Exchange Building, 8407 Wall Street, Austin, Monday-
Friday. 8:00 a.m. to 5:00 p.m. (except holidays).

Issued in Auslin, Texas, on Decermber 13, 1994.

TRD-9452420 Susan K. Steeg

QGeneral Counsel, Offica of General
Counssl
Texas Department of Health

Filed: December 14, 1994
¢ ¢ ¢

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 TAC §289.112), the Bureau of
Radiation Control (bureau), Texas Department of Health
(department), filed a complaint against the following regis-
trant: Jeffrey A. Facey, D.D S., Houston, R14332.

The department intends to revoke the certificate of regis-
tration; order the registrant to cease and desist use of such
radiation machine(s); order the registrant to divest himself
of such equipment; and order the registrant to present
evidence satisfactory to the bureau that he hss complied
with the orders and the provisions of the Health and Safety
Code, Chapter 401. If the items in the complaint are
corrected within 3() days of the date of the complaint, the
department will not issue an order.

This notice affords the opportunity to the registrant for a
hearing to show cause why the certificate of registration
should aot be revoked. A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief,
Bureau of Radiation Control (Director, Radiation Control
Program), 1100 West 49th Street, Austin, Texas
78756- 3189. Should no request for a public hearing be
timely filed or if the items in ihe complaint are not
corrected, the certificate of registration will be revoked at
the end of the 30-day period of notice. A copy of all
relevant material is available for public inspection at the
Bureau of Radiation Control, Exchange Building, 8407
Wall Street, Austin, Monday-Friday, 8:00 a.m. to 5 :09
p.m. (except holidays).

Issued in Austin, Texas, on December 13, 1994.

TRD-9452416 Susan K Stecy
General Counsel, Office of General
Counsel

Texas Dapartment of Health
Filed: December 14, 1994
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Notice of Preliminary Report for
Assessment of Administrative Penalties
and Notice of Violation

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) issued a motice of violationn and proposal to
assess an administrative penalty to Joe C. Edwards, D.D.S.
(registrant- R05931) of San Antonio for violations of the
Texas Regulations for Control of Radiation. A total pen-
alty of $18,000 is proposed to be assessed to the registrant
for operating x-ray equipment without ¢ valid certificate of
registration and failing to adequately correct a violation of
radiation regulations found during a previous inspection of
the facility. The registrant is further required to provide
written evidence satisfactory to the bureau regarding the
corrective actions and the date or dates of implementation.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Fridsy, 8:00
am. to 5:00 p.m. {except hclidays).

Issued in Austin, Texas, on December 13, 1994,

TRD-9452418 Susan K Steeg
General Counsel, Office of General
Counsel
Texas Departmerit of Health

Filed. December 14, 1994

¢ ¢ ¢
Notice of Rescission of Order

Notice is hereby given that the Bureau of Radiation Con-
trol, Texas Department of Health, rescinded the following
order: Emergency Cease and Desist Order issued October
21, 1994, to Carpenter Medical Clinic, 7203 Carpenter
Freeway, Dallas, Texas 75247, helder of Radioactive Ma-
terials License Number L04500.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, the Ex-
change Building, 8407 Wall Street, Austin, Monday-
Friday, 8:00 am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on December i3, 1994.

TRD-9452415 Susan K Steeg
General Counsel, Office of General
Counse!
Texas Departmert of Health

Filed December 14, 1994

¢ ¢ ¢
Texas Department of Insurance
Notice of Application

Notice 1s given to the public of the application of SHA,
L.L.C., Amarillo, Texas for the issuance of a certificate of
authority to establish and operate a health maintenance
organization (HMO) 1n the State of Texas in compliance
with the Texas HMO Act and rules and regulaticns for
HMOs. The Application is subject to public inspection at
the offices of the Texas Department of Insurance, HMO
Unit, 333 Guadalupe, Hobby Tower I, Sixth Floor, Austin,
Texas

If you wish to object to the issuance of a certificate of
authority to SHA, L.L.C. to operate an HMO in the State
of Texas, you must submit your written objection to Leah

Rummel, Director of the HMO Unit, Mail Code
106-3A, Texas Department of Insurance, 333 Guadalupe,
P.O. Box 149104, Austin, Texas 78714-9104, no later than
20 days after the date of publication of this notice. If any
written objections are submitted within the time period
specified, a public hearing will be set before the State
Office of Administrative Hearings.

If no written objections are submitted within the time
period specified, the Commissioner of Insurance or his
designee may take action to issue the certificate of author-
ity to SHA, LL.C. without a rublic hearing.

Issued in Austin, Texas, on December 14, 1934.

TRD-9452413 D. J. Powers

QGeneral Counsel and Chief
Texas Department of Insurance

Filed: December 14, 1954

¢ L4 *

Texas Natural Resource Conservation
Commissicn

Enforcement Orders

An Agreed Enforcement Order regarding Jack Lenamond
doing business as Big Creek West Water System (Docket
Number 94-0783-PWS-E, Order Number 9404074) was
eatered on December 9, 1994, assessing $300 in adminis-
trative penalties. Information concerning any aspect of this
Order may be obtained by contacting Leslie Brown, Staff
Attorney, Texas Natural Resource Conservation Commis-
sion, P.0. Box 13087, Austin, Texas 78711-3087, (512)
239-0461.

An Agreed Enforcement Order regarding Charles Buckner
doing business as Fairport Business Center (Docket Num-
ber 94-0785-PWS-E, Order Number 9406024} was entered
on December 9, 1994, assessing $730 in administrative
penalties. Information concerning any aspect of this Order
may be obtained by contacting Leslie Brown, Staff Attor-
ney. Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087, (512)
239-0461.

An Agreed Enforcement Order regarding Koomey Com-
pany International, Inc. (Docket Number 94-0784-PWS-E,
Order Number 9%406014) wus entered on December 9,
1994, assessing $730 in administrative penalties. Informa-
tion concerning any aspect of this Order may be obtained
by contacting Leslie Brown, Staff Attorney, Texas Natural
Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-2087, (512) 239-0461.

An Agreed Enforcement Order regarding Sloan Valve
Company (Docket Number 94-0772-WHY-E, Order Num-
ber 9405047) was entered on December 9, 1994, assessing
$5,000 in administrative penalties. Information conceming
any aspect of this Order may be obtained by contacting
Leslie Brown, Staff Attorney, Texas Natural Resource
Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 239-0461.

An Agreed Eaforcement Order regarding the City of San
Benito (Docket Number 94-0771-PWS-E, Order Number
9404001) was entered on December 9, 1994, assessing
$1,000 in administrative penalties. Information concerning
any aspect of this Order may be obtained by contacting
Leslie Brown, Staff Attorney, Texas Natural Resource
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Conservation Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 239-0461.

An Agreed Enforcement Order regarding Fort Bend
Chryiser, Plymouth, Jeep, Eagle, Inc. (Docket Number
94-0770-PWS-E, Order Number 9406512) was entered on
December 9, 1994, assessing $1,080 in administrative
penalties. Inforination concerning any aspect of this Order
may be obtained by contacting Leslie Brown, Staff Attor-
ney, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087, (512)
239-0461.

Issued in Austin, Texas, on December 9, 1994.

TRD-8452356 Qloria A. Vasquez

Chiet Clerk
Texas Natural Resource Conservatior:
Commiasion
Filed: December 13, 1994
¢ ] ¢

Extension of Comment Period

The Texas Natural Resource Conservation (TNRCC) an-
nounces an extension of the deadline to receive comments
on proposed Chapter 281, Subchapters A-H, concerning
Application Processing. The rules were published in the
November 18, 1994, issue of the Texas Register (19
TexReg 9i00). The deadlinz to receive comments has
teen extended from 5:00 p.m., Monday, December 19,
1994, to 5:00 p.m., Wednesday, january 18, 1995.

Written comments on the proposal may be submitted to
Ray Austin, Office of Policy and Regulatory Develop-
ment, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087. Comments
may also be faxed to (512) 239-6166.

Questions relating to this publication should be directed to
Bettie Mabry &t (512) 239-6087.

Issued in Austin, Texas, on December 13, 1994.

TRD-9452400 Mery Ruth Holder
Director, Legal Services Division
Texas Natural Resource Conservation
Commiesion
Filed: December 13, 1994
¢ ¢ ¢

Notice of Application for Municipal
Solid Waste Facility For the Week
Ending December 9, 1994

Application by the University of Texas Medical Branch,
Galveston, Propesed Permit Number MSW2232, authoriz-
ing the operation of their existing medical waste incinera-
tor as a commercial Type V Medical and Municipal Solid
Waste Incinerator. The site covers approximately 0.3507
acres of land and is located in the 700 block of Port
Industrial Boulevard in Galveston, Galveston County,
Texas.

This application is subject to a Commission resolution
adopted August 18, 1993, which directs the Commission’s
Executive Director to act on behalf of the Commission and
issue final approval of certain permit matters. The Execu-
tive Director will issue the permit unless one or more
persons file written protests and/or requests for hearing
within ten days of the date of Texas Register publication.

If you wish to request a public hearing, you must submit
your request in writing. You must state your name, mail-
ing address, and daytime phone number; the application
number, TNRCC docket number or other recognizable
reference to the application; the statement "Ifwe request an
evidentiary public hearing”; & brief description of how
you, or the persons you represent, would be adversely
affected by the granting of the application; and a descrip-
tion of the location of your property relative to the appli-
cant’s operations.

If one or more protests and/or requests for hearing are
filed on an application, the Executive Director will not
issue the permit and will forward the application to the
Office of Hearings Examiners where an evidentiary hear-
ing may be held. If no protests and/or requests for hearing
are filed on an application, the Executive Director will
approve the application. If you wish to appeal a permit
issued by the Executive Director, you may do so by filing
a written Motion for Reconsideration with the Chief Clerk
of the Commission no later than 20 days after the date the
Executive Director signs the permit.

Requests for a public hearing or questions concerning
procedures should be submitted in writing to the Chief
Clerk’s Office, Park 35 TNRCC Complex, Building F,
Room 4301, Texas Natural Resource Conservation Com-
mission, P.O. Box 13087, Austin, Texas 78711, (512)
239-3300.

Issued in Austin, Texas, on December 9, 1994.

TRD-8452357 Glorla A. Vasquez
Chiet Clerk

Texas Natural Resource Conservation
Commission
Filed: December 13, 1994
4 ¢ ]

Notice of Award

The Texas Natural Resource Conservation Commission
(TNRCC) fumishes this notice of a consulting services
contract award for development of a strategic plan to assist
the TNRCC in the review and improvement of air pro-
grams stctionary source information collection and man-
agement systems and business processes. The notice for
request for proposals was published in the June 7, 1994,
issue of the Texas Register (19 TexReg 4776).

Description of Services. The contractor will develop both
short-term and long-range strategic plans to guilde the
TNRCC in the development of an efficient, cost effective,
accurate, and comprehensive stationary source information
management system capable of meeting customer needs in
a timely manner. The following major products will be
produced (delivery dates in parenthesis after each work
product): a project work plan document or documents

- (December 21, 1994), four written progress reports (Janu-

ary 6, 1995, February 4, 1695, March 4, 1995, April 1,
1995) a preliminary report (January 27, 1995), a survey
methodology document and survey forms (January 9,
1995), and three major reports, including a final report that
summarizes the project work and includes recommenda-
tions for modifications and enhancements of information
management system, for training, and for staffing and
organization (January 30, 1995, February 3, 1995, April
30, 1995). Dates provided for deliverables are subject to
change depending on the progress of the project work.

) IN ADDITION December 20, 1994 19 TexReg 10127



Effective Date and Value of Contract. The contract will be
effective from date of December 14, 1994, until April 30,
1995. The total cost of the contract is $246,605.

Name of the Contractor. The contract has beer: awarded to
EDS Corporation, 5400 Legacy, Plano, Texas 75024.

Persons who have questions concerning this award may
contact Mike Fishburn, Emissions Iaventory, TNRCC,
P.O. Box 13087. Capitol Station, Austin, Texas
78711-3087, (512) 239-1934.

Issued in Austin, Texas, on December 14, 1994,

TRD-9452406 Mary Ruth Holder
Director, Legal Division
Texas Natural Rescurce Coneetvation
Commission

Filed: December 14, 1994

¢ ¢ ¢
Notification of Deadline Extension

The Texas Natural Resource Conservation Commission
(TNRCC) announces an extension of the deadline to apply
for assistance grants for the purpcse of continuving and
improving local municipal solid waste enforcement pro-
grams The notification of availability of these grants was
made in the November 25, 1994, issue of the Texas
Register (19 TexReg 9415). The TNRCC has :nade these
grants available under the authority granted by Texas
Health and Safety Code, §361.031. The deadline for ap-
plying for these grants has been extended from 5:00 p.m.,
Monday, January 9, 1995, to 5:00 p.m., ‘Wednesday,
February 1, 1995. Questions relating to this deadline
extension should be directed io Tim Haase of the TNRCC
Municipal Solid Waste Division, Compliance and Enforce-
ment Section at (512) 908-6007.

Issued in Austin, Texas, on December 12, 1994.

TRD-9452399 Mary Ruth Holder
Director, Logal Sarvices Division
Texas Natural Resouice Coneervation
Commission

Filed” December 13, 1994.

*» ® ¢

Request for Nominations to Municipal
Solid Waste Management and
Resource Recovery Advisory Council

The Texas Natural Resource Conservation Commission, at
its agenda meeting on January 18, 1995, will consider
appointments to fill the three existing vacancies on the
Municipal Solhid Waste Management and Resource Recov-
ery Advisory Councii. The agenda meeting will be held at
9:30 a.m. on January 18, 1995, at the TNRCC Park 35
Complex, Building E, Room 201§, 12118 North Interstate
35, Austin. Each member will be appointed to fill an
unexpired term.

The Advisory Council was mandated by the 69th Legisla-
ture (1983) and is composed of 18 members representing
various segments of the regulated community; ie., city
and county solid waste agencies, commercial solid waste
operators, solid waste districts/authorities, environmental
groups, city and county officials, tire processors, financial
community, and the general public.

The Advisory Council meets a minimum of four times per
year but will meet each month as needed. The meetings
usually last two full days and are held in Austin, Texas.
One day is scheduled for committee meetings and the
other day is for a general business session with reports
from committee chairpersons, TNRCC staff, and special
guests.

‘The TNRCC Commissioners invite the general public to
submit nominations for each of the three vacant positions.
Before nominating an individual, please confirm that the
person meets the qualifications set forth elsewhere in this
notice. Nominations should include a biographical sum-
mary of each nominee’s education, experience, and quali-
fications, and a letter from the nominee stating his or her
agreement to serve if appointed.

The TNRCC Commissioners will appoint one individual
for each vacant position. Nominations will be accepted
from business groups, trade associations, organizations,
agencies, individuals, etc.

Council members are allowed reimbursements for travel
and per diem expenses according to State guidelines. Per
diem reimbursements are set by the Texas Legislature at a
maximum of $25 per day for meals and $55 per day for
hotel expenses. Council members are reimbursed for
airfares and mileage on personal vehicles. In addition,
each member is allowed a stipend payment of $30 per
Council meeting attended. Stipends are paid for attending
regularly scheduled meetings of the entire Advisory Coun-
cil. Travei and per diem expenses will be paid for atten-
dance at committee meetings and other Advisory Council
business trips. In some cases, by their own choice, mem-
bers cover their own travel expenses or their expenses are
paid by the interest group they represent.

The council reviews and evaluates the effect of state
policies and programs on municipal solid waste manage-
ment. makes recommendations to the TNRCC commis-
sioness on matters relating to municipal solid waste man-
agement; recommends legislation to the commissioners to
encourage the efficient management of municipal solid
waste; recommends policies to the Commissioners for the
use, allocation, or distribution of the Municipal Solid
Waste Division’s planning funds; and recommends to the
Commissioners special studies and projects to further the
effectivencss of municipal solid waste management and
resource recovery for the state of Texas.

The following positions on the council will be filled: an
elected official representing solid waste planning regions,
for a term to expire December 1, 1995; an elected city
official of a municipality with a population between 100,
000 and 750,000, for a term to expire December 1, 1997,
and an elected official of any county, for a term to expire
December 1, 1997.

Written nominations must be postmarked by January 9,
1995. Nominations should be directed to Gary W. Trim,
Special Programs Director, Texas Natural Resource Con-
servation Commission, Municipal Solid Waste Division,
P.O. Box 13087, Austin, Texas 78711-3087.

Questions regarding the MSW Advisory Council can be
directed to Mr. Trim at (512) 239-6708.

Issued in Austin, Texas, on December 13, 1934.

TRD-9452398 Mary Ruth Holder
Director, Legal Services Division
Texas Natural Resource Conservation
Commission

Filed: December 13, 1994
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Railroad Commission sf Texas

Statement of Commissioner Carole
Keeton Rylander

RE: Transportation Docket Nubmers 005.21AIRR and
05.1601A1INR; proposed repeal of 16 TAC Subchapter B,
and proposed new Subchapter EE, concerning Gperating
Certificates, Permits, and Licenses; and Docket Numbers
005.500A1RR and 005.21AINR; proposed repeal of 16
TAC Subchapter W, and proposed new Subchapter B,
concerning Commercial Carriers.

I concur in the Railroad Commission’s decision today to
take this first step in implementing Title VI of the Federal
Aviation Administration Authorization Act of 1994, which
deregulates intrastate trucking, and preempts the states
from enacting or enforcing any law, regulation, or other
provision having the force and effect of law relsted to a
price, route, or service of any motcr carrier, other than
houschold goods motor carriers. In concurring with the
decision to implement these interim vehicle registration
and insurance rules, which will be in effect pending fur-
ther review of state trucking regulations by the Texas
Legislature, I express my isitent to send a strong message
to Congress and the Courts that the Railroad Commission
of Texas is ready for the deregulation of intrastate truck-
ing, aad to clarify that today’s actions are a first step
toward complete deregulation. I intend for the Railroad
Commission to review and address, as soon as possible, all
of the exisﬁng Motor Trmsportaﬁon Regulations that re-
late to a pnce routs, or service, including all existing
motor carrier permits and certificates, and all existing rates
and tariffs, and to repeal all regulatxons. permits, certifi-
cates, rates and tariffs necessary in order to fully imple-
ment deregulation of intrastate trucking in Texas, except
for household goods motor carriers.

In this regard, I have requested the Railroad Commission
Transportation and Legal staff to present to the Commis-
sion, as soor: &s possible following january 1, 1995, a
report on all existing Motor Transportation Regulations
affected by federal deregrilation, so that the Railroad Com-
mission can conduct ¢ comprehensive review and act
quickly to repeal all those regulations and related permits,
certificates, rates, and tariffs preempted by federal law.

Separate and apart from this request, I also have requested
the stoff to present to the Commission, as socn as possible
after January 1, 1995, a report concerning what relief the
Railroad Commission can grant, under exisring law, to
household goods carriers, with respect to market entry and
rates and tarifis.

lssued in Austin, Texas, on December 12, 1994.

TRD-84523892 Mary Ross McDonald
Assistart Director, Legal D'vision, Gas
UtilitiesLP Gas
Ralroad Commission of Texas

Filed: December 13, 1994

¢ ¢ ¢
Teacher Retirement System of Texas
Request for Information
Notice is given to the public that the Teacher Retirement
System of Texas will be upgrading its mainframe comput-

ing environment. A "Request for Information (RFI) Relat-
ing to Upgrade of the Mainframs Computing Environment

at the Teacher Retirement System” was issued on Deceni-
ber 20, 1994. Copies of this RFI are on file at the Teacher
Retireinent System headquarters in Austin. Historically
Underutilized Business (HUB) vendors are encouraged to
respond to this RFI.

Persons who wish to have a copy of the RFI should
contact the TRS representative at the following address or
phone numbers: Ken Chance, Teacher Retirement System
of Texas, 1000 Red River Street, Austin, Texas, 78701,
(512) 397-6416, (512) 370-6400 FAX, (512) 397-6444
TDD.

Closing date for the receipt of the RFI is January 9, 1995,
at 3:00 p.m. filed with Purchasing at the previously men-
tioned address.

All proposals will be evaluated based upon the responses
to the specific requirements in the RFI. TRS will deter-
mine the best value and will proceed with its procurement
if feasible.

issued in Austin, Texas, on December 14, 1994.

TRD-8452422 Wayns Blevins
Ex~cutive Director
Teacher Retirement System

Filed: December 14, 1994

¢ L4 ¢
Texas Department of Transportation
Public Notice

The Texas Department of Transportation hereby publishes
this cancellation of two requests for pioposals for an
engineering consultant which appeared in the December 6,
1994, issue of the Texas Register (19 TexReg 9693).

The preproposal meeting scheduled for December 20
1994, is also cancelled. One project was on Diana Drive in
Northeast El Paso and the other project was for Artcraft
Road in El Paso County. Both of these projects will be
readvertised at a future date. For additional information on
the cancellation of these two requests for proposals contact
Jose Rodarte, P.E., TxDOT El Peso District Office, Project
Design, (915) 774-4257.

issued in Austin, Texas, on Deceinber 12, 1994

TRD-9452327 Diane L. Northum
Legal Executive Assistant
Texas Department ol Transportation

Filed: December 12, 1994

¢ L J ¢
Request for Proposals

Notice of Invitation: The Texas Department of Transporta-
tion (TxDOT) intends to engage an engineer, pursuant to
Texas Government Code, Chapter 2254, Subchapter A, to
provide the following services.

Contract #02-545P5007. Phase I-environmental analysis,
public involvement participation, route seleciion and cal-
culation, summary and analysis of public hearing com-
ments. Phase II-complete design, plans, specifications,
estimate development and right of way plans for an urban
street widening and reconstruction along Rosedale Street,
from Forrest Park Boulevard to LH. 35 West in the City of
Fort Worth, Tarrant County, Texas.

¢ IN ADDITION December 20, 1994 19 TexReg 10129



Request for Proposal Deadline: A letter of intent notifying
TxDOT of the engineering consultant’s inten to submit a
proposal shall be either hand delivered to TxDOT, Fort
Worth District Office, 2501 Southwest Loop, Fort Worth,
Texas, or mailed to P.O. Box 6868, Fort Worth, Texas
76115, by 5:00 p.m. on Friday, December 30, 1994. Upaoa
receipt of the Letter of Intent, a "Request for Proposal”
packet will be issued.

Pre-Proposal Meeting. A pre-proposal meeting will be
held at 2501 Southwest Loop, Fort Worth, Texas, st the
District Meeting Room of the Fort Worth District Office,
beginning at 10:90 a.m. on Wednesday, January 4, 1995.
(TxDOT will not sccept a proposal from an engireer who
has failed for any reason to attend the mandatory pre-
proposal meeting.)

Proposal Submittal Deadline: The complete proposal will
be accepted until 5: 00 p.m. on January 18, 1995. Agency
Contact: Requests for additional information regarding the
request for proposals should be directed to W. L.
Wimberley, P.E. at (817) 370-6551 or Judy Brown at
(817) 370-6572 or Fax (817) 370-6553.

issued in Austin, Texas, on December 14, 1994.

TRD-9452405 Diane L. Nertham
Legal Executive Asaistant
Texas Depantment of Transportation

Filed: December 14, 1994
* ¢ L 2

University of North Texas
UNT’s Consulting Coniracts Amendments

Pursuant to Texas Government Code, Chapter 2254, the
University of North Texas announces that four consultant
contracts, all related to the same study, were awarded in
amounts of less than $10,000 each, but later amended to
exceed $10,000 each. Each of these consultants assisted
the University of North Texas with different aspects to
perform a project definition study related to the potential
use of the linear accelerator at the Superconducting
Supercollider. This study, funded by the United States
Department of Energy under federal and state legislation
relating to the shutdown of the Superconducting
Supercollider, was conducted in two phases. This project
was activated at the request of the governor’s office. On
April 15, 1994, the University of North Texas, with the

help of various consultants, began to prepare responses to
Phase I that were due by May 6, 1994. The costs of the
initial consuiting conracts for Phase I resulted in consult-
ing contracts less than $10,000 to each firm, and did not
require competitive bids.

After the review #ad evaluation of Phase I, Phase I was
authorized. Fhase Ii required considerably more consultant
time than Phase I to perform the study adequately, and
now requires additional payments to each consultant be-
yond the $10,000 Limit. In addition, Part B of Phase Il was
contingent on Part A of Phase II, but Phase IIB was never
guaranteed, so there was no firm start date, only a pre-
ferred completion date by September 1, 1994. It was not
possible. to advertise for bids in the middle of Phase I
when it was clear that the contracts exceeded $10,000.
Consequently, the University of North Texas amende: the
four consulting coniracts it has with:

Hospital Financial Corporation, 11330 Theo Trecker Way,
West Allis, Wiscounsin 53214. The original contract was
entered into April 15, 1994. The original contract amount

was amended to increase the maximum amount payable to
$10,032.21.

Homer Hupf, 3341 Cadencia Street, Carisbad, California
92009. The criginal contract was entered into April 15,
1994, The original contract amcunt was amended to in-
crease the maximum amount payable to $22,121.71.

J P Accelesator Works (or James Potter), 2245 47th Street,
Los Alsmos, New Mexico 87544. The original contract
was entered into April 15, 1994. The original contract
amount was eniended to increase ths maximum amount
payable to ${4,884.59.

Hal O’Brien, Dr., 107 La Senda Road, Los Alamos,
Mexico 87544. The original contract was entered into
April 15, 1994, The origina! contract amount was amended
to increase the maximum ammount payable to $32,933.97.

For further information contact Pat Fine, Purchasing De-
partment, University of North Texas, 2310 Noith Interstate
35-E, Denton, Texas 76201, (817) 565-2687.

Issued in Austin, Texas, on Dacember 12, 1994.

TRD-8452353 Pat Fino
Senior Buyer, UNT Purchasing
University of North Texas

Filsd: December 13, 1994
¢ ¢ ¢

19 TexReg 10130 December 20, 1994 Texas Register ¢
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