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How to Use the Texas Register

Information Available: The 10 sections of the Texas

Register represer. various facets of state government.
Documents contained within them include:
Governor - Appointments, executive orders, and

, .proclamations.
Attorney General - summaries of requests for opin-

ions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws,

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Sections - séctions adopted by state
agencies on an emergency basis.

Proposed Sectlons - sections ptoposed for adop-
tion.

Withdrawn Sections - sections withdrawn by state
agencies from consideration for adoption, or automati-
cally withdrawn by the Texas Register six months after
the proposal publication date.

Adopted Sections - sections adopted following a
30-day public comment period.

Open Meetings - notices of open mectings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of each section can
be found on the beginning page of the section. The divi-
sion also publishes cumulative quarterly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the docu-
ment appears, the words “TexReg” and the beginning
page number on which that document was published.
For example, a document published on page 2402 of
Volume 18 (1993) is cited as follows: 18 TexReg 2402.

In order that readers may cite material more easily,
page numbers are now written as citations. Example: on
page 2 in the lower-left hand comer of the page, would
be written 18 TexReg 2 issue date,” while on the oppo-
site page, page 3, in the lower right-hand comer, would
be written “issue date 18 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 am. and 5
p-m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.

'l’exas Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is-entered into the Texas Administrative Code. Emer-
gency rules, which may be adopted by an agency on an
interim basis, are not codified within the TAC. West
Publishing Company, the official publisher of the TAC,
releases cumulative supplements to each printed vol-
ume of the TAC twice each year.

The TAC volumes are arranged into Titles (using
Arabic numerals) and Parts (using Roman numerals).

The Titles are broad subject categories into which the
agencies are grouped as a matter of convenience. Each
Part represents an individual state agency. The Official
TAC also is available on WESTLAW, West's computer-
ized legal research service, in the TX-ADC database.

- To purchase printed volumes of the TAC or to
inquire about WESTLAW access to the TAC call West:
1-800-328-9352.

The Titles of the TAC, and their respective Title

numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education
22. Examining Boards
25. Health Services
28. Insurance
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the
citation 1 TAC §27.15:

1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands
for the Texas Administrative Code; §27.15 is the sec-
tion number of the rule (27 indicates that the section is
under Chapter 27 of Title 1; 15 represents the individ-
ual section within the chapter).

How to update: To find out if a rule has changed since

the publication of the current supplement to the Jexas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumuiatively in
the blue-cover quarterly indexes to the Texas Register
(January 22, April 16, July 13, and October 12, 1993).
In its second issue each morth the Texas Register
contains a cumulative Table of TAC Titles Affected for
the preceding monih. If a rule has changed during the
time period covered by the table, the rule’s TAC
number will be printed with one or more Texas
Register page numbers, as shown in the following
example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Depariment of Human Services
40 TAC §3.704......... .....950, 1820

The Table of TAC Titles Affected is cumulative for
each volume of the Texas Register (calendar year).

Update hj FAX: An up-to-date Table of TAC Titles

Affected is available by FAX upon request. Please
specify the state agency and the TAC number(s) you
wish to update. This service is free to Texas Register
subscribers. Please have your subscription number
ready when you make your request. For non-
subscribers there will be a fee of $2.00 per page (VISA,
MasterCard). (512) 463-5561.

The Office of the Secratary of State does not discriminate on the basis of race, color; national origin, sex, religion, age or disability in employment or the provision of services.
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Name: Stan Martin e
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Emergency Sections

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it determines
that such action is necessary for the public health, safety, or welfare of this state. The section may become effective
immediately upon filing with the Texas Register, or on a stated date less than 20 days after filing, for no more than

‘$~I,

120 days. The emergency action is renewable once for no more than 60 days.

Symbology In amended emergency sections. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 25. HEALTH SER-
VICES ‘

Part 1. Texas Department
of Health

Chapter 229. Food and Drug

Licensing of Wholesale Dis-
tributors of Drugs-Including
Good Manufacturing Prac-
tices

* 25 TAC §229.252

The Texas Department of Health is renewing

the effectiveness of the emergency adoption

of amended §229.252, for a 60-day period

effective January 27, 1993. The text of

amended §229.252 was originally published

in the October 6, 1992, issue of the Texas

Register (17 TexReg 6843).

Issued in Austin, Texas on January 25, 1993.

TRD-9318145 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of

Health

Effective date: January 27, 1993

Expiration date: February 16, 1933

For further information, please call: (512)

458-7236 .

¢ ¢ ]

TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part 1. General Land
Office

Chapter 15. Coastal Area
Planning

Subchapter E. Interim Ap-
proval of Local Government
Dune Protection and Beach
Access Plans

* 31 TAC §§15.70-15.79

The General Land Office is renewing the ef-
fectiveness of the emergency adoption of
new §§15.70-15.79, for a 60-day period effec-
tive January 28, 1993. The text of new
§§15.70-15.79 was originally published in the
October 9, 1992, issue of the Texas Aegister
(17 TexReg 6975).

Issued in Austin, Texas, on January 26, 1993.

TRD-9318215 Garmry Mauro

Commissioner
General Land Office

Effective date: January 28, 1993

Expiration date: March 29, 1993

For further information, please call: (512)
463-5007

N P s

¢ Emergency Sections  February 2, 1993

18 TexReg 629



()

——————— (IS] UOSPIEYoRy ‘YSIH JOTuN{ UOSPIBYORY [00YOS

i :9peiD
oyD 9B PWEN

/
4 N
NN
NN Ifﬂ i
N ]
™~ If/., A 1]
™ jP N |41
~L > m/; us
~NNN ™ ]
f T BN // -
/.7[7 /I ﬁ 7 |ll.|l|
j 1
) “UF;/J ,/// ) \ 1
\ TN TN | TN T .
UI/r./ .II/I// \ " |
T Zil H..L|l
SmUN T . A m
| - l/ - - g i1 =
™ 5 . BT R 3
=N == I
1 nll/l r.\.\”.\\. Yy , ] ;
™ 1HF N W.HH\UW ’ m ] 1
h — H\n N m LT . i
™ H“Ir/u ‘H““““ v N
\ \.\\l, s I\\\\“ 1
N NN ‘\\“\“ p LR
] .\“/\ L \\\\“x Il#\ll ]
d N \\\\\\ »
~ R K A L
L~ \“ \/\ \““\ N
g - HHE
AN ““ N ”, 1
NN N
\\./ /1 N |1
2 NAY : NNEEH
N .\\“f.\/“ . NNH
1 57%48"% ~ NN
NN 5=
AN
7\ { .
NI B
\/ /
&]\\
\ Tl

!




Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an cpportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a govemmental subdivision or agency, or an association having at least <5 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part XXIII. Texas Real
Estate Commission

Chapter 535. Provisions of the
Real Estate License Act

Mandatory Continuing Educa-
tion
e 22 TAC §535.71, §535.72

The Texas Real Estate Commission pro-
poses amendments to §535.71 and §535.72,
conceming approval of mandatory continuing
education (MCE) providers, courses and in-
structors, presentation of courses, advertis-
ing, and records.

The amendment to §535.71 adopts by refer-
ence a series of revised forms used by appli-
cants and providers. Minor changes have
been made in the forms to obtain additional
information such as social security numbers
or business addresses or to eliminate unnec-
essary questions and provide additional
space for answers. Two forms which relate to
course schedules and schedule changes
would no longer be required and two new
forms are proposed for adoption. MCE Form
10-0, MCE Out of State Course Credit Re-
quest, would be used by real estate licensees
to request MCE credit for a course taken to
safisfy continuing education requirements of
another state. MCE Form 12-0, State Bar
Course Credit Request, would be used by
real estate licensees to request MCE credit
for a course offered by the State Bar of
Texas.

Throughout §535.71 and §535.72, references
to the application forms would be changed,
and some passages would be shortened or
rephrased for clarity.

The amendment to §535.71 also clarifies that
providers who offer a course originally ap-
proved for another provider must use all ma-
terials required in the original course. The
amendment would permit MCE credit to be
given for specific core real estate courses
and MCE courses could be used to saisty
prelicensing or salesman annual educational
requirements. Providers would be required to
provide students with a copy of the course
outline and bibliography submitted to the
commission as a part of the course instructor
manual. '

The amendment to §535.72 would eliminate
requirements for providers to file course
schedules or changes to course schedules

with the commission. Providers would no lon-
ger be permitted to use enroliment agree-
ments in lieu of precourse announcements
regarding required attendance. Restrictions
would be removed on use of facilities con-
trolled by or identified with real estate broker-
age fims or vreal estale franchise
organizations and on a provider's use of a
name identifying brokerages or franchises.
Providers would be required to include sepa-
rate fees for course materials in their adver-
tisements if course materials are not included
in the tuition.

The amendment to §535.72 also would revise
the guidelines for instructors to receive MCE
credit. Instructors would continue to receive
credit once for each course for the portion
taught by the instructor but would have to
attend all the remainder of the course to re-
ceive additional credit. )
Donald C. Roose, Director of Education, has
determined that for the first five-year period
the sections are in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Mr. Roose also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be increased
efficiency in the review and approval of MCE
providers, courses and instructors, and clarifi-
cation of the requirements for providers in the
offering or advertising of courses. There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted
to Donald C. Roose, Director of Education,
Texas Real Estate Commission, P.O. Box
12188, Austin, Texas, 78711-2188.

The amendments are proposed under Texas
Civil Statutes, Article 6573a §5(h), which pro-
vide the Texas Real Estate Commission with
the authority to make and enforce all rules
and regulations necessary for the perfor-
mance of its duties. .

§535.71. Mandatory Continuing Education:
Approval of Providers, Courses, and In-
structors.

(a)-(b) (No change.)

(c) The commission adopts by ref-
erence the following forms [approved by
the commission in 1990 and] published and
available from the commission, P.O. Box
12188, Austin, Texas 78711-2188:

(1) MCE Form 1A-1 [1A-0],
MCE Provider Application;

(2 MCE Form 1B-1 [1B-0],
MCE Provider Application Supplement;

(3) MCE Form 2-2 [2-1], MCE
Principal Information Form;

(4) MCE Form 3A-1 [3A-0],
MCE Course Application;

(5 MCE Form 3B-2 [3B-1],
MCE Course Application Supplement;

(6) MCE Form 3C-1 [3C-0],
MCE Single Course Offering Application;

(7) MCE Form 4A-2 [4A-1],
MCE Instructor Application;

(8 MCE Form 4B-2 [4B-1],
MCE Instructor Application Supplement;

[(® MCE Form 5-2, MCE
Course Schedule;

[(10) MCE Form 6-2, MCE
Course Schedule Change Notice;]

(9 [(11)] MCE Form 7-0, MCE
Course Completion Card,;

(10{(12)] MCE Form 8-2 [8-1],
MCE Course Completion Roster;

(11[13)] MCE Form 9-2 [9-1],
MCE Correspondence Course Reporting
Form; [and]

(12) MCE Form 10-0, MCF
Out of State Course Credit Request;

(13)[(14)] MCE Form 11-3 [11-
2], MCE Instructor Credit Request; and

(14) MCE Form 12-0, State
Bar Course Credit Request.

(d) (No change.)

(e) To be approved to offer a class-
room course for MCE credit, the provider
must satisfy the commission that the course
subject matter is appropriate for a continu-
ing education course for real estate licens-
ees and that the information provided in the
course will be current and accurate.

(1) A provider applicant must
submit an MCE Form 3A-1 [3A-0], MCE
Course Application, the first time approval
is sought to offer an MCE course. Once a
course has been approved, no further ap-
proval is required for another approved pro-

¢ Proposed Sections

February 2, 1993 18 TexReg 631



vider to offer the same course. Prior to
advertising or offering the course, how-
ever, [although] the subsequent provider
must complete MCE Form 3B-1, [and] file
the form with the commission, and receive
written or oral acknowledgement from
the commission that all necessary docu-

mentation has been filed [prior to advertis-

ing or offering the course]. Providers must
submit an instructor’s manual for each pro-
posed course. A copy of the previously
approved instructor’s manual must also be
submitted for each previously approved
course the provider intends to offer. Subse-
quent providers must offer the course as
originally approved or as revised with the
approval of the commission and must use
all materials required in the original or
revised course. The commission will pub-
lish guidelines to aid providers in the devel-
opment of instructor manuals. Each manual
must contain the following;

(A)<(G) (No change.)

(2) The commission may ap-
prove a course for a single offering without
regard to the requirements of paragraph (1)
of this subsection. The provider must be
approved by the commission in accordance
with the provisions of this section. The [,
and the] course may not be offered again
during a providership unless the course has
been approved by the commission for sub-
sequent offerings by the original provider in
accordance with the provisions of this sec-
tion [and all requirements for approval, in-

cluding payment of the application fee,

have been satisfied). The provider must
submit MCE Form, 3C-1 [3C-0], MCE Sin-
gle Course Offering Application.

(f) To be approved as an instructor
of any MCE course, a person must satisfy
the commission as to the person’s compe-
tency in the subject matter to be taught and
ability to teach effectively. An instructor
applicant must submit through the proposed
provider an MCE Form 4A-2 [4A-1], MCE
Instructor Application, the first time ap-
proval is sought to teach an MCE course.
For subsequent approval to teach a different
course, an MCE Form 4B-2 [4B-1], MCE
Instructor Application Supplement, must be
submitted. Once an instructor has been ap-
proved to teach a course, no further ap-
proval is required for the instructor to teach
the same course for another provider, al-
though the subsequent provider must com-

plete [the appropriate section of] MCE.

Form 4B-2 [4B-1] and file the form with
the commission prior to using the instructor
in the course.

(1) (No change.)

(2) The commission may also
approve an instructor for a single offering
of a course. The provider must submit an
MCE Form 3C-1 [3C-0], MCE Single
Course Offering Application, and provide

.man annual education

additional information about the instructor's
qualifications at the commission’s request.

(8) (No change.)

(h) Fees shall be established by the
commission in accordance with the provi-
sions of the Real Estate Licensing Act,
§7A, at such times as the commission
deems appropriate. Fees are not refundable
and must be submitted in the form of a
cashier’s check or money order, or, in the
case of state agencies, colleges or universi-
ties, in a form of payment acceptable to the
commission. If a provider seeks approval to
offer a course previously approved for an-
other provider, and less than one year re-
mains for the course to be offered, the filing
fee shall be one-half the current fee for
approval of a course. Provided, [; pro-
vided] however, the full current fee is re-
quired for an application for approval of a
single course offering.

(-(k) (No change.)

() A course must be devoted to one
or'more of the subjects specified under the
course titles in the Act, §7(a)(2)-(4) and
§7(a)(7)-(9). to real estate professionalism
and ethics or to other subjects approved by
the' commission for MCE credit. MCE
courses must be presentations of relevant
issues and changes within the subject areas
as they apply to the practice of real estate in
the current market. The commission shall
periodically publish lists of subjects other
than legal topics which are approved for
MCE credit. Courses approved by the com-
mission for pre-licensing education or sales-
requirements
provided in the Act, §7(d) and (¢), may be
accepted [are not acceptable] for satisfying
MCE requirements provided the student
attended the entire course, and [nor may]
MCE courses may be accepted by the com-
mission as real estate related courses for
satisfying the education requirements of the
Act, §7(d) and (e). The commission may
not approve a course which promotes the
sale of goods or services by the provider or
by a vendor affilisted or associated with the
provider. Providers may sell educational
materials, such as textbooks or recordings,
related to the subjects of the course.

(m) Providers must furnish students
with copies, for students’ permanent use, of
the outline of the subject matter and bib-
liography or source of updated subject
matter which were submitted to and ap-
proved by the commission as part of the
course instructor manual [any printed ma-
terial which is the basis for a significant
portion of the course]. Ample space must be
provided on handouts for notetaking or
completion of any written exercises.

(n)-(p) (No change.)

(@ To be approved to offer a cor-
respondence course for MCE credit, the
provider must satisfy the commission that

- the course subject matter is appropriate for

& continuing education course for real estate
licensees and that the information provided
in the course -will be current and accurate.
An applicant must submit an MCE Form
3A-1 [3A-0], MCE Course Application, the
first time approval is sought to offer an
MCE correspondence course. Once a course
has begn approved, no further approval is
required for another approved provider to
offer the same course. Prior to advertising
or offering the course, however, [al-
though] the subsequent provider must com-
plete MCE Form 3B-2 [3B-1], [and] file the
form together with the appropriate fee with
the commission, and receive written or
oral acknowledgement from the commis-
sion that all necessary documentation has
been filed [prior to advertising or offering
the course]. The commission will publish
guidelines to aid providers in the develop-
ment of correspondence courses. Bach cor-
respondence course must contain the
following: .

(1)-(8) (No change.)

§535.72, Mandatory Continuing Education:
Presentation of Courses, Advertising, and
Records.

(a) Providers are not required to
file course schedules with the commission
[Upon course approval a provider shall fur-
nish the commission with an MCE Course
Schedule, MCE Form 5-2, of all offerings
of each course approved for MCE credit.
The schedule must be filed at least 15 days
prior to the date the first course will be
presented],

(b) Providers are not required to
notify the commission of changes to their
course schedules [Providers shall notify the
commission of any change to a filed MCE
Course Schedule, Form 5-2, by filing MCE
Course Schedule Change Notice Form
6-2, no later than 10 days prior to the
original starting date of the course. In the
event of an emergency, including without
limitation course cancellation or change in
location of the course, providers shall im-
mediately notify the commission by tele-
phone, but no later than the beginning of
the next business day].

(c) The provider offering each
MCE course shall file an MCE Course
Completion Roster, MCE Form 8-2 [8-1],
and, for each student completing the course,
an MCE Course Completion Card, MCE
Form 7-0, with the commission within 10
days following completion of the course.
Prior to the commencement of each course,
each student seeking MCE credit for that
course shall print his or her name and li-
cense number on MCE Form 8-2 [8-1], The

“names of students not seeking MCE credit

must not appear on MCE Form 8-2 [8-1]. If
the provider was in attendance, the provider
shall sign MCE Form 8-2 [8-1]. If the pro-
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vider was not in attendance, an authorized -

representative  of -the provider who was in
attendance and for whom an authorized sig-
" nature exemplar is on file with the commis-
siori 'shall sign MCE Form 8-2 [8-1]. The
commission may mot accept signature
stamnps, unsigned forms, or forms signed by
persons fof whom an’ authorized signature
exemplar has not been previously filed with
the commission. Providers must make every
reasonable effort to ensure that no student is
certified for MCE credit who has not at-
tended all class sessions. Providers may not
use students for administration or monitor-
ing duties during the course if the use pre-
vents the student’s participation in -a
significant portion of the course.

(d) (No change.)

(e) Providers of MCE correspon-
dence courses shall furnish each student
with an MCE Correspondence Course Re-
porting Form, MCE Form 9:2 [9-1], at the
time of the final examination. Upon com-

pletion of the examination the student shall,

sign MCE Form 9-2 [9-1]. To report suc-
cessful course completion the provider shall
file the completed MCE Form 9-2 [9-1]
with the commission. Providers may not
report correspondence courses on MCE
Forms [5-2, 62,1} 70, 82 [8-1], or
11-3 [11-2).

() A provider shall, prior to com-
mencement of a course, announce that the
provider will not certify a student for MCE
credit unless the student attends all sessions
of the course, that partial credit will not be
given for partial attendance, that no make-
ups or written work will be allowed for
MCE credit, that the student must determine
if the course is timely and appropriate for
the student’s MCE requirement, and that the
student should retain the detachable portion
of MCE Form 7-0 as documentation of
attendance. In addition to [lieu of] the pre-
course announcements, the provider is en-
couraged to [may] require each student to
sign an enrollment agreement containing the
foregoing information prior to the start of
the course. If the provider has not adver-
tised or otherwise made students aware of
the provider’s refund policy, the enrollment
agreement must also contain the refund pol-
icy. If the course is offered in one continu-
ous session with no meal break and no more
than four hours of MCE credit is awarded,
the provider may verify attendance by use
of a course completion card, MCE Form
7-0, signed by each student attending all of
the course. If the course involves a meal
break or is presented in more than one
session, such as a course offered for three
hours each day for five days, the provider
shall verify attendance prior to the begin-
ning of each session, using the original
course completion roster, MCE Form
8-2 [8-1), as the enrollment record. A pro-

vider shall retain attendance records for the
period of time required by these sections for
the retention of provider records.

(g) (No change.) .

(k) Providers may not present MCE
courses in the offices off, or facilities con-
trolled by, or identified with,] a real estate
brokerage firm or real estate franchise orga-
nization. All MCE courses must be publi-
cized as open to enrollment by the general
public. Providers may give preference in
enrollment to persons who need MCE credit
to obtain, renew, or activate a license and
may enroll all others on a space available
basis. |

(i) Advertising of MCE shall be
subject to the following conditions.

(1) A person may not advertise
a’'specific MCE course or represent in-ad-
vertising that the person is [or will be] a
provider until the person has received writ-
ten approval from the commission for the
providership -and at least one course [or the
provider has been approved and has notified
the commission that the provider intends to
offer a course previously approved for an-
other provider]. A person may advertise an
intention to offer MCE courses if no spe-
cific course is described and the advertise-
ment clearly indicates the person has not
been approved as a provider.

(2) A provider may not adver-
tise that a course has been approved or
offer a course until the provider has re-
ceived written approval of the course. If,
however, [or if] the course has been previ-
ously approved for another provider, the
course may be advertised once [until] the
commission has been notified of the provid-
er's intention to offer the same course and
the provider has received written or oral
acknowledgment from the commission
that all necessary documentation has
been filed.

(3)-(5)

(6) Any name a provider uses in
advertising must not be deceptively similar
to the name of any other approved MCE
provider or school accredited by the com-
mission or falsely imply a governmental
relationship [or identify a real estate broker-

(No change.)

.age or franchise organization].

(7) If a provider requires stu-
dents to purchase course materials which
are ot included in the tuition, any such
fees must appear in the advertisement of
the course.

(j) Providers shall retain student at-
tendance records, including copies of com-
pleted MCE Form 8-2 [8-1], for a period of
three years following the completion of a
course and shall ma’e copies of the records
available to former students. A provider

' TRD-9318139

‘,may charge a reasonable fee to defray-the

cost of copying student records. A provid-
er's records must be kept at the location
designated in the MCE Provider Applica-
tion. Providers must obtain prior approval
from the commission to change the locatiori
&t which the provider’s records are kept:,

®)-(

(m) Providers shall request permis-
sfon to change business name, street or
mailing address, ownership, person respon-
sible ‘for records or day-to-day operations,
or persons authorized to sign MCE forms at
least 15 days prior to the desired date of
change. Providers shall report any change in
refund policy, attorney-in-fact, address of
attorney-in-fact, or business telephone num-
ber as the change occurs. All changes must
be submitted on MCE Form 1B-1 [1B-0},
MCE Provider ‘Application Supplement.

(n)-(0) (No change.)

(p) Providers may request MCE
credit be given to instructors of MCE
courses subject to the following guidelines.

(No change.)

(1) The instructors may receive
credit for portions [must teach or be pre-
sent for at least three hours] of the course

which they teach.

(2) The instructors wmay re-
ceive fuil course credit by attending all of
the remainder of the course [Credit may
be requested only for time spent in class-
room teaching or a combination of teaching
and classtoom attendance]. '

- (3) MCE credit may be granted
[requested] only once for each course.

(4) The provider must report the
instructor on MCE Form 11-3 [11-2], and
file that form with the commission along
with other required forms for the course.
The provider may not submit MCE Course
Completion Card, MCE Form 7-0, for the
instructor or obtain the signature of the
instructor as a student on MCE Form
8-2 [8-11.

(@-(t) No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on January 22, 1293.

Mark A. Moseley

Qeneral Counsal

Texas Real Estate
Commission

Earliest possible date of adoption: March 5,
1993 .

For further information, please call: (512)
465-3%00

¢ ¢ ¢
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Licensés
¢ 22 TAC §53592°

The Texas Real Estate Commission pro-
poses an amendment to §535.92, concerning
license renewals and satisfaction of manda-
tory continuing education (MCE) require-
ments.

The amendment clarifies that real estate bro-
kers may have a license on inactive status.
Like inactive salesmen, the inactive hrokers
would be required to furnish a residence ad-
dress to the commission and report subse-
quent changes of address. The amendment
also would permit the commission to issue a
license fo a previously licensed applicant
prior to completing the investigation of a
pending complaint; the license would be sub-
ject to disciplinary action based on the com-
plaint.

The amendment also deletes language refer-
ring to inactive status that might be provided
by the commission’s enabling law, Texas
Civil Statutes, Arlicle 6573a; inaclive status
for brokers and salesmen is now expressly
provided by the law. A number of
nonsubstantive changes are made for clarity
and to conform the section with the commis-
sion's cument practice of permitting renewal
applications to be filed no later than the day
the license expires. The amendment also
would require licensees to use forms ap-
proved by the commission when requesting
MCE credit either for courses satisfying an-
other state's continuing education require-
ments or for courses offered by the State Bar
of Texas.

Donald C. Roose, Director of Education, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering ths sec-
tion.

Mr. Roose also has dstermined that for each
year of the first five years the saction is in
effect the public benefit anticipated as a result
of enforcing the section will be clarification of

the requirements for renewal of a real estate’

license. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Donald C. Roose, Director of Education,
Texas_Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The amendment is proposed under Texas

Civil Statutes, Article 6573a, §5(h) , which
authesize the Texas Real Estate Commission
- to make and enforce all rules and regulations
necessary for the performance of its duties.

§535.92. Renewal: Time for Filing; Satis-
Jaction of Mandatory Continuing Education
Requirements.

(a)-(c) (No change.)

(d) An inactive broker or inactive
salesman may renew a license by comply-
ing with the renewal procedures established
by the commission. [An "inactive salesman"

isa hcensed salesman who is not sponsored
by a licensed broker.] An inactive licensee
[salesman] shall furnish a residence address
at the time the licensee {salesman] becomes
inactive and report all subsequent address
changes.

(e) (No change.)

(f) Each licensee shall, as a condi-
tion of maintaining a license, pay the re-
newal fee [or fees when requested to do so
by the commission. Payment of renewal
fees must be made] no later than the day the
current license expires. A licensee who fails
timely to pay a renewal fee must apply for
and receive a new active license in order
to act as a real estate broker or salesman
(file an original application which has been
approved to regain licensure]. If the [origi-
nal] application is filed within one year
after [prior to] the expiration of an existing
license, the commission may issue the new
license prior to completing the investigation
of any complaint pending against the appli-
cant or of any matter revealed by the appli-
cation without waiving the right to initiate
an action to suspend or revoke the license

after notice and hearing in accordance with

the Act, §17.

(g) (No change.)

(h) 1If a licensee files a timely appli-
cation to rénew a license but has not satis-
fied applicable MCE requirements, the
commission shall advise the applicant of the
number of MCE hours ‘required to renew
the license and the time for satisfying MCE
requirements. If MCE requirements have
not been satisfied by the expiration date of
the existing license, [and an inactive status
is provided by the Act for the license,] the
commission shall place the license in an
inactive status. [If MCE requirements have
not been satisfied by the expiration date of
the existing license and no inactive status is
provided by the Act for the license, the
license expires; the licensee must then file
an original application for a license which
must be approved by the commission before
a new license is issued.] Original applica-
tions and return to active status are subject
to MCE requirements imposed by the Act.
[If a application is filed prior to the expira-
tion of the current license the licensee must
satisfy the MCE requirements that would
have been imposed for a timely renewal.

(i) A real estate licensee shall not
receive MCE credit for a license renewal
unless the licensee attends all of the MCE
course, Credit shall not be given for atten-
dance of the same course more than once
during the term of the current license- or
during the two-year period preceding the
filing of an application for late renewal or
return to active status [original applica-
tion]. Each licensee attending all sessions of
a course shall sign the course completion
form, MCE Form 7-0. A false statement to

‘the commission concerning attendance at an

MCE course shall be deemed a violation of
the Act, §15(a)(2) [§15(2)], and of this sec-
tion.

() A course [Courses] taken by a
Texas licensee to satisfy continuing educa-
tion [MCE] requirements of another state
may be approved on an individual basis for
MCE credit in this state upon the commis-
sion’s determination that:

(1) (No change.)
(2) the coursz was approved for

continuing education [MCE] credit by the
other state;

(3) the Texas licensee’s success-
ful completion of the course has been evi-
denced by a course completion certificate, a
letter from the provider. or such other proof
as is satisfactory to the commission; [and]

(4) the subject matter of the
course was predominately devoted to a sub-
ject acceptable for MCE credit in this state;
and [.]

(5) the Texas licensee has filed
MCE Form 10-0, MCE Out of State
Course Credit Request, with the commis-
sion.

(k) A licensee shall file MCE
Form 12-0, State Bar Course Credit Re-
quest, with the commission to reguest
MCE credit for real estate related
courses approved by the State Bar of
Texas for minimum continuing legal edu-
cation participatory credit.

This agency hereby certities that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopi.

Issued in Austin, Texas, on January 22, 1993.

TRD-9318138 Mark A. Moselay
Qeneral Counsal
Texas Real Estate
Commission

Earliest possible date of adoption: March 5,
1993

For further information, please call: (512)
465-3900

* ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part I. Texas Department
of Public Safety

Chapter 3. Traffic Law

Enforcement
Accident Investigation
o 37 TAC §3.10

The Texas Department of Public Safety
(DPS) proposes new §3.10, concerning DWI
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accidont response cost recovery-billing for '

services. Texas Civil Statutes, Article

, 670111, §(n), requires the department to bilt
for services in‘response to an accident involv-
ing driving while intoxicated (DWI). Members
of the department charging a DWI offense
where the offense directly resulted in an acci-
dent requiring DPS responss shall initiate bil-
ling for services.

Melvin C. Peeples, Assistant Chief of Fiscal
Affairs, has determined that for the first five-
year period the section is in effect there will
be fiscal implications for state or local govern-
ment as aresult of enforcing or administering
the seclion. The department has no historica!
data on which to estimate increase in reve-
nue for stale government. Any efféct on local
govermment is not applicable to DPS.

George C. King, Chief of Traffic Law Enforce-
ment, also has determined that for each year
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be to ensure the
public that the depariment complies with stat-
utory requirements to bill for services in DWI
accident responses. There will be no effect
on small businesses. The anlicipated eco-
nomic cost to persons who are required to
comply with the section as proposed cannot
be determined.

Comments on the proposal may be submitted
to John C. West, Jr., Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2000.

The new section is proposed under the Texas
Government  Code, §411.004(3) and
§411.006(4), which provides the director with
the authority to adopt rules necessary for the
control of the department, subject to the Pub-
lic Safety Commission’s approval.

§3.10. DWI Accident Response Cost Recov--

ery-Billing for Services.

(a) Pursuant to Texas Civil Stat-
utes, Article 67011-1, §(n), the Texas De-
partment of Public Safety (DPS) complies
with the requirement to bill for services in
response’ to an accident involving driving
while intoxicated (DWI).

(b) Members charging a DWI of-
fense where the offense directly resulted in
an accident requiring DPS response shall
initiate billing for services.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopi.

Issued in Austin, Texas, on January 11, 1993.

TRD-9318140 ‘ James R. Wilson
Director
Texas Department of
Public Safety

Earliest possible date of adoption: March 5,
1993

For further information, please call: (512)
465-2000

¢ ¢ 4

TITLE 40. SOCIAL SER-
VICES ‘AND ASSIS-
TANCE .

Part IX. Texas Department
on Aging

Chapter 255. State Delivery
Systems

Planning and Service Areas
Designation
e 40 TAC §25§.12

The Texas Department on Aging proposes an
amendment to §255.12, concerning state pro-
cedures to designate planning and service
areas. It incorporates into the Texas Adminis-
frative Code imporiant aspects of the
changes made to the Older Americans Act of
1965 as amended by the 1982 amendments.

Ann Ammons, director of field operalions,
Texas Department on Aging, has determined
that for the first five-year period the seclion is
in effect there will be no fiscal implications as
a result of enforcing or administering the sec-
tion.

Ms. Ammons aiso has determined that for
each year of the first five years the saction is
in effect the public benefit anticipated as a
result of enforcing the saction will be greater
understanding of the roles and missions of
area agencies on aging as a result of incorpo-
rating new languags and simplifying previous
language in the rule. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Request for public comment on the proposal

- may be submitied to Ann Ammons, Director

of Field Operations, Texas Department on
Aging, P.O. Box 12788, Austin, Texas 78711.

The new section is proposed under the Hu-
man Resources Code, §101, which provides
the Texas Department on Aging with the au-
thority to promulgate rules goveming the op-
eration of the Department.

§255.12. Designation of Planning and Ser-
vice Area (PSA)

(a) A proposed PSA shall either be
a combination of [contiguous with] or a
subdivision of state planning regions as de-
lineated by the governor and authorized by
Local Government Code 391 [Texas Civil
Statutes, Article 1011m]. A proposed PSA
should not split an existing PSA,

(b) Existing PSAs shall continue to
be designated unless [there is:] the designa-
tion of another PSA is necessary for the
assurance of the efficient and effective
administration of the programs autho-
rized by the Older Americans Act,

[(1) demonstrated evidence that
designation of an existing PSA is manifestly
consistent with the purpose of the rules and
regulations issued pursuant to the Act; or

[2) the designation of another
PSA is necessary for the assurance of the
efficient and effective administration of the

- programs authorized by Title IIT of the Act

and operating in the state.]

(c) The Texas Department on Ag-
ing [Committee] will document the basis
for its designation of each PSA.,

(d) State procedures to provide

due process to affected parties, if the

state agency initiates an action or pro-
ceedings to revoke designation, designate
additional PSAs, divide the state into dif-
ferent PSAs, or other action otherwise
affecting the boundaries of the PSA in
the state will be as follows [Depariment
will designate PSAs no later than December
1 of the year preceding the development of
the two-year state plan).

(1)  The State agency will pro-
vide notice of an action or proceedings to
the affected area agencies on aging,
grantee organizations and citizens advi-
sory councils by certified mail,

(2) The State agency will pro-
vide in the notice the documentation for
the need of the action or proceedings as
follows:

(A) . statutory authority for
the action; and

(B) summary of projected
impact of action on clients within service
areas affected, and the improvements in
service that will result from said action.

(3) The State agency will con-
duct public hearings for the action or
proceedings as follows:

(A) hold hearings at strate-

-gic geographic locations across the state;

(B) give legal notice in local
and regional newspapers of the times,
dates, and locations of the public hear-
ings at least 10 dates in advance;

(C) maintain a record, by
registration of participants; and

(D) receive a report com-
sisting of a snmmary of all oral testimony
received at the hearings, copies of all
written testimony, and a tabulation and
listing of all persons attending. The re-
port on the hearings will be presented in
a public meeting of the Board within 30
days of the completion of the hearings.

(4) The State agency will re-
quest written comment from area agen-
cies on aging, service providers, and
older individuals on.the action or pro-
ceedings.

¢ Proposed Sections
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~(5) ' The State agency will allow
an appeal to the Administration on Aging
Commissioner of the decision of the
Texas Board on Aging on the action or
proceedings.

(6) The State agency will pro-
vide a plan for an orderly transition to
ensure continuity in the provision of ser-
vices to older persons in the PSA of any
adversely affected grantee organization.

{¢) An adversely affected party
involved in an action or proceedings de-
scribed in subsection (d) of this section,
pertaining to due process, may bring an
appeal as provided ir subsection (d)(5) of
this section, pertaining to appeals to the
Commissioner on Aging, on the basis of
the following:

(1) the facts and merits of the
matter that is the subject of the action or
proceeding; or

(2) procedural grounds.

(f) The Administration on Aging
Commissioner’s decision on the appeal
described in subsection (d)(5) of this sec-
tion, pertaining to submission of appeals
to the Administration on Aging, may af-
firm or set aside the decision of the State
agency and the Texas Board on Aging. If
the Administration on Aging Commis-
sioner sets aside the decision, the State
agency shall nullify its action.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agendy's authority to
adopt.

Issued in Austin, Texas, on January 27,-1993.

TRD-9318222 Mary Sapp
Executive Director
Texas Department on
Aging

Earliest possible date of adoption: March 5,
1993

For further information, plaase cal: (512)
444-2727

¢ ¢’ ¢
Chapter 270. Adult Day Care

Statutes and Regulations
* 40 TAC §270.1

The Texas Department on Aging proposes
new §270.1, concerning provision of adult
day care as a service authorized under the
Older Americans Act, Title lll, as amended.
This chapter establishes definitions, policies,
and procedures to be followed when area
agencies conlract for this service or when
they monitor this service to determine its ef-
fectiveness in promoting the heakh and inde-
pendence of the elderly of Texas.

Ann Ammons, director of field operations,
Texas Depariment on Aging, has determined
that for the first five-year period the section is

in effect there wili be no fiscal implications for
state or local government as a result‘of en-
forcing or administering the section.

Ms. Ammons, also has determined that for
each year of the first five years the saction is
in effect, the public benefit anticipated as a
result of enforcing the section will be greater
unders!andmg of the processes required of
area agencies on aging to assure proper
components of this service are included in
contract stipulations and that manitoring of
contracting programs is based on clear re-
quirements established by the department.
There is no effect on small businesses.

There is no anticipated economic cost {0 per-
sons who are required to comply with the
section as proposed.

Request for public comments on the proposal
may be submitted to Ann Ammons, Director
of Field Operations, Texas Depariment on
Aging, P.O. Box 12786, Austin, Texas 78711.

The new section is proposed under the Hu-
man Resources'Code, §101, which provides
the Texas Department on Aging with the au-
thority to promulgate rules governing the op-
eration of the depariment.

§270.1. Adulr\Day-Care Service Standards.

(a) Purpose. This chapter
establishes policies and procedures to be
followed when area agencies on aging fore-
see the need to contract for and oversee the
delivery of adult day care services in their
planning and service area.

(b)  Definitions. The following
words and terms, when used in this chapter,
shall have the: following meanings, unless
the context clearly indicates otherwise.

Adult Day Care-An array of ser-
vices provided in a congregate sefting to
dependent older adults who need supervi-
sion but do not need institutionalization.
These services may include any combina-
tion of social/recreational activities, health
maintenance and monitoring, transportation,
food, counseling, and/or physical therapy.

Unit of service-The unit of service
is half a day. Three hours but less than six
hours of covered service provided by the
facility constitute one unit of service. Six
hours or more of service constitute two
units of service. Time spent in transporta-
tion provided by the facility shall be
counted in the unit rate.

Service objective-The objective of
adult day care services is to provide assis-
tance to recipients residing in the commu-
nity to prevent premature
institutionalization and to provide respite
for caregivers. Services are designed to ad-
dress the physical, mental, social, and medi-
cal needs of clients through the provision of
rehabilitative/restorative nursing and social
services.

Target group-The program shall be
provided for persons 60 years of age or
older with priority given to meeting the
needs of persons with the greatest economic
or social needs and:

(A) who may not need con-
tinuing nursing care, but who require com-
plete, fullfpart-time supervision in order to
live in their own home or in the home of a
relative; and/or

(B) who need assistance with
activities of daily living in order to maintain
themselves in the community; and/or

(C) whe need intervention in
the form of enrichment and opportunities
for social interaction in order to prevent
deterioration that would lead to an alterna-
tive housing placement.

(c) Service Activities. Adult Day
care services program will provide or make
arrangements for the provision of all the
basic services provided as nursing services,
physical rehabilitative services, nutrition
services, other supportive services, and
transportation services.

(1) Nursing services will consist
of:

(A)  assessing, observing,
evaluating, and documenting a client’s
health condition and instituting appropriate
intervention to stabilize or improve the cli-
ent’s condition to prevent complications;

(B) assisting the recipient in
ordering medications;

(C) counseling the client on
health needs and illness and involving sig-
nificant others in the discussions of the
immediate and long-term goals; and

(D) providing or supervising
personal care services. The goal is to enable
the client to restore, maintain, or improve
his ability to perforr~ such tasks.

(2) physical rehabilitative will
consist of the following:

(A) restorative nursing; and

(3) group and mdmdual ex-
ercises, including range of motion.

(3) nuirition services will con-
sist of the following:

(A) one hot noon meal
served between 11 a.m.-1 p.m. which sup-
plies of the recommended daily allowance
(RDA) for adults as recommended by the
United States Department of Agriculture;
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(B) ép’ecial diets as required \

by the client’'s plan of care;

(C) supplementary mid-

morning and mid-afternoon snack; and

(D) dietary counseling and
nutrition education for the client and
caregiver.

' (4) Other supportive services
will consist of cultural enrichment, educa-
tional, or recreational activities, and other
social activities on site or in tlie community
in a planned program to meet the social
needs and interests of the clients.

(5) Transportation services will
ensure that the facility make an efforts to
provide transportation to and from the facil-
ity, if at all possible. If not, then staff will
assist clients with other transportation ar-
rangements.

(d) Service Outcomes. Services are
designed to address the physical, mental,
medical, and social needs of clients. The
following depicts the service outcomes
which should be the result of the Adult Day
Care program.

(1) The client will be able to
remain in a family environment, thereby
allowing the family/caretaker a respite.

(2) The programs offered will
be of a variety so that all clients will have
the opportunity to participate at their indi-
vidual level of capacity.

(3) The staff will have sufficient
training in order to supervise clients in all
program activities. This should include their
ability to assess and recognize special cli-
ents’ needs.

(4) The nursing program will
provide quality instruction, education, su-
pervision and consultation for the facility.

!

(5) The nutrition program will
meet all RDA requirements as well as be
pleasing to the program’s participants. A
nutritious, therapeutic diet will be planned
to meet clients’ individual needs.

‘(6) Clients’ safety and accessi-
bility needs will be considered during trans-
portation efforts.

(e)  Service Provider Eligibility.
The following criteria must be met by a
potential provider agency if it submits an

application to provide Adult Day Care ser- .

vices.

(1) A facility licensed by the
Texas Department of Public Health to pro-
vide adult day care services is eligible as a
service provider.

(2) The -provider agency con-
tracted to deliver care must do so according
to the requirements in the contract with the

area agency on aging (AAA) and the Texas

Department on Aging Standards, as applica-’

ble.

(3)' Providers must meet all re-
quirements of Title VI of the Civil Rights
Act, the Rehabilitation Act of 1973, §504,
the Age Discrimination Act of 1975, and

the Americans with Disabilities Act of

1990.

(f) Facility Requirements. The ser-
vice provider must ensure that the following
requirements are met by the facility:

(1) a waitten daily activity
schedule posted at least one week in ad-
vance;

(2) make available a brochure or
letter which outlines the hours of operation,
holidays, and a description of activities of-
fered;

(3) emergency phone numbers
posted near all phones;

(4) have an area available as a
treatment/examination room; .

(5) have a safe, secure, and
suitable outdoor recreation and relaxation
area for participants; (

(6) have an adequate s;upply of
materials for program activities;

(7) have first aid supplies, as
recommended by the American Red Cross,
on the premises;

(8). have sufficient chairs and ta-
bles to seat all clients, comfortably, at one
time;

(9) have a provision for a quiet
room/rest area indoors separate from other
project activity;

(10) provision for a non-
sinoking area made to ensure the comfort of
non-smoking participants;

(11) if located in a multipurpose
center, the day care program self-contained
with its own area and staff.

(g) staffing. The project will em-
ploy personnel sufficient to provide services
to meet the needs of each client. Minimum
rcqulrements are as follows for the director
or supervisor, the facility nurse, the activi-
ties director, the attendant, the house keep-
er/driver, dietitian consultant, and registered
nurse consultant:

(1) Director or supervisor must
have graduated from an accredited four year
college or university and have one year of
experience in human services or have an
Associate Degree with three years of expe-
rience in human services or medically re-
lated program:

(A) be a registered nurse
with one-year experience in a human ser-
vice or medically related program; or

(B) meet the training and ex- .
perience for a license as a nursing home
administrator under the rules of the Texas
Board of Licensure for Nursing Home Ad-
mxmstrators

(2) The facility nurse must be a
registered nurse (RN) or a licensed .voca-
tional nurse (LVN). The facility nurse may
also fulfill the function of facility director if
he meets the qualifications for director,

(3) The activities director may
fulfill the function of facility director if he
meers the qualifications. One person cannot
serve as nurse, director, and activities direc-
tor, regardless of qualifications. The activi-
ties director must;

(A) have graduated from
high school and;

(B) have two years of col-
lege plus two years of experience in work-
ing with the elderly; or

{C) have completed a state-
approved activities director’s course plus
two years of experience in a patient-
activities program in a healthcare setting,

(4) The attendant is responsible
for:

(A) providing assistance with
activities of daily living;

(B) assisting the activities di-
rector with recreational activities;

(C) providing protective su-
pervision (observation and monitoring); and

(D) directing activities under
the supervisio: of the activities director.

(5) The housekeeper/driver, if
one is employed, is responsible for:

(A) operating the facility’s
vehicles in a safe manner;

(B) maintaining accurate
daily mileage and expenditure records; and

(C) providing housekeeping
and. laundry services.

(6) The Dietitian Consultant is
required as the facility must receive consul-
tation from a dietician who plans and gives
approval to luncheon menus. The dietitian
should recommend nutritious snacks for
mid-morning and mid-afternoon.
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- (7) -The Registered Nurse con-
silltant is required in facilities where the

* . nurse is a licensed vocational nurse. A reg-

istered nurse consultant must work. with the
regular facility staff as a part of the team.
The following types of assistance are appro-

ant:

(A) reviewing plans of care
and suggesting changes to them, if appro-
priate; .

(B) assessing clients’ health
conditions;

{C) consulting with the LVN
in solving problems involving client care
and service planning;

(D) counseling clients on
their health needs; -

(E) training, consulting, and

assisting the LVN in maintaining proper

medical records; and

(F) in-service training for di-
rect service staff.

(h) Staffing requirements. The in-
tent of staffing requirements is to ensure
that a responsible professional is at the fa-
cility when clients are present.

(1) Duty schedules and staffing
patterns must be developed to ensure that at
least the nurse, the facility director, or the
activities director be in the facility when
clients are present. :

(2) The agency must ensure that
the overall ratio of clinical service staff to
clients is a least one to eight.

(3) All direct service staff must
be free of communicable diseases.

(4) If volunteers are used as at-
tendants, they must be free of communica-
ble diseases, able to perform the duties
prescribed, and 18 years of age or older.

. (i)  Training and Staff Develop-

ment. A number of training requirements’

must be complied with by the service pro-
vider to ensure that performance of staff
and safety of clients requirements are met.

(1) 'The facility must provide all
staff with training in the fire/disaster and
evacuation procedures within three work-
days of employment.

(2) The facility must provide
each client with training in the fire/disaster
and evacuation plan within 30 days from
the date of service initiation.

(3) The facility must provide di-
rect delivery staff with a minimum of 24

priate tasks for the registered nurse consult- i

hours of training during the first three
months of employment and documenting
that training includes: ' .

-V séfet}; and emesgency
procedures, including the: Heimlich maneu-
ver; : :

(B)' cardiopulmonary resus-
citation; :

(C) orientation to community
resources; )

(D) contracted and depart-
mental agency policies, procedures, and
forms;

(E) confidentiality as re-
quired by law;

(F) applicable health and

safety codes, ordinances, and regulations;

(G) orientation to health care
delivery including the following:

(i) basic body function
and mechanics;

(iij personal care tech-
niques and procedures;

(iii) the aging process and
implications for care; and

(iv) identification of
abuse, neglect, or exploitation; and

(H) staff employed as substi-
tutes on an infrequent basis are not required
to have 24 hours of initial training. Substi-
tutes, consultants, and volunteers must re-
ceive a minimum of three hours of
orientation,

() Ongoing training. The facility
must also provide a minimum of three hours
of ongoing training to direct services staff
during each consecutive three month-period
after the first three moaths of employment.
This training must include, but is not lim-
ited to, the following topics within a year
from the employee’s hire date:

(1) first aid;
(2)  basic nutritional needs;

(3) activity and exercise for el-
derly and handicapped;

(4) mobility;
(5) special skin care needs;

(6) reality
tion/remotivation;

(7) death and dying;

orienta-

(8 recreation needs; and
(9) cardiopultonary  resuscita-
tion (CPR) refresher, training, o
(k) Records. Records will be main-
tained on all clients. The facility must en-

sure that each client’s record, contains at
least the following information,

(1) initial asséssm;ént (Forms

2060 & 2059's);

(2) pertinent medical records;

(3) significant changes 'in the
client's condition;

(4) significant complaints and
results of investigation of complaints;

(5) records of termination; |

(6)’ documentation, that the cli-
ent was notified of complaint procedures
and client rights; and

(7) a daily record of all treat-
ments.

(8) plan of care records. For
each client, the nurse and activities director
must jointly develop a plan of care that
includes information from the Form 2059
p.1-p.2. A meeting must be conducted at
least once every six months by the facility
director. At this meeting the program plan
for the next six months and all new and
modified individual plans of care must be
described/discussed. ~ Any  significant
changes in the plan of care which may
affect eligibility or units of service must be
discussed with the case manager before the
effective date of change;

(9) miscellaneous records. The
facility must maintain a daily record of
attendance;

(10) incident reports. The facil-
ity must maintain incident reports. These
reports include falls, arguments and allega-
tions of abuse, neglect or exploitation;

. (11)  vehicle operations. The fa-
cility must manage upkeep and operations
of facility vehicles. If transportation is pro-
vided by the facility, the drivers records
must indicate the date and time of service
provision. Records will also inclyde provi-
sion of Hability insurance and vehicle re-
cords indicating compliance with Texas
Department of Public Safety inspection re-
quifements;

. (12) financial records. In a cen-.
. tral location in the facility, staff must main-

tain financial records according o
recognized fiscal and accounting proce-
dures. These records include details on
charges and payments made on behalf of
each client. These records should be kept up
to date and be made available for review
without notice by TDPH, TDoA, or any
other authorized agency;
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(13) personnel records. Staff

must keep personnel records in & central.

location in the facility. These records in-
clude staff qualifications, performance re-
ports,  attendance records, and staff
development records.

(1) Administering ‘of Medications.

. (1) Clients are allowed to self-
administer their own medication. Medica-
tions that are not self-administered may be
given only by the facility nurse. The nurse
must document this in the facility’s records.

(2) The facility must easure that
each client has an individual medication
record for medications administered by the
facility nurse. The nurse must record the
dose and method of administration. Staff
should sign and date all entries.

(3) All medications must be la-
beled and stored according to established
federal and state laws and the following
requirements (except for self-administered
medications that the client may keep).

(A) The clients’ medication
must be labeled and stored in a locked
medical room or cabinet approved by the
licensing agency. Staff must ensure that the
label of each client’s medication container
clearly indicates:

(i) name and address of
the pharmacy;

(ii) client’s full name;

(i) prescribing  physi-
cian’s name; :

(iv) date prescription was
dispensed;

(v) instructions for use;
and

(vi) brand or generic

name and strength of medication.

(B) Medications for each re-
cipient must be stored in their original con-
tainers. Transferring between containers is
prohibited by law.

(C) Medications requiring re-
frigeration must be stored in the medication
room in a refrigerator used only for medi-
cine storage or kept in a separate, perma-
nently attached, and locked medication
storage box in a refrigerator.

(D) Medications discontin-
ued by a physician’s order must be given to
the client’s family by the nurse within 10
days of the date of discontinuance. This
must be documented in the client’s record
and signed by the nurse.

. (B) Medications of deceased
clients or medications which have passed
the expiration date must be immediately
given to the client’s family by the nurse or
immediately disposed of according to fede-
ral and state laws. Records of disposition of
these medications must be kept.

(F) The client or responsible
party may take his medication home daily.
The facility, however, should plan with the
client for medication to be available while
attending the facility. (Staff may suggest to
the client or family that the pharmacist di-
vide the medication into two containers so
the client will not have to take medications
home.)

(G) Schedule II drugs stored
at the facility may not be returned to the
family or responsible party but must be
disposed of according to state and federal
laws.

(m) Initiation of Services.

(1) Eligibility = Determination.
Determination of eligibility for adult day
care services involves the cooperative ef-
forts of the case manager and the service
provider.

(A) The case manager deter-
mines whether the client meets the eligibil-
ity criteria. If so, the case manager develops
a service plan, refers the client to a service
provider; and provides on-going case man-
agement for the client. In a face-to-face
interview with the client, the case manager
completes Form 2060 and page 1 and 2 of
Form 2059.

(B) Referral is accomplished
next. Unless a client needs a verbal referral
for services, provider agencies receive writ-
ten referrals based on the following priori-
ties.

(i) client’s choice; and

(ii) availability of eligible
providers;

(iii) the case manager will
send Form 2059 p. 1 and p. 2 to the service
provider within seven working days, and
come to an agreement of the service plan
for the client. The case manager and service
provider then establish the beginning date
of coverage;

(iv) if services are denied,
the client is entitled to receive written noti-
fication from the case manager. In an ongo-
ing case if services are reduced, the client
should receive written notification. At the
same time, the client should be informed
about his right to appeal;

(v) if verbal prior ap-

proval is required, initiate verbal approval
by contacting the servige provider in person
or by telephoning within one workday after

visiting the applicant and determining that a
verbal prior approval is needed. In the ver-
bal referral, give the service provider the
following information:

{I) client identifying

information;

(I Form 2060, client
needs assessment questionnaire score; and

(o) the information
that is covered on Form 2060;

Iv) follow-up by
sending the appropriate forms within seven
days.

(C) Service provider re-
sponse must be received. If the service pro-
vider is unable to provide services within
the required time frame needed to meet the
client’s needs, or fails to begin services
according to the negotiated agreement, the
case manager may select another service
provider to provide the services.

(D) Case manager follow-up
must be accomplished. In addition to pro-
viding ongoing case management services
to the client, the case manager discusses
and reports to the supervisor at the service
provider, any apparent deficiencies noted in
the service provider’s delivery of services.
The service provider must ensure that a
client is not without services for more than
three days after service initiation. The case
manager has the authority to change provid-
ers if the client is not served according to
the agreed- upon care plan.

(E) Reassessment must be
accomplished. Each client should be reas-
sessed as needed, at least every six months.

(F)  Service Plan changes
may be necessary. When the client requires
an immediate change to the service plan,
use verbal notification to approve the
change. Review and discuss the situation
with the service provider.

(n) Suspension of services. When
suspension of services is necessary the fol-
lowing will be accomplished.

(1) No later than the first work
day after services are suspended, the service
provider must verbally notify the case-
worker about the reason the service pro-
vider  suspended  services,  Written
notification must be sent within seven days
of service suspension to the case manager.

(2) The service provider may
suspend services if one or more of the
following circumstances occur:
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(A) the client leaves the ser-
vice area; .

(B) the client dies:

(C) the client is admitted to
an institution or hospital;

(D) the client requests that
services end;

(BE) - the case manager denies
the client’s eligibility. .
(o)  Client application require-

ments. The following requirements must be
met by potential clients for this service,

(1) The target group for adult
day care services is persons 60 years of age
or oider, who are physically limited in their
ability to perform regular activities of daily
living. Applicants are eligible for services if
they score at least 25 in the client needs
questionnaire (Form 2060).

2) To receive services, the ap-
plicant must reside in a place other-. than the
following;

(A) a hospital;

(B) a skilled nursing facility;
or

(C) an intermediate care fa-
cility.

(p) Administrative Requirements,
The following additional administrative re-
quirements must be adhered to by the ser-
vice provider.

(1) The service provider must be
licensed by the Texas Department of Public
Health, under the authority of the Human
Resources Code, Title 6, §103.006 and
§103.008. (You must also be certified by
the Texas Department of Human Services if
you intend to apply for funding from them.)

V3] Wﬁtten procedures must be
established and followed to ensure patient

conﬁdcntlahty and for obtaining the written
consent of the patient for release of conﬁ-
dential information.

(3) The service provider w:ll no-
tify clients where they may direct 8 com-
plaint regaxdmg the service provider.

(4) The service 'provider ‘shall ~

have the necessary legal authority to operate
in conformity with federal, state and local
laws and regulations.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

Jound to be within the agency’s authority to

adopt.
Issued in Austin, Texas, on January 27, 1993.

TRD-8318222 Mary Sapp
Executive Diractor
Texas Department on
Aging

Earliest possible date of adophon March 5,
1993

Fdr further information, please call: (512)
444-2727

¢ L4 L4
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filiing or 20 days after filing. i
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

o TRD-8318224

Register.

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part IX. Texas Department
on Aging

Chapter 255. State Delivery
Systems

Planning and Service Area
Designation
¢ 40 TAC §255.12

The Texas Depariment on Aging has with-
drawn from consideration for permanent
adoption a proposed repeal §255.12 which
appeared in the December 11, 1992 issue of
the Texas Register (17 TexReg 8624). The
effective date of this withdrawal is February
17, 1993.

Issued in Austin, Texas, on January 27, 1993

Mary Sapp

Executive Director

Texas Department on
Aging

Effective date: February 17, 1993

For further information, piease call: (512)
444-2727 .

. IS ..

The Texas Depariment on Aging has with-
drawn from consideration for permanent

adoption a proposed new §255.12 which ap-

peared in the December 11, 1992, issue of
the Texas Register (17 TexReg 8624). The
effective date of this withdrawal is February
17, 1993.

Issued in Austin, Texas, on January 27, 1993

TRD-9318225 Mary Sapp
Executive Director
Texas Department on
Aging

Effective date: February 17, 1993

For further information, please call: (512)
444-2727

¢ 4 ¢
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been pixblished in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless 2 iater
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 13. CULTURAL
RESOURCES

Part IV. Texas Antiquities
Committee

Chapter 41. Practice and
Procedure

Compliance with Rules and
Regulations, Definitions, Is-
suance of Permits, Applica-
tion for Archeological Per-
mit

¢ 13 TAC §§41.3, 41.5, 41.17,
41.21

The Texas Antiquities Committee adopts
§§41.3, 41.5, 41.17, and 41.21. Section 41.17
is adopted with changes to the proposed text
as published in the August 28, 1992, issue of
the Texas Register (17 TexReg 5929). Sec-
tions 41.3, 41.5, and 41.21 are adopted with-
out changes and will not be republished.

The amendments are needed to clarify defini-
tions and provide uniform procedures and
standards for enforcing the terms and condi-
tions of antiquities permits. Further, the
amendments ensure the timely reporting of
archeological investigations on public lands,
facilitate the completion of public works pro-
jects, expand the inventory of state-owned
landmarks, and improve the management of
state-owned archeological sites and historical
properties.

The amendments to definitions and standards
stipulate extension conditions in order to ex-
pedite completion of requirements. The
amendments specify enforcement actions to
be taken where the principal investigator,
sponsor, or permittee has demonsirated con-
tinued non-compliance wiih agency rules and
has defaufted on permit terms and conditions.
Specifically, any Principal investigator and co-
principal investigator who holds a defaufted
permit cannot obtain additional permits. The
probationary siatus of the principal investiga-
tor and co-principal investigator who hold de-
faulted permits will be automatically
withdrawn upon the completion of the de-
faulted permit requirements.

A total of four commenters participated in the
agency rule-making process. The Committee
hear oral comments from ona individual at its
September 18, 1992, meeting held in Austin.
Three individuals submitted written com-
ments regarding the amendments. No groups
or associations made comments for or
against the amendments.

The first individual addressed concerns re-
garding permit periods, submission of good
faith plans, and defaulted permit criteria. The
second commenter expressed dispieasure
with the proposed permit issuance period and
the alleged arbitrariness of the automatic ex-
tension period's length A thid commenter
questioned permit extension periods and the
number of extensions granted; he'suggested
that more flexible terms and conditions
should be provided on a case-by-case basis.
The fourth individual questioned the lenient
permit extension conditions allowed under the
new amendments.

The first commenter urged that permit periods
be negotiated on a case-by-case basis and
reflect the variable nature of archeological
investigations. The second commenter stated
that a permit's time should depend on the
nature of the project. The agency agrees with
both commenters. Thus, changes to the
amendments as proposed are necessary for
the sections pertaining to permit periods. The
Committee proposes to adopt amendments
with changes to §41.17(c), which will broaden
the time limits of permit periods. Additionally,
the changes will authorize project-specific
consideration of permit periods.

The first commenter also urged that holders
of defaulted permits be allowed to submit a
"Good-Faith Plan" outlining how the holder
will complete unmet antiquities permit obliga-
tions. The Committee agrees and proposes to
adopt amendments implementing such
changes in §41.17(f)(1). The changes create
provisions for the holders of defaulted permits
to submit good faith plans.

Three commenters addressed the amend-
ments which affect permit extensions. One
individual felt that an automatic one-year ex-
tension was inadequate, particularly for major
excavation projects. Ancther supported a
one-year extension period, as long as genu-
ine good faith efforts are demonstrated. The
third commenter would like to see a flexible
policy of multiple extensions.

The Committee responds that the amend-
ments with changes will give affected parties
every fair and reasonable chance to complete
permit obligations without defaulting on the
permit. Firs!, the changes to the amendments
allow for project-specific issues to be dis-
cussed and mediated. Second, a longer per-
mit period for complex archeological data
recovery projects may be granted. Lastly, the
amendments will aliow an automatic exten-
sion to the January 1, 1994, permit period
plus negotiated extensions for major investi-
gations and multiple permit holders. Thus, the
agency proposes to adopt amendments with
changes to §41.17(f)(2). The changes autho-
rize full consideration of extension periods on
a permit-by-permit basis.

Further, the agency proposes to adopt
amendments with changes to §41.17(g) . The
changes provide for existing permits, which
expire on January 1, 1993, to be automati-
cally extended to January 1, 1994. During the
one-year extension period, the holder might
negotiate another final extension period tai-
lored to specific projects.

Regarding the asserted leniency of permit
extensions, the Committee responds that the
amendments with changes will strengthen
what is required from principal investigators
in order to eliminate the continued fon-
compliance with agency regulations and stan-
dards. If unsuccesstul in reducing the high
number of expired antiquities permits, the
Committee may, at a later date, propose
more stringent rules or issue final orders with
the efiect of rules, on a permit-by-permit ba-
sis, to enforce compliance with agency Rules
of Practice and Procedure.

The Commitiee realizes that certain antiqui-
ties permits cannot be completed for reasons
clearly beyond the control of the principal
investigator, and thus the Committee has in-
cluded changes 1o specify conditions under
which an antiquities permit can be canceled.
A new subsection (i), entitled "Permit cancel-
lation”, added to §41.17, authorizes the can-
cellation of an anliquities permit under
stipulated conditions.

The amendments are proposed under the
Natural Resources Code, Title 9, Chapter 191
(revised by Senate Bill 231, 68th Legislature,
1983, and by House Bill 2056, 70th Legisla-
ture, 1987), §191.052, which provides the
Texas Antiquities Committee with the author-
ity to promuigate rules and require contract or
permit conditions to reasonably effect the pur-
poses of Chapter 191.

§41.17. Issuance of Permits.

(a) Review by controlling of enti-
ties. It is the responsibility of the permit
applicant to obtain all necessary permis-
sions and signatures prior to submitting a
permit application.

(b) (No change.)

(c) Permit period. Permits may be
issued for any length of time as deemed
necessary by the Committee in consultation
with the principal investigator, sponsor, and
permittee.

(d)-(e) (No change.)

(f) Permit expiration. The expira-
tion date is specified in each permit and is
the date by which all terms and conditions
must be completed for that permit. 1t is the
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responsibility of the permittee(s), sponsors,
and principal investigators to meet any and
all permit submission terms and conditions
prior to the expiration date listed on the
permit. ;

(1) Expiration notification. After
October 1, 1992, principal investigators, co-
principal investigators, permittee(s), and
sponsors will be notified 60 days in advance
of permit expiration. The notice regarding
expired permits shall state the pending de-
fault date, list the terms and conditions to
be met to complete permit requirements,
and request submission of a good faith plan
outlining how the holder will complete un-
met antiquities permit obligations.

(2) Expiration extension. Per-
mits may be extended for any length of time
as deemed necessary by the Committee,
principal investigator, sponsor, or permittee.

(8) Expiration exemption. Permits

expired as of January 1, 1993, are automati-
cally extended to January 1, 1994. These
permits are eligible for one additional ex-
tension. ‘

(h) Permit amendments. Proposed
changes in the terms and conditions of the
permit must be approved by the Committee
and all parties will be notified when amend-
ments are approved.

(i) Permit cancellation.
The Committee may cancel an antiquities
permit if one or more of the following
conditions exists:

(1) the death of the principal in-
vestigator or co-principal investigator;

(2) failure of the project sponsor
to fully fund investigation; and/or

(3) cancellation of the project by
the sponsor.

This agency hereby centifies that the rule as
adopted has been raviewed by legal counsel
and found to be a valid exercisp of the agen-
cy's legal authority.

Issued in Auslin, Texas, on January 6, 1993.

TRD-9318049 Kathioan MclLaughlin-
Noyland
Administrative Technklan
mn
Texas Antiquities
Commilttee

Effective date: February 12, 1993

Proposal publication date: August 28, 1992
For further information, piease call: (512)
463-6096

¢ ¢ L 4

TITLE 22. EXAMINING
BOARDS

Part XIII. Texas Board of
Licensure for Nursing
Home Administrators

Chapter 243. Application

* 22 TAC §§243.1-2433

The Texas Board of Licensure for Nursing
Home Administrators (TBLNHA) adopts the
repeal of §§243.1-243.3, concerning applica-
tion, without changes to the proposed text as
published in the August 7, 1992, issue of the
Texas Register (17 TexReg 5503).

The rules being repealed do not adequately
reflect the application process. These rules
are being replaced by rules that better reflect
the application process, discontinue waivers,
and will insure consistent and accurate in-
struction to preceptors.

The repeal of these rules will enable the
agency to make new rules which will ade-
quately describe the internal practices, proce-
dures, and requirements used by the staff to
process applications, and set standards for
preceptors which these rules do not ade-
quately set forih. In addition, the repea! of
these rules will delete obsolete requirements.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 4442d, §8, which provide
TBLNHA with the authority to make rules and
regulations not inconsistent with law as may
be necessary or proper for the performance
of its duties, and to take such other actions as
may be necessary to enable the State to
meet the requirements set forth in the Sccial
Security Act, §1908 (42 United States Code
Annotated, §1396g), the Federal rules and
regulations promulgated thereunder, and
other pertinent Federal authority; provided,
however, that no rule shall be promulgated,
altered, or abolished without the approval of a
two-thirds majority of the Board.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

lssued in Austin, Texas, on January 15, 1993.

TRD-9318027 Janet Monteros

Assistant Attornay General
State of Texas Office of
the Attorney General

Effective date: February 11, 1993
Proposal publication date: August 7, 1992
For further information, please call: (512)

.458-1955

L4 ¢ ¢
¢ 22 TAC §§243.1-243.5

The Texas Board of Licensure for Nursing
Home Administrators (TBLNHA) adopls new
§§243.1-243.5, concerning application. Sec-
tions 243.1, 243.2, 243. 4, and 2435 are
adopted with changes to the proposed text as

4

§
published in the August 7, 1992, issue of the
Texas Register (17 TexReg 5503). Section
243.3 is adopted without changes and will not
be republished.

The new rules are justified because they bet-
ter reflect the application process than did the
old rules. These rules will help potential k-
censees understand the process required to
become licensed. The new rules and specifi-
cally the rules regarding the preceptor semi-
nars are necessary o insure consistert and
accwrate instruction to preceptors by
TBLNHA,; therefore, insuring consistent and
accurate instruction by preceptors to Adminis-
trators in Training (AITS).

This new chapter describes the internal prac-
tices, procedures, and requirements used by

" TBLNHA staff to process applications. These

rules clarify these procedures, allow for crimi-
nal background checks ef applicants, allow
for no waiver of internship hours, clarify re-
quirements of Administrator's in Training
(AITs) training, and clarify requirements for
preceptors.

The following comments were received dur-
ing the comment period.

Section 243.1(d) should be changed to read
"before taking an exam approved by the
board".

How would §243.4 effect the approved col-
lege preceptorships?

Comments to §243.5(a)(2): this rule is not a
clarification. It is a new requirement that per-
sons wishing to be preceptors must attend a
preceplor seminar conducted by TBLNHA;
does the requirement that a precepior attend
a seminar mean that this is a one-time re-
quirement or a continuing requirement every
year or every licensing period? there is no
real reason to repeat the preceptor seminar
on a regular basis unless there are some
major changes in the requirements. If this rule
is adopted, existing preceptors in good stand-
ing should be grandfathered in, and not re-
quired to repeat the seminar; rather than
making a new rule requiring a preceptor sem-
inar, the agency should go back and look at
the cument manual. In addition, the agency
might have a committee of administraiors
who have not been preceplors look at the
manual to determine if there is anything un-
clear in it or if there is any way to make it
better; the agency has the authority to refuse
approval of anyone to be a preceptor if they
cannot do the job and their performance is
not adequate. Why require them to come in
and take this enormous amount of time to
attend a preceptor seminar? This requirement
is too costly and administrators will refuse to
be preceptors.

Comments to §243.5(d) oppose the new re-
quirement that AIT training must be con-
ducted in one facility by one precepior at a
time.

Comments to the preamble: the preambie
states there will be no anticipated economic
cost to persons who are required to comply,
yet there will be a charge for the preceptor
seminar.

Commenters opposing adoption of the new
sections were: Texas Association of Homes
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for the Aging; Texas Health Care Association;
and an individual.

Response to §243.1(d): The wording of the
rule has been changed to read "A complete
application must be on file prior to taking the
required board approved examinations.”

Response to §243.4(b)-(i): These rules affect
only the AlTs who are precepted through the
auspices of the board and not to the AlTs
aftending an approved college program. As
stated in the rules "an individual under the
auspices of an approved college is bound by
the rules of the college attended. " College
programs are presently submitted to the edu-
cation committee for approval of their intern-
ship program which serves as a cerification
process. The majority of the faculties have
qualifications that exceed current Agency. re-
quirements.

Response to §243.5(a)(2): The agency be-
lisves that a preceptor seminar conducted by
TBLNHA is necessary and proper.to ensure
accurate and consistent instruction to the AIT.

This rule has been changed. Section
243.5(a)(2) and §243.5(a)(3) have been
merged to rzad, "Must be certified by
TBLNHA by attending a preceptor seminar
conducted by TBLNHA." Therefore, it is a
clarification.

The preceptor certification is valid for two
years from the date of certification. The
agency disagrees with the comment that this
requirement will prohibit administrators from
becoming preceptors. Cerlified preceptors
will receive valuable continuing education
credit and will have a chance to share their
experiences as preceptors. The agency feels
that this will open a valuable line of communi-
cation between the preceptors and the
agency. The agency feels that the preceptors
should repeat the preceptor seminar every
two years.

Response to §243.5(d): The agency feels that
every AIT should have the preceptor's full
aftention. A one-on-one relationship will re-
duce restrictions of accessibility and will allow
avenues for improved communication be-
tween the preceptor and the trainee. A pre-
ceptor that has more than one AIT in addition
to hisher other professional responsibilities
could possibly create a disservice to the AlT
and the residents.

Response to Comments to the Preamble:
There will be a charge for the preceptor semi-
nars. This is a voluntary program and admin-
istrators are not required to participate.

The new sections are adopted under Texas
Civil Statutes, Article 4442d, §8, which pro-
vide TBLNHA with the authority to make rules
and regulations not inconsistent with law as
may be necessary or proper for the perfor-
mance of its duties, and to take such other
actions as may be necessary to enable the
State to meet the requirements set forth in
the Social Security Act, §1908 (42 United
States Code Annotated, §1396g), the Federal
rules and regulations promulgated thereun-
der, and other pertinent Federal authority;
provided, however, that no rule shall be pro-
mulgated, altered, or abolished without the
approval of a two-thirds majority of the Board.

§243.1. Application Procedures.

(a) Application for licensure may
be obtained at the offices of TBLNHA,
4800 North Lamar Boulevard, Suite 310,
Austin, Texas 78756. On forms provided by
the agency, an applicant for examination
and qualification for a nursing-home admin-
istrator’s license will complete and submit
the following information:

(1) an application for nursing
home administrator’s license;

(2) an application for examina-
tion;

(3) personal data information;

(4) a nonrefundable applica-
tion/testing fee as set by the legislature pay-
able by certified funds only (cashier’s check
or money order);

(5) a college transcript sent di-
rectly from the applicant’s college to the
agency,;

(6) internship plan and calendars
(if serving internship through the Board);
and

(7) an applicant who has com-
pleted college level course work outside of
the United States is responsible for having
the foreign transcript evaluated and con-
verted to semester or quarter hours recog-
nized by United States colleges.

(b) Each applicant must answer all
questions fully and precisely. Insufficient
answers may be grounds for denial of appli-
cation (see §243.2 of this title (relating to
Denial of Application)). All answers must
be typed or printed in indelible ink, and
notarized where indicated. Any misrepre-
sentation, deceit, or material misstatements
of fact in this application may cause revoca-
tion, suspension, or disqualification of this
application for licensure as & nursing home
administrator.

" () Upon TBLNHA's receipt of an
application, the applicant becomes subject
to a criminal background investigation.
Failure to acknowledge prior convictions
for other than minor traffic violations, will
result in denial of the application. Any per-
son convicted of a crime may present his or
her case to the board and prove he or she
has been rehabilitated in accordance with
Texas Civil Statutes, Article 6252-13c.

(d) A complete application must be
on file prior to taking the required board
approved examinations. Complete applica-
tions must be received by TBLNHA seven
days prior to the examination date. NO
exceptions will be made.

(e) - Applicants who are currently li-
censed in another state and are requesting
partial endorsement:

(1) must comply with education
requirements as listed in §247.2 of this title
(relating to Minimum Requirements). With-
out a bachelor’s degree, there must be no
lapse in licensure;

(2) must be licensed and in good
standing, as defined by the original State of
licensure, for one year or more as & nursing
home administrator and must be the admin-
istrator of record for at least one year; these
requirements may be served in conjunction
with one another; or if applicant has not
been licensed for a minimum of one year,
applicant must provide evidence of an ap-
proved six-month or 520-hour internship
served in another state;

(3) must have all states in which
a license was previously held submit a certi-
fication of tenure, test results, education,
disciplinary history, and current status even
if the license is inactive or expired;

(4) must make application on
forms provided by the agency as referenced
in subsection (a) of this section;

(5) must have passing NAB or
PES test scores verified by the state(s) for
which applicant has been previously li-
censed which may be accepted in lieu of the
comprehensive examination as certified by
the state that administered the test. All ap-
plicants must take the State Standards ex-
amination;

(6) may be issued a temporary
license upon receipt and approval of a com-
plete application and will be in effect for
two weeks beyond the next scheduled ex-
amination. If a passing score is not
achieved, the temporary license expires. If
the applicant is unable to be present for the
exam, the temporary license may be ex-
tended upon suitable documentation of the
following: death in immediate family, natu-
ral disaster, or medical emergency. Other-
wise, the temporary license will expire.
There will be NO other exceptions.

(f) Upon TBLNHA’s receipt of a
complete application, the application re-
mains valid for one year. If the applicant
allows his or her file to remain inactive for
one year or more, the application becomes
null and void and the applicant will be
required to register as a new applicant and
meet the application requirements that exist
at such time. A written request for exten-
sion will renew the application for one year
from the date of receipt. Only one renewal
for a term of one year will be granted.

§243.2. ‘Denial of Application.

(a) Upon receipt of an application,
TBLNHA staff will review and evaluate
documents submitted for eligibility for -
censure. If an application is deemed unac-
ceptable, the applicant will receive written
notification of all deficiencies and will be
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ﬁiven the opportunity to correct the defi-
ciencies.

(b) If the application remains unsat-
isfactory, the applicant may exercise hisfher
right to petition the decision according to
the procedures outlined in Chapter 251,
conceming disciplinary process.

§2434. Administrators-in-Training.

(a8 An individual under the aus-
pices of an approved college is bound by
the rules of the college attended. Individuals
who are receiving their internship training
through a college shall indicate the college
of enrollment and anticipated completion
date on the internship plan form.

(b) An administrator in training
(AIT) will follow the application procedures
outlined in §243.1(a) of this title (relating to
Application Procedures). The AIT must
submit the internship plan form and calen-
dars provided by the agency. Calendars
must specify hours under direct supervision
of the preceptor; daily topics covered; and
number of hours served per day.

(c) AIT training may begin upon
receipt of a letter of notice by the agency
that a complete application along with a
complete internship plan is on file. See
§243.2 of this title (relating to Denial of
Application).

(d) Each AIT will receive supervi-
sion from a preceptor certified by the board.

(e) Training requirements and pro-
cedures.

(1) AITs will serve an internship
for a minimum period of 520 hours in.a
nursing home licensed by the Texas Depart-
ment of Health for 60 beds or more and
participating in Medicaid programs as a
nursing facility.

(2) Eighty percent of training
must be conducted between the hours of 6
am. and 9 p.m., Monday-Sunday. To re-
ceive credit, AITs may not train for less
than two or more than six hours per training
day, no more than 20 hours per week.

(3) The preceptor will provide
direct supervision a minimum of four
planned hours per every 20 hours of train-
ing conducted at the facility where the AIT
is training.

(4) Any absence of an AIT shall
be made up at the end of the internship.

(f) Preceptors will forward atten-
dance calendars to the agency at the conclu-
sion of each month of training if 20 hours
or more of training have been completed.
When less than 20 hours of training is
conducted during the month, attendance cal-
endars will be submitted when the 20 hour
training threshold is reached.

il

(8) The board must be notified by

the preceptor in writing within 10 working-
days from the date of the change if:

(1) the AIT leaves the program;

(2) there is a change of precep-
tor,

(3) there is a change in the train-
ing plan; or

(4) there is any change in the
amount or kind of training provided.

.~ (h) If the internship training pro-
gram is interrupted for any reason, the AIT
will have a period of one year from the date
of filing the last performance evaluation
report to resume training, otherwise the ap-
plication becomes null and void and the
AIT will be required to register as a new
applicant and meet the application require-

ments that exist at such time. A written_

request for extension will renew the appli-
cation for one year from the date of receipt.
Only one renewal per application will be
granted.

(i)  AITs may not serve their train-
ing in a facility which is currently
decertified for medicaid participation. Upon
decertification, AIT training must be sus-
pended and started over in a certified facil-
ity. Appropriate TBLNHA forms must be
submitted before restarting the internship.

§243.5. Preceptorial Qualifications and
Procedures.

(a) All persons desiring to serve as
preceptors must:

(1) have an active Nursing
Home Administrator’s license;

(2) be certified by TBLNHA by
attending a preceptor seminar conducted by
TBLNHA. The preceptor certification is
valid for two years from the date of certifi-
cation, :

(b) Eligibil}ty requirements,

(1) An administrator with less
than a bachelor’s degree desiring to become
a preceptor must have at least three years’
experience as a licensed nursing home ad-
ministrator in the State of Texas.

(2) An administrator with a
bachelor’s degree or higher educational
achievement desiring to become a preceptor
must have at least two years’ experience as
a licensed nursing home administrator in the
State of Texas. -

(3) If such administrator has ob-
tained a license in Texas through partial
endorsement, that administrator must have
three years’ experience as»a licensed nurs-
ing home administrator with the most recent
year in this state. -

(c) Preceptor denial.

(1) The board may refuse to cer-
tify preceptors for training AITs if there is
good cause to believe that the preceptor has .
failed to provide proper training for AITs
previously assigned to him or.her.

(2) Repeated allegations lodged
with this board against a nursing home ad-
ministrator, including decertification for
medicaid participation, may be grounds for
refusal to grant approval to be a’ preceptor.
Approved AITs serving under that preceptor
may be denied credit for their internship
until such allegations have been resolved to
the satisfaction of the board.

(d) No person may serve as & pre-
ceptor for more than one AIT at any given
time.

(¢) No person ' shall be
precepted/trained by any relative who is
related within the second degree by affinity
or within the third degree by consanguinity.

‘This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 15, 1993.

TRD-9318028 Janet Monteros .
Assistant Attorney General
State of Texas Office of
. the Attorney Gengral

Effective date: February 11, 1993
Proposal publication date: August 7, 1992

For further information, please call: (512)
458-1955

¢ L 4 L 4
Chapter 245. Examination
e 22 TAC §245.1

The Texas Board of Licensure for Nursing
Home Administrators adopis an amendment
to §245.1, concerning the exams required for
licensure, with changes to the proposed text
as published in the December 4, 1992, issue
of the Texas Register (17 TexReg 8377).

The public will benefit from the enforcement
of this rule by having Nursing Home Adminis-
trators who are better prepared to promote
and protect the public health and welfare. The
successfully completion of the NAB and State
Standards exams will desmonstrate that the
administrator possesses a thorough knowl
edge of the health care field and more speciti-
cally long term -care.

The proposed rule eliminates the reqquirement
of the State Comprehensive exam and re-
places it with the nationally accepted NAB.
Both the NAB and the State Standards exams
will be required for licensure as a Nusing
Home Administrator in Texas.

Consideration should be given to colleges
teaching the 200-hour course allowing them
to reorganize their course content ta reflect
this change. . .

The names of a commenter favoring adoption
of the amendment was the Texas Health
Care Association.
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The agency agrees with the comment re-
ceived and will work diligently to assist the
colleges in their efforts to prepare for the rule
change.

The amendment is adopted under Texas Givil
Statutes, Article 4442d, §8, which provide
TBLNHA with the authority to make rules and
regulations not inconsistent with law as may
be necessary or proper for the performance
of its duties, and to take such other actions as
may be necessary to enable the State to
mest the requirements set forth in the Social
Security Act, §1908 (42 United States Code
Annotated, §1396g), the Federal rules and
regulations promulgated thereunder, and
other pertinent Federal authority; provided,

however, that no rule shall be promulgated,

altered, or abolished without the approval of a
two-thirds majority of the Board.

§245.1. Scheduling of Examinations and
Re-examinations.

(a) The board will administer the
state standards examination and the NAB
examination for the purpose of determining
applicants qualified for licensure effective
April 1993,

(b)-(g) No change.)
This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and fourd to be a valid exercise of the agen-
cy's lagal authority,
lssuad in Austir}. Texas, on January 15, 1993.

TRD-9318029 Janet Monteros

Assistant Attorney General
State of Texas Office of
the Attorney Genaral

Effective date: February 11, 1993
Proposal publication date: December 4, 1992

For further information, please call: (512)
458-1955

¢ ¢ ¢

Part XIX. Polygraph
Examiners Board

Chapter 391. Polygraph
Examiner Internship

* 22 TAC §391.3

The Polygraph Examiners Board adopts an
amendment to §391.3, concerning internship
training schedule, without changes to the pro-
posed text as published in the October 20,
1992, issue of the Texas Register (22
TexReg 7308).

The amendment is adopted so that the poly-
graph industry will be more closely regulated
in areas that the Board determines to be
critical.

This section insures that only qualified poly-
graph schools will be approved by the Board.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4413(29c¢c), the Texas Poly-

graph Examiners Act, §6(a), which provide
the Polygraph Examiners Board with the au-
thority to issue regulations consistent with the
provisions of this Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-9318204 Bryan M. Perot

Executive Officer
Polygraph Examiners
Board

Effective date: February 16, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
465-2058

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES
Part I. Texas Department
of Health
Chapter 13. Health Planning
and Resource Development

Administration of the Resident
Physician Compensation Pro-
gram

® 25 TAC §§13.41-13.44

The Texas Department of Health (depart-
ment) adopts new §§13.41-13.44, without
changes to the proposed text as published in
the November 3, 1992, issue of the Texas
Register (17 TexReg 7749).

The sections cover the administration of the
Resident Physician Compensation Program.
Specifically, the new sections cover purpose
and scope, define terms used in the sections,
establish limits on reimbursement amounts,
and establish criteria for the method of reim-
bursement.

Under the State Appropriations Act (Act), the
department is granted authority to partially
reimburse Texas medical schools for sti-
rends paid to primary care resident physi-
cians during training. The new sections
establish the procedures for the department’s
distribution of funds to state medical schools
as partial reimbursement for stipends paid to
primary and resident physicians.

No comments were received regarding adop-
tion of the new section.

The new sections are adopted under the
State Appropriations Act, §35, page 1I-29,
which providas the Department of Health with
the authority to allocate funds appropriated to
the resident physician compensation pro-
gram; and Health and Safety Code, §12.001,
which provides the Texas Board of Health
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
Texas Board of Health, the Texas Depart-
ment of Heaith, and the Commissioner of
Health. '

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agsn-
cy’s legal authority.

issued in Austin, Texas, on January 25, 1993.

TRD-9318144 Robert A. MacLean, M.D.
: Deputy Commissioner
Texas Department of
Health

Effective date: February 15, 1993
Proposal publication date: November 3, 1992

For further information, please call: (512)
458-7261

¢ ¢ ¢

Chapter 98. HIV and STD
Control

Subchapter A. Texas HIV Ser-
vices Grant Program

General Provisions

The Texas Department of Health (depart-
ment) adopts amendments to §98.7, §98.23
and §98.31 and §98.67. Section 98.7 and
§98.67 are adopted with changes to the pro-
posed text as published in the December 4,
1992, issue of the Texas Register (17
TexReg 8398). Section 98.23 and §98.31 are
adopted without changes and will not be re-
published.

The amendments will validate the intentions
of the original rules to include a member of
the religious community on the HIV Services
Advisory Committee. The modification of ex-
isting language will assist clients regarding
complaint procedures and new language de-
fines the department’s procedures regarding
investigation of public complaints. The modifi-
cation of the categories on the HIV education
Prevention, and Risk Reduction Advisory
Committee will enable the Committee to pro-
vide more effective and knowledgeable ad-
vice to the HIV Division.

The amendments to §§98.7, 98.23 and 98.31
designate a membership category on the HIV
Service Advisory Committee representing the
religious community which was inadvertently
omitted from the original rules; change the
"financial evaluator with experience in devel
oping cost-of-care analyses in the medical
sefting” category to a "person with AIDS/HIV"
category fo allow for consistent representa-
tion from this segment of the community by
providing two "person with AIDS/HIV" catego-
ries; and include new language regarding cli-
ent and public complaints which clarifies the
Department’s responsibilities regarding notifi-
cation and investigation of complaints. Edito-
rial corections were also made to allow for
consistency within the sections.

The amendment to §98.67 modifies the exist-
ing membership categories of the State HIV
Education, Prevention and Risk Reduction
Advisory Commiittee. The changes are as fol-
lows: change from "the Texas Department of
Criminal Justice internal school system"
(Windham School System)" category to "per-
son with AIDSHIV;" change from “the
planned parenthood/family planning program
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representative” category to "family planning
program representative,” change from “the
Texas Association of Retarded Citizens” cat-
egory to “representative with AIDS/HIV expe-
rience that is currently serving in an agency
that advocates or promotes for the rights of
individuals with disabilities;” change from the
"community-based organization for hearing
impaired” category to “representative with
AIDSHIV experience from a community with
a population of less than 30,000;" and add
"with HIV/AIDS experience” to all new and
existing categories (excluding the "person
with AIDS/HIV" and "parent” categories).

A summary of comments and the depart-
ment’s responses are as follows.

COMMENT: Conceming §9867, a
commenter suggested that the wording for
two membership categories of the State HIV
Education, Prevention and Risk Reduction
Advisory Committee be changed. The
commenter suggested that the category that
represents the disabled should not be one of
advocacy but one with an individual that
works with the disabled in the HIV/AIDS edu-
cation. The commenter further suggested to
qualify the category that represents a com-
munity with a population of less than 30,000
as a community that is not served by & major
melropolitan area.

RESPONSE: The depariment agrees with
these comments and has made the appropri-
ate changes.

COMMENT: . Concerning §9867, a
commenter expressed concern that the de-
partment was deleting the representation of a
community based organization for the hearing
impaired.

RESPONSE: The staff disagreed with this
comment. The individual in this position will
represent and provide input concerning all
disabilities. The heairng impaired will not be
excluded. The department cannot create
enough categories to represent every type of
disability, so this rewording allows the depart-
ment to select from a variety of individuals
that would represent all individuals with
disabilities.

The commenters were a member of the State
HIV Education, Prevention, and Risk Reduc-
tion Advisory Committee and the Travis
County Department of Human Services. The
commenters were generally in favor of the
amendments.

e 25 TAC §98.7

The amendment is adopted under the Human
Immunodeficiency Virus Services Act, Health
and Safety Code, Chapter 85, §§85.031-
85.044, which provides the Texas Board of
Health with the authority to establish advisory
committees to assist the Board in the imple-
mentation of the HIV Services Grant Program
and the State HIV Education Grant Program;
the Health and Safety Coede, §11. 016, which
provides the Texas Board of Health with the
authority to appoint advisory committees; and
§12.001, which provides the Board with the
authority to adopt rules to implement its du-
ties.

§98.7. HIV Services Advisory Committee.
(a)-(c) (No change. )

(d) Membership. The board shall
appoint a 15-member statewide HIV Ser-
vices Advisory Committee consisting of a;

(1)46) (No change)

(7) person with HIV/AIDS;

(8)-(10) (No change.)

(11) member of the religious
community with experience in HIV/AIDS
(clergy);

(12)-(15) (No change.)

(e) (No change)

(f) Officers. The officers of the
committee shall consist of a chairperson,
vice-chairperson, and secretary and shall be
selected at the committee’s first regular
meeting each year by the committee’s mem-
bership. Officers shall serve one-year terms
but terms will be extended until the first
regular meeting of the committee in the new
year and officers shall be eligible for re-
election for one additional term. The chair-
person will be the presiding officer of the
committee. The vice-chairperson shall as-
sume the authority and duties of the chair-
person in his or her absence. The secretary
shall be responsible for the minutes of each
committee meeting.

(g)-(h) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-9318169 Robart A. MaclL.ean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 15, 1993
Proposal publication date: December 4, 1992

For further information, please call: (512)
458-7463

S 3 S
AIDS/HIV Services Providers

¢ 25 TAC §98.23, §98.31

The amendments are adopted under the Hu-
man Immunodeficiency Virus Services Act,
Health and Safety Code, Chapter 85,
§§85.031-85.044, which provides the Texas
Board of Healt: with the authority to establish
advisory committees to assist the Board in
the implementation of the HIV Services Grant
Program and the State HIV Education Grant
Program; the Health and Safety Code,
§11.0186, which provides the Texas Board of
Health with the authority to appoint advisory
commitiees; and §12.001, which provides the
Board with the authority to adopt rules to
implement #ts duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-9318170 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Depariment of
Health

Effective date: February 15, 1983
Proposal publication date: December 4, 1992

For further information, please call: (512)
458-7463

¢ ¢ ¢

Subchapter B. HIV Education
Grant Programs

General Provisions
¢ 25 TAC §98.67

The amendment is adopled under the Human
Immunodeficiency Virus Services Act, Health
and Safety Code, Chapter 85, §§85.031-
85.044, which provides the Texas Board of
Health with the authority to establish advisory
committees to assist the Texas Board in the
implementation of the HIV Services Grant
Program and the State HIV Education Grant
Program; the Health and Safely Code,
§11.016, which provides the Texas Board of
Health with the authority to appoint advisory
commitiees; and §12. 001, which provides
the Board with the authority to adopt rules to
implement its duties.

§98.67. State HIV Education, Prevention
and Risk Reduction Advisory Committee.

(a)-(c) (No change.)

(d Membership. The Board shall
appoint a 15-member statewide AIDS/HIV
Education, Prevention, and Risk Reduction
Advisory Committee consisting of a:

(1) community-based youth out-
reach program  representative  with
HIV/AIDS experience;

2) Texas Youth Commis-
sion/local correctional facility representative
with HIV/AIDS experience;

(3) person with HIV/AIDS;

(4)  community-based drug
treatment/outreach program representative
with HIV/AIDS experience;

(5) family planning program
representative with HIV/AIDS experience;

(6) local health department rep-
resentative with HIV/AIDS experience;

D oom;nunity-based program
to reach gay/bisexual men representative
with HIV/AIDS experience;

(8) an individual that is cur-
rently working with the disabled in matters
of HIV/AIDS education;
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(9) member of the religibus
community (clergy) with HIV/AIDS experi-
ence; '

(10) representative with
HIV/AIDS experience from a community
with a population of less than 30,000 which
is not served by a major metropolitan area;

(11) PTA representative with
HIV/AIDS experience; '

(12) parent;

(13) teacher/principal/HIV edu-
cator/HIV counselor with HIV/AIDS expe-
rience;

(14) community-based organiza-

tion to reach Hispanics representative with
HIV/AIDS experience; and

(15) community-based organiza-
tion to reach African Americans repre-
sentative with HIV/AIDS experience.

(e)-(h) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-3318171 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 15, 1993
Proposal publication date: December 4, 1992

For further information, please call: (512)
458-7463

¢ ¢ ¢
Chapter 133. Hospital
Licensing
Standards

* 25 TAC §133.21, §133.29

The Texas Depariment of Health (depart-
ment) adopts an amendment §133.21' and
new §133.29, concerning hospital licensing
standards (standards). New Seclion 133.29 is
adopted with changes to the proposed text as
published in the November 10, 1992, issue of
the Texas Register (17 TexReg 7840). The
amendment to §133.21 is adopted without
changes and will not be republished.

Section 133.21 adopts by reference the de-
pariment’s hospital licensing standards which
included 12 Chapters.

New §133.29 is the first of the 12 Chapters in
the standards that has been converted inio
the Texas Administrative Code format. New
§133.29 replaces Chapter 12 of standarcs
concerning the special licensing standards for
the provision of mental health services in
hospitals licensed by the department. The
amendment to §133.21 will reflect the effec-
tive date for the transfer of Chapter 12 of the
standards to new §133.29.

The new saction provides clarification regard-

ing a physician’s evaluation of a voluntary °

patient who presents or is presented for men-
tal health services in a hospital licensed by
the department. The department has identi-
fied misinterpretations of ‘current rules in
Chapter 12 of the standards concerning the
evaluation of a patient who presents or is
presented to a hospital licensed by the de-
partment for voluntary admission to the identi-
fiable part providing mental health services.
The department has expanded the language
in new §133.29 to clarify a general or special
hospital's responsibility regarding the medical
examination of a person before the person's
admission to the hospital.

The department received one comment from
a staff member concerning the proposed
rules. The commenter stated that
§133.29(i)(2)(A)(ii), -relating to the evaluation
of an unknown patient, should contain the
provision that a psychiatrist conduct a face-
to-face evaluation of a patient within 24 hours
of admission. The department agrees and
has made the change. Other changes made
to the rules were editorial and for purposes of
clarification.

The amendment and new section are
adopted under the Health and Safety Code,
§241.027, which provides the Texas Board of
Health (board) with authority to adopt rules to
establish and enforce minimum standards for
the licensing of hospitals; and §12.001, which
provides the board with the authority to adopt
rules for the performance of every duty im-
posed by law upon the board, the depart-
ment, and the commissioner of health.

§133.29. Special Licensing Standards for
the Provision of Mental Health Services in
Hospitals.

(a) Purpose. This section is adopted
to improve the care and treatment of pa-
tients receiving mental health services in
hospitals licensed by the Texas Department
of Health (department) pursuant to the au-
thority of the Health and Safety Code,
Chapter 241,

(1) In addition to other applica-
ble licensing standards, this section applies
to:

(A) a person who applies to
the department for the issuance of an initial
license or a renewal license to operate a
"hospital” as that term is defined in subsec-
tion (b)(7) of this section; and

(B) a person who holds a li-
cense issued by the department to operate a
"hospital” as that term is defined in subsec-
tion (b)(7) of this section.

(2) This section does not apply
to the provision of "mental health services,”
as that term is defined in subsection (b)(12)
of this section, unless the hospital meets the
criteria included in the definition of the
term "hospital” contained in subsection
(b)(7) of this section.

-

(3) This section applies only to
the identifiable part of the hospital approved
by the department for the admission and
housing of patients receiving mental health
services.

(b)  Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Applicant-A person who
seeks & license from the department to oper-
ate a hospital.

(2) Board-The Texas Board of
Health.

(3) Chemical dependency-Has
the meaning given in the Health and Safety
Code, §462.001(3).

(4) Department-The Texas De-
partment of Health, 1100 West 49th Street,
Austin, Texas 78756-3199.

(5)  Director-The director of
hospital licensing, Texas Department of
Health. ’

(6) Division-The Health Facility
Licensure and Certification Division, Texas
Department of Health.

(7) Hospital-A general or spe-
cial hospital as defined in the Health and
Safety Code, §241.003(4) and §241.003(11)
that includes an identifiable part of the hos-
pital for the provision of mental health ser-
vices.

(8) Hospital administration-An
individual who has the authority to repre-
sent the hospital and who is responsible for
the operation of the hospital according to
the policies and procedures of the hospital’s
governing body.

(9) Law-The Texas Hospital Li-
censing Law, Health and Safety Code,
Chapter 241.

(10) License-The permission
granted to a person by the department to
operate a hospital,

(11) Licensee-A person who
has been granted a license to operate a
hospital by 'the department.

(12) Mental health services~The
care provided in a hospital, the primary
purpose of which includes the provision of
inpatient chemical dependency treatment or
psychiatric assessment, diagnostic services,
psychiatric inpatient care, or treatment for
mental illness.

(13) Mental illness-Has the
meaning given in the Health and Safety
Code, §571.003(4).

(14) Patronage-Intentionally or
knowingly giving or receiving any remuner-
ation directly or indirectly, overtly or co-
vertly, in cash or in kind, in exchange for
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recommending or referring a person for
treatment,

) (15)  Person-Has the meaning
given in the Health and Safety Code,
§241.003(8) .

(16) Physician-An individual li-
censed by the Texas State Board of Medical
Examiners to practice medicine in the State
of Texas or an individual employed by any
agency of the United States having a license
to practice medicine in any state of the
United States.

(17) Polypharmacy-Treatment
of a patient by the simultaneous use of more
than one psychoactive drug.

(18) Special treatment proce-
dures-Those procedures which include the
use of any of ‘the following:

(A) restraint;
(B) seclusion;

(C) electro-convulsive ther-

apy,
(D) psychosurgery;
(E) behavior modification;

(F) unusual, investigational,
and experimental drugs or therapy;

(G) maintenance drugs that -

have abuse potential; or

(H) research projects that in-
volve inconvenience or risk to the patient.

(1§) Threat-Actions in response
to a request for discharge that are illegal or
unjustified by the patient’s condition.

(20) Unusual medications-Med-
ication that:

(A) has not been' approved
by the Food and Drug Administration for
use in the United States; or

(B) is being used to treat
conditions for which its use has not been
demonstrated through rational scientific the-
ory and evidence in biomedical literature,
controlled clinical trials, or expert medical
opinion.

(c) Application for license or re-
newal license. In addition to complying
with all other requirements for licensure or
relicensure contained in the Hospital Li-
censing Standards, which are adopted by
reference in §133.21 of this title (relating to

Standards-Adopted by Reference) and the
documentation required by the department
in §133.31(a)(2)-(4) of this title (relating to
Time Periods for Processing and Issuing
Hospital Licenses), an applicant for a li-
cense or a renewal license to operate a
hospital subject to this section must also
complete and submit a supplementary infor-
mation section designed to provide addi-
tional information relating to the hospital’s
provision of mental health services. An in-
complete application may be considered by
the department as the basis to deny the
issuance of a license or renewal license to
operate a hospital,

(1) A hospital must notify the
department of its intent to initiate the provi-
sion of mental health services before the
provision of mental health services has be-
gun.

(2) If the hospital intends to ini-
tiate the provision of mental health services,
the hospital must submit plans and specifi-
cations for the identifiable part of the hospi-
tal providing mental health services for
approval by the department using the proce-
dures found in the Hospital Licensing Stan-
dards, Chapter 3 (relating to Renovation
Projects); Chapter 4 (relating to Application
of Standards); Chapter 5 (relating to
Submittal Requirements); and Chapter 7,
Subchapter 7-7 (relating to Psychiatric
Nursing Unit/Chemical Dependency Unit)
adopted by reference in §133.21 of this title
(relating to Standards-Adopted by Refer-
ence).

(3) Patients admitted to the hos-
pital for chemical dependency or mental
health services must be admitted and
housed in the identifiable part of the hospi-
tal that has been approved by the depart-
ment for that purpose.

(d) Special standards for the licen-
sure and relicensure of hospitals.

(1) Except as otherwise specifi-
cally stated in this section, the governing
body shall ensure that the hospital is in
compliance with the Medicare (Title XVII
of the Social Security Act, as amended)
Conditions of Participation for Hospitals,
contained in 42 Code of Federal Regula-
tions, §§482.2-482.57.

(2) The board recommends that
hospitais also be in compliance with 42
Code of Federal Regulations, §482.61 (re-
lating to Special Medical Record Require-
ments for Psychiatric Hospitals) and
§482.62 (relating to Special Staff Require-
ments for Psychiatric Hospitals),

(3) Current accreditation of a
hospital by the Joint Commission on Ac-
creditation of Healthcare Organizations
(JCAHO) is deemed to be compliance with
the Medicare conditions of participation and
will discharge the hospital’s obligation cited

to meet 42 Code of Federal Regulations,
§§482.2-482.57.

(e) Special treatment procedures.
The board recommends that the hospital’s
governing body approve bylaws which re-
quire the hospital to adopt and enforce poli-
cies and procedures for the use of special
treatment procedures that incorporate the
standards set out in the current edition of
the Consolidated Standards Manual pub-
lished by the JCAHO.

(f) Administration of medications.
The board recommends that the hospital’s
governing body adopt bylaws which require
the hospital to adopt and enforce policies
and procedures for the administration of
medications that require all medications to
be administered by licensed nurses, licensed
physicians, or other licensed professionals
authorized by law to administer medica-
tions.

(1) The policies and procedures
should also require that all medication ad-
ministration procedures performed by a li-
censed vocational nurse be under the direct
supervision of a registered nurse.

(2) The policies and procedures
should be consistent with the standards of
care established in §401.587 of this title
(relating to Patient Care Requirements for
Licensure) adopted by the Texas Depart-
ment of Mental Health and Mental Retarda-
tion (TxMHMR) or other professionally
recognized and accepted standards of care
in the area of prescribing practices for med-
ications, including the use of polypharmacy,
maximum dose levels, and consent to medi-
cation. The source or sources used in the
development of the policies and procedures
should be identified in the document.

(3) An example of a policy and
procedure described in subparagraphs (A)
and (B) of this paragraph relating to the use
of polypharmacy was taken and modified
from Subchapter J, Chapter 401 of this title
(relating to the Licensure of Private Psychi-
atric Hospitals) which was adopted by the
Texds Department of Mental Health and
Mental Retardation to govern the use of
polypharmacy in state hospitals under the
jurisdiction of that agency. Polypharmacy is
permissible only in accordance with one or
more of the following. The physician initi-
ating polypharmacy should be:

(A) the chief physician who
has had experience as the clinical director
of a state hospital, research institute, or
state center, or the medical director of a
state school; or

(B) the chief physician des-
ignee who is credentialed by the chief phy-
sician to act for and report to the chief
physician in matters relating to the prescrib-
ing of psychoactive drugs; or
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(C) a  physician with
documented training or experience that
qualifies the physician to assume the chief
physician’s clinical responsibilities with re-
gard to psychoactive drugs and evaluations.

(g) Patient rights. The board recom-
mends that the governing body adopt by-

{

laws that require the hospital to develop and
enforce policies and procedures that include
a patient rights policy based on the Health
and Safety Code, Chapter 576 (relating to
the Rights of Patients) and the standards set
forth in the current edition of the Consoli-
dated Standards Manual published by
JCAHO. ‘

(1) Statement of patient rights
recommended. As part of the policies and
procedures, the board recommends that the
hospital adop. and enforce the Recom-
mended Patient’s Bill of Rights, which fol-
lows this paragraph. Copies of the
Recommended Patient’s Bill of Rights suit-
able for reproduction may be obtained from
the director.
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RECOMMENDED PATIENT'S BILL OF RIGHTS

When you apply for or receive mental health services in the State of Texas, you have many _
rights. Your most important rights are listed on these pages. A judge or lawyer will refer to
the actual laws. If you want a copy of the laws that these rights come from, you can call the
Texas Department of Health's Hospital Patient Information-Complaint Line at 1-800-228-1570.

A. Your Right To Know Your Rights

1. You have the right, under the recommendations of the Texas Board of Health, to be given a
copy of these rights before you are admitted to the hospital as a patient. If you request, a copy
will also be given to the person of your choice. If a guardian has been appointed for you or
.you (zii.re under 18 years of age, a copy will also be given to your parent, conservator, or
guardian. -

2. You also have the right to have these rights explained to you aloud within 24 hours of
entering the hospital in a way that you can understand, (e.g., in your language if you are not
English-speaking, in sign language if you are hearing impaired, in brailie if you are visually
impaired, or other appropriate methods). :

B. Your Right To Make a Complaint
1. You have the right to make a complaint and to be told how to contact people who can help
you. These people and their addresses and phone numbers are listed at the bottom of this
page. )

2. You have the right to be told about Advocacy, Inc., when you first enter the hospital and
when you leave. Information about how to contact Advocacy, Inc., is also listed below.

3. If you believe any of your rights have been violated or you have other concerns about your
care in this hospital, you may contact one or more of the following:

Office of Standards & Quality Assurance
Texas Department of Mental Health & Mental Retardation 1-800-LET-MHMR

Advocacy, Incorporated 1-800-223-4206

If you have been involuntarily committed and you believe that your attorney did not prepare
your case properly or that your attorney failed to represent your point of view to the judge, you
may wish to report the attorney's behavior to the Disciplinary Committee of the State Bar of
Texas by writing:

Disciplinary Committee
State Bar of Texas
1414 Colorado
P. O. Box 12487
Austin, Texas 78711-2487

If you are a voluntary patient OR if you have been taken to the hospital against your will,
turn to the back page for a listing of your special rights under the law in Texas. All patients
should read Sections A-C of this document, which explain the rights that apply to everyone
receiving services at this hospital.
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-your condition will continue to deteriorate and you are unable to make an informed
decision as to whether or not to stay for treatment.

This ap‘plica{ion must be filed within 24 hours of your request to be discharged.

-Third, if you are under 16 years old, and the person who admitted you (your parents,
guardian, or conservator) doesn't want you to leave, you may not be able to leave. If you
request release, the staff must explain 1o you whet.;er or not you can sign yourself out and
why. The hospital must notify the person who does have the authority to sign you out and tell
that person that you want to leave. That person must talk to your doctor, and the doctor must
document the date, time and outcome of the conversation in your medical record.

2. Within 24 hours of telling staff you want to leave, you have a right to be examined face-to-
face and assessed for discharge readiness by your doctor, with input from your treatment team.
The doctor should note in your medical record and tell you about any plans to file an
application for court-ordered treatment or for detaining you for other clinical reasons. If the
doctor finds that you are ready to be discharged, you should be discharged without further
delay.

3. Nobody can ask a judge to commit you for services while you are a voluntary patient unless
you ledve the hospital without permission or you refuse or are unable to consent for
appropriate and necessary treatment.

Even if you leave the hospital without permission or refuse or are unable to consent to
appropriate and necessary treatment nobody can ask a judge to commit you unless:

‘you are likely to cause serious harm to yourself or others; or

-your condition will continue to deteriorate and you are unable to make an informed
decision as to whether or not to stay for treatment. If an order of protective custody is sought,
the doctor must show that as a result of your deteriorating condition, you are very likely to
present a risk of serious harm to yourself or others.
Note: The law is written to ensure that people who do not need treatment are not cammitted.
The Texas Health and Safety Code says that any person who intentionally causes or helps
another person cause the unjust commitment of a person to a mental hospital is guilty of a

crime punishable by a fine of up to $5,000 and/or impsisonment in the county jail for up to one
year.

E. Recommended Special Rights of Persons Apprehended for Emergency Detention
(people brought to the hospital against their will)
. You have the right to be told:
-where you are;
-why you are being held; and
-that you might be held for a longer time if a judge decides that you need treatment.

2. You have the right to call a lawyer. The people talking to you must help you call a lawyer
if you ask.
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3. You have a right to be seen by a doctor. You have a right to leave unless the doctor
believes that: . —

N

,

* you may seriously harm yourself or others;, -
the risk of this happening is likely Unless you are restrained; and ,
- emergency detention is the least restrictive means of restraint.

If the doctor decides that you don't meet ail these criteria you must be allowed to leave. A
decision concerning whether you must stay must be made within 24 hours, except that on
weekends and legal holidays; the decision may be delayed until 4:00 in the afternoon on the
first regular workday. The decision may also be delayed in the event of an extreme weather
emergency. If the court is asked to order you to stay longer, you must be told that you have
the right to a hearing within 72 hours.

4. If the doctor decides that you don't need to stay here, the hospital will arrange for you to
be taken back to where you were picked up if you want to return, or to your home in Texas, or
to another suitable place within a reasonable distance. ~

5. You have the right to be told that anything you say or do may be used in proceedings for

further detention. '
F. Recommended Special Rights of Persons Held on Order of Protective Custddy

1. You have the right to call a lawyer or to have a lawyer appointed to represent you in a

hearing to determine whether you must remain in custody until a héaring on court-ordered-
mental health services is held.

2. Before a probable cause hearing is held, you have the right to be told in writing:
-that you have been placed under an order of protective custody;
-why the order was issued; and

‘the time and place of a hearing to determine whether you must remain in custody until a
hearing on court-ordered mental health services.

This notice must also be given to your attorney.

3. You have the right to a hearing within 72 hours of your detention, except that on weekends
or legal holidays, the hearing may be delayed until 4:00 in the afternoon on the first regular
workday or in the event of an extreme weather emergency.

4. You have the right to be released from custody if:

-72 hours have passed and a hearing has not taken place (excepting weather emergencies
and extensions for weekends and legal holidays);

-order for court-ordered mental health services has not been issued within 14 days of the
filing of an application (30 days if a delay was granted); or

-your doctor finds that you no longer need court-ordered mental health services.
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5

‘ STATEMENT THAT YOU HAVE RECEIVED THIS PAMPHLET/IT HAS BEEN EXPLAINED

Icertify that: . .
I have received a copy of this document prior to admission. o
Staff have explained its content to me in a language I understand within 24 hours of admission.

Name Witness
Date Date

Relationship of witness to patient:

C. Recommended Basic Rights for All Patients

1. You have all the rights of a citizen of the State of Texas and the United States of
America,including the rwht of habeas corpus (to ask a judge if it is legal for you to be kept in
the hospnal) property noms guardianship rights, family rights, religious freedom, the right to
register and vote, the nghl to sue and be sued lhe right to sign comracts and all the rights
relatmg to licenses, permits, privileges, and beneﬁts under the law.

2. You have the right to be presumed mentally competent unless a court has ruled otherwise.

3. You have the right to a clean and humane environment in which you are protected from
harm, have privacy with regard to personal needs, and are treated with respect and dignity.

4. You have the right 1o appropriate treatment in the least restrictive setting available. This is

a setting that provides you with the highest likelihood for improvement and that is not more

restrictive of your physical and mental liberties than is necessary for the most effective
. treatment and for protection against any dangers which you might pose to yourself and others.

5. You have the right to be free from mistreatrnent, abuse, neglect, and exploitation.

6. You have the right to be told in advance of all esumated charges being made, the cost of
services provided by the hospital, sources of the program's reimbursement, and any limitations
on length of services. As part of this right, you should have access to a detailed bill of
,services, the name of an individual at the facility to contact for any billing questions, and
‘information about billing arrangemients and available options 1f insurance benefits are
exhausted or denied.

7. You have the right to fair compensation for labor performed for the hospital in accordance
with the Fair Labor Standards Act.

8. Before your admission, you have the right to be informed of all hospital rules and
regulations concerning your conduct and course of treatment.

Communication

9. You have the right to talk and write to people outside the hospital. You have the right to
have visitors in private, make private phone: calls, and send and receive sealed and uncensored
mail.

NOTE: The rights can only be limited on an individual basis by your doctor for reasons of
psychiatric necessity or security, and the reasons must be written in your medical record,
signed, and dated by your doctor, and fully explained to you. The limit on your rights must be
reviewed at least every seven days and if renewed, renewed in writing. In no case may your

. right to contact an attorney or an attorney's right to contact ycu be hmued
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Confidentiality
10. You have the right to review the information contained in your medical record. If your
dactor says you shouldn't see your record, you have the right at your expense to have another
doctor of your choice review that decision. The right extends to your parent or conservator if -
you are a minor (unless you have admitted yourself to services) and to your legal guardian if
you have been declared by the court to be legally incompetent. .

11. You have the right to have your records kept private and to be told about the conditions
under which information about you can be disclosed without your permission.

12. You have the right to be informed of the current and future use of products of sﬁecial
observation and audiovisual techniques, such as one-way vision mirrors, tape recorders,
television, movies, or photographs.
Consent

13. You have the right to refuse to take part in research without affecting your regular care.
14. You have the right to refuse any of the following:

-surgical procedures;

-electroconvulsive therapy;

-unusual medications;

-hazardous assessment procedures;

-audiovisual equipment; or

-other procedures for which your permission is required by law.

15. You have the right to withdraw your permission at any time in matters to which you have
previously consented.

Care and Treatment

16. You have the right to a treatment plan for your stay in the hospital that is just for you.
You have the right to take part in developing that plan, as well as the treatment plan for your
care after you leave the hospital.

NOTE: This right extends to your parent or conservator if you are a minor, or your legal
guardian when applicable. You have the right to request that your parent/conservator or legal
guardian take part in the development of the treatment plan. You have the right to request that
any other person of your choosing, e.g., spouse, friend, relative, etc., take part in the
development of the treatment plan. You have the right to expect that your request be
reasonably considered and that you will be informed of the reasons for any denial of such a
request. The staff of the hospital must document in your medical record that the parent,
managing conservator, guardian, or other person of your choice was contacted to participate.

17. You have the right to be told about the care, procedures, and treatment you will be given;
the risks, side effects, and benefits of all medications and treatment you will receive including
those that are unusual or experimental; other treatments that are available; and what may
happen if you refuse treatment.
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18. You have the right not to be given medication you don't need or too much medication,
including the right 1o refuse medication. However, you may be given appropriate medication
without ydur consent if:

-your condition or behavijor places you or others in immediate danger; or

* -you have been admitted by the court and your doctor determines that medication is required
for your treatment.

19. You have the right not to be physically restrained (restriction of moveément of parts of the
body by person or device or placement in a locked room alone) unless your doctor orders it
and writes il in your medical record. In an emergency, you may be restrained for up to.one
hour before the doctor's order is obtained.

If you are restrained, you must be told the reason, how long you will be restrained, and
what you have 10 do (o be removed from restraint. The restraint has to be removed as soon as
possible. ‘ '

20. You have the right to meet with the staff responsible for your care and to be told of their
professional discipline, job title, and responsibilities. In addition, you have the right to know
about any proposed change in the appointment of staff, professional or otherwise, responsible
for your care.

21. You have the right to request the opinion of another doctor at your own expense. You
have the right to be granied a review of the treatment plan or specific procedure by the hospital
medical staff.

22. You have the right to be told why you are being transferred to any program within or
outside the hospital.

If you have questions concerning these rights or complaints about your care, call:

Office of Standards & Quality Assurance
Texas Department of Mental Health & Mental Retardation
1-800-LET-MHMR

D. Recommended Special Rights of Voluntary Patients

1. You should have the right to leave the hospital within 24 hours after you tell a staft person
you want to go. If you want 1o leave, you need to say so in writing or tell a staff person. If
you tell a staff person you want to leave the staff person should write it down for you. There
are only three reasons why you would not be allowed to go:

‘First, if you change your mind and want to stay at the hospital, you can sign a paper that
says you do not wish to leave or you can tell a staff person that you don't want to leave, and
the staff person should write it down for you.

-Second, if your doctor thinks you need to stay longer and an "application for court-ordered
services or emergency detention," is filed with a judge, you may not be able to leave. The
judge would be asked 1o decide if you should stay at the hospital or if you should be allowed to
leave. You can only be made to stay if the judge decides that either:

-you are likely to cause serious harm to yourself;

-you are likely to cause serious harm to others; or
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(2) Education of governing
body, medical staff, nursing staff, and hos-
pital employees. The board recommends
that the hospital take the steps described in
subparagraphs (A)-(C) of this paragraph to
educate the members of the hospital’s gov-
erning body, medical staff, hospital admin-
istration, nursing staff, and other hospital
employees about the Recommended Pa-
tient’s Bill of Rights.

(A) Copies of the Recom-
mended Patient’s Bill of Rights should be
given to members of the hospital's govern-
ing body, medical staff, hospital administra-
tion, nursing staff, and other hospital
employees. A copy of the complaint policy
should also be given to each patient at the
time of the patient’s admission as set out in
paragraph (4) of this subsection.

(B)  The hospital administra-
tion should strive to provide an explanation
of the content of the Recommended Pa-
tient's Bill of Rights to the members of the
hospital's governing body, medical staff,
hospital administration, nursing staff, and
other hospital employees as early as possi-
ble in the person’s association with the hos-
pital.

(C) The hospital administra-
tion should schedule a review of the content
of the Recommended Patient's Bill of
Rights periodically for the benefit of the
members of the hospital’s governing body,
medical staff, nursing staff and hospital ad-
ministration, and other hospital employees
and as soon as possible after the document
is modified by the department.

(3) Display of rights policy. The
board recommends that copies of the Rec-
ommended Patient’s Bill of Rights should
be displayed prominently at all times in all
areas frequented by persons receiving men-
tal health services, and as appropriate the
person’s family member, guardian, or friend
(e.g., dayrooms, recreational rooms, waiting
rooms, lobby areas). A sufficient number of
copies should be kept on hand in each of
these areas so that a copy may be readily
available to anyone requesting one.

(4) Education of patient, fam-
ily, friends. Before admission or acceptance
for evaluation, a copy of the Recommended
Patient’s Bill of Rights should be given to
each person, whether voluntarily admitted
or accepted for evaluation before an emer-
gency detention, and, as appropriate, to the
person’s family member, guardian, or
friend. If a patient refuses to sign the docu-
ment, the presentation of the document
should be witnessed by two members of the
hospital staff and the unsigned Recom-
mended Patient’s Bill of Rights should be

)
placed in the medical record along with a
note signed by the witness indicating the
refusal by the patient.

(A) Within 24 hours of being
admitted to the hospital to receive mental
health services, the rights outlined in the
Recommended Patient’s Bill of Rights
should be explained aloud to the patient in a
way the patient can understand (e.g., in the
patient’s language if the patient is not
English-speaking, in sign language if the
patient is hearing-impaired). A duplicate
copy of the Recommended Patient’s Bill of
Rights, signed and witnessed as described
in this paragraph should be placed in the
patient record.

(B) If, owing to the patient’s
condition at the time of admission and 24
hours later, the patient does not appear to
understand the content of the rights docu-
ment or the explanation of the rights docu-
ment, the staff should give the patient
another copy of the Recommended Patient’s
Bill of Rights and should attempt to provide
an explanation periodically until under-
standing is reached or until discharge. The
necessity for repeating the rights communi-
cation process should be documented in the
patient's record, signed, and dated by the
staff.

(h)  Patient complaint policy. The
board recommends that the governing body
adopt bylaws that require the hospital to
develop and enforce policies and procedures
that include a procedure for receiving and
responding to complaints from patients,
their families, and friends involving patient
rights and quality of care.

(1) Education of governing
body. medical staff, nursing staff, and hos-
pital employees; display. The board recom-
mends that the hospital take the steps
described in suparagraphs (A)-(C) of this
peragraph to educate the members of the
hospital’s governing body, medical staff,
hospital administration, and other employ-
ees.

(A) Copies of the patient
complaint policy should be given to mem-
bers of the hospital’s governing body, medi-
cal staff, administration, and other hospital
employees. A copy of the patient complaint
policy should be given to the patient on
admission under the requirements set out in
paragraph (2) of this subsection.

(B) The hospital administra-
tion should strive to provide an explanation
of the content of the patient complaint pol-
icy to the members of the hospital’s govern-
ing body, medical staff, hospital
administration, nursing staff, and other hos-

pital employees as early as possible in the
person’s association with the hospital.

(C) The hospital administra-
tion should schedule a review of the content
of the patient complaint policy periodically
for the benefit of the members of the hospi-
tal’s governing body, medical staff, hospital
administration, nursing staff, and other hos-
pital employees and as soon as possible
after the document is modified by the hospi-
tal,

(2)  Education of the patient,
family, friends. The hospital should provide
a copy of the patient complaint policy to
each person admitted voluntarily or ac-
cepted for evaluation before an emergency
detention, and, as appropriate, to the per-
son’s family member, guardian, or friend.
The provision of the policy should be
documented in the patient’s record.

(A) Within 24 hours of being
admitted to the hospital to receive mental
health services, the patient complaint policy
should be explained aloud to the patient in a
way the patient can understand (e.g., in the
patient’s language if the patient is not
English-speaking, in sign language if the
patient is hearing-impaired).

(B) If, owing to the patient’s
condition at the time of admission and 24
hours later, the patient does not appear to
understand the content of the complaint pol-
icy document or the explanation of the com-
plaint document, the staff should give the
patient another copy of the patient com-
plaint policy and should attempt to provide
an explanation periodically until under-
standing is reached or until discharge. The
necessity for repeating the patient complaint
policy should be documented in the pa-
tient’s record, signed, and dated by the
staff.

(3) Display of complaint line
number. The hospital should post the com-
plaint procedure in public areas throughout
the hospital. The notice should include the
telephone number of a 24-hour patient in-
formation and complaint line through which
a patient, family member, guardian, or
friend may file an oral complaint against the
hospital and hospital personnel directly with
the department. The notice should also con-
tain the name and address of the department
to facilitate the filing of written complaints.

(i) Compliance with other state
law. The board recommends that the gov-
erning body adopt bylaws that require the
hospital to develop and enforce a policy that
requires active compliance with state laws
that act to guard the patient against abuse
and neglect and to protect other patient
rights. The board recommends that the com-
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pliance policy incorporate specific state-
ments of responsibility, a review and inves-
tigation procedure, and procedures for the
education of the governing body, the hospi-
tal administration, medical staff, nursing
staff, and other hospital personnel in ac-
cordance with §§404. 81-404.87 of this title
(relating to Patient Abuse in Private Psychi-
atric Hospitals). The board recommends

that hospitals not employ, contract with,

refer to, or accept referrals from any person
who offers or accepts remuneration, in kind
gifts or services, or other compensation of
any kind for securing patients or patronage,
including, securing patients or patronage in
violation of the Health and Safety Code,
§161.091. At a minimum, the goveming
body, the hospital administration, medical
staff, nursing staff, and other hospital per-
sonnel should be aware of the state laws
described in paragraphs (1) and (2) of this
subsection and the respective obligations of
each under such laws.

(1) Reporting requirements.

(A) The hospital, hospital
personnel, medical staff, and nursing staff,
shall report to the appropriate state agency
or other enforcement authority any instance
of:

(i) child abuse and ne-
glect to the state or local law enforcement
or the Texas Department of Human Ser-
vices as required by the Family Code,
§34.02 and if the acts occurred after the
child’s admission to the hospital, it is rec-
ommended that the acts also be reported to
the depertment;

(ii) abuse and neglect of
an elderly or disabled person to the Texas
Department of Human Resources, and if the
acts occurred after the elderly or disabled
person’s admission to the hospital, to the
department as required by the Human Re-
sources Code, §48.036; and

(ili) a patient death that
requires an inquest under either the Code of
Criminal Procedure, Article 49.04 relating
to investigations by & justice of the peace,
or the Code of Criminal Procedure, Article
49.25, relating to investigations by the
county medical examiner, as appropriate,
including a death when:

(I) the patient dies
within 24 hours after admission to the hos-
pital;

(I) the patient is
killed or dies an unnatural death from a
cause other than legal execution; or dies in
the absence of one or more witnesses;

() the body of the
patient is found and the circumstances of
death are unknown;

(IV) the circumstances
of the patient’s death are such as to lead to
suspicion that the death was by unlawful
means,

(V) the patient com-
mits suicide or the circumstances of the
death indicate that the death may have been
caused by suicide; or

< (VD the patient's at-
tending physician is unable to certify the
cause of death,

(B) The board recommends
that the hospital report a patient death that
is the subject of an inquest to the director
within 24 hours.

(2) Protection against certain
crimes and consumer abuses. The board
recommends that the goveming body adopt
and the hospital administration enforce a
policy of mental health services review, and
if necessary, internal investigation to protect
the personal and financial security of the
hospital’s patients and their families against
violations of the criminal law and consumer
abuses. The hospital, hospital personnel,
and medical staff should report evidence of
crimes or consumer abuses to the appropri-
ate law enforcement or civil authority, in-
cluding evidence of acts constituting any of
the following:

(A) illegal  remuneration,
Health and Safety Code, Subchapter I,
Chapter 161;

(B) deceptive trade practices,
Business and Commerce Code, Chapter 17,

(C) deceptive business prac-
tices, Penal Code, §32.42;

(D) kidnaping and false im-
prisonment, Penal Code, §§20.01-20.04;

(E) assault and aggravated
assault, Penal Code, §22.01 and §22.02;

(F) sexual assault and aggra-
vated sexual assault, Penal Code, §22.011
and §22.021;

(G) injury to & child or an
elderly person, Penal Code, §22.04;

(H) abandoning or endanger-
ing a child, Penal Code, §22.041; and

() theft, Penal Code, §31.03.

(3) Compliance with certain
provisions of the Texas Mental Health
Code. Under state law, a hospital subject to
this section may also be responsible for
¢omplying with the Health and Safety
Code, Chapters 571, 572, 573, and 576,
respectively relating to general provisions,
voluntary inpatient admission, emergency
detention, and the rights of patients receiv-
ing mental health services. The board rec-
ommends that the goveming body adopt
bylaws that require the hospital to develop
and enforce policies and procedures de-
signed to protect the rights of persons vol-
untarily admitted to the hospital, accepted
by the hospital for evaluation or admitted
for emergency detention, or detained under
an order of protective custody. The policies
and procedures should, at a minimum in-
clude specific elements in the provision of
mental health services by the hospital de-
scribed in subparagraphs (A)-(E) of this
paragraph.

(A) All voluntary admissions
for inpatient mental health services should
be ordered and clinically justified by a phy-
sician. A voluntary patient should not be
accepted for observation or admission with-
out a face-to-face evaluation by a physician.
Any of the following will meet this stan-
dard:

(i) a faceto-face evalua-
tion done during a 72-hour period immedi-
ately before admission by a physician who
has treated the patient and is familiar with
his or her case; or

. (i) a face-to-face evalua-
tion done during a 24-hour period immedi-
ately before admission if the patient is
unknown to the physician, If this evaluation
is done by an emergency room physician
who does not have admitting privileges,
then the emergency room physician must
contact & psychiatrist for consultation and
admission orders. The psychiatrist should
conduct a face-to-face evaluation of the pa-
tient within 24 hours of admission.

(B) A voluntary patient ex-
pressing a request for release should be
given an explanation of the process for re-
questing release and afforded the opportu-
nity to request release in writing. When the
written request for release is signed or pres-
ented to any direct care staff of the hospital,
it should be witnéssed and timed and dated.
Oral statements of the desire to be dis-
charged should be treated as written re-
quests for release and should be reduced to
writing by staff if necessary. Without regard
to whether a voluntary patient agrees to sign
paperwork requesting discharge from ser-
vices, the request should be documented
and processed by the hospital staff. The
refusal or inability of the patient to sign the
request for discharge should be documented
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on the unsigned written request. All written
or prepared requests for discharge should be
timed, dated, and signed by two persons on
the hospital staff, who should provide infor-
mation to the patient that pursuant to law,
during the ensuing period of up to 24 hours,
the patient should be observed and evalu-
ated to determine the clinical appropriate-
ness of seeking involuntary commitment to
services. The form and format for request-
ing release and the information to be pro-
vided may be prescribed by the TXMHMR.

(C) When a veluntary patient
requests release, as soon as possible, but not
more than 24 hours after receipt of the
request for release, the patient should be
examined face-to-face and assessed for dis-
charge readiness by the patient’s physician,
with input from the members of the treat-
ment team.

(D) A patient should not be
detained unless the person meets the criteria
for emergency detention or involuntary
commitment and the hospital uses the addi-
tional time to facilitate the detention or
commitment process.

(i) If, in the physician’s
clinical judgment, a patient who is under 16
years of age meets the criteria for emer-
gency detention or involuntary commit-
ment, the physician must execute a
certificate of medical examination within 24
hours of the patient’s request for discharge
and inform the patient and the patient’s
family, guardian, or conservator, of the in-
tent to seek an emergency detention or in-
voluntary commitment.

(ii) If, in the physician’s
clinical judgment, a patient who is 16 years
of age or older meets the criteria for emer-
gency detention or involuntary commit-
ment, the physician must execute a
certificate of medical examination within 24
hours of the patient’s request for discharge
and inform the patient. If the patient has
authorized the release of the medical/mental
health information the physician must pro-
vide such information to the persons autho-
rized by the patient to receive it.

(iii) If, in the physician's
clinical judgment, the patient does not meet
the criteria for emergency detention or in-
voluntary commitment, the patient must be
discharged as soon as possible following the
determination that pursuit of an emergency
detention or involuntary commitment is not
appropriate. In no case should the delay
exceed 24 hours following the request for
discharge.

(iv) Any instance in
which a voluntary patient is detained should
be supported by documentation that clearly
describes the clinical rationale for detention
and plans for disposition.

(E) Threats intended to influ-
ence a voluntary patient’s decision to exer-
cise the right to request discharge should be
strictly prohibited.

(4) Emergency detention.

(A) A person temporarily ac-
cepted for emergency detention should be
examined by a physician as soon as possible
within the first 24 hours after apprehension,

(B) A person should be ad-
mitted to the hospital for emergency deten-
tion only if the physician who conducted
the preliminary examination makes a writ-
ten statement in the patient record that the
person meets the criteria for admission set
out in the Health and Safety Code, §573.
022, relating to emergency admission and
detention,

(i) A person should not
be taken to a hospital for emergency deten-
tion unless the hospital administration
agrees in advance to accept the person. A
hospital should only accept such patients
when a physician is available to immedi-
ately evaluate the person under the criteria
for emergency detention set out in the
Health and Safety Code, §573.002. Upon
arrival at the hospital, the rights of persons
apprehended for emergency detention, as
contained in the Recommended Patient’s
Bill of Rights described in subsection (g)(1)
of this section, should be provided and ex-
plained to the person by the hospital staff,

(ii) Submission of an ap-
plication for voluntary admission after the
person has been apprehended for emergency
detention but before the preliminary evalua-
tion for admission for emergency detention
has been conducted should not negate the
requirements for the preliminary evaluation
for emergency detention under the Health
and Safety Code, §573.022.

(C) A person apprehended
under the Health and Safety Code,
Subchapter A, Chapter 573, relating to ap-
prehension by a peace officer, and detained
under the Health and Safety Code,
Subchapter B, Chapter 573, relating to
emergency detention by order of a magis-
trate, should be released after the prelimi-
nary examination unless the person is
admitted to the hospital under the Health
and Safety Code, §573.022, relating to
emergency admission and detention.

(D) A person admitted to a
hospital under the Health and Safety Code,
§573.022, should be released if the attend-
ing physician determines at any time during
the emergency detention period that the per-
son no longer meets one of the criteria

required by the Health and Safety Code,
§573.022(2).

(i) Enforcement of special stan-
dards.

(1) Compliance with this section
required. Each hospital licensed by the de-
partment shall comply with the Medicare
conditions of participation as provided in
subsection (e)(1) of this section. Each hos-
pital licensed by the department should
comply with the recommendations of the
board as they are recited in this section.

(2) Investigations. The director,
the director’s designee, or the division may
enter and inspect a hospital at any time the
director deems reasonable to assure compli-
ance with this section, prevent violations of
this section, or to investigate complaints
made against the hospital. The director, the
director’s designee, or the division may
document faiture to conform to the recom-
mendations of the board set out in this
section.

(3) Notice; opportunity for cor-
rection; enforcement actions. If after an in-
vestigation, the director has reasonable
cause to believe that a hospital has violated
the law or the standards described in this
section, the director shall provide notice to
the hospital of the violation or violations
and an opportunity for correction. If the
hospital fails or refuses to correct the viola-
tion, the director may undertake any or all
of the following enforcement actions:

(A) refuse to issue a license
or a renewal license;

(B) suspend or revoke an
existing license; or

(C) seek injunctive relief as
provided by the law.

(4) Denial to issue, reissue, sus-
pend, or revoke a hospital license. Action
by the dirertor to refuse to issue or reissue a
license, or to suspend or revoke a hospital
license shall be preceded by granting the
hospital an opportunity for a hearing before
the department to contest the proposed ac-
tion. Notice and hearing will be governed
by the board’s formal hearing procedures
described in Chapter 1 of this title (relating
to Texas Board of Health) and the applica-
ble provisions of the Administrative Proce-
dure and Texas Register Act, Texas Civil
Statutes, Article 6252-13a.

(5) Counsel concerning the im-
portance and background of the recommen-
dation. If the director, the director’s
designee, or the division has found that the
hospital has failed or refused to incorporate
the recommendations of the board into its
policies and procedures, the director, the
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director’s designee. or the division should
counsel with members of the hospital’s gov-
erning body, medical staff, administration,
or other hospital employees, as appropriate,
to explain the importance and background
of the recommendations and to encourage

- cooperation.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-9318168 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 15, 1993

Proposal publication date: November 10,
1992

For further information, please call: (512)
834-6645

¢ ¢ ¢
Chapter 229. Food and Drug

Licensing of Wholesale Dis-
tributors of Drugs-Including
Good Manufacturing Prac-
tices

* 25 TAC §229.252

The Texas Depariment of Health (depart-
ment) adopts an amendment to §229.252,
without changes to the proposed text as pub-
lished in the October 6, 1992, issue of the
Texas Register (17 TexReg 6879).

The amenument enables the department to
license and regulate wholesale drug distribu-
tors of compressed medical gases at a re-
duced fee. This amendment does not include
those distributors of compressed medical gas
who also transfill cylinders, because these
facilities require more inspectional time for
operations testing and record review. A re-
duced fee is also being established for small
volume businesses that function as wholesale
drug distributors at a median level. The ma-
jority of medical gas transfillers will be in-
cluded in this category. Any place of business
that is registered with the United States Food
and Drug Administration as a manufacturer of
compressed medical gases will be required to
license with the department. -

A summary of comments and the départ—
ment’s responses are as follows.

COMMENT: One commenter questioned the
need for the depariment to regulate whole-
sale distributors of non-prescription drugs.

RESPONSE: The depariment has a mandate
which provides for the safety of drugs, either
over the counter (OTC) (some types), or pre-
scription drugs. The departiment must also
adhere to Food and Drug Administration
(FDA) regulations which have specific re-
quirements for OTC wholesale distributors. In
addition, OTC drug efficacy and safety is
somelimes predicated on certain external
forces such as temperature, moisture, con-

taminates, and expiration date. The depart-
ment inspects for these conditions.

COMMENT: A commenter stated that he did
not believe regulating wholesale distributors
of OTC drugs provided any benefit to the
wholesaler.

RESPONSE: The department disagrees and
believes the licensure and inspection of
wholesale distributors is in the best interest of
the citizens of the State of Texas by assuring
that these products are maintained under
conditions whereby they may not become
contaminated.

COMMENT: One commenter requested the
general number and types of wholesale dis-
tributors of OTC drugs.

RESPONSE: The department inspects ap-
proximately 1,959 wholesale distributors of
OTC drugs. There are many types of whole-
sale drug distributors as defined in §229.251.

COMMENT: One commenter requested clari-
fication as to what comprised an inspection

RESPONSE: Inspections involve a number of
areas of concern from the perspective of the
State as well as the FDA. Specifically, OTC
drug wholesale distributors are reviewed to
ensure that they are in compliance with the
drug expiration requirements, that drugs are
being stored in accordance with the manufac-
turer's recommendations, storage sites are
provided which meet the Good Manufacturing
Practices Guidelines (free of insects, mois-
ture, and other contaminantes), records re-
flect the distribution of the OTC drugs
providing an audit trail, standard operating
procedures for disasters and recalls, and that
OTC drugs sold are approved for sale in the
State of Texas.

COMMENT: One commenter expressed his
belief that the fees assessed as a tax were
arbitrary and involved duplication.

RESPONSE: The department disagrees with
the first part of the comment in that fees are
set based on cost to provide the license,
inspection, and collection of fees. Unless the
OTC wholesale drug distributor is also a
manufacturer and required to register with the
United States Food and Drug Administration
(FDA), the department is not aware of any
duplication involving any other regulatory
agency.

COMMENT: One commenter did not think
that the benefits received by licensing war-
ranted assessment of fees.

RESPONSE: The department disagrees, be-
cause licensing and inspection are an integral
function of the wholesale distribution of OTC
drug regulations. The fees are assessed so
that these services can be accomplished and
the public can be protected from contami-
nated and/or adulterated drugs.

COMMENT: One commenter thought that
any increase in fees should be clearly de-
tailed so as to justify the basis for the fee
increase.

RESPONSE: The depariment agrees that fee
increases should contain explanation as to
the basis of the increase and this was done
when fee amendments were proposed in
April 1992. A public hearing was also con-

ducted to accept comments and questions
regarding the amendments.

COMMENT: One commenter expressed his
concern that the emergency amendment re-
duced only one category of licensures (those
under $200,000), and that companies from
$200,000 up did not provide for parity as it
pertains to a percent of sales.

RESPONSE: The department agrees that
smaller companies should pay a lower fee,
which is why the emergency amendment was
adopted. However, the cost of licensing/in-
spections exceed the fees generated. The
department is required to ensure that the
regulations requiring licensing and inspec-
tions are et.forced, therefore, fees must be
set to provide adequate revenue to complete
this function. The Department feels that large
firms should pay a higher fee because the
costs of inspection of the firms are substan-
tially higher than that of smaller firms.

The commenters were Toudouze Market and
Grandpa Brands companies. They were nei-
ther for or against the amendment, but they
did offer comments and expressed concerns
as previously mentioned.

The amendment is adopted under Texas
Health and Safety Code, §431.241, which
provides the Department with the authority to
adopt necessary regulations pursuant to the
enforcement of this Chapter; and §12.001,
which provides the Texas Board of Health
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
Texas Board of Health, the Texas Depart-
ment of Health, and the Commissioner of
Health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1993.

TRD-9318146 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 15, 1993
Proposal publication date: October 6, 1992

For further information, please call: (512)
458-7248

¢ ¢ ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part I. General Land
Office

Chapter 15. Coastal Area
Planning

Subchapter A. Management of
the Beach/Dune System
¢ 31 TAC §§15.1-15.10

The General Land Office adopts new §§15.1-
15.10, concerning identification of critical
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dune areas, dune preservation, and the pre-
servation and enhancement of public beach
access, as required by recent amendments to
state law with changes to the proposed text
as published in the September 18, 1992, is-
sue of the Texas Register (17 TexReg 5417).

This subchapter is adopted in order to imple-
ment the requirements of the Texas Matural
Resources Code, §§61.001, et seq (Open
Beaches Act) and the Texas Natural Re-
sources Code, §§63.001, et seq (Dune Pro-
tection Act). The Open Beaches Act and the
Dune Protection Act require the General Land
Office to promulgate rules for the protection
of critical dune areas and public beach use
and access. The General Land Office is re-
quired to protect the public beach from ero-
sion or reduction and adverse effects on
public access and crilical dune areas by regu-
lating beachfront construction and other activ-
ities occurring along the shoreline of the Gult
of Mexico.

This subchapter is for use by state and local
governments in managing the beach/dune
system and provides minimum standards for
managing the public beach and human activi-
ties occurring on the properly fronting the
Gulf of Mexico consistent with the Texas Nat-
ural Resources Code, §§61.001, et seq and
the Texas Natural Resources Code,
§§63.001, ot seq.

Editorial changes that do not alter the content
of this subchapter have been made to clarity
meaning and to correct grammatical errors. In
order to save space, similar comments and
responses have been combined by section.
Generai comments on the proposed
subchapter and comments on the preamble
to the proposed subchapter are combined at
the end of the summary of comments.

Section 15.1.

General comments were received on §15.1,
relating to policies. Based on these com-
ments, the General Land Office has clarified
that the statements contained in §15.1 are
goals to be used as a basis for managing and
regulating human impacts to the beach/dune
system.

Four commenters requested that the General
Land Office modify §15.1, relating to policies,
to identify the protection of public health and
safety as a policy of this subchapter and the
protection and maintenance of a heakhy
beach/dune system as a public right for its
protective functions and recreational value.
These suggested changes have been
adopted.

Concerning §15.1(2), one commenter sug-
gested including local governments with
coastal landowners to clarify that the General
Land Office will aid both in preserving natural
resources. Because the General Land Office
intends to provide aid to both, this change
has been made as recommended. Another
commenter suggested that §15.1(2) be modi-
fied to provide that both private and public
entities are held to the same standards and
policy goals in protecting dunes and public
beaches. In recognition of the goal that both
the state and local governments protect all
coastal lands, the General Land Office has
changed this subsection based on this com-

ment. Another commenter stated that the
foredune ridge belongs to the state and the
dunes landward of the foredune ridge do not.
This statement is incorect because it con-
fuses ownership with regulatory authority.
The open beach is subject to the puwiic easo-
ment but does not "belong"” to the state. How-
ever, landward of the public beach, the
General Land Office and the local govern-
ments with jurisdiction over dunes and
beaches fronting the Gulf of Mexico are
charged with the duty of preserving all dunes,
not just foredunes, within the geographic
scope described in §15.3(a). Therefore, no
change was made based on this comment.

Concerning §15.1(4), one commenter stated
that mere minimization of man-made damage
is inconsistent with this subchapter’s stated
intent and damage must not occur. To the
contrary, the legislature has acknowledged
that, in the course of human activity, some
damage to dunes may be unavoidable. Mate-
rially weakening dunes or materially damag-
ing dune vegetation is prohibited pursuant to
the Dune Protection Act, §63.054(a). Further,
the Dune Protection Act, §63.091, prohibits
persons from conducting activities which will
adversely affect dunes and dune vegetation
unless they have a properly issued dune pro-
tection permit. This subchapter provides stan-
dards for individuals and local governmerds
to follow when damage to dunes is unavoid-
able. This subchapter requires first that every
effort be made to avoid adverse effects on
dunes or dune vegetation, then, if those ef-
fects cannot be avoided, they must be kept to
a minimum. This subchapter requires that
local governments issuing dune protection
permits add conditions to the permit mandat-
ing that the permittee use the mitigation se-
quence to restore damaged dunes and dune

. vegetation, pursuant to the Dune Protection

Act, §63.055 and §63.057(b). No change was
made based on this comment.

Concerning §15.1(5), one commenter com-
pared a naturally occurring barmier reef to a
man-made seawall to justify the use of a flat
seawall as an "environmentally sound erosion
response method". The comparison is not
entiraly comrect because barrier reefs are not
erosion response structures and are typically
located in the shallow nearshore where they
slow the wave energy before it reaches the
shore. Seawalls are generally located on the
beach and receive wave energy after some of
the energy has been dissipated by the beach
and nearshore. Barrier reafs are composed of
many different types of fauna and are discon-
tinuous and iregular. Flat seawalls are usu-
ally composed of a uniform inert material and
can extend continuously for miles. Because
of these differences, seawalls are not consid-
ered equal to barier reefs. No change was
made based on this comment.

Concerning §15.1(6), one commenter asked
how the General Land Office can expect oth-
ers to be responsible for the waste and mis-
management found in government, citing
mismanagement of funds after Hurricane
Hugo. Section 15.1(6) is a General Land Of-
fice flood protection policy which applies to
state and local activities. It is the policy of the
General Land Office to avoid waste of federal
funds by requiring that local governments
provide appropriate protection against the

perils of flood losses and minimize exposure
of property to flood damage. Two
commenters suggested that the phrase "and
ensuring that the insurance remain available
and affordable” be removed from §15.1(6). It
is a policy goal of the General Land Office,
not a statutory mandate, to ensure that insur-
ance remain available and atfordable for ap-
propriate development by providing standards
which are copsistent with the federal flood
insurance program. The changes as recom-
mended were not made. However, based on
these comments, the General Land Office
has reviewed and clarified the policy con-
tained in §15.1(6).

Many commenters requested that the Gen-
eral Land Office modify §15.1(7), relating to
public beach policies. One commenter re-
quested that the subsection be modified to
state that local governments shall assure ad-
equate access for the public. The standard of
"adequate” access does not apply to this pro-
vision. The Open Beaches Act uses the stan-
dard of "adequate” access with regard to local
government acquisition of access ways in the
Open Beaches Act, §61. 011(d)(1), and certif-
icate conditions in the Open Beaches Act,
§61.015(g). Based on this comment, how-
ever, the public beach policy contained in
§15.1(7) has been changed to state that ac-
cess points which are closed must be re-
placed consistent with the local government’s
dune protection and beach access plan. An-
other commenter asked that the General
Land Office add language addressing preven-
tion of destruction of public beaches and
other public coastal resources. Because this
is a General Land Office policy not identified
in §15.1, this suggested change has been
adopted in §15.1(5).

One commenter suggested that "practicable”,
as used in §15.1(7) and defined in §15.2,
requires a value judgment which may be un-
acceptable in relation to beach use and ac-
cess and suggested leaving that phrase out
of this section. The definition of "practicable”
has been modified to be consistent with the
protection of public beach use and access.

Another commenter suggested that §15.1(7)
be changed to allow for emergency closure of
access points. The commenter stated that it
could become necessary to close access
points for public safety, for emergency traffic
control, because of tidal flooding, for adjacent
road repairs, etc., and it would not be practi-
cable in most cases to establish ancother tem-
porary replacement point. The General Land
Office agrees with this comment and has
made the recommended change in
§15.7(g)(4), but not here in the policy section.
Another commenter suggested that §15.1(7)
be modified to include public beach use in
addition to access. The General Land Office
has made the recommended change. Two
commenters observed that §15.1(7) inaccu-
rately implies that a greater number of access
points is synonymous with better access and
recommended that the General Land Office
consider emphasizing sound traffic planning
and safety in fewer access points to improve
traffic flow and safety. Based on these com-
ments, this section has been changed by
adding the word "enhance” and deleting "es-
tablish new". One commenter stated that the
last sentence of §15.1(7) is too narow and
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might be interpreted to mean that only local
governments could provide such access and
that local governments might lack the author-
ity to make private owners provide the ease-
ments as part of the permitting process. The
last sentence of §15.1(7) is a policy goal
based on the statutory requirement that local
governments develop a plan for preserving
and enhancing public beach use and access
as provided in the Open Beaches Act,
§61.015(a). In their plans, local governments
may provide for beachfront construction cer-
tificate conditions, such as easement require-
ments, pursuant to the Open Beaches Act,
§61.015(g). Specific provisions concerning
the methods of enhancing public beach use
and access would be inappropriate in the
broad policy statements of §15.1(7). This is
an issue to be addressed in the substantive
provisions of this subchapter and in the local
government plans.

It was suggested that §15.1(8) be changed to
include "timely” in reference to governmental
decision-making. This suggestion has been
adopted.

Section 15.2.

One commenter suggested that the General
Land Ofice add a definition of the word
"agent” to §15.2. Because this term is not
used in this subchapter and a definition of
"agent” does not seem to further the pur-
poses of either this subchapter or the stat-
utes, the definition was not adopted. The
permittee (not an agent, if any) is liable for
violations of a local government’s plan, this
subchapter, or either statute. However, in re-
sponse to this comment, the General Land
Office has added a provision to the permit
application requirements to the effect that lo-
cal governments shall require that any person
acting on behalf of a property owner identify
the property owner.

One commenter requested that the definition
of "applicant” in §15.2 be amc aded to provide
that an applicant is any person applying for a
cenrtificate or a permit, but not for preliminary
approval of any construction. This suggested
change has been made, as the person seek-
ing preliminary approval for construction must
apply for a separate dune protection permit
and beachfront construction certificate if a
permit and certificate are required pursuant to
this subchapter and a lecal government’s
plan.

Another commenter recommended that the

definition of "backdune” in §15.2 be modified
to include the phrase "backdunes receive vital
rainwater nourishment from swale areas both
seaward and landward of the backdunes”.
Vital rainwater nourishment to any portion of
the beach/dune system usually occurs at the
topographic highs where infiltration is great-
est. The lower areas between dunes are less
permeable due to the accumulation of finer
sediments and detritus. These areas periodi-
cally store or collect rainwater which eventu-
ally evaporates or infiltrates slowly to the
water fable. Because these low areas
(swales) should receive the same amount of
protection as the dunes, the General Land
Office has included swales in the "dune com-
plex” definition, but not in the definition of
"backdune”. Three commenters suggested
that the definition of "backdune” be restricted

to the areas immediately adjacent to the
foredunes; otherwise, stated the commenters,
it could be interpreted to include broad land
areas far landward of the foredune area and
to overly restrict development. However, the
regulated area can extend no farther than
1,000 feet landward of mean high tide of the
Gulf of Mexico. The recommended change
has not been made because, as defined by
the relevant geological standards, backdunes
are all dunes located landward of the
foredunes, not just the first line of dunes
located immediately landward of the
foredunes.

Based on one comment, the definition of
"beach access” in §15.2 has been modified to
state that the public’s right to access the
beach is free "and unresiricted®. This
commenter asked that "free” be replaced by
"urvestricted”, but because "free and unre-
stricted access” appears in the Open
Beaches Act, §61.011(a) and §61.013(a),
"free” was not deleted and "and unrestricted”
was added. Another commenter noted that
"beach access”, as defined in §15.2, is not
only a right, but an accommodation afforded
to the public through a local government’s
establishment and maintenance of pedestrian
beach access points. Because no change
was recommended, the General Land Office
has made none.

One commenter recommended that the swale
area be added to the definition of the
"beach/dune system” in §15.2. Because
swales are &an integral part of a dune com-
plex, "swales” were added to the definition of
"beach/dune complex” in §15.2. In addition, a
definition of "swales” has been added to
§15.2.

In response to a few comments regarding the
definition of "beachfront construction certifi-
cate" in §15.2, the Hefinition of "beachfront
construction certificate” has been modified
based on the provisions in the Open Beaches
Act, §61.015(), and throughout this
subchapter. Another commenter noted that in
§15.2 under the definition of "beachiront con-
struction certificate”, as drafted, the United
States Army Corps of Engineers has no au-
thorily to enhance public beach use and ac-
cess. In fact, federal agencies are exempt
from the Texas beachfront construction certi-
fication requirement by virtue -of the suprem-
acy clause, United States Constitution, Article
VI, clause 2, unless otherwise required to
comply with local government plans pursuant
to a federal statute. In addition, federal agen-
cies will be required to have proposed activi-
ties certified as consistent with the Texas
Coastal Management Program, once the pro-
gram is adopted, pursuant to the Coastal
Zone Management Act, 16 United States
Code, §1451, et seq. A commenter requested
that the word "subsection” be replaced with
"subchapter” in the definition of "beachfront
construction certificate” in §15.2. This change
was not made, as the definition was other-
wise modified and "subsection” was deleted.
A comment was received requesting that "(c)-
(h)" be deleted from the reference to "the
Open Beaches Act, §61.015(c)-(h)", in §15.2
in the definition of "beachfront construction
cenrtificate™ This change has been adopted,
as all of the Open Beaches Act, §61.015, is
relevant to the definition of "beachfront con-
struction certificate”.

It was suggested that a new definition for
"direct and indrect beach-related services”
be added in §15.2. As recommended, the
new definition, entitled "beach-related ser-
vices”, would add other services not identified
with the specific services listed in §15.8(b)(2).
Section 15.8(b) (2) has been modified and
movad to §15.2, relating to definitions. The
definition of "indirect beach-related services"
was not defined exactly as this commenter
suggested, because beach user fees cannot
be used for such services. Based on this and
other comments, this subchapter now also
allows 10% of the beach user fee revenues
for each fiscal year to be spent on administra-
tive costs in §15.8(f). Some of the suggested
tems to be included in the definition of
"beach-related services" are actually adminis-
trative costs. Therefore, not all of the recom-
mended changes were made.

Two commenters recommended that the defi-
nition of "beach user fee” be modified in
§15.2 based on the provisions in the Open
Beaches Act, §61. 011(h). The definition has
been modified.

In response to comments received, a new
definition for "breach" has been added to
§15.2.

One commenter suggested that a definition of
"bulkhead” be added to §15.2. A definition of
"bulkhead”, obtained from the United States
Army Corps of Engineers, has been added.

Seven commenters requested that the Gen-
eral Land Office define "casualty" in this
subchapter. To avoid confusion with insur-
ance law and custom, the General Land Of-
fice has not defined this term.

Under the definition of "coastal and shore
protection project” in §15.2, one commenter
stated that because dunes take so long to
form, dunes cannot be revegetated. However,
this subchapter requires that, even where
dune vegetation is disturbed without damage
to the dune, local governments shall require
permittees to plant indigenous vegetation on
the naturally formed or man-made dunes.
This is what is meant by "revegsetation”. The
definition for "coastal and shore protection
project” has been modified to include this
commenter's concerns by replacing "dune
creation" with "construction of man-made
vegetated mounds”.

One commenter asked whether mobile beach
vendors are included in the definition of "com-
mercial facilities” in §15.2. Unless specifically
exempt by statute or in this subchapter, any
"commercial facility” that falls within the defi-
nition of that term is a commercial facility.
Because this commenter requesied no
change, no change was made.

Many commenters requested that the defini-
tion of "construction” in §15.2 be narrowed.
The General Land Office has modified the
definition in order to clarify which activities
are inciuded under the term "construction".
One commenter noted that the term "site
work beyond the limits of the foundation” is
confusing becauss, in the construction indus-
try, "site work” means grading and paving
required for driveways and swimming pools.
To clarify, the General Land Office has de-
leted "beyond the limits of the foundation”
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from the definition of "construction”. Another
commenter stated that there should be a
threshold size of construction which triggers
the requirements for a permit or certificate. In
§15.3, the threshold requirement is based on
geography and the impact of the activity. Lo-
cal governments may address threshold size
requirements for permits and certificates in
their local plans. Therefore, no change was
made to the definition of "construction” based
on this comment. A commenter requested
that the phrase "or the perimeter of exterior
walls” be added to the definition of "conslruc-
tion™ in §15.2. Because this suggestion is
already addressed in the definition by the
phrase “improvements lo the size of any
structure”, no change was made. Two
commenters stated that in §15.2, the defini-
tion of "construction”, as dratied, went well
beyond industry’s use of the term. The defini-
tion of construction was modified to reflect the
definition in the Open Beaches Act,
§61.011(2). The definition of “construction”
was further amplified to clarify, for local gov-
ernments and the regulated community, the
General Land Office’s interpretation of the
various types of construction identified in the
statutory definition of "construction”.

One commenter suggested that the definition
of "coppice mounds” in §15.2 be modified to
state that they are located on the seaward
side of foredunes and may be unvegetated.
The definition of "coppice mounds™ was
changed as suggested.

Several commenters recommended changes
in §15.2 in the definition of "critical dune ar-
eas” which, if adopted, would have critical
dune areas identified only seaward of the
dune protection line. The General Land Ofiice
requires lccal governments to establish dune
protection lines landward of all critical dune
areas identified by the General Land Office.
The relationship between critical dunes areas
identified by the General Land Office and
dune protection lines established and main-
tained by local governments is discussed in
§15.3(d), relating to adminisiration. Because
the modification of the definition as suggested
by these commenters is inconsistent with this
subchapter, the modification is not adopted.
One commenter recommended that the Gen-
eral Land Office insert "al least” between
"within" and "1,000". This suggested change
has not been made because critical dune
areas may only be identified in the area 1,000
feet of mean high tide of the Gulf of Mexico.
Another commenter requested that the Gen-
eral Land Office remove the reference {o
"public roads" and "coastal public lands”. The
General Land Office has instead modified the
definition based on the definition of "critical
dune areas” in the Dune Protection Act and to
reflect the fact that state-owned land includes
public roads and coastal public lands. In addi-
tion, three commenters suggested that the
definition of "critical dune areas” be modified
to state that critical dune areas are only those
dunes and dune areas which are necessary
for the protection of the described areas. On
a geologic scale, coastal sand dunes are thin,
linear, and relatively young depositional fea-
tures that are essential to maintaining the
dynamic equilibrium of the shoreline or bar-
rier island. The basic function of dunes on a
barvier island, peninsula, or gul-fronting

mainland is to serve as a reservoir of sedi-
ment for shorefront replenishment during se-
vere storms and for helping to dissipate wave
energy. A continuous belt of dunes acts as a
barrier to wave overwash and flooding of the
area landward of it. Like many shorelines of
the worid, the Texas coast is eroding. There-
fore, all coastal sand dunes are considered
“critical” to maintaining some stability of the
shoreline. Another commenter suggested that
the words "and similar property” be deleted
from the definition of critical dune areas. This
change has been made.

A commenter suggested that the word "nui-
sance” be deleted from the definition of "criti-
cal dune areas” in §15.2. Activities which
unreasonably interfere with a right common to
the general public conslitute a public nui-
sance. Aclivities which aggravale erosion
and, therefore, reduce the size of the public
beach could be considered a public nuisance,
as that would interfere with the public's com-
mon right 1o use, enjoy, and have access to
the public beach. Activities conducted on ad-
jacent property which unreasonably interfere
with a person's right to use and enjoy his/her
property constitute a private nuisance. Activi-
ties which reduce the size of the public beach
by aggravating erosion may also constitute a
private nuisance, as reduction of the public
beach may cause migration of the landward
boundary of the public beach easement and
reduce the protection of adjacent private
property. Dunes inhibit the reduction of the
public beach by storing sand and providing
sand to the sand budget. Therefore, consider-
ing the function of dunes in protecting the
public beach from nuisance is an important
criterion when identifying critical dune areas.
No change was made -based on this com-
ment. The General Land Oftice has not modi-
fied the second sentence of the definition of
"critical dune areas", as suggested by one
commenter, to state that critical dune areas
"may" include the "first line of backdunes im-
mediately landward of the foredune ridge”.
This commenter stated that such a modifica-
tion was necessary to contain critical dune
areas within the boundaries delineated in the
Dune Protection Act. Critical dune areas are
identified in that portion of land which is 1,000
feet of mean high tide of the Gult of Mexico,
as provided by the Dune Protection Act,
§63.121. The legislature specifically delin-
eated the geographic scope. This
subchapter’s requirements are limited to that
geographic scope; therefore, no change was
made. Three commenters stated that, relating
to the definition in §15.2 of "critical dune
areas”, critical dune areas are not definable
by specific distance and that they should be
identified to include all of the beach/dune
system from the coppice mounds to the area
behind the back swale. Another commenter
similarly requested that the General Land Of-
fice modify the definition of "dune protection
line” by expanding the geographic scope of
the line. Because the response to these com-
ments on the definitions of "critical dune ar-
eas" and "dune protection line" is the same,
both comments are addressed here. While it
is true that critical dune areas and the dune
protection lines preserving them cannot be
identified and established solely on the basis
of geographic parameters, the jurisdiction of
the General Land Cffice extends up to 1,000

feet landward of mean high tide of the Gull of
Maexico, and the jurisdiction of local govern-
ments extends no farther than the same
1,000 feet of mean high tide of the Gulf of
Mexico. Therefore, the General Land Office
and local governments cannot, pursuant to
the Dune Protection Act, regulale activities
affecting dunes which are located farther
landward than that 1,000 feet. However, the
General Land Office strongly encourages all
efforts to protect those dunes which are lo-
cated more than 1,000 feet landward of mean
high tide of the Gulf of Mexico.

Relating to the definition of "dune” in §15.2,
one commenter stated that dunes cannot be
man-made. The General Land Office does
not agree that dunes cannot be man-made
because at some point, man-made vegetaled
mounds can acquire all of the protective fea-
tures offered by naturally formed dunes. The
General Land Office agrees that initially and
for some period following their construction,
man-made dunes will not offer the same pro-
tection capability that naturally formed dunes
offer. One commenter recommended that the
definttion of "dune" in §15.2 be modified to
include the two changes in slope characteriz-
ing dune formations: the slope between nor-
mal high tide and the upper dry beach, and
the slope landward of the public beach. The
original definition has been modified to in-
clude "abrupt change in slope landward of the
dry beach". In addition, in response to various
comments, a new defiiition of "swales” has
been added to §15.2, relating to definitions.
One commenter note: that in §15.2 the defi-
nition of "dune” appears to include landscap-
ing mounds. The Generai Land Office has
added a definition of "dune vegetation™. This
definition should solve the problem identified
by this commenter.

A definition of "dune complexes” has been
added to §152 at ihe request of one
commenter. The term encompasses all topo-
graphical features of the area, including
dunes of any size or continuity and swales.

One commenter requested that the definition
of "dune protection and beach access plan or
plan” in §15.2 be modified to state that the
plan is required by the Dune Protection Act
and the Open Beaches Act. Ttiis modification
was adopted, .5 it clarifies General Land
Office & 'd local government authority under
the statutes.

One commenter stated that the language in
the definition of "dune protection line" in §15.2
may create a conflict between a county com-
missioners court and a municipality in that
county. A municipality may only establish a
dune protection line if the county in which it is
located has delegated this authority to the
municipality. The definition has been modified
to clarify this point. Another commenter re-
quested that the General Land Office modify
this definition by stating that the local govern-
ment's dune protection line is established for
the purpose of protecting dunes and dune
vegetation that encompass, at a minimum, all
critical dune areas, as defined in this
subchapter, within 1,000 feet of mean high
lide of the Gulf of Mexico. This suggesied
change has been adopted, as local govern-
ments may establish the line landward of
critical dune areas, but not farther landward
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than 1,000 feet of mean high tide of the Gulf
of Mexico. One commenter suggested that
the General Land Office modify the definition
of "dune protection line” by adding "pursuant
to the Dune Protection Act, §63.011". This
comment has been adopted as it clarifies the
authority of local governments to establish
and maintain a dune protection line.

A few commenters requested that the Gen-
eral Land Office define "enhance” in this
subchapter. Local governments are required
to adopt plans for the preservation and en-
hancement of public beach use and access
for that portion of the public beach within their
jurisdiction. Such preservation and enhance-
ment is site specific and is best addressed by
local governments. A generic statewide defi-
nition may not be applicable to all portions of
the, public beach. Therefore, no change was
made based on these comments.

Based on a comment, the General Land Of-
fice has modified the definition of "dune pro-
tection permit or permit” in §15.2 to include
local govemment authorization of construc-
tion "or other regulated activities™. In refer-
ence to the definition of "dune prolection
permit or permit” in §15.2, one commenter
asked when a permit would be issued outside
a dune protection line, but within a critical
dune area. Local governments are required to
establish dune protection lines landward of all
critical dune areas; therefore, this situation
should not happen.

One commenter suggested that a definition of
"eroding area”, as well as the geographic
limits of eroding areas, be added to §15.2
because major portions of the coast are erod-
ing, some at a faster rate than others. This
comment has been adopted.

Three commenters requested that the defini-
tion of "erosion response structure” in §15.2
be modifiecd by adding the phrase "or the
foundation of a structure which is the func-
tional equivalent of" a bulkhead, seawall, or
retaining wall. The language of these com-
ments was modified and adopted, as the pur-
pose of this provision is to guard against the
effects caused by such structures. Ancther
commenter stated that jetties are considered
structures that protect waterways rather than
beaches and, therefore, shoukd not be in-
cluded in the definition of "erosion response
structure” in §15.2. Jetties are erosion re-
sponse structures used to stabilize the shore-
line and prevent it from migrating or eroding
laterally (as opposed to landward). Therefore,
the suggested change was not adopted.

One commenter recommended that in the
definition of "foredunes” in §15.2, the term
“grass-covered” be replaced with "vegetated”
to eliminate possible confusion. This change
has been made. Another commenter felt that
in the definition of "foredunes” in §15.2, the
term "often intervupted” was an unwarranted
conclusion. It has been replaced with "may be
interrupted”. The term "breaks” appears in the
definition of "foredunes” in §15.2. This term is
defined in Webster's New Collegiate
Dictionary arid has not been defined in this
subchapter.

A few comments were received on the defini-
“tion of "industrial facilities" in §15.2. Based on
these comments, the definition has been

modified to conform with the Standard Indus-
trial Classification Manual as adopted by the -

Executive Office of the President, Office of
Management and Budget (1987 ed.). The def-
inition of "commercial facilities” in §15.2 has
also been modified based on these com-
ments.

Three commenters requested that the defini-
tion of "line of vegetation™ in §15.2 be modi-
fied to state that the line "usually” spreads
continuously inward. The General Land Office
did not adopt this suggestion, as the definition
in the Open Beaches Act, §61.001(5), does
not include the word K "usually”. One
commenter asked that the General Land Of-
fice delete the second sentence in the defini-
tion of the line of vegetation. Because this
sentence explains the importance of the line
of vegetation, the General Land Office has
not deleted the sentence. A commenter sug-
gesled that the phrase "used to determine” be
deleted from the definition of "line of vegeta-
tion” in §15.2, regarding public beach bound-
ary determinations. Because the line of
vegetation is typically used to determine the
landward extent of the public beach bound-
ary, no change was made based on this com-
ment. In response to this and other
comments, the General Land Office has reor-
ganized §15.3 and added a provision, new
§15.3(b), which explains the method for de-
termining the public beach boundary for ar-
eas with no marked vegetation line, or where
the line is discontinuous or modified, as pro-
vided in the Open Beaches Act, §61. 016 and
§61.017. Based on these comments, the
General Land Office has also modified

§15.10(b).

A commenter requested that special purpose
districts or units of government be added to
the definition of "local governments” in §15.2.
This suggested change was adopted, as the
intent of this subchapter and the statute is to
include all governmental or quasi-
governmental entities, unless otherwise ex-
empt under this subchapter or the statutes.

In response to comments received, a new
definition for "man-made vegetated mound”
has been added to §15.2.

Several commenters asked that a definition of
"mitigation” be added to §15.2. In response to
these comments, the General Land Office
has added this definition in §15.4(f)(3).

Pertaining to the definition of "mitigation se-
quence” in §15.2, one commenter stated that
dunes can be nurtured or enhanced but never
restored. The definition has been modified to
refliect this concem.

Several commenters asked for a definition in
§15.2 of "open spacas”. This term has been
defined where it appears in §15.3(1)(4)(B)(vii),
now §15.3(s) (4)(A)V).

The General Land Office inadvertently ex-
cluded "beach use and access" from the defi-
nition of "permit or cerificate condiion" in
§15.2. This omission has been rectified.

Two commenters suggested that the General
Land Office exempt governmental entities
from the definition of "person” in §15.2. Fede-
ral agencies are exempt where so provided in
the Dune Protection Act and the Open
Beaches Act. In addition, federal agencies

are exempt pursuant to the supremacy
clause, United States Constitution, Article VI,
clause 2., unless otherwise provided in the
United States Code. However, a federal
agency may be prohibited from conducting
activities which are certified by the state as
inconsistent with the Texas Coastal Manage-
ment Program (pursuant to the Coastal Zone
Management Act, 16 United States Code,
§1451, et seq), once that program is adopted.
Since the statute applies to all hurnan activity
affecting dunes, dune vegetation, and public
beaches, no blanket exemption of govern-
mental entities is justified.

Many comments were received regarding the
definition of "practicable” in §15.2. While one
commenter held that the term should never
be used, as it requires a value judgment,
most comments stated that "best available”
should be deleted. Based on these com-
ments, the definition of "practicable” has been
modified.

Many commenters noted that the definition
section, §15.2, contained the definition of
"public beach” which appears in the Open
Beaches Act, §61. 013(c), rather than the
definition of "public beach” which appears in
the Open Beaches Act, §61.001(8). The Gen-
eral Land Office agrees that the various defi-
nitions of "public beach" contained in the
Open Beaches Act may cause some confu-
sion. However, for the purposes of this
subchapter, the definition of "public beach”
provided in the Open Beaches Act,
§61.013(c), is the operative definition. There-
fore, no change was made based on this
comment. One commenter stated that the
definition of "public beach”, as drafted, would
include vast areas beyond the dune protec-
tion line. The definition of the "public beach”
is derived from the Open Beaches Act and
does not affect the location of the dune pro-
tection line. That line shall be established and
maintained by local governments at a location
no farther than 1,000 feet of mean high tide
for the purpose of preserving sand dunes
pursuant to the Dune Protection Act, §63.012.
Another commenter suggested changes to
the last sentence of the definition of "public
beach™ in §15.2. Because the definition of
"public beach” has been modified based on
other comments, this suggested change has
not been adopted.

Three commenters stated that the definition
of "recreational vehicle” in §15.2 was an ex-
pansion of the statutory definition. Two of
these commenters suggested that the word
"jeep” be deleted. This suggested change
was not adopted, as "jeep” appears in the
statute. One commenter suggested that the
terms "motorcycle® and "or humanly pro-
pelied® be deleted. These terms have been
deleted as they do not appear in thé Dune
Protection Act, §63.002(4). In addition, motor-
cycles and humanly propelled mechanized
vehicles being used for recreational purposes
would be included under "any other mecha-
nized vehicle used for recreational purposes”.
Motorcycles not being used for recreational
purposes will be regulated as vehicles in or-
der to be consistent with ordinary traffic regu-
lations.

A definition for "restoration” has been added
to §152 at -the request of several
commenters.
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A commenter requested that a definition of

*retaining wall® be added to §15.2. This defini-

tion has been added.

One commenter requested a definition for
*sand piles” in §15.2. The General Land Of-
fice prefers the term "man-made vegetated
mound*, which has been defined in §15.2 and
is now used throughout this subchapter
where appropriate.

Another commenter suggested that §15.2 in-
clude a definition of "seawall”. The
commenter wanted the definition to be spe-
cific in height and extent, but that proposal is
oo narrow because the General Land Office
considers any erosion response structure (of
any length) that is designed to withstand
wave forces a seawall. This definition has
been added.

One commenter wanted the definition of
*washover areas” in §15.2 amended to in-
clude receding waters from bays. Because
this suggestion would make the definition
more restrictive and ignore overwash pro-
cesses on the upper coast, it was not
adopted. However, based on this comment,
the definition has been modified.

Section 15.3.

Numerous general comments were received
on §15.3. Four commenters stated that since
the geology and ecology of the barrier islands
do not recognize artificial political boundaries,
the General Land Office should require one
urified plan and one uniform beach user. fee
for the Texas Gulf Coast in §15. 3. Although
the General Land Office agrees with the geo-
graphical premise of this comment, the stat-
utes clearly give each local government (as
defined in the statutes) the authority to de-
velop its own dune protection and beach ac-
cess plan. Statewide consistency will be
addressed by regulating the elements com-
mon fo all areas of the Texas coast under this
subchapier. Therefore, no change was made
based on this comment. Conversely, another
commenter expressed the opinion that since
Mustang Island and Padre Island are environ-
mentally different areas, they should be
treated differently. The General Land Office
agrees that a wide range of problems occur
on the Texas coast, not all of which occur on
each portion of the coast. It is the responsibil-
ity of each local government to address the
problems unique to the beaches within ils
jurisdiction. The best mechanism for the han-
diing of problems specific to certain areas is
through the drafting and implementation of
local govemment dune protection and beach
access plans. The General Land Office will
ensure overall consistency in the manage-
ment of the beach/dune system, but local
governments will address all individual is-
sues. Therefore, no change was made based
on this comment. In addition, regarding
§15.3, one commenter stated that the Gen-
eral Land Office must overses the process of
local government management of the
beach/dune system. The General Land Office
was placed in an oversight role by the Texas
Legislature. That oversight role will be exer-
cised through the approval of local govern-
ment dune protection and beach access
plans as well as through the General Land
Office’s review and comment authority over
individual permits and certificates. Bacause

this subchapter already addresses this

commenter’s concerns, no change was made
based on this comment.

Anolher commenter requested that the Gen-
eral Land Office and local governments work
together to save the habitat and observed
that wildlife was being "scraped tb death”.
Because the commenter did not refer to a
specific section, this comment was not ad-
dressed specifically in this subchapter.

One commenter asked how those local gov-
ernment plans with General Land Office in-
terim approval would be affected by this
subchapter (§15.3). Those local governments
which have received General Land Office in-
terim approval of their dune protection and
beach access plans must meet the same
standards identified in this subchapter within
the same time frame as all other local govern-
ments. Therefore, revisions of those plans
with interim approval may be required. The
General Land Office will work closely with
those local governments, as with all local
governments, during the dratfting process. In
addition, in the Spring of 1993, the General
Land Office intends to publish in the Texas
Register a "model dune protection and beach
access plan” for voluntary use by local gov-
ernments in the plan drafting process.

A commenter expressed concern over the
application of this subchapter, (§15.3), to ex-
isting structures in_areas which are already
developed. This subchapter does not apply
retroactively to existing structures. However,
this subchapter does apply o modifications of
existing structures which are regulated activi-
ties within the geographic scope of this
subchapter. No change was made based on
this comment.

One commenter asked that the General Land
Office clarify that the authority to integrate the
various beach/dune programs into one plan
as required in §15.3(a) is provided through
the Dune Protection Act, the Open Beaches
Act, and this subchapter, and not through
local ordinances. Section 15.3(a) was modi-
fisd based on this comment.

Another commenter asked that the General
Land Office specify what is meant by "certain®
local governments in §15.3(a) and list those
counties and municipalities that must adopt
and implement dune protection and beach
access programs. The Open Beaches Adl,
§61.015, provides that "local government(s)
with ordinance authority over construction ad-
jacent to public beaches and each county that
contains any area of public beach within its
boundaries shall adopt a plan for preserving
and enhancing access to and use of public
beaches within the jurisdiction of the local
government”. The Dune Protection Ad,
§63.011(a), provides that "after notice and
hearing, the commissioners cowt of each
county that has within its boundaries main-
land shoreline, a barrier island, or a peninsula
located on the seaward shore of the Gulf of
Mexico shall establish a dune protection line".
Therefore, "certain” local governments are lo-
cal governments having such authority under
the Dune Protection Act and the Open
Beaches Act.

One commenter asked whether the county
commissioners courts would have the author-

)

ﬂyandresponsbilityloadoplandenm
plans as required in §15. 3(a). The statutory
authority of local governments to adopt such
plans has been clarified in this sxbseebon

Two commenters requested that the General
Land Office establish time requirements, for
the establishment of critical dune areas and
dune protection lines. The time requirement
for uemdymg critical dune areas has been
clarified in new §15.3(e). The time require-
ment for establishing dune prolection lines
has been added to §15.3(g) (previously
§15.3(e).

One commenter suggested that the phrase
"that are essential to the protection of state-
owned land, public beaches, and submerged
land” be added at the end of §15.3(b), now
§15.3(d). This suggestion was not adopted,
because new §15.3(d) describes the geo-
graphic scope of both the dune protection line
and the critical dune areas, i.e., within 1,000
feet of mean high tide of the Gulf of Mexico.
The phrase suggested by this commenter is
actually incorporated in the definition of "criti-
cal dune areas”. Therefore, no change was
made based on this comment.

Two commenters stated that the provisions in
§15.3(b), now §15.3(d), regarding the estab-
lishment of dune protection lines and the
identification of critical dune areas, are nec-
essary for the protection of public resources,
which include wikdlife habitat heavily used by
endangered species such as the piping plo-
ver. The General Land Office agrees with this
statement, but this subchapter already re-
quires local governments to consider impacts
to all natwral resources when considering per-
mit and*cedificate applications. Matural re-
sources are to be considered in the permit
application, but they are not identified in the
statutory criteria for the identification of critical
dune areas or the establishment of dune pro-
tection lines. Therefore, no change was made
based on this comment.

One commenter requested that in §15.3(b)-
(d), now §15.3(c)-(), the General Land Office

. clarify who identifies the critical dune areas

and how; the relationship between the critical
dune areas and the dune protection lines and
the specific procedures and critevia used by
local governments to establish the dune pro-
tection lines; the procedures and standards fo
be used by the General Land Office 1o deter-
mine whether the dune protection fine is ade-
quate; and the information that ' local
governments must submit regarding the ade-
quacy of the dune protection line, inchuding
public input. Section 15.3 has been modified
to clarify these issues.

Regarding §15.3(c), one commenter sug-
gested that this subchapter be modified to
allow local governments to reduce and set
the limits of the geographic scope of the
beachfront construction certification area. The
statute identifies the geographic scopa of the
centification area. To clarify the statutory ba-
sis of §15.3(c), that provision has been modi
fied to exactly copy the geographic scope of
the beachfront construction certification area,
as provided in the Open Beaches Acl,
§61.011(d)(6).

One commenter suggesied that §15.3(c) be
modified by adding “that affects or may affect
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public access to and use of public beaches".
Because §15.3 only deals with the statutorily
mandated. geographic scope, and because
this subchapter does not require a certificate
unless the activity affects or may affect public
beach use and access, no change was made
based on this comment. Two commenters
suggested that §15.3(c) be amended by
adding language describing the statutory re-
quirements rogardmg public beach use and
access. This provision has been modified
based on these comments. One commenter
stated that §15.3(c) seems to encompuss
more territory than the statute intended and
expressed doubt that there is statutory au-
thority for the last sentence of the subsection
as proposed. However, the Open Beaches
Act, §61.011(d)(6), provides that the General
Land Office shall promulgate rules for the
regulation of "...construction on fand adjacent
to and landward of public beaches and lying
in the area either up to the first public road
generally parailel to the public beach or to
any closer public road not parallel to the
beach, or to within 1,000 feet of mean high
tide, whichever is greater, that affects or may
affect public access 1o and use of public
beaches®. A local government must use a
two-step analysis when reviewing beachfront
construction certificates. First, it must deter-
mine whether the consfruction is even within
the geographic area being regulated by the
Open Beaches Act. Second, if the construc-
tion is within the regulated area, the local
government must determine whether the pro-
posed activity affects or may affect public
beach use and access. Because this subsec-
tion merely describss the geographic area
being regulated, no change was made based
on this comment. One commenter asked
when the General Land Office will provide
standards for beachfront construction. These
standards are provided in §15.3(c). Tha Gen-
eral Land Office does not anticipate providing
standards other than those contained in this
subchapter. In addition, the model plan devel-
oped by the Ganeral Land Office will address
the practical application of these standards in
greater detail.

Two commenters requested that §15.3(d),
now §15.3(f), ‘relating to establishment of
dune protection lines, be limited to the exact
language of one provision in the Dune Pro-
tection Act. Section 15.3 has been modified to
clarify that the various requirements in
§15.3(d), now §15.3(f), are all based on the
provisions in the Dune Protection Act. New
sections were added and the language in the
proposcd sections was amended to address
these commenters’ concerns. Section
15.3(d), now §15.3(1), sets forth the standards
which local govemments must adhere to in
eslablishing the line pursuant to the Dune
Protection Act, §63.121, which provides that
the General Land Office shall promulgate
rules for the identification and protection of
critical dune areas. Section 15.3(d), now
§15.3(f), (h), and (I), also identifies the statu-
tory requirements provided in the Dune Pra-
tection Act, §63.013(b), which requires that
local governments notify the General Land
Office of the public hearing on the establish-
ment or modification of & dune protection line,
and the Dune Protection Act, §63.014, which
requires that a map or drawing or a written
description of the line be provided to the

General Land Office after the line has been
established or modified. it would be impossi-
ble for the General Land Office to assist and
advise .local govemments on the establish-
ment of the dune protection line without a
description of the dune prolection line and
notice of the public hearing on the dune pro-
tection line. Because there seems to be some
confusion related to the stalutory authority of
the General Land Office to require this infor-
mation, this section has been modified. One
commenter suggested that the General Land
Office require that local governments review
and modify the location of their dune protec-
tion line every few years or, at leasl, after a
hurricane. This comment has resulted in the
insertion of new §15.3(k).

Three commenters suggested that the Gen-
eral Land Office clarify the procedural and
substantive requirements in §15.3(d), now
§15.3(f), for modifying a dune protection line,
pursuant to the Dune Protection Act. Section
15.3(d), now §15.3(f), has been modified
based on this comment. These commenters
also asked how the General Land Office can
roquire a local government to modify a dune
protection line which does not protect all criti-
cal dune areas, and two of these commenters
stated that the General Land Office had no
authority to approve the establishment of a
dune protection line. The General Land Office
will review the location of dune protection
lines pursuant to the following procedure. Lo-
cal governments must establish dune protec-
tion lines either before or at the same time
the local government adopis a dune protec-
tion and beach access plan. The General
Land Office may assist and advise local gov-
ernments in establishing or altering the line.
The local governments must either send the
information regarding the line to the General
land Office as required in §15.3, if it
establishes the line prior to adopting its plan,
or include the information in their local plans.
The adequacy of the location of the line with
respect to critical dune areas is one factor
that the General Land Office will consider
when determining whether to approve the lo-
cal dune protection and beach access plans.
Based on this and other comments, §15.3
has been modified. In the plan approval, by
rulemaking, the General Land Office will state
that the local government receiving that ap-
proval has established the dune protection
line in a location which is seaward of all
critical dune areas.

Many commenters requested that the Gen-
eral Land Office add language to §15.3(e),
now in §15.3(1), stating that local government
authority to establish and modify dune protec-
tion lines is provided in the Dune Protection
Act, §63.011(a). Section 15.3(f) has been
modified to reflect that local government au-
thority has been provided by the Dune Pro-
tection Act, §63.011. One commenter
suggested that the title .of §15.3(s), now
§15.3()), be amended to read "public hearings
for establishing and modifying dune protec-
tion lines". Because changing this title would
better describe the purpose of §15.3(e), now
§15.3()), the title has been changed based on
this comment. One commenter noled a typo-
graphical error in the third sentence of
§15.3(e), now §15.3(). The word "that” has
been replaced by the word "than". Another

commenter requested that local governments
be required to publish notice of intent to es-
tablish a dune protection line in the Texas
Register. Local governments are not required
to do so pursuant to this subchapter; how-
ever, the Office of the Secretary of State,
Texas Register Publications section, does al-
low such notice to be published in the "In
Addition Sections” of the Texas Ragister. The
General Land Office encourages local gov-
emments to use their discretion in providing
such notice, as appropriate, in addition to the
notice required pursuant to the Dune Protec-
tion Ast.

One commenter asked that the General Land
Office clarity in §15.3(f), now §15.3(m),
whether citations of the ordinances and poli-
cies demonstrating local government author-
ity to implement and enforce local plans
would be sufficient. Because such citations
woukl be sufficient, this section was modified
based on this comment. Four comments were
received suggesting that §153(), now
§15.3(m), be clarified to state that the integra-
tion of the various beach/duna programs is to
be done within a single government and is
not inergovernmental. Section 15.3(f), now
§15.3(m), was modified based on this com-
ment. In addition, based on these
commenters’ concerns, the General Land Of-
fice has clarified whether local governments
are required to develop and incorporate a
flood protection program into their dune pro-
tection and beach access plans in §15.3(f),
now §15.3(m). Two commenters suggested
that the General Land Office clarify that "stat-
utes® are also a source of local govemment
authority in §15.3(f), now §15.3(m). Because
such a modification of §153(f), now
§15.3(m), clarifies local government authority
for the regulated community, this section was
modified based on this comment.

Another commenter asked that local govern-
ments not be placed at a disadvantage be-
cause of potential conflict belween the
General Land Office and the Attorney Gener-
al's Office in §15.3(f) and (g), now §15.3(m)
and (o). Based on this comment, the General
Land Office and the Attomey General's Office
intend to enter into a memorancium of agree-
ment to establish standards and procedures
for resolving any conflicts relevant to local

.government dune protection and beach ac-

cess plans.

One commenter noted that the proposed
subchapter omitted a section addressing the
required elements for local government dune
protection and beach access plans in §15.3(f)
and (g), now §15.3(m) and (0). Based on this
and other similar comments received, the
General Land Office has added §15.3(n) to
address this issue. In addition, in the Spring
of 1993, the General Land Office will publish
in the Texas Register a "model dune protec-
tion and beach access plan” which will further
clarify the required elements of local govem
ment plans.

A commenter suggested that §15.3(g), now
§15.3(0), be modified to state that General
Land Office approval of local government
plans will be accomplished by adoption of the
local government plans in this subchapter.
Pursuant to this subchapter, local govemn-
ment dune protection and beach access
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plans are approved, not adopted, in this
subchapter. Therefore, no change was made
based on this comment. One commenter
asked about the time frame for General Land
Office approval of local government plans. As
provided in §15. 3(0) and (p), local govern-
ments shall submit dune protection and
beach access plans to the General Land Of-
fice and the Attomey General's Office no later
than 180 days from the effective date of this
subchapter. The General Land Office will
grant or deny certification of each local gov-
emment plan within 60 days of receipt of the
plan, pursuant to the Open Beaches Act,
§61.015(b). If certification is denied, the local
government will have an additional 60 days to
revise and resubmit its plan. The General
Land Office’and the Attorney General's Office
will determine whether the local government
has complied with this subchapter and the
statute in drafting its local plan. No change
was made based on this comment. Ancther
commenter asked whether there would be
opportunity for public comment on the local
plans. Local governmenis must follow the
same public hearing and comment proce-
dures required for adoption of county com-
missioners court orders and ordinances when
adopting local plans. No change was made
based on this comment.

Two comments were received requesting that
the General Land Office add a provision relat-
ing to future modifications of dune protection
and beach access plans. Based on these
comments, the General Land Office has mod-
ified §15.3(g) , now §153(0). At a public
hearing, one person commented that the lo-
cal government should not be required in
§15.3(g), now §15.3(0), to formally approve
its dune protection'and beach access plan
prior to submission to the General Land Of-
fice for state approval. The only mechanism
for formal state approval is through
rulemaking. The General Land Office cannot
approve a draft of a local plan in its
rulemaking. However, as requested in two
comments, §15.3(g), now §15.3(0), has been
clarified to provide that the General Land
Office legal and technical staff may assist a
local government, prior to that local govern-
ment formally adopting its plan, in meeting
the requirements for state agency approval.
Local governments requesting state assis-
tance shall nevertheless submit their plans for
state approval using the same process as
other local governments (as required in this
subchapter, §15.3).

One commenter stated that although this
subchapter provides that the intent of the
Opsn Beaches Act and the Dune Piutection
Act was to provide or increase local govern-
ment authority, this subchapter’ appears to
shift the authority from the local governments
to the state in §15.3(g) and (h), now §15.3(0)
and (p). To the contrary, the legislature in-
tended the Dune Protection Act and the Open
Beaches Act to increase both local and state
authority over activities adversely affecting
beaches and dunes. it should be noted that
§15.3(g), now §15.3(0), simply identifies the
responsibiliies of the General Land Office,
the Attorney General's Office, and local gov-
emments, as sfatulorily mandated. Section
15.3(h), now §15.3(p), identifies the deadline
for submission of the local government plans.

While the state has the responsbility of ap-
proving local plans, it is the responsibility of
the local governments to draft and implement
the plans and issue permits and certificates
consistent with the requremenis of their
state-approved plans. The state will not ap-
prove or deny local permits and certificales;
the state will review and comment on permits
and certificates. However, if a local govern-
ment violates its own plan, the state may take
the appropriate action to bring the local gov-
ernment into compliance as provided in §15.9
and §15.10 of this subchapter. No change
was made based on this comment. |

One commenter recommended that §15.3(h),
now §15.3(p), be modified to allow local gov-
emments 180 days from the date that the
General Land Office adopts this subchapter
to submit their dune protection and beach
access plans to the state agencies for ap-
proval. This suggestion has been adopted to
aliow local governments sutficient time to pre-
pare thewr plans. Another commenter asked
that the General Land Office clarify whether
the penalties refered to in §15.3(h), now
§15.3(p), were the same penalties identified
in §15.9, §15.10, or both. Section 15.10 pro-
vides for the withdrawal of General Land Of-
fice approval of local govemment plans, not
penalties. Section 15.3(h), now §15.3(p), has
been modified to clarify that the penalties
refeved to are those in §159. This
commenter also asked whether the General
Land Office would draft a plan for implemen-
tation by a local government that failed to
develop its own plan, pursuant to §15.3(h),
now §15.3(p). The General Land Office will
not draft a local plan and then require a local
government to implement and enforce it.
However, local governments that fail to adopt
plans will not be authorized to permit con-
struction within the geographic scope of this
subchapter.  Therefors, §15.3(h), now
§15.3(p), has been modified to clarify this
issue. The General Land Office will draft and
publish a "mode! dune protection and beach
access plan” that a local govemment may
voluntarily use in whole or in par, if it does
not wish to draft its own original plan. Much ot
a local government’s plan wili be based on
elements unique to that government; there-
fore, the model plan will have to be modified
by local governments choosing to use i.
While this subchapler addresses many re-
quirements of dune protection and public
beach' use and access, local governments
are in the best position to address many of
the procedural aspects of local plans, such as
who will review and issue permits and certifi-
cates. Based on this and other comments,
the General Land Office has clarified §15.
3(h), now §15.3(p), with respect o submis-
sions of revised plans that have not been
modified to address state comments regard-
ing statutory requirements and this
subchapter's requirements.

There was some confusion expressed as to
when a local government would have to com-
ply with this subchapter and the local plans in
relation to §15.3(). Bassd on these com-
ments, §15.3() has been deleted and
§15.3(h), now §15. 3(p), has been madified.

A commenter requested that §15.3())(2), now
§15.3(q)(2), relating to areas exempt from
local government plans, be modified based

on the language of the Dune Protection Act,
§63.015, and the Open Beaches Aci,

* §61.021. Section 15.3(j)(2), now §15.3(q)(2),

has been so modified, based on this com-
ment. Another commenter stated that, regard-
ing §15.3()(2), now §15.3(q) (2), both state
and federal entities should work with the Gen-
eral Land Office 10 ensure that there is con-
sistency in dune protection efforts and to
ensure that the lands described in §15.3()(2),
now §153(qQ)(2), are not unprotected. The
General Land Office agrees and encourages
the appropriate federal and state entities to
protect dunes in a manner consistent with this
subchapter. No change was made based on
this comment.

One commenter requested that the General
Land Office modify §15.3()(3), now
§15.3(q)(3), based on the Open Beaches Act,
§61.021, and the Dune Protection Act,
§63.003. Section 15.3(j)(3), now §15.3(Q)(3),
has been so modified.

Two commenters requested that “public land”
be included in §15.3(k), now §15.3(r), as pro-
vided in the Texas Natural Resources Code,
§31.161, et seq. However, the term "public
land” does not appear in §31.161. This sug-
gested change was not adopted. One
commenter asked that the General Land Of-
fice amend §15.3(k), now §15.3(r), by includ-
ing "public land” as provided in the Open
Beaches Act, §61.022(e). This suggested
change was adopied. Another commenter re-
quested that the General Land Office add the
word “local® before the term "beachfront con-
struction certificate” in §15.3(k), now §15.3(r),
to differentiate the operation of ditferent levels
of govemmental regulation. The term "beach-
front construction certificate” does not appear
in §15.3(K), now §15.3(r). However, a "beach-
front construction certificate” is defined in
§152 as "the document issued by a local
government...." In addition, the State of Texas
is not authorized to issue a bsachfront con-
struction certificate; this authority rests solely
with local governments. For these reasons,
no change was made based on-this com-
ment.

One commenter requested in §15.3(k), now
§15.3(r), that a permit or certificate be re-
quired for pipelines, ulility easements, roads,
and water and wastewater projects. Unless
olherwise exempt pursuant to the Open

Beaches Act or the Dune Protection Act,

these activities will require a permit and/or
certificate if they are located within the geo-
graphic scope of this subchapter.and if they
will adversely affect dunes, dune vegetation,
or public beach use and access. Therefore,
no change was mede based on this com-
ment. .

Regarding §15.3(), now §153(s), two
commenters suggested various modifications
relevant fo the requirement that permits and
certificates be issued concurrently. In re-
sponse to these comments, the General Land
Office has added that concurrent issuance is
required "when an activity requires both™. An-
other commenter asked that the General
Land Office require only one permit for both
dune protection and beachfront construction.
Local governments have the option of using a
single permit for dune protection and beach-
front construction as pat of their state-
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approved plan. Local governments could also
require one permit which has two parts. "Part
A" couild be the dune protection portion and
"Part B" could be the beachfront construction
portion. This decision is best left to local
governments, and the General Land Office
does not require any particular method. A
commenter also suggested that §15. 3(f), now
§15.3(s), be modified to state that dune pro-
tection permits and beachfront construction
certificates "may" typically be required for the
same activities. The General Land Office has
adopted this suggestion because there may
be silualions where only a permit or only a
certificate is needed. This commenter re-
quested that the General Land Office add
language stating that the local governments
are encouraged to satisty the statutory and
regulatory requirements through standard ex-
emptions and general permits. In addition,
four commenters requested that §15.4(),'now
§15.3(s), be modified to allow for general
permits. Standard exemptions and general
permits may be addressed in a local plan.
However, local governments must include
specific provisions as to when a general per-
mit would be allowed. The state will consider
such provisions carefully when determining
whether to approve the local plan. Standard
exemptions and general permits shall not be
provided by local governments unless ad-
verse effects to dunes, dune vegetation, and
public beach use and access can be accu-
rately identified. Standard exemptions and
general permits are not encouraged because
they may not always be appropriate. No
change was made based on these com-
ments.

In a public hearing, concern was expressed
that §15.3(), now §15.3(s), prohibits con-
struction of roads and slab foundations sea-
ward of the dune protection line. Roads are
not prohibited, but there are standards re-
garding preferable locations for roads. These
standards are qualified by the term "where
practicable™. Due to public comment, the pro-
hibition on the construction of slabs or imper-
vious surfaces has been strictly limited.
Section 15.4(c)(7), now §15.4(c)(8), has been
modified to restrict slabs or impervious sur-
faces only within the first 200 feet landward of
the natural vegetation line. The reasons for
limiting construction of slabs or other impervi-
ous surfaces within critical dune areas are
twofold: preventing dune destruction (in order
to achieve a level grade for pouring the slab,
the existing dune is scraped, changing the
natural contour, altering drainage patterns,
and increasing the loss of sand and vegeta-
tion in the beach/dune system); and preserv-
ing the natural movement of sand (a concrete
slab or other impervious surface placed on
the dune surface stops the natural transfer of
sand from that portion of the dune area; and if
constructed in eroding areas, slabs may in-
crease the wave forces on the foundation,
causing scour around and weakening of the
foundation).

At a public hearing, one commenter noted
that, pursuant to §15.3()(1), now §15.3(s)(1),
it is almost impossible to relieve oneselt in the
dunes. The General Land Office strongly en-
courages local governments to provide
restroom facilities for the public. Such facili-
ties may be funded with beach user fees, as

well as other means available to local govern-
ments. A commenter asked that the General
Land Office add language to §15.3(l)(1), now,
§15. 3(s)(1), stating that, in addition to prohib-
tting persons from damaging dunes and dune
vegetation without a properly issued dune
protection permit, no person shall allow an-
other person to cause damage to dunes and
dune vegetation without a properly issued
permit. Because this suggestion unnecessar-
ily imposes broad responsibilities on individu-
als, no change was made based on this
comment. One commenter strongly objected
to the permitting of activity that damages
dunes' and dune vegetation. Because the
Dune Protection Act, §63. 054(a) and
§63.091, prohibits the material weakening of
dunes, but does not prohibit damage to dunes
and dune vegetation, the General Land Office
is not empowered to prohibit all damags to (in
the absence of such material weakening of)
dunes and dune vegetation. No change was
made based on this comment.

A commenter requested that §15.3()(2), now
§15.3(s)(2), be modified to require permittees
to comply with local ordinances which regu-
late activities otherwise exemg} from a dune
protection permit. Based on this comment,
§15. 3())(2), now §15.3(s)(2), has been modi-
fied to state that where a local government
has the authority to regulate these aclivities,
permitiees must comply with the local laws.
However, the state cannot and should not
enforce local laws unrelated o its enforce-
ment authority as provided in the Dune Pro-
tection Act and the Open Beaches Act. One
commenter suggested that the General Land
Office delete all language after the third
comma of §15.3(1)(2), now §15.3(s)(2), relat-
ing to exempt activities, to read in accordance
with the statute. This change was not adopted
because §15.3(1)(2), now §15.3(s) (2), reads
in accordance with the Dune Protection Act,
§63.052, up to the third comma and in ac-
cordance with the Open Beaches Ac,
§61.023, after the third comma. Because this
subchapter regulates activities pursuant to
both statutes, it is important to clarify for the
regulated community that although the activi-
ties in §15.3(1)(2), now §15.3(s)(2), are ex-
empt from dune prolection permit
requirements, the activities are not exempt
from beachfront certification requiremenis
and related requirements under the Open
Beaches Act. Because the authority to draft
§15.3(D(2), now §15.3(s)(2), in this manner is
directly derived from both statutes, no change
was made based on this comment.

One commenter expressed “disgust” regard-
ing the ol and gas exemption in
§15.3()(2)(A), now §15.3(s)(2)(A).. This ex-
erption is mandated by the legislature in the
Dune Protection Act, §63.052. Because local
governments and the General Land Office
cannot regulate oil and gas activities under
the Dune Protection Act, no change was
made based on this comment. Two
commenters wanted the General Land Office
to delete the exemptions in §15.3())(2), now
§15.3(s)(2). These exemplions are provided
in the statute. No change was made based on
these comments.

Two commenters expressed concern that the
exemptions for activities identified in the
Dune Protection Act, §63.052, and in this

subchapter, §15.3(1)(2), now §15.3(s)(2), un-
dermine the purpose of the Dune Protection
Act. Because these exemptions are statutorily
mandated, no change was made based on
this comment. These commenters also asked
the General Land Office to clarity whether this
exemption also includes an exemption from
the requirements of mitigation for damage to
dunes and dune vegetation. It does. Finally,
these commenters inquired whether the ex-
emption of "reasonable and necessary activi-
ties directly related to the exempt activity..."
served to expand the statutory exemption.
The language merely identifies the extent of
the exemption and does not expand it. There-
fore, no change was made based on these
comments.

Two commenters requested that
§15.3()(2)(A), now §15.3(s)(2)(A), refating to
the oil and gas exemption, be modified by
deleting "underlying critical dune areas or
seaward of a dune protection line". This sug-
gested change has been adopted to clarify
the extent of the exemption. These
commenters also requested that
§15.3((2)(A), now §15.3(s)(2)(A), be further
modified by ensuring that offshore-to-onshore
fransportation by pipeline is included in the
exemption. This suggested change has been
adopted. At a public hearing, one commenter
asked when pipelines would be regulated un-
der the dune protection portions of this
subchapter, despite the exemption in
§15.3()(2)(A), now §15.3(s)(2)(A). The ex-
emption includes pipelines used for transpor-
tation of oil and gas from a production site.
The General Land Office has modified this
provision for clarification. In addition, the
General Land Office has added definitions of
"pipeline” and "production and gathering facil-
ities” to §15.2.

A commenter expressed concern that cattle
grazing (exempt in §153()(2) (B), now
§15.3(s)(2)(B)) would be regulated under this
subchapter at a future date. The cattle graz-
ing exemption is legislatively mandated in the
Dune Protection Act, §63.052. Therefore, the
General Land Office cannot and does not
altempt to regulate catile grazing. Since cattle
grazing is exempt by operation of the statute,
no change was made based on this com-
ment.

One commenter requested that
§15.3(1)(2)(C), now §15.3(s)(2)(C), relating to
the recreational activities exemption, be re-
placed with the exact language of the statu-
tory provision on which this exemption is
based. This suggested modification was
adopted. However, because the proposed
language that appeared in §15.3()(2)(C), now
§15.3(s)(2)(C), identified the extent of the ex-
emption, that language has been added to
the new definition of "recreational activity” in
§15.2.

One commenter requested that those activi-
ties which are exempt from the permit re-
quirements, as provided in the Dune
Protection Act, §63.052, be required to com-
ply with the mitigation requirements of this
subchapter. The mitigation requirements are
triggered by a permit, acts in violation of a
permit, and acts without a permit which re-
quire a permit. Therefore, no change was
made based on this comment.

¢ Adopted Sections
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One commenter suggested that the words
"cause” and "or allow”™ be deleted from
§15.3(1)(3), now §15.3(s)(3). Because these
words appear in the statute, no change was
made based on this comment. Two
commenters noted that the Open Beaches
Act, §61.011(d)(6), was more expansive than
§15.3(1)(3), now §15.3(s)(3), the provision in
this subchapter which parallels the statute.
Section 15.3(/)(3), now §15.3(s)(3), has been
modified to match the statutory provision.
Two commenters requested that §15.3())(3),
now §15. 3(s)(3), relating to acts prohiited
without a certificate, be modified to clarify that
a local government is required to cerify that
an applicant's proposed construction is con-
sistent with the local government’s plan. This
subsection was modified based on these
comments. Another commenter incomrectly
* stated that §15.3(D(3), now §15.3(s)(3), only
applied to dune walkovers. Many types of
construction may adversely impact public
beach use and access. While dune walkovers
may be the most obvious potential problem,
there are many other types of construction
which a local government is required to re-
view. No change was made to this
subchapter based on this comment. One
commenter ‘asked that §15.3()(3), now
§15.3(s)(3), be limited to construction which
adversely affects public beach use and ac-
cess. The Open Beaches Act, §61. 011(d)(6).
addresses certification of construction which
atfects or may affect public access to and use
of public beaches, without using the term
"adverse”. Because §153())(3), now
§15.3(s)(3), relates to the certificate, no
change was made based on this suggestion.

Another commenter suggested that the Gen-
eral Land Office draft and publish a standard-
ized application form for permits and
cerificates that are required under
§15.3(1)(4), now §153(s)(4). The General
Land Office agrees that a standard applica-
tion might be helpful to local governments
and the regulated community, but it cannot
require that such an application be used. The
Open Beaches Act, §61.015(a), specifically
provides that local governments "shall to the
greatest extent practicable incorporate the lo-
cal government’s ordinary land use planning
procedures”. However, as a standard applica-
tion may be helpful to many local govern-
ments, the General Land Office will draft and
publish a "model” application as part of the
"mode! dune protection and beach access
plan”. Both may be voluntarily used by local
governments as guidance documents.

Two commenters asked that §15.3(f)(4), now
§15.3(s)(4), relating to permit application re-
quirements, be amended to recommend, not
mandate, that local governments require ap-
plicants to submit the listed information and
tems. Section 15.3()(4), now §15.3(s)(4),
was otherwise changed based on the number
and content of various comments received;
however, the listed items in §15.3(1)(4), now
§15.3(s)(4), as amended, are 10 be required
by local governments unless otherwise pro-
vided. Anocther commenter requested that
permit and certificate applicants show the lo-
cation of dunes and swales as part of the
application. This comment was adopted, as it
is essential that the local govemment have
such information 10°determine whether dam-

' quire

age to dunes and dune vegetation will occur
and the location of dunes and swales is now
required to be included in the grading and
layout plan. One commenter expressed con-
cern that the applications required in
§15.3(1)(4), now §15.3(s)(4), would have to be
approved by the state. The state's involve-
ment regarding permits and certificates is lim-
ited to review and comment prior to a final
decision made by the local governments.
Therefore, state approval is not required. No
change was made based on this comment.

Many commenters asked that the General
Land Office require that applicants provide
proot ot the financial capabilly necessary to
comply with the terms and conditions of per-
mits and certificates as part of the permit or
cerlificate application. This comment was
raised in relation to various subsections in
this subchapter. Based on,these comments,
this requirement has been added to the per-
mit application requirements.

Fourteen comments were received regarding
the perceived expense of complying with the
permit application requirements in §15.3(1)(4),
now §15. 3(s)(4). Based on these comments,
§15.3()(4), Mow §15.3(s)(4), has been com-
pletely restructured and modified to provide
different standards for different types of con-
struction.-Section 15.3(s)(4) now allows local
governments to issue a single permit encom-
passing the requirements of a dune protec-
tion permit and a beachfront construction
certificate. Definitions of "large-scale con-
struction” and "small-scale construction” have
been added to §15.2. These definitions are
based on FEMA’s definitions of these types of
construction. One commenter recommended
that the permit application requirements in
§15.3()(4), now §15.3(s)(4), be modified to
require the inclusion of information regarding
the presence of any federally listed endan-
gered or threatened species on the site of the
proposed construction. Because local govern-
ments are required to consider effects on all
natural resources in §15.3()(4), now
§15.3(s)(4), no change was made based on
this comment. One commenter requested
that §15.3(f)(4), now §15.3(s)(4), be amended
to require that a certified engineer or the
General Land Office independently verify cer-
tain information in the application. Local gov-
emments may choose lo address the
requirement of independent verification in
their plans, but there is no such requirement
in this subchapter due to the expense in-
volved. Therefore, no change was made
based on this comment. Regarding §15.
3()(4), now §15.3(s)(4), a commenter asked
what sort of permit would be required in the
situation where a dune overlaps property
lines and only & portion of the dune will be
damaged. The same standards apply in this

" situation as to the situation where the entire

dune is located on one person’s property and
that person causes damage to a portion of a
dune. No change was made based on this
comment. ,

Many commenters noted that
§15.3()(4)(B)(iv) and §15.3()(4)(B)(xiv) re-
the same information. Section
15.3()(4)(B)(iv) refers to the proposed fin-
ished floor elevation of the structure. Based
on these comments, "and the finished floor
elevation” was added to §15.3(I)(4)(B)(xiv),

now §15.3(s)(4) (A)(ix), and §15.3()(4)(B)(v)
was deleted. A commenter suggested that
§15.3()(4)(B) include finished building eleva-
tion. This comment has been adopted and the
suggested modification was incorporated inlo
§15.3(1)(4)(B) (xiv), now §15.3(s)(4)(A)(ix).

A few commenters suggested that the Gen-
eral Land Office modity §15.3(1)(4) (B)(ix),
which requires applicants to submit blue-
prints. Based on these comments, the re-
quirement for blueprints has been modified
and is in new §15. 3(s){(4)(C)(i). For all con-
struction projects, blueprints will be required if
the applicant has the information. Several
commenters requested that the word "eleva-
tion" be added between "plan and” "view" in
§15.3()(4)(B)(viii), now §15.3(s)(4)}(A)(vi).
Based on these comments, the language has
been modified as requested. One commenter
suggested that the application requirements
in §15.3(D(4)(B)(xi), now §15.3(s)(4}(A)(xiv),
include a site/location map identifying adja-
cent lot 'lines, proposed roadways and drive-
ways, and proposed landscaping. These
suggestions were adopted.

Many commenters noted that
§153(MAEB)xi)(1, now  §15.3(s)4)(A)
(xiv)(f), and §15.3(1)(4)(B)(i) require the same
information. Based on these comments,
§15.3()(4)(B)()) has been deleted and the
word “tract” has replaced the word "lot” in
§15.3(s)(4)(A)(xiv)(D)-(VI).

Two commenters requested that
§15.3(D(4)(B)(xi)(lhy, now §15.3(s)(4)
(A)xivi(Vl), and §15.3(4)(B)(xi), now
§15.3(s)(4)(A)(viii), include the location of
walkways, dune wakkovers, and man-made
vegetated mounds in relation to the construc-
tion site. These suggested modifications have
been made.

One commenter requested that §15.3(1)(4)(B)
inciude the FEMA "Elevation Certificate”. Be-
cause this is already required by local gov-
ernments who parlicipate in the National
Flood Insurance Program, this comment was
adopted in §15.3(s)(4)(C)(iv).

One commenter stated that §15.3(])(4)(E), re-
lating to information required for a permit or
certificate application, appears to require the
hiring of a building contractor and to allow
local governments {o reject an application on
the basis of the contractor chosen by the
applicant. This provision has been deleted.

A few comments were received on
§15.3(D(4)(G), now §15.3(s)(4)(B)(iii), relating
to information on alternatives in the applica-
tions for permits and certificates. Based on
these comments, the General Land Office
has modified this provision to address con-
cerns regarding the scope of the requirement.

Several comments were received on
§15.3(N(4)(1)(v), now §15.3(s)(4)(C) (iii), relat-
ing to erosion rates in the area of the pro-
posed construction. These commenters
unanimously requested that the General Land
Office require local governments to consider
the erosion rate data of the University of
Texas at Austin, Bureau of Economic Geol
ogy, instead of requiring the applicant to inde-
pendently determine the erosion rate. The
General Land Office has adopted this com-
ment because the provision as drafted was
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,too burdensome to individuals: The Bureau of

Economic Geology’s historical erosion rate

, data is adequate for this application process.

However, local governments should be aware
that this data does not take into account
short-term (and usually more severe) erosion
caused by storms, hurricanes, or the migra-
tion of tidal inlets.

One commenter asked that the last sentence
of §15.3()(4)(1)(vi), now §15.3(s)(4)(D)(iii), re-
lating to a local government's consideration of
a proposed activity’s impact on flood protec-
tion, be deleted. The information identified in
this sentence should be considered by local
governments when issuing or denying certifi-
cate applications; therefore, this sentence
was not deleted. However, based on this
comment, this sentence was modified to
more clearly state the sort of information that
is required.

Many comments were received on
'§15.3(1)(5), now §15.3(s)(5), requesting that
the word "or" between "dune protection per-
mit" and "beachfront construction certificate”
be deleted and replaced with "and/or". The
General Land Office has adopted this sug-
gestion, as activities requiring a permit will
typically also require a certificate, One
commenter suggested that the word "prelimi-
nary” be deleted from the first sentence of
§15.3(1)(5), now §15. 3(s)(5), relating to mas-
ter planned development. The General Land
Office has adopted this suggestion to avoid
confusion regarding what is "preliminary”. A
commenter noted that §15.3())(5), now
§15.3(s)(5), appeared to allow local govern-
ments considerable latitude in proceeding
with approval of master planned development
before state review. Local governments retain
any authority they now have to approve such
use plans. Both the state and local govern-
ments have increased authority over land use
plans regarding impacts to dunes, dune vege-
tation, and public beach use and access.

Another commenter expressed concern that
in §153()(5), now §153(s)}(5) , and
§15.3(1)(6), now §15.3(s)(5)(C), the state and
local governments need not approve any ap-
plication. Because some proposed activities,
if permitted, may violate the- statutes, this
subchapter, or a local government's plan,
there is no guarantee that applications will be
approved. The purpose of this subchapter is
to provide standards for persons and local
governments respectively proposing and re-
viewing construction. This commenter further
stated that there is considerable unceriainty
regarding repair of structures after a storm.
The provisions in this subchapter,

§15.3(m)(4), now §15.3(t) (4), and §i5.5(c), .

relating to post-storm repairs, are intended to
provide certainty. No change was made
based on this comment.

One commenter requested that
§153()(5)(A), now §153(s)(5)(A), be
changed to provide that local governments
must consider the applicant’s proposal, as
opposed to the applicant’s ability, to mitigate
effects on dunes, dune vegetation, and beach
use and access. This suggested change has
been adopted, as the local government must
review the mitigation proposal, not just the
applicant’s ability to mitigate. Based on this
comment, §15.4(f) has been modified to clar-

ity that if, for any reason, an applicant cannot
deimonstrate the ability to mitigate adverse
effects on dunes and dune vegetation, the
local govemment is not authorized to issue
the permit or certificate. Section 15.5 has not
been modified based on this comment be-
cause encroachments on the public beach
are prohibited in §15.5(c) and impairment of
public beach access points is strictly limited
in §15.5()(2). Another commenter requested
that §15.3(1)(5)(A), now §15.3(s)(5)(A) be
modified to include local government consid-
eration of effects to dunes, dune vegetation,
and public beach use and access. This sug-
gested change was adopted.

Based on many comments received, the
General Land Office has modified the lan-
guage and content of §15.3(1))(5)(B), now
§15.3(s)(5)(B), relating to land use plans. The
term "land use plan® has been replaced with
"master planned development®. As revised,
new §15.3(8)(5)(B) provides that local gov-
ernments may approve master planned de-
velopments (now defined in §15.2) under a
separate ordinance or county commissioners
court order, and not under ils dune protection
and beach access plan. The separate ordi-
nance or court order is subject to the ap-
proval of the General Land Office and
Attorney General’s Office with regard to the
dune protection and public beach access and
use provisions. The provisions of the sepa-
rate ordinance or court order shall be consis-
tent with this subchapter and the statutes.

Local governments that authorize master
planned developments pursuant to their dune
protection and beach access plans shall do
so subject to the procedural and substantive
requirements of this subchapter.

Regarding §15.3([)(6), now §15.3(s)(6), a
commenter expressed concern that congres-
sionally authorized projects might be im-
pacted by the denial of a dune protection
permit. This commenter requested that an
exemption for federal projects be added be-
cause the impacts of such projects are
documented pursuant to the National Envi-
ronmental Policy Act, 42 United States Code,
§4321, et seq. Unless otherwise exempt un-
der the Dune Protection Act and the Open
Beaches Act, or on the grounds of federal
supremacy pursuant to the United States
Constitution, Article VI, clause 2., federal ac-
tivities are not exempt. No change was made
based on this comment.

One commenter requested that the word "fi-
nal” be added before "permit or certificate” in
§15.3()(6)(A), now §15.3(s)(6)(A), relating to

, state agency comments. To add the term

"final" would imply that there is more than one
type of permit and certificate. The Dune Pro-
tection Act and the Open Beaches Adt, re-
spectively, authorize local governmenis to
issue only permits and certificates, not final
permits or cedificates or non-final permits or
certificates. Because such a modification is
not authorized by either statute, no change
was made based on this comment.

With regard to §153()(6)(A), now
§15.3(s)(6)(A), one commenter stated that
permits should be issued on the local level
only and that the state should only enforce
violations. Because this section is already
consistent with this comment, no change was

made. Regarding §15.3())(6)(A), now §i5.
3(s)(6)(A), at a public hearing, one person
asked if local governments could issue a per-
mit even if the slate agencies negatively com-
mented on the application. Yes. Local
governments have the exclusive authority to
issue permits. If the state identifies potential
violations of a local government’s plan and
that local government issues the permit or
certificate, the state may use the various en-
forcement options in the Dune Protection Act,
§63.181, and the Open Beaches Act,
§61.018, to secure local government compli-
ance. No change was made based on this
comment.

Eighteen comments were received on
§15.3(1)(6)(A), now §15.3(s)(6)(A), relating to
the lack of a time limit for state agency com-
ment on permits and certificates. Based on
these comments, the General Land Offico
has clarified that local governments may is-
sun a permit and certificate even if the state
does not comment.

Four commenters asked that §15.3(1)(6), now
§15.3(s)(6), he amended. One asked that the
General Land Office state that public hear-
ings are statutorily required for dune protec-
tion permits in the Dune Protection Act,
§63.056(a), but not for beachfront construc-
tion cerdificates. The others asked that
§15.3(1)(6)(A), now §15.3(s)(6)(A), be modi-
fied to require local governments to hokd pub-
lic meetings, not public hearings, when
deciding whether to issue permits or certifi-
cates. The General Land Office has clarified
this provision, but the requirements as to
whether a "hearing” or "meeting"” is required
are governed by the Administrative Proce-
dure and Texas Register Act, Texas Civil
Statutes, Article 6252-13a, and the Open
Meetings Act, Texas Civil Statutes, Article
6252-17, unless otherwise provided in the
Open Beaches Act and the Dune Protection
Act.

Three commenters requested various
changes to §15.3()(7), now §15.3(s) (7), re-
lating to local government review. One
commenter suggested that the General Land
Office add that a local government must con-
sider whether the activity complies with the
local government's dune protection and
beach access plan. Another commenter was
concerned that this provision was vague and
suggested that it be clarified by adding con-
sideration of dune protection standards and
beachfront construction standards. These
suggestions have been adopted, as such
consideration is clearly required under the
statutes. Another commenter expressed con-
cern that §15.3()(7)(E), now §15.3(s)(7)(E),
might expand local government review to
such areas as tax liabilities. The General
Land Office has clarified this provision based
on these comments. Another commenter re-
quested that this provision be modified by
adding that local governments shall consider
resource information made available to them
by federal and state resource entities. This
provision has been so modified.

Seven comments were received on §15.3(m),
now §15.3(t), relating to changes in construc-
tion methods and materials for permitted or
certified consiruction activities. Based on
these comments, the General Land Office
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has limited the project changes which require

a new permit or certificate o those changes .

which adversely affect dunes, dune vegeta-
tion, and public beach use and access within
the geographic scope of this subchapter.

One commenter requested that master
planned development, or a land use plan, be
exempted from §15.3(m)(1), now §15.3(1)(1),
relating to the one-year term of permits and
cedificates. Based on this comment, new
§15.3(1)(2) has been added. In addition, the
General Land Office has replaced the term
"land use plan" with "master planned devel-
opment”.

Sideen comments were received on
§15.3(m)(1), now §15.3(t)(1), relating to the
terms of permits and cerlificates. Suggested
terms ranged from 18 months to five years.
While the reasons for the expansion of the
terms varied, all commenters agreed that a
one-year term would adversely impact devel-
opment. Based on these comments, the Gen-
eral Land Office has modified the term limits
of permits. The time limit for local government
relention of administrative records, as pro-
vided in §15.3(n)(2), now §15.3(u)(2), has
also been changed to be consistent with the
changes made to new §15.3(1)(1). These
commenters also expressed concern over
provisions related to renewal of permits and
certificates. Maiiy commenters stated that the
term of the renewed permit or certificale
should be entirely within a local govemment's
discretion. This provision has been modified
. based on these comments.

One commenter stated that §15.3(m)(1), now
§15.3(t)(1), containing the requirement that
permittees resubmit all of the original applica-
tion information as part of the application for a
renewal, was far too burdensome. The Gen-
eral Land Office agrees. This provision has
been modified to require local governments to
keep the original permit or certificate applica-
tion until the deadline for renewing the permit
or certificate has passed. Permittees will not
need to submit the same information twics.
Three commenters suggested that the Gen-
eral Land Office modify §15.3(m)(1), now
§15.3(t)(1), 1o provide that permittees shall
begin construction within two years of permit
issuance. That requirement has not been
added.

Fowr commenters  suggested that
§15.3(m)(2), now §15.3(1)(3), be modified to
grandfather previously permitted activities.
The General Land Office has added
"pursuant to its dune protection and beach
access plan” after "by a local government" to
clarify this issue. Two commenters suggested
changes to §15.3(m)(2), now §15.3(1)(3), re-
lating to validity of permits issued in violation
of a local government's plan or after a mate-
rial change has occurred. Based on these
comments, this provision has been changed
to state that such permits are "voidable”, not
"void". In addition, as recommended by one
of these commenters, the phrase "at the time
the permit or certificate was issued” was
added.

-One commenter requested that the General
Land Office modity §153(m)(3), now
§153(t)(4), to state that material changes
"can include” the listed conditions, replacing
the statement that material changes "include”

the listed conditions. This suggested change
was not adopted because this provision ad-
dresses changes to the proposed construc-
tion sita. Local governments may address the
definition of “"material®, with respect to
changes, in the local plans. One commenter
asked whether §15.3(m)(3), now §15.3(t)(4),
would require an applicant to go through the
entira permit application process again if, at
the last minute, the required information were
unavailable. Local governments could, in that
inslance, wait to make any decision on the
permit and allow permittees to gather the
missing information and append it to the origi-
nal application without requiring that another
application be prepared. No change was
made based on this comment.

One commenter asked that the last sentence
of §15.3(m)(4), now §15.3(t) (5), be deleted.
This subchapter complements the Attorney
General's existing post-storm construction
policy. The General Land Office will not pro-
muigate rules at odds with that policy. The
Open Beachés Act does not authorize the
construction of structures on the public
beach. Post-slorm construction on the public
beach may only be undertaken in very limited
circumstances, as allowed under traditional
enforcement of the Open Beaches Act and
now under this subchapter. Under the Open
Beaches Act, permits and certificates issued
prior to a storm authorizing construction of
structures landward of the public beach are
no longer valid if that storm causes the public
beach easement to migrate so that the con-
slruction site encroarches on the public beach.
At that point, a permittee must apply for an-
other permit, as the first permit authorized
construction landward of the public beach,
not construction on the public beach. There-
fore, §15.3(m)(4), now §15.3(1)(5), prohibits
post-storm construction, maintenance, and
repair of structures on the public beach under
the authority of permits or certificates issued
prior to a storm. Because this provision
merely states the law as provided in the Open
Beaches Act, this suggestion was not
adopted. One commenter noted that
§15.3(m)(4), now §15. 3(1)(5), fails to state
who enforces the termination of the permit.
Permittees are required to cease construction
after the public beach boundary migrates to
the site of the construction. The local govern-
ment may enforce the termination pursuant to
its local plan, and the state may enforce it
pursuant to the enforcement provisions in the
Open Beaches Act, §61.018. The General
Land Office has clarified that §15.3(m)(4),
now §15.3(t)(5), applies to any migration of
the public beach boundary, whether natural
or arlificial. This commenter was also con-
cemned that the termination of the permit or
certificate could result in a lawsuit. While that
is certainly a possibility, a lawsuit could also
result if a permittee were to continue con-
struction after the landward migration of the
public beach boundary. Because the termina-
tion of the permit or certificate gives notice to
the permittee and provides certainty to the
regulated community, no change was made
based oh this comment.

One commenter asked that the General Land
Office medity §15.3(n), now §15.3(u), to re-
quire  local govemments to provide
permittees, as well as the state agencies,

copies of the administrative record. In addi-
tion, this commenter asked that the permittee
ba notified when a state agency requests the
administrative record. This suggestion has
been adopted because the permittee has the
right to see the administrative record and the
right to know if the state is reviewing the
permitied or cerlified activities.

A commenter requested that §15.3(n)(1)(B),
now §15.3(u)(1)(B), be modified by adding
that the record should consist of a recorr of
final decisions, whether the permit or certifi-
cate was granted or denied. This change was
adopted.

Another commenter asked that the General
Land Office amend §15.3(n)(1)(B), now
§15.3(u)(1)(B), to allow local governments to
provide the minutes, not the transcripts, of the
local government's meeting at which the deci-
sion whether to issue the permit or certificate
was made. The General Land Office has
amended this provision based on this sug-
gestion and statutory requirements. Under
the Open Meelings Act, Texas Civil Statutes,
Article 6252-17, §3B, local governments are
required to prepare and refain minutes or
make a tape recording of each of their open
meetings. This provision has been further
amended 1o require local governments to pro-
vide the state with a copy of the minutes, a
tape of the meeting, or a transcript, if any. If a
local government has a transcript of the
meeting already prepared, the local govern-
ment shall submit the transcript.

Three commenters stated that §15.3(n)(2),
now §15.3(u)(2), which provides that local
governments must submit the administrative
record 1o the state, places too high a burden
on local governments. This, provision has
been clarified to require local governments to
send the slate agency only the parls of the
administrative record which were not previ-
ously submitied to the state as part of the
slate review of the application. These
commenters asked that the General Land Of-
fice modify this provision to provide only that
local governments make the record "avail
able" for inspection by the state. Such a mod-
ification would in many cases prevent the
state from reviewing the administrative record
attogether, as the General Land Office and
the Attorney General’s Office do not have
representatives located in all areas along the
coast. Therefore, no change was made
based on this suggestion.

One commenter asked that the General Land
Office add a new section requiring local gov-
ernments to review permitted and certified
sites and, if appropriate, issue a certificate of
completion to demonsirate that the terms of
the dune protection permits and beach con-
struction certificates have been fulfilled. This
suggested change has not been adopted, as
it places an unnecessary burden on local
governments. The local governments will un-
doubtedly be monitoring activities during con-
struction to determine compliance with
permits and certificates. The local govern-
ment. may, at its discretion, issue a certificate
of completion, but there is no compelling reg-
ulatory reason to do so.

Section 15.4.
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One commenter requested that the General
Land Office clarify the procedural require-
ments a local government must follow when
issuing, denying, or conditioning a dune pro-
tection permit. The General Land Office has
modified §15.4 on the basis of this suggestion
and those provisions are now contained in
§15.4(), (d), and (e). The modifications in
§15.4(b) clarify that the local government
shall make the following determinations prior
to issuing a permit: the proposed activity is
not a prohibited activity as defined in §15.
4(c), §15.5, or §15.6; the proposed aclivity
will not materially weaken dunes or dune veg-
etation based on the application of technical
standards resulting in substantive findings un-
der §15.4(b), now §15.4(d); and there are no
practicable alternatives to the proposed activ-
ty and the impacts cannot be avoided as
provided in §15.4(d)(1), now §15.4())(1). The
General Land Office has further clarified the
sequence of events which should occur when
a proposed activity will not materially weaken
dunes, but will result in damage to dunes. In
addition, the General Land Office has reor-
dered §15.4 for clarification based on this
comment.

Another commenter suggested the addition of
a section in §15.4 or §15.6 addressing pro-
tection of historic and archaeologic re-
sources. The Texas Hislorical Commission
has the authority to regulate historic and
archaeologic resowrces within its jurisdiction.
Local governments may be otherwise re-
quired, pursuant to the Historical Commis-
sion's regulations, to' comply with any
notification procedwes promuigated by that
commission. Therefore, no change was made
based on this comment.

Two commenters asked that the General
Land Office modily the language in §15.4(a)
that addresses activities "seaward of critical
dune areas". Because that phrase seemed to
confuse the public, the phrase has been
changed to "a critical dune area and seaward
of a dune protection line" in §15.4(a) and
wherever it appears in this subchapter.

One commenter requested that "within a criti-
cal dune area or seaward of a dune protec-
tion line" be added after "dune vegetation” in
§15.4(b), now §15.4(d). Because this addition
will clarify the geographic scope of this
subchapter, the suggested modification was
made.

A commenter requested that §15.4(b), now
§15.4(d), be modified by listing only material
weakening of dunes as a criterion for denying
a permit. This suggestion has been adopted,
as the Dune Protection Act, §63.054(a), pro-
hibits "material weakening® but not damage.
This commenter also asked that the General
Land Office add "or materially damage" be-
fore "dune vegetation" in §15.4(b), now
§15.4(d), as provided in the Dune Protection
Act, §63. 054(a). This provision was changed
based on this comment. This commenter also
suggested modification of §15.4(b), now
§15.4(d), to reflect the statutory language
found in the Dune Protection Act, §63.054(b).
This provision was modified based on this
comment. However, it should be noted that
this subchapter requires that local govern-
ments consider impacts on surounding
dunes and dune vegetation when considering

whether to issue a permit. All dunes are geo-
logically linked. To assert that damage to one
dune is solated damage is to ignove the sci-
entific reality that dunes are composed of an
entire support system, and all dunes rely or
the dunes surrounding them. This commenter
requested that the word "erosion” in §15.4(b),
now §15.4(d), be deleted. Because the Gen-
eral Land Office is statutorily required to re-
spond to the problem of erosion, and because
dunes serve the vital function of storing and
transporting the sand which slows the erosion
process, this suggested change was not
adopted. One commenter stated that
§15.4(b), now §15.4(d), appeared to effec-
tively stop all alteration of dunes because
local governments would be required to reject
a permit application for proposed activities
similar to existing construction on adjacent
properties. This interpretation is not sup-
ported by the language contained in §15.4(0),
as drafted. However, §15.4(b) has been mod-
ified based on other comments.

One commenter inquired whether the Gen-
eral Land Office has determined what level of
damage constitutes "material weakening".
The General Land Office has added criteria to
address this concern regarding §15.4(d),. now
§15.4(f). Two commenters asked that the
General Land Office clarify the substantive
standards of review in §15.4(), now
§15.4(d), which a local government must em-
ploy when reviewing a permit application.
Based on these comments, as well as confu-
sion expressed by the public, the General
Land Office has clarified this provision to
state that the local government must deter-
mine that no material weakening will occur as
a result of the proposed activity. Second, the
General Land Office has provided technical
standards for the determination of material
weakening. Regarding §154(), now
§15.4(e), two commenters stated that the per-
mit process was too detailed and expansive
for a single-family dweliing permitiee. The
permit application requirements in §15.
3(1)(4), now §15.3(s)(4), have been modified
pursuant 1o this and other comments. Based
on these comments, the General Land Office
has modified §15. 4(b), now §15.4(e), consis-
tent with the modifications in §15.3()(4), now
§15.3(s)(4).

Two commenters asked that §15.4(b)(2), now
§15.4(e)(2), and §15.4(c) be maodified to re-
quire local governments to consider only im-

pacts to dunes and dune vegetation within,

critical dune areas and seaward of the duns
protection line. This suggested change has
been adopted, as the local ‘government is
only required to protect the areas seaward of
the dune protection line and within critical
dune areas. However, local governments are
encouraged to use all existing authority they
may have to protect all dunes.

One commenter asked whether the General
Land Office infends to prevent businesses
from operating on the beach or the
beach/dune system. This subchapter does
not prohibit the operation of most types of
businesses landward of the public beach.
However, under §15.4(b)(4), now §15.4(e)(4),
consiruction of new industrial facilities is pro-
hibited. Construction and operation of other
businesses may be allowed, pursuant {o the
requirements of this subchapter, the statutes,

and any other applicable laws. As 1o the in-
quiry regarding the public beach, activities
such as construction and operation of
businesses on the public beach are viewed
as encroachments. Any impairment of public
beach use, enjoyment, or access must be
certified by the local government as consis-
tent with its dune protection and beach ac-
cess plan. Because no change was
suggested and no change seems necessary,
no modification was made to this subchapter
based on this comment.

One commenter requested the deletion of
§15.4(b)(4)-(7), now §15.4(e)(4) -(7), and
§15.4(b)(9)-(32), now §15.4(e)(9)-(11), on the
grounds that those provisions were not spe-
cifically identified in the Dune Protection Act,
§63.054(b), relating to local government con-
siderations when determining whether to
grant a permit. However, the Dune Protection
Act, §63.054(b), provides, in addition to the
items listed for local government consider-
ation, that local governments shall consider
the requirements for the protection of critical
dune areas. Local government consideration
of §15.4(b)(4)-(7), now §15.4(e)(4)-(7), and
§15.4(b)(9)-(12), now §15.4(e)(9)-(11), is an
integral component of protection of critical
dune areas. Section 15.4(b)(4) is necessary
because the preconstruction dune type, dune
height, and dune vegelation is essential infor-
mation to a local government when determin-
ing if an activity will materially weaken dunes.
Regarding §15.4(b)(5), now §15. 4(e)(5),
knowledge of the local erosion rate will en-
able the local government to better evaluate
the potential effect of the location and design
of the proposed construction on local sand
movement. The object of this evaluation is to
decrease the risk of flooding and acceleration
of erosion, and the vulnerability of the pro-
posed construction to these forces as well.
Section 15. 4(b)(6), now §15.4(e)(6), was not
deleted because to issue a permit for con-
struction that will adversely affect dunes, a
local government must have assurance that
the damage will be effectively compensated
for (in order to achieve the required 1:1 crite-
ria). Section 15.4(b)(7), now §15.4(e)(7), is
essential to determine whether the proposed
activity will cause excessive or misdirected
channelling of stormwater which could erode
dunes and adjacent properties. Because
knowledge of the vegetation type and percent
cover is necessary for determining if a dune
will be weakened, §15.4(b)(9) was not de-
leted and has been incorporated into
§15.4()(4), now §15.4(e)(4). Section
15.4(b)(10), now §15.4(e)(9), is necessary to
heip the local government minimize the dam-
aging effects of hurricanes and erosion. The
information in §15.4(b)(11), now §15.4(e)(10),
is necessary for the local government to de-
termine whether special construction or ele-
vation standards apply to that project site.
Section 15.4(b)(12), now §15.4(e)(11), will
help the local government determine the best
mitigation methods for its portion of the coast.
Local governments may collect mitigation in-
formation from permit applications, dune veg-
etation experis, or as provided by the state.
Individual applicants may not have to bear
the burden of gathering this information for
the local government and should contact the
permitting authority for assistance. Therefore,
no change was made based on these com-
ments.
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Eight commenters requested that the type of
erosion rate data required be clarified in
§15.4(b)(5), now §15.4(e)(5). This subsection
has been modified to include the most recent
local historical erosion rate data as published
by the University of Texas at Austin, Bureau
of Economic Geology. In addition, based on
these comments, the General Land Office
has added new §15. 3(s)(4)(E) which pro-
vides that the General Land Office shall be
the state contact for erosion rate data ques-
tions.

One commenter suggested that §15.4(b)(5),
now §15.4(e)(5), be modified by replacing
*will" with "may" in both cases where "will®
appears. This suggested modification has
been adopted.

Two commenters requested that the General '

Land Office modify §15.4(b)(8), now
§15.4(e)(8), regarding floral and faunal habi-
tat. Based on these comments, §15.4(b)(8),
now §15.4(e)(8) has been modified, athough
the language suggested was not adopted.

One commenter expressed concern that
§15.4(c) would prohibit implementation of any
shore protection project or beneficial use of
dredged material from federal navigation pro-
jects for beach nourishment and would ad-
versely affect federal navigation projects as
well. Federal projects are exempt pursuant to
the Open Beaches Act and the Dune Protec-
tion Act, where so provided. In addition, tede-
ral agencies are exempt under the
supremacy clause, United States Constitu-
tion, Article VI, clause 2., unless otherwise
provided in the United Stales Code. However,
a federal agency may be prohibited from con-
ducting activities which are certified by the
state as inconsistent with the Texas Coastal
Management Program (pursuant to the
Coastal Zone Management Act, 16 United
States Code, §1451, et seq), once the pro-
gram is adopted. Therefore, no change was
made based on this comment.

One commenter requested that the General
Land Office delete §15.4(c)(1) and
§§15.4(c)(1)(A)-(B), relating to moving sand
off of the construction site. This commenter
slated that the deletion of these subsections
was necessary to conform with the Dune Pro-
fection Act, §63.121, and the Open Beaches
Act, §61.011(d)(6). However, those provi-
sions provide the General Land Office’s gen-
eral authority to, respectively, promulgate
rules for the protection of critical dune areas
and promulgate rules regarding beachfront
construction within the statutorily defined geo-
graphic scope which affects or may affect
public beach use and access. There is noth-
ing in either of those sections which prevents
the General Land Office from prohibiting the
activities described in  §15.4(c)(1) and
§§15.4(c)(1)(A)-(B). Moving sand ow of the
beach/dune system depletes the local sand
budget (which harms both dunes and
beaches) and, therefore, aggravates erosion.
Pursuant to the general authority vested in
the General Land Office and the technical
justification for exercising the general author-
ity in these provisions, no change was made
based on these comments.

Two commenters requested that
§15.4(c)(1)(B) be modified by adding "or ap-
proved dune enhancement and beach nour-

ishment projects”. The suggesied addition
was adopted for accreting areas only.

Six commenters asked that the General Land
Office modify §15.4(c)(2), now §15.4(c)(2)
and (3), to state that depositing sediments of
a "significantly” different grain size and miner-
alogy in crifical dune areas or seaward of a
dune protection line is prohibited, as opposed
to prohibiting material which is simply differ-
ent. The General Land Office has adopted the
term "unacceptable” instead of "significantly
different”, as it has been pointed out that it
might be extremely difficult to conduct beach
nourishment projects without the modification.

Three commenters requested that §15.4(c)(2)
be modified to exempt materials related to the
installation or maintenance of public beach
access roads running generally pemendicular
to the public beach. Because the Open
Beaches Act requires local governments to
preserve and enhance public beach use and
access, this suggested change was adopted.
Regarding §15.4(c)(2), one commenter stated
that the placement of fill might require a
United States Army Corps of Engineers per-
mit, if the area of fifl deposition were deter-
mined to be wetlands. Because no change
was suggested, no change was made based
on this comment. A commenter requested
that the General Land Office change §15.
4(c)(2) to base the prohibition against depos-
iting contaminated sediments on the concen-
tration, and not the presence, of
contaminants. The General Land Office has
adopied this suggested change. Also based
on this comment, the General Land Office
has modified all other references to "toxic"
materials or "contaminants” in this subchapter
to conform to the modifications to §15.4(c)
).

One commenter stated that there seemed to
be an inconsistency between §15. 4(c)(4),
now §15.4(c)(5), relating to the prohibition of
construction and operation of industrial facili-
ties, and the definition of industrial facilities in
§15.2. These provisions are consistent. The
prohibition exempts facilities which are al-
ready operating in full compliance with all
relevant laws. Section 15.4(c)(4), now
§15.4(c)(5), has been modified to clarify this
point.

Four commenters stated that §15.4(c)(5),
now §15.4(c)(6), was too restrictive, as it ap-
peared to prohibit the use of ali recreational
vehicles seaward of the dune protection line
and within critical duna areas. it does. As
provided in the Dune Protection Adt,
§63.057(a), and pursuant to the General Land
Office’s authorily under §63.121, local gov-
emments shall not issue a permit for the
operation of recreational vehicles seaward of
a dure grotection fine.

Eleven commenters commented on
§15.4(c)(7), now §15.4(c)(8), relating to the
prohibition of construction of concrete slabs.
These commenters suggested amendments
ranging from deleting the subsection to ex-
empting single-family dwellings. However,
one commenter stated that constructing a
slab on grade was a "silly idea”. Two other
commenters recommended leaving the state-
ment because concrete slabs are in effect
hard erosion response structures like sea-
walls and shoukd be treated as such. Con-

crete slabs or other impervious surfaces can
increase the loss of sand or vegetation in
dunes. In some areas.of the Texas coast,
dunes are lowered (in some cases, by 10
feet) to the FEMA base flood elevation. The
people that lower dunes to that elevation do
not understand that FEMA’s "base flood ele-
vation” relates to the minimum appropriate-
height of structures for protection from fioods,
not to dune height. In fact, the base flood
elevation is based in part on the existing
condition of dunes and dune complexes. Ac-
tivities which alter dunes may result in higher
base flood elevations and may adversely af-
fect a community's participation in the na-
tional flood insurance program. In addition,
the sand removed from the dune is inevitably
lost from the beach/dune system. When the
remnant of the dune is graded and a concrete
slab or impervious surface replaces the dune,
the exchange of sand within the beach/dune
system is limited. FEMA recogrizes the dif-
ferences of expert opinion among designers
and engineers as to the use of slabs on grade
and grade beams in eroding areas. Ther use
may improve the lateral resistance of pile
foundations; however, they may also increase
the wave forces on the foundation and the
scour around ths foundation. Because of the
volume and cogency of comments, the Gen-
eral Land Office has modiiied ihis subseciioi.

One commenter asked whether the term
"waste" in §15.4(c)(8), now §15. 4(c)(9), in-
cluded organic matter such as Christmas
trees. Because Christmas trees and other
organic matter are frequently used to recon-
struct dunes, this provision has been
amended fo exclude the deposition of such
organic matter when properly permitted by a
local government. Another commenter stated
that §15.4(c)(8), now §15.4(c}(9), would pre-
vent the use of gravel and caliche as con-
struction materials. The subsection has been
modified to include “that are not part of the
permitted on-site construction”.

Two commenters asked that the General
Land Office clarify §15.4(c)(9), now
§15.4(c)(10), relating to the prohibition of cis-
terns, septic tanks, and septic fields seaward
of any structure. Section 15.4(c)(9), now
§15.4(c)(10), has been modified, based on
these comments, to provide that the cisterns,
septic tanks, and septic fiekls are to be land-
ward of the structures which thay service, not
landward of any structure located on the site.

Fow commenters asked that the General
Land Office expand the scope of
§15.4(c)(10), now §15.4(c)(11), to include
fireworks and firearms except in cases where
public safely is at issue. Because this sort of
regulation is best addressed through local
government police power, relating to public
safety, no change was made based on this
comment. In addition, one commenter asked
that the General Land Office expand this pro-
vision to include seismographic charges.
Seismographic charges not direcily related to
the production of oil and gas are prohibited as
the subchapter is drafted. If such charges are
reiated to oil and gas production, then no
permit is required pursuant to the Dune Pro-
tection Act, §63.052.

Two commenters asked that the General
Land Office specify in §15.4(d), now §15.4(f),
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that the mitigation sequence is required for

damage to dunes and dune vegetation sea-
ward of the dune protection line and within
critical dune areas. This suggested change
has bean adopted, as those will be the areas

regulated by local governments. However,

the Genergl Land Office recommends that
local govemments should use all of their ex-
isting authority to require persons to mitigate
damage {o dunes and dune vegetation wher-
ever it occurs.

Four commenters asked that the General
Land Office replace "damage” with "adversely
affect” or "adverse effect”, where appropriate,
in all cases where "damage® appears in
§15.4(d), now §154()). This suggested
change has been adopted, as the Dune Pro-
tection Act, §63.091, prohibits damaging, de-
stroying, or removing a sand dune or a
portion of a sand dune as well as killing,
destroying, or removing in any manner any
vegetation growing on a sand dune within the
geographic scope of the regulations. There-
fore, the term "damage" is too namwow. In
addition, bacause this provision has appar-
ently caused some confusion to the public,
§15.4(d), now §15.4(f), has been modified.
The General Land Office has added defini-
tions of "effect” and "affect” to §15.2 in re-
sponse to numerous requests.

Many commenters expressed confusion relat-
ing to the mitigation sequence required in
§15.4(d), now §15.4(f). Based on these com-
ments, the General Land Office has restruc-
tured and modified §15.4(d), now §15.4(D), to
clarify the relationship between the mitigation
sequence and a local govemment’s decision
to tssue, deny, or condition a permit.

One commenter requested that in §15.4(d),
now §15.4(f), the General Land Office require
local governments to send permits to the
Texas Parks and Wildiife Department for re-
view and comment relating to impacts to fish
and wildlife. The General Land Office will
endeavor to coordinate with the Texas Parks
and Wildlife Department on a case-by-case
basis when a proposed activity will impact the
natural resources within that agency’s juris-
diction. In addition, the Texas Parks and
Wildiife Department has its own regulatory
requirements for aclivities impacting the natu-
ral resources within its jurisdiction.

In §15.4(d), now §15.4(f), one commenter
suggested that “"washover channel® be
changed to "washover area”. This subsection
was modified as suggested. Another
commenter asked whether impacts caused
by aclivities undertaken prior to the effective
date of this subchapter woulkd have to be
mitigated. This subchapter will not be retroac-
tively applied by either the General Land Of-
fice or local governments. While this question
pertains to dune protection, it should be noted
that, under the Open Beaches Adi, the Attor-
ney General's Office relains its traditional en-
forcement authority for all encroachments on
public beach use and access.

A commenter asked whether a pipeline trans-
port company would have to mitigate for dam-
age to dunes and dune vegetation as
“provided in §15.4(d), row §15.4(f). Yes, pipe-
lines constructed for the purpose of commer-
cial transportation of oil and gas or any other
substance are regulated and not exempt from

the permit requirements under the Dune Pro-
tection Act and this subchapter, including
§15.4(d), now §15.4(f).

One commenter suggested that "practicable”,
as used in §15.4(d)(1), now §15.4()(1), re-
quires a valus judgment which may be unac-
ceptable and suggested leaving that phrase
out of this seciion. Without the use of the
term “practicable”, avoidance of adverse ef-
fects would be required in all circumstances,
resulting in a prohibition of all actions which
adversely affect dunes and dune vegetation.
This provision is not drafied to prohibit all
activities which have such adverse effects.
Rather, this provision requires local govern-
ments and permittees to carefully consider
the best means and methods for avoiding
such adverse effects based on the "practica-
bility" of those means and methods. No
change was made based on this comment.

A commenter asked why the General Land
Office is only requiring protection of critical
dune areas and dunes seaward of a dune
protection line in §15. 4(d)(1), now
§15.4(f)(1). These dunes and dune areas rep-
resent the extent of the jurisdiction to protect
dunes of, respectively, the General Land Of-
fice dénd local governments as provided in the
Dune Protection Act, §63.012 and §63.121.
No change was made based on this com-
ment.

One commenter asked that the General Land
Office madify §15.4(d)(1), now §15.4(f)(1), to

provide that local govermnments may require -

permittees to aveid "material® damage to
dunes and dune vegetation. Based on other
comments, "damage” has been replaced with
"adverse effects” wherever it appears in rec-
ognition that the term "damage" does not
accurately cover all of the effects to dunes
and dune vegetation described in the Dune
Protection Act, §63.091, relating to conduct
prohibited without a properly issued permit.
No change was made based on this com-
ment.

A commenter requested that §15.4(d)(1)(A),
now §15.4(f)(1)(A), be amended to clarify
which pipelines are exempt and which are
regulated. The provision was modified. This
commenter also stated that the exemption in
the Dune Protection Act, §63.052, is broader
than implied in §15.4(d)(1)(A), now
§15.4(f)(1)(A). However, the slatutory exemp-
tion is namowly confined to production of oil
and gas. The General Land Office is using
the common oil and gas industry interpreta-
tion of production of oil and gas to provide
that the statutory exemption includes activi-
ties directly related to oil and gas production
and exploration. Because virtually any pipe-
line could be construed to be "related to”
production of oil and gas, the restriction pro-
vided in §15.4(d)(1)(A), now §15.4(f)(1)(A), is
essential to determine the extent of the ex-
emption. This commenter also stated that the
reference to an exempt facilly in
§15.4(d)(1)(A), now §15.4(f)(1)(A), was con-
fusing. This provision was modified based on
this comment.

Two commenters asked that the General
Land Office delete "across barier islands” in
§15.4(d)(1)(A)(), now §15.4(N(1)(A). This
saction was modified as recommended.

.

One commenter asked the General Land Of-
fico . to _clarify §15.4d)(1)(A)G), now
§15.4(1)(2)(A), relating to conditions under
which a local government may allow
permittees to construct pipelines across dune
areas. The General Land Office has modified
this provision based on this comment.

In §15.4(d)(1)(A)([i), now §15.4()(2)(A), one
commenter asked if the local govermment is
required to issue a permit for non-exempt
pipelines where there is no "practicable alter-
native”. A local government may issue a per-
mit, but it is not required to do so. No change
was made based on this comment.

A commenter requested that the General
Land Office add "critical" after "crossing” in
§15.4(d)(1)(A)i), now §15.4(N(2}(A). This
suggested change was adopted, as the gso-
graphic scope of state and local protection of
dunes under the Dune Protection Act is lim-
ited, respectively, to the critical dune areas
located within 1,000 feet of mean high tide
and those dunes located seaward of the dune
protection line. However, the General Land
Office strongly encourages local governments
to use all existing authority to protect dunes
within their jurisdiction, imespective of loca-
tion.

In §15.4(d)(1)(A)(ii), now §15.4(N(2)(A), two
commenters wanted to delete "washover
channels” as an acceptable pipeline location.
Because washover areas are known to be
reactivated during storms, even buried pipe-
lines may be subject to scour and damage.
This subsection has been modified to refiect
the recommendation.

A commenter noted that the "avoidance tech-
niques” in §15.4(d)(1)(A)-(D) were actually
minimization techniques, as they are not de-
signed fo avoid impacts to dunes and dune
vegetation. In response o this comment, the
General Land Office has moved the tech-
niques which are minimization techniques to
new §15.4(1)(2).

Three commenters expressed concern re-
garding §15.4(d)(1)(B), now §15. 4(f)(1)(8B),
relating to construction being located as far
as practicable landward of the foredunes.
One commenter stated that construction
should be located as far landward as practi-
cable from all dunes within critical dune areas
and seaward of the dune protection ling, not
just foredunes. Because the Dune Protection
Act and this subchapter pertain 1o the protec-
tion of citical dune areas and not simply
foredunes, this provision was amended
based on these comments. Two of these
commenters stated that such a "setback” is
not supported by the Dune Protection Act.
This provision does not constitute a "set-
back". Rather, it is to be used by iocal gov-
emments and permitiees to avoid adverse
effects to dunes and dune vegetation within
critical dune areas and seaward of a dune
protection line. The adverse effects on those
dunes and that dune vegetation proportion-
ately decrease as the distance between them
and construction increases. In addition, this
requirement is qualified by the determination
that such location is “practicable”. Because
this provision directly relates to the General
Land Office's authority to adopt rules for the
protection of critical dune areas, pursuant to
the Dune Protection Act, §83. 121, no change
was made based on these comments.

¢ Adopted Sections

February 2, 1993 18 TexReg 675



Four commenters requested that the General
Land Office clarify that §15. 4(d)(1)(B)(), now
§15.4(f)(1)(B), applies to construction sea-
ward of the dune protection line and within
critical dune areas. This clarification has bean
made.

In §15.4(a)(1)B)(), now §15.4(1(2)(), one
commenter suggested that the General Land
Office add "accounting for trends of dune
movement and beach erosion in that area” to
the end of the sentence. This suggestion has
been incorporated info this subchapter.

Four commenters expressed concem that
§15.4(d)(1)B)(H). now §154() (1)(B), and
§15.4(d)(1)(B)(v), now §15.4(H(2)(B)(W), re-

ctpwﬁcbeachacoess Based on these
comments, these provisions have been modi-
fied to clarify that the General Land Office is
not restricting public beach access in this or
any other subsection and local governments
shall only permit a minimum of private beach
access points from subdivisions.

One commenier asked that the General Land
Office modity §154(d)(1)(B) (i), now
§15.4(H)(2)(B)(i), to provide that private pe-
destrian ch access be routed thraugh
washovers or elevated walkways only where
practicable. Two commenters asked that the
General Land Office add restrictions on local
government permits for pedestrian access
through washover channels. Pursuant to
other comments, the General Land Office has
modified the requirement. Because washover
areas may have a history of use for public
access, §15.4(d) (1)(B)(ii), now
§15.4(1}(2)(B)(ii), was modified.

Four commenters requested that the General
Land Office delete washover areas from
§15.4(d)(1)@)(ii)), now §15.4()(2)(B)(i)), and
only require that walkovers be used for beach
access. This suggested change was not
edopted based on the historical use of
washovers as access points. In addition, as
suggested by one commenter, the encour-
agement of the joint use of wakovers has
been added.

Two commenters noted that the General
Land Office had inadvertently omitted
§15.4(d)(1)(B)(iv). This comrection was made
in Texas General Land Office Comrections of
Error published in the October 2, 1992, issue
of the Texas Register (17 TexReg 6810).

Five comments were received on
§15.4(d)(1)(C) and §15.4(d)(1)(C)(), now
§15.4()(1)(C), relating to the location of
roads. The commenters stated either that
these provisions were too restrictive or that
the General Land Office did not have the
authority to establish such. requirements.
Some commenters stated that the require-
ments might result in unmanageable road
paitemns and uneconomical and infeasible
use of the property. These considerations
should enter into the permitting decision by
local governments when determining what is
practicable. Local governments have the dis-
cretion to determine whether the applicant
has planned the location of a road as far
landward as practicable. The Genera! Land
Office has the authority to promulgate rules
for the protection of critical dune areas.
Roagds located un dunes directly and nega-
tively impact dunes. Roads can also impact

. dunes indirectly by affecting natural drainage

and wind pattemns. Under the authority pro-
vided in the Dune Proteclion Act, §63.121,
the General Land Office mandates that local
governments require permittees fo minimize
these impacts using the techniques identified
in §15.4(d)(1)(C) and §15.4(d)(1) (C)(i), now
§15.4((1)(C). Thevefore, no change was
made based on these comments.

Two commenters asked that
§15.4@)(1C)M, now §15.4{)(1)(C), be
strengthened to limit road construction on
dunes or prohibit road construction on dunes.
This provision states that road construction
‘shall be located as far landward of dunes as
practicable, not on the dunes. Section
15.4(d)(1)(C)()), now §15.4(f)(1)(C), has been
modified to clarify this point.

Four commenters wanted "washover chan-
nels” deleted from the list of preferred access
road construction sites in. §15.4(d)(1)(C)(i),
now §15. 4(f)(2)(C)(). Because washover ar-
eas are frequently inundated during storms
and placing any materials (especially impervi-
ous surfaces) within them may cause a haz-
ard to the public and landward state-owned
lands, and given the historic use of
washovers as access points to the beach,
"washover channels" has been deleted from
this subsection.

Two commenters wanted an exact angle for
the orientation of beach access roads to be
specified in  §15.4(d)(1)(C)i), now
§15.4(f)(2)(C)()). The crientation shoi:ld be at
an oblique angle bui the appropriate angle
depends on the prevailing wind direction and
the amount of property available for access-
way construction. In addition, one commenter
opposed the construction of new vehicular
access roads because they become the
"weak place in the nalural dune system™. Any
proposed beach access road must follow the
local government’s approved beach access
plan. The dune protection requirements must
be balanced with the beach access require-
ments. However, nothing in this subchapter is
intended to restrict beach use and access.
Therefore, no change was made based on
this comment.

One commenter wanted §15.4(d)(1)(C)(iii) re-
vised to require that existing vehicular access
roads be reconstructed "if they do not cross
berms of adequate elevation". Most existing
vehicular access roads are at the same ele-
vation as the beach and do not cross berms.
The General Land Office agrees with this
commenter’s suggestion. However, it is best
addressed in §15.4() (2)(C)(i), previously
§15.4(d)(1)(C)(iD)-

Three commenters stated that the General
Land Office appeared to encourage the prolif-
eration of vehicular public beach access
points at the expense of dunes in
§15. 4(d)(1)(C)(m) now §15.4(1)(2)(C)(ii). This

subsection has been modified to clarify the
following points.  First, this provision
establishes & preference for the use of exist-
ing roads, as opposed to the construction of
new roads. Second, a delicate balance must
be achieved between dune protection and
public beach use and access. Local govern-
ments must use all existing authority to pro-
tect dunes, but not at the expence of public
beach use and access. These commenters

suggested that the General Land Office
shouid prohibit the operation of vehicles on
the public beach. The General Land Office
provides no such prohibition in this
subchapter. However, flocal govemments
have the authority to prohibit the operation of
vehicles on the beach if those govermments
provide other means of access consistent
with their dune protection and beach access
plans. For example, a local goverminent may
close the beach to vehicles if that local gov-
ernment provides other access, such as off-
beach parking and pedestrian access ways,
complete with access for disahled persons
and free access, consistent with the local
plan.

One commenier stated that
§15.4(d)(1)(C)Gv), now  §15.4(1)(2)(C)Gi),
should apply to all dunes and not just to
critical dune areas. To include all dunes, re-
gardless of location, as opposed to critical
dune areas, would go beyond the General

‘lLand Office’s statutory authority. Therelore,

no change was made based on this com-
ment.

One commenter noled that §15.4(d)(1)(C)(iv),
now §15.4()(2)(C)(iii), appeared to allow ve-
hicles to be parked on public beach access
roads. This subsection has bsen modified to
clarify that vehicles may be used, not parked,
along public beach access roads.

Four commenters requested that the General
Land Office add "and stormwater refention
basins" after "when locatina new channels” in
§15.4(d)(1)(D), now §154(H(1)}(D) and
§15.4(0(2)(D). This suggestion has been
adopted. Three commenters wanted a defini-
tion for "artificial channel® because they felt
§15.4(d)(1)D), now §154(f)(1)}(D) and
§15.4()(2)(D), could be broadly interpreted
and destroy any prospect for the reopening of
Packery Channel. Sedlion 15.4(d)(1)(D), now
§15.4()(1)(D) and §15.4(f)(2)(D), is intended
to discourage "new artificial channels” that
direct stormwater flow through dunes and
damage the beach/dune system. Since 1959,
with the passage of the Open Beaches Act,
private individuals have been prohibited from
dredging new channels across the beach
easement. The cited provision states that
new channels may be permitted only if there
is no practicable alternative and if the chan-
nels are located in a manner which avoids
erosion. Howaver, this subchapter does not
refer to navigation channels and the location
of the proposed Packery Channel is within a
washover area where no dunes exist. One
commenter wanted §15.4(d)(1)(D), now
§15.4(H(1)(D) and §15.4(1(2)(D), to be rela-
baled "Artificial Runoff Channels®’. Because
the original infent of this subsection was to
discourage the construction of any new
stormwater runoff channels through dunes,
this comment was adopted. One commenter
wanted the deletion of the word "practicable”
because these new channels weukd braach
dunes. "Practicable” was not deleied, but the
section has been modified based on this
comment.

A commenter stated that the General Land
Office should include ‘provisions relating to
oft-site  compensation in §15.4(d)(3), now
§15.4((3). Because §154(d)4), now
§15.4(f)(4)(B), provides the standards for off-
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site compensation, no ctiange was made
based on this comment.

In  §154(d)3), now §154(H(3), one
commenter suggested that when permitting
dune restoration and rehabilitation projects
local governments consider General Land Of-
fice recommendations to discourage improper
pro;ecls ‘Because carefully planned projects
generally lead to successful dune restoration,
this suggestion was adopted. In addition, the
General Land Office has added a require-
ment in §15.4(d)(3), now §15.4())(3), and new
§15.4(f) (5), that local governments consider
the advice of the General Land Office, federal
and state natural resowce agencies, and
dune vegetation experts.

One commenter wanted standards for deter-
mining what is "superior or equal” dune vege-
tation as stated in §15.4(d)@3), now
§15.4(f)(3). Local governments will determine
what is "superior or egual” dune vegetation
and will base this determination on the local
climate, vegetation type, and sediment quality
typical of the area. Determination of whether
the permittee has succesded in establishing
superior or equal dune vegetation will depend
on such considerations as .how well plants
are ostablished, percentage of vegetative
cover, stability of dune formations, height,
and continuity of dune formations. Because
the quality of the vegelative cover is impor-
tant to the success of a mitigation project,
§15.3(d)(3), now §15.4(1)(3), was modified.
Another commenter stated that in §15.4(d)(3),
now §15.4(f)(3), the General Land Office
should provide less protection to critical dune
areas adjacsit to developed areas. This ap-
proach would leave developed areas of the
Texas coast barren of dunes and dune vege-
tation and, therefore, unprotected from the
devastating effects of storm surge and ero-
sion. The Dune Protediion Act does not au-

thorize different levels of protection for areas-

which have experienced different levels of
development. Thereiore, no change was
made based on this comment.

Some commenters also asked that the Gen-
eval Land Office clarify that the compensation
applies o critical dune areas and areas sea-
ward of the dune protection line. This sug-
gested change has been adopted in §15.4(f),
which applies to all of the mitigation se-
quence. Many commenters expressed confu-
sion regarding wvarious requirements in
§15.4(d)(3), now §15.4(f)(3), relating to com-
pensation for damage to dunes and dune
vegetation. In response to these comments,
the General Land Office has amended new
§15.4(N@3) and new §15. 4(g) as follows.
First, local govermments are required to incor-
porate as conditions in dune protection per-
mits compensation requirements for any
unavoidable adverse impacts to dunes or
dune vegetation which occur after the
permittee has minimized such damage. Sec-
ond, where feasible, a permittee is required to
sucaessfully complele compensatory mitiga-
tion prior to or concurent with the com-
mencement of construction. Third, objective
standards regarding the success and effec-
tiveness of compensatory mmgatnon have
been added.

Three commenters requested that the Gen-
eral Land Office modify §15.4(d)(3) , now

§15.4(N(3), regarding the protective abilities
of pre-existing dunes and dune vegetation.
The General Land Office has clarified that
"ability . to protect™ refers to the dunes and
dune vegetation, not to local governments.
One commenter requested deletion of the
phrase "in the ability to protect” and deletion
of §15.4(d)(3)(A)-(B), now §15.4(f)(3). This
commenter stated that the "best professional
judgment” of local government authoxities is a
sufficient basis for determining when re-
stored, rehabilitated, and repaired dunes and
dune vegetalipn are equivalent or superior to
the pre-existing dunes and dune' vegetation.
The General Land Office is required 10 adopt
rules for the protection of critical dune areas
pursuant to the Dune Protection Act, §63.121.
As part of this requirement, the General Land
Office is adopting this subchapter which pro-
vides minimum compensation standards for
adverse effects on dunes and dune vegeta-
tion within critical dune areas along the Texas
coast. Each local government may use its
best judgment to determine whether an appli-
cant’s proposed mitigation plan will achieve
the General Land Office’s minimum require-
ments as well as any additional requirements
established by the local government. The
General Land Office's standards are baseline
standards. The General Land Office's stan-
dards identify the result which must be
achieved, not the means by which the resuft
is achieved. Therefore, no change was made
based on this comment.

Two commenters inquired as to the purposs
of §15.4(d)(4)(D), now §15. 4(f)(4)(B)(iv), re-
lating to nolifying FEMA of any proposed off-
site compensation. FEMA bases its Flood In-
surance Rate Map (FIRM) zones and a com-
munity’s federal subsidy on many factors, one
of which is the location, size, and stability of
dunes within a community. The pumpose of
this provision is fo give FEMA notice of
changes in location, size, and stability of
dunes within a community. With such notice,
FEMA will be able to inform the local govern-
ment whether a proposed action will affect
that community’s participation in the National
Flood Insurance Program. In this subchapter,
the General Land Office authorizes a iocal
government, pursuant to its state-approved
dune protection and beach access plan, to
impact dunes in cerain situations, and, in the
case of off-site mitigation, to restore dunes in
a different location. The General Land Office
will not put local governments in the position
of having state approval for activities which
may later result in that local govemment’s
federal flood insurance subsidy being sus-
pended or even revoked. This notice require-
ment is intended to protect individuals and
local governments that depend on that sub-
sidy from being unfairy surprised when
FEMA officials conduct field inspections or
revise the FIRMs in their community. There-
fore, no change was made based on this
comment.

One commenter expressed "bewilderment” at
the use of the phrase "construction site” in
§15.4(d)(4), now §15.4(f)(4), relating to off-
site compensation for damage to dunes and
dune vegetation. "Construction site” means
the site upon which the permitted construc-
tion occurs. Because this seems clear, no
change was made based on this comment.

This same commenter asked what 1:1 meant.
The 1:1 ratio is the amount of compensation
(sand volume and square footage of vegeta-
tion) for the amount of sand or vegetation
disturbed or destroyed. The General Land
Office has defined this where the term ap-
pears.

Three commenters stated that the oft-site
compensation requirement in §15. 4(d)(4),
now §15.4(f)(4), was "innocuous” but, if
strictly interpreted, would deny projects that
would help the local economy. The projects
they cited were within the bay system, an
area not covered by this subsection. There-
fore, no change was made based on this
comment. :

Two commenters noted that the General
Land Office inadvertently omitted the word
"to" between "permittees” and "provide” in
§15.4(d)(5), now §15.4(1) (4)(C). The provi-
sion has been comrected.

One commenter requested that the existing
dune/swale topography as in §15. 4(d)(5)(B)
and (E), now §15.4(D4)}C)i) and (c), be
included in the list of information required by
local governments for proposed off-site com-
pensation. This information is required to be
included in the "grading and layout” plan.

One commenter asked that the General Land
Office add “proposed” before “date” in
§15.4(d)(5)(C), now §15.4(1)(4)(C)(vii), relat-
ing to the initiation of compensation. This
suggested change has been adopted. How-
ever, the General Land Office has added a
provision which requires permittees to noiify
the local government in writing of the actual
date of initiation. A permittee who fails to
begin compensation on the proposed date
must provide the local government with the
reason for the delay.

Regarding §15.4(d)(6), now §15.4(f)(5), one
commenter stated that removal of "temporary
sand fencing” would cause secondary dam-
age to the man-made vegelated mound.
Sand fencing comes in many different forms
and has ditferent effects on mound creation
depending on the density of the fencing and
how it is placed. Sometimes, the sand accu-
mulates on the downwind side of the fencing;
sometimes, the fencing acts as a windbreak
that allows newly planted vegetation to take
hold. In both of these examples, the fencing
may be taken out with little or no damage to
the man-made mound. The General Land Of-
fice does recognize that the fencing may be-
come frapped within a mound. The applicant
must use his best judgment in determining
whether to withdraw a buried sand fence or
leave it in place. No change was made based
on this comment. This commenter also stated
that it was "ludicrous” fo have to get permis-
sion from "the property owner or the state”
before remaving vegetation from private prop-
erty or-state-owned property and that permis-
sion from the slate should always be
required. Permission is always required from
the property owner, but a permit is not always
required from the local govsmment. A permit
is not required outside a critical dune area or
landward of a dune protection line. State per-
mission is required only for the removal of
vegetation from state-owned property. A per-
son must apply for a permit to remove in any
manner any vegelation growing on a dune
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seaward of a dune-protection line or within a
critical dune area, as provided in the Dune
Protection Act, §63.091. The state does not
have the authority to grant permission for the
removal of vegetation from privaté property,
" nor can the state issue a permit allowing that
activity. However, the slate does have the
authority to review and comment on such
. permits. Based on this comment, §15.
4(d)(6), now §15.4(1)(5), has been modified to
clarify the approval issue. Two commenters
noted that the requirement that permittees
plant indigenous vegetation and the require-
ment that local governments encourage the
planting of indigenous vegetation are incon-
sistent in §15.4(d)(6), now §15.4(f)(5). Based
on these comments, the General Land Office
has deleted the provision stating that local
governments "encourage” the planting of in-
digenous vegetation. Four commenters asked
that the General Land Office clarify that the
permission required for the removal of vege-
tation applies to critical dune areas. This sug-
gested change has not been adopted
because this subchapter neither condones
nor allows trespassing on state-owned or pri-
vate properly for the removal of vegetation.
The distinction these commenters failed to
mase is that no permit is required for the
removal of vegetation from a dune landward
of a dune protection line and outside a critical
dune area. This provision has been modified
to clarify the permission issue.

One commenter stated that dune reconstruc-
fion is an ‘“impossibility” and, therefore,
should not have standards as those in
§15.4(e), now §15.4(f)(3) (A). Because dunes
and dune vegetation may be damaged during
construction, the General Land Office has
established mitigation standards which en-
able a permittee 1o restore dunes. In addition,
the commenter stated that dune shape is an
"exceedingly poor criterion™. That phrase has
been replaced with "dune contour". In addi-
tion, the General Land Office has modified
§15.4(e), now §15.4(f)(3)(A), to include crite-
ria that will help a permittee to restore dunes
where they would form naturally.

One commenter inquired as to the meaning
of the term “appropriate methodology” as
used in §15.4(e)(3), regarding the stabiliza-
tion of foredunes in "washover channels". Be-
cause washover areas are ofien reaclivated
by storms, it is difficult for foredunes to occur
naturally within them. The “appropriate meth-
odology” refers 1o stabilizing the fringes of
washover areas as described in the 1991
Dune Protection and Improvement Manual for
the Texas Gult Coast. Section 15.4(e)(2) has
been deleted because compensation of dam-
age to dunes or dune vegetation should not
be restricted to washover areas.

Two commenters wanted "sand flats" to be
replaced by "re-entrants and breaches” in
§15.4(f), now §15.4())(3)(B). This comment
has been adopted without the term "re-
entrant” because the term was not defined by
the commenter and is not & common geomor-
phoiogical term used for sandy (non-rocky)
coastal areas. In addition, "washover chan-
nels” has been changed to "washover areas”.

Conceming §15.4(f), now §15.4(1)(3)(B), one
commenter asked it blowouts and washover
areas should be treated differently. Blowouts

4

and breaches are more preferable ‘locatigns
for dune repair than washover areas because
less unstabilized sand is likely to be relocated

landward (during storms) from blowoutsthan °

from washover areas. No change was made
to the section. One commenter requested
that the General Land Office add a new sec-
tion to §15.4(f), now §15.4(f)(3)(B), providing
that local governments must require -avoid-
ance, minimization, and compensation for
any impairment of public beach access previ-
ously provided by the washover. This sug-
gested change has not been adopted, as this
subchapter requires that current access 'be
maintained and-enhanced pursuant to a local
dune protection and beach access plan. The
mitigation sequence applies to dune protec-
tion.

One commenter stated that the two-year
compensation time frame was unrealistic.
Section 15.4(g) allows a landowner who ab-
solutely cannot avoid any impacts to dunes to
mitigate that damage. The General'Land Of-
fice recognizes that man-made vegetated
mounds will no! afford the same protection as
natural dunes; however, the statute plainly
allows people to make use of their private
property. The two-year time frame for the
mitigation sequence (construction of man-
made vegetated mounds) was adopted after
reviewing past revegetation/mitigation pro-
jects where a healthy stand of vegetation was
achieved on a damaged natural dune. It takes
at least two years to determine whether the
new vegetation will thrive. Therefore, the sec-
tion was modified based on this comment.

Nine comments were received on
§15.4(g)(1). relating to the initiation of com-
pensatory mitigation. Various solutions were
suggested to the perceived problems with this
subseclion as drafled. Based on these com-
ments, the General Land Office has modified
this subsection.

Concerning §15.4(g)(2), one commenter
stated that creating man-made vegetated
mounds equal or superior to the natural
dunes was an impossibility and that the Gen-
eral Land Office does not understand dunes.
The General Land Office does, however, rec-
ognize natural unvegetated dunes that occur
along the coastal bend and southern portions
of the coast as affording some protection to
landward properties and to the public beach
during storms. Regarding the "equal or supe-
rior” slandard, it is true that it may take years
for a dune to acquire an adequate vegetative
cover, but that is all that exists to measure for
equality or superiority. It would be counterpro-
ductive to excavate a mound to see how
many roots and tendrils composed the vege-
tated mound body. The subsection was noi
modified. One of these commenters re-
quested that the last sentence of §15.4(g)(2),
relating to completion of compensation, be
deleted, stating thal it was unnecessary and
potentially confusing. This provision is drafted
to provide local governments and permittees
information as to the compensation required.
It also requires local governments fo allow
only cost-efficient compensation, by requiring
that permittees preserve and maintain the
dunes and dune vegetation that are recon-
structed during the compensation process. To
allow otherwise would encowage financial
waste and could result in greater damage to

dunes and dune vegetation surounding the
compensation area if permittees were 10 "be-
gin" compensation many times without main-
taining the affected area. In the interest of
keeping such costs down and minimizing any
collateral damage to the surrounding dunes
and dune vegetation, no change was made
based on these comments.

Two commenters suggested that the General
Land Office amend §15.4(g)(3), now
§15.4(g)(4), relating to certification of comple-
tion of compensation, by deleting sentence
three and adding new language. Because the
suggested language states more clearly the
intent of senence three, that sentence has
been deleted and replaced by a modified ver-
sion of the suggested language. One
commenter wanted the compensation ratio
changed from 1:1 because this would not
achieve mounds "equal or superior” to the
natural dune that had been destroyed. Be-
cause dune mitigation does not include com-
pensation for "habitat downtime", the ratio
was left as proposed.

Based on <. mments received regarding
§15.4(g)(3), now §15.4(g)(4), the General
Land Office has added new §15.4(g)(3) which
provides criteria for local governments to use
when determining whether compensation is
complete.

Three commenters asked the General Land
Oftice to add "time of year" in §15.4(g)(4),
now §15.4(g)(5), relating to violations of the
compensation deadline. Because this is an
important factor in determining whether a
permitiee’s efforts have been hampered by
natural events, this suggested change has
been adopied.

One commenter offered the general comment
on §15.4, §15.5, and §15.6 that the proposed
standards allow for "subjective determination
of whether the proposed construction would,
materially. affect the dune” and, thus, allow for
subjective determination for issuing a permit
or certificate. The so-described "subjective”
nature of these subsections is in fact a rea-
sonable accommodation of the geologic, geo-
graphic, and climatic differences of the Texas
coast and the variations in local government
regulation of shorefront development. These
subsections allow local governments to deter-
mine which criteria work for them and to
make their own determinations in issuing per-
mits. The local governmenis can include
more comprehensive criteria within their dune
prolection and beach access plans. There-
fore, no change was made.

Section 15.5.

Three general comments were received on
§15.5, relating to beachfront construction
standards. These comments concerned the
balance between staie and local authority
over beachfront construction. The General
Land Office and the Attorney General's Office
have the authority to approve a local govern-
ment’s beach access and use plan which
must be incorporated into its dune protection
and beach access plan pursuant to the Open
Beaches Act, §61.015(b). Local governments
with ordinance authorily over construction ad-
jacent fo public beaches and each county that
has jurisdiction over the public beach have
the authority to establish beach access and
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use plans pursuant to the Open Beaches Act,
§61.015(a). it is up to the local government fo
determine the best means for addressing pre-
servation and enhancement of public beach
use and access as requirad by the Open

Beaches Act, §81.015(a). The state agencies

will review a local government's proposed
plan and certify whether it achieves the pur-
pose of the statute. The General Land Office
will not retroactively apply the requirements of
this subchapter.

Three commenters requested that §15.5(a),
relating to local government certification of
beachfront construction, be modified to apply
1o the specific local government that has juris-
diction over the construction site. This sug-
gested change was adopted, as the
affrmative finding required in this subsection
cannot be made by just any local govern-
ment. One commenter stated that §15.5(a),
relating to beachfront construction standards,
appeared fo prohibit any change which might
inhibit potential beach access. This saction
was amended based on other comments.
Therefore, no change was made based on
this comment. Two commenters suggested
that §15.5(a) be modified to more closely
follow the Open Beaches Act, §61.015, relat-
ing to beach access and use plans. Based on
this comment, the General Land Office has
modified §15. 5(a) by réquiring tocal govemn-
ments {0 make a finding that the proposed
consfruction is consistent with ils state-
approved beach access and use plan. The
modification also requires that local govem-
ment plans shall provide that beachfront con-
struction will not encroach on the public
beach or interfere with or gtherwise impair the
, public's right to use and have access to and
from the public beach.

Four commenters suggested that the General
Land Office clarify §15.5(b) by changing the
fanguage to reflect that the construction
would cause. certain impacts, not that the
construction required the permittes fo cause
corfain impacts. This suggestion was
adopted.

Two commenters requested that the General
Land Office modify §15. 5(b)(2) to apply only
to an access route which is in active use by
the general public and to provide that a local
government need only ensure that "adequate”
access is maintained. There is no authority to
weaken the Open Beaches Act in such a
manner. The standard is not active use of
access points by the public, nor is it adequate
beach access, unless one is refemring to cer-
tificate conditions, (Open Beaches Act,
§61.015(g)), or to the acquisition of beach
access (Open Beaches Act, §61.011({d)(1)),
issues not relevant to this provision. There-
fore, no change was made based on these
comments.

One commenter requested that §15.5(c)(1)
be modified to prohibit construction that "ma-
terially" encroaches on the public beach, as
opposed to construction that encroaches on
the public beach. These provisions of this
subchapter complement the Attomey Gener-
al's existing enforcement policies, which are
based on Open Beaches Act case law. The
Open Beaches Act case law clearly holds that
encroachments on the public beach, whether
material or non-material, are not allowed.

Therefors, no change was made based on

- this comment.

One commenter expressed concern that
§15.5(c)(1), relating to prohibition of construc-
tion on the public beach, destroys the use
and occupation of pre-existing structures. Re-
pair and maintenance of structures buitt prior

to the effective date of this subchapter are -

subject to the requirements contained herein.
A certificate applicant who proposes to ex-
pand a structure or to impair public beach use
and access will be subject to whatever re-
strictions apply under that local government’s
state-approved dune protection and beach
access plan. Because no change was sug-
gested and no change is necessary, this sub-
section was not amended. One commenter
stated that §15.5(c)(1), relating to prohibition
of construction on the public beach, be modi-
fied to prohibit local governments from issu-
ing cerificates for construction that
encroaches on the public beach based on the
local governments’ determinations regarding
the construction, not solely on the construc-
tion proposal. Because other modifications
were made fo this provision, the suggested
amendment has been made. One commenter
requested that the phrase "any person pro-
posing” be deleted and replaced with *for* in
§15.5(c) (1). This provision has been clarified
based on this comment.

£y
Many comments were received regarding

§15.5(c)(2)(A) and (B). These provisions )

were based on the Attorney General's post-
storm reconstruction enforcement  policy.
Hewever, due to the general confusion ex-
pressed by these commenters, these provi-
sions have been deleted and §15.5(c)(2) has
been modified.

Two commenters stated that they were op-
posed to the requirement for the provision of
obtaining access from private land pursuant
to §15.5(d), relating to dedication of new ac-
cess points. One commenter stated that this
provision allowed too much local government
discretion. Requiring dedication of land to the
public as a condition of approving develop-
ment is a common, widely used, and ac-
cepted tool that promotes the public good. In
addition, during the General Land Office’s
1990 public hearings and workshops, coaslal
residents and officials unanimously recom-
mended .that local govemnments employ this
type of land use planning tool o manage
beachfront development. Eleven commenters
expressed confusion regarding §15.5(d), re-
fating to dedication of new beach access
points. These commenters suggested various
solutions relating to the local government’s
authority to require such access, to the defini-
tion of "dedication”, and to stale guidance
regarding such dedication. In response fo
these comments, the General Land Office
has modified §15.5(d) to clarify these points.
The clarifications include provisions allowing
for local government discretion as to the
proper method for complying with local plans
and as to the content of those plans. In addi-
fion, a definition of "dedication® has been
added. Six commenters slated that
§15.5(d)(1) was either confusing, lacking stat-
utory authority, lacking standards, or lacking
provisions allowing local governments 1o use
discretion when determining if dedication of
new beach access points is necessary. In

response to these comments, the General
Land Office has deleted §15.5(d)(1) and re-
placed it with new language that should alie-
viate ithe problems raised by' these
commenters. Access standards are providoed
by the General Land Office in this subchapter
as well as by the local government in its dune
protection and beach access plan. Local gov-
ernment discretion will be used in developing
the plan and in determining whether the par-
ticular construction is consistent with the plan.
Regarding the General Land Office’s statu-
fory authority, the Open Beaches Act,
§61.011(d)(2), requires the General Land Of-
fice to promulgate rules for the protection of
the public easement from reduction caused
by development. The public beach easement
which the state and local governments are
required to protect includes use of and ac-
cess to the public beach. Clearly, the protec-
fion of the use easement includes protaction
of the access easement because without ac-
cess the use easement is meaningless. The
Open Beaches Act, §61.011(d)(5), also re-
quires the General Land Office to promuigate
rules on the contents and certification of
beach access and use plans and standards
for local govemment review of construction
on land adjacent to and landward of public
beaches. Therefore, the General Land Office
has the statutory authority to provide stan-

. dards and provisions for local government

plans and local government review of individ-
ual certificates. Local governments also have
slatutory authority fo: establish beach access
and use plans; to conduct such reviews of
beachiront construction certificate applica-
tions; and to require preservation and en-
hancement of beach use and access. The
Open Beaches Act, §61.015, requires local

" governments to adopt a plan for preserving

and enhancing access to and use of public
beaches within ther jurisdiction. The Open
Beaches Act, §61.0fi5(d), requires local gov-
emments to determine whether proposed
beachiront construction is consistent with
their plans. The Open Beaches Act,
§61.015(g), allows a local government to in-
clude in its plan any reasonable terms and
conditions it finds necessary to assure ade-
quate public beach access and use rights
consistent with the Dune Protection Act.
Based on these comments, this provision has
been modified using the authority provided by
the Open Beaches Acl.

One commenter stated that there were no
provisions for boat speed limits and restricting
access from the Gult of Mexico to the public
beach in §15. 5(d). The General Land Office
does not have the authority to provide such
restrictions in this subchapter; therefore, no
change was madg based on this comment.

Three commemts were received on
§15.5(d)(2), relating to dedication of access.
These comments were based on the deske
that local governments have more discretion
to decide when such dedication is

Based on these comments, the General Land
Office has modified this provision. In addition,
as requested by one commenter, the General
Land Office has changed the term "beach
access” in this subsection to "access to and
from the beach”.
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Section 15.8.

One commenter requested that the General
Land Offica clasify the scope of §15.6(a), re-
lating to concurent dune protection and
beachfront construction standards, by adding
language slating that this subsection applies
to either dune protection permits or beach-
front construction certificates or to both. This
modification has been adopted for the pur-
pose of clarification.

Three comments were received on §15.6(b),
relating to the locatioh of construction. Re-
garding the comments on the General Land
Office’s statutory authority, the Open
Beaches Act, §61.011(d)(2), requires the
General Land Office to promulgate rules for
the protection of the public beach easement
from erosion and reduction caused by devel
opment. Some coastal development practices
limit the natural transfer of sand within the
beach/dune system and can also aggravate

erosion of adjacent properties. in addition, the,

Open Beaches Act, §61.015, requires local
governments to adopt a plan for preserving
and enhancing access to and use of public
beaches within their jurisdiction. These statu-
tory requirements include the obligation that
the General Land Office, local governments,
and property owners act with foresight when

construction is proposed adjacent to the pub- -

lic beach. To allow construction immediately
adjacent to the public beach is to ignore the
real and obvious risk that such construction
will eventually end up on the public beach
because of the migratory nature of the public
beach easement. In Senate Bill 1053, the
legislature also recognized the legal issues
which arise when persons locate structures
too close to the public beach. In the Open
Beaches Act, the legislature notified property
owners of this problem and required full dis-
closure to prospective purchasers of property
adjacent to the public beach. The Open
Beaches Act, §61.025(a), states that "struc-
tures erected seaward of the vegetation line
(or other applicable easement boundary) or
that become seaward of the vegetation line
as a result of natural processes are subject to
a lawsuit by the State of Texas to remove the
structures”.

Seciion 15.6(b) embodies the state’s appro-
priate policy choice by providing requirements
for the protection of the state's financial and
nalural resources as well as those that be-
long to the public and individual property
owners. This subsection in no way represents
a "setback”, as stated by one commenter, as
there is no requirement that structures be
placed in any particular location landward of
the public beach, nor does this subsection
prohiit construction immediately adjacent to
the public beach. This subsection does repre-
sent the state’s effort to protect the public
beach easement from present and future en-
croachments by providing that local govern-
ments shall require that permittees locate
structures as far landward as is practicable.
These commenters raised the same issues
regarding the policy reasons and authority for
such a requirement, (§15.6(b)), pursuant to
the Dune Protection Act, as they raised in
their comments on §15.4(d)(1)(B), now
§15.4(f(1)(B). The General Land Office has
responded to their comments on authority
(under the Dune Protection Act) to require

construction to be located as far as practica-
ble landward and on local government flexibil-
ity in the response to commenrts on
§15 4(d)(1)(B), now §15.4()(1)(B).

Some of these commenters requested that
§15.6(b) be limited to areas seaward of the
dune protection line. Because/ these are con-
cumrent dune protection and beach access
standards, such limitation iz not statutorily
authorized by the Open Beaches Act. There-
fore, no change was made based on these
comments. One commenter stated that per-
sons should not be allowed to build structures
which will damage dunes and swales under
any circumstances. The Dune Protection Ad,
§63.091, states that a person may not dam-
age, destroy, or remove a sand dune or a
portion of a sand dune seaward of a dune
protection line or within a critical dune area,
unless a permit is properly issued. No change
was made based on this comment. Two
commenters stated that §15.6(b) should be
modified to state that local governments shall
not allow any construction which may aggra-
vate erosion, as opposed to construction
which aggravates erosion, This flexibility for
local government decision-making has been
added 1o’ this provision. Another commenter
stated that §15.6(b) could be interpreted 1o be
a blanket prphibition on construction of retain-
ing walls. Based on numerous comments, the
subsection was modified.

A commenter stated that §15.6(b)-(h) con-
tained good technical standards, but asked
how these standards related to the standards
provided in §15.4 and §15.5. This commenter
asked which provisions would prevail in the
case of a conflict, §15.4, §15.5, or §15.6?
Based on this comment, it has been clarified
that the provisions in §15.6 apply to all con-
struction. While no conflicts were identified by
this commenter, the General Land Office has
reviewed and modified these provisions,
where necessary, to ensure that no contlicts
exist.

One commenter wanted the landowners to
have the flexibility to determine the method of
erosion rasponss in §15.6(c). Present shore-
front development practices along the lower
Texas coast have resulted in the continuous
"hardening” of the shoreline. This method for
erosion response has been mostly chosen by
landowners concerned about protecting their
private property. While this is certainly a valid
concem, little or no consideration has been
given to the effects of these structures on the
public beach and on adjacent shores and
properties. The local governments and the
General Land Office are given the responsi-
bility of comprehensively addressing the ei-
fects of erosion response structures. Based
on these observations, this comment was not
adopted. Two commenters requested that the
General Land Office modify §15.6(c) by
adding that no structure which is the func-
tional equivalent of an erosion response
structure may be permitted by a local govern-
ment within 200 feet of the public beach. The
General Land Office has already modified the
definition of “erosion response structure” o
include structures which are the functional
equivalent of erosion response structures.
This provision was modified with respect to
the 200-foot limit and with respect to retaining
walls, based on this and other comments.

One commenter requested that the General
Land Office clarify the prohibition of erosion
response structures in §15.6(c) as it relates to
the permitiing of construction of coastal and
shore protection projects in §15.7(b). Coastal
and shore proteclion projects include erosion
response structwes as defined under this
subchapter. The General Land Office has
clarified these ‘provisions. Regarding
§15.6(c), one commenter stated that erosion
response structures may be the only viable
means for preventing the destruction of build-
ings and infrastructwres and suggesied two
provisions allowing such siructures when
there is no viable allernative and when the
applicant provides mitigation for impacts at-
tributed to the structure. These suggestions, if
adopted, could mislead an applicant to de-
velop a property without any concern for the
natural environment and the adjacent proper-
ties. The General Land Office cannot accept
this approach because it lacks support in the
physical realities prevailing on the Texas
coast. In most cases, ihe only way to mitigate
the damage causad by an erosion response
structure is to replace the sand that was lost
to the local sand budget (this is encouraged
rather than adding more "hard" erosion re-
sponse structures). Because of the paucity of
readily available beach-quality material for
beach nourishment for many portions of the
Texas coast, the high cost of such material,
and the temporary nature of the benefits of
beach nourishment, the mitigation comment
was nol adopted.

Three commenters stated that in §15.6(b)
and (d) # makes little sense to prohibit the
restoration of a pre-existing erosion response
structure it it has sullered more than 50%
damage. However, this approach is consis-
tent with typical nonconforming use ordi
nances and with insurance practices
concerning tolal constructive loss.

Two commenters wanted “flood” deleted from
§15.6(d)(1). Because this subsection allows
for the protection of public facilities only, the
comment was modified by deleting "fiood"
and including "immediately” between "facility”
and "andward”.

Four commenters requested that the General
Land Office modify §15.6{d)(2) to allow the
repair of erosion response structures that pro-
tect all structures, not just private dwellings.
The General Land Office has modified
§15.6(d)(2) by replacing "private dwelling”
with "habitaile structure”. The General Land
Office has added a distinction between the
protection of "habitable structures™ and “ame-
nities” as now defined in §15.2.

Two commenters suggested that the monitor-
ing requirement in §15.6(e) was inconsistent
with the prohibition of erosion response struc-
tures in §15.6(d). The General Land Office
inadvertently placed §15.6(e) in the wrong
section. It is now located under §15.7(c) and
§15.6 has-been renumbered accordingly.

In §15.6(f), now §15.6(e), one commenter
requested the General Land Otfice add the
official FEMA language for construction in V-
zones. Because this clarifies the subsection,
this request was adopted.

In §15.6(f), now §15.6(), one commenter
requested that the General Land Office add
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that a local government shall not issue a
permit or certificate that does not comply with
FEMA minimum requirements or the focal
FEMA-approved ordinance or county court
order. This comment was adopted.

One commenter asked that the General Land
Office address standards for wind and wave
damage in §15.6(f), now §15.6(e). This sug-
gestion was included under the FEMA stan-
dards in §15.6(e).

Five commenters inquired as to the impor-
tance of the requirement that local govern-
ments and permittees comply with FEMA's
regulations in §15.6(f)(1), now §15.6(e)(1).
This subsection is important because local
governments that do not comply with FEMA's
requirements place their community's federal

subsidy for flood insurance in jeopardy. There -

is nothing in this subchapter that allows local
government circumvention of FEMA's re-
quirements. It is important that this concept
be clearly stated to inform the regulated com-
munity that construction activities along the
guif shoreline are subject to overlapping local,
state, and federal statutes and regulations.
Therefore, no change was made based on
these comments.

Five commenters suggested that the General

Land Office modity §15.6(g), now §15.6{f),
relating to construction in eroding areas. Most
of these comments stated that this provision
was unworkable without a definition of "erod-
ing areas”. This definition has been added.
One commenter stated that the General Land
Office had no authority to adopt rules relating
to erosion. However, the Open Beaches Act,
§61.011(d)(2), specifically provides that the
General Land Office shall promulgate rules
for prolection of the public easement against
erosion or reduction caused by development.
No change was made based on this com-
ment. Another commenter stated that tha en-
tire subsection should be deleted to allow
"certain” types of construction in eroding ar-
eas. This suggested change was not adopted
because "certain® was not defined, and be-
cause most types of construction may be
permitted in eroding areas. One commenter
stated that the General Land Office should
posipone the adoption of regulations until var-
ious debates and studies on erosion are com-
plete and until this subchapter can be
coordinated with FEMA's regulations. The
General Land Office regards the historical
erosion rates published by the University of
Texas at Austin, Bureau of Economic Gaol-
ogy, as the most comprehensive study of
erosion for the Texas coast. These erosion
rates can effectively help local governments
decide what is an eroding area and help them
plan beachfront development accordingly.
This commenter also stated that it would be
more appropriate to allow "amerities”, as that
term has now been defined in §15.2, to be
located seaward of any dwellings so that their
loss would not prohibit the use of the dweli-
ings. it is not the pupose of this subchapter
to determine which structures can most easily
be "lost” to erosion or to the public beach
easement. That approach would not demon-
straie foresight on the part of the slate. As
another commenter stated, a primary focus of
Senate Bill 1053 (amending the Dune Protec-
tion Act and the Open Beaches Act) was the
threat and reality that construction focated on

the adge of the beach may eventually en-
croach on the beach. No change was made
based on this comment. One commenter
asked that construction activities behind the
Galveston seawall be exempt. The County of
Galveston, or the City of Galveston (if dele-
gated the authority to address dune protec-
tion and public beach use and access), may
exempt in its plan construction bshind the
seawall provided that such an exemption is
rescinded if dunes form naturally or are re-
stored, or if that area becomes part of the
public beach. Another commenter requested
more specificity for the public. Based on
these comments, the General Land Office
has modified §15.6(g), now §15.6(f).

In §15.6(g), now §15.6(f), one commenter
stated that the subsection as drafted did not
address the problem of erosion and should
discourage all development in eroding areas.
This subsection has been clarified.

A commenter requested that the General
Land Office clarify the prohibition on concrete
slabs in §15.4(c)(7), now §15.4(c)(8), as it
relates to §15. 6(g), now §15.6(f). This has
been done by deleting the reference to slab
foundations in §15.6(g). Section 15.4(c)(7),
now §15.4(c)(8), is the controlling provision.
One commenter noted that the requirement
that "loose shell” be used to stabilize drive-
ways in §15.6(g), now §15.6(f), ignored the
obvious difficulty of obtaining the shell, a de-
pleted resource in Texas. Based on this com-
ment, the General Land Office has modified
this subsection by adding that alternatives
such as gravel or crushed limestone may be
used.

Threa commenters wanted §15.6(g) and (h),
now §15.6(f) and (g), deleted and replaced
with language regarding project design and
impacls on natural hydrology. Section
15.6(h), now §15.6(g), has been modified to
include the recommendation with a qualifier
that a project’s drainage shall not cause ero-
sion to adjacent properties, critical dunes, or
the public beach.

Section 15.7.

One commenier questioned how §15.7 would
affect the proposed beach nourishment pro-
ject in  Galveston. As modified, this
subchapter should not prohibit the project.

Eight commenters suggested changes in
§15.7. One wanted "betier" beach sand for
beach nourishment projects, while others
wanted "less stringent” criteria. Because
there is a paucity of readily available beach-
quality material for beach nowishment on
many portions of the Texas coast, this sub-
section has been modified to allow local gov-
emments to approve beach nourishment
projects which, after full investigation, are
demonstrated to be using the best and most
effective sediments available and to most
closely approximate the character of the ex-
isting material, assuming the sediments mesl
the appropriate toxicity standards. In addition,
one commenier wanted the subsection ex-
panded to ensure that there is no adverse
impact to dunes from transporting the mate-
rial. The subsection was modified as recom-
mended.

A commenter asked about the rights of indi-
viduals to hava input info a local govern-
ment's beach access plan. All (ocal

government plans must be legally enforce-
able and must be in the form of an ordinance,
in the case of municipalities, or a county
commissioners court order, in the case of
counties. The public will have the same input
into the plan as with other local laws. No
change was made based on this comment.

One commenter requested that the General
Land Office clarify that §15.7(a) is also appli-
cable to the actions of local governments.
This clarification has been made.

Two commenters wanted to delete the re-
mainder of §15.7(b) after the second sen-
tence. One commenter wanted the section
modified to encourage carefully planned
beach nourishment projects where there is a
strong likelihood of success. Because the
subsection was confusing, the remainder of
§15.7(b) after the second sentence was de-
leted and modified to encourage carefully
planned projacts.

A comment was received stating that the
General Land Office should also require local
governments to ensure that public beach use
and access is preserved and enhanced as
part of any beach nourishment project autho-
rized by §15.7(c), now §15.7(d). Because a
local government’s activities on the public
beach are required to be consistent with that
local government's plan, including the provi-
sions regarding preservation and enhance-
ment of beach use and access, this
suggested change was adopted.

In §15.7(c), now §15.7(d), one commenter
wanted the General Land Office to include
"and the project sponsor demonstrates” be-
tween "finds” and "that". This suggestion was
adopted.

As requested by one commenter, §15.7(c)(4),
now §15.7(d)(5), has been modified by
adding that local governments must find that
the ramoval of sediments as part of a beach
nourishment project does not have adverse
impacts on flora and fauna.

One commenter asked whether §15.7(d),
now §15.7(e), requires local governments to
apply for a permit to reconstruct the foredune
ridge within their jurisdiction. Yes. In addition,
specifications regarding projects of this type
should be included in a local government's
dune protection and beach access plan.

Concerning  §15.7(d), now §15.7(e), one
commenter stated that sand dunes are never
created or reconstructed. This subsection
was changed to replace “reconstructed
dunes” with “restored dunes”. One
commenter stated that the 20-foot seaward
limit for reconstructing dunes on the public
beach contained in §15.7(d), now §15.7(e),
may not be appropriate in all communities
along the Texas Gult Coast. The General
Land Office has consulted with the Attorney
General's Office in modifying this provision to
allow for different circumstances in ditferent
communities.

The General Land Office has modified
§15.7(d)(3), now §15.7(e)(3) to be consistent
with the modifications made to §15.4(d), now
§15.4(H(3)(A)(i), based on comments re-
ceived on the latter subsections.
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In §15.7(d)(4)(C), now §15.7(e)(4)(C), the
General Land Office has clarified that.unac-
ceptable sediments for dune restoranonbalso
include clay-sized material. '

In §15.7(d)(4)(D), now §15.7(e)(5)(D), one
commenter requested that the local govern-
ment should restrict or disapprove all non-
biodegradable items and encourage recy-
cling. Section 15.7(e)(5)(B) was moditied to
refloct the request.

Five commenters wanted §15.7(d)(4)(E), now
§15.7(e)}(S)(E), deleted or substantially modi-
fied. Because scraping natural dunes will ma-
terially weaken them and decrease their
protective capability, this portion of the sub-
section was not modified. Regardingrscraping
of the beach for construction of man-made
vegetated mounds, the subsection was modi-
fied to allow scraping on accreting beaches
only, and to require approval and monitoring
of the scraping by the local government.

Two comments were received on §15.7(d)(6),
now §15.7(e)(7), relating to the time limit for
slate 2zancy comment on permits and certifi-
cates. One commenter suggested modilying
the language to read that if the General Land
Otfice or the Attorney General’s Otffice failed
to comment on an application within 15 days
of receipt, approval of the permit application
would be presumed. Another commenter
stated that silence of the state agencies must
be given a meaning and that the comments of
the agencies must bind the agencies. It is
well established that estoppel does not run
against state agencies. Therefore, the Gen-
eral Land Office did not adopt these sugges-
tions.

In response to two commenis, the General
Land Office has added "within a critical dune
araa or seaward of the dune protection line”
to clarify the gaographic scope of the prohibi-
tion of construction on reconstructed dunes in
§15.7(d)(7), now §15.7(e)(8).

One commenter requested that the General
Land Office modify §15.7(e), now §15.7(f), to
clarify that the provisions regarding the con-
struction of dune wakkovers are conditions
and not circumstances. This suggested
change has been adopted for the pupose of
clarification.

Two commenters requested that §15.7(e)(2),
now §15.7(f)(2), be modified to state that lo-
cal govemnments shall require permitiees to
*locate and” construct dune wakovers in a
manner that will not interfere with public
beach use and access, as opposed to only
requiring that walkovers be constructed in
that manner. This suggested change has
been adopted, as location may be crucial in
avoiding imparment of access in many
©as5es. '

Five comments were received on §15.7(e)(3),
now §15.7()Q3), relating 1o the requirement
that dune walkovers be immediately relocated
after the landward migration of the public
beach. All commenters agreed that "immedi-
ately” was an unworkable time frame and
some commenters raised the salient point
that whan dunes migrate seaward, the wak-
overs may have to be extended seaward.
Regarding “immediately™, the General Land
Office has modified the time frame o provide

that local govermimems shall require
pérmittees to relocate dune wakovers within
30 days of any major storm event or any
other action causing significant landward mi-
gration of the public beach boundary. This
requirement must be included as a condition
in any permit or certificate authorizing con-
struction of dune walkovers. In cases other
than a major storm event, where landward
dune migration occurs slowly over a periad of
time or where dune walkovers must be
lengthened to allow for the natural seaward
minration of dunes, the permittee shall apply
for a permit or cerificate authorizing such
construction. Local governments are required
to assess the status of the public beach
boundary within their jurisdiction within 30
days after a major storm or other event caus-
ing significant landward migration of the pub-
lic beach boundary. If a local government
determines that walkovers or other structures
are encroaching on the public beach during
its post-storm assessment or at any other
time, that lacal government must notify the
General Land Office, the Attorney General's
Oftfice, and the property owner of the en-
croachment within 10 days. In addition, on-
beach structures are considered encroach-
ments under the Open Beaches Act and are
subject to an injunction. Based on the com-
ments received, §15.7(e)(3), now §15.7(f)(3),
has been modified. ,

Two commenters commented on the amount
of beach access and the beach access re-
quirements contained in §15.7(f), now
§15.7(g). One commenter stated that his/her
community had too much access, and an-
other stated that there was too little access.
Local governments are required to establish
beach access and use plans which preserve
and enhance public beach access pursuant to
the Open Beaches Act, §61.015(a). In these
plans, the local governments must demon-
strate to the state agencies how their particu-
lar access and use plans are consistent with
the Open Beaches Act, the Dune Protection
Act, and this subchapter. No change was
made based on these comments, as the is-
sue of amount of access will be addressed on
an individual basis for each local government.

Many comments were received on §15.7(f).
now §15.7(g), relating to the standards a local
government must follow pursuant to this
subchapter, as required under the Open
Beaches Act, §61.022(b). Two commenters
requested that the General Land Office mod-
ify §15.7(f), now §15.7(g), lo recognize the
necessity for closing individual access points
to the public beach in emergencies related to
public safety. Based on these comments, this
suggested change has been adopted in new
§15.7(g)(4). Another commenter requested
that the General Land Office modify §15.7(f),
now §15.7(g), to require local governments to
regulate pedestrian or vehicular beach ac-
cess, traffic, and parking in a manner that
preserves and enhances public safety, in ad-
ditioh to preserving and enhancing the public
rights ol access to and use of the public
beach. This suggested change has not been
adopted, as the Open Beaches K Act,
§61.022(c), provides that the adoption or
amendment of vehicular fraffic regulalions,
except those for public safety, is subject to
certification by the General Land Office.

Therefore, public safely.traffic regulations are
not subject-to the same procedural require-
ments under the Open Beaches Act as other
traffic regulations. Eight commenters stated
that this subchapter, particularly §15.7(f), now
§15.7(g), seemed to promote vehicular ac-
cess at the expense of dunes-and in prefer-
ence to other prohbited or restricted
activities. The purpose of this subchapter is to
preserve and enhance the public use and
access, not to promote any particular tech-
nique of achieving the preservation and en-
hancement of use and access. Local

' governments are required to develop beach

use and access plans, as part of their overall
dune protection and beach access pians,
which are consistent with the Open Beaches
Act and this subchapter. Local governments
may close the beach to vehicles if the closure
is consistent with the Open Beaches Act, the
Dune Protection Act, and this subchapter, as
provided in the Open Beaches Act,
§61.022(0) and  §61.015(a). Many
commenters expressed concern over the per-
ceived conflict between dune protection and
beach use and access. Local governments
that impact dunes and dune vegetation for the
purpose of preserving beach use and access
are subject to the same requirements as a
private person. Therefore, any damage to
dunes or dune vegetation caused by a local
government must be mitigated by that local
government.

One commenter incorectly stated that
§15.7(f), now §15.7(g), relating to preserva-
tion and enhancement of public access, ex-
ceeded the General Land Office’s statutory
authority under the Open Beaches Act. This
commenter stated that ordinances regulating
traffic on the beach, other than access to the
beach, should not be subject to these regula-
tions. The Open Beaches Act addresses the
impact, not the subject matter, of traffic regu-
lations. As provided in the Open Beaches
Act, §61.022(b)-(d), local governments can-
not regulate vehicular traffic so as to prohibit
vehicles from an area of public beach or
impose or increase fees for public beach ac-
cess, parking, or use in any manner inconsis-
teit with the Open Beaches Act or this
subchapter. Tratfic regulations must meet the
standards identified in the Open Beaches Act
and this subchapter. Local governments pro-
posing to adopt or amend such traffic regula-
tions, except those for public safety, are
required to submit a plan to the General Land
Office and the Attorney General for review.
The General Land Office must certify that the
proposed regulations are consistent or incon-
sistent with the Open Beaches Act and this
subchapter. These requirements do not apply
to any existing local government traffic regu-
lation or beach access, parking, or use fee
adopted or enacted before the effective date
of this subchapter; however, the former law
(the Open Beaches Act prior to the 1991
amendments) is continued in sffect for the
purpose of existing regulations or fees until
the regulations or fees are amended or
changed in whole or in part. No change was
made based on this comment.

One commenter requested that the General
Land Office modify §15.7(f), now §15.7(g),
relating to preservation and enhancement of
public access, by clarifying that this provision
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applies 10 "access and use”, not just to ac-
cess points. This suggested change has been
adopted, as it more clearly identities the stat-
utory requirements under the Open Beaches
Act, §61.022(b)-(d). A commenter requested
that the General Land Office clearly provide
standards which are acceptable for preserva-
tion and enhancement-of beach use and ac-
cess . in §15.7(f), now §15.7(g). This
suggested change has been adopted and
minimum access standards have been in-
cluded in new §15.7(g)(1).

Two commenters requested that the General
Land Office modity §15.7(f)(1), now
§15.7(0)(2), to eliminate the requirement that

. land that could potentially be used as beach

access not be abandoned, relinquished, or
conveyed by a local government unless
equivalent or better access is first obtained.
Based on this comment, §15.7(f)(1), now
§15.7(g)(2), has been modified to provide that
such potential beach access may be aban-
donad, relinquished, or conveyed where that
local government has otherwise enhanced
and preserved public beach use and access.
Where a local government has not done so, it
is not allowed to abandon, relinquish, or con-
vey such potential beach access.

One commenter requested that the General
Land Office modify §15.7(f)(2), now
§15.7(g)(3), to more closely follow the Open
Beaches Act, §61.022(b) -(d), in order to clar-
ity the statutory provisions for the regulated
community. This suggested modification has
been made.

A commenter requested that the title of
§15.7(g), now §15.7(h), be changed to "re-
quest for state agency approval of beach ac-
cess plan". The title has been changed to
clarify that the state approves the plan as a
whole, and nat simply access, as provided in
the Open Beaches Act, §61.015(a).

A comment was received requesting that
§15.7(g)(4)(B), now §15.7(h)(4) (B), relating
1o vehicular control plans, be medified to re-
quire local governments to include citations of
all legal authority allowing local governments
to impose vehicular controls. This suggested
change has been adopted, as local govern-
ments submitting ordinances must demon-
strate to the state their authority to adopt such
ordinapces.

" One commenter expressed concern that

§15.7(g)(4)(D), now §15.7(h)(4)(D), relating
to the means and methods of upgrading the
availabilty of public parking and access
ways, including funding for improvements,
implied that the state would have to approve
the funding plan. No such approval is re-
quired. The purpose behind this requirement
is to ensure that the local governments have
the means to undertake the proposed future
vehicular conirols. Without such assurances,
many local governments would be able to
comply with this subchapter by providing
plans alone, a result not allowed by the Open
Beaches Act, §61.015(b), which provides that
the General Land Office must cerlify local
government plans as consistent or inconsis-
tent with the Open Beaches Act and this
subchapter. The General Land Office cannot
provide such certification unless the local
government demonstrates that it has the
means to implement the plan. Therefore, no
change was made based on this comment.

One commenter noted that §15.7()) was ex-
aclly the same as §15.7(f)(1), now
§15.7(g)(2). The General Land Oifice inad-
vertently included this provision twice in this
subchapter. Section 15.7(j) has been deleted.

"The section has been renumbered accord-

ingly. Comments regarding §15.7() have
been addressed with the commenis on
§15.7(1)(1), now §15.7(g)(2).

A commenter asked that the General Land
Office clarify that the plan referred to in
§15.7() is a vehicular contro! plan. This clari-
fication has been made. One commenter
stated that in §15.7(), the requirement that
local governments give the state 90 days
notice before any change can be made to the
vehicular control plan is too long a time frame
and does not allow for emergencies. The
General Land Office has not modified the
90-day time frame for changes to a local
government's vehicular control plan which are
not based on an emesrgency. However,
§15.7() has been modified to provide for
emergency situations involving public safety.

One commenter noted that §15.7(k) was ex-
actlly the same as §157(H(2), now
§15.7(g)(3). The General Land Office inad-
vertently included this provision twice in this
subchapter. Section 15.7(k) has been de-
leted. The section has been renumbered ac-
cordingly..

Twelve commenters commented on §15.7(f),
now §15.7(k), relating to maintenance of the
public beach. Six commenters requested that
the General Land Office ban heavy machin-
ery or impose greater restrictions on its use.
This suggestion is reflected in the subsection.
Six commenters asked the General Land Of-
fice to limit the prohibition to those activities
which "significantly” redistribute sand. One
commenter requested that the General Land
Office modify §15.7(l), now §15.7(k), to pro-
hibit "significant” alterations of the beach pro-

-file. Based on these suggestions, the section

was modified. Another commenter asked that
the last sentence be deleted. The last sen-
tence has not been deleted.

In §15.7()), now §15.7(k), one commenter re-
quested the General Land Office allow "me-
chanical devices that sweep debris with a
maximum surface penetration of one inch,
while returning sand to the beach". Because
the suggested language is too limited, it was
not adopted in its entirety.

One commenter asked the General Land Of-
fice to change §15.7(m), now §15. 7()), to
exactly restate the Open Beaches Act,
§61.014(b), and provide that persons shali
not "cause" the display of signs indicating that
the public beach is private. The General Land
Ofiice has modified this subsection based on
this comment. This commenter also asked
that §15.7(m), now §15.7()), be modified to
provide that the public’s right of access is
only guaranteed by the Open Beaches Act,
not by this subchapter, or the common law
right of the public. Because the Open
Beaches Act codifies the common law right
and this subchapter is promulgated pursuant
to the Open Beaches Act, no change was
made based on this comment. Another
commenter requested that the General Land
Office modify §15.7(m), now §15.7()), to clar:
ify that signs may not be displayed indicating

that the public does not have the right of "use
and” access to public beaches. This sug-
gested change has been made, as the pub-
lic's easement on the public beach includes
both the right to use and to have access to
the public beach, pursuant to the Open
Beaches Act, §61.011(a). In response to one
comment, nothing in the law prevents a pri-
vate property owner from displaying a sign on
his/her private property if that sign is unre-
lated to limiting the public’s right to use and
access the public beach.

Section 15.8.

One commenter stated that §15.8 "failed to
address a major impetus of Senate Bill
1053-the provision that a local govermment
must have an approved plan before it can
charge beach user fees”. Based on this com-
ment, §15.8 has been modified to clearly
state that to be eligible for General Land
Office approval of a beach user fee, a local
government must have a state-approved
dune profection and beach access plan.
Three commenters objected to a local gov-
emment being allowed to charge beach user
fees. The Open Beaches Act, §81.011(b),
allows locail governments to collect fees from
those persons who use beach facilities and
services. The revenues collected from these
fees can only be spent on beach-related ser-
vices. Therefore, the fees collected are to be
used for the purpose of preserving and main-
taining public beach use and access. One
commenter strongly protested the charging of
fees for parking on the public beach. Local
governments may charge fees for that pur-
pose, but must also provide areas where no
fee is charged for parking, pursuant to
§15.8(g), now §15.8(h). In addition, local gov-
ernments cannot-charge fees which unfairly
limit access to and use of the public beach,
pursuant to §15.80)2) (B), now
§15.8(c)(2)(B). Because the Open Beaches
Act allows beach user fees o be charged
generally, as well as specifically for parking,
no change was made based on these com-
ments.

One commenter asked how the state agen-
cies will coordinate their responsibilities
pursuant fo §15.8, relating. to beach user
fees. The General Land Office has coordi-
nated with the Attorney General's Office on
the portions of this subchapter which are sub-
ject to the jurisdiction of both agencies. To
the extent that local governments comply with
this subchapter, the General Land Office will
generally be satisfied that local governments
are complying with the Open Beaches Act.
The General Land Office and the Attorney
General's Office will continue to work to-
gether in an effort to provide a consistent |
state response regarding public beach is-
sues.

Four commenters stated that §15.8(a), now
§15.8(b), relating to reciprocity of beach user
fees, was vague and unhelpful to local gov-
ernments. Based on these comments, the
General Land Office has clarified that within
each county, local governments are required
to establish a reciprocity system among the
different municipalities and the county autho-
rized 1o charge fees. Existence of such a
system is a condition of state approval of
dune protection and beach access plans.

¢ Adopted Sections
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Twenty-four comments were received on
§15.8(b), now §15.8(c), relating to the amount
and proper use of beach user fees. In re-
sponse to these comments, the General Land
Office has modified the appropriate subsec-
tions in §15.8 and has moved the amended
definition of "beach-related services" to §15.2.
it has also been clarified that beach-related
services must be reasonable services; the
public facilities and public services funded by

beach user fees must be beach-related; the .

"fee" referred to is a beach user fee; no more
than 10% of beach user fee revenues may be
spent on administrative costs; the fee must
not exceed the actual cost of providing public
facilities and services; the fee cannot unfairly
limit in any manner public access to and use
of the public beach; fees collected for parking
for access to the public beach are included in
baach user fees; and beach user fee reve-
nues may only be spent on expenditures di-
rectly related to beach-related facilities and
services. In response to some comments, but
not mentioned in this subchapter, the follow-
ing should be noted: fax revenues which are
spent on beach-related services are not to be
included in beach user fee revenue accounts,
though they may certainly continue to be
properly collected; and the General Land Of-
fice does not provide for a reduced fee for
access and use of a renourished beach.

The General Land Office had modified
§15.8(c), now §15.8(d), relating to a local
government's beach user fee plan, in re-
sponse to five comments. The term
"amended” has not been deleted, as it ap-
pears in the Open Beaches Act, §61.022(c),
and the term “increase” in §15.8(d), now
§15.8(e), has been replaced with "amend"” to
comport with this modification in §15.8(c),
now §15.8(d), and with the Open Beaches
Act, §61.022(c). In addition, the General Land
Qffice has clarified that the local government
must also identify the nature and amount of
all existing beach user fees charged within
the county where that local government is
located, in addition to its own fees. Local
govemments are required to provide the Gen-
eral Land Office with citations of all legal
authority for the collection of such fees, not
copies of the statutes, court orders, and ordi-
nances.

In response to one comment, the General
Land Office has revised §15.8(d), now
§15.8(e), relating to state agency approval of
beach user fees, to state that a local govern-
ment cannot impose or amend a fee that is
inconsistent with the beach user fee plan
contained in its dune protection and beach
access plan.

One commenter requested that §15.8(e), now
§15.8(f), be amended to require local govern-
ments to publish the amount and use of
beach user fee revenues. No change was
made based on this comment because this
information is already available 10 the public
pursuant to the Open Records Act, Texas
Civil Statutes, Article 6252-17a.

Three comments were received on §15.8(e),
now §15.8(f), relating to withdrawal of state
agency approval of plans. One commenter
stated that revoking state approval of a local
plan shoulkd be a remedy available to the
state in sections other than §15.8(e), now

§15.8(f). It is. The General Land Ofifice has
clarified in §15.10(f) that withdrawal of state
approval is always a remedy for violations of
the local government's plan, this subchapter,
or either statute. The other commenter re-
quested that the General Land Office clarify
that the revocation would apply 1o any perti-
nent dune protection and beach access plan,
as opposed to the plan. This clarification has
been made.

In §15.8(e), now §15.8(f), one commenter
suggested that the General Land Office add
"and which impair or damage dunes or beach
nourishment” to the end of the subsection.
The suggested modification was not made
because this subseclion relates to the use of
the beach user fee revenues, not the impact
of activities funded by beach user fee reve-
nues.

Six commenters suggested various modifica-
tions to §15.8(f), now §15.8(g) , relating to
beach user fee accounits. Some of these
commenters requested that the General Land
Office provide that beach user fees do not
have to be directly traceable and directly re-
lated to beach-related services. This sug-

gested change has not been adopted, as the -

General Land Office, the Attomey General's
Office, and the local governments would be in
violation of the Open Beaches Act,
§61.011(b), which provides that the fee must
cover the local government's cost of dis-
charging its responsibilities regarding public
beaches and that the fee cannot exceed the
cost of such public facilities and services. In
addition, the definition of "beach-related ser-
vices", as amended pursuant to other com-
ments and contained in §15.2, is broad
enough to encompass all relevant expenses
related to the public beach. One commenter
asked that the General Land Office clarify
that §15.8(f)(3), now §15.8(g) (3), requires
separate accounts and separate financial
statements. This suggested change has been
adopted.

Three comments were received on §15.8(g),
now §15.8(h), relating to free public beach
access. Based on these comments, the Gen-
eral Land Office has made the following mod-
ifications. The local governments required to
comply with this subsection are those that
collect a beach user fee for on-beach parking
or driving. Even where the entire beach within
a local government's jurisdiction is benefiting
from a beach nourishment project, that local
government is nevertheless required to pro-
vide some free access. The General Land
Office has clarified that the free beach access
requirement applies to each state-approved
dune protection and beach access plan, not
to each governmental entity with jurisdiction
over the public beach.

Based on one comment received expressing
confusion regarding the interaction between
state and federal law, the General Land Of-
fice has modified §15.8(h), now §15.8().

The General Land Office received one com-
ment on §15.8()), now §15.8(j), regarding the
identity of local governments charging beach
user fees. Based on this comment, §15.8(i),
now §15.8(j), has been modified.

Conceming §15.8(G), now §15.8(k), one
commenter requested that the General Land

Office require that 0.5% of any property tax
paid to a local government be spent on beach
nourishment within that local government’s
jurisdiction. Because the General Land Office
has no statutory authority to impose such a
requirement, no change was made based on
this comment.

Section 15.9.

Ten commenters raised various issues re-
garding §15.9, relating to penalties. Three
commenters were concemed with exacting
penalties from local governments. One said it
should be made_ clearer that local govern-
ments can be penalized. Another stated that
local governments should be exempt. The
General Land Office has clarified that local
governments in violation of their plans, this
subchapter, or either statute are liable for
penalties. Two other commenters raised
questions as to enforcement. Local govern-
ments may employ the same mechanisms to
enforce their dune protection and beach ac-
cess plans that they would to enforce any
other county commissioners court order or
local ordinance. The state retains its authority
to enforce any violations of this subchapter
and the statutes, as provided in the Open
Beaches Act, §61.018, and the Dune Protec-
tion Act, §63.181. One commenter requested
that the amount of penalties be increased.
The minimum and maximum amounts of the
penallies are set by the legislature in the
Open Beaches Act, §61.018(c), and the Dune
Protection Act, §63.181(b). Therefore, no
change was made based on this comment.
Two commenters asked whether §15.9 con-
stituted "double jeopardy”. No, it does not.
Penalties for each violation of each statute
may be assessed for each day that a violation
occwrs, as provided in the statutes. No
change was made based on this comment.
Finally, one commenter asked which activi-
ties would make local governments liable for
penalties. Activities for which local govern-
ments wili be liable for penalties include, but
are not limited to, the failure 10: submit a dune
protection and beach access plan; maintain
and enforce the state-approved plan; and im-
plement the state-approved plan. Section
15.9 was modified based on these. com-
ments.

Section 15.10.

One commenter suggested that in §15.10(a)
"subsection” be deleted and be replaced with
"subchapter”. This change has been made.
This commenter also requested that the Gen-
eral Land Office specify that the plan referred
to is a local government's plan. This change
has been adopted.

One commenter requesied that the public
beach presumption provided in §15. 10(c) be
clarified with respect to a declaratory suit by a
person owning property adjacent 1o the Gulf
of Mexico. This issue has been clarified

. based on this comment.

One commenter suggested that "or in part” be
deleted and asked the meaning of an “island
or peninsula not accessible . . . in part” in
§15.10(c). The commenter thought this might
suggest to some that the portion of South
Padre Island north of Park Road 100 is not a
public beach and warned that this subchapter
should not suggest that no public beach ex-
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ists except where paralleled by a road. The
General Land Office has made the recom-
mended change.

It was suggested that §15.10(e) be modified
to require local governments to report only
*known" violations to the state. Another
commenter stated that this section fails to
define the time period suggested by the lan-
guage "immediately inform™ and was con-
cermed about the penalties that could be
assessed against a local government. Ac-
cording to this commenter, this section does
not state when the time period begins. Based
on these comments, §15. 10(e) has been
modified.

Based on various comments received regard-
ing §15.10(f), the General Land Office has
clarified the provisions in that subsection re-
lating to withdrawal of state approval of local
plans and the legal effect of such action.

As requested by one commenter, §15.10(g)
was clarified with respect to notification of
withdrawal of state approval.

A few commenters asked the General Land
Office to clarify the appeals process under
this subchapter. Based on these comments,
new §15.10() was added. -

General Comments.

Many commenters requested that the pream-
ble to this subchapter be modified. One
commenter asked that the General Land Of-
fice describe other adverse effects of devel-
opment located too close to the water's edge,
such as wind-biown debris and possible
health and environmental effects from dam-
aged septic systems. Another commenter
asked the General Land Office to include
language describing the public health and
safety benefit of healthy beaches and dunes
and the value of a healthy system in protect-
ing public and private property. Finally, a
commenter stated that there was no mention
of oil and gas produciion. Other than develop-
ment, no industry was singled out in the pro-
posed subchapter preamble. Oil and gas are
natural resources, and natural resources
were discussed in the preamble. One
commenter recommended adding "dune sand
consumes wave energy during storms®. One
commenter stated that the preamble is in
error concerning west Galveston Island and
Highway 87. Because the proposed
subchapter preamble is not printed again as
the final subchapter preamble, no change
was made based on these comments.

One commenter suggested that minimizing
damage to dunes was unaccepiable because
any damage will "materially weaken dunes”.
The same commenter stated that dunes can
be replaced, restored, or repaired only by
nature and never by man, and therefore no
dunes shouid be damaged or disturbed. In
addition, the 1: 1 compensation was "not ade-
quate™. it may take many years for dunes to
develop naturally. Natural dune development
varies with sediment supply to the beach and
rainfall patterns. Dune stability is determined
by the amount, type, and density of vegeta-
tive cover. Certainly, the General Land Office
knows the importance of natural sand dunes
to the balance of the local sand budget and to
the protection of private property. Avoidance

of damage to dunes or dune vegetation is
always preferable to repairing dunes and miti-
gating damage. We must, however, alicw
people to make use of their private property,
and this subchapter ensures some compen-
sation for resource loss if dunes are disturbed
or destroyed.

The question whether natural dunes can ne-
ver be repaired or restored to the same qual-
ity can be answered by reviewing past dune
restoration projects on the Texas coast. Pub-
lished research suggests that disturbed
dunes may be stabilized with vegetation. Ex-
amples of recently renaired dunes are located
on Mustang Island, where natural sand dunes
were revegetated after pipeline installation.
Because of the commenter's concern, the
General Land Office has modified this
subchapter, replacing "man-made or recon-
structed dune” with "man-made vegetated
mound” and added a definition for "restora-
tion".

One commenter recommended that guide-
lines for "dune nurturing” be added to this
subchapter. Suggested guidelines include us-
ing beach sand, planting vegetation condu-
cive 1o dune growth, and denying human
activities between coppice mounds and the
swale area located landward of the most
landward dune. Section 15.4(d) has been
modified to include some of these recommen-
dations.

Another commenter wanted to eliminate ex-
isting beach access ways from State Highway
87. Each local government is responsible for
developing a beach access and use plan ad-
dressing specific issues such as the one
raised by this commenter. Therefore, no
change was made based on this comment.

A comment was received stating that this
subchapter lacks dune protection standards
for inlet areas. Because inlets typically lack
dunes, dune protection standards do not ap-
ply. However, the Attorney General's Office
maintains that inlets and washover areas are
part of the public beach; therefore the por-
tions of this subchapter relevant to public
beach use and access apply.

One commenter wanted this subchapter to be
revised to direct local governments, with fi-
nancial, in-kind, and technical support of the
state to: describe existing conditions; give
nofice to beachfront property owners that
they must protect dunes; and describe the
consequences of noncompliance. The Gen-
eral Land Office will make every efiort to help
the local govemments comply with the regu-
lations and to educate the public.

One commenter wanted salt cedar listed as
an accspiable method for protecting dunes
and for promoting new dune growtH. Local
governments may include the use of sak ce-
dar as a possible method of dune restoration
in their dune profection and beach access
plans. However, it has not been listed in this
subchapter.

Fourtesn comments were received generally
addressing the 1,000-foot maximum geo-
graphic limit for General Land Office identifi-
cation of critical dune areas and for local
government establishment of dune protection
lings. Many commenters were confused as to

the extent of the application of this
subchapter within the 1,000 feet. The General
Land Office has clarified this issue in §15.3,
relating to administration. The 1,000 feet rep-
resents the maximum jurisdictional limit
placed on the General Land Office and local
governments. Within that 1,000 feet, the Gen-
eral Land Office is required to identify critical
dune areas, pursuant to the Dune Protection
Act, §63.121. Also within that 1,000 feet, local
governments are required to establish and
maintain a dune protection line which pre-
serves dunes, as required by the Dune Pro-
tection Act, §63.011. That line must also
preserve all critical dune areas, as required
by this subchapter, §15.3(f), pursuant to the
General Land Office’s authority to promulgate
rules for the protection of critical dune areas
as provided in the Dune Protection Act,
§63.121. Both the critical dune areas identi-
fied by the General Land Office and the dune
protection line established to preserve critical
dune areas may be located no farther than
1,000 feet of mean high tide of the Gulf of
Mexico. They may be located closer seaward
than 1,000 feet of mean high tide of the Guif
of Mexico it such location complies with this
subchapter and the Dune Protection - Act.
Within critical dune “areas and seaward of a
dune protection line, dune protection permits
will be required only for activities that will
damage, destroy, or remove any dune or any
portion of a dune or kill, destroy, or remove in
any manner any vegetation growing on a
sand dune, as provided in the Dune Protec-
tion Act, §63.091. Therefore, if no dunes or
dune vegetation will be adversely affected, as

" described in the statute and this subchapter,

no dune protection permit is requirad.

While it is the responsibility of the General
Land Office to identify aitical dune areas,
local governments are responsible, within the
same geographic scope, for establishing and
maintaining a dune protection line for the
purpose of preserving sand dunes. The crite-
ria for establishing and maintaining dune pro-
tection lines, as determined by the General
Land Office, are that such dune protection
lines must be located in a manner which
protects all critical dune areas identified by
the General Land Office. The purpose of es-
tablishing and maintaining a dune protection
line landward of the critical dune area is to
provide certainty to the regulated community
as to the boundary of the regulated area and
to avoid the establishment of two different
areas that the local government must regu-
late. The General Land Office will conduct
field inspections within the counties and mu-
nicipalities establishing dune protection lines.
I, upon such inspections, the General Land
Office determines that all critical dune areas
are seaward of the various dune protection

'lines, the General Land Office will notify the

local government establishing the dune pro-
tection line of this determination prior to the
local government's public hearing (as re-
quired in the Dune Protection Act, §63.014,
regarding the establishment of the dune pro-
tection line) and state in this subchapter
granting approval of the local government's
dune protection and beach access plan that
the General Land Office has determined that
the dune protection line is properly located.
Local governments are required in the Dune
Protection Act, §63.014, to define the line by
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presenting it on a map or drawing, by making
a written description, or by both means. in the
map, drawing, or description, the local gov-
ernment must demonsirate that all dune ar-
eas within 1,000 feet of mean high tide of the
Gulf of Mexico are seaward of the line. The
General Land Office will be notified as to the
adequacy of public input via the public hear-
ing required by the Dune Protection Act, §63.
013. There is no additional public input re-
quirement in the statute or in this subchapter
for the establishment of dune protection lines.

The General Land Office has also clarified
the jurisdictional requirement for beachfront
construction certificates. The Open Beaches
Act, §61.011(d)(6) , requires the General
tand Office to promulgate rules governing
construction on land adjacent to and land-
ward of public beaches and lying in the area
either up to the first public road generally
paraliel to the beach or to any closer public
road not parallel to the beach, or to within
1,000 feet of mean high tide, whichever is
greater, that affects or may affect public ac-
cess fo and use Of public beaches.

Therefore, the maximum geographic limi,
though broad, is qualified by the requirement
that the land must be adjacent to and land-
ward of public beaches and by the require-
ment that the proposed activity affects or may
affect public access to and use of public
beaches. If a person proposes an activity
which is within the geographic scope, the
local government must determine whether the
proposed activity is located adjacent to and
landward of the public beach and whether the
proposed activity affects or may affect public
beach access.

Pursuant to this subchapter and the Open
Beaches Act, not all activities will require
beachfront construction certificates even it
they are located within 1,000 feet of mean
high tide or seaward of the first public road
generally parallel to the public beach or of
any closer road not paraliel to the public
beach.

Eighteen general comments were received
on the perceived cost of compliance with this
subchapter, many slating that such cost
would halt development along the Gulf Coast.
Some commenters also stated that any re-
striction upon property will reduce its value.
Other commenters slaled that the General
Land Office did not consider the cost to the
local governments and the cost of the permit
fo the permittees.

In passing Senate Bill 1053, the legislature
recognized that it is essential that the state
provide standards for development along the
coast to offset decades of unchecked devel-
opment which has resulted in aggravation of
erosion, adverse impacts on public beach use
and access, and destruction of the dunes and
dune vegetation-Texas’ best defense against
storms.

The purpose of this subchapter is to ensure
that the Texas coast is preserved so that
citizens may continue 1o enjoy and use it as
appropriate. Development will not be halted
as this subchapter contains no prohibitions on
construction. The added expense of comply-
ing with this subchapler is a cost directly
related to the real cost of impacting dunes

and dune vegelation and public beach use
and access. The standard is replacement of
the equivalent or superior of that which is
damaged. These measures are necessary 10

" preserve and protect sitical dune areas and

the public beach.

In enacting the Dune Protection Act,
§63.001(3) and §63.001(3), the legislature
found that pérsons have caused ervironmen-
tal damage in the process of developing the
shoreline for various purposes and that these
practices constitute serious threats to the
salety of adjacent properly, o public high-
ways, and to the taxable basis of adjacent
property and constitute a real danger to natu-

ral resources and to the health, safety, and

welfare of persons living, visiting, or
sojourning in the area. In recognition of this
problem, local governments along the coas
are already subjecting many of the activities
regulated under this subchapter to permit re-
quirements found in this subchapter. Many
local governments aiready have building per-
mit requirements, and any local government
participating in the Federal Flood Insurance
Program is already required to regulate many
of these activities.

This subchapter is based in large part on
these existing programs, and many of the
requirements contained in this subchapter are
taken directly from existing local government
permitting requirements. Some local govern-
ments have informed the General Land Office
that their existing requirements will put them
in immediale compliance with  this
subchapter., One local government repre-
sentative commented that some of these re-
quirements represent the way her
government has already been operating. She
stated that "those restrictions [on construc-
tion] are written into everyone's permit”. Many
people who expressed these concerns reside
in areas where much of this subchapter is
already being enforced under separate local
government authority. For these reasons, no
changes were made based on these general
comments. Nevertheless, changes were
made in the permitting requirements to allevi-
ate concerns that they were 100 onerous and
costly.

One commenter asked whether the General
Land Office had considered the Texas Catas-
trophe Property Insurance Act requirements
when drafting this subchapter. Those require-
ments were reviswed and considered by the
General Land Office when drafting this
subchapter. Another commenter asked that
the General Land Office require insurance
certificates and compliance with flood and
catastrophic building requirements as part of
the permit application requirements. Based
on other comments, §15.3(1)(4), now
§15.3(s)(4), was modified to address some of
this commenter’s concerns. In addition, all
applicants are required to comply with the
regulatory programs relevant to beachfront
construction. A local government may require
any information it deems necessary to deter-
mine wheather a permit or certificate should be
issued allowing beachfront construction.

One commenter requested that the General
Land Office provide some system for notifying
private property owners about the require-
ments of this subchapter and local govern-

ment plans. Local governments are required
to hold public hearings when establishing a
dune protection line, pursuant to the Dune
Protection Act, §63.013(a). Local govern-
ments are also required to file a map or
description of the dune protection line with
the clerk ot e county or municipality,
pursuant to the Duns Protection Act, §63.014.
Persons convaying property fronting on the
Gulf of Mexico are required to inform the
prospective purchasers of the public ease-
ment on the public beach, pursuant to the
Open Beaches Act, §61.025. In addition, local
governments must use their ordinary hear-
ings procedures to adopt a dune protection
and beach access plan, as this may only be
done in an ordinance or a county commis-
sioners court order.

One commenter stated that the General Land
Office should modify this subchapter to pro-
vide that local governments only have the
authority to require changes in proposed con-
struction plans which reasonably could be
anticipated to have a "materially adverse ef-
fect” on the public’s access to the beach. The
pertinent statules give local governments
much more authority than that. The Dune
Protection Act, §63.055, provides that local
governments may include in a permit the
terms and conditions it finds necessary to
asswe the protection of life, natural re-
sources, and property. The Open Beaches
Act, §61.015(g), provides that local govern-
ments may include in the certification any
reasonable terms and conditions it finds nec-
essary to assure adequate public beach ac-
cess and use rights consistent with the Dune
Protection Act. Therefore, no change was
made based on this comment.

One commenter inquired about dispute reso-
lution between local govemments and the
state with regard &7 application of the statutes
or this subchapter. Pursuant to the Open
Beaches Act, §61.018, the state retains its
enforcement authority for any violation(s) of
the statute or this subchapter. Pursuant to the
Dune Protection Act, §63.181, the state re-
tains its enforcement authority for any viola-
tion(s) of the statute or this subchapter.
Based on this comment, these issues have
been clarified in §15.10.

One commenter stated that this subchapter
should not allow the expendiiure of public
funds to manage or restore dunes or dune
vegetation which a private owner has dam-
aged or allowed 1o be damaged. If such dam-
age is illegal, pursuant to the Dune Protection
Act, §63.181(a), the state may collect dam-
ages for injury to natural resources in viola-
tion of the statute or this subchapter. If the
damage is permitted, the permittee must miti-
gate the damage. No change was made
based on this comment.

One commenter stated that the General Land
Office should "encowrage no development
along the beaches and that, in a few areas,
no development is encouraged™. The pupose
of this subchapter is to allow development to
occur in @ manner which is consistent with
the protection of dunes and dune vegetation
and the preservation and enhancement of
public beach use and access. It is not the
purpose of this subchapter to discourage de-
velopment. No change was made based on
this comment.
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Two commenters requested that the General
Land Office amend this subchapter to provide
discretionary, not mandatory, integration of
local governments’ dune protection programs
and heach access programs into a single
dune protection and beach access plan for
each local government. Because these
commenters suggested this modification for
every provision which implicitly or explicitly
requires or refers to integration of the pro-
grams, these comments are treated as a gen-
eral comment on this subchapter. Rather than
respond to these comments in each provision
where integration of the programs is required,
this single response shall address each of the
comments made regarding integration of tha
dune protection and beach access programs
unless otherwise provided in the preamble of
this subchapter.

There are many reasons why the General
Land Office has required the integration of the
dune protection ang beach access programs
into a single dune protection and beach ac-
cess plan for each local government. Unifying
the dune protection and bsach access re-
quirements in a sinale local plan will aid the
regulated community by avoiding the duplica-
tion and undue expense which would result
from having two separate programs with
overlapping requirements which govern over-
lapping geographic areas. As required by the
General Land Office, local governments will
have one sat of regulations (the local plan) to
develop and implement. Under this
subchapter, local governments are allowed 1o
issue a single permit for activities which
would otherwise require a dune protection
permit and beachfront construction cenlificate.
This option has been added to this
subchapier to alleviate concerns regarding
the regulatory burden of a dual permitting
process. A person who considers undertaking
beachfront construction will only have to look
to and comply with one set of regulations
which represent the requirements of both pro-
grams. This approach will be less confusing
to the regulated community.

Relating to the integration of the dune protec-
tion and beach access plans, these
commenters also suggested that the Attorney
General's authority was strictly limited to the
requirements of the Open Beaches Act. The
Open Beaches Act and the Dune Protection
Act provide for regulation of generally the
same aclivities and ‘geographic areas, and
their requrements are scientifically and le-
gally related. The Open Beaches Adt,
§§61.011(d)(3), 61.015(s), and 61. 015(g),
recognizes that dune protection and preser-
vation of beach use and access are con-
nected by requiing the following integrated
approaches: the General Land Office promul-
gates rules needed to mitigate for any ad-
verse effect on public access and critical
dune areas; local governments adopt a plan
for preserving and enhancing access to and
use of public beaches within the jurisdiction of
the local government consistent with the
Open Beaches Act, §61.011, the Dune Pro-
tection Act, and this subchapter promulgated
thereunder; and a local government may in-
clude in beachfront construction cerdificates
any reasonable terms and conditions it finds
necessary to assure adequate public beach
access and use rights consistent with the

Dune Protection Act. The Dune Protection
Act, in §63.053(b) and §63.121, also recog-
nizes that dune protection and preservation of
beach use and access are connected by re-
quiring the following integrated approaches:
after establishing a dune protection line, local
governmenis may charge reasonable fees for
beach-related services as provided for in the
Open Beaches Act, §81.015, and subject to
all requirements in the Open Beaches Act;
and the General Land Office promulgates
rules for the identification and protection of
critical dune areas which are essential to the
protection of public beaches and other state-
owned land. In 1991, the legislature passed
Senate Bill 1053 which simultaneously
amended the Dune Protection Act and the
Open Beaches Act. This subchapter adopts
the same approach to management of the
beach/dune system. The General Land Office
has not amended this subchapter based on
these comments.

Four comments were received regarding "in-
direct impacts” as defined and used in this
subchapter. Because these commenters sug-
gested either deletion or modification of the
term “indirect impact® in every provision in
which the term appsars, these comments are
freated as a general comment on the term.
Rather than respond to these comments in
each provision where "indirect impact” ap-
pears, this single response shall address
each of the comments made regarding the
term. In addition, ancther commenter re-
quested that "adversely affect” be defined.
Because this term is generally related to "in-
direct impacts”, the General Land Office has
combined the response to that comment with
the comments on "indirect impacts”.

The definition of "indirect impacts” is taken
from the definition of “indirect effects” as pro-
vided by the Council on Environmental Qual-
ity in Volume 40 of the Code of Federal
Regulations, §1508.8(b). The General Land
Office adopted the federal definition of this
term to provide consistent state and federal
terminology for the regulated community and
to avoid the possibility of confusing the regu-
lated community and local governments. The
General Land Office used the term “impact"
because, as provided in the federal definition,
the terms "effect” and "impact” are synony-
mous. To be more consistent with the federal
definition, the definition of "effects” replaces
"impacts” in §15.2 of this subchapter and
includes both direct and indirect effects, con-
sistent with the federal regulations.

A definition of "impacts” or "effects” is neces-
sary 1o aid local governments in implementing
their dune protection plans, to aid the regu-
lated community in complying with the local
plans, and to provide certainty regarding im-
plementation of the local plans. The Open
Beaches Act, in §§61. 013(b), 61.011(d)(3),
and 61.011(d)(6), respectively, uses the
terms raffect adversely”, "adverse effects",
and "affects or may affect” regarding impacts
on public beach use and access. An action
which "affects” beach use and access is an
action which produces an "effect” upon beach
use and access. Because "affects” and "el-
fects" are triggers for certain requirements in
the Open Beaches Act and are not defined in
that statute, it is important that these terms be
defined. The Dune Protection Act,

§63.054(b), requires local governments to
consider cumulative impacts when determin-
ing whether to grant a dune protection permit.
The term "cumulative impacts" is not defined
in the Dune Protection Act. The definition of
*cumulative impacts” is taken from the federal
definition of that term as provided in Volume
40 of the Code of Federal Regulations,
§1508.7, and includes both “direct impacts"
and "indirect impacts". Aside from these spe-
cific reasons for defining "effects” and “im-
pacts”, the General Land Office is required to
adopt rules and provide standards regarding:
the protection of critical dune areas; the miti-
gation of adverse effects on public access
and dune areas; and the construction of land
within the geographic scope of this
subchapter that affects or may affect public
access to and use of public beaches, as
provided in the Dune Protection Act, §63.121,
and the Open Beaches Act, §61.011(d)(3)
and §61.011(d)(6), respectively. Pursuant to
these requirements, the General Land Office
has identified "indirect effects” as a factor to
be considered by local governments when
considering whether an activity will "affect” or
produce an "effect” on dune protection and
public beach use and =ccess.

In response to specific comments on the use
and definition of "indirect impacts”, the Gen-
eral Land Office offers the following re-
sponses. It ic frue that most activities will
have some indirect effect on dune protection
and beach use and access. However, the
indirect effect(s) of a proposed activity is just
one factor that a local government must con-
sider when determining whether to issue a
permit or cerificate. In response to a
commenter’s inquiry as to the meaning of
"beneficial” effects, a beneficial effect is one
which improves the functions of the affected
natural resource. In response to another
commenter’s inquiry, the General Land Office
agrees that such "effects” are immaterial to a
dune protection line. As drafted, this
subchapter addresses this commenter's con-
cems by requiring that local governments
consider effects on critical dune areas and
dunes seaward of the dune protection line,
not the line itself. Two other commenters sug-
gested modifications to the definition of "indi-
rect impacts” which woukd make the term
more inclusive. These suggested changes
would result in a definition which is inconsis-
tent with the federal definition. For these vari-
ous reasons, these modifications were not
adopted.

Two commenters requested that "shall” be
replaced with "may" or "should™ in almost
every case where the term "shall" appears in
relation to obligations of local governments
under this subchapter. Rather than respond
to each of these comments where they p-
pear, these comments are treated as a gen-
eral comment that most of this subchapter
should be within the discretion of local gov-
ernments. This single response addresses
each of the comments these commenters
made regarding mandatory versus discretion-
ary requirements in this subchapter, unless
otherwise provided in the preamble of this
subchapter.

The 1991 legislative amendments to the
Dune Protection Act and the Open Beaches
Act were enacted, in part, to increase state
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and local authority over aclivities occurring
along the Texas Gulf Coast. Both the state
and local governments are now vested with

new and more comprehensive authority to

regulate activities which occur within the geo-
graphic scope of the statutes and which have
certain effects ‘on dunes, dune vegetation,
and public beach use and .access. The au-
thority provided to the state and the local
govemments overlaps, yet there are distinc-
tions. The slate was placed in an oversight
role. That role includes the complex task of
addressing problems occurring along the
Texas Gulf Coast in a comprehensive man-
ner. Some of the problems the state must
address are erosion response, protection of
the public >each and the public’s rights re-
garding the beach, and protection of dunes.
The state is the best entity to protect iis
property rights and the rights of the public.
Counties are not in the best legal or practical
position to provide such large-scale protec-
tion, and their variable approaches on an
individual basis would result in sporadic pro-
tection, a result clearly not intended by the
legislature.

The state is required to provide consistent
procedures and standards for local govern-

ments and the public to follow when permit- -

ting and undertaking activities regulated
under the statutes. The statewide standards
and procedures identified in this subchapter
are provided pursuant to the requirement that
the state examine and address the problems
occurring on the entire Texas coast. The
state, in ils oversight role, has a duty to
ensure that the problems identified by the
legislature are addressed by adopting rules
for local governments to follow and the state
to enforce. If the state were to make the
requirements of this subchapier completely
discretionary, as suggested by these two
commenters, then there would be no assur-
ance that these minimal standards would be
adopted by local governments along the en-
tire coast. The state cannot enforce discre-
tionary requirements and therefore would be
in violation of the statules. The state must
provide minimum standards for protection of
the coast through enforceable regulations.
Further, to ensure that local governments and
citizens are aware of baseline standards that
the siate requires and enforces, this
subchapter must be mandatory.

Similarly, counties are required to provide
procedures and standards for the municipali-
ties within their jurisdiction (unless they dele-
gate such authority to the municipalities) and
the public to follow when undertaking those
same activities. In the focal commissioners
court orders and ordinances, local govern-
ments are authorized to address those prob-
lems which are specific to the portion of the
Gult Coast within their jurisdiction. In their
regulations, local governments can achieve a
very specific and effective approach to the
problems which are unique to their area.
However, as provided in both statutes, local
governments must exercise their authority in
a manner which is consistent with the state-
wide standards. For these reasons, the re-
quirements of this subchapter have not been
changed from mandatory to discretionary re-
quirements.

Several comments were received regarding
the mitigation sequence. Some commenters
wanted the term "compensation” deleted and

replaced with "mitigation”. Other commenters -

asked that the General Land Office clarify the
meaning of "compensation” and whether it
was a requirement that permittees "pay” for
adverse effects to dunes and dune vegetation
or a requirement that dunes and dune vegeta-
tion be restored, rehabilitated, and repaired.

To avoid confusion and to provide consis-.

tency between state and federal law, the miti-
gation sequence has been madified (in each
case where it appears in this subchapter) to
compont with the federal definition of "mitiga-
tion®, as provided in Volume 40 of the Code
of Federal Regulations, §1508.20.

City of Galveston, Legal Department; City of
Galveston, Planning Depariment; City of Port
Aransas; Coastal Bend Environmental Coali-
tion; Coastal Technology Corporation; Corpus
Christi Parks and Recreation Department;
County of Nueces; Department of the Army,
Galveston District, Corps of Engineers;
Feferman and Rehler, L.L.P.; Flour Bluff/Pa-
dre Island Civic League; Galveston Beach
and Shore Committee, Technical Committes;
Galveston Island Hotel and Motel Associa-
tion; Galveston Realty Company; McLeod, Al-
exander, Powel and Apffel; Office of the
Attorney General, State of Texas; Padre Is-
land Area Council; Padre Island Business As-
sociation; Poter  Construction; PRI
Environmental; Purple Sage Construction,
Inc.; Railroad Commission of Texas; Shiner,
Moseley and Associates, Inc.; Texas Gulf
Beach and Shore Preservation Society;
Texas Historical Commission; Texas Inde-
pendent Producers and Royalty Owners As-
sociation (TIPRO); Texas Mid-Continent Qil
and Gas Assoeciation; Texas Parks and Wild-
lite Department; The Woodlands Corporation;
United States Depariment of Commerce, Na-
tional Oceanic and Atmospheric Administra-
tion, Office of Ocean and Coastal Resource
Management; United States Department of
the Interior, Fish and Wildlife Service; United
States Environmental Protection Agency; and
West Galveston Island Community Forum.

The new sactions are adopted under the
Texas Natural Resources Code, §§61.011,
61.015(b), and 63.121, which provides the
General Land Office with the authority to
identify and protect critical dune areas and to
preserve and enhance public beach access.

§15.1. Policy. The General Land Office
has identified the following goals as a basis
for managing and regulating human impacts
on the beach/dune system:

(1) to assist coastal citizens and
local governments in protecting public
health and safety and in protecting, preserv-
ing, restoring, and enhancing coastal natural
resources including barrier islands and pen-
insulas, mainland areas bordering the Gulf
of Mexico, and the floodplains, beaches,
and dunes located there;

(2) to aid coastal landowners
and local governments in using beachfront
property in a manner compatible with pre-
serving public and private property, protect-

ing the public’s right to benefit from the
protective and recreational functions of a
healthy beach/dune system, conserving the

‘environment, conserving flora and fauna

and their habitat, ensuring public safety,
and minimizing loss of life and property
due to inappropriate coastal development
and the destruction of protective coastal
natural features; )

(3) to foster mutual respect be-
tween public and private property owners
and to assist local governments in managing
the Texas coast so that the interests of both
the public and private landowners are pro-
tected;

(4) to promote dune protection
and ensure that' adverse effects on dunes
and dune vegetation are avoided whenever
practicable. If such adverse effects cannot
be avoided and have been minimized, every
effort must be made to repair, restore, and
rehabilitate existing dunes and dune vegeta-
tion;

(5) to prevent the destruction
and erosion of public beaches and other
coastal public resources, to encourage the
use of environmentally sound erosion re-
sponse methods, and to discourage those
methods such as rigid shorefront structures
which can have a harmful impact on the
environment and public and private prop-
erty;

(6) to aid communities located
on barrier islands, peninsulas, and mainland
areas bordering the Gulf of Mexico which
are extremely vulnerable to flooding and
property damage due to violent storms by
working to reduce flood losses, by minimiz-
ing any waste of public funds in the na-
tional flood insurance program, and by
ensuring that the insurance remains avail-
able and affordable;

(7) to protect the, public’s right
of access to, use of, and enjoyment of the
public beach and associated facilities and
services as established by state common law
and statutes. The public has vested property
rights in Texas’ public beaches, and free
use of and access to and from the beaches
are guaranteed, The Open Beaches Act re-
quires local governments to preserve and |
enhance use of public beaches and access
between the beaches and public roads. If an
access point must be closed, then existing
law requires it to be replaced with equal or
better access consistent with the appropriate
local dune protection and beach access plan.
Whenever practicable, local governments
should enhance public beach use and ac-
cess;

(8) to provide coordinated, con-
sistent, responsive, timely, and predictable
governmental decision making and permit-
ting processes;
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(9) to recognize that the
beach/dune system contains resources of
statewide value and concern, which local
governments are in the best position to
manage on a daily basis. This subchapter is
designed to provide local governments with
the necessary tools for effective coostal
management and are regarded as a mini-
mum standard; local governments are en-
couraged to develop procedures that provide
greater protection for the beach/dune sys-
tem;

(10) to educate the public about
coastal issues such as dune protection,
beach access, erosion, and ficod protection,
and to provide for public participation in the
protection of the beach/dune system and in
the development and implementation of the
Texas Coastal Management Program.

§15.2. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly ‘indicates otherwise.

Affect~-As used in this subchapter
regarding dunes, dune vegetation, and the
public beach, "affect” means to produce an
effect upon dunes, dune vegetation, or pub‘
lic beach use and access.

Amenities~Any nonhabitable major
structure including swimming pools, bath-
houses, detached garages, cabanas, pipe-

lines, piers, canals, lakes, ditches, artificial

runoff channels and other water retention
structures, roads, streets, highways, parking
areas and other paved areas (exceeding 144
square feet in area), underground storage
tanks, and similar structures.

Applicant-Any person applying to a
local government for a permit and/for certifi-
cate for any construction or development
plan.

Backdunes-The dunes located land-
ward of the foredune ridge which are usu-
ally well vegetated but may also be
unvegetated and migratory. These dunes
supply sediment to the beach after the
foredunes and the foredune ridge have been
destroyed by natural or human activities.

Beach access-The right to use and
enjoy the public beach, including the right
of free and unrestricted ingress and egress
to and from the public beach.

Beach/dune system-The land from
the line of mean low tide of the Guilf of
Mexico to the landward limit of dune for-
mation.

Beachfront construction certificate
or certificate-The document issued by a
local government that certifies that the pro-
posed construction either is consistent with
the local government’s dune protection and
beach access plan or is inconsistent with the
local government’s dune protection and
beach access plan. In the latter case, the
local government must specify how the con-
_struction is inconsistent with the. plan, as
required by the Open Beaches Act, §61.015.

Beach maintenance-The cleaning or
removal of debris from the beach by hand-
picking, raking, or mechanical means.

Beach profile-The shape and eleva-
tion of the beach as determined by survey-
ing a cross section of the beach.

Beach-related services-Reasonable

and necessary services and facilities directly
related to the public beach which are.pro-
vided to the public to ensure safe use of and
access to and from the public beach, such as
vehicular controls, management, and park-
ing (including acquisition and maintenance
of off-beach parking and access ways); san-
itation and litter control; lifeguarding and
lifesaving; beach maintenance; law enforce-
ment;  beach  nourishment projects;
beach/dune system education; beach/dune

_ protection and restoration projects; provid-

ing public facilities such as restrooms,
showers, lockers, equipment rentals, and
picnic areas; recreational and refreshment
facilities; liability insurance; and staff and
personnel necessary to provide beach-
related services. Beach-related services and
facilities shall serve only those areas on or
immediately adjacent to the public beach.
Beach user fee-A fee collected by a
local government in order to establish and
maintain beach-related services and facili-
ties for the preservation and enhancement of
access to and from and safe and healthy use
of public beaches by the public.
Blowout-A breach in the dunes
caused by wind erosion.
Breach-A break or gap in the conti-
nuity of a dune caused by wind or water.
Bulkhead-A structure or partition
built to retain or prevent the sliding of land.
A secondary purpose is to protect the up-
land against damage from wave action.
Coastal and shore protection pro-
ject-A project designed to slow shoreline
erosion or enhance shoreline stabilization,
including, but not limited to, erosion re-
sponse structures, beach nourishment, sedi-
ment bypassing, construction of man-made
vegetated mounds, and dune revegetation.
Commercial facility-Any structure
used for providing, distributing, and selling
goods or services in commerce including,
but not limited to, hotels, restaurants, bars,
rental operations, and rental properties.
Construction-Causing or carrying
out any building, bulkheading, filling, clear-
ing, excavation, or substantial improvement
to land or the size of any structure. "Build-
ing" includes, but is not limited to, all re-
lated site work and placement of
construction materials on the site. "Filling”
includes, but is not limited to, disposal of
dredged materials. "Excavation” includes,
but is not limited to, removal or alteration
of dunes and dune vegetation and scraping,
grading, or dredging a site. "Substantial im-
provements to land or the size of any struc-
ture” include, but are not limited to,
creation of vehicular or pedestrian trails,
landscape work (that adversely affects

dunes or dune vegetation), and increasing
the size of any structure.

Coppice mounds-The initial stages
of dune growth formed as sand accumulates
on the downwind side of plants-and other
obstructions on or immediately adjacent to
the beach seaward of the foredunes. Cop-
pice mounds may be unvegetated.

Critical dune areas-Those portions
of the beach/dune system as designated by
the General Land Office that are located
within 1,000 feet of mean high tide of the
Gulf of Mexico that contain dunes and dune
complexes that are essential to the protec-
tion of public beaches, submerged land, and
state-owned land, such as public roads and
coastal public lands, from nuisance, erosion,
storm surge, and high wind and waves.
Critical dune areas include, but are not lim-
ited to, the dunes that store sand in the
beach/dune system to replenish eroding
public beaches.

Cumulative impact-The effect on
beach use and access, on a critical dune
area, or an area seaward of the dune protec-
tion line which results from the incremental
effect of an action when added to other
past, present, and reasonably foreseeable fu-
ture actions regardless of what agency or
person undertakes such other actions, Cu-
mulative effects can result from individually
minor but collectively significant actions
taking place over a period of time.

Dedication-Includes, but is not lim-
ited to, a restrictive covenant, permanent
easement, and fee simple donation.

Dune-An emergent mound, hill, or
ridge of sand, either bare or vegetated, lo-
cated on land bordering the waters of the
Gulf of Mexico. Dunes are naturally formed
by the windward transport of sediment, but
can also be created via man-made vegetated
mounds. Natural dunes are usually found
adjacent to the uppermost limit of wave
action and are marked by an abrupt change
in slope landward of the dry beach. The
term includes coppice mounds, foredunes,
dunes comprising the foredune ridge,
backdunes, swales, and man-made vege-
tated mounds.

Dune complex-Any emergent area
adjacent to the waters of the Gulf of Mexico
in which several types of dunes are found or
in which dunes have been established by
proper management of the area. In some
portions of the Texas coast, dune complexes
contain depressions known as swales.

Dune Protection Act-Texas Natural
Resources Code, §63. 001, et seq.

Dune protection and beach access
plan or plan~A local government’s legally
enforceable program, policies, and proce-
dures for protecting dunes and dune vegeta-
tion and for preserving and enhancing use
of and access to and from public beaches,
as required by the Dune Protection Act and
the Open Beaches Act.

Dune protection line-A line estab-
lished by a county commissioners court or
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the governing body of a municipality for the
purpose of preserving, at & minimum, all
critical dune areas identified by the General
Land Office pursuant to the Dune Protec-
tion Act, §63.011, and §15.3(f) of this title
(relating to Administration). A municipality
is not authorized to establish a dune protec-
tion line unless the authority to do so has
been delegated to the municipality by the
county in which the municipality is located.
Such lines will be located no farther than
1,000 feet landward of the mean high tide
of the Gulf of Mexico.

Dune protection permit or per-
mit-The document issued by a local gov-
ernment to authorize construction or other
regulated activities in a specified location
seaward of a dune protection line or within
a critical dune area, as provided in the
Texas Natural Resources Code, §63.051.

Dune vegetation-Flora indigenous to
natural dune complexes on the Texas coast
and can include coastal grasses and herba-
ceous and woody plants.

Effect or effects-"Effects” include:
direct effects~those impacts on public beach
use and access, on critical dune areas, or on
dunes and dune vegetation seaward of a
dune protection line which are caused by
the action and occur at the same time and
place; and indirect effects-those impacts on
beach use and access, on critical dune areas,
or on dunes and dune vegetation seaward of
a dune protection line which are caused by
an action and are later in time or farther
removed in distance than a direct effect, but
are still reasonably foreseeable. Indirect ef-
fects may include growth inducing effects
and other effects related to induced changes
in the pattern of land use, population den-
sity, or growth rate, and related effects on
air and water and other natural systems,

including ecosystems. "Effects” and "im-
pacts” as used in this subchapter are synon-
ymous. "Effects” may be ecological (such
as the effects on natural resources and on
the components, structures, and functioning
of affected ecosystems), aesthetic, historic,
cultural, economic, social, or health,
whether direct, indirect, or cumulative.

Eroding area~A portion of the shore-
line which is experiencing an historical ero-
sion rate of greater than one foot per year
based on published data of the University of
Texas at Austin, Bureau of Economic Geol-
0gy.

Erosion-The wearing away of land
or the removal of beach and/or dune sedi-
ments by wave action, tidal currents, wave
currents, drainage, or wind. Erosion in-
cludes, but is not limited to, horizontal re-
cession and scour and can be induced or
aggravated by human activities.

Erosion response structure-A hard
or rigid structure built for shoreline stabili-
zation which includes, but is not limited to,
a jetty, retaining wall, groin, breakwater,
bulkhead, seawall, riprap, rubble mound,
revetment, or the foundation of a structure
which is the functional equivalent of these
specified structures.

FEMA-The United States Federal
Emergency Management Agency. This
agency administers the National Flood In-
surance Program and publishes the official
flood insurance rate maps.

Foredunes-The first clearly distin-
guishable, usually vegetated, stabilized
large dunes encountered landward of the
Gulf of Mexico. On some portions of the
Texas Gulf Coast, foredunes may also be
large, unvegetated, and unstabilized. Al-
though they may be large and continuous,
foredunes are typically hummocky and dis-

continuous and may be interrupted by
breaks and washover areas. Foredunes offer
the first significant means of dissipating
storm-generated wave and current energy
issuing from the Gulf of Mexico, Because
various heights and configurations of dunes
may perform this function, no standardized
physical description applies. Foredunes are
distinguishable from ' surrounding dune
types by their relative location and physical
appearance.

Foredune ridge-The high continuous
line of dunes which are usually well vege-
tated and rise sharply landward of the
foredune area but may also rise directly
from a flat, wave-cut beach immediately
after a storm.

Habitable structures-Structures suit-
able for human habitation including, but not
limited to, single or multi-family resi-
dences, hotels, condominium ‘buildings, and
buildings for commercial purposes. Each
building of a condominium regime is con-
sidered a separate habitable structure, but if
a building is divided into apartments, then
the entire building, not the individual apart-
ments, is considered a single habitable
structure. Additionally, a habitable structure
includes porches, gazebos, and other at-
tached improvements,

Industrial facilities-Include, but are
not limited to, those establishments listed in
Part 1, Division D, Major Groups 20-39 and
Part 1, Division E, Major Group 49 of the
Standard Industrial Classification Manual as
adopted by the Executive Office of the
President, Office of Management and Bud-
get (1987 edition). However, for the pur-
poses of this subchapter, the establishments
listed in Part 1, Division D, Major Group
20, Industry Group Number 209, Industry
Numbers 2091 and 2092 are not considered
"industrial facilities”. These establishments
are listed as follows in "Appendix I",
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Appendix I

A local government is not authorized to issue a permit or
certificate authorizing construction or operation of the
industrial facilities listed in this appendix within critical
dune areas or seaward of a dune protection line, as provided in
§15.4(c) (5) of this title (relating to Dune Protection
Standards), with .the exception of activities in Part 1, Division
D, Major Group 20, Industry Group 209, Industry Numbers 2091 and
2092, as provided in the definition of "industrial facilities" in
§15.2 of this title (relating to Definitions). This appendix is
" taken from the Standard Industrial Classification Manual as
adopted by the Executive Office of the President, Office of
Management and Budget (1987 ed.). )

DIVISION D. MANUFACTURING
Major Group 20. Food and kindred products, except Industry
' Numbers 2091 and 2092

Major Group 21. Tobacco products

Major Group 22. Textile mill products

Major Group 23. Apparel and other finished products made from
fabrics and similar materials

Major Group 24. Lumber and wood products, except furniture

Major Group 25. Furniture and fixtures

Major Group 26. Paper and allied products

Major Group 27. Printing, publishing, and allied industries

Major Group 28. Chemicals and allied products

Major Group 29. Petroleum refining and related industries

Major Group 30. Rubber and miscellaneous plastics products

Major Group 31. Leather and leather products

Major Group 32. Stone, clay, glass, and concrete products

Major Group 33. Primary metal industries

Major Group 34. . Fabricated metal products, except machinery
and transportation equipment

Major Group 35. Industrial and commercial machinery and
computer equipment '

Major Group. 36. Electronic and other electrical equipment and
components, except computer equipment

Major Group 37. Transportation equipment

Major Group 38. Measuring, analyzing, and controlling

instruments; photographic, medical and
optical goods; watches and clocks

Major Group 39. Miscellaneous manufacturing industries
DIVISION E. TRANSPORTATION, COMMUNICATIONS, ELECTRIC, GAS, AND
SANITARY SERVICES
Major Group 49. Sanitary services (sewerage systems, refuse
systems, sanitary services not elsewhere
classified) :
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Appendix I - continued

MISCELLANEOUS FOOD PREPARATIONS AND~KINDRED PRODUCTS
Industrlal facilities listed in Industry Number 2091 are not
considered "industrial facilities" as deflned in §15.2 of this
~title (relatlng to Definitions).

2091 Canned and Cured Fish and Seafoods

Establishments primarily engaged in cooking and canning
fish, shrimp, oysters, clams, crabs, and other seafoods,
including soups; and those engaged in smoking, salting, drying,
or otherwise curing fish and other seafoods for the trade.
Establishments primarily engaged in shucklng and packing fresh
oysters in nonsealed contalners, or in freezing or preparing
fresh fish, are classified in Industry 2092.

- Canned fish, crustacea, and mollusks

- Caviar, canned \ ,

-. Chowders, fish and seafood: canned

- Clam bouillon, broth, chowder, juice: - bottled or canned
- Codfish: smoked, salted, dried, and pickled

- Crab meat,' canned and cured : '

- Finnan haddie (smoked haddock)

- Fish and seafood cakes: canned .

- Fish egg bait, canned

- Fish, canned and cured

- Fish: cured, dried, pickled, salted, and smoked
- Herring: smoked, salted, dried, and pickled

- Mackerel: smoked, salted, dried, and pickled

- Oysters, canned and cured '

- Salmon: smoked, salted, dried, canned, and pickled
- Sardines, canned :
- Seafood products, canned and cured

- Shellfish, canned and cured

- Shrimp, canned and cured

- Soups, fish and seafood: canned

- Stews, fish and seafood: canned

- Tuna fish, canned.
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‘Appendix I - continued

MISCELLANEOUS FOOD PREPARATIONS AND KINDRED PRODUCTS

Industrial facilities listed in Industry Number 2092 are not
considered "industrial facilities" as defined in §15 2 of this
title (relating to Definitions).

2092 Prepared Fresh or Frozen Fish and Seafoods

Establishments primarily engaged in preparing fresh and raw
or cooked frozen fish and other seafoods and seafood
preparations, such as soups, stews, chowders, flshcakes{
crabcakes, and shrimpcakes. Prepared fresh fish are eylsgerated
or processed by removal of heads, fins, or scales. This 1nqustry
also includes establishments primarily engaged @n the shucking
and packing of fresh oysters in nonsealed .containers.

- Chowders,
- Crabcakes, frozen
- Crabmeat picking
- Crabmeat, fresh:

fish and seafood:

frozen

- Fish and seafood cakes, frozen

- Fish Fillets

- Fish sticks

- Fish: fresh and frozen, prepared
- Oysters, fresh:

- Seafoods,

- Shellfish, fresh and frozen

- Shellfish, fresh:

shucked, picked,

- Shrimp, fresh and frozen
- Soups, fish and seafood: frozen
- Stews, fish and seafood: frozen

Large-scale construction-Construc-
tion activity greater than 5,000 square feet
in area and habitable structures greater than
two stories in height. Multiple-family habit-
able structures are typical of this type of
construction.

Line of vegetation-The extreme sea-
ward boundary of natural vegetation which
spreads continuously inland. The line of
vegetation is typically used to determine the
landward extent of the public beach.

Local government~A municipality,
county, any special purpose district, any
unit of government, or any other politicat
subdivision of the state.

Man-made  vegetated mound-A
mound, hill, or ridge of sand created by the
deliberate placement of sand or sand trap-
ping devices including sand fences, trees, or
brush and planted with dune vegetation.

Master planned development-A doc-
ument containing maps, drawings, narrative,
tables, and other forms of communication
that provides information about the pro-
posed use of specific land and/or water that
include, but is not limited to, as appropriate,
descriptions of land and/or water uses, land
and/or water use intensities, building and/or
site improvement locations and sizes, rela-
tionships between buildings and improve-
ments, vehicular and pedestrian access and
circulation systems, parking, utility systems,
stormwater management an treatment sys-
tems, geography, geology, impact assess-
ments, regulatory-approved checklist, and
phasing. Information in the master plan may
be conceptual or detailed depending on the
status of its regulatory approval,

Mitigation sequence-The series of
steps which must be taken if dunes and

packed in nonsealed containers

shucking and packing in nonsealed containers
fresh and frozen

or packed

dune vegetation will be adversely affected.
First, such adverse effects shall be avoided.
Second, adverse effects shall be minimized.
Third, the dunes and dune vegetation ad-
versely affected shall be repaired, restored,
or replaced. Fourth, the dunes and dune
vegetation adversely affected shall be re-
placed or substituted to compensate for the
adverse effects. ,
National Flood Insurance Act-42
United States Code, §§4001, et seq.
Natural resources-Land, fish, wild-
life, insects, biota, air, surface water,
groundwater, plants, trees, habitat of flora
and fauna, and other such resources.
Open Beaches Act-Texas Natural
Resources Code, §§61. 001, et seq.
Owner or operator-Any person own-
ing, operating, or responsible for operating
commercial or industrial facilities.
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- Permit or certificate condition-A re-
quirement or restriction in a permit or cer-
tificate necessary to assure protection of
life, natural resources, property, and ade-
quate beach use and access rights (consis-
tent with the Dune Protection Act) which a
permittee must satisfy in order to be in
compliance with the permit or certificate.

Permittee-Any person authorized to
act under a permit or a certificate issued by
a local government.

Person-An individual, firm, corpo-
ration, association, partnership, consortium,
joint venture, commercial entity, United
States Government, state, municipality,
commission, political subdivision, or any
international or interstate body or any other
governmental entity.

Pipeline~-A tube or system of tubes
used for the transportation of oil, gas,
chemicals, fuels, water, sewerage, or other
liquid, semi-liquid, or gaseous substances.

Practicable-In determining what is
practicable, local governments shall con-
sider the effectiveness, scientific feasibility,
and commercial availability of the technol-
ogy or technique. Local governments shall
also consider the cost of the technology or
technique.

Production and gathering facili-
ties-The equipment used to recover and
move oil or gas from a well to a main
pipeline, or other point of delivery such as a
tank battery, and to place such oil or gas
into marketable condition. Included are
pipelines used as gathering lines, pumps,
tanks, separators, compressors, and associ-
ated equipment and roads.

Public beach-As used in this
subchapter, "public beach” is defined in the
Texas Natural Resources Code, §61.013(c).

Recreational activity-Includes, but
is not limited to, hiking, sunbathing, and
camping for less than 21 days. As used in
§15.3(s)(2) (C) of this title (relating to Ad-
ministration), recreational activities are lim-
ited to the private activities of the person
owning the land and the social guests of the
owner. Operation of recreational vehicles is
not considered a recreational activity,
whether private or public.

Recreational vehicle-A dune buggy,
marsh buggy, minibike, trail bike, jeep, or
any other mechanized vehicle used for rec-
reational purposes.

Restoration-The process of con-
structing man-made vegetated mounds, re-
pairing damaged dunes, or vegetating
existing dunes.

Retaining wall-A structure designed
primarily to contain material and to prevent
the sliding of land.

Sand budget-The amount of all
sources of sediment, sediment traps, and
transport of sediment within a defined area.
From .the sand budget, it is possible to
determine whether sediment gains and
losses are in balance.

Seawall-An erosion response struc-
ture that is specifically designed to with-
stand wave forces.

Seaward of a dune protection
line-The area between a dune protection
line and the line of mean high tide.

Small-scale construction-Construc-
tion activity less than or equal to 5,000
square feet and habitable structures less
than or equal to two stories in height.
Single-family habitable structures are typi-
cal of this type of construction.

Structure-Includes, without limita-
tion, any building or combination of related
components constructed in an ordered
scheme that constitutes a work or improve-
ment constructed on or affixed to land.

Swales-Low areas within a dune
complex located in some portions of the
Texas coast which function as natural rain-
water collection areas and are an integral
part of the dune complex.

Washover areas-Low areas that are
adjacent to beaches and are inundated by
waves and storm tides from the Gulf of
Mexico. Washovers may be found in aban-
doned tidal channels or where foredunes are
poorly developed or breached by storm
tides and wind erosion.

§15.3. Administration.

(a) Integration of dune protection
and beach access programs. The Dune Pro-
tection Act and the Open Beaches Act re-
quire certain local governments to adopt
and implement programs for the preserva-
tion of dunes and the preservation and en-
hancement of use of and access to and from
public beaches. These Acts provide for reg-
ulation of generally the same activities and
the same geographic areas, and their re-
quirements are scientifically and legally re-
lated. Local governments required to adopt
dune protection and beach access programs
shall integrate them into a single plan con-
sisting of procedural and substantive re-
quirements for management of the
beach/dune system within their jurisdiction.
The authority to integrate such plans is pro-
vided pursuant to the Dune Protection Act,
the Open Beaches Act, and this subchapter.
The local government plans shall be consis-
tent with the requirements of the Open
Beaches Act, the Dune Protection Act, and
this subchapter, and each shall, whenever
possible, incorporate the local government’s
ordinary land use planning procedures,

{b) Boundary of the public beach.
The public beach is defined in the Open
Beaches Act, §61.013(c), and §15.2 of this
title (relating to Definitions). The line of
vegetation is defined in the Open Beaches
Act, §61. 001(5), and §15.2 of this title
(relating to Definitions). The line of vegeta-
tion is typically used to determine the land-
ward extent of the public beach. However,
there are portions of the Texas coast where
there is no marked vegetation line or the
line is discontinuous or modified. In those
portions of the coast, the line of vegetation

- shall be determined consistent with §15.

10(b) of this title (relating to General Provi-
sions) and the Open Beaches Act, §61.016
and §61.017. ’

(c) Beachfront construction certifi-
cation areas. The General Land Office, in
conjunction with the Attorney General’s Of-
fice, has the responsibility of protecting the
public’s right to use and have access to and
from the public beach and of providing
standards to the local governments certify-
ing " constriiction on land adjacent to the
Gulf of Mexico consistent with such public
rights. The Open Beaches Act, §61.011(d)
(6), limits the geographic scope of the
beachfront construction certification area to
the land adjacent to and landward of public
beaches and lying in the area either up to
the first public road generally parallel to the
public beach or to any closer public road
not parallel to the beach, or the area up to 1,
000 feet of mean high tide, whichever dis-
tarice is greater. For this area, local govern-
ments shall prepare a beach access and use
program, pursuant to the Open Beaches
Act, §61.015, for inclusion in their dune
protection and beach access plans to control
any adverse effects of beachfront construc-
tion on public beach use and access. Appli-
cations for  beachfront construction
certificates shall be reviewed by local gov-
emments for consistency with their dune
protection and beach access plans.

(d) Critical dune areas and dune
protection lines. The commissioner of the
General Land Office, as trustee of the pub-
lic lands of Texas, has the responsibility to
identify and protect Texas’ critical dune
areas that are essential to the protection of
coastal public land, public roads, public
beaches, and other public resources. Local
governments have the responsibility to es-
tablish dune protection lines for the purpose
of preserving sand dunes within their juris-
diction. The Dune Protection Act, §63.121
and §63.012, respectively, limits the geo-
graphic scope of critical dune areas and the
location of the dune protection line to that
portion of the beach within 1,000 feet of
mean high tide of the Gulf of Mexico.

(e) Identification of critical dune ar-
eas. Pursuant to the authority provided in
the Dune Protection Act, §63.121, the Gen-
eral Land Office has identified critical dune
areas as all dunes and dune complexes lo-
cated within 1,000 feet of mean high tide of
the Guif of Mexico. This identification is
based on the determination that all of the
various protective functions served by the
dunes and dune complexes located within
that 1,000 feet are essential to the protection
of public beaches, submerged land, and
state-owned land, such as public roads and
coastal public lands, from nuisance, erosion,
storm surge, and high wind and waves.
Critical dune areas are related to dune pro-
tection lines in that local governments are
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required to establish such lines for the pur-
pose of preserving dunes in a location land-
ward of all critical dune areas. Criteria fof
establishing dune protection lines shall, at a
minimum, include the criteria for establish-
ing critical dune areas in this subsection.

(f) Establishment of dune protec-
tion lines. Pursuant to the authority pro-
vided in the Dune Protection Act, §63.011,
local governments shall establish and main-
tain dune protection lines which preserve, at
a minimum, the dunes within, the critical
dune areas as defined in this subchapter. A
local government must conduct a field in-
spection to determine the appropriate loca-
tion of the line unless it proposes to
establish or relocate its line at a distance of
1,000 feet of mean high tide of the Gulf of
Mexico, as that 1,000 feet is the maximum
extent of the local government’s jurisdiction
for establishing dune protection lines.

(g) ' Deadline for establishment of
dune protection lines. Local governments
shall establish dune protection lines as part
of the dune protection component of their
local plans. The local plans shall be submit-
ted to the state no later than 180 days after
the effective date of this subchapter. There-
fore, local governments shall establish dune
protection lines no later than 180 days after
this subchapter goes into effect.

(h) Information required regarding
dune protection lines. Local governments
are required to submit the following infor-
mation to the General Land Office to allow
state evaluation of the adequacy of the dune
protection line location: a map or drawing
of the line; a written description of the line;
or a written description and a map or draw-
ing. This information shall be included in
the local government’s dune protection and
beach access plan and must clearly desig-
nate for the public and the state the location
of the line and the location of dunes sea-
ward of the line. All maps, drawings, or
descriptions shall incorporate sufficient ele-
ments of the Texas State Plane Coordinate
System to enable such description to be
located on the ground and shall be tied to
and/or include the Texas State Plane Coor-
dinates for two or more monumented points
along any described boundary. Each local
government shall file a map or drawing or
description of its dune protection line with
the clerk of the county or municipality es-
tablishing the line.

(i) State assistance in the establish-
ment of local government dune protection
lines. The General Land Office may assist
and advise local governments in establish-
ing or modifying a dune protection line,
Pursuant to the Dune Protection Act, §63.
013, local governments shall notify the
General Land Office of the establishment of
dune protection lines and any subsequent
change in a line. Upon such notification, the
General Land Office shall review the loca-

tion of -the line by examining the map or
description of the line submitted to the state
and by conducting field inspections, as nec-
essary. The General Land Office will re-
view the location of the line to determine
whether the line meets the geographic stan-
dard of being located landward of all criti-
cal dune areas. If the General Land Office
is satisfied that the line meets that geo-
graphic standard, the General Land Office
will notify the local government of this
finding in writing. If the line does not meet
that geographic standard, the General Land
Office will assist and advise the local gov-
ernment in adjusting the line.

() State review of dune protection
line location. Each local government shall
submit the information regarding the loca-
tion of the dune protection line, as required
in subsection (h) of this section, to the
General Land Office as part of its dune
protection and beach access plan. In deter-
mining whether to approve the local plan,
the General Land Office will review the
various components of the plan, including
the adequacy of the logation of a local
government’s dune protection line (with re-
spect to the protection of critical dune ar-
eas), based on the geographic standards
provided in subsection (i) of this section.

(k) Local government review of
dune protection line location, Each local
government shall review its dune protection
lines every five years to determine whether
the line is adequately located to achieve the
purpose of preserving critical dune areas. In
addition to the five-year review, each local
government shall review the adequacy of
the location of the line within 90 days after
a tropical storm or hurricane affects the
portion of the coast in its jurisdiction.

() Provisions for public hearings
on dune protection lines. Local govern-
ments shall provide notice of a public hear-
ing to consider establishing or modifying a
dune protection line by publishing such no-
tice at least three times in the newspaper
with the largest circulation in the county.
The notice shall be published not less than
one week nor more than three weeks before

_the date of the hearing. Notice shall be

given to the General Land Office not less
than one week nor more than three weeks
before the hearing, In the notice to the
General Land Office, local governments
shall also include the information described
in subsection (h) of this section.

(m) Local government authority.
Local governments shall include in the
plans submitted to the General Land Office
and the Attorney General’s Office citations
of all statutes, policies, and ordinances
which demonstrate the authority of the local
government to implement and enforce the
plan in a manner consistent with the re-
quirements of this subchapter. Local gov-
ernment plans shall also demonstrate ihe

. coordination, on the local level, of the dune

protection, beach access, erosion responss,
and flood protection programs (if participat-
ing in the National Flood Insurance Pro-
gram under the National Flood Insurance
Act). Bach local government shall integrate
these programs into one plan for the man-
agement of the beach/dune system within its
jurisdiction. The General Land Office will
provide written guidance on the form and
content of the plan upon written request by
a local government,

(n) Content of local government
dune protection and beach access plans. Lo-
cal government plans shall contain proce-
dural mechanisms and  substantive
requirements necessary for compliance with
this subchapter, the Dune Protection Act,
and the Open Beaches Act. Local govern-
ments shall attach copies of this subchapter,
the Dune Protection Act, and the Open
Beaches Act to their plans, and their plans
shall state that these state laws are incorpo-
rated into the plans. A local government
shall also state in its plan that any person in
violation of the incorporated state laws is in
violation of its local plan.

(0) Submission of local govern-
ment plans to state agencies. Local govern-
ments shall submit dune protection and
beach access plans to the General Land
Office for review, comment, and certifica-
tion as to compliance with this subchapter,
the Dune Protection Act, and the Open
Beaches Act and to the Attorney General’s
Office for review and comment. A local
government’s governing body must for-
mally approve the plan prior to submission
to the state agencies. Prior to formally ap-
proving its plan, a local government may
request legal and technical advice from the
General Land Office for assistance in meet-
ing the requirements for state agency ap-
proval. The General Land Office shall
either grant or deny certification of a local
government’s formally approved dune pro-
tection and beach access plan within 60
days of receipt of the plan. In the event of
denial, the General Land Office shall send
the plan back to the local government with
a statement of specific objections and the
reasons for denial, along with suggested
modifications. On receipt, the local govern-
ment shall revise and resubmit the plan for
state agency review. The General Land Of-
fice shall use the same procedure for re-
viewing revised plans as the procedure used
for reviewing the plan originally submitted,
The General Land Office’s certification of
local government plans shall be by adoption
into the rules authorized under the Texas
Natural Resources Code, §61.011, The rules
adopted by the General Land Office to cer-
tify plans will consist of state approval of
the plans, but the text of plans will not be
adopted by the General Land Office. Local
governments may amend their dune protec-
tion and beach access plans by submitting
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the proposed changes to the General Land
Office for review, comment, and certifica-
tion and to the Attorney General's Office
for review and comment. The General Land
Office shall process the proposed plan
amendments using the same procedures and
criteria as used in approving the initial sub-
missions.

(p) Submission deadline for dune
protection and beach access plans. Local
governments shall submit duné protection
and beach access plans to the General Land
Office and the Aitorney General’s Office no
later than 180 days from the effective date
of this subchapter. If the General Land Of-
fice does not approve a plan, the local gov-
ernment shall submit revisions of the plan
until the plan is approved. However, any
local government that submits a revised
plan that has not been modified to address
the state comments regarding the statutory
requirements and the minimum standards
identified in this subchapter is presumed to
be in violation of this subchapter, the Open
Beaches Act, and the Dune Protection Act.
Local governments that fail to submit plans
within 180 days of the effective date of this
subchapter will be liable for penalties as
provided in §15.9 of this title (relating to
Penalties). Further, local governments that
fail to submit plans by that deadline will not
be authorized to permit construction within
the geographic scope of this subchapter.

(@) Areas exempt from local gov-
ernment plans. Local government dune pro-
tection and beach access plans shall not
include the following areas, which are ex-
empt from regulation by local governments:

(1) national park areas, national
wildlife refuges, or other designated na-
tional natural areas;

(2) state park areas, state wild-
life refuges, or other designated state natu-
ral areas; and

(3) beaches on islands and pen-
insulas not accessible by public road or
ferry facility for as long as that condition
exists. .

(r) State-owned or public land not
exempt from local government plans. Local
government plans shall apply to all state-
owned or public land other than parks and
refuges, subject to the provisions of the
Texas Natural Resources Code, §§31.161,
et seq.

(s) Acts prohibited without a dune
protection permit or beachfront construction
certificate. An activity requiring a dune pro-
tection permit may typically also require a
beachfront construction certificate and vice
versa. Local governments shall, whenever
possible, issue permits and certificates con-
currently when an activity requires both. In
their dune protection and beach access
plans, local governments may combine the

dune protection permit and the beachfront
construction certificate into a single permit
or a two-part permit; however, they are not
required to do so.

(1) Acts prohxbxted mthout a
dune protection permit. Unless a dune pro-
tection permit is properly issued by a local
government authorizing the conduct, no
person shall:

,,,,,, .(A), . damage, destroy, or re-

move a sand dune .or a portion of a sand

dune seaward of a dune protection line or
within a critical dune area; or

(B)  Kkill, destroy, or remove
in any manner any vegetation growing on a
sand dune seaward of a dune protection line
or within a critical dune area.

(2) Activities exempt from per-
mit requirements. Pursuant to the Dune Pro-
tection Act, §63.052, the following
activities are exempt {rom the requirement
for a dune protection permit, but are subject
to the requirements of the Open Beaches
Act and the rules promulgated under the
Open Beaches Act. Where local govern-
ments have separate authority to regulate
the following activities, permittees shall
comply with the local laws as well. The
activities exempt from the permxt require-
ments are:

(A) exploration for and pro-
duction of oil and gas and reasonable and
necessary activities directly related to such
exploration and production, including con-
struction and maintenance of production
and gathering facilities located in a critical
dune area which serve wells located outside
of a critical dune area, provided that such
facilities are located no farther than two
miles from the well being served;

(B) grazing livestock and
reasonable and necessary activities directly
related to grazing;

(C) recreational  activities
other than operation of a recreational vehi-
cle.

(3) Acts prohibited without a
beachfront construction certificate. No per-
son shall cause, engage in, or allow con-
struction on land adjacent to and landward
of public beaches and lying in the area
either up to the first public road generally
parallel to the public beach or to any closer
public road not parallel to the beach, or to
within 1,000 fest of mean high tide, which-
ever is greater, that affects or may affect
public use of and access to and from public
beaches unless the construction is properly
certified by the appropriate local govern-
ment as consistent with its local plan, this
subchapter, and the Open Beaches Act.

(4) Permit and certificate appli-
cation requirements. Local governments
shall require that all permit and certificate
applicants fully disclose in the application
all items and information necessary for the
local government to make a determination
regarding a permit or certificate. Local gov-
emments may require more information, but
they shall require that spplicants for dune
protection permits and beachfront construc-
tion certificates provide, at a minimum, the
following items and information.

(A) For all proposed con-
struction (large- and small- scale), local
governments shall require applicants to sub-
mit the following items and information:

(i) the name, address,
phone number, and, if applicable, fax num-
ber of the applicant, and the name of the
property owner, if different from the appli-
cant;

(i) a complete legal de-
scription of the tract and a statement of its
size in acres or square feet;

(iii) the number of pro-
posed structures and whether the structures
are amenities or habitable structures;

(iv)  the number of park-
ing spaces;

(v) the approximate per-
centage of existing and finished open spaces
(those areas completely free of structures);

(vi) the floor plan and el-
evation view of the structure proposed to be
constructed or expanded;

(vii) the approximate du-
ration of the construction;

(vii) a description (in-
cluding location) of any existing or pro-
posed walkways or dune walkovers on the
tract;

(ix) a grading and layout
plan identifying all elevations (in reference
to the National Oceanographic and Atmo-
spheric Administration datum), existing
contours of the project area (including the
location of dunes and swales), and proposed
contours for the final grade;

(x) photographs of the
site which clearly show the current location
of the vegetation line and the existing dunes
on the tract;

(xi) the effects of the pro-
posed activity on the beach/dune system
which cannot be avoided should the pro-
posed activity be permitted, including, but
not limited to, damage ta dune vegetation,
alteration of dune size and shape, and
changes to dune hydrology;

(xii) a  comprehensive
mitigation plan which includes a detailed
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description of the methods which will be
used, to avoid, minimize, mitigate and/or
compensate for any adverse effects on
dunes or dune vegetanon

(xiii) proof of the appli-
cant’s financial capability to mitigate or
compensate for adverse effects on dunes
and dune vegetation (i.e., by submitting an

irrevocable letter of credit or a performance
bond) or to fund eventual relocation or de-
molition of structures (i.e., as through proof
of Upton-Jones coverage in“the' Natioilal
Flood Insurance Program);

(xiv) an accurate map or
plat of the site identifying:

() the site by its legal
description, including, where applicable, the
subdivision, block, and lot;

(II) the location of the
property lines and a notation of the legal
description of adjoining tracts;

() the location of
the structures, the footprint or perimeter of
the proposed construction on the tract;

av) prof:osed road-
ways and driveways and proposed landscap-
ing activities on the tract;

(V) the location of any
seawalls or any other erosion response
structures on the tract and on the properties
immediately adjacent to the tract; and

(VI) if known, the lo-
cation and extent of any man-made vege-
tated mounds, restored dunes, fill activities,
or any other pre-existing human modifica-

, tions on the tract.

(B) For all proposed large-
scale construction, local governments shall
require applicants to submit the following
additional items and information:

(i) if the tract is located in
a subdivision and the applicant is the owner
or developer of the subdivision, a certified
copy of the recorded plat of the subdivision,
or, if not a recorded subdivision, a plat of
the subdivision certified by a licensed sur-
veyor, and a statement of the total area of
the subdivision in acres or square feet;

(i) in the case of
multiple-unit dwellings, the number of units
proposed;

(iii)  alternatives to the
proposed location of construction on the
tract or to the proposed methods of con-
struction which would cause fewer or no
adverse effects on dunes and dune vegeta-
tion or less impairment of beach access; and

(iv): the proposed activi-
ty's 1mpact on the natural drainage pattern
of the site and the adjacent lots.

(C) For all proposed con-
struction (large- and small- scale), if appli-
cants already have the following items and
information, local governments shall require
them to be submitted in addition to the
other information required:

(i) a-copy of a blueprint
of the proposed construction;

(i) a copy of a topo-
graphical survey of the site;

(iii) the most recent local
historical erosion rate data (as determined
by the University of Texas at Austin, Bu-
reau of Economic Geology) and the activi-
ty’s potential impact on coastal erosion; and

(iv) a copy of the FEMA
“Elevation Certificate".

(D) For all proposed con-
struction (large- and small- scale), local
governments shall provide to the state the
following information:

(i) a copy of the commu-
nity’s most recent flood insurance rate map
identifying the site of the proposed con-
struction;

(ii) a preliminary determi-
nation as to whether the proposed construc-
tion complies with all aspects of the local
government'’s dune protection and beach ac-
cess plan;

(iii) the activity's poten-
tial impact on the community’s natural
flood protection and protection from storm
surge; and

(iv) a description as to
how the proposed beachfront construction
complies with and promotes the local gov-
ernment’s beach access policies and re-
quirements, particularly, the dune protection
and beach access plan’s provisions relating
to public beach ingress/egress, off-beach
parking, and avoidance of reduction in the
size pf the public beach due to erosion.

(B) For all proposed con-
struction (large- and small- scale), the Gen-
eral Land Office shall be the state contact
for erosion rate data questions and may
supply technical inforration to the local
government.

(5)  Master planned develop-
ment. Local governments may adopt sepa-
rate ordinances or county commissioners
court orders authorizing master planned de-
velopments located within the geographic
scope of this subchapter. These ordinances
and orders shall be consistent with and ad-
dress the dune protection and beach access

requirements of this subchapter, the Dune
Protection Act and Open Beaches Act. The
ordinances and orders shall be submitted to
the General Land Office and the Attorney
General's Office for review and approval to
ensure consistency with this subchapter,
When considering approval of a master
planned development or construction plans
and setting conditions for operations under
such plans, local govemments shall con-
sider:

(A) the plan’s potential ef-
fects on dunes, dune vegetation, public
beach use and access, and the applicant’s
proposal to mitigate for such -effects
throughout the construction;

(B) the contents of the mas-
ter planned development; and

(C) whether any component
of the master planned development, such as
installation of roads or utilities, or construc-
tion of structures in critical dune areas or
seaward of a dune protection line, will sub-
sequently require a dune protection permit
or a beachfront construction certificate. If a
dune protection permit or beachfront con-
struction certificate will be necessary, the
local government shall require the devel-
oper to apply for the permit and/or certifi-
cate as part of the master planned
development approval process. This re-
quirement only applies if the local govern-
ment is authorizing activities impacting
critical dune areas and public beach use and
access under its dune protection and beach
access plan.

(6) State agency comments.

(A) A person proposing to
conduct an activity for which a permit or
certificate is required shall submit a com-
plete application to the appropriate local
government. The local government shall
forward the complete application, including
any associated materials, to the General
Land Office and the Attorney General's
Office. The application, any documents as-
sociated with the application, and informa-
tion as to when the decision will be made
must be received by the General Land Of-
fice and the Attorney General’s Office no
later than 10 working days before the local
government is first scheduled to act on the
permit or certificate. Local governments
shall n6: act on a permit or certificate appli-
cation if the General Land Office and the
Attorney General’s Office have not received
the application for the permit or certificate
at least 10 working days before the local
government is first scheduled to act on the
permit or certificate. However, a local gov-
ernment may act on such applications if the
state agencies received the application
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within the proper time frame and the state
does not submit comments on the applica-
tion to the local government.

(B) The General Land Office
-and the Attorney General’s Office may sub-
mit comments on the proposed activity to
the local government.

(7) Local government review.
When determmmg whether to approve a
proposed activity, a local government shall
review and consider:

(A) the permit or certificate
application;

(B) the proposed activity's
consistency with this subchapter and the
local government's dune protection and
beach access plan, including the dune pro-
tection and beachfront construction stan-
dards contained in both;

) (C) any other law relevant to
dune protection and public beach use and

access which affects the activity under re-

view;

(D) the comments of the
General Land Office and the Attorney Gen-
eral’'s Office; and

(E) any other information the
local government may consider useful to
determine consistency with the local gov-
emnment’s dune protection and beach access
plan, including resource information, made
available to them by federal and state natu-
ral resource entities. A local government
shall not issue a dune protection permit or
beachfront construction certificate that is
inconsistent with its plan, this subchapter,
and other state, local, and federal laws re-
lated to the requirements of the Dune Pro-
tection Act and Open Beaches Act.

() Term and renewal of permits

(1) A local government’s dune
protection permits or beachfront construc-
tion certificates shal! be valid for no more
than three years from the date of issuance.
A local government may renew a dune pro-
tection permit or ,beachfront construction
certificate allowmg proposed construction
to continue if the activity a$ proposed in the
application for renewal meets the applicable
state and local standards and the permittee
supplements the information provided in the
original permit or certificate application ma-
terialy with additional information indicat-
ing any changes to the original information
provided by the applicant. For the purpose
of maintaining administrative records for
permits, certificates, and renewals, if any,

local governments are required to keep all
original application materials submitted by
any applicant for three years, as provided in
subsection (u) of this section. Each renewal
of a permit and certificate allowing "con-
struction shall be valid for no more than 90
days. A local government shall issue only
two renewals for each permit or certificate.
After the local government issues two re-
newals, the permittee must apply for a new
permit or certificate. In addition, local gov-
ernments’ shall ‘require ‘a permittee to apply
for a new permit or a certificate if the
proposed construction is changed in any
manner which causes or increases adverse
effects on dunes, dune vegetation, and pub-
lic beach use and access within the geo-
graphic scope of this subchapter.

(2) Local governments that
choose to authorize master planned devel-
opments may adopt a different term limit
for permits and certificates only if the mas-
ter planned development is authorized under
a separate, state-approved ordinance or
county commissioners court order. Each
master planned development will be
deemed to be a new local ordinance or
county commissioners court order subject to
state approval regarding effects on dunes,
dune vegetation, and public beach use and
access.

(3) Any dune protection permit
or beachfront construction certificate allow-
ing beachfront construction issued by a lo-
cal government pursuant to its dune
protection and beach access plan shall be
voidable under the following circumstances.

(A) The permit or certificate
is inconsistent with this subchapter or the
local government’s plan at the time the
permit or certificate was issued.

(B) A material change occurs
after the permit or certificate is issued.

(C) A permittee fails to dis-
close any material fact in the application.

(4) A local government shall re-
quire that a permittee apply for a new,per-
mit or certificate in the event of‘
material changes. Material changes mclude
human or natural conditions which have
adversely affected dunes, dune vegetation,
or beach access and use that either:

(A) did not exist at the time
the permittee prepared the original permit or
certificate application; or

(B) were not considered by
the local government making the permitting
decision because the permittee failed to pro-
vide information regarding the site condi-
tion in the original epplication for a permit
or certificate.

(5) A permit or certificate auto-
matically terminates in the event the certi-
fied construction comes to lie within the
boundaries of the public beach by artificial
means or by action of storm, wind, water,
or other naturally influenced causes. Noth-
ing in the certificate shall be construed to
authorize the construction, repair, or main-
tenance of any construction within the
boundaries of the public beach at any time.

(u) 'Administrative record.

(1) Local governments shall
compile and maintain an administrative re-
cord which demonstrates the basis for each
final decision made regarding the issuance
of a dune protection permit or beachfront
construction certificate. The admifistrative
record shall include copies of the following:

(A) all materials the local
government received from the applicant as
part of or regarding the permit or certificate
application;

(B) the transcripts, if any, or
the minutes and/or tape of the local govern-
ment’s meeting during which a final deci-
sion regarding the permit or certificate was
made; and

(C) all comments received
by the local government regarding the per-
mit or certificate.

(2) Local governments shall
keep the administrative record for a mini-
mum of three years from the date of a final
decision on a permit or certificate. Local
governments shall send to the General Land
Office or the Attorney General’s Office,
upon request by either agency, a copy of
those portions of the administrative record
that were not originally sent to those agen-
cies for permit or certificate application re-
view and comment. The record must be
received by the appropriate agency no later
than 10 working days after the local govern-
ment receives the request. The state agency
reviewing the administrative record shall
notify the appropriate permittee of the re-
quest for a copy of the administrative record
from the local government. Upon request of
the permittee, a local government shall pro-
vide to the permittee copies of any materials
in the administrative record regarding the
permit or certificate which were not submit-
ted to the local government by the permittee
(i.e., the permit application) or given to the
permittee by the local government (i.e., the
permif).

§15.4. Dune Protection Standards.

(a) Dune protection required. This
section provides the standards and proce-
dures local governments shall follow in is-
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suing, denying, or conditioning dune
protection permits. A local government
shall protect dunes and dune vegetation
from adverse effects resulting directly or
indirectly from construction in a critical
dune area or seaward of its dune protection
line, as cumulatively required by the Dune
Protection Act, this subchapter, and that
local government’s dune protection and
beach access plan.

(b) Procedures for local govern-
ment permit determinations and permit issu-
ance. Before issuing a dune protection
permit, a local government shall make the
following determinations,

(1) The proposed activity is not
a prohibited activity as defined in subsec-
tion (c) of this section, §15.5 of this title
(relating to Beachfront Construction Stan-
dards), or §15.6 of this title (relating to
Concurrent Dune Protection and Beachfront
Construction Standards).

(2) The proposed activity will
not materially weaken dunes or materially
damage dune vegetation based on the appli-
cation of technical standards resulting in
substantive findings under subsection (d) of
this section.

(3) ‘There are no practicable al-
ternatives to the proposed activity and the
impacts cannot be avoided as provided in
subsection (f)(1) of this section.

(4) The applicant’s mitigation
plan will adequately minimize, mitigate,
and/or compensate for any unavoidable ad-
verse effects, as provided in subsections
(£)(2)-(5) of this section.

(¢) Prohibited activities. A local
government shall not issue a permit or cer-
‘tificate authorizing the following actions
within critical dune areas or seaward of that
local government’s dune protection line:

(1) activities that are likely to
result in the temporary or permanent' re-
moval of sand from the portion of the
beach/dune system located on or adjacent to
the construction site, including:

(A) moving sand to 8 loca-
tion landward of the’ critical dune area or
dune protection line; and

(B) temporarily or perma-
nently moving sand off the site, except for
purposes of permitted mitigation, compen-
sation, or an approved dune restoration or
beach nourishment project and then only
from areas where the historical accretion
rate is greater than one foot per year, and
the project does not cause any adverse ef-
fects on the sediment budget;

(2) depositing sand, soil, sedi-
ment, or dredged spoil which contains the
toxic materials listed in Volume 40 of the

Code of Federal Regulations, Part 3024, in
concentrations which are harmful io people,
flora, and fauna as determined by applica-
ble, relevant, and appropriate requirements
for toxicity standards established by the lo-
cal, state, and federal governments;

(3) depositing sand, soil, sedi-
ment, or dredged spoil which is of an unac-
ceptable mineralogy or grain size than the
sediments found on the site (this prohibition
does not apply to materials related to the
installation or maintenance of public beach
access roads running generally perpendicu-
lar to the public beach);

(4) creating dredged spoil dis-
posal sites, such as levees and weirs, with-
out the appropriate local, state, and federal
permits;

(5) constructing or operating in-
dustrial facilities not in full compliance with
all relevant laws and permitting require-
ments prior to the effective date of this
subchapter;

(6) operating recreational vehi-
cles;

(7) mining dunes;

(8) constructing concrete slabs
or other impervious surfaces within 200 feet
landward of the natural vegetation line (a
concrete slab may be permitted in the de-
scribed area if it supports and does not
extend beyond the perimeter of a habitable
structure elevated on pilings and if no walls
are erected that prohibit the natural transfer
of sand; an impervious surface may be per-
mitted in the described area if it does not
exceed 0.5% of the area of the permitted
habitable structure);

(9) depositing trash, waste, or
debris including inert materials such as con-
crete, stone, and bricks that are not part of
the permitted on-site construction;

(10) constructing cisterns, septic
tanks, and septic fields seaward of any
structure serviced by the cisterns, septic
tanks, and septic fields; and

sives,

(d) Technical standards for local
government determination as to material
weakening of dunes and material damage of
dune vegetation within a critical dune area
or seaward of a dune protection line. A
local government may approve a permit
application only if it finds as a fact, after a
full investigation, that the particular conduct
proposed will niot materially weaken any
dune or materially damage dune vegetation
or reduce the effectiveness of any dune as a
means of protection against erosion and
high wind and water. In making the finding
as to whether such material weakening or
material damage will occur, a local govern-
ment shall use the following technical stan-

(11) detonating bombs or explo--

dards. Failure to meet 'any one of these
standards will result in a finding of material
weakening or material damage and the local
government shall not approve the applica-
tion for the construction as proposed.

(1) The activity shall not result
in the potential for increased flood damage
to the proposed construction site or adjacent
property.

(2) The activity shall not result
in runoff or drainage patterns that aggravate
erosion on'or off the site.

(3) The activity shall not result
in significant changes to dune hydrology.

(4)  The activity shall not dis-
turb unique flora or fauna or result in ad-
verse effects on dune complexes or dune
vegetation,

(5) The activity shall not signifi-
cantly increase the potential for washovers
or blowouts to occur.

(¢) Local government consider-
ations when determining whether to issue a
dune protection permit. Local governments
shall consider the following items and infor-
mation when determining whether to grant a
permit;

(1) all comments submitted to
the local government by the General Land
Office and the Attorney General’s Office;

(2) cumulative and indirect ef-
fects of the proposed construction on all
dunes and dune vegetation within critical
dune areas or seaward of a dune protection
line;

(3) cumulative and indirect ef-

" fects of other activities on dunes and dune

vegetation located on the proposed con-
struction site;

(4) the pre-construction type,
height, width, slope, volume, and continuity
of the dunes, the pre-construction condition
of the dunes, the type of dune vegetation,
and percent of vegetation cover on the site;

(5) the local historical erosion
rate as determined by the University of
Texas at Austin, Bureau of Economic Geol-
ogy, and whether the proposed construction
may alter dunes and dune vegetation in a
manner that may aggravate erosion;

(6) the applicant’s mitigation
plan for any unavoidable adverse effects on
dunes and dune vegetation and the effec-
tiveness, feasibility, and desirability of any
proposed dune reconstruction and revegeta-
tion;

(7) the impacts on the natural
drainage patterns of the site and adjacent
property;

(8) any significant environmen-
tal features of the potentially affected dunes
and dune vegetation such as their value and
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‘function as floral or faunal habitat or any

other benefits the dunes and dune vegeta-
tion provide to other natural resources;

'(9) wind and storm patterns in-
cluding a history of washover patterns;

(10) location of the site on the
flood insurance rate map; and

(11) success rates of dune stabi-
lization projects in the area.

(f) Mitigation. The mitigation se-
quence shall be used by local governments
in determining whether to issue a permit,
after the determination that no material
weakening of dunes or material damage to
dunes will occur within critical dune’ areas

or seaward of the dune protection line. The.

mitigation sequence consists of the follow-
ing steps: avoiding the impact altogether by
not taking a certain action or parts of an
action; minimizing impacts by limiting the
degree or magnitude of the action and its
implementation; rectifying the impact by
repairing, rehabilitating, or restoring the af-
fected environment; and compensating for
the impact by replacing resources lost or
damaged. If, for any reason, an applicant
cannot demonstrate the ability to mitigate
adverse effects on dunes and dune vegeta-
tion, the local government is not authorized
to issue the permit. A local government
shall require a permittee to use the mitiga-
tion sequence as a permit condition if that
local government finds that an activity will
result in any adverse effects on dunes or
dune vegetation seaward of a dune protec-
tion line or on critical dune areas. When a
local government requires mitigation as a
permit condition, it shall require that the
permittee follow the order of the mitigation
sequence as provided in this subsection.

(1) Avoidance. Avoidance
means avoiding the effect on dunes and
dune vegetation altogether by not taking a
certain action or parts of an action. Local
governments shall require permittees to
avoid adverse effects on dunes and dune
vegetation. Local governments shall not is-
sue a permit allowing any adverse effects
on dunes or dune vegetation located in criti-
cal dune areas or seaward of the dune pro-
tection line unless the applicant proves there
is no practicable alternative to the proposed
activity, proposed site, or proposed methods
for conducting the activity, and the activity
will not materially weaken the dunes or
dune vegetation. Local governments shall
require permittees to include information as
to practicable alternatives in the permit ap-
plication. Local governments shall review
the permit application to determine whether
the permittee has considered all practicable
alternatives and whether one of the practica-
ble alternatives would cause less adverse
effects on dunes and dune vegetation than
the proposed activity. Local governments
shall require that permittees undertaking

construction in critical dune areas or sea-
ward of a dune protection line use the fol-
lowing avoidance techniques.

(A) Routing of non-exempt
pipelines. Non-exempt pipelines are any
pipelines other than those subject to the
exemption in §15.3(s)(2)(A) of this title (re-
lating to - Administration). Local govern-
ments shall not allow permittees to
construct non-exempt pipelines within criti-
cal dune areas-or-seaward-of ‘a°dune ‘protec-
tion line unless there is no practxcable
alternative.

(B) Location of construction
and beuch access. Local governments shall
require permittees proposing construction
seaward of dune protection lines and within
critical dune areas to locate all such con-
struction as far landward of dunes as practi-
cable. Local governments shall not restrict
construction which provides access to and
from the public beach pursuant to this pro-
vision.

(C) Location of roads. Local
governments shall require permittees con-
structing roads parallel to beaches to locate
the roads as far landward of critical dune
areas as practicable and shall not allow
permittees to locate such roads within 200
feet landward of the natural vegetation line.

(D)  Artificial runoff chan-
nels. Local governments shall not permit
construction of new artificial channels, in-
cluding stormwater runoff channels, unless
there is no practicable alternative.

(2) Minimization. Minimization
means minimizing effects on dunes and
dune vegetation by limiting the degree or
magnitude of the action and its implementa-
tion. Local governments shall require that
permittees minimize adverse impacts to
dunes and dune vegetation by limiting the
degree or magnitude of the action and its
implementation. If an applicant for a dune
protection permit demonstrates to the local
government that adverse effects on dunes or
dune vegetation cannot be avoided and the
activity will not materially weaken dunes
and dune vegetation, the local government
may issue a permit allowing the proposed
alteration, provided that the permit contains
a condition requiring the permittee to mini-
mize adverse effects on dunes or dune vege-
tation to the greatest extent practicable.

(A) Routing of non-exempt
pipelines. Non-exempt pipelines are any
pipelines other than those subject to the
exemption in §15.3(s)(2)(A) of this title (re-
lating to Administration). If a permittee
demonstrates that there is no practicable
alternative to crossing critical dune areas,

the local government may allow a permittee
to construct a pipeline across previously
disturbed areas, such as blowout areas.
Where use of previously disturbed areas is
not practicable, the local government shall
require the permittee to avoid adverse ef-
fects on or disturbance of dune surfaces and
shall require the mitigation sequence if the
adverse effects are unavoideable.

(B) Location of construction
dnd beach “access.

(i) Local governments
shall require permittees to .minimize con-
struction and pedestrian traffic on or across
dune areas to the greatest extent practicable,
accounting for trends of dune movement
and beach erosion in that area.

(i) Local ' governments
may allow permittees to route private and
public pedestrian beach access to and from
the public beach through washover areas or
over elevated walkways in their approved
dune protection and beach access plans. All
pedestrian access routes and walkways shail
be clearly and conspicuously marked with
permanent signs by the local government if
the beach access is public.

(i) Local governments
shall minimize proliferation of excessive
private access by permitting only the mini-
mum necessary private beach access points
to the public beach from any proposed sub-
division, multiple dwelling, or commercial
facility. In some cases, the minimum beach
access points may be only one access point.
In determining the appropriate grouping of
access points, the local government shall
consider the size and scope of the develop-
ment.

(iv) Local governments
and the owners and operators of commercial
facilities, subdivisions, and multiple dwell-
ings shall post signs in areas where pedes-
trian traffic is high, explaining the functions
of dunes and the importance of vegetation
in preserving dunes.

(C) Location of roads.

(i) Wherever practicable,
local governments may require permittees
to locate beach access roads in washover
areas, blowout areas, or other areas where
dune vegetation has already been disturbed;
local governments shall require permittees
to build such roads along the natural land
contours, to minimize the width of such
roads, and where possible, improve existing
access roads with elevated berms near the
beach that prevent channelization of flood-
waters. Where practicable, local govern-
ments shall require permittees to locate
roads at an oblique angle to the prevailing
wind direction.
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(i) Wherever practicable,
local governments shall provide vehicular
access to and from beaches by using exist-
ing roads or from roads constructed in ac-
cordance with paragraph (1)(C) of this
subsection and clause (i) of this
subparagraph. Local governments shall not
apply this provision in a manner which
restricts public beach access.,

(iii) Local governments
shall include in any permit authorizing the
construction of roads a permit condition
prohibiting persons from using or parking
any motor vehicle on, through, or across
dunes in critical dune areas except for the
use of vehicles on designated access ways.

(D) Artificial runoff chan-
nels, Local governments shall only autho-
rize construction of artificial runoff
channels (that direct stormwater flow) if the
channels are located in a manner which
avoids erosion and unnecessary construction
of additional channels. Local governments
shall require that permittees make maxi-
mum use of natural or existing drainage
patterns, whenever practicable, when locat-
ing new channels and stormwater retention
basins. However, if new channels are neces-
sary, local governments shall require that
permittees direct all runoff inland and not to
the Guif of Mexico through critical dune
areas, where practicable. .

(3) Mitigation. Mitigation
means repairing, rehabilitating, or restoring
affected dunes and dune vegetation. Local
governments shall add conditions to all per-
mits requiring that permittees mitigatz all
adverse effects on dunes and dune vegeta-
tion which will occur after a permittee has
avoided and minimized such adverse effects
to the greatest extent practicable. Local
governments shall require that permittees
mitigate such adverse effects by repairing,
rehabilitating, or restoring the affected
dunes and dune vegetation. Local govern-
ments shall require that the permittee repair,
rehabilitate, or restore affected dunes (to the
same volume as the pre-existing dunes) and
dune vegetation to be superior or equal to
the pre-existing natural dunes and dune veg-
etation in the dunes and dune vegetation’s
ability to protect adjacent public and private
property from potential flood damage, nui-
sance, and erosion and to protect natural
resources. When determining the appropri-
ate mitigation method, local governments
shall consider the recommendations of the
General Land Office, federal and state natu-
ral resource agencies, and dune vegetation
experts.

(A) Mitigation standards for
dunes. Local governments may allow a
permittee to mitigate adverse effects on
dunes using vegetative or mechanical
means. Local governments shall require that

a permittee proposing to restore dunes use
the following techniques:

(i) restore dunes to ap-
proximate the naturally formed dune posi-
tion or location, contour, volume, elevation,

© vegetative cover, and sediment content in

the area;

(ii) allow for the natural
dynamics and migration of dunes;

(i)  use discontinuous or

*continuous temporary sand fences or ah ap-

proved method of dune restoration, where
appropriate, considering the characteristics
of the site; and

(iv) restore or repair
dunes using indigenous vegetation that will
achieve the same protective capability or
greater capability as the surrounding natural
dunes,

(B) Stabilization of critical
dune areas. Local governments shall give
priority for stabilization to blowouts and
breaches when permitting restoration of
dunes. Before permitting stabilization of
washover areas, local governments shall:

(i) assess the overall 'im-
pact of the project on the-beach/dune sys-
tem;

(i) consider any adverse
effects on hydrology and drainage which
will result from the project; and

(iii) require that equal or
better public beach access be provided to
compensate for impairment of any public
beach access previously provided by the
washover area.

(4) Compensation, Compensa-
tion means compensating for the effects on
dunes and dune vegetation by replacing or
providing substitute dunes and dune vegeta-
tion.

(A) On-site compensation.
On-site compensation consists of replace-
ment of the affected dunes or dune vegeta-
tion on the site where the dunes and dune
vegetation were originally located. A local
government shall require a permittee’s com-
pensation efforts to be located on the con-
struction site, where practicable. A local
government shall require a permittee to fol-
low the standards provided in paragraph
(3)(A) of this subsection and paragraph
(3)(C)(iii)-(v) of this subsection when re-
placing dunes or dune vegetation.

(B) Off-site compensation.
Local governments shall require that a
permittee’s compensation efforts take place
on the construction site unless the permittee
demonstrates the following facts to the local
government:

(i) on-sitt compensation
is not practicable;

(ii) the off-site compensa-
tion will be located as close to the construc-
tion site as practicable;

(iii) the proffered off-site
compensation has achieved a 1:1 ratio of
proposed adverse effects on successful,
completed, and stabilized restoration prior
to beginning construction;

' " (iv) the permittee has no-
uﬁed FEMA, Regxon 6, of the proposed
off-site compensation.

(C) Information required for
off-site compensation. Local governments
shall require permittees to provide the fol-
lowing information when proposing off-me
compensation:

(i) the name, address,
phone number, and fax number, if applica-
ble, of the owner of the property where the
off-site compensation will be located;

(i) a legal description of
property intended to be used for the pro-
posed off-site compensation;

(iil) the source of sand
and the dune vegetation;

(iv) all information re-
garding permits and certificates issued for
the restoration of dunes on the compensa-
tion site;

“(v) all relevant informa-
tion regarding the success, current status,
and stabilization of the dune restoration ef-
forts on the compensation site;

(vi) any increase in po-
tential flood damage to the site where the
adverse effects on dunes and dune vegeta-
tion will occur and to the public and private
property adjacent to that site; and

(vii) the proposed date of
initiation of the compensation. Local gov-
ernments shall include a condition in each
permit authorizing off-site compensation
which requires permittees to notify local
governments in writing of the actual date of
initiation within 10 working days after com-
pensation is initiated. If the permittee fails
to begin compensation on the date proposed
in the application, the permittee shall pro-
vide the local government with the reason
for the delay. Local governments shall take
this reason into account when determining
whether a permittee has violated the com-
pensation deadline.

(5) Compensation for adverse
effects on dune vegetation. Lnocal govern-
ments shall require that permittees compen-
sate for adverse effects on dune vegetation
by planting indigenous vegetation on the
affected dunes and shall consider the rec-
ommendations of the General Land Office,
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federal ard state natural resource agencies,
and dune vegetation experts. Local govern-
ments may allow a permittee to use tempo-
rary sand fencing or another approved
method of dune restoration. Local govern-
ments shall prohibit a permittee from com-
pensating for adverse effects on dune
vegetation by removing existing vegetation
from private or state-owned property unless
the permittee has received prior written per-
mission from the property owner or the
state. In addition to the requirement that
permission be obtained from the property
owner, all persons are prohibited from re-
moving vegetation from a critical dune area
or seaward of a dune protection line unless
specifically authorized to do so in a dune
protection permit. Local governments shall
include conditions in such permits requiring
the permittee to provide a copy of the writ-
ten permission for vegetation removal and
to identify the source of any sand and vege-
tation which will be used to compensate for
adverse effects on dunes and dune vegeta-
tion in the mitigation plan contained in the
permit application.

(g) Mitigation or
deadline.

(1) Initiation of compensation.
Local governments shall require permittees
to begin compensation for any adverse ef-
fect(s) to dunes and dune vegetation prior to
or concurrent with the commencement of
construction, If compensation is not com-
pleted prior to commencement of construc-
tion, the local government shall require that
the permittee provide the local gevernment
with proof of financial responsibility in an
amount equal to that necessary to complete
the mitigation. This can be done in the form
of an imevocable letter of credit, perfor-
mance bond, or any other instrument ac-
ceptable to the local government.

compensation

(2) Completion of compensa-
tion. Local governments shall require
permittees to conduct compensation efforts
continuously until the repaired, rehabili-
tated, and restored dunes and dune vegeta-
tion are equal or superior to the pre-existing
dunes and dune vegetation. These efforts
. shall include preservation and maintenance
pending completion of compensation.

(3) Local government determi-
nation of completion of compensation. Lo-
cal governments shall determine a
compensation project complete when the
dune restoration project’s position, contour,
volume, elevation, and vegetative cover has
reached a level that matches or exceeds the
surrounding naturally formed dunes.

(4) State agency notification of
compensation certification. Local govern-
ments shall provide written notification to
the General Land Office after determining
that the compensation is complete. The
General Land Office may conduct a field

inspection to verify compliance with this
subchapter. If the local government does
not receive an objection from the General
Land Office regarding the completion of
compensation within 30 working days after
the General Land Office is notified in writ-
ing, the local government may certify that
the compensation is complete.

(5) Violation of compensation
deadline; The General Land Office recog-
nizes that the time necessary to restore
dunes and dune vegetation varies with fac-
tors such as climate, time of year, soil mois-
ture, plant stability, and storm activity. The
permittee shall be deemed to have failed to
achieve compensation if a 1:1 ratio has not
been achieved within three years after be-
ginning compensation efforts.

§15.5. Beachfront Construction Standards.

(a) Local government certification
of beachfront construction. This section
provides the standards local governments
shall follow when preparing that portion of
the dune protection and beach access plan
specifically related to issuing or condition-
ing beachfront construction certificates. In
general, within its jurisdiction, a local gov-
ernment shall not allow diminution of the
size of public baches and shall preserve
and enhance public access between public
beaches and public roads lying landward. A
local government certification shall consist
of one of two affirmative findings; an af-
firmative finding by a local government that
the proposed construction is consistent with
the beach access portion of a local govern-
ment’s dune protection and beach access
plan and does not encroach upon the public
beach, nor does it interfere with, or other-
wise restrict, the public’s right to use and
have access to and from the public beach;
or an affirmative finding that the proposed
construction is inconsistent with the beach
access portion of a local government’s dune
protection and beach access plan. The beach
access portion of the local government’s
dune protection and beach access plan shall
provide that beachfront construction will
not adversely affect or allow encroachments
upon the public beach or interfere with or
otherwise impair the public’s right to use
and have access to and from the public
beach.

(b) Prohibition of certification. Lo-
cal governments shall not issue a certificate
authorizing beachfront construction if the
local government determines that the con-
struction:

(1) reduces the size of the public
beach in any manner; or

(2) closes or otherwise impairs
any existing public beach access point un-
less the local government simultaneously
provides or requires the permittee to pro-
vide equivalent or better public access.

- provided

() Encroachments on public
beaches.

(1) Prohibition of construction
on the public beach. A local government is
prohibited from issuing a certificate autho-
rizing any person to undertake any con-
struction on the public beach or any
construction that encroaches in whole or in
part on the public beach. This prohibition
does not prevent the approval of man-made
vegetated mounds and dune walkovers un-
der a properly issued dune protection permit
and beachfront construction certificate. Any
issuance or approval of a permit, certificate,
or any other instrument contrary to this
subsection is void.

(2) Construction landward of the
public beach. Local governments shall not
issue any beachfront construction certificate
authorizing construction landward of the
public beach that functionally supports or
depends on, or is otherwise related to, pro-
posed or existing structures that encroach
on the public beach, regardless of whether
the encroaching structure is on land that
was previously landward of the public
beach.

_(d) Dedication of new beach access
points.

(1) Pursuant to the authority

in the Open Beaches Act,
§61.015(g), and as a condition of beach-
front construction certification as to consis-
tency with a local government’s plan, a
local government shall require a permittee
to dedicate to the public new public beach
access or parking area(s), where necessary,
for consistency with the beach access and
use, vehicular control, or beach user fee
provisions of the pertinent state-approved
dune protection and beach access plan.
Such provisions shall incorporate the stan-
dards for pedestrian and vehicular access
established in §15.7 of this title (relating to
Local Government Management of the Pub-
lic Beach).

(2) A local government shall re-
quire a permittee to dedicate an access area
if 1t issues a certificate allowing a permittee
to conduct activities which will impair ac-
cess to and from the beach in any manner.
Such a dedicated access area shall provide
access equivalent to or better than the ac-
cess impaired by the permittee’s activity
and shall be consistent with the pertinent
provisions regarding beach access and use,
vehicular controls, or beach user fees as
contained in that local government’s dune
protection and beach access plan.

§15.6. Concurrent Dune Protection and
Beachfront Construction Standards.

(a) Local government application of
standards. This section provides the stan-
dards local governments shall follow when
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issuing, denying, or conditioning dune pro-
tection permits and beachfront construction
certificates. This section applies to all con-
struction within the geographic scope of this
subchapter and to either permits or certifi-
cates or both. The requirements of this sec-
tion are in addition to the requirements in
§15.4 of this title (relating to Dune Protec-
tion Standards), and §15.5 of this title (re-
lating to  Beachfront  Construction
Standards).

(b) Location of construction. Local
governments shall require permittees to lo-
cate all construction as far landward as is
practicable and shall not allow ‘any con-
struction which may aggravate erosion.

(c) Prohibition of erosion response
structures. Local governments shall not is-
sue g permit or certificate allowing con-
struction of an erosion response structure.
However, a local government may issue a
permit or certificate authorizing construc-
tion of a retaining wall, as defined in §15.2
of this title (relating to Definitions), under
the following conditions. These conditions
only apply to the construction of a retaining
wall; all other erosion response structures
are prohibited.

(1) A local government shall not
issue a permit authorizing the construction
of a retaining wall within the area 200 feet
landward of the line of vegetation.

(2) A local government may is-
sue a permit authorizing construction of a
retaining wall in the area more than 200 feet
landward of the line of vegetation,

(d) Existing erosion response struc-
tures. In .no event shall local governments
issue permits or certificates authorizing
maintenance or repair of an existing erosion
response structure on the public beach or
the enlargement or improvement of the
structure within 200 feet landward of the
natural vegetation line. Also within 200 feet
landward of the natural vegetation line, lo-
cal governments shall not issue a permit or
certificate allowing any person to maintain
or repair an existing erosion response struc-
ture if the structure is more than 50% dam-
aged, except under the following
circumstances.

(1) When failure to repair the
structure will cause unreasonable hazard to
a public building, public road, public water
supply, public sewer system, or other public
facility immediately landward of the struc-
ture.

(2) When failure to repair the
structure will cause unreasonable flood haz-
ard to habitable structures because adjecent
erosion response structures will channel
floodwaters to the habitable structure.

(e) Construction in flood hazard ar-
eas.

(1) A local government shall not
issue a permit or certificate that does not
comply with FEMA'’s regulations governing
construction in flood hazard areas. FEMA
prohibits man-made alteration of sand dunes
and mangrove stands within Zones V1-30,
V, and VE on the community’s flood insur-
ance rate maps which would increase the
potential for flood damage.

(2) A local government shall in-
form the General Land Office and the
FEMA regional representative in Texas be-
fore it issues any variance from FEMA
regulations or allows any activity done in
variance of FEMA'’s regulations found in
Volume 44 of the Code of Federal Regula-
tions, Parts 59-77. Variances may adversely
affect a local government’s participation in
the National Flood Insurance Program.

(3) A local government shall
not issue a permit or certificate that does
not comply with FEMA minimum require-
ments or with the FEMA-approved local
ordinance or county commissioners court
order.

(f) Construction in eroding areas.
Local governments with jurisdiction over
eroding areas shall follow the standards pro-
vided in §15.4 of this title (relating to Dune
Protection Standards) and §15.5 of this title
(relating to Beachfront Construction Stan-
dards). If there is any conflict between this
subsection, §15.4 of this title (relating to
Dune Protection Standards), and §15.5 of
this title (relating to Beachfront Construc-
tion Standards), this subsection applies. The
General Land Office may supply informa-
tion for or assist a local government in
defining eroding areas. In addition, because
of the higher risk of damage from flooding
or erosion in such areas, local governments
shall:

(1) require that structures built
in eroding areas be elevated on pilings in
accordance with FEMA minimum standards
or above the natural elevation (whichever is
greater),

(2) require that structures lo-
cated on property adjacent to the public
beach be designed for feasible relocation;

(3) prohibit a permittee from
paving or altering the ground below the
lowest habitable floor (however, gravel or
crushed limestone may be used to stabilize
driveways); and

(4) require financial assurance
to fund eventual relocation or demolition of
the proposed structure (i.e., through proof
of Upton-Jones coverage in the National
Flood Insurance Program).

(g) Construction affecting natural
drainage patterns. Local governments shall
not issue a certificate or permit authorizing
construction unless the construction and
property design is designed so as to mini-

mize impacts on natural hydrology. Such
projects shall not cause erosion to adjacent
properties, critical dune areas, or the public
beach.

§15.7. Local Government Management of
the Public Beach.

(a) Standards applicable to local
governments. This section provides stan-
dards applicable to local government issu-
ance, denial, or conditioning of permits or
certificates, as well as all other local gov-
ernment activities relating to management
of public beaches.

(b) Construction of coastal and
shore protection projects. Local govern-
ments shall encourage carefully planned
beach nourishment and sediment bypassing
for erosion response management and pro-
hibit erosion response structures within the
public beach and 200 feet landward of the
natural vegetation line,

(c) Monitoring. A local government
or the state may require a permittee to
conduct or pay for a monitoring program to
study the effects of a coastal and shore
protection project on the public beach. Fur-
ther, permittees are required to notify the
state and the appropriate local government
of any discernible change in the erosion rate
on their property.

(d) Requirements for beach nour-
ishment projects. A local government shall
not allow a beach nourishment project un-
less it finds and the project sponsor demon-
strates that the following requirements are
met.

(1) The project is consistent
with the local government’s dune protection
and beach access plan.

(2) The sediment to be used is
of effective grain size, mineralogy, and
quality or the same as the existing beach
material.

(3) The proposed nourishment
material does not contain the toxic materials
listed in Volume 40 of the Codc of Federal
Regulations, Part 3024, in concentrations
which are harmful to people, flora, and
fauna as determined by applicable, relevant,
and appropriate requirements for toxicity
standards established by the local, state, and
federal governments.

(4) There will be no adverse en-
vironmental effects on the property sur-
rounding the area from which the sediment
will be taken or to the site of the proposed
nourishment,

(5 The removal of sediment
will not have any adverse impacts on flora
and fauna.

(6) There will be no adverse ef-
fects caused from transporting the nourish-
ment material,
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. (¢) Restored dunes on'' public
beaches. Sand dunes, either naturally cre-
ated or restored, may aid in the preservation
of the common law public beach rights by
slowing beach erosion processes. Bxcept as
otherwiss provided, local governments shall
allow restoration of dunes on the public
beach only under the following conditions.
Restored dunes may be located farther sea-
ward than the 20-foot restoration area only
upon an affirmative demonstration by the
permit applicant that substantial dunes
would likely form farther seaward naturally.
Such seaward extension past the 20-foot
area must first receive prior written ap-
proval of the General Land Office and the
Attorney General's Office. In the absence
of such an affirmative demonstration by thc
applicant, a lecal government shall requi
the applicant to meet the following stan-»
dards relating to the Tocation of restored
dunes.

"(1) Local govemments shall re-
quire persons to locate restored dunes in the
area extending no more than 20 feet sea-
ward of the landward boundary of the pub-
lic beach. Local governments shall ensure
' that the 20-foot restoration area follows the
natural migration of the vegetation line.

(2) Local governments shall not
allow any person to restore dunes, even
within the 20-foot corridor, if such dunes
would restrict or interfere with the public
use of.the beach at normal high tide.

(3) Local governments shall re-
quire persons to restore dunes to be continu-
‘ous with any surrounding naturally formed
dunes and shall approximate the natural po-
sition, contour, volume, elevation, vegeta-
tive cover, and sediment content of any
naturally formed dunes in the proposed
dune restoration area.

(4) Local governments shall re-
quire persons restoring ‘dunes to use indige-
nous_vegetation that will achieve the same
protective capability as the surrounding nat-
ural dunes.

(5) Local governments shall not
allow any person to restore dunes using any
of the following methods or materials:

(A) hard or engineered
structures;

(B) materials such as bulk-
heads, riprap, concrete, or asphalt rubble,
building construction materials, and any
non- biodegradable iterns;

(C) fine, clayey, or silty sedi-
ments;

(D) stdiments containing the
toxic materials listed 1n Volume 40 of the

Code of Federal Regulations, Part 3024 in
concentrations which are harmful to people,
flora, and fauna as determined by applica-
ble, relevant, and appropriate requirements
for toxicity standards established by the lo-
cal, state, and federal governments; and

(B) sand obtained by scrap-
ing or grading dunes or the beach.

(6) Local governments may al-
low persons to use the following dune resto-
ration methods or materials:

(A) piles of sand having sim-
ilar grain size and mireralogy as the sur-
rounding beach;

(B) temporary sand fences
conforming to General Land Office guide-
lines;

i

(C) organic bméhy materials
such as used Christmas trees; and

: (D) sand obtained by scrap-
ing accreting beaches only if the scraping is
approved by the local government and the
project is monitored to determine any
changes that may increase erosion of the
public ‘beach.

(7) Local governments ' shall
protect restored dunes under the same re-
strictions and requirements as natural dunes
under the local government’s jurisdiction.
All applications submitted to a local gov-
ernment for reconstructing dunes on the
public beach shall be forwarded to both the
General Land Office and the Attorney Gen-
eral’s Office at least 10 working days prior
to the local government's consideration of
the permit. Failure of the General Land
Office or the Attomey General's Office to
submit comments on an application for such
restored dunes shall not waive, diminish, or
otherwise modify the beach access and use
rights of the public.

(8) Local governments shall not
allow a permittee to construct or maintain a
private structure on the restored dunes
within critical dune areas or seaward of a
dune protection line, except for specifically
permitted dune walkovers or similar access
Ways.

(f) Dune walkovers, Local govern-
ments shall only allow dune walkovers, in-
cluding other similar beach access
mechanisms, which extend onto the public
beach under the following circumstances.

(1) Local governments shall re-
quire that permittees restrict the walkovers,
to the greatest extent possible, to the most
landward point of the public beach.

(2) Local governments shall re-
quire that permittees construct and locate
the walkovers in a manner that will not

interfere with or otherwise réﬁct public
use of the beach at normal high tides.

(3) Local governments shall re-
quire that permittees relocate walkovers to
follow any landward migration of the public
beach or seaward migration of dunes using
the ‘following procedures and standards.

(A) After a major storm or.
any other event causing significant land-
ward migration of the landward boundary of
the public beach, local governments shall
require permittees to shorten any dune
walkovers encroaching on the public beach
to the appropriate length for removal of the
encroachment. This requirement shall be
contained as a condition in any permit and
certificate issued authorizing construction of -
walkovers. Local governments are required

" to assess the status of the public beach ’

boundary within 30 days after a major
storm or other event causing significant
landward migration of the public beach.
After the assessment, local governmeats
shall inform the General Land Office and
the Attorney General’s Office of any en-
croachments on the public beach within 10
days of completing the assessment.

(B) In cases where the mi-
gration of the landward boundary of the
public beach occurs slowly over a period of
time or where a dune walkover needs to be
lengthened because of the seaward migra-
tion of dunes, the permittee shall apply for a
permit or certificate authorizing the modifi-
cation of the structure.

(8) Preservation and enhancement
of public beach use and access, A local
government shall regulate pedestrian or ve-
hicular beach access, traffic, and parking on
the beach only in a manner that preserves or
enhances existing public right to use and
have access to arid from the beach. A local
government shall not impair or close an
existing access point or close a public beach
to pedestrian or vehicular traffic without
prior approval from the Gereral Land Of-
fice.

(1) For the purposes of this
subchapter, beach access and use is pre-
sumed to be preserved if the following cri-
teria are met.

(A) Parking on or adjacent to
the beach is adequate to accommodate one
car for each 15 linear feet of beach.

(B) Where vehicles are pro-
hibited from driving on and along the
beach, ingress/egress access ways are no
farther apart than 1/2 mile, -

(C) Signs are posted which
conspicuously explain the nature and extent
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of vehicular controls, parking areas, and
access points. Local governments may es-
tablish their own beach access and use stan-
dards for General Land Office approval and
certification based upon the General Land
Office’s affirmative finding that such stan-
dards preserve and enhance the public's
right to use and access the public beach.

(20 A local government shall
have an adopted, enforceable, written policy
prohibiting the local government’s abandon-
ment, relinquishment, or conveyance of any
right, title, easement, right-of-way, street,
path, or other interest that provides existing
or potential beach access, unless an alterna-
tive equivalent or better beach access is first
provided by the local government consistent
with its dune protection and beach access
plan.

(3) This provision does not ap-
ply to any existing local government traffic
regulations enacted before the effective date
of this subchapter, and the former law is
continued in effect until the regulations are
amended or changed in whole or in part.
New or amended vehicular traffic regula-
tions enacted for public safety, such as es-
tablishing speed limits and pedestrian
rights-of-way, are exempt from the certifi-
cation procedure but must nevertheless be
consistent with the Open Beaches Act and
this subchapter.

(4) This subchapter does not
prevent a local government from using its
existing authority to close individual beach
access points for emergencies related to
public safety. However, the standards and
procedures for such emergency closures
shall be included in its state-approved dune
protection and beach access plan.

(h) Request for state agency ap-
proval of beach access plan. When request-
ing sapproval, a local government shall
submit a plan to the General Land Office
and the Attorney General's Office providing
the following information:

(1) a current description and
map of the entire beach access system
within its jurisdiction;

(2) the ‘status of beach access
demonstrated through evidence such as pho-
tographs, surveys, and statistics regarding
the number of beach users;

(3) » detailed description of the
proposed beach access plan replacing the
existing beach access system. Such descrip-
tion shall demonstrate the method of pro-
viding equivalent or better access to and
from the public beaches; and

(4) a vehicular control plan, if
the local government proposes either new or
amended vehicular controls for the public
beach, The vehicular control plan must in-
clude, at a minimum, the following infor-
mation:

(A) an inventory and de-
scription of all existing vehicular access
ways to and from the beach and existing
vehicular use of the beach;

(B) all legal authority, in-
cluding local government ordinances that
impose existing vehicular controls;

(C) a statement of any short-
term or long-range goals for restricting or
regulating vehicular access and use;

‘(D) an analysis and state-

ment of how the proposed vehicular con-
trols are consistent or inconsistent with the
state standards for preserving and enhancing
public beach access set forth in this
subchapter. If a local government or the
state determines that the vehicular controls
are not consistent with state standards, the
local government ‘shall prepare a plan for
achieving consistency within a period of
time to be determined by the General Land
Office and the Attorney General’s Office.
This plan shall include a detailed descrip-
tion of the means and methods of upgrading
the availability of public parking and access
ways, including funding for such improve-
ments; and

(B) a description of how ve-
hicular management relates to beach con-
struction management, beach user fees, and
dune protection within .the jurisdiction of
the local government.

(i) Integration of vehicular control
plan and other plans. The vehicular control
plan may be a part of a local government’s
beach access and use plan required under
the Texas Natural Resources Code,
§61.015, any beach user fee plan required
under the Texas Natural Resources Code,
§61.022, and any dune protection program
required under the Texas Natural Resources
Code, Chapter 63. The General Land Office
encourages local governments to combine
and integrate these various plans and pro-
grams,

() State agency approval of vehicu-
lar control plan. A local government shall
submit the vehicular control plan to the
General Land Office and the Attorney Gen-
eral’s Office no later than 90 working days
prior to taking any action on the plan. This
provision does not prevent a local govern-
ment from exercising its existing authority
over vehicular controls in emergencies. The
standards and procedures for such emer-
gency vehicular controls shall be submitted
to the state in the vehicular control pomon
of a local government’s dune protection and
beach access plan. A plan may be approved
if the vehicular controls are found fo be

consistent with the Open Beaches Act and
with this subchapter, Prior to final adoption
or implementation of a new or amended
vehicular tontrol ordinance, the local gov-
emnment shall obtain state certification of
the plan for. the vehicular control pursuant
to the Open Beaches Act, §61.022.

(k) Maintaining the public beach.
Local governments shall prohibit beach
maintenance activities unless maintenance
activities will not materially weaken dunes
or dune vegetation or reduce the protective
functions of the dunes. Local governments
shall prohibit beach maintenance activities
which will result in the significant redistri-
bution of sand or which will significantly
alter the beach profile. All sand moved or
redistributed due to beach maintenance ac-
tivities shall be returned to a location sea-
ward of a'dune protection line or within
critical dune areas. The General Land Of-
fice encourages the removal -of litter and
other debris by handpicking or raking and
strongly discourages the use of machines
(except during peak visitation periods)
which disturb the natural balance of gains
and losses in the sand budget and the natu-
ral cycle of nutrients.

(I) Prohibitions on signs. A local
government shall not cause any person to
display or cause to be displayed on or adja-
cent to any public beach any sign, marker,
or warning, or make or allow to be made
any written or oral communication which
states that the public beach is private prop-
erty or represent in any other manner that
the public does not have the right of access
to and from the public beach or the right to
use the public beach as guaranteed by this
subchapter, the Open Beaches Act, and the
common law right of the public.

§15.8. Beach User Fees.

(a) Eligibility. Local governments
shell not initiate or amend a beach user fee
unless the governing body of the local gov-
ernment with jurisdiction over the area sub-
ject to the fee has a state approved dune
protection and beach access plan.

(b) Reciprocity of fees. Within each
county, local governmeants are required to
establish a state-approved system for reci-
procity of fees and fee privileges among the
county and the different local governments
authorized to charge beach user fees. The
establishment of a system of beach user fee
reciprocity shall be a condition of state ap-
proval of local dune protection and beach
access plans.

(c) Amount of beach user fees.

(1) A local government shall not
impose a fee or charge for the exercise of
the public right of access to and from public
beaches, A local government may charge
beach users a fee in exchange for providing
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services to beach users in general. A local
government may only impose & beach user
fee if the fee is reasonable taking into ac-
count the cost to the local government of
providing public services and facilities di-
rectly related to the public beach. A reason-
able fee is one that recovers the cost of
providing and maintaining beach-related
services. In addition, any fee collected for
off-beach parking to provide access to and
from the public beach is considered a beach
user fee. ’

(2) Local governments shall not
impose a beach user fee which:

(A) exceeds the necessary
and actual cost of providing reasongble
beach-related public facilities and services;

(B)  unfairly limits public
use of and access to and from public
beaches in any manner;

(C) is inconsistent with this
subsection or the Open Beaches Act; or

(D) discriminates on the ba-
sis of residence. '

(d Beach user fee plan. A local
government that proposes a new or
amended beach user fee shall first prepare a
plan that includes, at a minimum, the fol-
lowing information:

(1) & description of the current
beach access system within its jurisdiction
demonstrated through evidence such as pho-
tographs, surveys, and statistics regarding
the number of beach users;

(2) a listing and description of
all existing beach user fees charged by the
local government and by all other local
governments in the same county;

(3) all legal authority, including
local ordinances that authorize the collec-
tion of existing beach user fees;

(4) ' an analysis and statement of
how the proposed user fee is or is not
consistent with state standards set forth in
this subchapter for preserving and enhanc-
ing public beach access;

(5) how the beach user fee re-
lates to beachfront construction, vehicular
controls, and parking, and dune protection
within the jurisdiction of the local govern-
ment;

(6) a statement of any short-
term or long-range goals relating to the
collection and use of beach user fees.

(e) State agency approval of beach
user fees. A local government shall not
impose a beach user fee or 2mend an exist-
ing beach user fee that is inconsistent with

the beach user fee portion of its dune pro-
tection and beach access plan. To receive
state approval for initiating its beach user
fee plan or amending a beach user fee, a
local government shall submit its beach user
fee plan to the General Land Office and the
Attorney General’s Office no later than 90
working days prior to any local government
action on the beach user fee. The General

Land Office shall certify whether the initia-

tion or amendment of & beach user fee is
consistent with this subchapter and the
Open Beaches Act. Certification of consis-
tency shall be by adoption into the rules
authorized by the Open Beaches Act.

(f) Beach user fee revenues. Reve-
nues from beach user fees may be used only
for beach-related services. For each fiscal
year, a local government shall not spend
more than 10% of beach user fee revenues
on reasonable administrative costs directly
related to beach-related services. Each local
government shall send quarterly reports to
the General Land Office stating the amount
of beach user fee revenues collected and
itemizing how. beach user fee reveaues are
expended. The General Land Office may
prescribe reporting forms or methods. The
General Land Office shall suspend the local
government'’s privilege to collect fees and
shall revoke approval of any pertinent dune
protection and beach access plan if the
beach user fee revenues have been spent on
services which are not beach-related.

(g) Beach user fee accounts. Local
governments shall follow the  following
methods for administering beach user fee
accounts.

(1) Beach user fee revenues
shall be maintained and accounted for so
that fee collections may be directly traced to
expenditures on beach-related services.
Beach user fee revenues shall not be com-
mingled with any other funds and shall be
maintained in separate bank accounts.

(2) Beach user fee revenues
shall be maintained in a separate account
and documented in a separate financial
statement for each beach user fee. Beach
user fee revenue account balances and ex-
penditures shall be documented according
to generally accepted accounting principles.

(h) Free beach access. Local gov-
ernments that collect a beach user fee for
on-beach parking or driving or for off-beach
parking for beach access shall maintain free
public beach access by providing areas
where no fee is charged for parking on or
off the beach and for pedestrian access.
This requirement applies to each state-
approved dune protection and beach access
plan, not to each local government with
jurisdiction over the public beach.

(i) Access for disabled persons. Lo-
cal governments shall establish, preserve,
and ‘enhance access for disabled persons.

Provisions for access for disabled persons
shall be included in local government dune
protection and beach access plans.

() Identification of fee and non-fee
areas. For any local government collecting a
beach user fee for on-beach parking or driv-
ing, both fee and non-fee beach areas shall
be conspicuously marked with signs that
clearly indicate, at a minimum, the location

‘of both the fee and non-fee areas and the

identity of the local government collecting
the fee. In addition, maps identifying fee
and non-fee areas shall be provided to the
public by any local government collecting a
beach user fee. ‘

(k) Covrdination with other beach-
related plans. The beach user fee plan shall
be a part of a local government’s beach
access and use plan required under the
Open Beaches Act, §61.015, any vehicular
control plan required under the Open
Beaches Act, §61.022, and any dune protec-
tion program required under the Texas Nat-
ural Resources Code, Chapter 63. The
General Land Office requires local govern-
ments to combine and integrate these vari-
ous plans,

§15.9. Penalties.

(a) In addition to any penalties as-
sessed by a local government, any person
(as defined in this subchapter) who violates
either the Dune Protection Act, the Open
Beaches Act, this subchapter, or a permit or
certificate condition is liable to the General
Land Office for a civil penalty of not less
than $50 nor more than $1,000 per violation
per day. Each day the violation occurs or
continues constitutes a separate violation.
Violations of the Dune Protection Act, the
Open Beaches Act, and the rules adopted
pursuant to those statutes are separate viola-
tions, and the General Land Office may
assess separate penalties. The assessment of
penalties under one Act does not preclude
another assessment of penalties under the
other Act for the same act or omission.
Conversely, compliance with one statute
and the rules adopted thereunder does not
preclude the General Land Office from as-
sessing penalties under the other statute and
the rules adopted pursuant to that statute.

(b) Local governments are included
in the definition of "person” in §15.2 of this
title (relating to Definitions), and as such,
they are liable for penalties for any viola-
tions of this subchapter, the Dune Protec-
tion Act, and the Open Beaches Act. A
local government will be liable for penalties
for such violations, including, but not Lim-
ited to, failure to submit a dune protection
and beach access plan to the General Land
Of..ce and the Attorney General's Office;
failure to maintain and enforce its plan; and
failure to implement the plan. These viola-
tions are in addition to any other violations
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of this subchapter for which a local govern-
ment may be liable for penalties.

(c) In determining whether the as-
sessment of penalties is appropriate, the
General Land Office will consider the fol-
lowing mitigating circumstances: acts of
God, war, public riot, or strike; unforesee-
able, sudden, and natural occurrences of a
violent nature; and willful misconduct by a
third party not related to the permittee by
employment or contract.

§15.10. General Provisions.

(a) Construction. A local govern-
ment’s ordinances, orders, resolutions, or
other enactments covered by this subchapter
shall be read in harmony with this
subchapter. If there is any conflict between
them which cannot be reconciled by ordi-
nary rules of legal interpretation, this
subchapter controls. Certification of a local
government’s beach access and use plan by
the General Land Office may not be con-
strued to expand or detract from the statu-
tory or constitutional authority of that local
government or any other governmental en-
tity, nor may any person construe such cer-
tification to authorize a local government or
any other govemnmental entity to alienate
public property rights in public beaches.

(b) Boundary of the public beach.
The attorney general shall make determina-
tions on issues related to the location of the
boundary of the public beach and encroach-
ments on the public beach pursuant to the
requirements of the Open Beaches Act,

§61.016 and §61.017, and §15.3 (b) of this

title (relating to Administration). The Gen-
eral Land Office and the local governments
will consult with the attorney general when-
ever questions of encroachment and bound-
aries arise with respect to the public beach.

(c) Public beach presumption. Ex-
cept for beaches on islands or peninsulas
not accessible by public road or ferry facil-
ity, in administering its plan a local govern-
ment shall presume that any beach fronting
the Gulf of Mexico within its jurisdiction is
a public beach unless the owner of the
adjacent land obtains a declaratory judg-
ment otherwise under the Open Beaches
Act, §61.019, That section provides that any
person owning property fronting the Gulf of
Mexico whose rights are determined or af-
fected by this subchapter'may bring suit for
a declaratory judgment against the state to
try the issue or issues.

(d) Violations. No person shall vi-
olate any provision of this subchapter, a
local government dune protection and beach
access plan, or any permit or certificate or
the conditions contained therein.

(e) Reporting violations. Any local
government with knowledge of a violation
or a threatened violation of a permit, a

certificate, its dune protection and beach
access plan, the Dune Protection Act, the
Open Beaches Act, or this subchapter shall
inform the General Land Office of the vio-
lations within 24 hours,

(f) Withdrawal of plan certifica-
tion. The General Land Office may with-
draw certification of all or any part of a
local government’'s dune protection and
beach access plan if the local government
does not comply with its plan, this
subchapter, the Dune Protection Act, or the
Open Beaches Act. Without further action
by the General Land Office, a local govern-
ment loses, by operation of law, the author-
ity to issue permits or certificates
authorizing construction within the geo-
graphic scope of this subchapter and the
privilege to collect beach user fees if state
agency certification of its dune protection
and beach access plan is withdrawn.

(8) Notice of withdrawal of plan
certification. The General Land Office will
notify the local government and the Attor-
ney General’s Office 60 days prior to with-
drawing General Land Office certification
of the local government’s plan. The local
govemnment may submit to the General
Land Office any evidence demonstrating
full compliance with its plan, this
subchapter, the Dune Protection Act, and
the Open Beaches Act. The General Land
Office will consider the good faith efforts of
any local government to immediately and
fully comply with those laws during the
60-day period after the notification of intent
to withdraw certification.

(h) The provisions contained in
this subchapter do not limit the authority of
the General Land Office and the Attorney
General’s Office to enforce this subchapter,
the Dune Protection Act, and the Open
Beaches Act pursuant to the Texas Natural
Resources Code, §63.181 and §61.018.

(i) Appeals. The Dune Protection
Act, §63.151, and the Open Beaches Act,
§61.019, contain the provisions for appeals
related to this subchapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 27, 1993.

TRD-9316226 Gamry Mauro

Commiasioner
QGeneral Land Office

Effective date: February 17, 1993

Proposal publication date: September 18,
1992

For further information, please call: (512)
483-5007

4 L4 ¢

Title 34. Public Finance

Part I. Comptroller of
Public Accounts

Chapter 7. Administration of
State Lottery Act

Subchapter D. Lottery Game
*Rules

* 34 TAC §7.304

The Gomptroller of Public Accounts adopis
new §7.304, concerning on-line game rules
(general), without changes to the proposed
fext as published in the December 22, 1992,
issue of the Texas Register (17 TexReg
9007).

The purpose of the new section is to provide
general game details and requirements for all
Texas Lottery on-line games, including the
sale of tickets, drawings, claim procedures,

. validated requirements, payment of prizes,

and settlement procedures. An emergency
section was filed November 6, 1992, and
published in the November 13, 1992 issue of
the Texas Register (17 TexReg 7977).

No comments were received regarding adop-
tion of the new section.

The new section is adopted under the State
Lottery Act, §2.02, which provides the comp-
troller with the authority to adopt all rules
necessary to administer the State Lottery Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 26, 1993.

TRD-9318184 Tres Lorton

Senlor Legal Counsel,
General Law Section

Comptroller of Public
Accounts

Effective date: February 16, 1993
Proposal publication date: December 22,
1992

For futher information, please call: (512)
463-4028

¢ L4 ¢
* 34 TAC §7.305

* The Comptroller of Public Accounts adopts

new §7.305, conceming "Lotto Texas" on-line
game rule, without changes to the proposed
text as published in the December 22, 1992,
issue of the Texas Register (17 TexReg
9010). .

The purpose of the new section is to provide
specific game details and requrements for
the Texas Lottery’s on-line game "Lotto Tex-
as,” such as type of play, prizes, method of
selecting winning numbers, drawings, and the
allocation of revenues. An identical emer-
goncy section was filed November 6, 1992,
and published in the November 13, 1992 is-
sue of the Texas Register (17 TexReg 7979).

No comments were received regarding adop-
tion of the new section.

¢ Adopted Sections
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The new section is adopted under the State
Lottery Act, §2.02, which provides the comp-
troller with the authority to adopt afl rules
necessary 1o administer the State Lottery Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority. '

Issued in Austin, Texas, on January 26, 1993.

TRD-9318185 Tres Lorton
Senior Legal Counsel,
General Law Section
Comptrolier of Public
Accounts

Effective date: February 16, 1993
Proposal publication date: December 22,
1992

For further information, please call: (512)
463-4028

¢ 4 ¢
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" Agendies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of
higher education or political subdivisions covering all or part of four or more counties (regional agencies) must post

notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too late to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be
published.

Posting of open meeting notices. All notices are posted on the bulletin board at the Office of the Secretary of State
in lobby of 221 East 11th Street, Austin. These notices may contain more detailed agenda than what is published in
the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Upon request, agencies must provide
auxiliary aids and services, such as interpreters for the deaf and hearing impaired, readers, large print or braille
documents. . In determining type of auxiliary aid or service, agencies must give primary consideration to the
individual’s request. Those requesting auxiliary aids or services should notify the contact person listed on the meeting

summary several days prior to the meeting by mail, telephone, or RELAY Texas (1-800-735-2989).

Texas Department on Aging

Thursday, February 4, 1993, 9:30 a.m.
The Texas Board on Aging’s Area Agency
on Aging (AAA) Operations Committee
will meet at the Texas Department on Ag-
ing, 1949 South IH-35, Third Floor Large
Conference Room, Austin. According to the
agenda summary, the committee will con-
sider and possibly act on: call the meeting
to order; discuss approval of the November
23, 1992, and January 7, 1993, minutes;
hold a public hearing on rules for designa-
tion of planning and service areas; review
comments on published standards and rec-
ommend to board for final adoption; review
standards for publication and recommend to
board; and status report on indirect costs.

Contact: Mary Sapp, P.O. Box 12687,
Austin, Texas 78711, (512) 444-2727.

Filed: January 27, 1993, 11:03 a.m.
TRD-9318229

Thursday, February 4, 1993, 1 p.m. The
Texas Board on Aging’s Planning Commit-
tee of the Texas Department on Aging will
meet at the Texas Department on Aging,
1949 South IH-35, Third Floor Small Con-
ference Room, Austin. According to the
complete agenda, the committee will con-
sider and possibly act on: calling the meet-
ing to order; discuss approval of the min-
utes of September 24, 1992 meeting; review
process for discretionary grants/projects; re-
view quarterly state plan report; review
quarterly discretionary grants/projects re-
port; review needs assessment design for
state and regional levels; review planning
process and format for regional plans; im-
J plementation plan for the statement of board
position on the role of area agencies on

aging and recommend to board; and ad-
journ.

Contact: Mary Sapp, P.O. Box 12687,
Austin, Texas 78711, (512) 444-2727.

Filed: January 27, 1993, 11:03 am.
TRD-9318230

¢  J ¢
Texas Air Control Board

Monday, February 22, 1993, Wednesday,
March 10, 1993, Wednesday, March 24,
1993, and Wednesday, April 14, 1993, 9
a.m. The Permits Program of the Texas Air
Control Board will meet at 12118 North IH-
35, Park 35 Technology Center, Building A,
Room 201S, Austin. According to the
agenda summary, the board will conduct
four work sessions to solicit comments and
discuss implementation of the Federal Clean
Air Act, Title V operating permit program.

Contact: Art Corcoran, 121118 North IH-
35, Park 35 Circle, Austin, Texas 78753,
(512) 908-1237.

Filed: January 27, 1993, 9:20 am.
TRD-9318221

¢ ¢ ¢

Texas Commission for the
Blind, Texas Rehabilitation
Commission

Monday-Tuesday, February 8-9, 1993, 9
a.m, The State Independent Living Council
of the Texas Commission for "the Blind,
Texas Rehabilitation Commission will meet
at the Doubletree Hotel, 6505 IH-35 North,
Austin. According to the agenda summary,
on Monday, the council will call the meet-

ing to order; hear agency reports from
Texas Rehabilitation Commission and the
Texas Commission for the Blind; public
comment; discuss state independent living
plan; and on Tuesday, hear agency program
reports on independent living services from
Texas Rehabilitation Commission and
Texas Commission for the Blind; discuss
other business; and adjourn.

Contact: Mel Fajkus, 4900 North Lamar
Boulevard, Austin, Texas 78756, (512)
483-4133,

Filed: January 26, 1993, 3:06 p.m.
TRD-9318208

¢ ¢ ¢
Coastal Coordination Council

Thursday, February 4, 1993, 10 a.m. The
Coastal Coordination Council will meet at
the Stephen F. Austin Building, Room 118,
1700 North Congress Avenue, Austin. Ac-
cording to the complete agenda, the council
will call the meeting to order; make opening
remarks; discuss approval of minutes of
November 5, 1992 meeting; report from the
executive committee; reschedule May 6,
1993 meeting to June 3, 1993; GLO
Beach/Dune, Management Rules; state
agency task force; progress reports to
NOAA; CMP boundary considerations;
CMP goal statement; status report on dol-
phin deaths in Coastal Bend area bays; dis-
cuss produced waters issue and EPA pro-
posed ban; open discussion; and adjourn.

Contact: Janet Fatheree, 1700 North Con-
gress Avenue, Room 730, Austin, Texas
78701-1495, (512) 463-5385.

Filed: January 27, 1993, 4:24 p.m.
TRD-9318250

¢ * 4
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Texas Department of Crimi-
nal Justice

Wednesday, February 10, 1993, 3 p.m.
The Board of Criminal Justice, Subcommit-
tee on Health Care of the Texas Department
of Criminal Justice will meet at the TDCJ
Austin Office, 816 Congress Aveaue, Suite
500, Austin. According to the complete
agenda, the subcommittee will call the
meeting to order; discuss approval of min-
utes; introductions; discuss managed health
care program; jail inmate bed health care
delivery; JCAHO accreditation standards;
critical medical staffing status; Ruiz update;
interactive video update; farewell to Dr.
Alexander; and adjourn.

Contact: Andrea Scott, P.O. Box 99,
Huntsville, Texas 77342-0099, (409)
294-2931.

Filed: January 27, 1993, 3:23 p.m.
TRD-9318240

¢ ¢ ¢

Daughters of the Republic of
Texas, Inc.

Friday, February 5, 1993, 8:30 a.m. The
Board of Management of the Daughters of
the Republic of Texas, Inc. will meet at the
Howard Johnson North-Plaza Hotel, 7800
North IH-35, Austin, According to the
agenda summary, the board will make a
.determination of quorum-public session;
give invocation; pledge to flags; reports and
recommendations for action by committees
operating state owned properties; recess to
closed/executive session; reconvene in open
meeting, public session to discuss motions
arising from closed/executive session; and
adjourn.

Contact: Betty F. Burr, 613 Bostwick, Nac-
ogdoches, Texas 75961, (409) 564-7478.

Filed: January 28, 1993, 9:37 am.
TRD-9318259

¢ ¢ R 4

Texas Commission for the
Deaf and Hearing Im-
paired

Friday, February 12, 1993, 9 am. The
Texas Commission for the Deaf and Hear-
ing Impaired will meet at 1524 South IH
35, #200, Austin, According to the agenda
summary, the commission will call the
meeting to order; hear chairperson’s report;
discuss approval of minutes; interim execu-
tive director’s report; budget/financial re-
port; BEI report; information items; plan
next commission meeting; adjourn; and
hold public hearing.

Contact: Ralph H. White, 1524 South IH
35, #200, Austin, Texas 78704, (512)
444-3323,

Filed: January 28, 1993, 8:47 a.m.
TRD-9318253

¢ ¢ ¢
East Texas State University

Friday, February §, 1993, 9 am. The
Board of Regents of the East Texas State
University will meet at East Texas State
University, McDowell  Administration
Building, Commerce. According to the
complete agenda, the board will discuss ap-
proval of its agenda and minutes of the
November 6, 1992 meeting; consider the
follow matters: 1993-1994 curriculum
changes; ETSU-Commerce; adjustments to
Fiscal Year 1993 Operating Budget; ETSU-
Commerce and Texarkana, Summer 1993
Faculty Salary Budget, ETSU-Comerce and
Texarkana; approval of authority to execute
banking transactions, ETSU-Texarkana; tu-
ition and fee schedule, ETSU-Commerce
and Texarkana; housing system fee
schedule-ETSU-Commerce; summer repair
projects, ETSU-Commerce; meet in execu-
tive session pursuant to Article 6252-17,
§2(g); determination of date and location of
spring and summer board meetings; and
policy on faculty leaves of absence.

Contact: Charles Turner, East Texas State
University, E. T. Station, Commerce, Texas
75429, (903) 886-5539.

Filed: January 27, 1993, 2:49 p.m.
TRD-9318239

¢ ¢ ¢

Employees Retirement Sys-
tem of Texas

Friday, February 5, 1993, 9:30 a.m. The
Group Benefits Advisory Committee of the
Employees Retirement System of Texas
will meet at the Employees Retirement Sys-
tem of Texas, Auditorium (First Floor),
18th and Brazos Streets, Austin. According
to the agenda summary, the committee will
call the meeting to order; recognize visitors
and guests; discuss approval of minutes
from previous meeting;
announcement/update-chair;, ERS update;
standing subcommittee appointments; ad
hoc subcommittee appointments and action
plan; other related benefit matters; and ad-
Jjourn.

Contact: James W. Sarver, 18th and Brazos
Streets, Austin, Texas 78701, (512)
867-3217. .

Filed: January 27, 1993, 1:27 p.m.
TRD-9318234

¢ L4 ¢

Texas Department of Hous-
ing and Community Af-
fairs

Monday, February 8, 1993, 2 p.m. The
Audit Committee of the Board of Directors
of the Texas Department of Housing and
Community Affairs will meet at 811 Barton
Springs Road, Suite 300, Austin. According
to the complete agenda, the committee will
consider and possibly act on: approval of
fiscal year 1993 internal audit plan; presen-
tation and recommendation of approval of
KPMG management letter for Housing Fi-
nance Division; recommendations for han-
dling allegations of impropriety within the
department; update on status of KPMG au-
dit of community affairs (including pro-
posed management letter comments); up-
date on status of state auditors examination
(including proposed management letter
comments; update on status of dudit issues
as requested by committee at December 7,
1992 audit committee meeting; update on
internal audit activities and findings. Indi-
viduals who require auxiliary aids or ser-
vices for this meeting should contact Aurora
Carvajal, ADA Responsible Employee, at
(512) 475-3822 or Relay Texas at 1 (800)
735-2989 at least two days before the meet-
ing so that appropriate arrangements can be
made.

Contact: Henry Flores, 811 Barton Springs
Road, Suite 500, Austin, Texas 78704,
(512) 475-3937.

Filed: January 26, 1993, 3:31 p.m.
TRD-9318209

¢ ¢ ¢

Texas Department of Insur-
ance

Wednesday, February 3, 1993, 9 a.m. The
Commissioner’s Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby II, Fourth
Floor, Austin. According to the complete
agenda, the section will conduct a public
hearing to consider the application of Don
Childers of Amarillo, for a Group I, Legal
Reserve Life Insurance Agent's license.

Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: January 26, 1993, 3:51 p.m.
TRD-9318210

Friday, February 5, 1993, 9 a.m. The
Commissioner’s Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby I, Fourth
Floor, Austin. According to the complete
agenda, the section will conduct a public
hearing to consider the appeal of the Bowler

" Hat Antique Mall from a decision of the

Texas Workers’ Compensation Insurance
Facility.

18 TexReg 710  February 2, 1993

Texas Register ¢




Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: Janvary 26, 1993, 3:51 p.m.
TRD-9318213

Friday, February 5, 1993, 9 a.m. The
Commissioner’s Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby I, Fourth
Floor, Austin. According to the complete
agenda, the section will conduct a public
hearing to consider the proposed plan of
merger of Fidelity National Title Insurance
Company of Texas, Austin, into Fidelity
National Title Insurance Company, Phoe-
nix, Arizona with Fidelity National Title
Insurance Company being the survivor.
Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: January 26, 1993, 3:51 p.m.
TRD-9318211

Monday, February 8, 1993, 1:30 p.m. The
Commissioner’s Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby II, Fourth
Floor, Austin. According to the complete
agenda, the section will conduct a public
hearing to consider whether disciplinary ac-
tion should be taken against Grady Dean
Smith of Henderson, who holds a Group 1,
Legal Reserve Life Insurance Agent’s li-
cense,

Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: January 26, 1993, 3:51 p.m.
TRD-9318212

Thursday, February 25, 1993, 9 a.m. The
State Board of Insurance of the Texas De-
partment of Insurance will meet in Room
100, William P. Hobby Building, 333 Gua-
dalupe Street, Austin. According to the
complete agenda, the board will hold a pub-
lic hearing under Docket Number R-1966 to
consider possible eadoption of proposed
amendments to 28 TAC §5.401 which pro-
vides protection to applicants for private
passenger automobile insurance who have
not had such insurance prior to application.

Contact: Angelina Johnson, 333 Guadalupe
Street, Mail Code 113-2A, Austin, Texas
78701, (512) 463-6527.

Filed: January 27, 1993, 11:39 am.
TRD-9318232

¢ ¢ ¢

Lamar University System,
Board of Regents

Monday, February 1, 1993, 6:30 p.m. The

Board of Regents of Lamar University Sys-

tem met at Nation’s Bank, Suite 1000, 2615
Calder, Beaumont. According to the com-

plete agenda, the board met in executive
session, pursuant to provisions of Vernon’s
Civil Statutes, Article 6252-17, §2(g) for
the purpose of interviewing candidate for
position of President of Lamar-Beaumont.

Contact: James A. (Dolph) Norten, P.O.
Box 11900, Beaumont, Texas 77710, (409)
880-2304.

Filed: January 26, 1993, 1:37 p.m.
TRD-9318200

" Tuesday, February 2, 1993, 2 p.m. The

Board of Regents of Lamar University Sys-
tem will meet at the John Gray Institute,
Chancellor’s Conference Room, 855 Flor-
ida, Beaumont. According to the complete
agenda, the board will meet in executive
session, pursuant to provisions of Vernon’s
Civil Statutes, Article 6252-17, §2(g) for
the purpose of interviewing candidate for
position of President of Lamar-Beaumont.

Contact: James A. (Dolph) Norton, P.O.
Box 11900, Beaumont, Texas 77710, (409)
880-2304.

Filed: January 26, 1993, 1:37 p.m.
TRD-9318199

¢ ¢ ¢

Texas Department of Licens-
ing and Regulation

Tuesday, February 9, 1993, 9 a.m. The
Inspections and Investigations, Personnel
Employment Services of the Texas Depart-
ment of Licensing and Regulation will meet
at 920 Colorado, E.O. Thompson Building,
Third Floor Conference Room, Austin. Ac-
cording to the complete agenda, the depart-
ment will hold an administrative hearing to
consider the possible assessment of an ad-
ministrative penalty and denial, suspension
or revocation of the license for Keegan and
Keegan for violation of Vemon’s Texas
Civil Statutes, Articles 5221a-7, §7(a).
§7(c), and §3(a)(9), 16 TAC §63. 20(c),
§63.40(a) and §63.71(a)(8) and 9100.

Contact: Paula Hamje, 920 Colorado,
Austin, Texas 78701, (512) 475-2899.

Filed: January 27, 1993 4:29 p.m.
TRD-9318251

Thursday, February 16, 1993, 9 a.m. The
Inspections and Investigations, Manufac-
tured Housing of the Texas Department of
Licensing and Regulation will meet at 920
Colorado, E.O. Thompson Building, Room
1012, Austin. According to the complete
agenda, the department will hold an admin-
istrative hearing to consider the possible
assessment of an administrative penaity and
denial, suspension or revocation of the li-
cense for Tommy Phillips doing business as
Western Star Mobile Home Service for vio-

lation of 16 TAC §§69.28(a), 69.121(c) and
69.54(b)(1), Article 6252-13(a) and Article
9100.

Contact: Paula Hamje, 920 Colorado,
Austin, Texas 78701, (512) 463-3192.

Filed: January 27, 1993, 11:11 am.
TRD-9318231

¢ L4 ¢

Texas State Board of Medi-
cal Examiners

Thursday, February 11, 1993, 12:30 p.m.
The Hearings Division of the Texas State
Board of Medical Examiners will meet at
1812 Centre Creek Drive, Suite 300,
Austin. According to the complete agenda,
the division will hold a termination request,
Steven Paul Bowers, M.D., Dallas; proba-
tionary appearances: Emerson Emory,
M.D., Dallas; Carlos Antonio Fernandez,
MD. El Paso; Adolph Frederick
Kauffmann O0, M.D., Fort Worth; Victor
Eugene McCall, M.D., Duncanville;
Ardashes Mirzatuny, M.D., Terrell; and
John Summerfield Townsend IV, MDD,
Temple. (Executive session under authority
of Article 6252-17, as related to Article
4495b, 2.07, 3.05(d), 4.05(d), 5.06(s)(1) and
Opinion of Attorney General 1974, Number
H-484,

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: January 26, 1993, 11:41 am.
TRD-9318196

Friday, February 12, 1993, 9 am. The
Hearings Division of the Texas State Board
of Medical Examiners will meet at 1812
Centre Creek Drive, Suite 300, Austin. Ac-
cording to the agenda summary, the divi-
sion will hold probationary appearances;
and termination and modification requests.
(Executive session under authority of Arti-
cle 6252-17, as related to Article 4495b,
2.07, 3.05(d), 4.05(d), 5.06(s)(1) and Opin-
ion ‘of Attorney General 1974, Number H-
484,

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: January 26, 1993, 11:41 am.
TRD-9318197

L4 * L4

Texas Parks and Wildlife
Department

Friday, February 12, 1993, 10:30 a.m.
The Aquaculture Executive Committee of
the Texas Parks and Wildlife Department
will meet at the Capitol View Terrace,
Marriott at the Capitol, 701 East 11th
Street, Austin. According to the agenda
summary, the committee will call the meet-
ing to order; discuss approval of minutes;

¢ Open Meetings
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presentation of aquaculture strategic plan
and report to Legislature; aquaculture dis-
cussions and public comments; discuss
other business; and adjourn.

Contact: Andrew Sansom, 4200 Smith
School Road, Austin, Texas 78744, (512)
389-4802.

Filed: January 26, 1993, 1:37 p.m.
TRD-93182C1

¢ ¢ *

- Texas State Board of Physi-
cal Therapy Examiners

Tuesday, February 16, 1993, 9 a.m. The
Texas State Board of Physical Therapy Ex-
aminers will meet at 3001 South Lamar
Boulevard, Suite 101, Austin. According to
the agenda summary, the board will discuss
approval of minutes; introduce new board
member; review and discuss criterion-
referenced grading; committee reports; ex-
ecutive director’s report; chairperson’s re-
port; new business; and adjourn.

Contact: Sherry L. Lee, 3001 South Lamar
Boulevard, Suite 101, Austin, Texas 78704,
(512) 443-8202.

Filed: January 27, 1993, 2:47 p.m.
TRD-9313237

¢ * L4

Public Utility Commission of
Texas

Monday, February 8, 1993, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450, Austin.
According to the complete agenda, the divi-
sion will conduct a prehearing conference in
Docket Number 11647-application of Cen-
tral Telephone Company of Texas to amend
certificate of convenience and necessity
within Hamilton County.

Contact: John M. Renfrow, 7800 Shoal
Creck Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 26, 1993, 2:59 p.m.
TRD-9318207

Tuesday, February 9, 1993, 9 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450, Austin,
According to the complete agenda, the divi-
sion will hold a prehearing conference in
Docket Number 11735-application of Texas
Utilities Electric Company for authority to
change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 27, 1993, 3:25 p.m.
TRD-9318242

Wednesday, February 24, 1993, 9 a.m.
The Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450, Austin.
According to the complete agenda, the divi-
sion will hold & prehearing conference in
Docket Number 11253-complaint of the
Sunmeadow Community Improvement As-
sociation of Friendswood, against South-
western Bell Telephone Company.

Contact: John M. Renfrow, 7800 Shoal

Creek Boulevard, Austin, Texas 78757,.

(512) 458-0100.
Filed: January 27, 1993, 3:25 p.m.
TRD-9318243

Thursday, April 29, 1993, 9 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450, Austin.
According to the complete agenda, the divi-
sion will conduct a prehearing in Docket
Number 11681-application of United Tele-
phone Company of Texas, Inc., for author-

ity to locate and maintain certain records

outside the State of Texas. '

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 26, 1993, 2:59 p.m.
TRD-9318206

¢ ¢ ¢
State Securities Board

Thursday, February 11, 1993, 9 a.m. The
Enforcement Division of the State Securi-
ties Board will meet at the State Office of
Administrative Hearings, Clements Build-
ing, 300 West 15th Street, Fourth Floor,
Room 408, Austin. According to the agenda
summary, the division will hold a hearing
for the purpose of determining whether the
registration of Euro-Atlantic Securities,
Inc., as a dealer in securities in Texas
should be revoked or suspended, and
whether the application of Dean S. Dignoti
as a securities salesman and agent should be
denied and whether a Cease and Desist
order should be issued prohibiting Euro-
Atlantic Securities, Inc. and Dean 8.
Dignoti from offering for sale securities in
violation of the Securities Act of the State
of Texas.

Contact: John Morgan, 221 West Sixth
Street, Austin, Texas 78701, (512)
474-2233.

Filed: January 27, 1993, 11.03 a.m.
TRD-9318228

¢ ¢ ¢

Interagency Council on Sex
Offender Treatment

Friday, February 5, 1993, 9:30 a.m. The

" Board of the Interagency Council on Sex

Offender Treatment will meet at 1106 Clay-
ton Lane, #205E, Second Floor Conference
Room, Austin. According to the complete
agenda, the board will convene by chair
Judy Briscoe; discuss adoption of minutes;
election of new officers; executive direc-
tor’s report; review regulatory options for
RSOTP’s; discuss approval of biennial re-
port; proposed standards of care; registry
criteria rules; approval of training proposal
on assessment tools; discuss other business;
hear public comment; and adjourn,

Contact: Eliza May, P.O. Box 12546,
Austin, Texas 78711-2546, (512) 454-1314,

Filed: January 27, 1993, 8:53 am.
TRD-9318219

¢ ¢ ¢

Texas Surplus Property
Agency

Thursday, February 4, 1993, 10:30 a.m.
The Governing Board of the Texas Surplus
Property Agency will meet at the General
Services Commission, Room 402 (Board
Room), 1711 San Jacinto Street, Austin,
According to the complete agenda, the
board will discuss approval of the minutes
of November 17, 1992 board meeting; gen-
eral public presentations; handling fee rate
review; approval of completion of Houston
District Warehouse expansion; and discuss
internal audit function.

Contact: Marvin J. Titzman, P.O. Box
8120, San Antonio, Texas 78208, (210)
661-2381.

Filed: January 27, 1993, 1:12 p.m.
TRD-9318233

¢ ¢ 4
Texas Water Commission

Wednesday, February 10, 1993, 9 a.m.
The Texas Water Commission will meet at
the Stephen F. Austin Building, Room 118,
1700 North Congress Avenue, Austin, Ac-
cording to the agenda summary, the com-
mission will consider approving the follow-
ing matters hazardous waste permits; water
quality permits; renewals; amendments; dis-
trict matters; rate matters; water right per-
mits; examiner memorandums and briefing
of Keep Texas Beautiful, Inc. In addition,
the commission will consider items previ-
ously posted for open meeting at such meet-
ing verbally postponed or continued to this
date. With regard to any item, the commis-
sion may take various actions, including
but, not limited to rescheduling an item in
its entirety or for particular action at a
future date or time.
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Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7905.

Filed: January 27, 1993, 3:58 p.m.
TRD-9318244

Wednesday, February 10, 1993, 9 a.m.
The Texas Water Commission will meet at
the Stephen F. Austin Building, Room 118,
1700 North Congress Avenue, Austin. Ac-
cording to the agenda summary, the com-
mission will consider approving the follow-
ing matters enforcement actions; examiner’s
proposal for decision; review of rates; meet
in executive session; in addition, the com-
mission will consider items previously
posted for open meeting at such meeting
verbally postponed or continued to this
date. With regard to any item, the commis-
sion may take various actions, including
but, not limited torescheduling an item in its
entirety or for particular action at a future
date or time.

Contact: Doug Kitts, P.0. Box 13087,
Austin, Texas 78711, (512) 463-7905.

Filed: January 27, 1993, 3:58 p.m.
TRD-9318245

Tuesday, February 16, 1992, 2:30 p.m.
The Texas Water Commission will meet at
the Glasscock County Courthouse, District
Courtroom, Highway 158 and Curry Street,
Garden City. According to the agenda sum-
mary, the commission will hold a public
hearing to consider an application for a
municipal solid waste facility permit by
Glasscock County, Proposed Permit Num-
ber MSW2154.

Contact: Ann Scudday, P.O. Box 13087,
Austin, Texas 78711, (512) 908-6687.

Filed: January 28, 1993, 9:19 am.
TRD-9318257

Thursday, February 18, 1993, 1 p.m. The
Texas Water Commission will meet at the
Hallettsville City Hall, 101 North Main
Street, Hallettsville. According to the
agenda summary, the commission will hold
a public meeting to consider an application
for a municipal solid waste facility permit
by the City of Hallettsville, Proposed Per-
mit Number MSW2220.

Contact: Ann Scudday, P.O. Box 13087,
Austin, Texas 78711, (512) 908-6687.

Filed: January 28, 1993, 9:19 a.m.
TRD-9318256

Friday, February 26, 1993, 9 a.m. The
Office of Hearings Examiners of the Texas
Water Commission will meet at the Stephen
F. Austin Building, Room 118, 1700 North
Congress Avenue, Austin. According to the
agenda summary, the commission will hold

a hearing on Joy Powell and Irene Powell
doing business as Powell Farm Well’s to
consider an application for a water certifi-
cate of convenience and necessity (CCN) to
allow them to provide water utility service
in Denton County. Applicants also propose
decertification of a pordon of the City of
Denton’s CCN Number 10195. The pro-
posed water utility service area is approxi-
mately seven miles Southeast of downtown
Denton, and includes approximately 15
acres and 15 current customers. Docket
Number 9835-C. Staff of the commission is
recommending this Docket Number
9835-C be combined with Docket Number
9833-G, which is an application for a water
rate increase submitted by Joy Powell and
Irene Powell doing business as Powell Farm
Well.

Contact: Deborah Thomas, P.O. 'Box
13087, Austin, Texas 78711, (512)
463-7875.

Filed: January 27, 1993, 3:59 p.m.
TRD-9318248

Tuesday, March 16, 1993, 11 a.m. The
Office of Hearings Examiners of the Texas
Water Commission will meet at the
Weatherford Community Center, 701 Nar-
row Street, Weatherford, According to the
agenda summary, the commission will con-
sider an application for renewal of Permit
13438-01 for authorization to discharge
treated domestic wastewater from the facil-
ity located approximately one mile south-
west of the intersection of Interstate High-
way 20 and Farm to Market Road 1187 in
Parker County.

Contact: Bill Zukauckas, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 27, 1993, 3:58 p.m.
TRD-9318246

Tuesday, April 6, 1993, 10 a.m. The Of-
fice of Hearings Examiners of the Texas
Water Commission will meet at the Stephen
F. Austin Building, Room 211, 1700 North
Congress Avenue, Austin. According to the
agenda summary, the commission will hold
a hearing on a petition filed by Chalk Hill
Water Supply Corporation requesting autho-
rization for conversion to a Special Utility
District; and transfer of Certificate of Con-
venience and Necessity Number 11746
from Chalk Hill Water Supply Corporation
to Chalk Hill Special Utility District.

Contact: Elizabeth Bourbon, P.O. Box

13087, Austin, Texas 78711, (512)
463-7875.
Filed: January 27, 1993, 3:59 p.m.
TRD-9318249
¢ ¢ ¢

Texas Workers’ Compensa-
tion Research Center

Wednesday, February 10, 1993, 10 a.m.
The Board of Directors of the Texas Work-
ers’ Compensation Research Center will
meet at the Stephen F. Austin Building,
Room 119, 1700 South Congress Avenue,
Austin, According to the complete agenda,
the board will discuss and act on the follow-
ing items: call the meeting to order; discuss
approval of minutes of meetings of Novem-
ber 16, 1992 and November 23, 1992; make
announcements; research progress report;
election of vice-chair; approval of board of
director’s annual report; revision of agency
goal; set schedule for Fiscal Year 1993
meetings; and adjourn. Individuals who
may require auxiliary aids or services for
this meeting should contact Lavon Guerrero
at (512) 346-6197 at least two days prior to
the meeting so that appropriate arrange-
ments can be made.

Contact: Annette Gula, 3636 Executive
Center Drive, Suite G-22, Austin, Texas
78731, (512) 346-6197.

Filed: January 28, 1993, 8:58 a.m.
TRD-9318254

L 4 L4 ¢
Regional Meetings

Meetings Filed January 26,
1993

The Brazos Valley Development Council
Regional Advisory Committee on Aging
will meet at the Council Offices, 3006 East
29th Street, Suite 2, Bryan, February 2,
1993, at 2:30 p.m. Information may be ob-
tained from Roberta Lindquist, P.O. Drawer
4128, Bryan, Texas 77805-4128, (409)
776-2277. TRD-9318202.

The East Texas Council of Governments
Private industry Council met at the ETCOG
Office, Kilgore, February 1, 1993, at 1:30
p.m. Information may be obtained from
Glynn Knight, 3800 Stone Road, Kilgore,
Texas 75662, (903) 984-8641. TRD-
9318205.

The Gulf Bend Mental Health and Men-
tal Retardation Center Parent Advisory
Committee/Texas Children’s MH Plan will
meet at 1404 Village Drive, Victoria, Feb-
ruary 3, 1993, at 7 p.m. Information may be
obtained from Linda F. White, 1404 Village
Drive, Victoria, Texas 77901, (512)
575-0611. TRD-9318195.

The Gulf Coast Quality Work Force
Planning Committee TechForce 2000 Inc.
will meet at the Harris County Private In-
dustry Council, I-10 East and Federal Road,
Nations Bank Building, Houston, February

¢ Open Meetings
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2, 1993, at 10 am. Information may be
obtained from Karen E. Baird, 250 North
Sam Houston Parkway East, Houston,
Texas 77060, (713) 591-9306. TRD-
9318198.

The Houston-Galveston Area Council H-
GAC General Assembly met at the Westin
Galleria Hotel, Monarch Room, 24th Floor,
5060- West Alabama, Houston, January 29,
1993, at 6:30 p.m. Information may be ob-
tained from Cynthia Marquez, P.O. Box

. 22777, Houston, Texas 77227, (713)
627-3200. TRD-9318194.

¢ ]
Meetings Filed January 27,
1993

The Austin-Travis County MHMR Cen-
ter Board of Trustees met at 1430 Collier

-

Street, Board Room, Austin, January 28,
1993, at 7 a.m. Information my be obtained
from Sharon Taylor, P.O. Box 3548,
Austin, Texas 78704, (512) 447-4141 or
(512) 440-4031. TRD-9318252.

The Colorado River Municipal Water
District Board of Directors will meet at the
Guest Quarters Hotel, 303 West 15th Street,
Austin, February 2, 1993, at 4 p.m. Infor-
mation may be, obtained from O. H. Ivie,
P.0. Box 869, Big Spring, Texas 79720,
(915) 267-6341. TRD-9318236.

The Concho Valley Council of Govern-
ments Private Industry Council will meet at
2014 Willow Drive, San Angelo, February
3, 1993, at 5:15 p.m. Information may be
obtained from Monette Molinar, 5002
Knickerbocker Road, San Angelo, Texas
76904, (915) 944-9666. TRD-9318216.

The South Texas Development Council
Regional Review Committee will meet at

-

the Zapata County Commissioner’s Court,
Zapata County Courthouse Annex, Zapata,
February 4, 1993, at 1:30 p.m. Information
may be obtained from Juan Vargas, P.O.
Box 2187, Laredo, Texas 78044-2187.
TRD-9318238. '

¢ ¢ ¢

Meetings Filed January 28,
1993

The Creedmoor Maha Water Supply
Corporation Board of Directors will meet
at 1699 Laws Road, Mustang Ridge, Febru-
ary 3, 1993, at 7 p.m. Information may be
obtained from Charles P. Laws, 1699 Laws
Road, Buda, Texas 78610, (512) 243-1991.
TRD-9318258.

L 4 ¢ ¢
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in Addition

.

The Texas Register is required by statute to publish certain documents, including applications to
purchase control of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

Texas Air Control Board

Public Notification of Availability of the
Texas Vehicle Emission Inspection
Request for Proposal (RFP)

On November 5, 1992, the United States Environmental
Protection Agency (EPA) released federal rulemaking re-
quiring states to implement specific programs and stan-
dards for emission testing of vehicles. EPA’s rulemaking
is based on the authority and responsibility that the 1990
Federal Clean Air Act delegated to EPA.

EPA rulemaking requires "Basic" programs for areas with
only moderate air pollution problems. In Texas, the Dal-
las/Fort Worth and Beaumont/Port Arthur nonattainment
areas are classified as basic. "Enhanced" programs are
required for more seriously polluted areas. In Texas, Hous-
ton and El Paso fall into the enhanced category. While the
rulemaking does provide some flexibility in the design of a
state’s vehicle testing program, the consequences of failing
to develop or implement an effective program are severe.

Faced with these requirements, the Texas Air Control
Board (TACB) staff began an in-depth analysis that com-
pared the limitations of our current decentralized vehicle
emission testing program with test only program designs.
There are a number of key differences between a
"decentralized” program and a "test only" program. A
traditional decentralized vehicle emission inspection pro-
gram utilizes a large number of privately owned and
operated stations which are licensed by the state to con-
duct inspections. The primary business of these stations is
typically general automotive repair, gasoline retail sales,
vehicle sales, or other vehicle-related interests. A tradi-
tional test only inspection program utilizes a small number
of high-volume, inspection-only facilities either operated
by the state or by a state appointed contractor. Repairs
must be obtained elsewhere.

While the TACB analysis was initiated with an emphasis
on preserving our existing decentralized inspection ap-
proach, it ranidly became apparent that the necessary
enhancements would be beyond Texas’ financial resources
and burdensome to both the motorist and the state. On the
other hand, it was also clear that implementation of a
traditional test only progiam, while significantly easier to
enforce and less expensive, was not acceptable due to its
potential impact on local businesses and difficulties with
public acceptance. Therefore, TACB proposed a modifica-
tion to the test only program approach that would maxi-
mize, to the extent possible, "Texas Content."

This modification to the traditional test only approach is
an innovative design that includes managing and operating
contractors with the intent to maximize local and private
business participation while ensuring effective program
management and enforcement. Each managing coutractor

will be selected, through a competitive bid proposal pro-
cess, for each Texas nonattainment/program area. Each
managing contractor will have the responsibility for locat-
ing, constructing, equipping, and assisting the state with
program oversight of high-volume, test-only emission in-
spection facilities within each nonattainment/program area.
Individual emission test facilities will be leased to separate
operating contractors from a managing contractor, with a
preference granted to local and Texas resident business
investors, It is the intent of TACB to provide equal
opportunity for ali potential operating contractors. The
responsibilities of the operating contractors will be to
provide staffing, perform testing, and collect emission
inspection test fees.

All competitive bid proposals, prepared and submitted by
potential managing contractors, will conform to, and be
evaluated based on, all criteria presented in the Texas
Vehicle Emission Inspection/Maintenance (/M) RFP doc-
ument. Only those proposals which comply with the RFP
shall receive consideration. The final draft of the RFP
document was reviewed and approved for release in a
regular meeting by the Board on January 15, 1993. The
TACB will publish copies of the I/M RFP and make them
available upon request. Copies of this document will also
be filed with the Texas State Library located at 1201
Brazos, Austin,

Because this document is extremely large, it will not be
published in the Texas Register.

To request a copy of the I/M RFP, you may contact the
TACB offices in Austin during our regular business hours
(8 a.m.-5 p.m., Monday-Friday) beginning February 2,
1993 at: The Texas Air Control Board Air Quality Plan-
ning, 12124 Park 35 Circle, Austin, Texas 78753, (512)
908-1457. The closing date for receipt of proposals is
April 2, 1993, at 4 p.m.

Note: The TACB is permitted to recover the costs associ-
ated with copying and mailing documents. Therefore, there
may be a nominal charge associated with obtaining a copy
of the final draft of the RFP due to its size.
Issued in Austin, Texas, on January 25, 1993.

TRD-9318174 Lane Hartsock
Deputy Director, Air Quality Planning
Texas Air Control Board

Filed: January 25, 1993

¢ ¢ ¢

Texas Commission on Alcohol and
Drug Abuse

Notices of Request for Proposals

The Texas Commission on Alcohol and Drug Abuse
(TCADA), under the authority of the Texas Health and
Safety Code, Title 6, Subtitle B, Chapter 464, gives notice
of the following requests for proposals (RFPs).
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TAP RFP-The treatment alternatives to incarceration pro-
gram request for proposals (TAP RFP) is soliciting appli-
cations for chemical dependency treatment services
through the fee-for-service mechanism. Applicants shall be
located  in Bexar, Dallas, El Paso, Harris, Tarrant, or
Travis county. The RFP will be available January 27,
1993.

TTC RFP-The transitional treatment centers request for
proposals is soliciting applications for residential and out-
patient chemical dependency treatment services for adult
offenders who have completed primary treatment at an in-
prison therapeutic community (ITC) or substance abuse
felony punishment facility (SAFP). Treatment services
will be purchased through a fee-for-service mechanism.
The RFP will be available February 10, 1993,

POS RFP-The purchase of service request for proposals
(POS RFP) is soliciting applications for chemical depen-
dency treatment services which can be purchased through
a fee-for-service mechanism. The RFP will be available
January 27, 1993,

To request a copy of the RFP, call the Funding Processes
Department at (512) 867-8752, or Tex-An 243-8752, or
write to: Texas Commission on Alcohol and Drug Abuse,
Funding Processes Department, 720 Brazos Street, Suite
403, Austin, Texas 78701.

Please specify which RFP you are requesting.

The application submission date for the POS RFP and
TAP RFP is 5 p.m. on March 10, 1993. The application
submission date for the TTC RFP is 5 p.m. on March 18,
1993. Subject to provisions and requirements cited in the
REFPs, contracts will be executed for the period of Septem-
ber 1, 1993-August 31, 1994,

The amount of funds that will be available for the contract
period is not known at the time the RFPs are released.
TCADA currently administers two sources of public funds
that can be used for treatment services: Substance Abuse

Prevention and Treatment Block Grant (SAPT) which -

authorized $69,360,133 for fiscal year 1993; and state
funds appropriated through the General Appropriations
Act, Article II. State funds that will be available for State
Fiscal Year 1994 are subject to action of the 73rd State
Legislature.

Eligible providers are private nonprofit, public, or for-
profit entities that are licensed by TCADA for the site(s)
where treatment services will be delivered. The provider
shall be licensed and providing treatment services prior to
the contract start date, September 1, 1993.

Additional eligibility requirements can be found in the
RFPs. ’

For technical assistance with the applications, contact the
Funding Processes Department at (512) 867-8265.

Individuals who are hearing impaired or others needing
auxiliary aids or services should notify Lynn Brunn-Shank
at (512) 867-8113 or RELAY Texas (1 (800) 735-2989).
Issued in Austin, Texas, on January 27, 1993.

TRD-9318217 Bob Dickson
Executive Director
Texas Commission on Alcohol and Drug
Abuse

Filed: January 27, 1993
¢ ¢ ¢

The Texas Commission on Alcohol and Drug Abuse
(TCADA), under the -authority of the Texas Health and
Safety Code, Title 6, Subtitle B, Chapter 461, gives notice
of the pathological and compulsive gambling treatment
request for proposals (GAM RFP). The RFP is soliciting
applications from TCADA contractors of alcohol and drug
abuse treatment services which can be purchased through a
fee-for-service mechanism.

To request a copy of the RFP, call the Funding Processes
Department at (512) 867-8265, or Tex-An 243-8265, or
write to: Texas Commission on Alcohol and Drug Abuse,
Funding Processes Department, 720 Brazos Street, Suite
403, Austin, Texas 78701, '

The application submission date is 5 p.m. on March 1,
1993. Subject to provisions and requirements cited in the
RFP, contracts with providers will be executed for the
period of April 1, 1993-August 31, 1993.

The amount of funds available annually is $1,425,000 in
state funds appropriated in General Appropriations Act,
Article 2.

Eligible providers are private nonprofit, public, or for-
profit TCADA contractors of alcohol and drug abuse
treatment services.

Additional eligibility requirements can be found in the
RFP.

For technical assistance with the applications contact the
Funding Processes Department at (512) 867-8265.

Individuals who are hearing impaired or other needing
auxiliary aides or service should notify Lynn Brunn-Shank
at (512) 867-8113 or RELAY Texas (1 (800) 735-2989).

Issued in Austin, Texas, on January 27, 1993.

TRD-9318218 Bob Dickson
Executive Director
Texas Commiscion on Alcohol and Drug
Abuse

Filed: January 27, 1993

¢ * ¢
Comptroller of Public Acounts
Request for Proposals

Notice of Request for Proposals. Pursuant to Texas Civil
Statutes, Article 6252-11c (Use of Private Consultants by
State Agencies), the Comptroller of Public Accounts an-
nounces its Request for Proposals (RFP) for a management
performance review of the Calhoun County Independent
School District (CCISD). The purpose of the RFP is to
obtain proposals for an independent review of the ade-
quacy and efficiency of administrative and support re-
sources available to the educational process in CCISD, and
to issue a report that helps ensure that available resources
are utilized in the most effective and cost efficient manner
possible, .

Contact. Parties interested in submitting a proposal should
contact Dena Dupont in the General Counsel’s Office,
Comptroller of Public Accounts, 111 East 17th Street,
Room 113, Austin, Texas 78774, (512) 475-0252, for a
complete copy of the RFP. The RFP will be available for
pickup at the previously mentioned address on Tuesday,
February 2, 1993, between 1 p.m. and 5 p.m. (CST), and
during normal business hours thereafter.
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Mandatory Bidder’s Conference. All persons desiring to
submit a proposal pursuant to the RFP are required to
attend a bidder's conference to be held Tuesday, February
9, 1993, at 3:30 p.m. (CST) in Room 114 of the comp-
troller’s office at 111 East 17th Street, Austin.

Closing date. Proposals must be received in the General
Counsel’s Office no later than 4 p.m. (CST), on Thursday,
February 18, 1993. Proposals received after this date and
time will not be considered.

Award procedure. All proposals will be subject to evalu-
ation by a committee based on the evaluation criteria set
forth in the RFP. The committee will determine which
proposal best meets these criteria and will make a recom-
mendation to the Deputy Comptroller who will then make
a recommendation to the comptroller, The comptroller will
make the final selection. A proposer may be asked to
clarify its proposal at any point throughout the evaluation
process. The evaluation committee may elect to require
oral presentations by some or all proposers for this pur-
pose.

The comptroller reserves the right to accept or reject any
or all proposals submitted. The comptroller is under no
legal or other requirements to execute a contract on the
basis of this notice or the distribution of the RFP. Neither
this notice nor the RFP commits the comptroller to pay for
any costs incurred prior to the execution of a contract.

Anticipated schedule of events. RFP available February
2, 1993 (1 p.m. CST); Questions on RFP due by February
5, 1993 (4 p.m. CST); Mandatory Bidder’s Conference,
February 9, 1993 (3:30 p.m. CST); Proposals due by
February 18, 1993 (4 p.m. CST); Contract with Successful
Proposer executed no earlier than March 5, 1993.

Issued in Austin, Texas, on January 27, 1993.

TRD-9318220 Anhur F. Lorton
Senlor Legal Counsel
General Law Saction
Comptroiler of Public Accounts

Filed: January 27, 1993

¢ ¢ L4
General Land Office
Consultant Proposal Request

The Texas General Land Office recently awarded a con-
tract to develop documentation manuals for software sys-
tems used by the General Land Office Information Sys-
tems Division that will permit the agency to more
effectively utilize the subject software systems associated
with its information systems programs. The contract must
be amended to facilitate completion of the project.

Pursuant to the provisions of Texas Civil Statutes, Article
6252-11c, the General Land Office is requesting proposals
for consulting services to complete the development of
these documentation manuals. The consultant will demon-
strate an in-depth understanding of the project software
(Framemaker 3.0 and GLO-Tracker) and advise the Gen-
eral Land Office staff in the accomplishment of the goals
of this project. The consulting services requested consti-
tute an extension and modification of the scope of services
currently being performed under contract by Jerry
Amundson doing business as Amundson & Associates, a
private consultant. It is the intent of the General Land
Office to award the amended contract to this consultant
unless a significantly better offer is submitted.

The closing date for receipt of offers of consulting services
is 5 p.m., February 15, 1993. Further information can be
obtained by contacting Stephen Paxman at (512)
463-5105.

The consultant selected will demonstrate considerable di-
rect experience in analysis and design of end-user software
documentation.

Issued in Austin, Texas, on January 26, 1993.

TRD-9318214 Garry Mauro

Commissioner
General Land Office

Filed: January 26, 1993

¢ ¢ ¢

Texas Department of Housing and
Community Affairs

Notice of Public Hearing

Notice is hereby given of a public hearing to be held by
the Texas Department of Housing and Coramunity Affairs
at 811 Barton Springs Road, Suite 300, Austin, Texas
78704, at 10 a.m. on Tuesday, February 16, 1993, with
respect to three issues of multi-family housing refunding
revenue bonds (the Bonds) to be issued as follows by the
Texas Department of Housing and Community Affairs (the
issue): $8,690,000 Texas Department of Housing and
Community Affairs Multi-Family Housing Refunding
Revenue Bonds (Colorado Club Development) Series 1993
(the Series 1993 Bonds); $12,490,000 Texas Department
of Housing and Community Affairs Multi-Family Housing
Refunding Revenue Bonds (High Point III Development)
Series 1993A (the Series 1993 A Bonds); and $13,
880,000 Texas Department of Housing and Community
Affairs Multi-Family Housing Refunding Revenue Bonds
(Remington Hill Development) Series 1993B (the Series
1993B Bonds).

The proceeds of the Series 1993 Bonds will be loaned to
794 Normandy Limited Partnership, to refund the out-
standing principal amount of the Texas Housing Agency
Multi-Family Housing Revenue Bonds, Series 19851
Lyndon Insurance Company Surety Bond/Colorado Club
Development) originally issued in the aggregate principal
amount of $8,800,000 (the 1985 Bonds). The project fi-
nanced with the proceeds of the 1985 Bonds and to be
refinanced from the proceeds of the Series 1993 Bonds
(the 1993 Project) is a 300-unit apartment complex located

. at 912 Normandy Drive, Houston. The current owners of
the 193 Project are Drever Partners, Inc. and Tassajara
Partners. 794 Normandy Limited Partnership will be
formed in connection with the issuance of the Bonds, and
its limited partner will be related to the current owners of
the 1993 Project.

The proceeds of the Series 1993A and Series 1993B
Bonds will be loaned to Double G Properties Limited
Partnership, a Georgia limited partnership, to refund the
outstanding principal amount of the Texas Housing
Agency Multi-Family Housing Revenue Refunding Bonds,
Series 1987A Bonds (High Point IIT Development) origi-
nally issued in the aggregate principal amount of $12,
490,000 and the Texas Housing Multi-Family Housing
Revenue Refunding Bonds, Series 1987B (Remington Hill
Development) originally issued in the aggregate principal
amount of $13,880,000 (collectively, the 1987 Bonds).

¢ In Addition February 2, 1993 18 TexReg 717



The projects financed with the proceeds of the 1987 Bonds
and to be refinanced from the proceeds of the Series
1993A and Series 1993B Bonds are a 372-unit apartment
complex located at 9010 Markville Drive, Dallas, with
respect to the Series 1993A Bonds (the 1993A Project)
and 440-unit apartment complex located at 5701 Overton
Ridge Boulevard, Fort Worth, with respect to the Series
1993B Bonds (the 1993B Project). The current owner of
the 1993A Project is High Point Dallas Ventures, Inc. The
current owner of the 1993B Project is Remington Hill
Ventures, Inc. Double G Properties Limited Partnership
will be formed in connection with the issuance of the
Series 1993A and Series 1993B Bonds, and its general
partner will be related to the current owners of the 1993A
Project and 1993B Project.

All interested persons are invited to attend such public
hearing to express their views with respect to the Project
and the issuance of the Bonds. Questions or requests for
additional information may be directed to Mario Aguilar at
the Texas Department of Housing and Community Affairs,
811 Barton Springs Road, Suite 300, Austin, Texas 78704,
(512) 475-2121.

Persons who intend to appear at the hearing and express
their views are invited to contact Mario Aguilar in writing
in advance of the hearing. Any interested persons unable
to attend the hearing may submit their views in writing to

Mario Aguilar prior to the date scheduled for the hearing. -

This notice is published and the previously described
hearing is to be held in satisfaction of the requirements of
the Internal Revenue Code of 1986, §147(f), as amended,
regarding the public approval prerequisite to the exemp-
tion from federal income taxation of the interest on the
Bonds.

Individuals who require auxiliary aids for services for this
meeting should contact Aurora Carvajal, ADA Responsi-
ble Employee, at (512) 475-3822, or Relay Texas at 1
(800) 735-2989 at least two days before the meeting so
that appropriate arrangements can be made.

Issued in Austin, Texas, on January 27, 1993.

TRD-9318227 Henry Flores

Executive Director
Texas Depanment of Housing and
Community Affairs

Filed: January 27, 1993

¢ L4 L4
Public Utility Commission of Texas

Notice of Application to Amend
Certificate of Convenience and
Necessity

Notice is given to the public of the filing with the Public
Utility Commission of Texas an application on November
17, 1992, to amend a certificate of convenience and neces-
sity pursuant to the Public Utility Regulatory Act, §§16(a),
50, 52, and 54. A summary of the application follows.

Docket and Title Number. Application of Lufkin-Conroe
Telephone Exchange, Inc. to amend certificate of conve-
nience and necessity within Angelina County, Docket
Number 11599, before the Public Utility Commission of
Texas.

The Application. In Docket Number 11599, Lufkin-
Conroe Telephone Exchange, Inc. seeks approval of its

application to transfer a small portion of territory from the
applicant’s Central exchange to its Lufkin exchange.

Persons who wish to intervene in the proceeding or com-
ment upon action sought, should contact the Public Utility
Commission of Texas, at 7800 Shoal Creek Boulevard,
Suite 400N, Austin, Texas 78757, or call the Public Utility
Commission Public Information Office at (512) 458-0256,
or (512) 458-0221 teletypewriter for the deaf on or before
February 16, 1993,

Issued in Austin, Texas, on January 22, 1993.

TRD-9318165 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: January 25, 1993

¢ ¢ L 4

Notice of Intent to File Pursuant to PUC
Substantive Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for McAllen ISD, McAllen.

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of Plexar-Custom
Service for McAllen ISD pursuant to Public Utility Com-
mission Substantive Rule 23.27(k). Docket Number
11725,

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for Mc-
Allen ISD. The geographic service market for this specific
service is the McAllen area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0256, or (512) 458-0221 teletypewriter for
the deaf.

Issued in Austin, Texas, on January 22, 1993.

TRD-8318164 John M. Renfrow

Secretary of the Commission
Public Utility Commission of Texas

Filed: January 25, 1993

¢ ¢ ¢

Texas Environmental Awareness
Network )

Notice of Monthly Meeting

The Texas Environmental Awareness Network, an associa-
tion of state agencies and environmental and educational
organizations, will meet Wednesday, February 3, 1993, at
1:30 p.m. at the Texas Parks and Wildlife Department
headquarters, TP&W Commission Hearing Room, 4200
Smith School Road, Austin, Texas 78744,

Agenda items include: Briefing on Texas Teacher Intern
Program; Discussion and adoption of Mission, Goals and
Objectives; Science Summit IT Update; and TEAN Envi-
ronmental Education Order Form Booklet.

¢ In Addition  February 2, 1993

18 TexReg 718




More information on the above-listed matters is available -

from John Williams, TEAN Secretary, at (512) 473-3227.
Issued in Austin, Texas, on January 25, 1993.
TRD-9318156 John Williams

Secretary ’
Texas Environmental Awareness Network

Filed: January 25, 1993
¢ ¢ L 4

Texas Water Commission
Enforcement Order

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
‘ing information is submitted.

An agreed enforcement order was entered regarding Texas
Hydraulics doing business as Precise Hard Chrome (SWR
38542) on January 14, 1993, assessing $143,040 in admin-
istrative penalties with $19,304 deferred.

Information concerning any aspect of this order may be
obtained by contacting Sally Jo Hahn, Staff Attorney,
Texas Water Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 908-2056.

Issued in Austin, Texas, on January 22, 1993.

TRD-8318203 Gloria A. Vasquez
Notices Coordinator
Texas Water Commission

Filed: January 26, 1993
¢ * ¢
Meeting Notice

A meeting of the Scientific/Technical Advisory Committee
of the Galveston Bay National Estuary Program is sched-
ule for: Thursday, February 4, 1993, 9 a. m., Crystal
Ballroom, The Inn at San Luis, 5400 Seawall Boulevard,
Galveston.

The S/TAC will discuss the combined efforts to develop
Project Fact Sheets, the Priority Problems Report and the
Characterization Report. These reports will help guide the
GBNEP task forces in drafting CCMP initiatives and will
also be used to revise the Priority Problems List. S/TAC
will also discuss the revised TWC water quality standards
and the development of potential Technical Assessments
for FY94. S/TAC will further discuss the results of the
perturbation rankings taken from the Ecosystem Impact
Matrix. There are a variety of other items which will be
discussed as well.

Issued in Houston, Texas, on January 21, 1993.

TRD-9318149 Frank S. Shipley, Ph.D.
Program Manager
Qalveston Bay Natlonal Estuary Program

Filed: January 25, 1993
¢ ¢ ¢
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Listed below are the deadline dates for the January-December 1993 issues of the Texas Register. Because of printing schedules, material received
after the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register are
Wednesday and Thursday of the week preceding publication, and deadlines for a Friday edition are Monday and Tuesday of the week of
publication. No issues will be published on July 30, November 5, November 30, and December 28. A asterisk beside a publication date indicates
that the deadlines have been moved because of state holidays.
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Please use this form to order a subscription to the Texas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
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7 week trial subscription not available for electronic subscriptions.
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is $95 yearly or $75 for six months. Tyrial subscriptions cost $14. Please make checks payable to the Secretary of
State. Subscription fees will not be refunded. Do not use this form to renew subscriptions. Returnto Texas Register,
P.O. Box 13824 Austin, TX 78711-3824. For more information, please cali (512) 463-5561.
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