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How to Use the Texas Register

Information Availabie: The 10 sections of the ZTexas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opin-
ions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws.

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Sections - sections adopted by state
agencies on an emergency basis.

Proposed Sections - sections proposed for adop-
tion.

Withdrawn Sections - sections withdrawn by state
agencies from consideration for adoption, or automati-
cally withdrawn by the Texas Register six months after
the proposal publication date.

Adopted Sections - sections adopted following a
30-day public comment period.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of cach section can
be found on the beginning page of the section. The divi-
sion also publishes cumulative quarterly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the docu-
ment appears, the words “TexReg” and the beginning
page number on which that document was published.
For example, a document published on page 2402 of
Volume 18 (1993) is cited as follows: 18 TexReg 2402.

In order that readers may cite material more easily,
page numbers are now written as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written “18 TexReg 2 issue date,” while on the oppo-
site page, page 3, in the lower right-hand corner, would
be written “issue date 18 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 a.m. and §
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code. Emer-
gency rules, which may be adopted by an agency on an
interim basis, are not codified within the TAC. West
Publishing Company, the official publisher of the TAC,
releases cumulative supplements to each printed vol-
ume of the TAC twice cach year.

The TAC volumcs are arranged into Titles (using
Arabic numerals) and Parts (using Roman numerals).

The Titles are broad subject categories into which the
agencies are grouped as a matter of convenience. Bach
Part represents an individual state agency. The Official
TAC also is available on WESTLAW, West’s computer-
ized legal research service, in the TX-ADC database.
To purchase printed volumes of the TAC or to
inquire about WESTLAW access to the TAC call West:
1-800-328-9352.
The Titdes of the TAC, and their respective Title
numbers are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13, Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the
citation 1 TAC §27.15:

1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands
for the Texas Administrative Code; §27.15 is the sec-
tion number of the rule (27 indicates that the section is
under Chapter 27 of Title 1; 15 represents the individ-
ual section within the chapter).

How to update: To find out if a rule has changed since
the publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in
the blue-cover quarterly indexes to the Texas Register
(January 22, April 16, July 13, and October 12, 1993).
In its second issue each month the Texas Register
contains a cumulative Table of TAC Tides Affected for
the preceding month. If a rule has changed during the
time period covered by the table, the rule’s TAC
number will be printed with one or more Texas
Register page numbers, as shown in the following
example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for
cach volume of the Texas Register (calendar year).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX upon request. Please
specify the state agency and the TAC number(s) you
wish to update. This service is frec to Texas Register
subscribers. Please have your subscription number
ready when you make your request. For non-
subscribers there will be a fee of $2.00 per page (VISA,
MasterCard). (512) 463-5561.

The Office of the Secreiary of Stats does not discriminate on the basis of race, color, national origin, sex, raligion, age or disability in employmeni or the provision of services.
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Grade: 3
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. 'R ’ A_ ] " -
Texas. Ethigs £ommission
The. Texas Ethics:, eie1n qutl "ed by Texas Civil Statutes, Article 6252-9d.1, §1.29, to issue advisory

‘pinions in regard to the, following statutes: Texas Civil Statutes, Article 6252-9b; the Government Code, Chapter
02; the Government Code, Chapter 305; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal
Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the
Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Texas Eth;gs Commission
Opinions’

AOR-171. The Texas Ethics Commission
has been asked to consider the circum-
stances under which the commission may
refund a.lobby registration fee.

AOR-172. The Texas Ethics Commission
has been asked to consider whether it is
permissible for a hearings examiner em-
ployed by a state agency to accept transpor-
tation and meals in connection with a pre-
sentation to a group that may have
contested cases pending before the state
agency.

AOR-173. The Texas Ethics Commission
has been asked to issue an advisory opinion
in regard to employers’ payment of travel
expenses for members of the commiission
who are also registered lobbyists. Those
commissioners do not claim reimbursement
from the state for their travel expenses be-
ause their employers pay their travel ex-
enses for commission meetings. The issue
is whether a commissioner who is also a
registered lobbyist must report such pay-
ment of travel expenses under the lobby
statute.

Questions on particular submissions should
be addressed to the Texas Ethics Commis-
sion, P.O. Box 12070, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on April 15, 1993.

TRD-9321725 Sarah Woelk
Director, Advisory Opinions
Texas Ethics Commission

Filed: April 16, 1993

For further information, please call: (512)
463-5800

¢ ¢ ¢

¢ Texas Ethics Commission  April 23, 1993 18 TexReg 2611
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Proposed_S@igtions

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
etailing the action must be published in the Texas Register at'least 30 days before any action may be taken. The
-day time period gives interested persons an opportunity to review and make oral or written comiments on the
section. Also, in the case of substantive séctions, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 7. Pesticides
* 4 TAC §7.40

(Editor's note: The text of the following section
proposed for repeal will not be published. The
seclion may be examined in the offices of the
Texas Department of Agriculture or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Department of Agriculture (the de-
partment) proposes the repeal of §7.40, con-
cerning the classification of chlordane,
heptachlor, aldrin, and dieldrin as state-
limited-use pesticides. Chlordane, heptachlor,
aldrin, and dieldrin are currently listed as
state-limited use pesticides used for the con-
trol of subterranean termites. The department
in a separate submission has proposed to
remove these pesticides from its state-
imited-use list since uses of these peslicides

ve been either cancelled or prohibited by
the Environmental Protection Agency (EPA).
The repeal of §7.40 is proposed to be consis-
tent with proposed amendments to §7.24 and
EPA directives.

Steve Bearden, assistant commissioner for
pesticide programs, has determined that for
the first five-year period the repeal is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the repeal.

Mr. Bearden also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal is to make
Chapter 7 consistent with the EPA cancella-
tion and prohibition of uses of the pesticides
chlordane, heptachlor, aldrin, and dieldrin.
There will be no effect on small businesses.
There is no anticipated economic cost 1o per-
sons who are required to comply with the
repeal as proposed.

Comments on the proposal may be submitted
to Steve Bearden, Assistant Commissioner
for Pesticide Programs, Texas Department of
Agriculture, P.O. Box 12847, Austin, Texas
78711. Comments must be received no later
than 30 days from the date of publication of
the proposal in the Texas Register. The de-
pariment plans to hold public hearings to re-
ceive public comment on the proposal. Notice
of these hearings will be published in the
Toxas Register.

e repeal is proposed under the Texas Agri-
culture Code, §76.003, which authorizes the

department to regulate the time and condi-
tions of use of state-limited-use pesticide;
§76.004, which authorizes the department to
adopt rules for carrying out the provisions of
Chapter 76; and §76.104, which authorizes
the depariment to adopt rules for application
of pesticides.

§740. State-Limited-Use Pesticides for Control
of Subterranean Termites.

This agency hereby certifies that the proposal
has been reviewed by lagal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 15, 1993.

TRD-9321794 Dolores Alvarado Hibbs
Chief Adminsirative Law
Judge
Texas Department of
Agriculture

Earliest possible date of adoption: May 24,
1993

For further information, please call: (512)
463-7583

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 23. Substantive Rules

Rate Design
¢ 16 TAC §23.23

The Public Utilty Commission of Texas pro-
poses an amendment to §23.23, concerning
the statutory requirement that rates shall not
be unreasonahly preferential, prejudicial, or
discriminatory. The proposed amendment
contains the same language as the previous
rule §23.23(b)(1). Due to the numbering of
the sections in the new fuel rule, this section
will be eliminated when the new fuel rule
becomes effective.

Russell Trifovesti, Assistant General Coun-
sel, has determined that for the first five-year
period the section is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the section.

Mr. Trifovesti also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be the
adoplion of rates that are not unreasonably

preferential, prejudicial, or discriminatory.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Mr. Trifovesti has determined that for each of
the first five years the section is in effect,
there will be no impact on employment in the
geographical areas affected by implementing
the requirements, of the section.

Comments on the proposal (13 copies) may
be submitted to John Renfrow, Secretary of
the Commission, 7800 Shoal Creek Boule-
vard, Austin, Texas 78757. Comments should
be submitted within 30 days after publication
of the proposed section and should refer to
Project Number 11862.

The amendment is proposed pursuant to the
Public Utility Regulatory Act, §§16(a), 17(e),
and 37, which provides the Public Utility
Commission of Texas with the authority to
make and enforce the rules reasonably re-
quired in the exercise of its powers and juris-
diction; exclusive original jurisdiction over
ratés, operations, and services not within the
incorporated limits of a municipality exercis-
ing' exclusive original jurisdiction; and all the
autho’ty and power of the State of Texas to
insure compliance of public utilities with the
obligations under the Public Utility Regulatory
Act.

§23.23. Rate Design.
(a)-(d) (No change.)

(e) Electric. Rates shall not be
unreasonably preferential, prejudicial, or
discriminatory, but shall be sufficient,
equitable, and consistent in application to
each class of customers, taking into con-
sideration the need to conserve energy
and resources.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on April 16, 1993.
TRD-9321808 John M. Renfrow
Secretary of the
Commission
Public Utility Commissiori
of Texas
Earliest possible date of adoption: May 24,
1993
For further information, please call: (512)
458-0100

¢ ¢ ¢

¢ Proposed Sections

April 23, 1993 18 TexReg 2613



TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 7. Corporate and
Financial Regulation

Subchapter R. Withdrawal Plan
Requirements and Procedures

e 28 TAC §§7.1801-7.1808

The State Board of insurance of the Texas
Department of Insurance proposes new
§§7.1801-7.1808, concerning withdrawal plan
requirements and procedures for any jnsurer
required to file a plan of withdrawal with the
Commissioner pursuant fo the Msurance
Code, Articla 21.49-2C. The new subchapter
is necessary to provide orderly and uniform
implementation of Article 21.49-2C enacted
as part of House Bill 2 by the 72nd Texas
Legislature. New §7.1801 outlines the pur-
pose of new Subchapter R. New §7.1802
defines necessary words and terms. New
§7.1803 defines what constitutes a "line of
insurance.” New §7.1804 provides for when a
plan is required to be filed. The contents of
the withdrawal plan filed by any inswer with-
drawing from the business of insurance
pursuant to Article 21.49-2C is specified in
the new §7.1805. New §7.1808 provides in-
formation on submission and approval proce-
dures. New §7.1807 requires a withdrawing
insurer to continue to file annual statement
data and other required statistical and data
filings until all policyholder obligations for the
withdrawn line are fulfilled. The requirements
for a withdrawing insurer to resume writing
insurance in Texas are specified in new
§7.1808. .

Sandra A. Autry, associate commissioner for
the financial program, has determined that for
the first five-year period the new sections are
in etfect there will be no fiscal implications for
state or local govemment as a result of en-
forcing or administering the sections, and
there will be no effect on local employment or
local economy.

Ms. Aulry also has determined that for each
year of the first five years the sections are in
effect, the public benefit anticipated as a re-
sult of enforcing the sections will include
timely notice of withdrawals of insurers from
the business of insurance in this state, sub-
mission of orderly and complete withdrawal
plans to the Commissioner by those insurers
electing o withdraw from the business of
insurance pursuant to the Insurance Code,
Article 21.49-2C, and greater protection of the
interests of persons in this state affected by
withdrawing insurers. Ms. Aulry has deter-
mined that there will be a cost to insurers as
a result of compliance with the requirement
that all affected Texas policyhoiders and
certificateholders be notified of the withdrawal
and that this cost will range from approxi-
mately $.03 per notice to approximately $1.03
per notice with an average cost of $.53 per
notice, depending on how many nolices are
mailed, whether the notice is inciuded with
another mailing, and whether the insurer has
a fully automated system or a fully manual
system for processing the mailout of the no-

tice. There will bsa no effect on smal

Comments. on the proposal must be submit-
ted within 30 days after publication of the
proposed sections in the Texas Registér to
Linda K. von Quintus-Dom, Chief Clerk,
Toxas Department of Insurance, P.O. Box
149104, MC #113-2A, Austin, Texas
78715-9104. An additional copy of the com-
ment is to be submitted to Sandra A. Autry,
Associale Commissioner, Financial Program,
MG #305-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas
78714-9104. Request for a public hearing on
this pr | should be submitted separately
to the of the Chief Clerk.

The new seclions are proposed pursuant to
the Insurance Code, Articles 21. 49-2C, 1.24,
1.04(b), and 1.10; and Texas Civil Statutes,
Article 6252-13a §4 and §5. The Insurance
Code, Article 21.49-2C(g) authorizes the
State Board of Insurance to adopt rules nec-
essary 1o enforce the provisions of this article,
which regulates withdrawal plans. Article 1.24
authorizes the board to make inquiries to any
insurance company or agent in relation to the
company's or agent's business condition, or
any matter connected with its transactions
which the ‘board deems necessary for the
public good or for the proper discharge of its
duties. Article 1.04(b) authorizes the board to
determine rules in accordance with the laws
of this state. Article 1.10, §1 requires the
board to see that all laws respacting insur-
ance and insurance companies are faithfully
executed. Texas Civil Statutes, Arlicle
6252-13a, §4 and §5 authorize and require

. each state agency to adopt rules of practice

setting forth the nature and requirement of
available procedures and to prescribe the
procedures for adoption of rules by a state
administrative agency.

§7.1801. Purpose. The purpose of this
subchapter is to provide orderly and uni-
form procedures, as required by law and
dictated by sound public policy, for any

. authorized insurer filing a plan of with-

drawal with the Commissioner of Insurance
pursuant to the Insurance Code, Article 21.
49-2C.

§7.1802. Definitions. The following words
and terms when used in this subchapter
shall have the following meanings, unless
the context clearly indicates otherwise.

Annual Statement-Annual statement
most recently filed by the insurer with the
Texas Department of Insurance.

Board-State Board of Insurance.

Commissioner-Commissioner of In-
surance.

Department-Texas Department of
Insurance.

Line of Insurance-Each line of busi-
ness as specified in §7.1803 of this title
(relating to What Constitutes a Line of In-
surance).

Withdrawal-

- (A) Substantial withdrawal
occurs when an insurer on its pwn initiative
reduces the .company’s total annual pre-
mium volume for a line of insurance, as

" defined in §7.1803 of this title (related to

What Constitutes a Line of Insurance), by
75% or more, except when"the insurer is
transferr_ag business from the insurer to a
company within the same insurance holding
company, as defined in the Insurance Hold-
ing Company System Regulatory Act, Arti-
cle 21. 49-1, §2 of the Insurance Code, and
admitted to do business in this state.

(B) Total withdrawal occurs’

when an insurer on its own initiative no
longer engages in the writing of a line of
insurance, as defined in §7.1803 of this title
except when the insurer is transferring busi-
ness from the insurer to a company within
the same insurance holding company sys-
tem, as defined in the Insurance Holding
Company System Regulatory Act, Arlicle
21. 49-1, §2 of the Insurance Code, and
admitted to do business in this state.

§7.1803. What Constitutes a Line of Insur-
ance.

(a) For purposes of this subchapter,
a line of insurance is defined as each line of
business as specified in paragraphs (1)(A)-
(P) and (2)(A)-(QQ) of this subsection, and
including any line written in by the insurer
on the annual statement pages specified in
this section, for which financial data was
reported by the individual withdrawing in-
surer filing any of the annual statement
pages specified in this section, or any duly
promulgated equivalent pages, of the annual
statement forms specified in this section, or
any duly promulgated equivalent forms, and
including any line of business that is duly
promulgated to be added to the annual state-
ment pages specified in this section or to
any duly promulgated equivalent page.

(1) For an insurer that is re-
quired to file the Life and Accident and
Health Annual Statement Form 1 or Form
1A, Texas State Page 19, Reporting Direct
Business in the State of Texas During the
Year, in addition to any line of insurance
written in by the insurer, each of the follow-
ing is a line of insurance:

(A) Ordinary Life;

(B) Group and Individual
Credit Life;

(C) Group Life;
(D) Industrial Life;

(E) Ordinary Annuity;
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- (F) Gmp Annuitw

(G) Ordinary Annuity and
Other Fund Deposits;

(H) Group Annuity and
Other Fund Deposits; .

(I Group Accident and
Health;

() Group and Individual
Credit Accident and Health;

(K) Collectively Renewable
Accident and Health;

(L) Noncancelable Accident
and Health; '

(M) Guaranteed Renewable
Accident and Health;

(N) Non-renewable for
Stated Reasons Only Accident and Health;

{0) Other Accident Only Ac-
cident and Health; or

(P) all Other Accident and

(2) For an insurer that is re-
quired to file the Fire and Casualty Annual
Statement Form 2, page 14 Texas Supple-
ment, Exhibit of Premiums and Losses
(coded "14 TS"), in addition to any line
written in by the insurer, each of the follow-
ing is a line of insurance:

(A) Fire;
(B) Allied lines;
(C) Barthquake;
(D) Flood;

(E) Farmownors  multiple

peril;

() Homeowners multiple

peril;

(G) Texas commercial multi-
ple peril (non-liability portion);

(H) Growing crops (all oth-
er);

.+, () -Multiple peril crop; . .
() Inland marine;
"(K) Ocean Marine;

(L) Group accident and
health; .

(M) Group credit accident
and health;

(N) Other credit accident and
health; .

(0) Collectively
accident and health;

renewable

(P) Non-cancellable accident
and health;

(Q Guaranteed
accident and health;

renewable

(R) Noh-remwable for stated
reasons only;

(S) Other accidents only;

(T) All other accident and
health;

(U) Workers’ compensation;

(V) Texas commercial multi-
ple peril (liability portion);

(W) Financial guaranty,

(X) Medical malpractice lia-
bility (physicians-including surgeons and
osteopaths);

(Y) Medical malpractice lia-
bility (all other health care professionals);

(Z) Medical malpractice lia-
bility-hospitals;

(AA) Medical malpractice li-
ability (all other health care facilities);

(BB) Product liability;
(CC) Other general liability;

(DD) Fidelity;

: '.(EE)‘ Surety'
(FP) Glass:.
(GG) Burglary and theft
(HH) Boiler ar;d machinery{
(ID Credit guaranty;
(J7) Mortgage guaranty;
(KK) Aircraft (ail perii;);

(LL) Private passenger auto
no-fault personal injury protection;

(MM) Other private passen-
ger auto liability;

(NN) Commercial auto no-
fault personal injury protection;

(00) Other commercial auto
lisbility; :

(PP) Private passenger auto
physical damage; or

(QQ) Commercial auto phys-
ical damage.

(b) Nothing in this section allows
an insurer to cancel or non-renew any cov-
erage that would violate any provisions con-
tained in the policy of insurance itself.

§7.1804. When a Plan Is Required.

(a) Any authorized insurer must file
with the Commissioner of Insurance a plan
of orderly withdrawal before the insurer
undertakes total or substantial withdrawal
from a line of insurance.

(1) The insurer undertakes total
withdrawal from a line of insurance when it
tekes any action on its own initiative that
will result in the insurer's ceasing to write a

- line of insurance, as defined in §7.1803 of

this title (relating to What Constitutes a
Line of Insurance). An insurer will not be
held to have acted on its own initiative in
effecting a total withdrawal from a line of
insurance when it acts pursuant to 8 Com-
missioner or Board disciplinary or adminis-
trative directive or ‘ordér, or when the
insurer acts pursuant to a directive of a
supervisor, conservator, or receiver. If any

- out-of-state directive or order is not pro-

vided to the Commissioner within 30 days
of the issuance of any such directive or
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order, the insurer will be held to have acted
on its own initiative. Co

(2) The insurer undertakes sub-
stantial withdrawal from a line of insurance
when it takes any action on its own initia-
tive that will result in reducing the insurer’s
‘total annual premium volume in Texas for
the current calendar year for a line of insur-
ance, as defined in §7.1803 of this title, by
75% or more of the total annual premium
volume in Texas for the immediately pre-
ceding calendar year for such line of insur-
ance. An insurer will not be held to have
acted on its own initiative in effecting a
substantial withdrawal from a line of insur-
ance when it acts pursuant to a Commis-
sioner or Board disciplinary or
administrative directive or order, or when
the insurer acts pursuant to a directive of a
supervisor, conservator, or receiver. If any
out-of-state directive or order is not pro-
vided to the Commissioner within 30 days
of- the issuance of any such directive or
order, the insurer will be held to have acted
on its own initiative.

(b) Exceptions. An insurer is not
required to file a plan of orderly withdrawal
when the insurer is transferring business
from the insurer to a company within the
same insurance holding company system, as
defined in the Insurance Holding Company
System Regulatory Act, Article 21.49-1, §2
of the Insurance Code, and admitted to do
business in this state.

§7.1805. Contents of Withdrawal Plan.

(a) The withdrawing insurer shall
file a plan of orderly withdrawal with the
Commissioner of Insurance that is con-
structed to protect the interests of the people
of this state. The plan must be signed by at
least one officer of the insurer and, for each
line of insurance being withdrawn or having
total annual premium volume reduced by
75% or more, must contain the following:

(1) identification, in accordance
with the line of insurance designations in
§7.1803 of this title (relating to What Con-
stitutes a Line of Insurance), of the line or
lines of insurance being withdrawn or hav-
ing total annual premium volume reduced
by 75% or more;

(2) the date the insurer intends
to begin and complete its withdrawal;

(3) an explanation of the reasons
for the withdrawal;

(4) provisions for notifying all
of the sffected Texas policyholders and
certificateholders of the dates of the begin-
ning and completion of the total or substan-
tial withdrawal and how the withdrawal will
affect them, including but not limited to:

(A) a copy of the notice and
an explanation of the manner in which the
notice will be provided to policyholders and
certificateholders; and

(B) either affirmation that
such notice will be provided within 30 days
of the approval of the withdrawal plan or a
request to provide the notice at some other
specified date or time, and such request
must be approved by the Commissioner.

(5) provisions for meeﬁng all of
the insurer’s contractual obligations, includ-
ing but not limited to:

(A) notification of all af-
fected agents of the insurer of the date the
insurer intends to begin and complete the
withdrawal;

(B) for fire and casualty in-
surers, a statement affirming the insurer’s
compliance with the provisions of the Insur-
ance Code, Article 21.11-1, relating to can-
cellation of agency contracts;

(C) for insurers writing lia-
bility coverage as specified in the Insurance
Code, Article 21.49-2A, a statement affirm-
ing the insurer’s compliance with the provi-
sions of Article 21.49-2A, relating to
cancellation and nonrenewal of certain lia-
bility insurance coverage; and

(D) for insurers writing prop-
erty and casuvalty coverage as specified in
the Insurance Code, Article 21.49-2B, a
statement affirming the insurer's compli-
ance with the provisions of Article
21.49-2B, relating to cancellation and
nonrenewal of certain property and casualty
policies;

(6) provisions for providing ser-
vice to the insurer’s Texas policyholders
and claimants;

(7) information on Texas busi-
ness, including:

(A) for insurers filing total
withdrawal plans, the premium volume and
the number of policies and certificates and
covered persons in Texas for each line to be
withdrawn; '

(B) for insurers filing sub-
stantial withdrawal plans, the total annual
premium volume and number of policies
and certificates and covered persons in
Texas for each line in which the total an-
nual premium volume in Texas is being
reduced by 75% or more both before with-
drawal is effected and after withdrawal is
completed;

(C) estimate of what percent-
age of the Texas market the withdrawal

constitutes; . ‘

(D) any information neces-
sary to assist the Commissioner in deter-

. mining whether a market availability

problem is created by the total or substantial
withdrawal, the extent of the problem, and
what market assistance may be needed to
alleviate the problem, including but not lim-
ited to the following:

(1) type of location and
geographic area subject to the withdrawal if
not statewide (identify type of area such as
suburban, urban, rural, or list specific rating
territories) and zip codes if entire state not
included in withdrawal; and

(i) if applicable, types of
risks no longer being covered (for example,
if no longer writing private passenger auto
insurance coverage for single-car families
or for persons without supporting business;
or if no longer providing homeowner’s in-
surance coverage for low-value homes, or
in areas with high loss-ratios, or in areas
with historically high exposure to natural
disasters). The information listed ‘in this
clause is provided for purposes of example
only and is not intended to be a comprehen-
sive or exhaustive list.

(E) if an insurer is unable
provide the exact number of certificates an
covered persons, the insurer shall provide
estimates and explain how the estimates
were determined;

(8) number of ‘and estimated
amount of all losses outstanding in Texas,
including claims incurred but not reported;

(9) a plan to handle the losses
specified in paragraph (7) of this subsec-
tion, including but not limited to:

(A) identification of what as-
sets will be available for paying outstanding
incurred but not reported claims, claims in
the course of settlement, and associated loss
adjustment expenses;

(B) identification of who
specifically will administer the run-off of
the business; and

’

(C) an actuarial opinion cer-
tifying that adequate reserves are available
to pay outstanding claims;

(10) if Texas policyholders or
certificateholders are to be reinsured, the
filing of a reinsurance agreement pursu
to all statutory and regulatory rcquireme:'
and, when applicable, the filing of an as-
sumption certificate;
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. (11) provisions for meeting any
applicable statutory obligations, ; mcludmg

‘but not limited to:

(A) payyment of any guar-
anty fund assessments;

(B) participation in any as-
signed risk plan, pool, fund, facility, or joint
underwriting arrangement; and

(C) payment of any taxes;

(12) if the insurer has any re-
sponsibility for small-premium workers’
compensation policies, provision of infor-
mation on number of such policies assigned
to the insurer by the Department and num-
ber of such policies actually written; and

(13) for insurers filing total
withdrawal plans, affirmation that no new
business will be solicited by the insurer in
this state during or following the with-
drawal period unless the insurer first
complies with §7. 1808 of this title (relating
to Requirements to Resume Wntmg Insur-
ance).

(b) The filing of a single consoli-
dated withdrawal plan for all withdrawing
insurance comipanies in the same holding

company system, as defined in the Insur-

ance Holding Company System Regulatory
Act, Article 21.49-1, §2 of the Insurance
Code. does not meet the requirements of
this subchapter. A separate withdrawal plan
must be filed for each insurance company
intending to totally or substantially with-
draw from a line or lines of insurance.

§7.1806. Plan Submission and Approval
Procedures.

(a) Any insurer filing a plan of or-
derly withdrawal should submit the plan to
the Texas Department of Insurance, Com-
pany License Section, Mail Code 305-5B,
PO. Box 149104, Austin, Texas
787149104,

(b) The withdrawal plan shall be
deemed approved if the Commissioner has
not held a hearing within 30 days after the
complete plan is filed or has not denied
approval within 30 days after the hearing.

(¢) No plan shall be considered
“filed" until such date as the withdrawing
insurer has provided to the Commissioner
all information and material necessary to
constitute a completed pian of orderly with-
drawal, as required under this subchapter.

(d) Within 10 business days of the
Commissioner’s receipt of the withdrawal
lan, the insurer will be notified by letter
‘itber that the plan is sufficient to constitute
a completed plan of orderly withdrawal that
meets all of the requirements of this

subchapter or that the plan is insufficient to
constitute a completed plan of orderly with-

- drawal that meets all of the requirements of

this subchapter and what information and
material must be provided in order for the
insurer to have filed a completed plan of
orderly withdrawal, as required under this
subchapter.

§7.1807. Filing of Annual Financial State-
ment and Other Required Data and Infor-
mation. Any insurer filing a total
withdrawal plan or a substantial withdrawal
plan shall continue to file all annual finan-
cial statement data, other required statistical
and data filings, and any other Department-
requested information applicable to any
withdrawn line until all policyholder obliga-
tions for such line in this state are fulfilled.
This section does not exempt an insurer
from any filings or information requests
required by the Department.

§7.1808. Requirements to Resume Writing
Insurance. Any insurer totally or substan-
tially withdrawing from writing any line of
insurance in this stats and required to file a
plan of orderly withdrawal pursuant to the
Insurance Code, Article 21.49-2C, may not
resume writing the withdrawn line in this
state without complying with all applicable
statutory and regulatory provisions govern-
ing authorization to write such line of insur-
ance in this state and receiving the written
approval of the Commissioner to resume
such writing.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 19, 1993.

TRD-9321818 Linda K. von Quintus-Dorn
Chief Clerk
Texas Department of
Insurance

Earliest possible date of adoption: May 24,
1993

For futher information, please call: (512)
463-6327
¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE
Part 1. Texas Department
of Human Services
Chapter 14. County Indigent
Health Care Program
Subchapter C. Providing Ser-
vices
¢ 40 TAC §14.202

The Texas Department of Human. Services
(DHS) proposes an amendment to §14.202,
concerning exclusions and limitations, in its

County Indigent Health Care Program rule
chapter. The purpose of the amendment is o
change the provider billing time frame from
90 to 95 days to coincide with the Medicaid
program billing schedule.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for siate or local government as
a result of enforcing or administering the sec-
tion.

Mr. Raiford also has determined that for each
year of the fist five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be consistency in
DHS’s mandatory biling time frames. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed.

Questions about the content of the proposal
may be direcled to Bonnie Magers at (512)
338-6458 in DHS's Purchased Health Ser-
vices. Comments on the proposal may be
submiited to Nancy Murphy, Agency Liaison,
Palicy and Document Support-091, Texas
Department of Human Services E-503, P.O.
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register.

The amendment is proposed under Texas
Civil Statutes, Arlicle 4438f, the Indigent
Health Care and Treatment Act, Title |, and
the Human Resources Code, Title 2, Chapler
22, which provide the departiment with the
authority 10 administer public assistance pro-
grams.

§14.202. Exclusions and Limitations.
(@) (No change.)

(b) General exclusions. Mandatory
services do not include services and sup-
plies that:

(1)-(4) (No change.)

(5) are not billed by the provider
and received by the county within 95 [90]
days from the date of:

(A)-(B) (No change.)
(6)-(9) (No change.)
(¢) -(8) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on April 15, 1933.

TRD-9321674 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Servicas
Proposed date of adoption: July 1, 1993

For futher information, please call: (512)
450-3765

¢ ¢ ¢
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Chapter 15. Medicaid
Eligibility
Subchapter E. Income

The Texas Department of Human Services
(DHS) proposes amendments to §15.475 and
§15.500, concerning deeming of income and
nonvendor living arrangements. The purpose
of the amendments is to expand and clarify
rules on desming and to add clarification re-
garding the preparation of a companion bud-
gel.

Burton F. Raiford, commissioner, has deter-
mined that for the firsl five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Raiford also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the section will be that deeming
policy and companion budgets will be applied
comrectly and consistently, statewide. There
will ba no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the sections
as proposed.

Questions about the content of the proposal
may be directed to Judy Coker at (512)
450-3227 in DHS's Long-Term Care Division.
Comments on the proposal may be submitted
to Nancy Murphy, Agency Liaison, Policy and
Document Support-298, Texas Department of
Human Services E-503, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.

* 40 TAC §15.475

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medica!
assistance programs and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds.

§15.475. Deeming of Income.

(a) The following requirements ap-
ply.
(1) (No change.)

(2) For the purposes of deem-
ing, the household comprises the eligible
individual, the spouse and any children
of the couple (or either member of the
couple); or the eligible child, the par-
ent(s), and other children of the par-
ent(s).

(3) Deeming only applies in
household situations. Unless temporarily
absent, only those individuals residing in
the household are a part of the household
for deeming purposes. An individual is
not a member of the household for deem-
ing purposes if he is absent from home
for a period which is not a temporary

absence. A temporary absence exists

when an individual (eligible individual or -
child, or ineligible spouse, parent, or -

child) leaves the household but intends
to, and does, return in the same month or
the following month. If the absence is
temporary, deeming continues to apply.

(#)[(2)} The department exempts
certain types of income that may be re-
ceived by a client’s ineligible spouse, ineli-
gible parent, a parent’s ineligible spouse, or
any ineligible children living in the house-
hold. The following types of income are not
deemed to the client:

(A)-(D) (No change.)

(E) cash or in-kind pay-
ments for social services provided by a
federal, state, or local government pro-
gram;

(F) amount of income of a
dependent who is receiving SSI or AFDC.
This income has already been considered
in determining the dependent’s need for
SSI or AFDC;

(G) grant, scholarship, and
fellowship funds used to pay tuition and
fees at an educational institution (includ-
ing vocational and technical schools).
Any portion of a grant, scholarship, or
fellowship used to pay any other expense,
such as room, board, or bocks, cannot be
exempt;

(H) home
home consumption;

produce for

(I) infrequent or irregular
income;

(J)  payments for foster
care of a child if the child:

() is not eligible for
SSI; and

(ii) was placed in the cli-

-ent’s home by a public or private, non-

profit child-placement or child-care
agency;

(K) first $400 of earnings
per month, not to exceed $1,620 a calen-
dar year, of a child who is a student
regularly attending school. This exemp-
tion applies until the child is 22;

(L) be;leﬁts received under
Title XII of the Older Americans Act
(Nutrition Program for the Elderly);

(M) value of meals and
beueﬁ!s provided under the Child Nitri-

* tion A€t of '1966;

(N) value of meals provide,

under the National School Lunch Act as
amended by Public Law 90-302 of 1968;

(0) payments made to na-
tives from revenues originating under the
Alaska Native Claims Settlement Act;

(P) per capita payments to
members of an Indian tribe in settlement
of claims against the United States under
Public Law 93-134;

(Q) per capita judgement
payments made to the Blackfeet Tribe of
Montana and the Gros Ventre Tribe of
the Fort Belknap Reservation, Montana
under Public Law 92-254;

(R) Dbenefits received from
Title IX of the Uniform Relocation Assis-
tance and Real Property Acquisition Poli-
cies Act of 1970;

(S) salaries, value of meals,
and travel allowances to participate in
the Retired Senior Volunteer Program
and in the Foster Grandparent Progra
of Title II of the Domestic Volunteer Sell'
vice Act of 1973 (formerly Title VI of the
Older Americans Act). Also included are
payments from Title III of the same Act,
which includes the Service Corps of Re-
tired Executives (SCORE), the Active
Corps of Executives (ACE), and the Ac-
tion Cooperative Volunteer  Pro-
gram(ACV); .

(T) payments by the Fede-
ral Disaster Assistance Administration
authorized by the Disaster Relief Act, as
amended;

(U) per capita judgement
funds, paid under Public Law 94-540, to
members of the Grand River Band of
Ottawa Indians;

(V) value of any housing
assistance payment paid on a house un-
der the United States Housing Act of
1937, the National Housing Act, of the
Housing and Urban Development Act of
1965, §101,0r Title V of the Housing Act
of 1949, as authorized by Public Law
94-375;

(W) income received IQ
members of 21 designated Indian trib
from lands held in trust by the United
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States under Public Law 94-114, §6. Al-
though none of these tribes is located in
Texas, tribal members may live in the
state;

.(X) home energy assis-
tance, except food or clothing, under
Public Laws 97-377 and 97-424. Home
energy assistance is assistance in cash or
in kind that is provided by a private,
non-profit organization or & utility com-
pany;

(Y) agent Orange Settle-
ment Fund or any other fund established
in settlement of the Agent Orange prod-
uct liability litigation. Public Law
101-239 excludes the payments from
countable income and resources. The law
covers both disability and death benefits
and is retroactive as of January 1, 1989;

(Z) reparation payments
received by Holecaust survivors from the
Federal Republic of Germany. The pay-
ments may be made periodically or as a
lump sum. The department accepts the
client’s signed statement of amounts in-
volved and dates of payment;

(AA) payments from a
state-administered fund to aid victims of
crime; ‘

(BB) payments a state or
local government may make as relocation
assistance;

(CC) compensation re-
ceived under the Radiation Exposure
Compensation Act for injuries resulting
from exposure to radiation from nuclear
testing and uranium mining.

(b) The following exceptions apply
to deeming of income.

(1)-2) (o change)

(3) In certain waiver programs,
an ineligible spouse’s or parent(s)’ [a par-

ent’s] income is not deemed to a client
[child]. : '

(4) Deeming does not apply
when an eligible individual and ineligible
spouse are living in an institution even
when they are sharing a room. Deeming
does apply in non-institutional care situa-
tions, such as adult foster care and per-
sonal care facilities, if payment for care
does not include payment for medical
services and/or supplies.

(5) When an ineligible spouse
or parent becomes eligible, discontinue
deeming beginning with the month the
spouse or parent becomes eligible.

(6) When spouses separate or
divorce, discontinue deeming beginning
with the first of the month following the
month of the event.

(7) When an ineligible par-
ent(s) or child no longer lives in the same
household, discontinue deeming begin-
ning with the first month following the
month in which either the parent(s) or
child leaves the household.

(8) When a child attains age
18, discontinue deeming in the month fol-
lowing the month the child attained age
18.

(9) When an ineligible spouse
or parent(s) dies, discontinue deeming
beginning with the month following the
month the spouse or parent(s) died.

(c) Deeming procedures begin:

(1) with the first month fol-
lowing the month of change when an
ineligible spouse or parent(s) begins liv-
ing in the same household with a client;

(2) in the first month that the
spouse. or parent(s) becomes ineligible
when an eligible spouse or parent(s) be-
comes ineligible.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on April 19, 1993. ©

TRD-9321821 Nancy Mumphy

Section Manager, Policy
and Document Support

Toxas Department of

Human Services
Proposed date of adoption: July 1, 1993

For further information, piease call: (512)

450-3765

L 4 ¢ ¢

Subchapter F. Budgets and
Payment Plans

* 40 TAC §15.500

The amendment is proposed under tha Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs and under Texas Civil
Statutes, Article 4413 (502), §186, which pro-
vide the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds.

$15.500. Nonvendor Living Arrangements.
(a)-(b) (No change. )

(c) The department prepares a com-
panion budget, using the full SSI federal
benefit rate [payment standard] for an indi-
vidual, if a client lives with his ineligible
spouse during any part of a calendar month.
The department prepares companion bud-
gets for [the Social Security Act,]
1929(b)[(2)(B).] clients using the depart-
ment’s special income limit. The income of
the ineligible spouse may be deemed avail-
able to the client (except for TP51J clients).

(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Aprii 19, 1893.

TRD-9321820 Nancy Murphy ol

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Proposed date of adoption: July 1, 1993

For further informalion, please call: (512)
450-3765

L 4 * ¢
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
‘notloe of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. f
a proposal is not adopted or.withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

Register.

TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 145. Nursing Facilities
and Related Institutions

Subchapter B. Application Pro-
cedures
® 25 TAC §145.22

The Texas Department of Health hes with-
drawn from consideration for permanent
adoption a proposed new to §145.22 which
appeared in the’ Oclober 20, 1992, issue of
the Texas Register (17 TexReg 7309), The
effective date ot this withdrawal is April 9,
1993.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321462 Robert A. MacLean, M.D.
Daputy Commissioner
Texas Department of
Health

Effective date: April 9, 1993
+ For further information, please call: (512)
458-7236

¢ ¢ ¢

Chapter 145. Long-Term Care

Subchapter H. Long-Term Care
Services for the Elderly
® 25 TAC §145.121

The Texas Department of Health has with-
drawn from considefation for permanent
adoption a proposed repeal lo §145.121
which appeared in the October 20, 1992, is-
sue of the Texas Register (17 TexReg 7309).
The effective date of th|s withdrawal is April 9,
1993.

issued in Austin, Texas, on Apiil 9, 1993.

TRD-9321495 Robén A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: April 9, 1993

For further information, ‘please call: (512)
458-7236

¢ .. ¢
Chapter 146. Personal Care
Facilities
Subchapter B. Application Pro-
cedurés
* 25 TAC §146.20

The Texas Deparlmenl of Health has with-
drawn from consideration for permanent

adoption a proposed new §146.20 which ap- |

peared in the October 20, 1992, issue of the
Texas Register (17 TexReg 7400). The effec-
tive date of this withdrawal is April 16, 1993.

Issued in Austin, Texas, on April 16, 1993.

TRD-9321775 Robert A.. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: April 16, 1993

For further information, please call: (512)

458-7236

¢ L 2 ¢

Chapter 153. Adult Day Care
and Adult Day Health Care
Facilities

Subchapter B. Application Pro-
cedures

* 25 TAC §153.19

The Texas Department of Health has with-
drawn from consideration for permanent
adoption a proposed new §153.19 which ap-
peared in the October 20, 1992, issue of the
Texas Ragister (17 TexReg 7427). The effec-
tive date of this withdrawal is April 16, 1993.

Issued in Austin, Texas, on April 16, 1993.

TRD-8321787 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Deparnment of
Health

Effective date: April 16, 1993
For further information, please call: (512)
458-7236

¢ ¢ 4
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

if an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 17. Marketing and
Development Division

TAP, Taste of Texas, Vintage
Texas, and Texas Grown
Promotional Marks

* 4 TAC §§17.51-17.56

The Texas Department of Agriculture adopts
amendments to §§17.51-17.56, without
changes to the proposed text as published in
the January 15, 1993, issue of the Texas
Register (18 TexReg 277).

The amendments clarify the standards, re-
quirements, and application and revocation
procedures for the voluntary, TAP, Taste of
Texas, and Texas Grown marketing promo-
tions. In addition, the amendments add the
Vintage Texas program. The amendment to
§17.51 provides additional definitions, and
clarifies existing definitions. The amendment
to §17.52 describes the various programs,
changes the contents of the program applica-
tions, and sets forth restrictions on the use of
the promotional marks. The amendment to
§17. 53 increases the time period within
which an initial determination must be made
on an application from 15 to 30 days, and
defines the date of notification. The amend-
ment to §17.54 clarifies the circumstances
under which an application may be denied.
The amendment to §17.55 establishes a fee
for the Vintage Texas program, omits the
previous late fee provision, clarifies the an-
nual registration procedures, and provides for
automatic termination of registration for non-
payment of annual registration fees. The
amendment to §17.56 clarilies the proce-
dures for termination of registration to use the
promotional marks.

The amendments will function by providing
for more efficient operation of the promotional
mark programs.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Agriculture Code, §12.002, which pro-
vides the department with the authority to
encourage the proper development of agricul-
ture, horticulture, and related industries;
§12.016, which provides the department with
the authority to adopt rules as necessary for
the administration of §12.002; and §12.0175,
which provides that if the depariment
establishes a program to promote products
grown in the state or products made from

ingredients grown in the state, the depart-
ment may set by rule and collect a fee from
each producer that participates in the pro-
gram.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 14, 1993.

TRD-9321695 Dolores Alvarado Hibbs
* Chiel Administrative Law
Judge
Texas Department of
Agriculture

Effective date: May 6, 1993
Proposal publication date: January 15, 1993

For further information, please cali: (512)
463-7583

L4 ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part XV. Texas State
Board of Pharmacy

Chapter 281. General
Provisions

(* 22 TAC §§2812,.2814,
281.23-281.25, 28128, 281.29,
281. 32, 281.34, 281.35, 281.48,
281.62, 28163, 281.70, 281.71

The Texas State Board of Pharmacy adopts
amendments fo §§281.2, 2814,
281.23-281.25, 281.28, 281.29, 281.32,
281.34, 281.35, 281.48, 281.70, and 281. 71
and new §281.62 and §281.83. Section
281.63 and amendments to §§281. 24,
281.25, 281.35 are adopted with changes to
the proposed text as published in the October
30, 1992 issue of the Texas Register (17
TexReg 7637). Sections 281.2, 281.4,
281.23, 281.23, 281.29, 281.31, 281.34,
281.35, 281.48, 281.62, 281.70, and 281.71
are adopted without changes and will not be
republished. These amendments and new
sections clarify the hearing procedures set
forth in the Texas Pharmacy Rules with re-
gard to the new State Office of Administrative
Hearings; prohibit a pharmacist from selling,
purchasing, trading prescription drug sam-
ples; and prohibit a pharmacy from selling,
purchasing, trading, or possessing prescrip-
tion drug samples, unless the pharmacy is
owned by a charitable organization, city,
state, or county government; is a part of a
health care entily which primarily provides
health care services to indigent or low income

patients; and dispenses or provides the sam-
ples to patients at no charge.

The agency received one comment concern-
ing the amendments to 281.24 and 281. 25.
This commenter noted that the rules refer-
enced the 1954 Internal Revenue Code and
the correct reference should be the 1986 In-
ternal Revenue Gode. The Board agrees with
this commenter and has amended the rules
to comrect this reference.

Thp new sections and amendments sections
are adopted under the Texas Pharmacy Act,
(Texas Civil Statutes, Article 4542a-1); §16,
which gives the Texas State Board of Phar-
macy (TSBP) authority to adopt rules for the
proper administration and enforcement of the
Texas Pharmacy Act; §17(a)(4) which gives
TSBP the authority to enforce those provi-
sions of the Act relating to the conduct or
competence of pharmagcists practicing in this
state and the conduct of pharmacies operat-
ing in this state; and §17(b) which gives
TSBP the authority to regulate the delivery or
distribution of prescription drugs and devices.

§281.24. Grounds for Discipline for a
Pharmacist License.

(a) For the purposes of the Act,
§26(a), unprofessional conduct shall in-
clude, but not be limited to:

(1)-(26) (No change.)

(27) the sale, purchase, or trade
or the offer to sell, purchase, or trade of:

¢(A) prescription drug sam-
ples; provided however, this subdivision
does not apply to:

(i) prescription drugs pro-
vided by a manufacturer as starter prescrip-

tions or as replacement for such
manufacturer’s out-dated drugs;
(ii) prescription drugs

provided by a manufacturer in replacement
for such manufacturer’s drugs that were
dispensed pursuant to written starter pre-
scriptions; or

(iii) prescription drug
samples possessed by a pharmacy of a
health care entity which provides health
care primarily to indigent or low income
patients at no or reduced cost and if:

(I) the samples are
possessed in compliance with the Prescrip-
tion Drug Marketing Act of 1987,

¢ Adopted Sections
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. () the pharmacy is
owned by a charitable organization de-’
scribed in the Internal Revenue Code of
1986, or by a city, state, or county govern-
ment; and

() the samples are

for dispensing or provision at no charge to
patients of such health care entity.

(B) prescription drugs:

@@ sold for export use
only;

(i) purchased by a public
or private hospital or other health care en-
tity; or

_(iii) donated or supplied
at a reduced price to a charitable organiza-
tion described in the Internal Revenue Code
of 1936, §501(c)(3);

(C) subparagraph (B) of this
paragraph does not apply to:

(i) the purchase or other
acquisition by a hospital or other health care
entity which is a member of a group pur-
chasing organization or from other hospitals
or health care entities which are members of
such organization;

(ii) the sale, purchase, or
trade of a drug or an offer to sell, purchase,
or trade & drug by an organization described
in subparagraph (B)(iii) of this paragraph to
a nonprofit affiliate of the organization to
the extent otherwise permitted by law;

(iii) the sale, purchase or
trade of a drug or an offer to sell, purchase,
or trade a drug among hospitals or other
health care eatities which are under com-
mon control;

(iv) the sale, purchase, or
trade of a drug or an offer to sell, purchase,
or trade a drug for emergency medical rea-
sons including the transfer of a drug be-
tween pharmacies to alleviate temporary
shortages of the drug arising from delays in
or interruptions of regular distribution
schedules;

(D) misbranded prescription
drugs,

(E) prescription drugs be-
yond the manufacturer’s expiration date; or

(28) (No change.)
(b)-(c) (No change.)

§281.25. Grounds for Discipline for a
Pharmacy License. For the purposes of
subdivision (9) of subsection (b) of §26 of

the Act, a pharmacy fails tc establish and
maintain effective controls against dwersmn
of prescription drugs when:

(1)<(3) (No change.)

(4) the pharmacy possesses or
engages in the sale, purchase, or trade or
the offer to sell, purchase, or trade:

(A) prescription drug sam-
ples; provided however, this subparagraph
does not apply to:

(i) prescription drugs pro-
vided by a manufacturer as starter prescrip-

tions or as replacement for such
manufacturer's outdated drugs;
(i) prescription drugs

provided by a manufacturer in replacement
for such manufacturer’s drugs that were
dispensed pursuant to written starter pre-
scriptions; or

(iii) prescription drug
samples possessed by a pharmacy of a
health care entity which provides health
care primarily to indigent or low income
patients at no or reduced cost and if:

(I) the samples are
possessed in compliance with the Prescrip-
tion Drug Marketing Act of 1987;

(II) the pharmacy’ is
owned by a charitable organization de-
scribed in the Internal Revenue Code of
1986, or by a city, state, or county govern-
ment; and

(o) the samples are
for dispensing or provision at no charge to
patients of such health care entity;

(B) prescription drugs:

(i) sold for export use
only;

(ii) purchased by a public
or private hospital or other health care en-
tity; or

(iii)) donated or supplied
at a reduced price to a charitable organiza-
tion described in the Internal Revenue Code
of 1986, §501(c)(3) and possessed by a
pharmacy other than one owned by the
charitable organization;

(C)  subparagraph (B) of this
paragraph does not apply to:

(i) the purchase or other
acquisition by a hospital or other health care
entity which is a member of a group pur-
chasing organization or from other hospitals
or health care entities which are members of
such organization;

(ii), the sale, purchase, or
trade of a drug or an offer to sell, purchase,
or-trade d drug by an organization described
in subparagraph (B)(iii) of this paragraph to
a nonprofit affiliate of the organization to
the extent otherwise permitted by law:;

(iii) the sale, purchase, or
trade of a drug or an offer to sell, purchase,
or trade a drug among hospitals or other
health care entities which are under com-
mon control;

(iv) the sale, purchase, or
trade of a drug or an offer to sell, purchase,
or trade a drug for emergency medical rea-
sons including the transfer of a drug be-
tween pharmacies to alleviate temporary
shortages of the drug arising from delays in
or interruptions of regular distribution
schedules;

(E) prescription drugs be-
yond the manufacturer's expiration date un-
less removed from dispensing stock and
quarantined.

§281.35. Admission of Facts or of Genuine-
ness of Documents.

(a) Any time after an agency has
properly served notice of its intention to
institute adjudicative proceedings in a con-
tested case, a party may deliver or cause to
be delivered to any other party or his attor-
ney of record a written request for the ad-
mission by such party of the genuineness of
any relevant documents described in and
exhibited with the request or of the truth of
any relevant matters of fact set forth by the
request. Copies of the documents shall be
delivered with the request unless copies
have already been furnished. Whenever a
party is represented by an attorney of re-
cord, delivery of a request for admission
shall be made to such party’s attorney un-
less delivery to the party is ordered by the
presiding officer. The request for admission
shall state that it is made under this section
and that each of the matters of which an
admission is requested shall be deemed ad-
mitted unless, within a period designated in
the request not less than 15 days after deliv-
ery thereof or within such further time as
the presiding officer may allow on motion
and notice, the party to whom the request is
directed, delivers or causes to be delivered
to the party requesting the admission or
such party’s attorney of record a swomn
statement either denying specifically the
matters of which an admission is requested
or setting forth in detail the reasons why the
party cannot truthfully either admit or deny
those matters, A true copy of a request for
admissions or of a sworn statement in reply
thereto, shall be filed promptly with the
state office of administrative hearings or,
presiding officer by the party making such
request or such sworn statement.
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(b)) Mo change)

Ttus aqency hereby oemﬁes that me ru[e as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cys legal authority.

Issued in Austin, Texas, on April 15, 1993.

TRD-9321684 Fred S. Brinkley, Jr.,
R.Ph,, M.BA
Executive
Director/Secretary
Texas State Board of
Phamacy

Effective date: May 6, 1993
Proposal publication date: October 30, 1992

For futher information, please call: (512)
832-0661

¢ L4 *
Chapter 295. Pharmacists

¢ 22 TAC §295.9

The Texas State Board of Pharmacy adopis
new §295.9, concerning pharmacists' inactive
licenses without changes to the proposed text
as published in the October 30, 1992, issue of
the Texas Register (17 TexReg 7640). This
new rule sets out procedures for a pharmacist
to place his or her license on inactive status if
the pharmacist has not completed the re-
quired continuing education to renew the li-
cense and the pharmacist is not practicing
pharmacy in Texas.

There were no comments received regarding
adoption of the new section.

The new section is adopted under the Texas
Pharmacy Act (Texas Civil Statutes, Article
4542a-1), §24B(a), which gives the Texas
State Board of Pharmacy (TSBP) the author-
ity to adopt a system for the placement on
inactive status of a license held by a person
who is licensed by the Board to practice phar-
macy but who is not eligible to renew the
license for failure to comply with the continu-
ing education requirements and who is not
engaged in the practice of pharmacy in this
state; and §16(a) which gives TSBP the au-
thority to adopt rules for the proper adminis-
tration and enforcement of the Act.

This agency hereby cextifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on April 15, 1993.

TRD-9321685 Fred S. Brinkley, Jr.,
R.Ph, M.BA
Executive
Director/Secretary
Texas State Board of
Phamacy

_Effective date: May 6, 1993

Proposal publication date: October 30, 1992

For futher information, please call: (512)
832-0661

L4 ¢ L

Chapter 303. Destruction of
Dangerous Drugs and
Controlled Substances.

* © 22 TAC §303.1

The Texas State Board of Pharmacy adopis
an amendment to §303.1, concerning the de-
struction of drugs dispensed to patients in
health care facilities, without changes to the
proposed text as published in the October 30,
1992, issue of the Texas Register (17
TexReg 7641). The rule will allow the
witnesses for the destruction, inventorying,
and fransfer to a waste disposal company of
dispensed drugs to be both the facility admin-
istrator and either the Director of Nursing or
Director of Nursing or Acting Director of Nurs-
ing. ’

There were no comments received regarding
adoption of the amendment.

The amendment is adopted under the Texas
Pharmacy Act (Texas Civil Statutes, Article
4542a-1) §17(b)(1), which gives the Texas
State Board of Pharmacy (TSBP) the author-
ity to regulate the delivery or distribution of
prescription drugs and devices and §16(a),
which gives TSBP the authority to adopt rules
for the proper administration and enforcement
of the Act.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on April 15, 1993.

TRD-9321686 Fred S. Brindey, Jr.,
R.Ph.,, MBA.
Executive
Director/Secretary
Texas State Board of
Pharmacy

Effective date: May 6, 1993
Proposal publication date: October 30, 1992

For futher information, please call: (512)
832-0661

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 145. Long-Term Care

Subchapter A. Federal Laws
and Regulations Covering
Nursing and Convalescent
Homes

L4
The Texas Department of Health (depart-
ment) adopts to repeal existing §§145.1-
145.2, 145.11-145.25, 145.31-145.43,
145.51-145.70, 145.81-145.90,
145.92-145.97, 145.101-145.102, 145.111,
145.131, 145.141-145.147, 145.161-145.
174, 145.191-145195, 145211-145.217,
145.251-145265, 145.271-145.285, 145.
301-145.305, and 145.321-145.335, concern-

ing long term care. The repealed sections are
being replaced, modified, and updated by the
following adopted new sections and chaplers
in this title of the Texas Administrative Code:
§111.4, conceming memorandum of under-
standing relating 1o long term care service for
the elderly; Chapter 145, concerning nursing
facilities and related institutions; Chapter 146,
concerning personal care facilities; Chapter
152, concerning procedures for covering cer-
tification of nursing facilities, skilled nursing
facilities, and intermediate care facilities for
persons with mental retardation and related
conditions which participate in medicare or
medicaid under Titles XVIll and XIX of the
Social Security Act; and Chapter 153, con-
cerming minimum licensing standards for
adult day care and adult day health cdare
facilities. The proposed repeal of §145.91
was not adopted, because proposed new
§145.235, which was to replace existing
§145. 91, is being reproposed with substan-
tive changes; therefore existing §145.91 has
been reproposed for repeal. The proposed
repeal of §145.121 was not adopted because
the MOU is under review at this time. The
new sections and chapters that are adopted
with changes to the proposed text are being
published in this issue of the Texas Register.

The repeal of existing iong term care rules
and the adoption of new sections will improve
the care of residents in nursing facilities and
related institutions by deleting outdated rules.

No comments were received regardlng ‘adop-
tion of the repeals.

* 25 TAC §145.1, §145.2

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and reiated institutions; and §12.001,
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321463 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992
For further information, please call: (512)
458-7236

¢ ¢ L2

Subchapter B. Minimum Stan-
dards for Nursing Homes

® 25 TAC §§145.11-14525

The repeals are adopted under the Health
and Safety Code, Chapler 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards conceming nursing
facilities and related institutions; and §12.001,
which provides the board with authority to

¢ Adopted Sections
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adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of heakh.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsal

and found to be a valid exercise of the agen-

cy’s legal authority.

issued in Austin, Toxas, on April 9, 1993.

TRD-8321464 Robert A. Mact.ean, M.D.
Deputy Commiasioner
Texas Department of

Health
Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
458-7238

¢ ¢ ¢

Subchapter C. Minimum Stan-
dards for Custodial Care
Homes

o 25 TAC §§145.31-145.43

The repeals are adopted under the Health
and Safely Code, Chapler 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards conceming nursing
facilities and related institutions; and §12.001,
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the depariment and the com-
missioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counse!

and found to be a valid exercise of the agen-

cy’s legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321465 Robent A. MacLean, M.D.
Deputy Commissioner

Texas Department of
Health

Effective date: September 1, 1933
Proposal publication date: October 20, 1992

For further information, please call: (512)
4587238

¢ ¢ ¢

Subchapter D. Minimum Stan-
dards for Maternity Homes

* 25 TAC §§145.51-145.70

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards conceming nursing
'facilities and related instilutions; and §12.001,
which provides the board with authority to
adopt rules 1o implement every duty imposed
on the board, the depariment and the com-
missioner of health.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Toxas, on April 9, 1993.

TRD-9321486 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health
Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter E. Procedures on
Long-Term Care Facilities

* 25 TAC §§145.81-145.90,
145.92-145.97

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards conceming nursing
facilities and related institutions; and §12.001,
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-83214867 Robert A. MacLean, M.D.
Deputy Commissioner

Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
458-7236

L 2 ¢ L
Subchapter F. Institutions Sub-
ject to Licensure Under

Texas Civil Statutes, Article
4442¢

¢ 25 TAC §145.101, §145.102

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerming nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321468 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: September 1, 1993

Proposal publication date: Octaber 20, 1993

For further information, please call: (512)
458-7236

¢ L 2R *

Subchapter G. Licensing and
Medical Certification Stan-
dards for Nursing Homes

* 25 TAC §145.111

The repeal is adopted under the Health and
Safety Code, Chapter 242, which provides
the Board of Health (board) with authority to
adopt standards conceming nursing facilties
and related institutions; and §12.001 which
provides the board with authority to adopt
rules to implement every duty imposed on the
board, the depariment and the commissioner
of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321469 Robert A. MacLean, M.D.
Deputy Commissioner

Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
458-7236

¢ 4 ¢

Subchapter 1. Employee Orien-
tation and Training in Nurs-
ing Homes and Custodial
Care Homes

* 25 TAC §145.131

The repeal is adopted under the Health and
Safety Code, Chapter 242, which provides
the Board of Health (board) with authority 1o
adopt standards concerning nursing facilities
and related institutions; and §12.001 which
provides the board with authority to adopt
rules to implement every duty imposed on the
board, the department and the commissioner
of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321470 Robert A. MacLean, M.D.
Deputy Commissioner

Toxas Department of
Health

Effective date: Septembsgr 1, 1993
Proposal publication date: October 20, 1992
For further information, please call: (512)
458-7236

* ¢ ¢
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Subchapter J. Procedures Cov-
‘ering Certification and Ter-
mination of Certification of
Long Term Care Facilities
which Participate in the Ti-
tle XIX Assistance Program

* 25 TAC §§145.141-145.147

The repeals are adopted under the Heaith
and Safety Gode, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilties and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counse!

and found to be a valid exertise of the agen-

cy's legal authority.

Issuad in Austin, Texas, on April 9, 1993.

TRD-9321471 Robert A. MacLean, M.O.
Deputy Commissioner

Texas Department of
Health

Effective date: September 1, 1933
Proposal publication date: October 20, 1992

For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter K. Grading System
for Nursing Facilities
* 25 TAC §§145.161-145.174

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321472 Robert A. MaclLean, M.D.
Deputy Gommissioner

Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992
For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapterr M. Minimum Li-
censing Standards for Adult
Day Care and Adult Day
Health Care Facilities

e 2§ TAC §§145.191-145.195

" The repeals are adopted under the Health

and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards conceming nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the depariment and the com-
missioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy’s legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-8321473 Robert A. MacLean, M.D.
Deputy Commissioner

Texas Department of
Heelth

Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For futher information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter N. Minimum Li-
censing Standards for Facili-
ties Serving Persons with
Mental Retardation in Texas

* 25 TAC §§145211-145.217

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the depariment and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1998.

TRD-8321474 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992

For futher information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter P. Medication
Aides
e 25 TAC §§145.251-145.265

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authority.
Issued in Austin, Texas, on April 9, 1993.

TRD-5321475 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department ot
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992
For futher information, please call: (512)
458-7236
¢ ¢ ¢
Subchapter S. Minimum Li-
censing Standards for Per-
sonal Care Facilities

* 25 TAC §§145.321-145.335

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-8321478 Robert A. MacLean, M.D.
Deputy Comimissioner
Texas Department of
Health

Effective date: September 1, 1993
Proposal publication date: October 20, 1992
For futher information, please call: (512)
458-7238

¢ ¢ ¢

Subchapter Q. Planning and
Construction for Nursing
Homes

¢ 25 TAC §§145.271-145.285

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-

¢ Adopted Sections

April 23, 1993 18 TexReg 2627



Y

#y to adopt standards concaming nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missiongr of health.

This agency hereby cedifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

issued in Austin, Texas, on April 9, 1993.

TRD-9321476 Robert A. MacLean, M.D.
-Deputy Commissloner
Texas Department of
Health

Effective date: September 1, 1993

Proposal publication date: October 20, 1992

Foi further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter R. Certification
Standards for Alzheimer’s
and Related Disorders

® 25 TAC §145.301-145.305

The repeals are adopted under the Health
and Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
iy to adopt standards conceming nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993,

TRD-8321477 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: September 1, 1983
Proposal publication date: October 20, 1992
For further information, please call: (512)
458-7236

¢ ¢ ¢

Chapter 145. Nursing Facilities
and Related Institutions

Subchapter D. Facility Con-
struction

Construction Standards for Ad-
ditions, Remodeling and
New Nursing Facilities

o 25 TAC §§145.61-145.73

The new sections are adopted under the
Health and Safety Code, Chapter 242, which
provides the Texas Board of Health (board)
with the authority to adopt rules conceming
nursing facilities and related institutions; and

§12. 001 which provides the Board with au-
thority to adopt rules to implement every duty
imposed on the board, the depariment, and
the commissioner ol health.

§145.61. Introduction and Application.

(a) This subchapter is written for,
and shall apply to, new construction, in-
cluding conversions, additions, and remod-
elings. The requirements of the Life Safety
Code, Standard 101 of the National Fire
Protection Association (NFPA), as required
under Health and Safety Code, §242.039,
and other applicable NFPA codes and stan-
dards referenced in NFPA 101 shall apply
unless otherwise noted or modified in these
sections. The provisions of the chapter or
subchapter and the provisions of the New
Health Care Occupancies of the Life Safety
Code are applicable.

(1) Life Safety Code, NFPA
101, is a registered trademark of the Na-
tional Fire Protection Association, Inc.,
Quincy, Massachusetts 02269.

(2) These sections also describe
minimum requirements for space use and
other architectural and environmental as-
pects deemed necessary to provide a favor-
able environment for nursing facility
residents.

(3) The definitions listed in
§145.3 of this title (relating to Definitions)
also apply to the sections in this subchapter.

(4) In addition to the Life Safety
Code and the standards referenced therein,
this subchapter is subject to the codes, stan-
dards, and requirements established by the
following: Underwriters Laboratories, Inc.
(UL); the American National Standards In-
stitute, Inc. (ANSI) ; the National Electrical
Code (NFPA 70); the American Society of
Heating,  Refrigerating, and  Air
Conditioning Engineers (ASHRAE); and
the American Society for Testing Materials
(ASTM). Various references to these enti-
ties will be made throughout these sections.

(b) Existing nursing facilities shall
meet, as a minimum, the requirements of
Existing Health Care Occupancies of the
Life Safety Code, and the requirements con-
cerning physical plant and environment in
§145.41(n) of this title (relating to Stan-
dards for Nursing Facilities).

(c) Section 145.41(n) is a compan-
ion part of this subchapter. This subchapter
must be referenced for new facilities for any
requirements that may be in conflict with or
exceed §145.41(n).

(d) All applicable local, state, or
national codes and ordinances shall be met
as determined by the authority having juris-
diction for those codes and ordinances and
by the department. Any conflicts shall be
made known to the department for appropri-
ate resolution.

(e) The design of structural systems
shall be dane by or under the direction of a

_professional engineer who is currently reg-

istered by the Texas State Board of Regis-
tration for Professional Engineers. New
facility construction and projects of unusual
complexity require that plans and specifica-
tions be done by or under the direction of
an architect currently registered by the
Texas State Board of Architectural Examin-
ers. Documents shall bear the legible seal of
the architect and of the engineer(s).

(f) When an existing licensed facil-
ity plans building additions or remodeling
which includes construction of additional
resident beds, then the ratio of bathing units
shall be reevaluated to meet minimum stan-
dards and the square footage of dining and
living areas shall be reevaluated by the de-
partment at a minimum of 19 square feet
per bed. Conversion of existing living, din-
ing, or activity areas to resident bedrooms
shall not reduce these functions to a total
area of less than 19 square feet per bed. The
dietary department shall be evaluated by the
facility’s registered or licensed dietitian or
architect having knowledge in the design of
food service operations. Such evaluation
shall be provided to the department.

(8) No construction or demolition
shall be started prior to submittal of final
plans to the department for review and ap-
proval. See §145.65 of this title (relating to
Exit Provisions) for remodeling safety re-
quirements.

(h) No building shall be occupied
by residents prior to inspection and ap-
proval to occupy by the department.

(i) Please note that §14541 of this
title specifies many requirements for proce-
dures, policies, and services which should
be studied for proper functional planning
for resident services.

(i  Questions pertaining to archi-
tectural or code requirements should be di-
rected to the department: Texas Department
of Health, 1100 West 49th Street, Austin,
Texas 78756-3188 (Quality Standards Divi-
sion, Architectural Section).

(k) The words "shall” or "must" are
requirements. The word "should" is a rec-
ommendation which is expected to be fol-
lowed unless there is valid reason not to do
so.

() Nothing in these sections shall
be construed as prohibiting a better type of
building or construction, more space, ser-
vices, features, or greater degree of safety
than the minimum requirements specified
herein.

§145.62. Location and Site.

(a) Site approval is normally re-
quired of the local health officer, building
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department, and fire marshal having juris-
diction: Any conditions considered to be a
fire, safety, or health hazard will be grounds
for ‘disapproval of the site by the depart-
ment. New facilities shall not be built in an
area designated as a floodplain of 100 years
or less.

(b) Site grades shall provide for
positive surface water drainage so that there
will be no ponding or standing water on the
designated site. This does not apply to local
government requirements for engineered
controlled run-off holding ponds, etc.

(¢) A new building (or addition)
shall be set back at least 10 feet from the
property lines except as otherwise approved
. by the-department.

(d) Exit doors from the building
shall not open directly onto a drive for
vehicular traffic, but shall be set back at
least six feet from the edge of such drive
(measured from the end of the building wall
in the case of a recessed door) to prevent
accidents due to lack of visual warning.

(e) Walks shall be provided as re-
quired from all exits and shall be of non-
slip surfaces free of hazards. Walks shall be
at least 48 inches wide except as otherwise
approved. Ramps should be used in lieu of
steps where possible for the handicapped
and to facilitate bed or wheelchair removal
in an emergency.

() Outdoor activity, recreational,
and sitting spaces shall be provided and
appropriately designed, landscaped, and
equipped. Some shaded and/or covered out-
side areas are needed. Such areas shall be
designed to accommodate residents in
wheelchairs.

(g) Each facility shall have parking
space to satisfy the needs of residents, em-
ployees, staff, and visitors. In the absence
of a formal parking study, each facility shall
provide for a ratio of at least one parking
space for every four beds in the facility.
This ratio may be reduced slightly in areas
convenient to public parking facilities.
Space shall be provided for emergency and
delivery vehicles. No parking space shall
block or inhibit egress from the outside exit
doors. Parking spaces and drives shall be at
least 10 feet away from windows in bed-
rooms and dining and living areas.

(h) Barriers shall be provided for
resident safety from traffic or other site
hazards by the use of appropriate methods
such as fences, hedges, retaining walls, rail-
ings, or other landscaping. Such barriers
shall not inhibit the free emergency egress
to a safe distance away from the building.

(i) Open or enclosed courts with
resident rooms or living areas opening upon
them shall not be less than 20 feet in the
smallest dimension unless otherwise ap-

proved by the department. Exceptions

would 'be as follows.

(1) Nonparallel wings forming
an acute angle may have a maximum of two
such windows each side less than 20 feet
but not less than 10 feet.

(2) Windows may be separated
by a distance equal to the depth of the court
but not less than 10 feet.

(3) For unusual or unique site
conditions, courts with resident rooms
opening upon them on one side only shall
be not less than 10 feet in the smallest
dimension, provided that the opposite wing
does not contain a hazardous area and the
wall has no openings which could transfer
fire conditions to the resident room side.

() Auxiliary buildings located
within 20 feet of the main building and
which contain hazardous areas such as laun-
dry and storage buildings shall meet the
applicable Life Safety Code requirements
for separation and construction or the build-
ings shall be moved to be 20 feet or farther
away from the main building.

(k) Other buildings on the site shall
meet the appropriate occupancy section or
separation requirements of the Life Safety

ode.

() Fire service and access shall be
as follows.

(1) The facility shall be served
by a paid or volunteer fire department. The
fire department must provide written assur-
ance to the department that the fire depart-
ment can respond to an emergency at the
facility within an appropriately prompt time
for the travel conditions involved.

(2) The facility shall be served
by an adequate water supply that is satisfac-
tory and accessible for fire department use
as determined by the fire department serv-
ing the facility and by the department.

(3) There shall be at least one
readily accessible fire hydrant located
witliin 300 feet of the building. The hydrant
shall be on a minimum six inch service line,
or else there shall be an approved equiva-
lent (such as a storage tank). The hydrant,
its location, and service line, or equivalent
shall be as approved by the local fire de-
partment and the department.

(4) The building shall have suit-
able all-weather fire lanes for access as
required by local fire authorities and the
department. As & minimum, there shall be
access to two sides of the building by an
all-weather lane at least 10 feet wide. Fire
lanes shall have at least 14 feet in clearance
width above grade (two feet each side of the
10-foot roadbed) and be kept free of ob-
structions at all times. All-weather access
lanes shall be no less than a properly con-
structed gravel lane.

§145.63. General Coqsiderations.

(a) Services. Nursing facilities shall
either contain the elements described in this
section or the provider shall indicate the
manner in which the needed services are to
be made available. Each element provided
in the facility must comply with the require-
ments of this subchapter. Appropriate modi-
fications or deletions in space requirements
may be made when services are shared or
purchased.

(b) Sizes. The sizes of the various
departments will depend upon program re-
quirements and organization of services
within the facility. Some functions requiring
separate spaces or rooms in these minimum
requirements may be combined provided
that the resulting plan will not compromise
the best standards of safety and of medical
and nursing practices.

(c) Shared or combined services.
Nursing facilities may be operated together
with hospitals and may share administra-
tion, food- service, recreation, janitor ser-
vice, and physical therapy facilities, but
must otherwise have clearly identifiable
physical separations such as a separate wing
or floor. Nursing facilities with different
levels of care will require identifiable physi-
cal separations. Combined attendant or °
nurse stations and medication room areas
will require some separating construction
features.

(d). Exterior finishes. Unless other-
wise approved by the department, the exte-
rior finish material of buildings classified
(per the National Fire Protection Associa-
tion (NFPA) 220) as fire resistive or pro-
tected noncombustible shall be Class A in
the Life Safety Code. All others shall be
Class A or B in the Life Safety Code. Items
of trim may be of combustible material
subject to approval by the department.
Roofing shall be Underwriter Laboratories
(UL) listed as Class A or B.

(e) Interior finishes.

(1) Life Safety Code require-
ments for new construction shall be applica-
ble for interior finish of walls, ceilings, and
floors.

(2) Documentation of finishes,
such as copies of lab test reports, material
labels, etc., is required.

(f) Corridor travel distance. Corri-
dor travel from the nurse station to the
farthest resident room must assure prompt
service to the resident. The normal travel
for nursing efficiency is considered to be
not over 85 feet and shall not exceed 150
feet.

(8 Accessibility for individuals
with disabilities. The facility shall meet the
provisions and requirements concerning ac-

¢ Adopied Sections

April 23, 1993 18 TexReg 2629



cessibility for individuals with disabilities in
the following laws: the Americans with
Disabilities Act of 1990 (Public Law
101-336; Title 42, United States Code,
Chapter 126); Title 28, Code of Federal
Regulations, Part 35; Texas Civil Statutes,
Article 9102; and Title 16, Texas Adminis-
trative Code, Chapter 68. Plans for new
construction, substantial renovations, modi-
fications, and alterations shall be submitted
to the Texas Department of Licensing and
Regulation (Attn: Elimination of Architec-
tural Barriers Program) for accessibility ap-
proval under Article 9102.

(h)  Handrails. Handrails shall be
provided on each side of all resident use
corridors. Handrails for other areas should
be provided as needed to facilitate resident
movement or egress. Design of handrails
shall be in accordance with the American
National  Standards Institute (ANSI)
All7.1. Such handrails may extend into the
minimum required corridor width without
widening the corridor (i.e., in an eight foot
wide corridor, handrails may project up to 3
122 inches on each side). Reference
§145.72(a)(8) and (9) of this title (relating
to Miscellaneous Details) for handrail de-
tails,

§145.64. Architcctural Space Planning and
Utilization. For supplemental information
to this section see §145.141 of this title
(relating to Plans, Approvals, and Construc-
tion Procedures) for drawings and specifica-
tions required for review and construction
purposes.

(1) Resident bedrooms. Each
resident bedroom shall meet the following
requirements.

(A) The maximum room ca-
pacity shall be four residents.

(B) No more than 25% of the
total licensed beds shall be in bedrooms
with more than two beds each.

(C) Minimum bedroom area,
excluding toilet rooms, closets, lockers,
wardrobes, alcoves, or vestibules, shall be
100 square feet in single occupancy rooms
and 80 square feet per bed in multi-bed
rooms,

(D) The minimum room di-
mension shall be 10 feet. The room shall be
designed to provide at least 36 inches be-
tween beds and 24 inches between any bed
and the adjacent (parallel) wall.

(E) Each room shall have at
least one operable outside window arranged
and located so that it can be easily opened
from the inside without the use of tools or

keys. The maximum allowable sill height
(to opening) shall not exceed 36 inches
above the floor. All operative windows
shall have insect screens. The minimum
area of window(s) in each bedroom shall
equal at least 16 square feet or 8.0% of the
room area, whichever is larger.

(F) Each room shall have
general lighting, bed reading lights, and
night lighting. The night light shall be
switched just inside the entrance to each
resident room with a silent type switch. A
durable nonglare (opaque front panel) read-
ing light securely anchored to the wall,
integrally wired, shall be provided for each
resident bed. The switch shall be within
reach of a resident in the bed.

(G) Two duplex (or a
fourplex) grounding type receptacles shall
be provided beside the head of each bed.
Other walls shall have duplex receptacles as
needed for TV, radio, razors, hairdryess,
clocks, etc. and/or as required by the NFPA
70. National Electrical Code, NFPA 70, is a
registered trademark of the National Fire
Protection Association, Inc., Quincy, Mas-
sachusetts 02269.

(H) Each resident shall have
access to a toilet room without entering the
general corridor area. One toilet room shall
serve no more than two resident rooms. The
toilet room shall contain a water closet and
a lavatory. The lavatory may be omitted
from a toilet room which serves two bed-
rooms if each such resident room contains a
lavatory. See paragraph (3)(A) of this sec-
tion for baths and other toilet facility re-
quirements.

(I) Each resident shall have a
bed with a comfortable mattress, a bedside
stand with at least two enclosed storage
spaces, a dresser, and closet or wardrobe
space providing privacy for clothing and
personal belongings. Clothes storage space
shall provide at least 22 inches of lineal
hanging space per bed and have closable
doors. Chairs and space shall be provided
for use by residents andfor visitors.

(3) Al beds shall have provi-
sions for accepting castors with wheel-
locking devices, and all bedfast resident
beds shall have castors installed.

(K) Each room shall open
onto an exit corridor and shall be arranged
for convenient resident access to dining,
living, and bathing areas.

(L) Visual privacy (such as
cubicle curtains) shall be available for each

resident in multi-bed rooms. Design for pri-
vacy shall not restrict resident access to
entry, lavatory, or toilet, nor shall it restrict
bed evacuation or obstruct sprinkler flow
coverage.

(M) At least one noncombus-
tible wastebasket shall be provided in each
bedroom.

(N) See the requirements in
§145.71(d) (4) of this title (relating to Elec-
trical Requirements) for nurse call systems.

(2) Nursing service areas. The
service areas listed below shall be located in
or readily available to each nursing unit.
The size and disposition of each service
area will depend upon the number and types
of to be served. Each service area may
be arranged and located to serve more than
one nursing unit, but at least one such ser-
vice area shall be provided on each nursing
floor. The maximum distance from a resi-
dent room door to a nurse station shall be
150 feet.

(A) Nurse stations shall be
provided with space for nurses’ charting,
doctors’ charting, and storage for adminis-
trative supplies. Nurses’ stations shall be
located to provide a direct view of resident
corridors. A direct view of resident corri-
dors is acceptable if a person can see down
the corridors from a point within 24 inches
of the outside of the nurse station counter or
wall.

(B) Lounge and toilet
room(s) shall be provided for nursing staff.

(C) Lockers andfor security
compartments shall be provided for the
safekeeping of personal effects of staff.
These shall be located convenient to the
duty station of personnel or in a central
location.

(D) Clean utility room(s)
shall contain a work counter, sink with high
neck faucet with lever controls, and storage
facilities. It shall be part of a system for
storage and distribution of clean and sterile
supply materials.

(B) Soiled utility room(s)
shall contain a water closet or equivalent
flushing rim fixture, a sink large enough to
submerge a bedpan with spray hose and
high neck faucet with lever controls, work
counter, waste receptacle, and linen recepta-
cle. It shall be part of a system for collec-
tion and cleaning or disposal of soiled
utensils or materials. A separate handwash
sink shall be provided if the bedpan disin-
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fecting sink cannot normally be used for
handwashing.

(F) Provision shall be made
for convenient and prompt 24-hour distribu-
tion of medication to residents. The medica-
tion preparation room shall be under the
nursing staff’s visual control and contain a
work counter, refrigerator, sink with hot
and cold water, and locked storage for bio-
logicals and drugs and shall have a mini-
mum area of 50 square feet. The minimum
dimension shall be five feet six inches. An
appropriate air supply shall be provided to
maintain adequate temperature and ventila-
tion for safe storage of medications. For
purposes of storage of unrefrigerated medi-
cations, the room temperature shall be
maintained between 59 degrees and 86 de-

grees F.

(G) Provision shall be made
for separate closets or room for clean lin-
ens. Corridors shall not be used for folding
or cart storage. Storage rooms shall be lo-
cated and distributed in the building for
efficient access to bedrooms.

(H) Soiled linen rooms shall
be provided as required in paragraph (12) of
this section.

(D A nourishment station(s)
is usually required in all but the smaller
facilities and shall contain a sink equipped
for handwashing, equipment for serving
nourishment between scheduled meals, re-
frigerator, and storage cabinets. Ice for resi-
dents’ service and treatment shall be
provided only by icemaker units. This sta-
tion may be furnished in a clean utility
room.

() An equipment storage
room shall be provided for equipment such

as intravenous stands, inhalators, air
mattresses, and walkers.
(09] Parking spaces for

stretchers and wheelchairs shall be located
out of the path of normal traffic.

(3) Residents' bathing and toilet
facilities.

(A) Bathtubs or showers
shall be provided at the rate of one for each
20 beds which are not otherwise served by
bathing facilities within residents’ rooms.
At least one bathing unit shall be provided
in each nursing unit. Each tub or shower
shall be in an individual room or enclosure
which provides space for the private use of
the bathing fixture, for drying and.dressing,
and for a wheelchair and an attendant, Bach
general use bathing room (those not directly
serving adjoining bedrooms) shall be pro-
vided with at least one water closet (in a
stall, room, or area for privacy) and one
lavatory. Such bathing room(s) shall be lo-
cated conveniently to the bedroom area it
serves and shall not be more than 100 feet
from the farthest bedroom. See require-
ments in paragraph (1)(H) of this section for
resident toilets at bedrooms. Each facility
shall provide at least one whirlpool tub unit
as one of the required bathing units.

(B) At least 50% of bath-
rooms and toilet rooms, fixtures, and acces-
sories shall be designed and provided to
meet criteria under the Americans with
Disabilities Act for individuals with
disabilities unless otherwise approved by
the department.

(C) Al rooms containing
bathtubs, sitz baths, showers, and water
closets, subject to occupancy by residents,
shall be equipped with swinging dcors and
hardware which will permit access from the
outside in any emergency.

(D) Bathing areas shall be
provided with safe and effective auxiliary or
supplementary heating, Bathing areas shall
be free of drafts and shall have adequate
exhaust ducted to the outside to minimize
excess moisture retention and resulting
mold and mildew problems.

(E) Tubs and showers shall
be provided with slip proof bottoms.

(F) Lavatories and
handwashing facilities shall be securely an-
chored to withstand an applied downward
load of not less than 250 pounds on the
front of the fixtures.

(G) Provision shall be made
for sanitary hand drying at lavatories. Thers

shall be paper towel dispensers, or separate
towel racks separate toothbrush holders, etc.

(H) Mirrors shall be arranged
for convenient use by residents in wheel-
chairs as well as by residents in a standing
position and the minimum size shall be 15
inches in width by 30 inches in height, or
tilt type.

(D Rooms with toilets shail
be provided with effective forced air ex-
haust ducted to the exterior to help remove
odors. Ducted manifold systems are recom-
mended for some multiple type installa-
tions,

() Floors, walls, and ceilings
shall have nonabsorbent surfaces, be
smooth, and easily cleanable.

(4) Sterilizing and disposal fa-
cilities.

(A) An effective system for
sterilization of equipment and supplies shall
be provided.

(B) Space and facilities shall
be provided for the sanitary storage of
waste by incineration, mechanical destruc-
tion, compaction, containerization, removal,
or by a combination of these techniques.

(5) Resident living  areas.
Social-diversional spaces such as living
rooms, dayrooms, lounges, sunrooms, etc.,
shall be provided on a sliding scale as fol-
lows:
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Number of Beds

4-15
1620 ¢ -
21-25
26-30
31-35
36-40
41-50
51-60

61 and over

(A) Where a required way of
exit (or a service way) is through such
living (or dining) area, a pathway equal to
the corridor width will normally be de-
ducted for calculation purposes and dis-
counted from that area. Such exit pathways
must be kept clear of obstructions.

(B)  Each resident living
room and dining rcom shall have at least
one outside window. The window area shall
be equal to at least 8.0% of the total room
floor area. Skylighting may be used to ful-
fill one-half of the 8.0% minimum area.

(C) See §145.61(f) of this ti-
tle (relating to Introduction and Apphca-
tion) for bed capacity increases to existing
facilities.

(D) Open or enclosed seating
space shall be provided within view of the
main nurse station that will allow fumiture
or wheelchair parking that does not obstruct
the corridor way of egress. ¢

(6) Dining space. Dining space
shall be adequate for the number of resi-
dents served, but no less than 10 square feet
per resident bed. See §145.61(f) of this title
for bed capacity increases to existing facili-

(7) Dietary facilities.

(A) Kitchens (main/dietary)
shall be as follows.

(i) Kitchens will be eval-
uated on the basis of their performance in
the sanitary and efficient preparation and
serving of meals to residents. Consideration
shall be given to planning for the type of
meals served, the overall building design,
the food service equipment, arrangement,
and the work flow involved in the
preparation and delivery of food. Plans shall
include a large-scale detailed kitchen layout
designed by a registered or licensed dieti-

Area Per Bed (Mini |
18 square feet (Minimum 144 square feet)

. 17-square feet
16 square feet
15 square feet
14 square feet
13 square feet
12 square feet
11 square feet

10 square feet (Example: 100 beds = 1,000

|

tian or architect having knowledge in the
design of food service operations.

(i) Kitchens shall be de-
signed so that room temperature at peak
load (summertime), shall not exceed a tem-
perature of 85 degrees Fahrenheit measured
over the room at the five-foot level. The
amount of supply air shall take into account
the large quantities of air that may be ex-
hausted at the range hood and dishwashing
area.

(iii)  Operational equip-
ment shall be provided as planned and
scheduled by the facility consultants for
preparing and serving meals and for refrig-
erating and freezing of perishable foods, as
well as equipment in, and/or adjacent to, the
kitchen or dining area for producing ice.

(iv) Facilities for washing
and sanitizing dishes and cooking utensils
shall be provided. Such facilities shall be
demgned based on the number of meals
sérved and the method of serving (perma-
nent or disposable dishware, etc.). As a
minimum, the kitchen shall contain a multi-
compartment sink large enough to immerse
pots and pans. In all facilities. a mechanical
dishwasher is required for washing and san-
itizing dishes. Separation of soiled and
clean dish areas shall be maintained, includ-
ing air flow.

v A vegetable
preparation sink shall be provided. It shall
be separate from the pot sinks.

. (vi) A supply of hot and
cold water shall be provided. Hot water for
sanitizing, purposes shall be 180 degrees
Fahrenheit or the manufacturer’s suggested
temperature for chemical sanitizers. For me-
chanical dishwashers the temperature mea-
surement is at the manifold.

(vii) A kitchen shall be
provided with a hand-washing lavatory in
the food preparation area with hot and cold
water, soap, paper towel dispenser, and
waste receptacle. The dish room area shall
have ready access to a handwashing lava-

tory.

square feet

(viii)  Staff rest room fa-
cilities with lavatory shall be directly acces-
sible to kitchen staff without traversing
resident use areas. The rest rcom door shall
not open directly into the kitchen (i.e., pro-
vide a vestibule).

(ix) Janitorial facilities
shall be provided exclusively for the kitchen
and shall be located in the kitchen area.

(x) Nonabsorbent smooth
finishes or surfaces shall be used on kitchen
floors, walls, and ceilings. Such surfaces
shall be capable of being routinely .cleaned
and sanitized to maintain a healthful envi-
ronment. Counter and cabinet surfaces, in-
side and outside, shall alsc have smooth,
cleanable, relatively nonporous finishes.

(xi) Operable windows
shall have insect screens provided.

(xii) Doors between
kitchen and dining or serving areas shall
have 1/4 inch fixed wire glass view panel
mounted in a steel frame. Reference
§145.68(d) of this title (relating to Hazard-
ous Areas) .

(xili) See §145.68 of this
titte for hazardous area requirements.
(xiv) A garbage can or

cart washing area with drain and hot water
shall be provided.

(xv) Floor drains shall be
provided in the kitchen and dishwashing
areas. '

(xvi) Vapor removal from
cooking equipment shall be designed and
installed in accordance with NFPA 96.

(xvii) Grease traps shall
be provided as required.

(xviii) See §145.61(f) of
this title for bed capacity increases to exist-
ing facilities.

(B) Food storage areas shall

be as follows.

(i) Food storage areas
shall provide for storage of a seven-day
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minimum supply of nonperishable foods at
all times.

(ii) Shelves shall be ad-
justable wire type. Walls and floors must
have a nonabsorbent finish to provide a
cleanable surface. No foods shall be stored
on the floor; dollies, racks or pallets may be
used to elevate foods not stored on shelv-

. ing.

(i) Dry foods storage
shall have an effective venting system to
provide for positive air circulation.

(iv) The maximum room
temperature for food storage shall not ex-
ceed 85 degrees F at any time. The mea-
surement shall be taken at the highest food
storage level but not less than five feet from
the floor.

(v) Food storage areas
may be located apart from the food
preparation area as long as there is space
adjacent to the kitchen for necessary daily
usage.

(C) Auxiliary serving kitch-
ens (not contiguous to food
preparation/serving area) shall be as fol-
lows.

(i) Where service areas
other than the kitchen are used to dispense
foods, these shall be designated as food
service areas and shall have equipment for
maintaining required food temperatures
while serving.

(ii) Separate food service
areas shall have hand-washing facilities as a
part of the food service area.

(i)  Finishes of all sur-
faces, except ceilings, shall be the same as
those required for dietary kitchens or com-
parable areas.

(8  Administrative and public
areas.

(A) The following elements
shall be provided in the public area.

(i) The entrance shall be
at grade level, sheltered from the weather
and able to accommodate wheelchairs. A
drive-under canopy shall be provided for
the protection of residents or visitors enter-
ing or leaving a vehicle. The latter may be a
secondary entrance.

(ii) The lobby shall in-
clude:

(I) storage space for
wheelchairs (if more than one is kept avail-
able);

(II) a reception and/or
information area (may be obviously adja-
cent to lobby) ;

() waiting space(s);

(IV) public toilet facil-
ities for individuals with disabilities (may
be adjacent to lobby);

(V) public access tele-
phone(s), at least one, shall be installed\to
meet standards under the Americans with
Disabilities Act; and

(VI) drinking  foun-
tain(s). These may be provided in a com-
mon public area and at least one shall be
installed to meet standards under the Ameri-
cans with Disabilities Act.

(iii) A lobby may also be
use-designed to satisfy a portion of the min-
imum ar=s required for resideat living room
space. ‘

(B) The foliowing shall be
provided in the administrative area:

(i) general or individual
offices(s) for business transactions, medical
and financial records, administrative and
professional staff, and for private interviews
relating to social service, credit, and admis-
sions;

(i) a multipurpose room
for conferences, meetings, and health edu-
cation purposes including facilities for
showing visual aids; and

(iii) storage and work
area for office equipment and supplies shall
be provided and accessible to the staff using
such items.

(C) Toilet facilities for the
disabled shall be available in the building.

(9) Physical therapy facilities.

(A) Physical therapy facili-
ties shall be provided if required by the
treatment program and may include the fol-
lowing: :

(i) treatment area(s) with
space and equipment for thermotherapy,
diathermy, ultrasonics, and hydrotherapy;
provision for cubicle curtains around each
individual treatment area; hand-washing fa-
cility(ies) (one lavatory or sink may serve
more than one cubicle); and facilities fot the
collection of soiled linen and other material
that may be used in the therapy;

(i) an exercise area;

(iii) storage for clean
linen, supplies, and equipment used in ther-
apy,

(iv)  residents’ dressing
areas, showers, lockers, and toilet rooms if

the therapy is "such that these would be
needed at the area;

(v) service sink located
near therapy area; and

(vi) wheelchair
stretcher storage.

and

(B) The facilities stated in
subparagraph (A)(iii) -(vi) of this paragraph
may be planned and arranged for shared use
by occupational therapy residents and staff
if the treatment program reflects this shar-
ing concept.

(10) Occupational therapy. Oc-
cupational therapy shall be provided if re-
quired by the treatment program. The
following may be included:

(A) an activities area which
shall include sink or lavatory and facilities
for collection of waste products prior to
disposal; and

(B) storage for supplies and
equipment used in the therapy.

(11)  Personal grooming area
(barber/beauty shop). A separate room with
appropriate equipment shall be provided for
hair care and grooming needs of residents in
facilities with over 60 beds.

(12) Laundryflinen services.

(A) On-site processing shall
be as follows.

(i) Due to the high inci-
dence of fires in laundries, it is highly rec-
ommended that the laundry be in a separate
building 20 feet or more from the main
building. If the laundry is located within the
main building it shall be separated by mini-
mum one-hour fire construction to structure
above, and sprinklered, and shall be located
in a remote area away from resident sleep-
ing areas. Access doors shall be from the
exterior or interior nonresident use area
such as a service corridor (not required exit)
which is separated from the resident area.

(ii) If linen is to be pro-
cessed on the site, the following shall be
provided:

(I) a soiled linen re-
ceiving, holding, and sorting room with a
rinse sink. This area shall have a floor drain
and forced exhaust to the exterior which
shall operate at all times there is soiled
linen being held in the area;

(I) a laundry process-
ing room with equipment which can process
seven days needs within a regularly sched-
uled work week. Hand-washing facilities
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shall be provided. The washer area shall
have a floor drain;

() storage for laun-
dry supplies;

(IV) a clean linen in-
spection and mending room or area and a
folding area;

(V) a clean linen stor-
age, issuing, or holding room or area;

(V) a janitors’ closet
contsining a floor receptor or service sink
ang storage space for housekeeping equip-
ment and supplies; and

(VII) sanitizing (wash-
ing) facilities and a storage area for carts.

(iii) Soiled and clean op-
erations shall be planned to maintain sani-
tary flow of functions as well as air flow. If
cars containing soiled linens from resident
rooms are not taken directly to the laundry
arep, intermediate holding rooms shall be
provided and located convenient to resident
bedroom areas.

' (iv) Laundry areas shall
have adequate air supply and ventilation for
staff comfort without having to rely on
opening a door that is part of the fire wall
separation.

(v) Provisions shall be
made to exhaust heat from dryers and to
separate dryer make-up air from the habit-
able work areas of the laundry.

(B) For off-site linen pro-
cessing, the following shall be provided on
the premises:

(i) a soiled linen holding
room (provided with adequate forced ex-
haust ducted to the exterior);

(ii) clean linen receiving,
"holding, inspection, sorting or folding, and
storage room(s); and

(iii)  sanitizing facilities
and storage area for carts.

(C) Resident use laundry, if
provided, shall be limited to not more than
one residential type washer and dryer per
laundry room. This room shall be classified
as a hazardous area as in accordance with
the Life Safety Code.

(13) General storage.

(A) A  general  storage
room(s) shall be provided as needed to ac-
commodate the facility’s needs. It is recom-

mended that such area provide at least twp
square feet per resident bed. This area
would be for such items as extra beds,
mattresses, appliances, and other furnishing
and supplies.

(B) Storage space with pro-
visions for locking and security control
should be provided for residents’ personal
effects which are not kept in his or her
room.

(14) Janitors’ closet. In addition
to the janitors’ closet called for in certain
departments, a sufficient number of jani-
tors’ closets shall be provided throughout
the facility to maintain a clean and sanitary
environment. These shall contain a floor
receptor or service sink and storage space
for housekeeping equipment and supplies.

(15) Maintenance/engineering
service and equipment areas. Space and fa-
cilities for adequate preventive maintenance
and repair service must be provided. The
following spaces are needed (it is suggested
that these be part of a separate laundry
building or area).

(A) A storage area for build-
ing and equipment maintenance supplies,
tools, and parts shall be provided.

(B) A space for storage of
yard maintenance equipment and supplies,
including flammable liquids bulk storage,
shall be provided separate from the resident
occupied facility.

(C) A  maintenance/repair
workshop of at least 120 square feet and
equipment to support usual functions is rec-
ommended.

(D) A suitable office or desk
space for the maintenance person(s) is rec-
ommended (this may be located within the
previously stated repair shop area) with
space for catalogs, files, and records.

(16) Oxygen. The storage and
use of oxygen and equipment shall meet
applicable NFPA standards for oxygen, in-
cluding NFPA 56F.

Coutact: Phillip A. Holder, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100. ,
§145.65. Exit Provisions. Exit provisions,
including doors, corridors, stairways, and
other exitways, locks, and other applicable
items shall conform to the requirements of
the Life Safety Code concerning means of
egress and of this section in order to assure
that residents can be rapidly and easily
evacuated from the building at all times, or
from one part of the building to a saje area
of refuge in another part of the building.

(1) Bedroom space arrangement
and doors and corridors shall be designed
for - evacuation of bedfast residents by
means of rolling the bed to a safe place in
the building or to the outside.

(2) Public assembly, common
living rooms, dining rooms, etc., with a
capacity of 50 or more persons or greater
than 1,000 square feet shall have two means
of exit remote from each other.
Outswinging doors with panic hardware
shall be provided for these exits.

(3) Exit doors and ways of
egress shall be maintained clear and free for
use at all times. Furnishings, equipment,
carts, etc., shall not be left to block egress
at any time.

(4) Steps in interior ways of
egress are prohibited. If changes of eleva-
tion are necessary within ways of egress,
approved ramps (maximum slope of 1:12)
shall be used.

(5) Any remodeling, construc-
tion, additions, etc., of occupied buildings
which involve exitways and exit doors shall
be accomplished without compromising the
exits or creating a dead end situation at any
time, Acceptable alternate temporary exits
may be approved, or resideni(s) in the area
invoived may have to be relocated until
construction blocking the exit is completed.,,
Other basic safety features such as fire
alarms, sprinkler systems, and emergency
power shall also be maintained operational.

(6) Doors in means of egress
shall be as follows.

(A) Locking hardware or de-
vices which are capable of preventing or
inhibiting immediate egress shall not be
used in any room or area that can be occu-
pied.

(B) A latch or other fasten-
ing device on an exit door shall be provided
with a knob, handle, panic bar, or similar
releasing device. The method of operation
shall be obvious in the dark, without use of
a key, and operable by a well known one-
action operation that will easily operate
with normal pressure applied to the door or
to the device toward the exterior. Locking
hardware which prevents unauthorized entry
from the outside (only) is permissible. Per-
manently mounted hold-open devices to ex-
pedite emergency egress and prevent
accidental lock-out shall be provided for
exterior exit doors as well as self closing
devices.

(C) No screen or storm door
shall swing against the direction of exit
travel where main doors are required to
swing out.
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(D) To md in control of wan-

dering residents, buzzers or other sounding

devices may be used to announce the unau-
thorized use of an exit door. Other methods
include approved emergency exit door locks
or fencing (with gate) outside of exit doors
which enclose a space large enough to al-
low the space to be an exterior area of
egress and refuge away from the building.

(E) Inactive leaves of double
doors may have easily accessible and easily
operable bolts if the active leaf is 44 inches
wide. Center mullions are prohibited.

(F) Resident baths or toilets
having privacy locks will require that keys
or devices for opening the doors are kept
readily available to the staff.

(G) Folding or sliding doors
shall not be used in exit corridors or
exitways. Sliding glass doors may be used
as secondary doors from residents’ bed-
rooms to grade or tq a balcony, or as sec-
ondary doors in certain other areas where
the primary designated exit door require-
ments are met. Doors to bathroom and other
resident-use areas shall be the side-hinged
swinging type. Corridor doors to rooms
shall swing into the room or be recessed so
as not to extend into the corridor when
open: doors ordinarily kept closed, how-
ever, may be excepted. Corridor door
frames shall be steel in accordance with the
Life Safety Code.

(7)  Horizontal exits, if pro-
vided, shall be according to the Life Safety
Code.

(8 Areas outside of exterior exit
doors (exit discharge) shall be as follows.

(A) Provision shall be made
to accommodate and facilitate continuation
of emergency egress away from a building
for a reasonable distance beyond the outside
exit door, especially for movement of non-
ambulatory residents in wheelchairs and
beds. Any condition which may retard or
halt free movement and progress outside the
exit doors will not be allowed. Ramps shall
be used outside the exit doors in lieu of
steps whenever possible. :

(B) The landing outside of
each exit door shall be essentially the same
elevation as the interior floor and level for a
distance equal to the door width plus at
least four feet. Generally, the difference in
floor elevation at an exterior door shall not
be over 1/2 inch with the outside slope not
to exceed 1/4 inch per foot sloping away
from the door for drainage on the exterior.
In locations north of the +20 F Isothermal

Line as defined in the American Society of
Heating,  Refrigerating, and ir-
Conditioning Engineers (ASHRAE) Hand-
book of Fundamentals, the landing outside
of all exit doors shall be protected from ice
build-up which would prohibit the door
from opening and be a slip hazard.

(C) Emergency egress light-
ing immediately outside of exit doors is
required as a part of the building emergency
lighting system. Photocell devices may be
used to turn lights off during daylight hours,

(9) The requirements of emer-
gency lighting system shall be in accord-
ance with §145.71 of this title (relating to
Electrical Requirements).

(10) Requirements for interior
finishes of egress (flame spread of floor,
walls, and ceiling finishes) shall be in ac-
cordance with the Life Safety Code. The
interior finishes of other areas shall be in
accordance with §145.63(e) of this title (re-
lating to General Considerations).

§145.70. Mechanical Requirements. The
design of the mechanical systems shall be
done by or under the direction of a regis-
tered professional (mechanical) engineer ap-
proved by the Texas State Board of
Registration for Professional Engineers to
operate in Texas, and the parts of the plans
and specifications covering mechanical de-
sign shall bear the legible seal of the engi-
neer. Building services pertaining to
utilities; heating, ventilating, and air-
conditioning systems; vertical conveyors;
and chutes shall be in accordance with the
Life Safety Code. Required plumbing fix-
tures shall be in accordance with the Life
Safety Code and §145.64 of this title (relat-
ing to Architectural Space Planning and
Utilization) in specific use areas.

(1) Plumbing.

(A) All plumbing systems .

shall be designec and installed in accord-
ance with the requirements of the plumbing
code of the municipality. In the absence of
a municipal code, & nationally recognized
plumbing code shall be used, such as the
Standard Plumbing Code of the Southern
Building Code Congress International, Inc.
Any discrepancy between an applicable
code and these standards shall be called to
the attention of the department for resolu-
tion.

(B) Supply systems shall as-
sure an adequacy of hot and cold water. An
average rule of thumb design for hot water
for resident usage (at 110 degrees Fahren-
heit) is to provide 6 1/2 gallons per hour per
resident in addition to kitchen and laundry
use.

(C) Water supply shall be
from a department approved system or from
a system regulated by an entity responsible
for water quality in that jurisdiction as ap-
proved by the department.

(D) The sewage system shall
connect to a, department approved system
or to a system regulated by an entity re-
sponsible for water quality in that jurisdic-
tion as approved by the department.

(BE) The minimum ratio of
fixtures to residents shall be as required in
§145.64(3) of this title.

(F) For design calculation
purposes, resident-use hot water shall not
exceed 110 degrees Fahrenheit at the fix-
ture. (For purposes of conforming to licen-
sure requirements, an operating system
providing water from 100 degrees Fahren-
heit to 115 degrees Fahrenheit will be ac-
ceptable.) Hot water for laundry and kitchen
use shall be normally 140 degrees Fahren-
heit except that dish sanitizing, if done by
hot water, shall be 180 degrees Fahrenheit.

(G) Water closets raised to
provide a seat height 17 inches to 19 inches
from the floor is required for persons with
disabilities.

(H) Showers for wheelchair
residents shall not have curbs. Tub and
shower bottoms shall have slip resistant sur-
face. Shower and tub enclosures, other than
curtains, shall be of tempered glass, plastic,
and other safe materials.

() Drinking fountains shall .
not extend into exit corridors.

(1) Fixture controls easily
operable by residents shall be provided
(such as lever type).

(K) Plumbing fixtures for
residents shall be vitreous china or porce-
lain finished cast iron or steel unless other-
wise approved by the department. Bathing
units constructed of class B fire rated fiber-
glass are acceptable for use.

(L) Hand-washing sinks for
staff use are required in many areas
throughout the facility in accordance with
§145.64 of this title (relating to Architec-
tural Space Planning and Utilization). Lava-
tories are required to be provided adjacent
to water closets in each area.

(M) The soiled utility room
shall be provided with a flushing device
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such as a water closet with bedpan lugs, a
spray hose with a siphon breaker or similar
device, such as g high neck faucet with
lever-controls and a deep sink that is large
enough to submerse & bedpan. A sterilizer
for sanitizing may be used in place of a
deep sink.

(N) Siphon breakers or
back-flow preventers are required for any
hose or pipe connection at a plumbing fix-
ture that could be submerged causing back-
flow cross-contamination. All potable water
supply lines shall have back-flow preven-
tion devices in accordance with water distri-
bution regulations of the department.

(O) Clean-outs for waste pip-
ing lines shall be provided and located so
that there is the least physical and sanitary
hazard to residents. Where possible, clean-
outs shall open to the exterior or areas
which would not spread contamination dur-
ing clean-out procedures.

(2) Heating, ventilating, and air-
conditioning systems.

(A) Heating, ventilating, and
air-conditioning systems shall be designed
and installed in accordance with the Heat-
ing, Ventilating, and Air-Conditioning
Guide of the American Society of Heating,
Refrigerating, and Air-Conditioning Engi-
neers (ASHRAE), except as may be modi-
fied herein.

(B) Heating, veatilating, and
air-conditioning systems shall meet the re-
quirements of the Life Safety Code and
NFPA 90A. The plans shall have a state-
ment verifying that the systems are de-
signed to conform to NFPA 90A.
Requirements for conditions related to
smoke compartmentation shall be in accord-
ance with §145.66 of this title (relating to
Smoke Compartmentation (Subdivision of
Building Spaces)).

{C) Systems using liquefied
petroleum gas fuel shall meet the require-
ments of the Railroad Commission of Texas
and NFPA 54,

(D) The heating system shall
be designed, installed, and functioning to be
able to maintain a temperature of at least 75
degrees Fahrenheit for all areas occupied by
residents. For all other occupied areas, the
indoor design temperature shall be at least
72 degrees Fahrenheit. The cooling system
shall be designed, installed, and functioning
to be able to maintain a temperature of not
more than 78 degrees Fahrenheit. Occupied
areas generating high heat, such as kitchens,
shall be provided with a sufficient cool air
supply to maintain a temperature not ex-

ceeding 85 degrees Fahrenheit at the five-
foot level (with doors kept closed as re-
quired by the Life Safety Code for hazard-
ous areas). Supply air volume must be
approximately equal to the air volume ex-
hausted to the exterior for such areas.

(E) Air systems shall provide
for mixing at least 10% outside air for the
supply distribution. Blowers for central
heating and cooling systems shall be de-
signed so that they may run continuously.

(F) Floor furnaces, unvented
space heaters, and portable heating units are
not to be used. Heating devices or appli-
ances must not be a burn hazard (to touch)
to residents.

(G) A combustion fresh air
inlet shall be provided to all gas or fossil
fuel operated equipment in steel ducts or
passages from outside the building in ac-
cordance with NFPA 54. Such rooms shall
also be vented to the exterior to exhaust
heated ambient air in the room. Combustion
air will require one vent within 12 inches of
the floor and one vent within 12 inches of
the ceiling.

(H), The location and design
of air diffusers, registers, return air grilles,
etc., shall be such that residents are not in
harmful or excessive drafts in their normal
usage of the room. '

(I) In areas requiring control
of sanitation, the air flow shall be from the
clean area to the dirty area. Air supply to
food preparation areas shall not be from air
which has circulated resident bedrooms,
baths, etc.

(3) Air from unsanitary areas
such as janitors closets, soiled linen soiled
utility, and soiled area of laundry rooms,
etc., shall not be returned and recirculated
to other areas.

(K) Intakes for fresh outside
air shall be located sufficiently distant from
exhaust outlets or other areas or conditions
which may contaminate or otherwise pollute
the incoming fresh air. Fresh air inlets shall
be appropriately screened to prevent entry
of debris, rodents, animals, etc. Provision
shall be made for access to such screens for
periodic inspection and cleaning to elimi-
nate clogging or air stoppage (see paragraph
(3)(C)(i) of this section).

(L) Systems shall be de-
signed as much as possible to avoid having
ducts passing through fire walls or smoke
barrier walls. All openings or duct penetra-

tions in such walls shall be provided with

"approved automatic dampers. Smoke damp-

ers at smoke partitions shall close automati-
cally upon activation of the fire alarm
system to prevent the flow of air or smoke
in either direction.

(M) Clear view panels shall
be provided in the duct to check for proper
operation of each smoke damper on a rou-
tine basis. View panels may also serve as
access for maintenance or a separate access
panel shall be provided. Access panels shall
be provided (in ceiling or side wall) and
location of dampers shall be identified on
wall or ceiling of occupied area below.

(N) Fusible links are not ap-
proved for smoke dampers.

(O) Central air supply sys-
tems and/or systems serving means of
egress shall automatically and immediately
shut down upon activation of the fire alarm
system. (An exception shall be approved
engineered smoke removal systems.)

(P) Ducts shall be of metal
or other approved noncombustible material.
Cooling ducts shall be insulated against
condensation drip.

(3) Ventilating and exhaust.

(A) General ventilating sys-
tems shall be in accordance with paragraph
(2) of this subsection.

(B) Provisions for natural
ventilation using windows or louvers shall
be incorporated into the building design
where possible and practical. Such windows
or louvers shall have insect screens.

(C) Details for the ventila-
tion system are set out in this subparagraph.
All air-supply and air-exhaust systems shall
be mechanically-operated. The ventilation
rates shown in the table in clause (xi) of this
subparagraph shall be considered as mini-
mum ucceptable rates and shall not be con-
strued as precluding the use of higher
ventilation rates.

(i) Outdoor air intakes
shall be located as far as practical (but
normally not less than 10 feet) from exhaust
outlets or ventilating systems, combustion
equipment stacks, medical vacuum systems,
plumbing vent stacks, or from areas which
may collect vehicular exhaust and other
noxious fumes.

(i) The ventilation sys-
tems shall be designed and balanced to pro-
vide the pressure relationship as shown in
the table in clause (xi) of this subparagraph.
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A final engineered system air balance report
will be required for the completed system to
be furnished and certified by the installer.

(iii) The bottoms of venti-
lation openings shall be not less than three
inches above the floor of any room.

(iv) Doors protecting cor-
ridors or ways of egress shall not have air
transfer grilles or louvers. Corridors shall
not be used to supply air to or exhaust air
from any room except that air from corri-
dors may be used as make-up air to venti-
late small toilet rooms, janitor’s closets, and
small electrical or telephone closets opening
directly on corridors, provided that such
ventilation can be accomplished by door
undercuts not exceeding 3/4 inches.

(v) All exhausts shall be
continuously ducted to the exterior. Ex-

hausting air into attics or other spaces is not
permitted. Duct material shall be steel.

(vi) All central ventilation
or air-conditioning systems shall be
equipped with filters of sufficient efficiency
to minimize dust and lint accumulations
throughout the .system and building includ-
ing supply and return plenums and
ductwork. Filters with efficiency rating of
80% or greater (based on ASHRAE) are

recommended. Filters for individual room

units shall be as recommended by the
equipment manufacturer. Filters shall be
easily accessible for routine changing or
cleaning.

(vii) Static pressures of
systems shall be within limits recommended
by ASHRAE and the equipment manufac-
turer (upstream and downstream).

(viii) In geographic loca-
tions or interior room areas where extreme
humidity levels are likely to occur for ex-
tended periods of time, apparatus for con-
trolling humidity levels (preferably between
40-60%) are recommended to be installed
as a part of central systems and with auto-
matic humidistat controls.

(ix) Exhaust hoods, ducts,
automatic extinguishers, etc., for kitchen
cooking equipment shall be in accordance
with NFPA 96.

(x) Forced air exhaust
shall be provided 1n laundries, kitchens, and
dishwashing areas to remove excess heat
and moisture and to maintain air flow in the
direction of clean to soiled areas.

(xi) Ventilation require-
ments for nursing areas shall be according
to the following table:

All Air
Alr Movement Minimum Exhaust-
In Relation Total ed Design
Area To Adjacent Alr Changes To Out- Temper-
Designation Area Per Hour gide ature
Patient Room -- 2 -- 70/75
Examination and
Treatment Room -- 4 No 70/75
Physical Therapy In 4 No 70/75
Occupational Thera-
PY -- 4 No 70/75
Soiled Work or Hold-
ing Room In 6 Yes --
Clean Work or Hold-
ing Room Out 4 No --
Toilet Rooms In 10 Yes --
Bath & Shower
Rooms -- 10 No 70/75
Janitors’ Clogets In 10 Yes --

(xii) With relationship to
adjacent areas, a positive air pressure shail
be provided for clean utility rooms, clean
linen rooms, and medication rooms. Condi-
tioned supply air shall be introduced into
these rooms.

(4) Sprinkler systems.

(A) Sprinkler systems shall
be in accordance with NFPA 13 and this
subchapter.

(B) The design and instal.l‘-
tion of sprinkler systems must meet any

applicable state laws pertaining to such sys-
tems and one of the following criteria.

(i) The sprinkler system
plans and installation must be approved by
the Texas Department of Insurance.

(ii) The sprinkler system
must be designed by a qualified registered
professional engineer approved by the
Texas State Board of Registration for Pro-
fessional Engineers to operate in Texas. The
engineer shall supervise the installation and
provide written approval of the completed
installation.

(iii) The sprinkler system

must be planned and instalied in accordance
with NFPA 13 by firms with certificates of

registration issued by the office of the state
fire marshal that have at least one full-time
licensed responsible managing employee
(RME). The RME’s license number and
signature must be included on the prepared
sprinkler drawings.

(C) The approved sprinkler
plans shall be submitted to the department
along with final construction plans for gen-
eral appraisal, review, and record.

(D) Particular attention
should be paid to adequate, safe, and rea-
sonable freeze protection for all piping. The
design of such freeze protection should
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minimize the need for dependence on staff
action or intervention to provide protection.

§145.71. Electrical Requirements.

(a) The design of the electrical sys-
tems shall be done by or under the direction
of a registered professional electrical engi-
neer approved by the Texas State Board of
Registration for Professional Engineers to
operate in Texas, and the parts of the plans
and specifications covering electrical design
shall bear the legible seal of the engineer.
Requirements pertaining to utilities, heat-
ing, ventilating, and air conditioning sys-
tems, vertical conveyors, and chutes shall
be in accordance with the Life Safety Code,
Chapter 7, Building service and fire protec-
tion equipment.

(b) Requiremeats for fire protection
systems shall be in accordance with
§145.67 of this title (relating to Fire Protec-
tion Systems).

(c) Electrical systems shall meet the
requirements of the NFPA 70.

(d) Specific requirements for light-
ing and outlets at resident bedrooms shall
be in accordance with §145.64 of this title
(relating to Architectural Space Planning
and Utilization).

(1) Bmergency electrical ser-
vice,

(A) To provide electricity
during an interruption of the normal electric
supply, an emergency source of electricity
shall be provided and connected to certain
circuits for lighting and power.

(B) The source of this emer-
gency electrical service shall be as follows:

(i) an emergency generat-
ing set when the normal service is supplied
by one substation transmission line;

(ii) an emergency gener-
ating set or a central station transmission
line when the normal electric supply is gen-
erated on the premises; or

(iii) from two separate
substations or separate and independent util-
ity companies.

(C) Emergency  electrical
connection service shall be provided to the
distribution systems as required by the Life
Safety Code and NFPA 99.

(i): Emergency
shall include the following:

systems

(I) illumination  for
means of egress, nurse stations, medication
rooms, dining and living rooms, group bath-
ing rooms (those not directly connected to

resident bedrooms), and areas immediately
outside of exit door;

() exit signs and exit
directional signs as required by the Life
Safety Code;

() alarm systems in-
cluding fire alarms activated by manual sta-
tions, water flow alarm devices of sprinkler
systems, fire and smoke detecting systems,
and alarms required for nonflammable med-
ical gas systems if installed. Where hospital
type functions are included in the nursing
home facility, applicable standards shall ap-
ply:

(IV) task illumination
and selected receptacles at the generator set
location;

(V)  selected duplex
receptacles including such areas as resident
corridors, nurse stations, and medication
rooms including biologicals refrigerator;

(VI) nurse calling sys-
tems;

(VID elevator cab
lighting, control, and communication sys-
tems;

(VII) equipment nec-
essary for maintaining telephone service;
and

1x) paging  or
speaker systems if intended for communica-
tion during emergency. Radio transceivers
where installed for emergency use shall be
capable of operating for at least one hour
upon total failure of both normal and emer-
gency power.

(ii) Critical systems (de-
layed automatic or manual connections to
critical systems) shall include the following.

(I) Heating equipment
shall provide heating for general resident
rooms. This will not be required if:

(-a-) the outside
design temperature is higher than 20 de-
grees Fahrenheit (-6 degrees Celsius);

(-b-) the outside
design temperature is lower than 20 degrees
Fahrenheit (-6 degrees Celsius) and where
selected room(s) is provided for the needs
of all confined residents, then only such
room(s) need to be heated; or

(-c-) the facility is
served by a dual source of normal power.

(I In instances where
interruptions of power would result in ele-
vators stopping between floors, throw over
facilities shall be provided to allow the tem-
porary operation of any elevator for the
release of passengers.

(D) The emergency lighting
shall be automatically in operation within
10 seconds after the interruption of normal
electric power supply. Emergency service to
receptacles and equipment may be delayed
automatic or manually connected. Recepta-
cles connected to emergency power shall
have red face plates. Stored fuel capacity
shall be sufficient for not less than four-
hour operation of required generator.

(E) The design and installa-
tion of emergency motor generators must be
in accordance with NFPA 37 and NFPA 99.

(i) Generators shall be a
minimum of three feet from the combustible
exterior building finish and a minimum of
five feet from a building opening if located
on the exterior of the building.

(i) Generators located on
the exterior of the building shall be pro-
vided with a noncombustible protective
cover or be protected as per manufacturer’s
recommendations.

(iii) Motor generators fu-
eled by public utility natural gas shall have
the capability to be switched to an alternate
fuel source in accordance with NFPA 70.

(F) The normal wiring cir-
cuit(s) for the emergency system shall be
kept entirely independent of all other wiring
and shall not enter the same raceways,
boxes, or cabinets in accordance with
NFPA 70.

(2) General
ments are as follows.

lighting  require-

(A) All spaces occupied by
people, machinery, equipment, approaches
to buildings, and parking lots shall have
lighting.

(B) The quality, intensity,
and type of lighting shall be adequate and
appropriate to the space and all functions
within the space.

(C) Minimum lighting levels
can be found in the Illuminating Engineer-
ing Society (IES) Lighting Handbook, latest
edition, and in the provisions concerning
physical plant and environment in
§45.41(n) of this title (relating to Stan-
dards for Nursing Facilities).

18 TexReg 2638  April 23, 1993

Texas Regisier ¢




(D) Nursing unit corridors

_ shall have general illumination with provi-

sions for reduction of light levels at night.

(B) Exposed incandescent
light bulbs (or other high heat generating
lamps) in closets or other such spaces shall
be provided with basket wire guards or
other suitable shield to prevent contact of
combustible materials with the hot bulb and
to help prevent breakage.

() Exposed incandescent or
fluorescent bulbs will not be permitted in
food service or other areas where glass frag-
ments from breakage may get into food,
medications, linens, or utensils. All flyores-
cent bulbs will be protected with a shield or
catcher to prevent bulb drop-out.

(3)  Receptacles (convenience
outlets).

(A)  Receptacles at bed-
rooms shall be in accordance with
§145.64(1)(G).

(B) Duplex receptacles for
general use shall be installed in corridors
spaced not more than 50 feet apart and
within 25 feet of ends of corridors.

(C) Receptacles shall be pro-
vided for essential needs such as medication
refrigerators and life support systems or
equipment. At least one outlet in each resi-
dent corridor shall be provided with emer-
gency electrical service. All receptacles on
emergency circuits shall be clearly, dis-
tinctly, and permanently identified, such as
using a red face plate and/or a small label
that says "Emergency.”

(D) Receptacles in the re-
mainder of the building shall be sufficient
to serve the present and future needs of the
residents and equipment.

(E) Location of receptacles
(horizontally and vertically) should be care-
fully planned and coordinated with the ex-
pected designed use of furnishings and
equipment to maximize their accessibility
and to minimize conditions such as beds or
chests being jammed against plugs used in
the outlets.

(F) Exterior receptacles shall
be approved waterproof type.

(G) Ground fault interrup-
tion protection shall be provided at appro-
priate locations such as at whirlpools and

other wet areas in accordance with the Na-
tional Electrical Code.

(4) Nurse call systems.

(A) A nurse call system con-
sists of power units, annunciator control
units, corridor dome stations, emergency
call stations, bedside call stations, and acti-
vating devices. The units shall be compati-
ble and laboratory listed for the system and
use interded.

(B) Each resident bedroom
shall be served by at least one calling sta-
tion and each bed shall be provided with a
call switch. Two call switches serving adja-
cent beds may be served by one calling
station. Each call entered into the system
shall activate a corridor dome light above
the bedroom/bathroom/toilet corridor door,
a visual signal at the nurses station which
indicates the room from which the call was
placed, and a continuous or intermittent
continuous audible signal of sufficient am-
plitude to be clearly heard by nursing staff.
The amplitude or pitch of the audible signal
shall not be such that it is irritating to
residents or visitors. The system shall be
designed such that calls entered into the
system may be cancelled only at the calling
station. Intercom type systems shall be in-
stalled only after approved by the Texas
Department of Health.

(C) Nurse calling systems
which provide two-way voice communica-
tion shall be equipped with an indicating
light at each calling station which lights and
remains lighted as long as the voice circuit
is operating.

(D) A nurse call emergency
switch(es) shall be provided for resident use
at each resident’s toilet, bath, and shower.
Such switches shall be usable by residents
using the fixtures and by a collapsed resi-
dent lying on the floor.

§145.73. Elevators. All buildings having
residents’ facilities (such as bedrooms, din-
ing rooms, or recreation areas) or resident
services (such as diagnostic or therapy) lo-
cated on other than the main entrance floor
shall have at least one electric or electrohy-
draulic elevator and shall comply with stan-
dards adopted under the American National
Standards Institute (ANSI) Code, §A17.1.

(1) Number of elevators.

(A) At least one hospital-
type elevator shall be installed where one to
60 resident beds are located on any floor
other than the main entrance floor.

(B) At least two (one of
which shall be hospital-type) elevators shall
be installed where 61 to 200 resident beds
are located on floors other than the main
entrance floor, or where the major inpatient
services are located on a floor other than
those containing resident beds. Elevator ser-
vice may be reduced for those floors which
provide only partial inpatient services.

(C) At least three (one of
which shall be hospital-type) elevators shall
be installed where 201 to 350 resident beds
are located on floors other than the main
entrance floor or where the major inpatient
services are located on a floor other than
those containing resident beds. Elevator ser-
vice may be reduced for those floors which
provide only partial inpatient services.

(D) For facilities with more
than 350 resident beds, the number of ele-
vators shall be determined from a study of
the facility plan and the estimated vertical
transportation requirements.

(2) Cars and platforms. Cars of
hospital-type elevators shall have inside di-
mensions that will accommodate a resident
bed and attendants and shall be at least five
feet wide by seven feet six inches deep. The
car door shall have a clear opening of not
less than three feet eight inches.

(3) Leveling. Elevators shall be
equipped with an automatic leveling device
of the two-way automatic maintaining type
with an accuracy of 1/2 inch.

(4) Operation. Elevators, except
freight elevators, shall be equipped with a
two-way special service switch to permit
cars to bypass all landing button calls and
be dispatched directly to any floor.

(5)  Accessibility provisions. El-
evator controls, alarm buttons, and tele-
phones, cic.. shall be accessible to and
usable by individuals with disabilities as
required under the Americans with
Disabilities Act.

(6) Protection from fire. Eleva-
tor call buttons, controls, and door safety
stops shall *be of a type that will not be
activated by heat or smoke. Door openings
shall meet the requirements of the Life
Safety Code for protection of vertical open-
ings.

(7) Field inspection and tests.
Inspections and tests shall be made and the
owner shall be furnished written certifica-
tion that the installation meets the require-
ments set forth in this section and all
applicable safety regulations and codes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.
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Issued in Austin, Texas, on April 9, 1993.
TRD-9321482 Robert A. MacLean, M.D.
Deputy Commissioner
Toxes Department of
Health
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Construction Standards for Fa-
cilities Serving Persons with
Mental Retardation or Re-
lated Conditions

e 25 TAC §8145.92-145.105

The new sections are adopted under the
Health and Safety Code, Chapter 242, which
provides the Board of Health (board) with the
authority to adopt rules concerning nursing
facilities and related institutions; and §12.001
which provides the Board with authority to
adoept rules to implement every duty imposed
on the board, the depariment and the com-
missioner of health.

§145.92. Introduction, Application, and
General Requirements.

(a) Scope. The requirements of this
section are applicable to both new and ex-
isting facilities unless stated otherwise.

(b) Purpose.

(1) The concept of requirements
for fire safety with regard to the residents is
based on evacuation capability as published
by National Fire Protection Association
(NFPA) in NFPA 101 Life Safety Code.
These standards are written with the pre-
mise that the residents will be capable of
self-evacuation without continuous staff as-
sistance. Residents that are not normally
capable of self-evacuation nor capable of
negotiating stairs unassisted shall not be
housed above or below the floor of exit
discharge unless the facility meets the con-
struction requirements of NFPA 101, Chap-
ter 12 titted "New Health Care
Occupancies” for large facilities, or the "im-
practical” requirements for small facilities
as found in NFPA 101, Chapter 21 titled
"Residential Board and Care Occupancies.”
Examples of residents who may not be ca-
pable of self-evacuation are as follows:

(A) a person with a physical
disability of a nature that he/she is not
capable of maneuvering in a wheelchair,
walker, etc., unaided;

(B) a person with a mental
disability who will not take or cannot un-
derstand instructions from a staff member;
or

(C) a person that is taking
medication before bedtime which will make
it difficult for a staff member to arouse the
person quickly.

(2) The method of determining
the evacuation capability of residents under
NFPA 101, Chapter 21, is by rating each
resident and each staff member to determine
an "E" score, If the "E" score is 1.5 or less,
the evacuation capability of the facility is
prompt; greater than 1.5 to five is slow;
greater than five is impractical. The
worksheets to be completed are located in
NFPA 101, 1985 Edition, Appendix F.

(3) The "E" score will determine
which NFPA 101 features are to be installed
and maintained in the facility. These fea-
tures include construction, fire alarm sys-
tems, smoke detector systems, interior
finish, sprinkler systems, separation of bed-
rooms, and egress from the building.

(c) Definitions, The following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

(1) Addition-The addition of
floor space.

(2) Large facilities-Facilities
with 17 or more resident beds.

(3) Department-Texas Depart-
ment of Health.
(4) Life safety features-Fire

safety components required by NFPA 101
such as building construction, fire alarm
systems, smoke detection systems, interior
finishes, sizes and thicknesses of doors, ex-
its, emergency electrical systems, sprinkler
systems, etc.

(5) Remodeling-The altering of
the structure, e.g., removal or addition of
walls or partitions, floors, ceiling, roof.

(6) Renovation-The restoration
to a former better state by cleaning, repair-
ing, or rebuilding, e.g., routine mainte-
nance, repairs, equipment replacement,
painting.

(7) Small facilities-Facilities
with 16 or fewer resident beds.

(d) Construction.

(1) New construction is any
construction work which began on or after
October 3, 1988. The provisions of NFPA
101, Chapter 12 are applicable for large
facilities, and Chapter 21 for small facili-
ties.

(2) An existing facility is one
which was operating with a license as a
facility for persons with mental retardation
and related conditions before October 3,
1988, and has not subsequently become un-

licensed. The provisions of NFPA 101,
Chapter 13 titled "Existing Health Care Oc-
cupancies,”" are applicable for large facili-
ties, and Chapter 21 for small facilities.

(3) No construction work, in-
cluding the addition or removal of walls,
doors, and windows, shall be started prior
to having plans approved by the architec-
tural secton of the department. Alterations
or new installations of building services
equipment, such as mechanical and electri-
cal systems, generators, fire alarm, and de-
tection systems, etc., shall be accomplished
in conformance with the requirements for
new construction as required by NFPA 101.

(a) Site approval, as required by
the local health officer, building depart-
ment, andfor fire marshal having jurisdic-
tion, shall be obtained. Any condiiions
considered to be a fire, safety, or health
hazard will be grounds for disapproval of
the site by the department unless applied in
an arbitrary or discriminating manner.

(5) Facilities that renovate need
not submit plans for approval, but shall
provide documentation for the flame spread
rate of any new materials applied as an
interior finish,

(6) Life safety features and
equipment that have been installed in exist-
ing buildings and are now in excess of that
required by NFPA 101 must continue to be
maintained or shall be removed at the direc-
tion of the department.

(7) When an existing licensed
facility plans building additions or remodel-
ing, which includes construction of addi-
tional resident beds, then the ratio of
bathing units shall be reevaluated to meet
minimum standards and the square footage
of dining and living areas shall be reevalu-
ated by the department. Conversion of ex-
isting living, dining, or activity areas to
resident bedrooms shall not reduce these
functions to an area less than required by
minimum standards.

(8) Buildings shall be of recog-
nized permanent type construction. They
shall be structurally sound with regard to
actval or expected dead, live, and wind
loads according to applicable building
codes.

(9) Each building shall be clas-
sified as to the building construction type
for fire resistance rating purposes in accord-
ance with NFPA 220 Standard on Types of
Building Construction, and NFPA 1Ci.

(e) Applicable codes and standards.
Facilities shall meet the requirements of
NFPA 101, 1985 edition, and any other
codee end standards of NFPA listed in this
section, except as may be otherwise ap-
proved or required by the department.
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(1) If the municipality has a
building code and a plumbing code, then
those codes shall govern in those areas of
construction,. Where local codes or ordi-
nances are applicable, the most restrictive
parts concerning the same subject item shall
apply unless otherwise determined by the
authority having jurisdiction for local codes
and the department.

(2) In the absence of such gov-
eming municipal codes. nationally recog-
nized codes shall be used, such as the
Standard Building Code and the Standard
Plumbing Code, both of the Southern Build-
ing Code Congress International, Inc. Such
nationally recognized codes, when used,
shall all be publications of the same group
or organization to assure the intended conti-
nuity.

(3)  Heating, ventilating, and

air-conditioning systems shall be designed .

and installed in accordance with NFPA 90A
Standard for the Installation of Air Condi-
tioning and Ventilating Systems, and NFPA
90B Standard for the Installation of Warm
Air Heating and Air Conditioning Systems,
as applicable, and the American Society of
Heating, Ventilating, and Air-Conditioning
Engineers (ASHRAE), except as may be
modified in this subchapter.

(4  Electrical and illumination
system shall be designed and installed in
accordance with NFPA 70 National Electri-
cal Code, and the Lighting Handbook of the
Dlluminating Engineering Society of North
America (IES) except as may be modified
in this subchapter.

(5) The facility shall meet the
provisions and requirements concerning ac-
cessibility for individuals with disabilities in
the following laws: the Americans with
Disabilities Act of 1990 (Public Law
101-336; Title 42, United States Code,
Chapter 126); Title 28, Code of Federal
Regulations, Part 35; Texas Civil Statutes,
Article 9102; and Title 16, Texas Adminis-
trative Code, Chapter 68. Plans for new
construction, substantial renovations, modi-
fications, and alterations shall be submitted
to the Texas Department of Licensing and
Regulation (Attention: Elimination of Ar-
chitectural Barriers Program) for accessibil-
ity approval under Article 9102.

(f) General requirements.

(1) The facility shall provide
and maintain furnishings and decorations
that meet the needs of the residents.

(2) The building, grounds, and
equipment shall be maintained in good re-
pair, operational, sanitary, and free of haz-
ards.

(3) There shall be at least one
telephone (other than a pay phone) in the
facility, accessible to residents for use in

rﬁaking calls to summon help in case of
emergency.

(4) The facility must have:

(A) floors that are free of ir-
regularities and are substantially level;

(B) floors that have a resil-
ient, nonabrasive, and slip-resistant surface;

(C) nonabrasive carpeting, if
the area used by residents is carpeted and
serves residents who lie on the floor or
ambulate with parts of their bodies, other
than feet, touching the floor; and

(D) exposed floor surfaces
and floor coverings that promote mobility in
areas used by residents and promote mainte-
nance of sanitary conditions.

(5) Walls and ceilings shall be
cleanable and in good repair.

(6) Walls and floors shall be
kept free of cracks. The joint between the
walls and floors is to be maintained so as to
be free of spaces which might harbor in-
sects, rodents, or vermin.

(7)  An adequate supply of hot
water shall be provided. The hot water sys-
tem for resident use shall be capable of
being regulated to not exceed 110 degrees
Fahrenheit at the fixtures.

(8) Draperies, curtains (includ-
ing cubicle curtains), and other similar fur-
nishings and decorations shall be flame
resistant in accordance with NFPA 701
Standard Methods of Fire Tests for Flame
Resistant Textiles and Films. Documenta-
tion shall be kept on file in the facility.

(9) Wastebaskets shall be of
noncombustible material,

(10) An initial pressure test of
facility gas lines from the meter shall be
provided. Additional pressure tests will be
required when the facility has major renova-
tions or additions where the gas service is
interrupted. All gas heating systems shall be
checked for proper operation and safety
prior to the heating season. Any unsatisfac-
tory conditions shall be corrected promptly.

(11) The IES recommendations
shall be followed to achieve proper illumi-
nation characteristics and lighting levels
throughout the facility. Minimum illumina-
tion shall be 10 foot candles in resident
rooms during the day and 20-foot candles in
corridors, staff stations, dining rooms, lob-
bies, toilets, bathing facilities, laundries,
stairways, and elevators during the day. II-
lumination requirements for these areas ap-
ply to lighting throughout the space and
should be measured at approximately 30
inches above the floor anywhere in the

room. Minimum illumination for medica-
tion preparation or storage areas, kitchens,
and staff station desks shall be 50-foot can-
dles during the day. Illumination require-
ments for these areas apply to the task
performed and should be measured on the
tdsks.

(12) In addition to the required
illumination (normal and emergency), the
facility shall keep on hand and readily
available to night staff, no less than one
working flashlight.

(13) Combustible attic areas
larger than 3, 000 square feet must be di-
vided into compartments not exceeding
3,000 square feet or the attic area must be
sprinkled. The separating barrier shall be at
least one layer of 1/2-inch gypsum board on
one side of support members.

' §145.93. Site and Grounds.

(@) General (All Facilities).

(1) Site grades shall provide for
positive surface water drainage so that there
will be no ponding or standing water at or
near the building such as would present a
hazard to health or provide a breeding site
or harborage for disease vectors.

(2) Outdoor activity, recre-
ational, and sitting spaces shall be provided
and be accessible to all residents.

(3) Each facility shall have
parking space to satisfy the needs of resi-
dents, employees, staff, and visitors.

(4) Protection shall be provided
for resident safety on facility grounds by the
use of appropriate methods, such as fences,
hedges, retaining walls, railings, or other
landscaping. Such protection shall not in-
hibit the free emergency egress to a safe
distance away from the building.

(5) All outside areas, grounds,
adjacent buildings, etc., on the site shall be
maintained in good condition and kept free
of rubbish, garbage, untended growth, and
other conditions which may constitute a fire
or health hazard.

(b) Additional site conditions (large
facilities only).

(1) Auxiliary buildings located
on the site within 20 feet of the main k-
censed structure and which contain hazard-
ous operations or contents, such as
laundries or storage buildings, shall meet
the same code requirements for safety as the
main licensed structure, or .the building
shall be moved to be 20 feet or farther away
from the main building.

(2) Other buildings on the site
shall meet the appropriate occupancy sec-
tion or separation requirements of National
Fire Protection Association (NFPA) 101
Life Safety Code.
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(3) A new building (or addition)
shall be set back at least 10 feet from the
property lines except as otherwise approved
by the department.

(4) Exit doors from the building
shall not open directly onto a drive for
vehicular traffic, but shall be set back at
least six feet from the edge of such drive
(measured from the end of building wall in
the case of a recessed door) to prevent
accidents due to lack of visual warning.
These doors are to have automatic or self-
closures.

(5) Walks shall be provided
from all exits and shall be of non-slip sur-
faces free of hazards. Walks shall be at least
48 inches wide except as otherwise ap-
proved. Ramps should be used in lieu of
steps where grade change is 21 inches or
less, and where possible, for persons with
physical disabilities and/or mobility impair-
ment, and to facilitate bed or wheelchair
removal in an emergency.

(6) Open or enclosed courts
with resident rooms or living areas opening
upon them shall not be less than 20 feet in
the smallest dimension unless otherwise ap-
proved by the department.

(7) There shall be at least one
approved readily accessible fire hydrant lo-
cated within 300 feet of the building. The
hydrant shall be on a minimum six-inch
service line, or else there shall be an ap-
proved equivalent (such as a storage tank).
The hydrant, its location, and service line,
or equivalent shall be approved by the local
fire department and the department.

(8) The building shall have suit-
able fire lanes for access as required by
local fire authorities and the department.

§145.97. Portable Fire Extinguishers.

(a) General. Portable fire extin-
guishers shall be provided and maintained
to comply with the provisions of the Na-
tional Fire Protection Association (NFPA)
10 Standard for Portable Fire Extinguishers.
This includes such items as type of extin-
guishers (A, B, or C), location and spacing,
mounting heights, monthly inspections by
staff, yearly inspections by a licensed agent
(with any necessary servicing), and hydro-
static testing as recommended by manufac-
turer.

(b) Types of extinguishers.

(1) Portable type ABC or B:C
chemical extinguishers shall not be located
in resident corridors. Extinguishers in resi-
dent corridors shall be 2 1/2 gallon pressur-
ized water or other type approved by the
department and spaced so that travel dis-
tance is not more than 75 feet.

(2) At least one portable UL or
Factory Mutual (FM)-approved five-pound

class B:C dry chemical fire extinguisher,
rechargeable type, is required in each laun-
dry, kitchen, and waik-in mechanical room.

(3) ortable B:C chemical extin-
guishers provided in hazardous areas shall
be located as close as possible to the exit
door opening and nearest the latch (knob)
side.

§145.99. Architectural Space Planning.
(a) Large facilities.

(1) Ancillary resident space.
The minimum total ancillary resident-use
space shall be not less than 35 square feet
per bed. Ancillary space includes areas for
living, dining, recreation, therapy, training,
and other such program areas. It does not
include bedrooms, passageways, offices,
kitchens, laundries, etc. (more than 35
square feet per bed is usually needed in
facilities with less than 60 beds). Facilities
which have, or anticipate having, large pro-
portions (approximately 65% or greater) of
nonambulatory and/or bedfast residents
shall provide at least 50 square feet of
ancillary space per bed unless otherwise
approved by the department. Areas provid-
ing less space than called for in this para-
graph cannot be approved except on an
individual basis where clearly justified.

(2) Resident bedrooms.

(A) Bedrooms shall be ar-
ranged and equipped for adequate personal
care and for comfort and privacy. Bedrooms
shall have full height walls that extend from
floor to ceiling with doors. (Partial parti-
tions or furnishings are not a substitute.) An
exception is that existing facilities con-
structed prior to October 3, 1988, that have
partial partitions in lieu of full-height walls,
need not install the full-height walls unless
there are major renovations or conversions.

(B) Bedrooms shall provide
at least 80 square feet for a single occu-
pancy (one bed) and 60 square feet per bed
for multiple occupancy. (Note: room con-
figuration and usability is taken into consid-
eration and there may be instances where
the minimum square footage will not be
acceptable.) The minimum room dimension
shall be at least eight feet for a single room
and at least 10 feet for a multiple-bed room,
unless otherwise approved by the depart-
ment. An exception is that multi-occupancy
bedrooms for persons in wheelchairs shall
have 70 square feet per wheelchair occupant

(C) No more than four beds
shall be in any one bedroom. An exception
is that the department may grant a variance
from the limit of four residents per room
only if a physician who is a member of the

interdisciplinary team and who is a quali-
fied mental retardation professional:

(i) certifies that each resi-
dent to be placed in a bedroom housing
more than four residents is 50 severely med-
ically impaired as to require direct and con-
tinuous monitoring during sleeping hours;
and

(i) documents the rea-
sons why housing in a rocm of only four or
fewer residents would not be medically fea-
sible.

(D) In the bedrooms and for
each resident there shall be a bed with a
comfortable mattress and appropriate bed-
ding, functional furniture appropriate to res-
idents’ needs, and closet space providing
security and privacy for clothing and per-
sonal belongings. Closet space shall provide
at least 24 inches of lineal hanging space
per bed (in certain cases, such as for in-
fants, exceptions may be made). Married
couples may share a bed.

(E) Each bedroom shall have
at least one outside wall with an operable
window giving outside exposure. Unless ap-
proved otherwise by the department, the
window sill of the required window shall be
no higher than 36 inches from the floor and
shall be at or above outside grade level.
Other window requircments shall be as
called for in the National Fire Protection
Association (NFPA) 101, The window area
for bedrooms shall be equal to at least 10%
of the total room floor area.

(F) If a bedroom is below
grade level, it must have a window that is
usable as a second means of escape by the
resident(s) occupying the room. The win-
dow shall be no more than 36 inches (mea-
sured to the window sill) above the floor.

(G) All resident bedrooms
shall open onto an exit corridor, living area,
or public area and shall be arranged for
convenient resident access to dining, living,
and bathing aregs.

(3)  Social-diversional spaces.

(A) Living rooms, day
rooms, lounges, etc., must be provided on a
sliding scale as follows (as part of the mini-
mum required ancillary space):
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Number of Beds
- 1-15 .
16-20
21-25
26-30
31-35
36-40
41-50
51-60
61 and over

{B) Where a required way of
exit is through a living area, a pathway
equal to the corridor width will normally be
deducted from that area. Such exit pathways
must be kept clear of obstructions.

(C) Each living room and
dining room shall have at least one outside
window. Normally, resident classrooms and
training areas should also have an outside
window unless otherwise approved by the
department.

(4) Dining space. Dining space
shall provide at least 15 square feet per
resident bed for single-shift feeding. If pro-
cedure is approved for feeding in two shifts,
at least eight square feet per resident bed
shall be provided.

(5) Training spaces (academic,
behavioral, occupational, physical, and
speech therapy, etc.). Classroom type space
is anticipated for most training activities.
The number and size of such spaces will be
evaluated on an individual facility basis and
according to program policies and proce-
dures. Generally, training rooms should
provide at least 20 square feet per resident
trainee within the room except that no train-
ing room should be Jess than 80 square feet.
For purposes of calculation, space should be
provided for at least one-third of the total
population at any one time (i.e., plan space
for 33 residents in a 100-bed facility).

(6) Kitchens (main/dietary).

(A) Kitchens shall be evalu-
ated on the basis of their performance in the
sanitary and efficient preparation and serv-
ing of meals to residents. Consideration
shall be given to planning for the type of
meals served, the overall building design,
the food service equipment, arrangement,
and the work flow involved in the
preparation and delivery of food. Plans for
construction of new facilities shall contain a
detailed kitchen layout prepared by, or un-

Area Per Bed (Minimum)

18 square feet (Minimum 144 square feet)

17 square feet
16 square feet
15 square feet
14 square feet
13 square feet
12 square feet
11 square feet

10 square feet (Example: 100 beds = 1,000

der the direction of, a registered or licensed
dietitian.

(B) Kitchens shall be de-
signed so that room temperature, at peak
load, shall not exceed an average tempera-
ture of 85 degrees Fahrenheit measured
over the room at the five-foot level. The
amount of supply air should take into ac-
couat the large quantities of air exhausted at
the range hood and dishwashing area.

(C) Kitchens shall be pro-
vided with operational equipment as
planned and scheduled by the facility’s con-
sultants for preparing and serving meals and
for refrigerating and freezing of perishable
foods, as well as equipment in, and/or adja-
cent to, the kitchen or dining area for pro-
ducing ice.

(D) Kitchens shall be pro-
vided with facilities for washing and sani-
tizing dishes and cooking utensils. Such
facilities will be provided for the number of
meals served and the method of serving
(permanent or disposable dishware, etc.).
As a minimum, the kitchen shall contain a
compartmented sink large enough to im-
merse pots and pans. Separation of soiled
and clean dish areas shall be maintained,
including air flow. A merhanical dish-
washer shall be provided.

(i) The d.shwasher must
be utilized to sanitize dishe. and utensils
and must meet requirements specified under
§229.166(a)(4) of this title (relating to
Cleaning, Sanitization, and Storage of
Equipment and Utensils), or

(ii) Dishes and utensils
will be manually sanitized in accordance
with §229.166(a)(3)(E) of this title (relating
to Cleaning, Sanitization, and Storage of
Equipment and Utensils) prior to placement
in the dishwasher.

(B) Kitchens shall be pro-
vided with a supply of hot and cold water.

square feet

Hot water for sanitizing purposes shall be
180 degrees Fahrenheit or the manufactur-
er's suggested temperature for chemical
sanitizers, as specified for the system in
use. For mechanical dishwashers the tem-
perature measurement is at the manifold.

(P Kitchens shall be pro-
vided with at least one hand-washing lava-
tory or hand-sanitizing device. Hand-
washing lavatories shali Gz provided with
hot and cold running water, soap, and indi-
vidual towels, preferably paper towels;
common use towels shall not be used.

(G) In new construction,
staff restroom facilities with a lavatory shall
be accessible to kitchen staff without tra-
versing resident use areas. The restroom
door shall not open directly into the kitchen
(e.g., provide a vestibule).

(H) In new construction, jan-
itorial facilities shall be provided exclu-
sively for the kitchen and shall be located in
and entered from the kitchen,

(I) Nonabsorbent smooth
finishes or surfaces shall be used on kitchen
floors, walls, and ceilings. Such surfaces
shall be capable of being sanitized to main-
tain a healthful environment.

() All operable window
openings shall be screened. Doors opening
to the outside of the building shall have
self-closing devices.

(7) Féod
(main/kitchen).

storage areas

(A) In new construction,
food storage areas shall be planned on the
basis of the number and type of resident
meals to be served. The size and layout of
dry foods storage shall be prepared by or
designed under the direction of a licensed or
registered dietitian.
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(B) Food storage areas shall
provide for storage of a four-day minimum
supply of nonperishable foods at all times.

(C) Shelves shall be movable
metal or sealed lumber, and walls must be
finished with a nonabsorbent finish to pro-
vide & cleanable surface.

(D) Dry food storage shall
have an approved venting system to provide
for positive air circulation.

(E) The maximum room
temperature for food storage shall not ex-
ceed 85 degrees Fahrenheit at all times. The
measurement shall be taken at the five-foot
level.

(F) Food storage arcas may
be located apart from the food preparation
area as long as there is space adjacent to the
kitchen for necessary daily stores.

(8) Food services areas.

(A) Where service areas
other than the kitchen are used to dispense
foods, these shall be designated as food
service areas and shall have equipment for
maintaining required food temperatures
while serving.

(B) Separate food service ar-
eas shall have hand-washing facilities as a
part of the food service area. An employee
toilet shall be provided.

(C) Finishes (;f all surfaces
except ceilings shall be the same as those
required for dietary kitchens.

(9) Other spaces.

(A) Bathing units (tubs or
showers) shall be provided at a minimum
ratio of one per 15 beds. Waterclosets and
lavatories shall be provided at a minimum
ratio of one per eight beds. Bathing and
toilet facilities should be of a type appropri-
ate to the resident’s varying needs and
disabilities, and designed for privacy within
the bathroom.

(B) Adequate storage space
must be provided for equipment, carts,
wheelchairs, etc., so as to eliminate the
problem of such items being left or stored
in corridors, or overcrowding bedroom
space.

(b) Small facilities.
(1) Bedrooms.

(A) Bedrooms shall be ar-
ranged and equipped for adequate personal
care and for comfort and privacy. Bedrooms
shall have full height walls that extend from
floor to ceiling with doors. (Partial parti-
tions or furnishings are not a substitute.)

(B) Bedrooms shall provide
at least 80 square feet for a single occu-
pancy (one bed) and 60 square feet per bed
for multiple occupancy. (Note: room con-
figuration and usability is taken into consid-
eration and there may be instances where
the minimum square footage will not be
acceptable.) The minimum room dimension
shall be at least eight feet for a single room
and at least 10 feet for a multiple-bed room,
unless otherwise approved by the depart-
ment. An exception is that multi-occupancy
bedrooms for persons in wheelchairs shall
have 70 square feet per wheelchair occupant
bed.

(C) No more than four beds
shall be in any one bedroom. An exception
is that the department may grant a variance
from the limit of four residents per room
only if a physician who is a member of the
interdisciplinary team and who is a quali-
fied mental retardation professional:

(i) “certifies that each resi-
dent to be placed in a bedroom housing
more than four residents is so severely med-
ically impaired as to require direct and con-
tinuous monitoring during sleeping hours;
and

(i) documents the rea-
sons why housing in a room of only four or
fewer residents would not be medically fea-
sible.

(D) In the bedrooms and for
each resident there shall be a bed with a
comfortable mattress and appropriate bed-
ding, functional furniture appropriate to res-
idents’ needs, and closet space providing
security for personal clothing and belong-
ings. Closet space shall provide at least 24
inches of lineal hanging space per bed (in
certain cases, such as for infants, exceptions
may be made). Married couples may share a
bed.

(E) Unless there is a door in
the bedroom leading directly outside to
grade level or an outside stair, every bed-
room shall have at least one outside window
that can be readily opened from the inside
and provides a clear opening of at least 5.7
square feet (minimum width of 20 inches;
minimum height of 24 inches). The bottom
of the opening shall be not more than 44
inches above the floor. Minimum dimen-
sions for operable window section are 20
inches wide by 41.2 inches in height, or 24
inches in height by 34.2 inches wide to

provide the minimum 5.7 feet of opening.

(F) Bedroom doors shall be
20-minute fire rated or 1 3/4-inch solid
bonded core wood. These doors shall have
automatic closures and latch in their frames.
Exceptions are as follows.

(i) Doors need only be
smoke resistant and do not need automatic
closure if the building has an approved
sprinkler system throughout.

(i) Doors need only be
smoke resistant with automatic closures if
the facility is classified "prompt” level of
evacuation difficulty.

(G) Each small facility shall
have at least two remotely locaied means of
escape that do not involve windows. The
arrangement shall be such that there is a
primary means of escape from each sleep-
ing room that provides a path of travel to
the outside without traversing any corridor
or other space exposed to unprotected verti-
cal openings or common living spaces, such
as living rooms and kilchens. Exceptions
are as follows:

(i) A second means of es-
cape or alternate protection 1s not required:

(I) if the bedroom has
a door leading directly to the outside of the
building, at or o grade level; or

(II) if the building is
protected with an approved sprinkler system
meeting National Fire Protection Associa-
tion (NFPA) 13 Standard for Installation of
Sprinkler Systems or NFPA 13D Standard
for Installation of Sprinkler Systems in
One- and Two-family Dwellings and Mo-
bile Homes standards.

(ii) Separated  primary
means of escape is not necessary if the
building is single story; has 1 3/4-inch solid
bonded core doors to bedrooms or smoke
resistant doors with closures; 20-minute fire
protection for the structure; Class A or B
interior finish; bedroom windows of proper
size; total smoke detection coverage of hab-
itable spaces, including loft areas that are
tied into the manual fire alarm system; and
two remote means of escape.

(2) Living room space. Living
room space shall provide at least 15 square
feet per resident (with a minimum of 120
square feet regardless of number of resi-
dents). Living space can include one or
more rooms or areas provided that the first
such area is at least 80 square feet each.

(3) Dining space. Dining space
must be large enough to accommodate all
residents at one sitting, and shall provide at
least 15 square feet per resident. Living and
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dining space may be in one room or area
providing a combined total of 30 square feet
per resident (15 square feet living plus 15
square feet dining per resident).

(4) Bathrooms. Bathrooms shall
provide for individual privacy. Water clos-
ets and lavatories shall be provided at a
minimum ratio of one for each five resi-
dents. There shall be at least one tub or
shower for each eight residents. At least one
bathroom (with water closets, lavatory, and
tub or shower) shall be provided on each
sleeping floor accessible to the residents of
that floor.

(5) Kitchen. The facility shall
have a kitchen to meet the general food
service needs of the residents. It shall in-
clude provisions for the storage, refrigera-
tion, preparation, and serving of food; for
dish and utensil cleaning; and for refuse

storage and removal. A mechanical dish-

washer shall be provided.

(6) Office. An office or other
space shall be available for private individ-
uval counseling and for the safekeeping of
files and records.

(7)  Stairs. Buildings of two or
more stories require at least two separate
approved exit stairs from the upper floors,
Usable space under the stairs is not allowed
unless fire separated or protected in accord-
ance with NFPA 101 Life Safety Code.
Open interior stairways which constitute an
“unprotecled vertical opening” to a required
exit passageway on the upper floor must be
provided with a barrier (wall and door) at
cither the lower or upper level to prevent
the rapid rise of fire or smoke originating
on the lower level from rendering the up-
stairs passageway to the second stair ira-
passable.

(8) Fire rating. Interior wall and
ceiling surfaces shall have, as the finished
surface or a substrate or sheathing, a fire
resistance of not less than 20 minutes, simi-
lar to that provided by 3/8-inch gypsum
board.

§145.101. Electrical, Heating, Ventilating,
and Air-conditioning Systems (HVAC)-All
Facilities.

(a) Cooling and heating shall be
provided, as necessary, for resident comfort.
Heating systems in resident use areas shall
be capable of maintaining a minimum tem-
perature of 68 degrees Fahrenheit, and cool-
ing of 81 degrees Fahrenheit maximum,
with humidity in the normal comfort range.

(b) The facility shall be well venti-
lated through the use of windows, mechani-
cal ventilation, or a combination of both.
Rooms and areas which do riot have outside
windows and which are used by residents or
personnel shell be provided with function-
ing mechanical ventilation to change the air

on a basis commensurate with the room
usage.

(c) Air systems shall provide for
the induction and mixing of at least 10%
outside fresh air into the facility unless oth-
erwise approved by the department (ie.,
100% continuous recirculrtion of interior
air in most areas is not acceptable), or the
system shall be designed to meet American
Society of Heating, Refrigerating, and Air-
Conditioning Engineers (ASHRAE).

(d)  Operable outside windows
shall be provided with insect screens that
prevent insect entry.

(e) Rooms such as baths, toilets,
soiled linen, trash or garbage rooms, soiled
utilities, janitor’s closets, and other such
areas which produce odors, fumes, exces-
sive moisture, etc., shall be provided with
an exhaust system ducted to the exterior,
meeting nationally recognized standards for
capacity and function.

(f) Electrical and mechanical sys-
tems shall be safe and in working order.
The department may require the facility
sponsor or licensee to submit evidence to
this effect, consisting of a written report by
the local fire marshal, city/county building
official having jurisdiction, or a registered
professional engineer.

(g) Use of electrical appliances, de-
vices, and lamps shall be such as not to
overload circuits.

(h) Portable heaters and open-flame
heating devices are prohibited. All fuel
burning devices shall be vented. Working
fireplaces are acceptable if of safe design
and construction, and if screened or other-
wise suitably enclosed,

§145.105. Safety Operations.

(a) Disaster plan. The facility must
have a written plan with procedures to be
followed in an internal or external disaster
and for the care of casualties.

(1) The facility must maintain
the plan and procedures within the facility
in a location known and accessible to all
staff. The facility must ensure that the plan
and procedures are reviewed when changes
in administration, construction, or emer-
gency phone numbers are made.

(2) The facility must include in
the disaster plan evacuation routes and pro-
cedures to be followed in the event of fire,
explosion, or other disaster. The plan must
also include procedures for the prompt
transfer of casualties, medical records, med-
ications, and for the notification of appro-
priate persons.

(3) All employees must be fa-
miliar with the disaster plan and must be
instructed in the location and use of the

facility’s alarm systems, fire-fighting equip-
ment, and procedures.

(4) The facility must post emer-
gency evacuation routes prominently
throughout the facility. An exception is that
in small one-story buildings where all exits
are obvious, the department may not require
the posting of evacuation routes.

(5) The fire alarm and sprinkler
systems shall be inspected and tested at
least once every three months by a licensed
agent. Each such quarterly inspection and
test shall be of the complete system includ-
ing smoke dampers, individual sprinkler
heads, etc. A standard report form of the
inspection shall be completed by the agent
and kept on file by the facility. The report
shall include the sigratire of the person
making the inspection and the date of the
inspection. The facility shall maintain a cur-
rent contract on file for the services of the
inspecting company. An exception is that
small facilities are only required to have
semiannual inspections in lieu of quarterly
inspections.

(6) All fires shall be reported to
the department within 72 hours. However,
any fire causing injury or death shall be
reported immediately. A telephone report
shall be followed by a written report on a
form which is available from the depart-
ment.

(b)  Firefevacuation drills.

(1) The facility must have a fire
safety plan within the disaster plan. A com-
prehensive fire drill report form shall be
completed for each rehearsal of the fire
safety plan.

(2) The facility must hold fire
evacuation drills at least every quarter for
each shift of personnel (12 per year) and
under varied times and conditions.

(3) Any direct care staff, includ-
ing relief staff, must participate in the initial
fire drill within 10 days of their employ-
ment at the facility. An exception is that
facilities meeting NFPA 101, Chapter 12
titted "New Health Care Occupancies” or
Chapter 13 titled "Existing Care Occupan-
cies,” or meeting the impractical evacuation
category of Chapter 21 titled "Residential
Board and Care,” are not required tc con-
duct fire drills within 10 days of employ-
ment,

(4) The facility must:

(A) actually evacuate resi-
dents during at least one evacuation drill
each year on each shift;

(B) make special provisions
for the evacuation of the physically handi-
capped, such as fire chutes and mattress
loops with poles;
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X (C) write and file a report
and evaluation of each drill and list details,

date, time, who participated, and any prob-

lems that occurred; and

(D) investigate all accidents
and take corrective action to prevent similar
accidents in the future.

(5) Drills for other emergencies,
such as severe weather, bomb-threats, etc.,
shall be covered in the facility’s policies

. and disaster plan with drills held according
to the policy.

"(c) Smoking regulations. Smoking
policies shall be formulated and adopted by
the facility. The policies shall comply with
all applicable codes, regulations, and stan-
dards, including local ordinances. It is the
responsibility of the facility to inform resi-
dents, staff, visitors, and other affected
parties of smoking policies through distribu-
tion and/or posting. The facility is responsi-
ble for enforcement of smoking regulations.
Thie agency hereby cerifies that the rule as

adopted has been reviewed by legal counsal
and found to be a valid exercice of the agen-

cy's legal authority.
issued in Auslin, Texas, on April 9, 1993.

TRD-9321483 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Depastment of
Health

Effective date: August 31, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
834-6770

¢ * ¢
Construction Standards for Ma-
ternity Facilities

e 25 TAC §145.131, §145.132

The new sections are adopted under the
Heakh and Safety Code, Chapter 242, which
provides the Board of Health (board) with the
-authority to adopt rules concerning nursing
tacilities and refated institutions; and §12.001
which provides the Board with authority to
adopt ruies to implement every duty imposed
on the board, the depariment and the com-
missioner of health.

'§I45.131. Introduction and Application.
(a) Classification of facilities.

(1) A small facility is a build-
ing(s) consisting of one or more floors pro-
viding sleeping accommodations for 16 or
fewer residents exclusive of "live-in"
houseparents, family, or staff.

(2) A large facility is a build-
ing(s) consisting of one or more floors pro-

viding sleeping accommodations for 17 or
more residents exclusive of "live-in" staff.

(b)  Applicability of requirements
for construction and life safety.

(1) All buildings or structures,
new or existing, used as a licensed mater-
nity facility shall be in accordance with
these standards. Any exceptions are specifi-
cally meationed.

(2) For existing buildings and
structures which are converted to maternity
occupancy, no residents will be admitted
until all standards are met and approvai for
occupancy is granted by the licensing offi-
cer of the department.

(3) A licensed nursing facility or
licensed hospital, meeting Chapter 12 or 13
of National Fire Protection Association 101
(NFPA 101), may be considered as a mater-
nity occupancy without additional fire
safety features as may be specified herein.

(4) Buildings and structures
shall conform to the 1985 edition, of NFPA
101, as published by the National Fire Pro-
tection Association, Inc., Batterymarch
Park, Quincy, Massachusetts 02269, as fol-
lows.

(A) Type A smail facilities
shall conform to Chapter 21.

(B) Type A large facilitics
shall conform to Chapter 21.

(C) Type B small ("Impracti-
cal") shall conform to Chapter 21 for facili-
ties that provide pos.partum care.

(D) Type B large ("Imprac-
tical”) shall conform to Chapters 21 and 12
(limited care, as defined by the NFPA 101,
requirements may be used) for facilities that
provide postpartum care.

(E) Other chapters, sections,
subsections, or paragraphs of the NFPA 101
such as Chapters 1-7 and Chapter 31, shall
apply as referenced or intended for their
reletion to Chapters 21, 12, and 18.

(F) Buildings which contain
living units with independent cooking and
bathroom facilities shall conform with
NFPA 101, Chapters 21 and 18, New
Apartment Buildings, Option #2, "Buildings
provided with a complete automatic fire
detection and notification system," as a
minimum,

(5) New construction shall be
subject to local codes. (The description of
the occupancy may vary with local codes.)
In the absence of local codes or their en-
forcement for new construction, the depart-

ment will fequire conformance to the
fundamentals of the following codes:

(A) the Uniform Building

. Code, 1988 edition by the International

Conference of Building Officials, 5360
South Workman Mill Road, Whittier, Cali-
fornia 90601, 'R’ Occupancy, Divisions 1
and 3 for Type A facilities, and ‘T’ Occu-
pancy for Large Type B facilities;

(B) the Uniform Plumbing
Code, 1988 edition, as published by the
International Association of Plumbing and
Mechanical Officials, 5032 Alhambra Ave-
nue, Los Angeles, California 90032;

(C) the National Electrical
Code as specified under NFPA 101;

(D) illumination systems
shall be designed and installed in accord-
ance with the Lighting Handbook of the
Iluminatory Engineering Society (IES) of
North America, except as may be modified
herein.

(6) An existing building (facility
with residents at time of initial inspection)
either occupied as a maternity facility at the
time of initial inspection by the department
or converted to occupancy as a maternity
facility shall meet all local requirements
pertaining to that building for that occu-
pancy. The department shall require the fa-
cility sponsor or licensee to submit evidence
that local requirements are satisfied. When
local laws, codes or ordinances are more
stringent than these standards for maternity,
the more stringent requirements shall gov-
ern,

(7) Buildings shall be structur-
ally sound with regard to actual or expected
dead, live, and wind loads according to
applicable building codes.

(8) The facility shall meet the
provisions and requirements concerning ac-
cessibility for individuals with disabilities in
the following laws: the Americans with
Disabilities Act of 1990 (Public Law
101-336; Title 42, United States Code,
Chapter 126); Title 28, Code of Federal
Regulations, Part 35; Texas Civil Statutes,
Article 9102; and Title 16, Texas Adminis-
trative Code, Chapter 68. Plans for new
construction, substantial renovations, modi-
fications, and alterations shall be submitted
to the Texas Department of Licensing and
Regulation (Attn: Elimination of Architec-
tural Barriers Program) for accessibility ap-
proval under Article 9102.

§145.132. General Requirements.

(a) General. The concept of the Na-
tional Fire Protection Association (NFPA)
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101 zequirements for fire safety with regard
to the residents, is based on evacuation
capability. These standards are written with
the premise that the residents will be capa-
ble of self-evacuation without continuous
staff assistance. Residents that are not nor-
mally capable of self-evacuation nor are
capable of negotiating stair unassisted, shall
not be housed above or below the floor of
exit discharge unless the facility meets the
construction requirements of NFPA 101,
Chapter 12, Health Care Occupancies for
Large Facilities and the "impractical” re-
quirements for small facilities as found in
NFPA 101, Chapter 21. Examples of resi-
dents who may not be capable of self-
evacuation are as follows:

(1) a person with a physical dis-
ability of a nature that he or she is not
capable of maneuvering in a wheelchair,
walker, etc., unaided;

(2) a person who will not take
or_cannot understand instructions from a
sta?f member; or

(3) aperson who is taking medi-
cation which will make it difficult for a
staff member to arouse the person quickly.

(b)  Evacuation procedures. Resi-
dents who are housed in buildings that are
licensed as small or large Type A facilities,
shall be able to demonstrate to the authority
having jurisdiction (AHJ) that they can
travel from their living unit to a centralized
space, such as lobby, living, or dining room
on the level of discharge within a 13 minute
period without continuous staff assistance.
Blevators shall not be used as an evacuation
route.

(c) Operational features.

(1) All fires causing damage to
the facility and/or equipment shall be re-
ported to the department within 72 hours.
Any fire causing injury or death to a resi-
dent shall be reported immediately. A tele-
phone report shall be followed by a written
report on a form which will be supplied by
the department.

(2) Fire drills shall be conducted
at least four times a year on each shift. The
drills may be announced in advance to the
residents. The drills shall involve the partic-
ipation of the staff in accordance with thc
emergency plan. Residents shall be in-
formed of evacuation procedures and loca-
tions of exits. All fire drills shall be
documented indicating brief description of
drill, any problems encountered, date, time,
and staff who participated.

(3) Smoking regulations shall be
established, and smoking areas shall be des-
ignated for residents and staff. Ashtrays of
noncombustible material and safe design
shall be provided in smoking areas.

(4) The facility shall post an
emergency evacuation floor plan. An excep-
tion is that small, one-story facilities are not
required to post such plans,

(5) The administration shall
have in effect and available to all supervi-
sory personnel written copies of a plan for
the protection of all persons in the event of
fire and for their remaining in place, for
their evacuation to areas of refuge, and
from the building when necessary. The plan
shall include special staff actions including
fire protection procedures needed to ensure
the safety of any resident and shall be
amended or revised when needed. All em-
ployees shall be periodically instructed and
kept informed with respect to their duties
and responsibilities under the plan. A copy
of the plan shall be readily available at all
times within the facility.

(d) Construction.

(1) There shall be separation
from other occupancies. A common wall
between a maternity faciliiy and another
occupancy shall be not less than a two-hour
fire-rated partition. (Definition of such a
partition is in accordance with National Fire
Protection Association Standards.) A li-
censed nursing facility or licensed hospital
is not considered another occupancy for this
purpose. An exception is where an unli-
censed occupancy occurs in the same build-
ing or structure and is so intermingled that
separate safeguards are impracticable. The
means of egress, construction, protection
and other safeguards shall comply with the
NFPA 101 requirements of the licensed oc-
cupancy.

(2) Interior wall and ceiling sur-
faces shall have as the finished surface or as
substrate or sheathing a fire resistance of
not less than that provided by 3/8" gypsum
board (20 minute fire rating), unless ap-
proved otherwise by the department. A
sprinkler system will not substitute for the
minimum construction requirements. An ex-
ception is Type B large facilities shall meet
the construction requirements of NFPA 101,
Chapter 12, §12-1.6.

(3) Flame spread rate require-
ments shall be as specified in NFPA 101,
Flame spread is the rate of fire travel along
the surface of a material. (This is different
than other requirements for time-rated "burn
through” resistance ratings, such as one-
hour rated.) Flame spread ratings are Class
A (0-25), Class B (26-75), and Class C (76-
200). See NFPA 101, §6-5, Interior
Finishes.

(4) Doors between resident
rooms and corridors or public spaces shall
be not less than 1-3/4" thick solid core
wood construction or 20-minute fire-rated,
self-closing or automatic-closing, and latch
in their frames. Exceptions are as follows.

(A) Small Type A facilities
can have smoke resisting doors with guto-
matic closures provided the interior finish is
Class "B’ or better and there are two remote
exit routes.

(B) Small Type A facilities
that have 20-minute fire-rated doors (or
1-3/4" solid core wood), Class "B’ or better
interior finish, and two remote exit routes
are not required to be self<closing or
automatic-closing.

(C) In Small and Large

A facilities protected throughout by an ap-
proved automatic sprinkler system, doors to
resident bedrooms are not required to be
self-closing or automatic-closing, except a
three story or larger building which does
not meet construction requirements of
NFPA 101, Chapter 12.

(5) Upper floors shall have at
least two separate approved stairs. Bach
stair shall be arranged and located so that it
is not necessary to go through another room
(such as bedroom or bath) to reach the stair,
All stairs shall be provided with handrails
and with normal lighting. Refer to NFPA
101 for Class ‘A" stair details. An exception
is that for existing 16 beds or less; At least
one main stair shall be Class 'B'. Such
stairs may be constructed of wood.

(6) All hazardous areas, as de-
fined in the NFPA 101, Chapter 21 or 12,
shall be one-hour fire-separated or provided
with sprinkler protection or both if consid-
ered severe. Gasoline, volatile materials, oil
base paint, or similar products shall not be
stored in the building housing residents.

(7) Exit signs, with emergency
power, shall be provided in all large facili-
ties and installed in accordance with NFPA
101, Section 5-10.

(8) Emergency lighting shall be
provided in all buildings with 25 or more
bedrooms; in apartment buildings with 12
or more living units or which are thres or
more stories in height; and in all large
facilities that are designed for Type B. The
system shall be installed in accordance with
NFPA 101, Section 5-9,

(¢) Fire alarm and sprinkler sys-
tems.

(1) Fire alarm and smoke detec-
tion system. An underwriter’s laboratory
(U.L) listed manual fire alarm initiating
system, with an interconnected automatic
smoke detection and alarm initiation sys-
tem, shall be provided in accordance with
the NFPA 101, Section 7-6. The operation
of any alarm initiating device will sound an
audiblefvisual alarm(s) at the site.
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(A) Smoke detectors shall be
installed in resident bedrooms, corridors,
hallways, living rooms, dining rooms, of-
fices, and public or common areas. Service
areas, such as kitchens, laundries and at-
tached garages used for car parking may
have heat detectors in lieu of smoke detec-
tors, Exceptions are as follows.

(i) Large facilities with
apartment units may use listed smoke detec-
tors with an alarm device and separate heat
detector contacts in the living area. The
smoke detectors must provide an audible
gignal within the apartment, and annunciate
at. the main staff station or location. The
heat detector contacts shall be connected
into the fire alarm system and provide a
general alarm when activated.

(i) A facility constructed
to meet NFPA 101, Chapter 12, need only
meet Section 12-34.5.1. for smoke detector
locations.

(B) The fire alarm control
panel shall be visible to staff at or near the
staff area that is attended 24 hours a day.

(C) The primary power
source for the complete fire alarm system
must be commercial electric and perma-
nently wired for power on a dedicated cir-
cuit in accordance with the National
Blectrical Code.

(D) Emergency power source
shall be from approved storage batteries or
on-site engine-driven generator set.

(E) The facility shall have a
written contract with a fire alarm company
or person licensed by the State of Texas to
maintain the alarm system semiannually.

(F) In large facilities, the fire
alarm panel shall indicate as a separate
zone, each floor and/or smoke compart-
ment. BEach zone shall have an alarm and
trouble indication,

(G) In large Type B facilities
the fire alarm shall automatically notify the
fire department in accordance with NFPA
101, Section 7-6.4.

(2) Sprinkler systems. When in-

stalled or required, sprinkler systems shall
meet the following criteria.

(A) Facilities housing 16 or
fewer residents may have a system that
meets NFPA 13D requirements.

(B) Large Type B facilities
must have a complete NFPA 13 system.

(C) Large Type A facilities
may have an NFPA 13R system (up to and
including three stories).

(f) Site and location.

(1) The facility shall be serviced
by a paid or volunteer fire fighting unit as
approved by the department. Water supply
for fire fighting purposes shall be as re-
quired and approved by the fire fighting
unit.

(2) Any site or building condi-

tions that are a fire hazard, health hazard, or -

physical hazard shall have corrections made
as determined by the department.

(3) The facility shall provide or
arrange for nearby parking spaces for pri-
vate vehicles of residents and visitors. A
minimum of one space shall be provided for
each four beds or fraction thereof, or per
locul code, whichever is more stringent.

(4) Ramps, walks, and steps
shall be of slip-resistive texture and uni-
form, without irregularities. Ramps shall
not exceed 1:12 slope, and shall meet dis-
ability standards for width. Guardrails,
fences, or handrails shall be provided where
grades make an abrupt change in level,

(5) All outside areas, grounds,
adjacent buildings, etc., on the site shall be
maintained in good condition and kept free
of rubbish, garbage, untended growth, etc.,
that may constitute a fire or health hazard.
Site grades shall provide for water drainage
away from the structure to prevent ponding
or standing water at or near the building.

(g) Sanitation and housekeeping.

(1) Waste water and sewage
shall be discharged into a state-approved
municipal sewerage system; any exception
shall be as approved by the department.

(2) The water supply shall be of
safe, sanitary quality, svitable for use, and
adequate in quantity and pressure, and shall
be obtained from a water supply system, the
location, construction, and operation of
which are approved by the department.

(3)  Waste, trash, and garbage
shall be disposed of from the premises at
regular intervals in accordance with state
and local practices. BExcessive accumula-
tions are not permitted. The facility shall
comply with §§1.131-1. 137 of this title
(relating to Definition, Treatment, and Dis-
posal of Special Waste from Health Care
Related Facilities).

(4) Operable windows shall be
insect screened.

(5) An ongoing pest control pro-
gram shall be provided by facility staff or
by contract with a licensed pest control

company. The least toxic and least flamma-
ble effective chemicals shall be used.

(6) All bathrooms, toilet rooms,
and other odor-producing rooms or areas for
soiled and unsanitary operations shall be
ventilated with operable windows or pow-
ered exhaust to the exterior for odor control.
Exception: Existing small facilities may
vent into an attic provided that the attic is
vented.

(7) In kitchens and in laundries,
there shall be procedures utilized by facility
staff to avoid cross-contamination between
clean and soiled utensils and linens.

(8) The facility shall be kept
free of accumulations of dirt, rubbish, dust,
and hazards. Floors shall be maintained in
good condition and cleaned regularly; walls
and ceilings shall be structurally main-
tained, repaired, and repainted or cleaned as
needed. Storage areas and cellars shall be
kept in an otganized manner. No storage
will be permitted in the attic spaces,

{9) The facility shall be capable
of being ventilated through the use of win-
dows, mechanical ventilation, or a combina-
tion of both. Interior areas designated for
smoking within the building shall have me-
chanical ventilation directed to the exterior
to remove smoke at the rate of 10 air
changes per hour.

(10) In addition to janitor clos-
et(s) called for in specific departments of
large facilities, other janitor closet(s) shall
be provided throughout the facility to main-
tain a clean and sanitary environment. Each
janitor closet shall have a service sink and
forced air ventilation ducted to the outside.

(11) A public/staff toilet, i.e.
commode and lavatory, complying with ac-
cessibility standards is required for every
large facility up to and including 60 beds.
Facilities over 60 beds shall have separate
public and staff toilets in addition to the
staff toilet(s) required for the dietary staff.

(12) 1If the facility provides lin-
ens to the residents, the quantity of avail-
able linen shall meet the sanitary and
cleanliness needs of the residents. Clean
linens shall be stored in a clean area.

(h) General safety features.

(1)  Electrical and mechanical
systems shall be safe and in working order.
The department may require the facility
sponsor or licensee to submit evidence to
this effect, consisting of a report from the
fire marshal, city/county building official
having jurisdiction, licensed electrician, or a
registered professional engineer.

(2) Al draperies and other win-
dow coverings in public or common areas,
and in bedrooms andfor living units in
which smoking is permitted shall be flame
resistant.
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(3) All new floor carpet in-
stalled in public or common spaces after the
initial inspection by the department shall be
Class I or II based on the "Critical Radiant
Flux" ratings. Proper documentation must
be provided.

(4) Open flame heating devices
are prohibited. All fuel burning heating de-
vices shall be vented. Working fireplaces
are acceptable if of safe design and con-
struction and if screened or otherwise en-
closed.

(5) There shall be at least one
telephone in the facility available to both
staff and residents for use in case of aui
emergency. Emergency telephone numbers,
including at least fire, police, ambulance,
emergency medical services, and poison
control center, shall be posted conspicu-
ously at or near the telephone.

(6) An initial pressure test of fa-
cility gas lines from the meter shall be
provided. Additional pressure tests will be
required when the facility has major renova-
tions or additions where the gas service is
interrupted. All gas heating systems shall be
checked prior to the heating season for
proper operation and safety by persons who
are licensed or approved by the State of
Texas to inspect such equipment. A record
of this service shall be maintained by the
facility. Any unsatisfactory conditions shall
be corrected promptly.

(7)  Exterior and interior stairs
shall have handrails that are firmly secured
to prevent falls.

(8) Cooling and heating shall be
provided for occupant comfort. Condition-
ing systems shall be capable of maintaining
the comfort ranges of 68 degrees Fahrenheit
to 82 degrees Fahrenheit in resident-use
areas.

(9) The Illumination Engineer-
ing Society of North America recommenda-
tions shall be followed to achieve proper
illumination characteristics and lighting lev-
els throughout the facility. Minimum illumi-
nation shall be 10-foot candles in resident
rooms during the day and 20 foot candles in
corridors, staff stations, dining rooms, lob-
bies, toilets, bathing facilities, laundries,
stairways and elevators during the day. Illu-
mination requirements for these areas apply
to lighting throughout the space and should
be measured at approximately 30 inches
above the floor anywhere in the room. Min-
imum  illumination for  medication
preparation or storage areas, kitchens, and
staff station desks shall be 50-foot candles
during the day. Illumination requirements
for these areas apply to the task performed
and should be measured on the tasks.

(10) All buildings three floors or
higher and in facilities that provide services,
treatment, or social activities on floors

above or below the level of discharge and
which house mobility impaired residents
shall have a passenger elevator. The lowest
level of discharge will be the first floor for
determining floor level.

(11) The building shall be kept
in good repair; electrical, heating, and cool-
ing systems shall be maintained in a safe
manner. Use of electrical appliances, de-
vices, and lamps shall be such as not to
overload circuits or cause excessive lengths
of extension cords.

(12) Floor, ceiling, and wall fin-
ish materials shall be complete and in place
to provide a sanitary and structurally safe
environment,

(i) Portable fire extinguishers.

(1) At least one portable UL or
factory mutual (FM)-approved five-pound
Class B:C dry chemical fire extinguisher,
rechargeable type, is required in each laun-
dry, kitchen and walk-in mechanical room.
ABC type extinguishers shall not be used in
kitchens. An exception is that in small facil-
ities, ABC type extinguishers will be ac-
ceptable for these spaces.

(2) Portable UL or FM-
approved 2-1/2 gallon stored-pressure
water-type fire extinguishers (Class A) must
be provided in areas serving resident bed-
rooms. One such unit shall be located
within 75 feet of any resident bedroom
door. Acidic base (ABC) and dry chemical
types are not acceptable.

(3) Extinguishers must be-read-
ily accessible. Units must be installed on
hangers or brackets, mounted in special
cabinets, or set on appropriate shelves. Op-
erating instructions shall face outward.
Mounting heights shall not exceed five feet
above the floor for extinguishers weighing
40 pounds or more.

(4) Regular monthly inspections
or "quick checks" must be made by facility
representatives to assure that extinguishers
are in the proper location, condition, and
working order. Annual maintenance or
“thorough checks" must be accomplished in
accordance with National Fire Protection
Association Standard Number 10A (NFPA
10-Standard for Portable Fire Extinguishers)
by competent personnel licensed or certified
to perform servicing by the State Fire Mar-
shal. Unserviceable extinguishers must be
replaced.

(5) With reference to paragraph
(3) of this subsection, alternative locations
and arrangements for fire extinguishers may
be as approved by the department for small
facilities, facilities consisting of separated
small building units, or unusual building
arrangements.

(6) Metal wastebaskets of sub-
stantial gauge or any UL or FM approved

containers must be provided in all areas
where smoking is permitted. Garbage,
waste, or trash containers provided for
kitchens, janitor closets, laundries, mechani-
cal or boiler rooms, general storage, and
similar places must be made of metal or any
UL or FM approved material, having a
close fitting cover. Disposable plastic liners
may be used in these containers for sanita-
tion,
(i) Accessibility provisions,

(1) The physical plant of all
large facilities and all other facilities hous-
ing residents with physical disabilities
and/or mobility impairments must comply
with applicable federal, state and local re-
quirements for persons with disabilities.

(2) A minimum of 5.0% of the
resident living units of large facilities shall
meet the accessibility provisions.

(k) Resident accommodations.
(1) Resident bedrooms.

(A) Bedroom usable floor
space for Type A facilities shall not be less

. than 80 square feet for a one-bed room and

not less than 60 square feet per bed for a
multiple bed room. A bedroom shall be not
less than eight feet in the smallest dimen-
sion, unless specifically approved otherwise
by the department. Bedrooms for persons
with physical disabilities andfor mobility
impairment shall meet accessibility stan-
dards for access around the bed or beds,
i.e., minimum of three feet clear width for
access aisles,

(B) Bedroom usable square
footage for Type B facilities shall be not
less than 100 square feet per bed for a
single-bed room and not less than 80 square
feet per bed for a multiple-bed room. Bed-
rooms for persons with physical disabilities
and/or mobility impairment shall meet ac-
cessibility standards for access around the
bed or beds, ie.. minimum of three feet
clear width for access aisles.

(C) In facilities that have liv-
ing units consisting of separate living/dining
spaces and bedroorns, 10% of the required
bedroom square footage may be included as
part of the living/dining space.

(D) No more than four beds
shall be in a bedroom, and not more than
50% of the beds shall be in bedrooms of
three or more.

(E) [Each bedroom shall have
at least one operable window with outside
exposure. The window sill shall be no
higher than 44 inches from the floor and
shall be at or above grade level. The win-
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dow will be operable fromn the inside, with-
out the use of tools or special devices, and
provide an operable section with a clear
opening of not less than 5.7 square feet
(minimum width of 20inches by 41,2 inches
high and minimum height of 24 inches by
342 inches wide). Windows required for
evacuation will not be blocked by bars,
shrubs, cr any obstacle that would impede
evacuation. Exceptions are as follows:

(i) In large Type B facili-
ties, the window sill height from the floor
shall be no more than 36".

(ii) In large Type B facili-
ties, the bedroom window size shall not be
less than 8.0% of the bedroom floor area.

(iii) In small existing fa-
cilities, if the window is not required for the
secondary means of escape, the window
size and sill height requirements will not
apply provided the primary means of escape
for each sleeping room is not exposed to the
common living spaces, such as the living
room, dining room, and kitchen and the
bedroom has an operable window for view
and ventilation.

(F) In the event the resident
does not provide his or her own furnishings,
the facility must provide for sach resident a
bed with mattress, chair, table or dresser,
and enclosed closet space for clothing and
personal belongings. Drawer space shall be
provided. Furnishings provided by the facil-
ity must be maintained in good repair.

(G) All resident rooms shall
open upon an exit, corridor, living area, or

public area and shall be arranged for conve-
nient resident access to dining and recrea-
tion areas.

(H) A staff or attendant area
shall be provided on each floor or in each
separate building. The area shall consist of
a desk or writing surface and telephone. An
exception is that Type A facilities, two-
story or less in height, with separate build-
ings grouped together, and connected by
covered walks, need not have staff or atten-
dant areas on each floor or in each building,
provided that the areas are not more than
200 feet walking distance from the furthest
resident living unit. The areas must have a
communication system and fire alarm an-
nunciation indicating the units served,

(I) Facilities which consist of
two or more floors or separate buildings
shall have a communication system from
each resident living unit to a central staff
location. This communication system may
be a direct telephone, nurse call, or inter-
com,

(2) Resident toilet and bathing
facilities.

(A) All bedrooms shall be
served by separate private, connecting, or
general toilet rooms for each sex (if facility
houses both sexes). General toilet room or
bathing room shall be accessible from a
corridor or public space. A lavatory shall be
readily accessible to each water closet. At
least one water closet, lavatory, and bathing
unit shall be provided on each sleeping
floor accessible to residents of that floor.

(B) One water closet and one
lavatory for each six occupants or fraction
thereof is required. One tub or shower for
each ten occupants or fraction thereof is
required.

(C) Privacy partitions and/or
curtains shall be provided at water closets
and bathing units in rooms for multi-
resident use.

(D) Tubs and showers shall
have non-slip bottoms or floor surfaces, ei-
ther built-in or applied to the surface.

(B) Resident-use hot water
for lavatories and bathing units will be
maintained between 100 degrees Fahrenheit
and 125 degrees Fahrenheit.

(F) Towels, soap, and toilet
tissue shall be available at all times for
individual resident use.

(3) Resident living areas.

(A) Social-diversional spaces
such as living rooms, day rooms, lounges,
sun rooms, etc., shall be provided and have
appropriate furniture. A minimum of 120
square feet shall be provided in at least one
space regardless of number of residents.
This space must have exterior windows pro-
viding a view of the outside.

(B) The total space require-
ment for social-diversional areas shall be
provided on a sliding scale as follows:

Number of Beds Area Per Bed (Minimum)
04-16 15 square feet Minimum 120 square feet)
17-39 13 square feet
40-59 12 square feet
60 and over 10 square feet

(C) Where a required way of
exit (or a service way) is through such
living or dining area, a pathway equal to the
corridor width will normally be deducted
for calculation purposes and discounted
from that area. Such exit pathways must be
kept clear of obstructions.

(4) Resident dining areas.

(A) A dining area shall be
provided and have appropriate furnishings.
A minimum of 120 square feet shall be
provided in at least one space, regardless of
number of residents. This space must have
exterior windows providing a view of the
outside.

(B) Access to a dining area
from the resident living units or bedrooms
shall be covered.

(C) The total space require-
ment for a dining area shall be provided on
a sliding scale as follows:
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Number of Beds
4-16
17-39
40-59
60 and over

(D) The total living-dining
area(s) can be a single or interconnecting
space with a minimum of 240 square feet of
area,

(5) Storage areas. The facility
shall provide sufficient separate storage
spaces or areas for the following:

(A) edministration for re-
cords and office supplies;

(B) locked areas for medica-
tions and medical supplies. Poisons shall be
stored in a locked area and separate from all
medications and preparation;

(C) equipment supplied by
the facility for resident needs such as
wheelchairs, walkers, beds, mattresses, etc.;

(D) cleaning supplies (janito-
rial needs);

(E) food storage;

(F) clean linens and towels if
furnished by the facility;

(G) lawn and maintenance
equipment, if needed;

(H) janitor(s) closet with
deep sink and hot and cold water (large
facilities only); and

() soiled linen storage or
holding room(s), if the facility furnishes
linen.

(6) Office. There shall be at
least one office space to carry on the busi-
ness needs of the facility. Larger facilities
may require more than one such room.

(7 Kitchen.

(A) The facility shall have a
kitchen or dietary area to meet the general
food service needs of the residents. It shall
include provisions for the storage, refrigera-

15 square feet (Minimum
13 square feet
12 square feet
10 square feet

tion, preparation, and serving of food; for
dish and utensil cleaning; and for refuse
storage and removal. Exception: Food may
be prepared off-site or in a separate building
provided that the food is served at the
proper temperature and transported in a san-
itary manner.

(B) Kitchens (main/dietary)
for large facilities shall be as follows.

(1) Kitchens will be eval-
uvated on the basis of their performance in
the sanitary and efficient preparation and
serving of meals to residents and comply
with the requirements of §§229.161-
229.173 of this title (relating to Food Ser-
vice Sanitation).

() Consideration shall
be given to planning for the type of meals
served, the overall building design, the food
service equipment, arrangement, and the
work flow involved in the preparation and
delivery of food.

() Plans shall include
a detailed kitchen layout designed by a reg-
istered or licensed dietitian or architect hav-
ing knowledge in the design of food service
operations.

(ii) Kitchens shall be de-
signed so that room temperature, at peak
load (summertime), shall not exceed a tem-
perature of 85 degrees Fahrenheit measured
over the room at the five foot level. The
amount of supply air shall take into account
the large quantities of air that may be ex-
hausted at the range hood and dishwashing
area.

(iii) Facilities for washing
and sanitizing dishes and cooking utensils
shall be provided. The kitchen shall contain
a multi-compartment pot sink large enqugh
to immerse pots and pans, and a mechanical
dishwasher for washing and sanitizing
dishes. Separation of soiled and clean dish
areas shall be maintained, including air
flow.

(iv) A vegetable
preparation sink shall be provided. It shall
be separate from the pot sinks.

(v) A supply of hot and
cold water shall be provided. Hot water for

120 square feet)

sanitizing purposes shall be 180 degrees
Fahrenheit or the manufacturer's suggested
temperature for chemical sanitizers.

(vi) The kitchen shall be
provided with e hand-washing lavatory in
the food preparation area with hot and cold
water, soap, towel dispenser, and waste re-
ceptacle. The dish room area shall have
ready access to a handwashing lavatory.

(vii) Staff rest room facil-
ities with lavatory shall be directly accessi-
ble to kitchen staff without traversing
resident use areas. The rest room shall not
open directly into the kitchen (i.c., provide
a vestibule). Exception: Staff rest rooms in
existing facilities must be provided, but
may be located outside of the kitchen area.

(viii)  Janitorial facilities
shall be provided exclusively for the kitchen
and shall be located in the kitchen area.
Exception: Janitorial closets in existing fa-
ciliies may be located outside of the
kitchen area provided sanitary procedures
are used to reduce the possibility of cross-
contamination. :

(ix) Non-absorbent
smooth finishes or surfaces shall be used on
kitchen floors, walls and ceilings. Such sur-
faces shall be capable of being routinely
cleaned and sanitized to maintain a health-
ful environment. Counter and cabinet sur-
faces, inside and outside, shall also have
smooth, cleanable, non-porous finishes.

(x) Doors between
kitchen and dining or serving areas shall
have 1/4-inch fixed wire glass view panel
mounted in a steel frame.

(xi) A garbage can or cart
washing area with drain and hot water shall
be provided either on the interior or exterior
of the facility.

(xii) Floor drains shall be
provided in the kitchen and dishwashing
areas. Exception: Floor drains are not re-
quired in existing facilities provided the
floors are kept clean.

(xiii) A commercial range
shall be provided and equipped with a com-
mercial range hood and exhaust designed
and installed in accordance with NFPA 96.

(xiv) Grease traps shall
be provided as required.
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(C) Food storage areas for
large facilities shall be as follows.

(i) Food storage areas
shall provide for storage of a four-day mini-
mum supply of non-perishable feods at all
times.

(ii) Shelves shall be ad-
justable wire type. Exception; Existing fa-
cilities with wood shelves may continue to
use the shelves provided they are kept
sealed and clean.

(ii) Walls and floors
must have a non-absorbent finish to provide
a cleanable surface.

(iv) No foods shall be
stored on the floor. Dollies, racks, pallets,
or wheeled containers may be used to ele-
vate foods not stored on shelving.

(v) Dry foods storage
shall have an effective venting system to
provide for positive air circulation.

(vi) The maximum room
temperature for food storage shall not ex-
ceed 85 degrees Fahrenheit at any time. The
measurement shall be taken at the highest
food storage level, but not less than five
feet from the floor.

(vii) Food storage areas
may be located apart from the food
preparation area as long as there is space
adjacent to the kitchen for necessary daily
usage.

(D) Auxiliary serving kitch-
ens {not  contiguous to  food
preparation/serving area) shall be as fol-
lows.

(i) Where service areas
other than the kitchen are used to dispense
foods, these shall be designated as food
service areas and shall have equipment for
maintaining required food temperatures
while serving.

(i) Separate food service
areas shall have handwashing facilities as
part of the food service area.

(iii) Finishes of all sur-
faces, except ceilings, shall be the same as
those required for dietary kitchens or com-
parable areas.

(8) Laundry/linen services.

(A) A large maternity facility
which co-mingles and processes laundry on-
site in a central location shall comply with
the following.

(i) The laundry shall be
separated and provided with sprinkler pro-
tection if located in the main building. (Sep-
aration shall consist of & one-hour fire rated

partition carried to the underside of the
floor or roof deck above.) Access doors
shall be from the exterior or interior non-
resident use areas, such as a small vestibule
or service corridor.

(i) The laundry shall be
provided with the following physical fea-
tures:

(I) a soiled linen re-
ceiving, holding, and sorting room with a
floor drain and forced exhaust to the exte-
rior which shall operate at all times there is
soiled linen being held in this area. (This
may be combined with the washer section.);

() a general laundry
work area which is separated by partitioning
two areas-a washer section and a dryer sec-
tion,

(IO) a storage area for
laundry supplies;

(IV) a folding area:

(V) adequate air sup-
ply and ventilation for staff comfort without
having to rely on opening a door that is part
of the fire wall separation; and

(VI) provisions to ex-
haust heat from dryers and to separate dryer
make-up air from the habitable work areas
of the laundry.

(B) If linen is processed off
the site, the following shall be provided on
the premises:

(i) a soiled linen holding
room (provided with adequate forced ex-
haust ducted to the exterior); and

(i) a clean linen receiv-
ing, holding, inspection, sorting or folding,
and storage rcom(s).

(C) Resident-use laundry, if
provided, shall utilize residential type wash-
ers and dryers. If more than three washers
and three dryers are located in one space,
the area shall be one-hour fire separated or
provided with sprinkler protection.

This agency hereby certifies that the rule as
adopted has been reviewed by lagal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321484 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: August 31, 1993

Proposal publication date: October 20, 1992

For further information, please call: (512)
834-6770

¢ ¢ ¢

General Requirements for All
Facilities
* 25 TAC §145.141, §145.142

The new sections are adopted under the
Health and Safety Code, Chapter 242, which
provides the Texas Board of Health (board)
with the authority to adopt rules concerning
nursing facilities and related institutions; and
§12. 001 which provides the Board with au-
thority to adopt rules to implement every duty
imposed on thg board, the department, and
the commissioner of health.

§145.141. Plans, Approvals, and Construc-
tion Procedures.

(a)  Submittal of preliminary plans.

(1) When construction is con-
templated for new buildings, additions, con-
version of buildings not licensed by the
department (including formerly licensed fa-
cilities), or remodeling of existing licensed
facilities, one copy of the preliminary pro-
posed plans shall be submitted to the de-
partment (Architectural Section) for review
prior to the preparation of working draw-
ings. For additions, an overall plan similar
to §145.142(c)(3) of this title (relating to
Construction and Initial Survey of Com-
pleted Construction) shall be included.

(2) Fees for plan reviews will be
required in accordance with §145. 19 of this
title (relating to Fees for Plan Reviews,
Construction Inspection Services, and Fea-
sibility Inspection Services).

(3) The project will be consid-
ered abandoned and the plans will be de-
stroyed if final plans are not submitted to
the department in accordance with the fol-
lowing schedule. Resubmittal of plans and
additional plan review fees will be required
if, after the abandonment period, the project
will be constructed:

(A) nursing facilities-12
months from the submittal date of the pre-
liminary plans for review and approval;

(B) facilities serving persons
with mental retardation and related condi-
tions-24 months from the submittal date of
the preliminary plans for review and ap-
proval;

(C) maternity  facilities-24
months from the submittal date of the pre-
liminary plans for review and approval.

(4) The plans shail be drawn to
scale, shall indicate the usage of all spaces,
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sizes of areas and rooms, and the type and
location of fixed equipment. New construc-
tion or additions shall include a site plan
showing all pertinent conditions including
grades and all structures on the site. Written
approval of the local health authority, build-
ing department, and of the local fire mar-
shal having jurisdiction shall be submitted.

(5) A general description of the
surrounding area and vicinity (commercial,
residential, rural, shopping, svailable trans-
portation, etc.) shall be fumished for new
locations.

(b) Submittal of intermediate plans.
Nursing facilities may need to submit inter-
mediate stage plans and specifications (50%
to 75% complete) for review, particularly
on new, larger, or more complex construc-
tion projects. Review of intermediate plans
is not required for maternity facilities or
facilities serving persons with mental retar-
dation and related conditions.

(c) Submittal of final plans.

(1) Before construction is be-
gun, one copy of working drawings and
specifications (contract documents) in suffi-
cient detail to interpret compliance with
these standards and assure proper construc-
tion shall be submitted to the department for
review within 60 days of receipt of such
documents and required plan review fee.
These documents shall be prepared accord-
ing to accepted architectural practice and
shall include general construction, special
conditions, schedules, and any other perti-
nent information that the department may
require. In addition, two extra copies of the
floor plan (only) shall be submitted with the
complete set.

(2) The project will be consid-
ered abandoned and the plans destroyed if
the project is not under construction and
continuing progress shown in accordance
with the schedule listed in subparagraphs
(A)«(C) of this paragraph. Resubmittal of
plans and full plan review fee will again be
required if, after the abandonment period,
the project will be constructed. Fees will be
as required in accordance with §145.19 of
this title (relating to Fees for Plan Reviews,
Construction Inspection Services, and Fea-
sibility Inspection Services):

(A) nursing facilities-six
months from the date of the final review of
the pla‘ns;

(B) facilities serving persons
with mental retardation and related condi-
tions-12 months from the date of the final
review of the plans;

(C) maternity facilities-12
months from the date of the final review of
the plans.

(3) Final copies of plans shall
have (in the reproduction process by which
plans are reproduced) a title block showing
name of facility, person or organization pre-
paring the sheet, sheet numbers, facility ad-
dress, and drawing date. Certain parts of
final plans, designs, and specifications shall
bear the seal of a registered professional
engineer approved by the State Board of
Registration for Professional Engineers to
operate in Texas. These certain parts in-
clude sheets and sections covering struc-
tural, electrical, mechanical, and sanitary
engineering. Contract documents for addi-
tions and remodeling and for the construc-
tion of an entirely new facility shall be
prepared by an architect licensed by the
Texas State Board of Architectural Examin-
ers. Drawings shall bear the seal of the
architect.

(4) A final plan for a major ad-
dition to a facility shall include a basic
layout to scale of the entire building onto
which the addition connects. North direc-
tion shall be shown. Usually the entire basic
layout can be to scale such as 1/16 inch per
foot or 1/32 inch per foot for very large
buildings.

(5) Plans and specifications for
conversions or remodeling shall be com-
plete for all parts and features involved.

(6) It is the sponsor's responsi-
bility to employ qualified personnel to pre-
pare the contract documents for
construction. If the contract documents have
errors or omissions to the extent that con-
formance with standards cannot be reason-
ably assured or determined, a revised set of
documents for review may be requested.
For additions and remodeling to existing
licensed facilities, construction shall not be
started until the final contract documents
are reviewed and approved in writing by the
department within 60 days of receipt of
final drawings and required plan review fee.

(7) The review of plans and
specifications by the department is based on
general utility, minimum licensing stan-
dards, and conformance with the Life
Safety Code, and is not to be construed as
all-inclusive approval of the structural, elec-
trical, or mechanical components.

(d) Contract documents.

(1) Site plan documents shall in-
clude grade contours; streets (with names),
north arrow; fire hydrants; fire lanes; utili-
ties, public or private; fences; unusual site
conditions, such as ditches, low water lev-
els, other buildings on-site; and indications
of buiidings five feet or less beyond site
property lines. Site plan documents for
nursing facilities may include the developed
landscaping plan for resident use as called
for in §145.62(f) of this title (relating to
Location and Site) .

(2) Foundation plan documents
shall include general foundation design and
details.

(3) Floor plan documents shall
include room names, numbers, and usages;
doors (numbered) including swing; win-
dows; legend or clarification of wall types;
dimensions; fixed equipment; plumbing fix-
tures; and kitchen basic layout; and identifi-
cation of all smoke barrier walls (outside
wall to outside wall) or fire walls.

(4) For both new construction
and additions or remodeling to existing
buildings, an overall plan of the entire
building shall be drawn or reduced to fit on
an 8 1/2 inch by 1! inch sheet; submit two
reduced plans for file record. See
§145.142(c) (3) of this title (relating to
Construction and Initial Survey of Com-
pleted Construction).

(5) Schedules shall include door
materials, widths, types; window materials,
sizes, types; room finishes; special hard-
ware.

(6) Elevations and roof plan
shall include exterior elevations, including
material note indications and any roof top
equipment; roof slopes, drains, gas piping,
etc., and interior elevations where needed
for special conditions.

(7) Details shall include wall
sections as needed (especially for special
conditions); cabinet and built-in work, basic
design only;, cross sections through build-
ings as needed; and miscellaneous details
and enlargements as needed.

(8 Building structure  docu-
ments shall include structural framing lay-
out and details (primarily for column, beam,
joist, and structural frame building); roof
framing layout (when cannot be adequately
shown on cross section); cross sections in
quantity and detail to show sufficient struc-
tural design and structural details as neces-
sary to assure adequate structural design,
also calculated design loads.

(9)  Electrical documents shall
include electrical layout, including lights,
convenience outlets, equipment outlets,
switches, and other electrical outlets and
devices; service, circuiting, distribution, and
panel diagrams; exit light system (exit signs
and emergency egress lighting); emergency
electrical provisions.(such as generators and
panels); fire alarm and similar systems
(such as control panel, devices, and alarms);
and sizes and details sufficient to assure
safe and properly operating systems. In ad-
dition:

(A) for nursing facilities, a
nurse call system; and
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(B) for facilities serving per-
sons with mental retardation and related
conditions, a staff communication system.

(10) Plumbing documents shall
include plumbing layout with pipe sizes and
details sufficient to assure safe and properly
operating systems, water systems, sanitary
systems, gas systems, other systems nor-
mally considered under the scope of plumb-
ing, fixtures, and provisions for combustion
air supply.

(11) Heating, ventilation, and
air-conditioning (HVAC) documents shall
include sufficient details of HVAC systems
and components to assure a safe and prop-
erly operating installation including, but not
limited to, heating, ventilating, and air-
conditioning layout, ducts, protection of
duct inlets and outlets, combustion air, pip-
ing, exhausts, and duct smoke and/or fire
dampers; and equipment types, sizes, and
locations.

(12) Sprinkler system docu-
ments shall include plans and details of
NFPA designed systems; plans and details
of partial systems provided only for hazard-
ous areas; electrical devices interconnected
to the alarm system.

(13) Other layouts, plans, or de-
tails as may be necessary for a clear under-
standing of the design and scope of the
project; including plans covering private
water or sewer systems shall be reviewed
by the local health or wastewater authority
having jurisdiction. If no local authority,
then the plans will be reviewed by the
department.

(14)  Specifications shall in-
clude installation techniques, quality stan-
dards andfor manufacturers, references to
specific codes and standards, design crite-
ria, special equipment, hardware, painting,
and any others as needed to amplify draw-
ings and notes.

§145.142. Construction and Initial Survey
of Completed Construction.

(a) Construction phase.

(1) The department shall be no-
tified in writing of construction start.

(2) All construction shall be
done in accordance with the completed
plans and specifications as submitted for
review and as modified in accordance with
review requirements. Any deviations there-
from must have prior approval of the de-
partment. Revised drawings may be
required if the change is significant.

(3) A preliminary stage con-
struction inspection is required for most
construction work unless otherwise in-
structed by the department. A minimum of
three weeks notification prior to applying
interior wall and ceiling surfaces (except for

smoke barrier wall surfaces which shall be
completed) must be given so that the in-
spector may schedule the preliminary visit.

(b) Initial survey of completed con-
struction.

(1) Upon completion of con-
struction, including grounds and basic
equipment and furnishings, a final construc-
tion inspection (initial survey) of the facility
is required to be performed by the depart-
ment (architectural section) prior to admit-
ting residents. A minimum of thrce weeks
advance notice is needed. The completed
construction shall have the written approval
of the local authorities having jurisdiction,
including the fire marshal, health depart-
ment, and building inspector.

(2)  After the completed con-
struction has been surveyed by a repre-
sentative of the architectural section of the
department and found acceptable, this infor-
mation will be conveyed to the licensing
officer as part of the information needed to
issue a license to the facility. In the case of
additions or remodeling of existing facili-
ties, a revision or modification to an exist-
ing license may be necessary. Nute that the
building, grades, drives, parking and
grounds must be essentially 100% complete
at the time of this initial survey visit for
occupancy approval and licensing, includ-
ing basic furnishings and operational needs.

(3) The following documents
must be available to the department’s archi-
tectural inspecting surveyor at the time of
the survey of the completed building:

(A) written approval of local
authorities as called for in paragraph (1) of
this subsection;

(B)  written certification of
the fire alarm system by the installing agent
(Form FML-009 of the Texas State Fire
Marshal);

(C) documentation of materi-
als used in the building which are required
to have a specific limited fire or flame
spread rating including special wall finishes
or floor coverings, flame retardant curtains
(including cubicle curtains), rated ceilings,
etc. This must include a signed letter from
the installer, in the case of carpeting, etc.,
verifying that the carpeting installed is the
carpet named in the laboratory test docu-
ment;

(D) approval of the com-
pleted sprinkler system installation by the
Texas Department of Insurance or the de-
signing engineer. A copy of the material list
and test certification shall be available;

(E) service contracts for
maintenance and testing of alarm systems,
sprinkler systems, etc.;

(F) a copy of gas test results
of the facility’s gas lines from the meter;

(G) a written statement from
an architect/engineer stating that, to the best
of his/her knowledge, the building was con-
structed 1n accordance with the approved
drawings, and

(H) any other such documen-
tation as needed and called for.

(c) Non-approval of new construc-
tion

(1) If, during the 1nitial on-site
survey of completed construction, the sur-
veyor finds certain basic requirements not
met, he may recommend to the department
that the facuity not yet be licensed and
approved for occupancy Such basic items
may include the following:

(A) substantial changes made
during construction which were not submit-
ied to the department for review and which
may require revised as-built drawings to
cover the changes.’ This may include archi-
tectural, structural, mechanical, and electri-
cal items (reference subsection (a)(2) of this
section);

(B) construction which does
not meet minimum code or licensure stan-
dards for basic requirements such as corri-
dor widths being less than eight feet clear
width, ceilings installed at less than the
minimum seven feet six inches height, resi-
dent bedroom dimensions less than required
width, and other such features which would
disrupt or otherwise adversely affect the
residents and steff if corrected after occu-
pancy;

(C) no written approval by
local authorities;

(D) fire protection systems
not completely installed or not functioning
properly including, but not limited to, fire
alarm systems, emergency power and light-
ing, and sprinkler systems;

(E) required exits are not all
usable according to Life Safety Code re-
quirements;

(F) telephone not installed or
not properly working;
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(G) sufficient basic furnish-
ings, essential appliances and equipment are
not installed or not functioning; and

(H) any other basic
operational or safety feature which the sur-
veyor, as the authority having jurisdiction,
encounters which in his/her judgment would
preclude safe and normal occupancy by res-
idents on that day.

(2) If the surveyor encounters
deficiencies that do not affect the health and
safety of the residents, licensure may be
recommended based on an approved written
plan of correction by the facility’s adminis-
trator.

(3) Copies of reduced size floor
plan (on an 8 1/2 inch by 11 inch sheet)
shall be submitted in duplicate to the de-
partment for record/file use and for the fa-
cility use for evacuation plan, fire alarm
zone identification, etc. The plan shall con-
tain basic legible information such as over-
all dimensions, room usage names, actual
bedroom numbers, doors, windows, and any
other pertinent information.

(d) Feasibility inspections. A feasi-
bility inspection may be requested on any
existing structure that is proposed to be
converted to a facility. This inspection shall
be requested through the department. A fee
will be charged as required by §145.19 of
this title (relating to Fees for Plan Reviews,
Construction Inspection Services, and Fea-
sibility Inspection Services).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found fo be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321485 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: August 31, 1993
Proposal publication date: October 20, 1992

For further information, please call: (512)
834-6770

¢ ¢ ¢

Subchapter E. Medication
Aides
e 25 TAC §§145.161-145.174

The new sections are adopted under the
Health and Safety Code, Chapter 242, which
provides the Board of Health (board) with the
authority fo adopt rules concerning nursing
facilities and related institutions; and §12.001,
which provides the Board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

§145.164. Training Requirements; Nursing
Graduates; Reciprocity.

(a) RBach applicant for a permit is-
sued under Health and Safety Code, Chap-
ter 242, Subchapter F, must complete a
training program unless the applicant meets
the requirements of subsections (c) or (d) of
this section.

(b) Prior to application for a permit
under this subchapter, all persons:

(1) must be able to read, write,
speak, and understand English;

(2) must be at least 18 years of
age.

(3) must be free of communica-
ble diseases and in suitable physical and
emotional heslth to safely administer medi-
cations;

(4) must be a graduate of a high
school or have a general equivalency di-
ploma;

(5) must be currently employed
in a facility as a nurse aide or nonlicensed
direct -care staff person; and

(6) must have been employed in
a facility for 90 days as a nurse aide or
nonlicensed direct care staff persbn. This
employment must have been completed
within the 12-month period preceding the
first official day of the applicant’s medica-
tion aide training program.

(c) A person who is attending or
has attended an accredited school of nursing
and who does not hold a license to practice
professional or vocational nursing meets the
training requirement for issuance of a per-
mit under this subchapter if the person:

(1) attended the nursing school
no earlier than January 1 of the year imme-
diately preceding the year of application for
a permit under this subchapter;

(2) successfully completed
courses at the nursing school which cover
the Texas Department of Health’s (depart-
ment) curriculum for a medication aide
training program;

(3) submits a statement on the
form provided by the department which is
signed by the nursing school’s administrator
or other authorized individual and certifies
that the person completed the courses speci-
fied under paragraph (2) of this subsection.
The administrator is responsible for déter-
mining that the courses to which he or she
certifies cover the department’s curriculum.
The statement shall be submitted with the
person’s application for a permit under this
subchapter; and

(4) complies with subsection
(d)(1), (2), and (4)-(9) of this section.

(d) A person who is a graduate of
an accredited school of nursing and who

does not hold a license to practice profes-
sional or vocational nursing meets the train-
ing requirement for issuance of a permit
under this subchapter; provided, however,
the date of graduvation from the nursing
school must have been no earlier than Janu-
ary 1 of the year immediately preceding the
year of application for a permit under this
subchapter.

(1) An official application form
shall be submitted to the department by the
graduate. The applicant must meet the re-
quirements of subsection (b)(1)-(4) of this
section.

(2) The application shall be ac-
companied by the permit application fee as
set out in §145.20 of this title (relating to
Fees for Issuance and Renewal of Permits
to Administer Medications).

(3) The applicant must include
an official transcript documenting gradua-
tion from an accredited school of nursing.

(4) The Texas Department of
Health (department) shall acknowledge re-
ceipt of the application by forwarding to the
applicant a copy of this subchapter and the
department’s open book examination.

(5) The applicant shall complete
the open book examination and return it
within 45 days to the department.

(6) The applicant shall complete
the department’s written examination. The
site of the examination shall be determined
by the department. Any applicant failing to
schedule and take the examination within
45 days of the examination notice may have
his or her application voided.

(7) An open book or written ex-
amunation shall not be retaken if the appli-
cant fails.

(8) Upon successful completion
of the two examinations, the department
will evaluate all application documents sub-
mitted by the applicant.

(9) The department shall notify
the applicant in writing of the examination
results.

(e) A person who holds a valid 1i-
cense, registration, certificate, or permit as a
medication aide issued by another state
whose minimum standards or requirements
are substantiaily equivalent to or exceed the
requirements of this subchapter in effect at
the time of application, may request a
waiver of the training program requirement.

(1) An official application form
shall be submitted to the department by the
applicant. The applicant must meet the re-
quirements of subsection (b)(1)-(4) of this
section.

(2) The application shall be ac-
companied by the permit application fee as
set out in §14520 of this title.
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(3) The application must include
a current copy of the rules of the other state
governing its licensing and regulation of
medication aides, a copy of the legal au-
thority (law, act, code, section, or other-
wise) for the state’s licensing program, and
a certified copy of the license or certificate
by which the reciprocal permit is requested.

(4) The department shall ac-
knowledge receipt of the application by for-
warding to the applicant a copy of this
subchapter and the department’s open book
examination,

(5) The department may contact
ths issuing agency to verify the applicant’s
status with the agency.

(6) The applicant shall complete
the department’s open book examination
and return it within 45 days to the depart-
ment.

. (7) The applicant shall complete
the department’s written examination. The
site of the examination shall be determined
by the department. Any applicant failing to
schedule and take the examination within
45 days of the examination notice may have
his or her application voided.

(8) An open book or written ex-
amination shall not be retaken if the appli-
cant fails.

(9) Upon successful completion .

of the two examinations, the department
will evaluate all application documents sub-
mitted by the applicant.

(10) The department shall notify
the applicant in writing of the examination
results.

§145.168. Permit Renewal.
(a) General.

(1) When issued, an initial per-
mit is valid for one year from date of issu-
ance.

(2) A permit holder must renew
the permit annually.

(3) EBach permit holder is re-
sponsible for renewing the permit before the
expiration date. Failure to receive notifica-
tion from the Texas Department of Health
(department) prior to the expiration date of
the permit shall not excuse failure to file for
timely renewal.

(4) A permit holder must com-
plete a seven clock hour continuing educa-
tion program approved by the department
prior to expiration of the permit in order to
renew the permit. Continuing education
hours are not required for the first renewal.
After a permit is renewed for the first time,
the permit holder must begin earning ap-
proved continuing education hours.

\ .
(5) The department shall deny
renewal of the pesmit-of a,permit holder
who is in violation of Health and Safety
Code, Chapter 242, Subchapter F; or this
subchapter at the time of application for
renewal.

" (b) Permit renewal procedures.

(1) At least 30 days prior to the
expiration date of a permit, the departmant
will send to the permit holder, at the ad-
dress listed in the department’s records, no-
tice of the expiration date of the permit and
the amount of the renewal fee due and a
renewal form which the permit holder must
complete and return with the required re-
newal fee.

(2) The renewal form shall in-
clude the preferred mailing address of the
permit holder and information on certain
misdemeanor and felony convictions. It
must be signed by the permit holder.

(3) The department shall issue a
renewal permit to a permit holder who has
met all requirements for renewal..

(4) A pemit shall not be re-
newed if the permit holder does not com-
plete the required seven-hour continuing
education requirement. Successful comple-
tion shall be determined by the student’s

_ instructor. An individual who does not meet

the continuing education requirement shall
complete a new program, application, and
examination in accordance with the require-
ments of this subchapter.

(c) Late renewal procedures,

(1) A person whose permit has
expired for not more than two years may
renew the permit by submitting to the de-
partment:

(A) the permit renewal form;
(B) all accrued renewal fees;

(C) proof of having eamned,
during the expired period, seven hours in an
approved continuing education program for
each year or part of a year that the permit
has been expired; and

(D) proof of having earned,
prior to expiration of the permit, seven
holrs in an approved continuing education
program as required in subsection (a)(5) of

- this section.

(2) A permit that is not renewed
during the two years after expiration may
not be renewed.

(d) Notice. Notices of permit re-
newal approval, disapproval, or deficiency
shall be in accordance with §145.174 of this
title (relating to Application Processing).

§I4.5‘»L70;,,Trainih'tg: xBrogrwn'-Reézdmmem.

(a)- -Application. An educational in-
stitution accredited by the Texas Education
Agency or Texas Higher Education Coordi-
nating Board which desires to offer 4 train-
ing program shall file an application for
approval on an official form. Programs
sponsored by state agencies for the training
and preparation of its own employees are
exempt from the accreditation requiremeit.
An approved institution may offer the train-
ing program and a continuing education
program.

(1) All signatures on official
forms and supporting documentation ‘must
be originals.

(2) The application shall in-
clude:

(A) the anticipated dates of
the program;

(B) the location(s) of the
classroom course(s);

(C) the name of the coordi-
nator of the program;

(D) a list of instructors and
any other person, responsible for the conduct
of the program. The list must include ad-
dresses and telephone numbers for each in-
structor; and

(E) an outline of the program
content and curriculum if the curriculum
covers more than the Texas Department of
Health’s (department) established curricula.

(3) The department may conduct
an inspection of the classroom site.

(4) Notice of approval or pro-
posed disapproval of the application will be
given to the program within 30 days of the
receipt of a complete application. If the
application is proposed to be disapproved
due to noncompliance with the requirements
of Health and Safety Code, Chapter 242,
Subchapter F, or this subchapter, the rea-
sons for disapproval shall be given in the
notice.

(5) An applicant may request a
hearing on a proposed disapproval in writ-
ing within 10 days of receipt of the notice
of the proposed disapproval. The hearing
shall be in accordance with the- depart-
ment’s formal hearing procedures under
Chapter 1 of this title (relating to Texas
Board of Health) and the Administrative
Procedure and Texas Register Act, Texas
Civil Statutes, Article 6252-13a. If no re-
quest is made, the applicant is deemed to
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have waived the opportunity for a hearing,
andthe:proposed-‘aetibn ey be fakér o

wik L (b) Basic'training: program;:
""" (1) The program shall include,

i !iut shall ‘not be limited to, the following

instruction and training: .

(A) procedures: for
preparation and.administration of medica-
tions; . -

(B) responsibility,  control,
accountability, storage, and safeguarding of
medications;

!
(C) use of reference material;

(D) documentation of medi-
cations in resident’s clinical records, includ-
ing pro re nata (PRN) ‘medications;

(B) minimum licensing stan-
dards for facilities covering pharmaceutical
service, nursing service, and clinical re-
cords;

(F) federal and state certifi-
cation standards for participation under Ti-
tle XVII (Medicare) and Title XIX
(Medicaid) of the Social Security Act

_pettaining to pharmaceutical service, nurs-

ing service, and clinical records;

(G) lines of authority in the
facility, including facility personnel who are
immediate supervisors; -

(H) responsibilities and lia-
bilities associated with the administration
and safeguarding of medications;

(I) allowable and prohibited
practices of permit holders in the adminis-
tration of medication;

() drug resctions and side
effects of medications commonly adminis-
tered .to facility residents; dnd

(K) rules covering the medi-
cation aide program.

(2) The program shall consist of
140 hours: 100 hours of classroom instruc-

" tion and training, 20 hours of return skills

demonstration lsboratory, 10 hours of clini-
cal experience including clinical observa-
tion and skilly demonstration under the
direct supervision of a licensed nurse in a
facility, and 10 more hours in-the return
skills demonstration laboratory in the pre-
ceding order. A classroom or laboratory

hour shall constitute 50 -clock minutes of
dctual Glassroom or: laboratoty ‘time.: - <« :

L N N S AL S LTI IE TR TR

o ('A)‘ Class time shall not ex-
ceed four hours in & 24-hour period.

(B) The cohtp'letion date of -

the program shall be a minimum of 60 days
and a maximum of 180 days from the start-
ing date of the program.

(3) Each program shall follow
the curricuia established by the departmept.

(4) At least seven days prior to
the commencement of each program, the
coordinator shall notify the department in
writing of the starting date, the ending date,
the daily hours of the program, and the
projected number of students.

(5) A change in any information
presented by the program in an approved
application including, but not limited to,
location, instructorship, and content must be
approved by the department prior to the
program's effective date of the change.

(6) The program instructors of
the classroom hours shall be a registered
nurse and registered pharmacist.

(A) The nurse instructor
shall have a minimum of two years of expe-
rience in caring for the elderly, chronically
ill, mentally retarded, andfor other long-
term care setting. An instructor in a school
of nursing may request a waiver of the
experience requirement.

(B)  The pharmacist instruc-
tor shall have a minimum of one year of
experience and be currently employed as a
consultant pharmacist in a facility.

(7)  The coordinator shall pro-
vide clearly defined and written policies
regarding each student’s clinical experience
to the student, the administrator, and the
director of nursing in the facility used for
the clinical experience.

(A) The clinical experience
shall be counted only when the student is
cbserving or involved in functions involv-
ing medication administration and under the

- direct, contact supervision of a licensed
nurse.

(B) The coordinator shall be
responsible fo: final evaluation of the stu-
dent’s clinical experience.

(8) Each program shall issue to
each student, upon successful completion of
the program, a certificate of completion,
which shall include the program’s name, the
student’s name, the date of completion, and

the signature of the program coordinator or
administrative official.+ . « - MO

V@) Bach” frograin’ Shall b

‘the department of the final grade results for

each student within 15 days of completion
of the course. The official department class
roster form shall be used and signed by the
coordinator.

(c) Continuing education training
program,

(1)  The program shall consist
of at least seven clock hours of classroom
instruction. ‘ .

(2) The instructors shall meet
the requirements in subsection (b)(6) of this
section.

(3) Each program shall follow
the curricula established by the department.

(4) Each program shall inform
the department of the name of each permit
holder who completes the course within 15
days. The official department class roster
form shall be used and signed by the coor-
dinator. ‘

§145.172. Violations, Complaints, and Dis-
ciplinary Actions.

(a} Purpose. The purpose of this
section is to set out:

(1)  violations and prohibited
actions under Health and Safety Code
(code), Chagter 242, Subchapter F, and this
subchapter;

(2) procedures concerning com-
plaints alleging violations of the code or
this subchapter; and

" (3) Texas Department of Health
(department) actions against a person or
permit holder when violations have oc-
curred.

(b) Compliance. A permit holder
must comply with the code and this
subchapter.

(¢) Filing of complaints. ‘

(1) Any person may complain to
the department alleging that a person or
program has violated the code or this
subchapter.

(2) A pesson wishing to file a
complaint against a permit holder, program,
or another person shall notify .the depart-
ment. The initial notification of a complaint
may be in writing, by telephone, or by
personal visit to the department. The mail-
ing address is Medication Aide Permit Pro-
gram, Tsxas Department of Health, 1100
West 49th  Street, Austin, Texas
78756-31)83. ‘

(3} Upon receipt of a complaint,
the department shall send to the complain-
ant an acknowledgment letter and the de-
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paru?ent s .complaint form, which the
c&npl‘uﬁanﬁtmust complete and ‘retirn to
thé' déprtment before further actioh can be
takan. If the: complaint is made by & yisit to
the department, the form may be given to
the complainant ai that time; however, it
must be completed and returned to the de-
partment before further action can be taken.

(4) Anonymous complaints may

be‘inv&ctigated by the department if the

complainant provides sufficient informa-
tion, .
(d) Investigation of complaints.

(1) The department shall make
an initial investigation.

(2) 1If the department determines
that the complaint does not come within the
department’s jurisdiction, the department
ghall advise the complainant and, if possi-
ble, refer the complainant to the appropriate
governmental agency for handhng such a
complaint.

* (3) The department shall, at
least- as frequently as quarterly, notify the
parties to the complaint of the status of the
complaint until its final disposition.

1 \

(4) If the department deter-
mines. that there are insufficient grounds to
support the complaint, the department shall
dismiss the complaint and give written no-
tice of the dismissal to the permit holder or
person against whom the complaint has
been filed and the complainant.

(5) If the department determines
that there are sufficient grounds to support
the complaint, the department may propose
to deny, suspend, emergency suspend, re-
voks, or not renew a permit or to rescind
program approval.

(e) Disciplinary actions.

(1) The department may deny an
application or permit renewal, suspend or
. revoke a permit, or rescind program ap-
proval for any violation of the code or this
spbchapter.

(2) Prior to institution of formal
proceedings to revoke or suspend a permit
or rescind program approval, the depart-
ment shall give written notice to the permit
holder or program of the facts or conduct
alleged to warrant revocation, suspension,
or rescission, and the permit holder or pro-
gram shall.be given an opportunity, as de-
scribed in the notice, to show compliance
with all requirements of the Act and this
subchapter.

(3) If denial, revocation, or sus-
pension of a permit or rescission of program
approval is proposed, the department shall
give written notice that the permit holder or
program must request, in writing, a formal
hearing within 30 days of receipt of the

notice, or the right to a hearing shali be

waived and the permit shall be denied, re-
voked, or- suspended of the progum aﬁ-
proval shall be rescmded

(4) The formal hearing shall be
conducted according to the department’s
formal hearing procedures under Chapter 1
of this title (relating to Texas Board of

" Health) and §145.171 of this title (relating

to Permitting of Persons with Criminal
Background), if applicable.

(f) Suspension,
nonrenewal.

(1) If the department suspends a
permit, the suspension shall remain in effect
until the department determines that the res-

revocation, or

,son for suspension no longer exists, The

department shall investigate prior to making
a determination.

(2) During the time of suspen-
sion, the suspended permit holder shall re-
turn his or her permit to the department.

(3) If a suspension overlaps a
permit renewal date, the suspended permit
holder may comply with the renewal proce-
dures in §145.168 of this title (relating to
Permit Renewal), however, the department
may not renew the permit until the depart-
ment determines that the reason for suspen-
sion no longer exists.

(4) If the department revokes or
does not renew a permit, a person may
reapply for a permit by complying with the
requirements and procedures in this
subchapter at the time of reapplication, The
department may refuse to issue a pemnit if
the reason for revocation or nonrenewal
continues to exist.

(5) Upon revocation or
nonrenewal, & permit holder shall return the
permit to the department.

§145.173. Requirements for Correctional
Institutions.

(a) Purpose. The purpose of this
section is to provide the qualifications, con-
duct, and practice activities of a medication
aide employed in a correctional institution.

(b) Supervision and applicable law
and rules. A permit holder shall function
under the direct supervision of a licensed
nurse on duty or on call by the correctional
institution using the permit holder.

(1) A permit holder must func-
tion in accordance with applicable law and
rules relating to administration of medica-
tion and operation of a correctional institu-
tion.

(2) A permit holder must com-
ply with Texas Department of Criminal Jus-
tice rules applicable to personnel used in a
correctional institution.

(c) Allowable and prolubxted prac-
tice¥ "of %' pa‘tmt h&der

(l) A pemnt holder-is permltwd

......
to:

(A). observe and report to the
correctional institution’s charge nurse reac-
tions and side effects to medication shown
by an inmate;

(B) take and record vital
signs prior to the administration of medica-
tion which could affect or change the vital
signs;

(C) administer regularly pre-
scribed medication which the permit holder
has been trained to administer only after
personally preparing (setting up) the medi-
cation to be administered. The medication
aide shail document the administered medi-
cation in the inmate’s clinical record;

(D) administer oxygen per
nasal canula or a non-sealing face mask
only in an emergency. Immediately after the
emergency, the permit holder shall verbally
notify the licensed nurse on duty or on call
and appropriately document the action and
notifications;

(B) apply specifically or-
dered ophthalmic, otic, nasal, vaginal, and
rectal medication;

(F) administer previously or-
dered pro re nata (PRN) medication. A per-
mit holder must document in the inmate’s
records, symptoms indicating the need for
the medication, and the time the symptoms
occurred;

(G) administer the initial
dose of a medication; and

(H) order an inmate’s medi-
cations from the correctional institution’s
pharmacy.

(2) Permit holders shall not:

(A) administer medication by
the injection route including:

(i) intramuscular;
(ii) intravenous;
(iii) subcutaneous;
(iv) intradermal; and
(v) hypodermoclysis;

(B) administer medication
used for intermittent positive pressure
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breathing (IPPB) treatments. oxanyformof
medlcanon mhalman txeatments

© calculate an inmate’s

.medicetion dose for administration except

that the permit holder may: -

(i) measure a prescribed
amount of a liquid medication te be admin-
istered; and

(i) break a tablet for ad-
ministration to an inmate provided the li-
censed nurse on duty or on cali has
calculated the dosage. The inmate’s medica-
tion card or its equivalent shall accurately
document how the tablet must be altered
prior to administration;

(D) crush medication unless
authorization is obtained from the licensed
nurse on duty or on call. The authorization
to crush the specific medication shall be
documented on the inmate’s medxcatlon
card or its equivalent;

(B) administer medications
or feedings by way of a tube inserted in a
cavity of the body;

(F) receive or assume re-
sponsibility for reducing to writing a verbal
or telephone order from a physician, dentist,
or podiatrist;

(G) apply topical medica-
tions that involve the treatment of skin that
is broken or blistered or when a specified
aseptic technique is ordered by the attend-
ing licensed practitioner;

(H) steal, divert, or other-
wise misuse medications;

(I) violate any provision of
the Health and Safety Code, Chapter 242,
Subchapter F, or this section;

(3) fraudulently procure or
attempt to procure a permit;

(K) neglect to administer ap-
propriate medications, as prescribed, in a
responsible manner; or

(L) administer medications if
the person is unable to do so with reason-
able skill and safety to residents by reason
of drunkenness, ¢xcessive use of drugs, nar-
cotics, chemicals, or any other type of ma-
terial,

(d) Application.

(1) An employee of a correc-
tional institution shall submit an official

~

application form to the Texas Department
of Health (department).. An application for a
permit shall be made in accordance with
§145.165(b) and (c) of this title (relating to
Application Procedures).

(20 The Texas Department of
Criminal Justice (TDCJ) shall certify to the
department the individual(s) who have com-
pleted a training program approved pursuant
to §145.170 of this title (relating to Training
Program Requirements) or approved by the
department under earlier rules relating to
medication aides. A previous training pro-
gram taught by the predecessor agency of
the Texas Department of Criminal Justice
(TDCJ) using the then-approved depart-
ment’s curriculum is deemed to meet the
training program requirements of this para-
graph.

-(3) Examination.
shall be as follows.

procedures

(A) A written examination
shall be given by the department to each
applicant at a site determined by the depart-
ment. Bxamination provisions for employ-
ees of correctional institutions shall comply
with' §145.166(a)(2).(5)-(6). and (b) of this
title (relating to Examination).

. (B) The applicant must com-
plete the examination no later than 9% days
after certification is received by the depart-
ment from the Texas Department of Crimi-
nal Justice. Another examination shall not
be permitted if the applicant fails the exami-
nation unless the applicant enrolls in and
successfully completes another training pro-
gram.

(¢) Determination of eligibility. The
department shall determine eligibility ac-
cording to §145. 167(a).(b).(c)(3)-(5), and
(d) of this title (relating to Determination of
Eligibility) and subsection (d)(2) and (3)(B)
of this section,

() Renewal. A permit shail be re-
newed in accordance with §145.168 of this
title (relating to Permit Renewal).

(8 Changes. Permit holders shall
report changes in accordance with §145.169
of this title (relating to Changes).

(h) Fees. The schedule of fees shall
be in accordance with §145.20 of this title
(relating to Fees for Issuance and Renewal
of Permits to Administer Medications).

(i) Violations, complaints, and dis-
ciplinary actions. Complaints, investiga-
tions, disciplinary actions, suspensions,
revocation, and nonrenewals shall be han-
dled in the manner set forth in §145.172 of
this title (relating to Violations, Complaints,
and Disciplinary Actions). Section 145.171
of, this title (relating to Permitting of Per-

sons with Criminal Backgrounds) shall ap-
ply to permit holders under this.section.-

This agency hereby cerilfies that the ruls as
adopted has been reviewed by legal counesi
and found to be a valid exercige of the agen-

cy’s legal authorify.
Issued in Austin, Texas, on April 9, 1963.
TRD-9321486 Robert A. MacLean, M.D.
Deputy Cornmisalonsr
Texas Deparment of
Heakth
Effective date: August 31, 1968
Proposal publication date: October 20, 1992
For further information, please call: (512)
834-8770

¢ ¢ ¢

Subchapter F. Inspections, Sur-
veys and Visits
° 25 TAC §§145.191-145.192

adopt rules to implement every duly imposed
on the board, the department and the com-
missioner of heath.

§145.192. Determinations and Actions
Pursuant to Inspections.

(a) The Texas Department of
Health (department) will determine if & fa-
cility meets the licensing rules, including
both physical plant and facility operation
requirements.

(b) Violations of regulations will be
listed on forms designed for the purpose of
the inspection or will be listed in leiter form
when administrative penalties are being pro-
posed.

(c) At the conclusion of an inspec-
tion or survey, the violations will be dis-

cussed in an exit conference with the

facility’s management. A written list of the
violations will be left with the facility at the
time of the exit conference; any additional
violation that may be determined during
review of field notes or preparation of the
official final list (when the official final list
was not issued at the exit conference) will
be communicated to thofncilityia writing
within 10 working days of the exit confer-
ence, and the facmty will have 10 working
days to communicate a repiy before such
additionl violation is added to or made a
part of the permanent record. Copies of eny
narratives or similar papers written to fur-
ther describe the conditions found will be
furnished to the facility.

(d) Violations found during com-
plaint investigations will be discussed with
the facility management and a plan of cor-
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rection dbtamed the violations, wlll be fur-
nished in writing to he facility, as well as
any suppoiting narratives, but shall not re-
veal the source of the complaint. -

(e¢) A clear and concise summary in

nontechnical language of each licensure in-
" spection, inspection of care, and/or com-
plaint investigation will be provided by the
departmert. That summary will be in a form
outlining significant violations noted at the
time of the visit, but not to include names
.of residents, staff, or any other statement
that would identify individual residents or
other prohibited information under general
rules of public disclosure. The summary
will be provided to the facility at the time
the report of contact or similar document is
provided,
This agency hereby certifies that the rule as
edoptad has been reviewed by legal counsel
and found to be a valid exercise of tha agen-
cy's legal authority.

tssued in Austin, Texas, on April 9, 1993.

TRD-8321487 Robert A. MacLean, M.D.
Daputy Commissioner
Texas Departmant of
Health

Effeciive date: August 31, 1953
Propogal publication date: October 20, 1992
For furthér information, please call: (512)
834-6770

¢ ¢ ¢

Subchapter G. Abuse, Neglect,
and Exploitation; Complaint
and Incident Reports and In-
vestigations

o 25 TAC §8145211-145217

provides the Board with authority 1o -

which

adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of heahth. .

§145.215. Investigations of Incidents and
Complaints.

() In accondance with the memo-
randum of understanding which is adopted
by reference in §111.1 of this title (relating
to Memorandum of Understanding Con-
cerning Protective Services for the Elderly),
the Texas Department of Health (depart-
ment) will receive and investigate report of
abuse, neglect and acploltauon of elderly

(b) The department will only inves-

- tigate complaints of abuse, neglect, or ex-
ploitation when the act occurs in the
facility, when such licensed facility is re-

sponsible for the supervision of the resident
at the time the act occurs, or wheén the
alleged perpetrator is'affiliated with the fa-
cility. Other oomplamts of ‘abuse, neglect,
or exploitation not meeting this criteria will

be referred to the Texas Department of Pro- '

tective and Regulatory Services.

. (c) 'The primary purpose of an in-
vestigation is the protection of the resident.
If the department determines that, for pro-
tection of the resident from further abuse or
neglect, the resident should be removed
from the facilify, the department will peti-
tion a court for temporary care and protec-
tion of the resident.

(d) Complaint investigations shall
include a visit or visits to the resident and

" the facility and an interview with the resi-

dent. If the facility fails to admit department
steff for such investigations, the department
will seek a probate or county court order for
admission.

(e) Investigations of reports do not
exonerate facilities, who may still be sub-
ject to the provisions of Subchapter H of
this chapter (relating to Enforcement).

(f) If the initial phase of an incident
or complaint investigation concludes that no
abuse or neglect adversely affecting the
physical or mental health or welfare of a
resident has occurred, no further investiga-
tion will be undertaken. ‘

(8) In cases concluded to be abuse,
neglect, or exploitation, the written report
of the investigation by the department,
along with its recommendations, shall be

- submitted to the appropriate district attorney

and law enforcement agency, as well as to
the appropriate state agencies, upon request.
The investigation shall include:

(1) the nature, extent and cause
of such abuse or neglect;

(2) the identity of the person
responsible for the abuse or neglect;

(3) the names and conditions of
the other institution residents who are af-
fected orlikely to be affected by the investi-
gation as they relate to the abuse or neglect
alleged, not necessarily their medical diag-
noses;

4) the evaluation of the per-
sons responsible for the care of the institu-
tion residents including the adequacy of the
persons in numbers and the competence of
persons to deliver the care intended, includ-
ing specific evaluation individually of those
persons directly involved in causing abuse
or neglect; and

(5) the adequacy of the institu-
tion environment which may include gen-
eral operation, competance of staff, attitude
of staff, physical environment, and other
considerations.

ey l,(; e RE P LA . Lol

§M&216x General. Provisions.
" " () Confidentiality. All reports, re-

. cords and working papers used or devel-

oped by the Texas Department of Health
(department) in an investigation are confi-
Jential, and may be released to the public
only as provided bejow..

(1) Completed written investiga-
tion reports. are open to the public, provided
the report is deidentified. The process of
deidentification means removing all names
and other personally identifiable data, in-
cluding any information from witnesses and
others furnished to the department as part of
the investigation.

(2) The reporter and the facility
will be notified of the results of the depart-
ment’s investigation of a reported case of
abuse or neglect, whether the department
concluded that abuse or neglect occurred or
did not. occur.

() Immunity. A person who re-
ports suspected instances of abuse or ne-
giect shall, in the absence of bad faith or
malicious conduct, be immune from civil o
criminal liability which might have other-
wise resulted from making the report. Such
immunity shall extend to participation in
any judicial proceeding resulting from the
report.

(c) Privileged communications. In a
proceeding regarding a report or mvesuga-
tion conducted under this subchapter, evi-
dence shall not be excluded on a claim of
privileged communication except in the
case of a communication between an attor-
ney and a client.

(d) Central registry. The depart-
ment shall maintain a central registry of
reported cases of abuse and neglect at the
central office in Austin.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counssl
and found to be a valid exercise of the agen-

cy's legal authority.
Issued in Austin, Texas, on April 9, 1993.

TRD-9321488 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department oi
Heakh

Effective date: August 31, 1983
Proposal publication date: Oclober 20, 1992
For further information, please call: (512)
834-6770

BE 2. ¢
Subchapter H. Enforcement

¢ 25 TAC §§145231-145234,
145.236-145.238

The new sections are under the

Heakh and Safety Code, Chapler 242, which.

provides the Board of Health (board) with the

18 TexReg 2660  April 23, 1993

“Texas Register ¢




aulhoriy to adopt rules concerning nursing
faciities and related instituiions; and §12.001
which provides the :Bodrdh-with attiiority 1o
adopt rules to implement every duty imposed
on the board, thodepaimemandthooom
missioner of health.

§145.231. Enforcement Generally.

(a) Determining degree of noncom-
pliance and determining disciplinary ac-
tions.

(1) Texas Department of Health
(department) personnel will determine the
extent to which violations adversely affect
the licensure statu$ of the facility.

(2) A facility may have viola-
tions which are not serious and do not
impose an immediate threat to the residents
and yet be considered to be in substantial

compliance as long as those violations can .

be reasonably expected to be corrected with
acceptable methods and within an accept-
able time,

© (3) 'When department personnel
detérmine that a facility is out of compli-
ance with requirements to a degree that the
facility must be specially warned beyond
the routine methods of apprising the facility
of its violations, a waming letter will be
sent by certified mail to the facility.

(b) Enforcement procedures, When

a violation of Health and Safety Code, °

Chapter 242, these rules, or an order
adopted or license issued under Chapter 242
occurs, the department is authorized to:

(1) suspend a license;
(2) revoke a license;

(3) refer the violation to the At-
torney General for injunction and/or the
assessment of civil penalties; or

(4)  assess administrative penal-
ties. .

§145.232. Suspension.

. (a) When a serious violation occurs
or when a series of violations occur- such

. that the event or series of events may (or

could) jeopardize the health and safety of
residents, the Texas Department of Health
(department) may suspend the license.

(b) Suspension of a license may
occur simulfaneously with any other en-
forcement provision available to the depart-
ment,

(c) Unless accompanied by an
Emergency Closure Order, the facility will
be notified by certified mail of the depart-
ment’s intent to suspend the license. The
facility shall have 20 days from receiving
the certified mail notice within which to
request a hearing, in accordance with

§145.238 of this ntle (relatmg to Admmxs-
‘tratwe Heahngs) R

et S oWl

(d) If the department suspends a li-
oense the suspension shall remain in effect
until the department determines that the rea-
son for suspension no longer exists. The
department’ shall conduct an on-site investi-
gation prior to making a determination.
During the time of suspension, the sus-
pended licensee shall return the license to

the department.

§145.233. Revocation.

(2) When a serious violation oc-
curs, such that the health and safety of
residents is jeopardized, the Texas Depart-
ment of Health (department) may revoke
the license.

(b) The department may revoke a
license if the licensee:

(1) submitted false or mislead-
ing statements in the application for a li-
cense or any accompanying attachments;

(V)] used subterfuge or other eva-
sive means to obtain the license; or

(3) concealed a material fact in
the application for a license or failed to
disclose information required in §145.13 of
this title (relating to Applicant Disclosure
Requirements) that would have been the
basis to deny the license under §145.17 of
this title (relating to Criteria for Denying a
License or Renewal).

"(¢) Revocation of a license may oc-
cur sxmultaneously with any other enforce-
ment provision available to the department.

(d) Unless accompanied by an
Emergency Closure Order, the facility will
b2 notified by certified mail of the depart-
ment's intent to revoke a license. The facil-
ity shall have 20 days from receiving the
certified mail notice within which to request
a hearing, in accordance with §145.238 of
thls)txtle (relating to Administrative Hear-
ings;

§1 45.236. Emergency Suspension and Clos-
ing Order.

-(a) If the Texas Department of
Health (dcpartment) finds that a licensee is
operating in violation of these rules or
Health and Safety Code, Chapter 242, and
that such violation creates an immediate
threat to the health and safety of a resident,
the department shall recommend to the
comsnissioner of health that the facility be
immediately closed and/or that the license
be suspended.

(b) Any order which suspends a li-
cense or closes all or any part of a facility is
effective immediately on the date that the
licensee receives written notice or is effec-
tive on the date specified in the order,

whichever is late( Written notice includes
‘_'ansmxssi" i oﬁby telecopler SR “‘4‘

(c) An eme.rgency orda: underthxs
section is valid for 10 days after the effec-
tive date.

(d) In those circumstances when it
is necessary to invoke the provision of this
section and conditions warrant a relocation
of residents, whether for a total facility or
distinct part, the following rules shall apply.

(1) In all circumstances, a resi-
dent’s rights or freedom of choice in select-

-ing treatment facilities shall be respected.

(2) K a facility or part thereof is
closed:

(A) the department shall no-
tify the local heaith department director,
city or county health authority, and repre-
sentatives of the appropriate state agencies
of the closure;

(B) the facility staff shall
notify each resident’s guardian or responsi-
ble party and attending physician, advising
them of the action in process;

(C) the resident or the resi-
dent’s guardian or responsible person shall
be given opportunity to designate a prefer-
ence for a specific facility or for other
arrangements; and -

(D) the department shall ar-
range for relocation to other facilities in the
area in accordance with the resident’s pref-
erence. A facility chosen for relocation
must be in good standing with the depart-
ment and, if certified under Titles XVIII
and XIX of the United States Social Secu-
rity Act, must be in good standing under its
contract, The facility chosen niust be able to
meet the needs of the resident,

(BE) If absolutely necessary,
to prevent transport over substantial dis-
tances, the department will grant a-waiver
to a receiving facility to temporarily exceed
its licensed capacity, provided the health
and safety of residents is not compromised
and the facility can meet the increased de-
mands for direct care personnel and dietary
services. A facility may exceed its licensed
capacity under these circumstances, moni-
tored by the department staff, until residents
can be transferred to a permanent location.

(F) With each resident trans-
ferred, the following reports, records, and
supplies shall be transmitted to the receiv-
ing institution:

(i) a copy of the current
physician’s orders for medication, treat-
ment, diet, and special services required;

¢+ Adopted Sections
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... .« (i) personal  information
- iy %wﬁ W’P{rﬂgﬂ( ﬁg;;n
‘dent'auendfﬁg physician; Medzcare ‘and
Medicaid identification number; social se-
curity number; and other identification in-
formation as deemed necessary  and
available;

(m) all medication dis-
pensad in the name of the resident for
which physician’s orders are current shall
be inveritoried and transferred with the resi-
dent. Medications past an expiration date or
discontinvea “y physician- order shall be
inventoried for disposition in accordance
with state law;

(iv) the residents’ per-
sonal belongings, clothing, and toilet arti-
cles. An inveatory of personal property and
valuables shall be made by the closing facnl
ity; and

(v) resident trust fund ac-
counts maintained by the closing facility.
All items shall be properly inventoried and
receipts obtained for audit purposes by the
appropriate state agency.

(G) If the closed facility is
allowed to reopen within 90 days, the relo-
cated residents shall have the first right to
return to the facility. Relocated residents
may choose to return, may stay in the re-
ceiving facility (if the facility is not exceed-
ing its licensed capacity), or choose any
other accommodations.

(H) Any return to the facility
shall be treated as a new admission in re-
gard to exchange of medical information,
medications, completion of required forms,
efc.

(D A licensee whose facility
is closed under this section, is entitled to
request and administrative hearing, but such
request does not.suspend the effectiveness
of the order.

This agency hereby certifies that the rule as
&dopied has baen reviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authority.
Issued in Austin, Texas, on April 9, 1993.

TRD-9321489 Robert A. MacLean, M.D.
Deputy Commissloner

Texas Department of
Health

Effective date: August 31, 1993

Proposal publication date: October 20, 1992
For further information, please call: (512)
834-8770

¢ L 4 ¢

Subcha?ter Inl Tustees fqr
N . .m,.«z

¥ Mc 3§14§251°145263

The new seclions -&e adopted under the
Heakh and Safely Gode, Chapter.242, which
movadoslheBoardotHeauh(bwd)wmthe
authority fo adopt rules concering nursing
facilities and related institutions; and §12.001
which provides the Board with suthority to
adoptnﬂostoimplamem duty imposed
on the board, lhadepartmemmﬂtmeom
misstonerofhealth

Thisagancyherebycemﬁesthmmmas )

adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authority. | _
Issued in Austin, Texas, on Apri 9, 1993.
TRD-9321480 Robert A. MaclLean, M.D.
Deputy Commissioner
' Texas Dopartment of
Health

Efiective date: August 31, 1993
Proposal publication date: October 20, 1982

For further information, please call: (512)
834-6770

¢ ¢ L 4

Subchapter J. Respite Care
* 25 TAC §§145.281-145.287

The new seclions are adopled under the
Health and Safety Code, Chapler 242, which
provides the Board of Haalh(bomf)mhﬂw

authority to adopt rules concerning nursing
facilties and related institutions; and §12.001
which provides the Board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

§145.284. Notification. A institution that
offers respite care shall notify the Texas
Department of Health (department) in writ-
ing that it offers respite care.

§145.285. Inspections. 'The Texas Depart-
ment of Health (department), at the time of
a licensing inspection or at other times de-
termined necessary by the department, shall
inspect an institution’s records of respite
care services, physical accommodations
available for respite care, and the plan of
care records to ensure that the respite care
services comply with the licensing stan-
dards of this chapter, with the following
exceptions.

(1) The clinical record of each
respite care resident shall contain:

(A) general identifying infor-
mation necessary to care for the resident
and maintain his/her clinical record;

(B) resident assessment ac-
cording to facility policy and care plan ac-

J.\cordmxmim 283 ofthumle (mhnns to

Cm’ -, ..!?2!.3)

© progrqsa nohes on flow
sheets which document care/services; .

‘ (D) repests of diqgnostic or
lab studies done during resident stay;

(B) any physician’s orders
given during resident stay, and

(F) discharge and readmis-
sion information based on facility policy for
respxte care services.

2) Resxdentassessment require-
ments found at §145.41(e) of this title (re-
lating to Standards for Nursing Facilities)
do not apply to respite care residents.

This agency hereby certifies that'the rule as
adopted has been reviewed by legal counse!
andlomdtobeavalidechiseom\eagen-
cy's legal authority.

Issued in Austin, Texas, on Aml 9, 1993.

TRD-8321491 Robert A. Maclean, M.D.

Deputy Commissioner
Toxas Department of
Health
Effective date: August 31, 1993
Proposal publication date: October 20, 1992
For further information, please call: (512)
834-6770
¢ ¢ ¢

Subchapter K. Certification of
Facilities for Care of Per-

" sons with Alzheimer’s Dis-
ease and Related Disorders

e 25 TAC §§145.301-145.304

The new sections are adopted under the

Health and Safety Code, Chapter 242, which.

provides the Board of Health (board) with the
auhority fo adopt rules concemning nursing

" facilities and related institutions; and §12.001

which provides the Board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
migsioner of health.

§145.303. General Requirements for a Cer-
tified Facility.

(a) Resident admission. The facil-
ity shall admit and retain only residents
whose needs can be met through service
from the facility staff, or in cooperation
with community resources or other provid-
ers under contract.

(b) Allowable number of residents.

Each certificate shall specify the maximum

allowable number of residents to be cared
for at any one time in the certified area. No
greater number of residents shall be kept in
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ﬂxewhﬁedmthannsamhormdbyﬂw
 certificate.

(c) Nullification of certificate.
When a certificate becomes null and void,
the facility shall remove the certificate from
display and advertising, and the certificate
shall be surrendered to the department on
request, Also a certificate is non-
transfergble and non-assignable; therefore, &
certificate existing at the time of change of
ownesship becomes null and void.

(d) Display of certificate. A certifi-
cate shall be displayed in a prominent loca-
tion for public view. The facility may
advertise as long as the certificate is in
effect; however, the type of advertising
shalt be such that the advertising can be
withdrawn if the certificate becomes null
and void. Upon removal of the certificate it
is the responsibility of the facility to inform
interested persons of the revised status. The
certificate ig the property of the department.

(¢) Cancellation of certificate. A
certificate shall be canceled if the depart-
ment finds that the certified unit is not in
complisnce with applicable laws and rules.

() Effective period of certificate. A
certificate is valid for one year from the
effective date of approval by the depart-
mernt.

§145.304.  Standards  for
Akzheimer’s -Facilities.

Certified

-15
16 - 20
21-25
26-30
31-35
36-40
41 - 50
51-60
61 and over

(B) A dining area shall be
provided and shall be a minimum of 10

square feet per resident with at least one -

exterior window(s).

(C) Bathtubs or showers
shall be provided at a minimum rate of:

(i) one for each 20 beds
in nursing/custodial care homes;

(ii) one for each 10 beds
in personal care homes, which are not oth-

: .

(0 Geneul requuements

(1) Sewntyandsafetymeasures
are provided to prevent the residents from
harming themsslves or leaving designated
indoor or outdoor areas without supervision
by staff members or other responsible es-
cort. Policies will also be provided to pre-
vent abuse of the rights and property of
other residents.

(2) All assigned staff members
and consultants to the unit have documeated
training in the care and handling of
Alzheimer’s residents, including at Isast:

(A) eight hours of orientation
to cover the following: .

() facility Alzheimer's

policies;

(ii) etiology and treatment
of dementias;

(iii) stages of Alzheimer’s
disease;

(iv) behavior  manage-
ment; and

- (v) communication; and
(B) four hours of the re-

quired annual continuing education shall be
in Alzheimer’s disease or related disorders.

! E Blu(co ‘ ]

(3) A social worker, certified by
“'the State' of ‘Texas, is utilized a3 Comniiini-
ty/Family Support Coordinator whose fuinc-
ﬁonm;nmw .

(A) evalunuon of resident's
initial social history on admission;

(B) utilization of community
esources,

) (C)  conducting quarterly
family support group meetings; and

(D) identification and wtili-
zanonofemﬂngA!zbeameunemk.

(4) Residents are provided pri-
vacy in treatment and in care for his or her
personal needs.

5) Alzhexmeuumnlocmdn
a part of a facility as & distinct ares from the
normsl resident population shall be pro-
vided with the following. .

(A) Living rooms, day

rooms, lounges, sun rooms, etc., shall be
provided on a sliding scale as follows:

18 square feet (Minimum 144 square feet)

17 square feet
16 square feet
15 square feet
14 square feet
13 square feet
12 square feet
11 square feet

10 square feet (Example: 100 beds equals
1,000 square feet)

erwise served by bathing facilities directly
accessible from resident bedrooms; and

(ili) one bathing unit is
required in adult day health care facilities.

(D) Water closets and lavato-

ries shall be provided at a minimum rate of:
(i) one for each eight
beds in nursing/custodial care homes;
(ii) one for each six beds
in personal care homes; and

(iii) one for each 15 cli-

eats in adult day health care facilities.

B) Inallfacxhneuhvmry
shall be provided in or adjacent to each area
having a water closet.

(F) A monitoring station for
staff shall be provided with the following:

(i) writing surface such as
a desk or built-in counter top;

(i) chair,
(iii) task illumination;

¢ Adopted Sections
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.~ . {iv) communication sys-
todt such ad'e m&m ot intéecom to
'mn staff statiti’ of ‘the” faantf‘ana

(v) storage for resident
records such as a lockablé metal cabinet or
storage closet.. .

(@) Two remote exils must
beprovxdedmorde:tomeethfeSafety
Code requirements. ‘

' (H) Control doors, if used
for security of the residents, shall be similar
to smoke doors, ie., be 44 inches in width
esch Jeaf, and swing in opposite directions.
A lasch or other fastening device on a door
shall be provided with a knob, handle, panic
bar, ‘or other simple' type of releasing de-
vice, themeﬂwdofoperanonofwhmhxs
obvious, even in darkness,

’ (I) Locking devices may be
used on the control doors provided the fol-
lowing criteria are met.

(i) The building must
have a complete sprinkler system and/or a
complets fire alarm system including a cor-
ridor smoke detection system or smoke de-
tectors located in each resident bedroom,
which are interconnected into the fire alarm
system. ‘
~ (i) The locking device
must be electronic and shall be released
when the following occurs:

(I) upon activation of
the fire alarm or sprinkler systems;

issuad in Austin, Texas, on April 9, 1993.
TRD-9321492 Robert A. MacLeen, M.D.
Deputy Commiasioner

Texas Department of
Effective date: August 31, 1863

Proposal pubiication date: Oclober 20, 1992
For further imformation, please call: (512)

.. .. power failure”to
ﬂle' fad;ity;la{‘d A ‘ ‘:w ’ v‘ N ,

(IlI‘)A by pmsmg a

“butﬁonlocatedatthemunstaffstanon and

at the momtonng station.

' (m) Key pad or buttons.
may be located at the control doors for
routine use by staff for service.

(iv) Upon loss of primary
power, the control deors, if not in an exit
access, may automatically reset on emer-
gency power. There must be at least two
remote exits (on each side of the control
doors) which meet all of the requirements
for exits, i.e., proper width of egress, proper
size of exterior doors, according to the 1985

- Life Safety Code.

(6) Activity and recreational
pregrams will be provided and utilized to
the maximum extent possible for all resi-
dents in order to promote physical well
being and help with behavior management.
The program provided must be iivied i
the individual resident’s needs, being appre-
priate for his or her specific impairment and
stage of discase.

(7) Access to outdoor arcas
must be provided and such areas must have
suitable walls or fencing that do not allow
climbing or present a hazard.

(8) Any security measures taken
to provide for the safety of wandering pa-
tients should be as unobtrusive as possible.

(9) Toxic garden plantings shall
be prohibited.

SHIFT
7:00 a.m. - 3:00 p.m.
(Day)

3:00 p.m. - 11:00 p.m.

11:00 p.m. - 7:00 a.m.

8346770
¢ R DR
Subchapter L. Provisions Ap-
plicable to Facilities Gener-
ally
o 25 TAC §§145.321-145.327

The new sections are adopted under the
Heakh and Safety Code, Chapter 242, which
provides the Board of Health (board) with the
authority to adept rules conceming nursing
facilities and related institutions; and §12.001
which providas the Board with authority to

(b). Admission  -criteria- . . .for

" Alzheimer's units, Residents eligible for: ad-

mission to Alzheimer’s units will have a
diagnosis of Alzheimer’s disease or related
dementing disorders.

(c) Patients rights. Understanding
that security measures to prevent wandering
may infringe on resident rights, care -must
be exercised in the use of physical restraint
or barriers, or chemical restraint. The' need
for admission to the Alzheimer’s unit must
be documented by the attending physician.
The specific purpose and time-limited or-
ders for any additional physical or chemical
restraint must be written and renewed ac-
cording to facility policy. The frequency of
such renewal shall not exceed 60 days in a
nursing facility and 90 days in adult day
health care facilities, 'and personal care fa-
cilities,

"(d) Staffing.

(1) Specially trained staff will
be maintained and Aassigned exclusively to
tha Aizheimer’s unit. Although emergency
scheduling may require substitution of staff,
every effort should be made to provide resi-
dents with familiar staff members in order
to minimize resident confusion. Staff train-
ing will meet af least the minimum require-
ments in §145:303(b) of this title (relating
to General Recmxrements for a Certified Fa-
cility).

(2) Required overall minimum
staffing ratios for direct care in certified
alzhcimer’s units in nursing facilities are as
follows:

STAFE : RESIDENTS
1:6
1:10
l:i8

adopt rules to implement every duty imposed |

on the board, the depastment and the com-
missioner of hoalth

§145.323. Procedures for Inspection of
Public Records.

(a) Procedures for inspection of
public records will be in accordance with
the Texas Open Records Act, Texas Civil
Statutes, Article 6252-17a, and as further
described in this section.

(b) The Bureau of Long Term Care
(bureau), Texas Department of Health (de-
partment), will be responsible for the main-
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wténance. and wrelease of :records on hcensed
facnhnes. and .other: rdawdxrecords :

T (e The” applxcahon }or inspection
of public records is subject to the following
criteria,

(1) The application shall be
made to the Bureau of Long Term Care,
Texas Department of Health, 1100 West
4%th Street, Austin, Texas 78756.

(2) The requestor shall xdennfy

himself/herself.

(3) The requestor shall give rea-
sonable prior notice of the time for inspec-
tion and/or copying of records.

(4) The requestor shall specify
the records requested.

(5) On written applications, if
the bureau is unable to ascertain the records
being requested, the bureau may return the
written application to the requestor for fur-
ther specificity.

(6) The bureaun shall provide the
requested records as soon as possible. How-
ever, if the records are in active use, or in
storage, or time is needed for proper
deidentification or preparation of the re-
cords for inspection, the bureau shall so
advise the requestor and set an hour and
date within a reasonable time when the
records will be available.

(d) Original records may be in-
spected or copied, but in no instance will
original records be removed from depart-
ment offices.

(e) Records maintained by the bu-
reau are open to the pubhc. with the follow-
ing exceptions:

(1) incomplete reports, audits,
evaluations, and investigations made of, for,
or by the department are confidential;

(2) reports of abuse and neglect
are confidential to the extent authorized by
Subchapter G of this chapter (relating to
Abuse, Neglect, and Exploitation; Com-

plaint and Incident Reports and Invesuga-
uons),

(3) all names and related per-
sonal, medical, or other identifying infor-
mation about a resident are confidential;

(4) information about any iden-
tifiable person which is defamatory or an
invasion of privacy is confidential;

(5) information identifying com-
plainants or informants is confidential;

(6) itineraries of surveys and in-
spections are confidential bécause of the
confidentiality requirements of un-
announced inspections in Subchapter F of
this chapter (u:lating to Inspections, Sur-
veys, and Visits); and

(7) to implement this subsec-

tion, the bureau may not plier or, deidentify
original records. Instead, the ‘bureau ‘will
make available for public review or release
only a'properly deadenufied copy of the
original record.

(f) The bireau will change for cop-
ies of records upon request.

(1) If the requestor simply wants.

to inspect records, the requestor will specify
the records to be inspected and the bureau
will make no charge for this service, except
where the bureau chief determines that a
charge is appropriate based on the nature of
the request. -

(2) If the requestor wants to re-
quest copies of a record, the requestor will
specify in writing the records to bé copied
on an appropriate bureau form, and the
bureau will complete the form by specifying
the cost of the records which the requestor
shall pay in advance. Checks and other
instruments of payment will be made pay-
able to the Texas Department of Health.

" (3) Any expenses for standard-
size copies incurred in the reproduction,
preparation, or retrieval of records shall be
borne by the requestor on a cost basis in
accordance with costs established by the
State Purchasing and General Services
Commission or the Texas Department of
Health for office machine copies.

(4) For documents that are
mailed, the department will charge for the
postage at the time it charges for the pro-
duction. All applicable sales taxes will be
added to the cost of copying records.

(5) When a request involves
more than one long-term care facility, each
facility will be considered a separate re-
quest.

(g) The bureau will make a reason-
able effort to furnish records promptly and
will extend to the raquestor all reasonable
comfort and facility for the full exercise of
the rights granted by the Open Records Act.

§145.324. Time Periods for Processing Li-
censes for Long Term Care Facilities.

(a) Generaily.

(1) The Texas Department of
Health (department) considers an_ applica-
tion as being received for processing if the
department receives the application within
60 days prior to the requested date of the
issuance of the license,

(2) The department considers an
apphcanon as being complete when all re-
quirements for licensing have been met,
including compliance with standards. If an
inspection for compliance is required, the
application is not complete until the inspec-
tion has occurred and reports reviewed and
the applicant complies with the standards. If

t ob,ﬁ%ﬁl anp!as $hat an
pnhcaugq ds 1 1?&5%6 frame
from this notice to the ﬂme that an apptica-
tion 'is complete is not mcluded in this
section.

(3) The date of recexpt of an ap-
plication is the date received in the Opera-
tions Division, Bureau.of Long Term: Care,
Texas Department of Heaith. -

(b) First time period. The first time
period is a time from the date of receipt of
an application to the date of issuance of a
written notice outlining the reasons why the
application is unacceptable. The time-period
is 30 days for each of the foilowing catego-

. ries: initial application; change of owner-

ship; renewal; and increase in capacity.

(¢) Second time period. The second -
time period is the time from the date’ of
receipt of a completed apphcalwn to the
date of issuance of the license. The issuance
of the license constitutes the department’s
official written notice to the facility of the
acceptance and ﬁhng of the application.
The time period is 30 days for each of the
following categories: initial application;

" change of ownership; renewal\ and increase

in capacity.
(d) Reimbursement of fees.

(1) In the event the application
is not processed. in the time ‘periods as
stated, the applicant that is a small business
as defined in Texas Civil Statutes, Article
6252-13b.1, has a right to request of the
program director full reimbursement of all
filing fees paid in that particular application
process. If the program director does not
agree that the established periods have been
violated or finds that good cause existed for
exceeding the established periods, the re-
quest will be denied.

(2) Good cause for exceeding
it;w period established in considered to exist

(A) the number of applica-
tions to be processed exceeds by 15 percent
or more the number processed in the same
calendar quarter of the preceding year;

(B) another public or private
entity used in the application process caused
the delay; or

(C) other conditions existed
giving good cause for exoeedmg the estab-
lished periods.

(3) If the request for full reim-
bursement is denied, the applicant may ap-
peal directly to the commissioner of hedlth
for resolution of the dispute. The procedure
for the appeal is that the applicant shall
send a written statement to the commis-
sioner describing the request for reimburse-
ment and the reasons for it. The program .-
also may send a written statement to the
commissioner describing the program’s rea-
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song, for,denying reimbursement. The com-
missiongr. shall - make . & timely : decision
concerning the appeal and notify the appli-
cant and the program in writing of the
decision.

(4) Time periods involved in

contested case hearings will be the periods
described in §1.34 of this title (relating to
Time Periods for Conducting Contested
Case Hearings).
This agency hereby certifies that the rule as
adapted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's. fegal authority.
lssued in Austin, Texas, on April 9, 1993.
TRD-9321483 Robert A. MacLean, M.D.
Deputy Commissioner

Texas Department of
Haalth

Effective date: August 31, 1993
Proposal publication date: October 20, 1292
For further information, please call: (512)
834-8770

¢ L] ¢

Subchapter A. Introduction

The Texas Department of Health (depant-
ment) adopts the repeal of existing Chapter
145 and new §§145.1-145.3, 145.11-145.21,
145.41-145.43, 145. 61-145.73,
145.92-145.105, 145.131-145.132,

145.141-145.142, 145.161-145.174,
145.191-145.1€2, © 145.211-145.217,
145.231-145.234, 145.236-145.238, 145,
261-145.263, 145.281-145.287,

145.301-145.304, and 145.321-145.327 con-
ceming nwrsing facilities and related institu-
tions. Sections 145.2-145.3, 145.11-145. 13,
145.15-145.19, 145.41-145.43,
145.61-145.85, 145.70-145.71, 145.73, 145.
92- 14593, 14597, 14599, 145.101,
145.105, 145.131-145.132, 145.141-145.142,
145.164, 145.168, 145.170, 145.172-145.173,
145.182, 145.215-145.216, 145.
231-145233, 145238, 145.284-145.285,
145.303-145.304, and 145.323-145.324 are
adopted with changes to the proposed text as
published in the October 20, 1992, issue of
the Texas Register (17 TexReg 7309). Sec-
. tion 145.105 is adopted without changes as

published in the October 30, 1992 issue of
the Texas Register (17 TexReg 7645). Sec-
tions 1451, 14514, 14520-145.21,
145.86-14569, 14572, 145.94-145.96,
14598, 145.100, 145.102-145.104, 145.
161-145.163, 145.165-145.1687, 145.169,
145171, 145174, 145.191, 145.2i1-145.
214, 145217, 145234, 145.237-145.238,
145.261-145.263, 145281-145.283, 145.
286-145.287, 145.301-145.302,
145.321-145.322, and 145.325-145.327 are
adopted without changes and will not be re-
published. The department is withdrawing
proposed §145.22 concerning financial dis-
closure because comments received on the
proposal have convinced the department that
the rule is inappropriate and should not be
adopted. The department is withdrawing pro-
posed new §145. 91 becauss the provisions
in this section have besn combinad with sec-

,department i

tion 145. .82, for clarification; accordingly, it is
unnecessary to adopt §145.91, Finally, -the
withdrawing  proposex
§145.235 conceming administrative penalties
because, as a result of commants received,
the department has modified and reproposed
the section, which was published in the
March 30, 1993 issue of the Texas Register
for public comment. The adopted sections
concermn licensing requirements for nursing

facilities and related institutions and will re-

place, modify and update the licensing re-
quirements for nursing facilities and related
institutions in existing Chapier 145, which are
being repealed in this issue of the Texas

- Register.

The depastment received numerous com-
ments from groups, associations, agencies
and individuals concerning the proposed new
sections. A summary of the comments re-
ceived, including the departments's re-
sponses, is as follows.

COMMENT: §145.3. The definition of "con-
trolling person® should distinguish the term
from "principle stockholder™ t0 conform term
to definition in Texas Departiment of Human
Services (TDHS) rules.

RESPONSE: The department's response is
that it has deleted the definition of "controlling
person® and replaced it with the more appro-
priate definition of "person with a disclosable
interest”. The department has made a core-
sponding change to the definition of "affiliate”
and, also, has made corresponding changes
in the rules wherever the term “controlling
person” had apgeared.

COMMENT: §145.3. Clarity definition of Life
Satety Code because the code is referred to
in the rules sametimes as National Fire Pro-
taction Association (NFPA) 101-85 and
somstimes as NFPA 101-88. This is confus-
ing. Also, the reference in the definition to
Standard 101 is incomect; NFPA standards
are not the same as the code,

RESPONSE: The depariment disagress be-
cause the definition complies with sfate law.

COMMENT: §145.3. Add definiion of "Na-
tional Electrical Code (NEC)" to mean the
1980 edition of Naticnal Elecirical Code
(NFPA 70-1980), adcpted by the National
Fire Protection Association, Inc.,
Batterymarch Park, Quincy, Massachuseits
02269. The definition is necessary because
references to NFPA 70 in rules do not specify
the appropriate revision.

RESPONSE: The depariment disagrees be-
cause the department needs the flexibility to
use the latest edition.

COMMENT: §145.3. Add definition of "post-
partum care" becauss term is used in stan-
dards for maternity facilities.

RESPONSE: The dapartment disagrees be-
cause the definition is unnecessary.

COMMENT: §145.3. Clarify health or safely
hazard provision in definition of "substandard
resident care® because any deficiency could
be a health or safety hazard. Limit definition
io "immediate jeopardy to health and safety”
to be consistent with Texas Department of
Human Services definition in Title 40, Texas
Adminisirative Code, §19.2203 (b)(1)(A) or

»_‘m)r.:::”.m [ ¢

RESPONSE: The' déparimertt agrees ' afid
hds clarified the defifition to be consistem
with § 19.2208.

COMMENT: §145.11. Criteria in §145.11 and
related requirements in §§145.12-145.22 will
cause increase in department staff to handle
paperwork and approvals for license issu-
ances. The department cannot be in a posi-
tion of having undue delays in processing
license issuances, renewals, or changes of
ownership.

RESPONSE: The department’s response is
that the program is prepared to handle in-
creased workload; however, the department
has clarified the sections and has deleted the
requirements concerning financial disclosure.

COMMENT: §145.11(a). Define "governmen-
tal uhit".

RESPONSE: The department disagrees be-
cause "governmental unit” is already defined
in §1453.

COMMENT: §145.11(c)(1). Change the defi-
nition of "controlling interest.”

RESPONSE: The depariment has changed .

“controlling interest” to “disclosable interest”
t§o corespond fo the changes in definitions in
1453.

COMMENT: §145.11 (c){2). Delete the provi-
sion conceming financial disclosure.

RESPONSE: The department has deleted
this provision to correspond to the deletion of
all of §145.20 concerning financial disciosure.

COMMENT: §145.11(c)(3). Define "no evi-
dence of inability to comply".

RESPONSE: The department has decided to
delete this provision because # is inappropri-
ate.

COMMENT: §145.11(c)(7). Rule requires in-
formation which is difficult to oblain or not
available.

RESPONSE: The department’s response is
that it has decided to delete this provision.

COMMENT: §145.11(g). Is the department
going to change the 12 month time period for
licenses, since this time period now conflicts
with the Health Care Financing Agency’s
(HCFA) recent decision io delete time-limited
agreements?

RESPONSE: The depariment disagrees be-
cause the 12-month licensing period is a
state law requirement, while the HCFA rufing
is a federal requirement.

COMMENT: §145.12. Add a paragraph to
read; "Change of Administrator or Director. A
facility that hires new administrator or diractor
shall submit to TDH a completed application
and administrative fee of $20 no later than

_30th day after date on which change became

effective.”

RESPONSE: TDH disagrees; however, there
is appropriate language concerning this re-
quirement in §145.13(a)(3).

COMMENT: §145.12. This rule will give the
local heakh authority the right to use any
building code. The use of different building
codes at the local level will produce confusing
and inconsistent building requirements across
the slate. Also, thie local health authority can
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mmmcmmmwahanbem
responsible for fiscal ramifications 1o Madic-
aid program.. Conversely, Medicaid does not
base reimbursement rates on what the local
:eghauﬂulyrsquwes Facilities are caught

RESPONSE: The department’s response is
that it has no over local codes,
ordinances, or regulations. Accordingly, no
change has baen madle.

COMMENT: §145.12(1). Replace term “dated
notice” wuhword'lettea"because'leﬁu‘is
more appropriate.

RESPONSE: The department disagrees but
has clarified the term to read “dated written
notice.”

COMMENT: §145.12(i)3) and (4). Pama-
graphs (1), (3) and (4) should have sentence
at end stating, "The department will aprrove
the application only if the facility is found to
bs in compliance with the Standards in this
chapter.”

RESPONSE: The depariment disagrees be-
cause such language would he redundant.

COMMENT: §145.12(4). This ruie confiicts
with HCFA's recent ruling on time limited
agreaments.

RESPONSE: The depariment dnsag’ees for
same reason as expressed in previous re-
sponse to comment on §145.11(e).

COMMENT: §145.12(5). Reference para-
graph (5) in §145.19, relating to Fees.

RESPONSE: The dopariment disagrees but
believes the reverse is appropriate by refer-
encing §145.19 in §145.12(5).

COMMENT: §145.13. The department should
look at history of specific facility at time of
license renewal, and look at history of com-
pany when company is planning to operate
additional facilities.

RESPONSE: The department disagrees with
tha comment because company history
should be reviewed for new or renewal appli-
cations.

COMMENT: §145.13. The department should
change disclosure reguirements to comply
with HCFA's recent decision to delete time-
limited agreements.

RESPONSE: The department disagrees for
tha previous reasons stated in the responses
to comments on §§145.11(e) and 145.12(4).

COMMENT: §145. 13(c)(5). Delete require-
ment because too much government interfer-
ence into facility affairs, not feasible to know
extent of financing ahead of time, and no
satistactory evidence that facility can operate
for 30 days.

RESPONSE: The department agrees and
has deleted the provision.

COMMENT: §145.13(c)-(e). Information re-
quired on facilities serving persons with men-
tal retardation or related conditions (JCF/MR)
will be difficult to obtain or is unavailable.

RESPONSE: The department believes that
owner is able to provide information however,

the department has deleted the department
approval requirement and the financial disclo-

&xe provision, and has generally modified
subseeﬂon(c)

COMMENT: §145. 1a(d) Clarity nf rule re-
quires information for the owning company or
the individual facility making application.
RESPONSE: The depariment disagrees be-
cause the rule clearly refers to ail entities
listed in subsection (d).

COMMENT: §145.13(d). Add provision for in-
put on history by state ombudsman in torm of
the department sending copy of license appli-
catiors ¢ ombudsman.

RESPONSE: The department disagrees be-
cause this procedure can be handied by an
inler- agency agreement.

COMMENT: §145.13(d). Disclosure require-
menis go back 5 years in contrast to 2 years
in §145. 17(9)(1) ). Requiremenls should be
the same for each rule

RESPONSE: The department agrees and
has made the change. The department also
has replaced the term "controlling person”
with "disclosable interest”.

COMMENT: §145.13(d). Disclosure require-
ments shoukd apply enly to corporations and
not to individual managers.

RESPONSE: The department disagrees be-
cause it belisves that information about both
entities is relevant.

COMMENT: §145.13(d). Clarity provisions
about what constitutes federal or state Medic-
aid or Medicare sanction(s) or penaltias for
ICF/MR facilities, how information is be used,
and whether survey results are public infor-
mation.

RESPONSE: The department disagrees that
sanctions and penaties need to be clarified.
Also, survey results are public information to
extent authorized by law.

COMMENT: §145.13(d)-(e). Should this infor-
mation be submitted to the deparlmem with
application and $20 fee when there is change
in administrator in a nursing facility, maternity
facility, or ICF/MR facility?

RESPONSE: The depariment’s position is
that this is not necessary.

COMMENT: §145.13(e). Provision is confus-
ing and it is unclear what information is being
requested and for how far in the past. This
information is adequately caplured under
other disclosure requirements. Information is
duplicative, expensive, unnecessary restraint
of trade, invasion of privacy, and causes de-
lays.

RESPONSE: The department’s position is
that this information is releyant and neces-
sary but has generally modified subsection
{e) and . has deleled the provision on ap-
proval.

COMMENT: §145.13(s)(5)-(6). Prior state ap-
proval is unfair trade restraint, no approval
criteria is listed, and it will be impossible for
businessas to privately negotiate with individ-
uals or interested parties without negotiations
becoming public record.

RESPONSE: The department’s response is
that it has deleted all of the approval require-

ments in paragraphs (5) and (6) but has re-
taingd the provision on the management
coriract and management company.

COMMENT: §145. 13(9)(5) Add exempﬁon
nor-profit boards,

- from 5% requirement for

andrequrethatdmnqesmboardmenm
of non-profit entities should only have to be
updated annually.

RESPONSE: The department’s response is
that it has decided 1o delete ak of paragraph

- (5) conceming the 5% requirement; however,

in the adopted paragraph (5), the depariment
is requiring a ficensee to notify the depart-
mentwnthOdaysofanychangeloe
managar or management Services.

COMMENT/RESPONSE: §145.13(f). The de-
pariment has modified the exemption prowi-
sion by requiring disclosure relating fo a
facility manager.
COMMENT: §145.16(a). This rule is an unfair
restraint of trade.

RESPONSE: The department disagrees be-
cause nontransferability is mandated under
the Health and Safety Code, §242.033(c).

COMMENT; §145.16(a). It is emoneous to
require a facility to delay sale of facility for 60
days or more to permit the depariment to
approve purchase; expeditious changes
sometimes are necessary. Also, purchases
are complex business transaction in which it
is usually impossible to specify an exact date
of transfer on ownership so far in advance.

RESPONSE: The depariment agrees and
has changed the 60 days to 30 days. Parties
may procaed at their own risk.

COMMENT: §145.17. Rule needs to be more
specific as to when license will be denied,
who will make such a decision, and what is
the appeal process.

RESPONSE: The department disagrees that
the rules are not specific enough, "may” is
appropriate instead of "shall", and the appeal
procass is covered in subsaction (g).

COMMENT: §145.17. Change title of section
to read, "Criteria for Denying a License or
Renewal as evidenced by:"

RESPONSE: The depariment disagrees be-
cause title change would not clarify language.

COMMENT: §145.17. If license is not re-
newed, does the depariment have coniin-
gency plan for closing facility and relocating
residents? A possible purchaser will have to
comply with §145.11 on department approval
of ownership change. Accordingly, there
could be period of time when no license, ex-
ists. What is the facility' status in this time? If
there is no purchase, who would oversee
closure and when would it be done?

RESPONSE: The depariment beliaves that
no change in the rule is necessary because
state law adequately covers closure of a facil-
ity.

COMMENT: §145.17. Alternatives exist to de-
nying a ficense or renewal, as follows: trans-
fer residents that need it and monitor care of

, femaining and new residents; set limits on

new admissions; and state establishment of
pool of qualified adminisirators, nurses, etc.,
to confract with provider to operate or consuit
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on problem facilty. This aRternative ‘thas to
consider limited financial résources of lacility.

_ RESPONSE: The department believes that

state law on trusteeship covers this. If funds
are not available fom facility, trust fund mon-
.ies as authorized by state law couid be used.

COMMENT: §145.17. Entire saction is con-
fusing and needs to bs) clarified because rule:
jumps back and festh between "may” and
"shall*; avoids real core issue, i.e,, consider-
ing paftems of. operational history to deter-
mine whether to issue license or renewal;
does not dislinguish between history of oper-
ator and history of facility (former is relevant
when company wants to operate additional
facilities; latter is relevant at license renewal
time); and is vague about process by which
the department makes such decisions (who
makes decision and on what citeria?).

RESPONSE: The department believes there
is a clear distinction in seriousness of circum-
stances to justify the use of "may” and "shall”;
however, the departiment has edited and rear-
ranged the provisions in the saction for clar-
fy.

COMMENT: §145.17(b). Insert word "know-
ingly” in (b)(1)8.(4) to distinguish honest error
from delberate fraud; and more specificity
needed in (b)(5) regarding typs of fraud (i.e.,
conviction of tax evasion or conviction for
misappropriation of public funds).
RESPONSE: The department agrees with the
first comment and has added “knowingly” but
disagrees with second comment because
such change is not necessary.

COMMENT: §145.17(c). This rule states that
an applicant may not get license if apptcant
fails to disclose required information, and part
of the required information is in §145.13(c)(5)
conceming “sufficient financial resources”.
This term needs 10 be defined.

RESPONSE: The depariment’s response is
that it has deleted the financial asswance
provisions of §145.13(c)(5) and §145.22.

COMMENT: §145.17(d)(3). Since administra-
tive penaly appeal may not ba resolved
within 60 days, amend rule to require pay-
ment of penalty within 60 days of the date on
which appeal has been exhausted.

RESPONSE: The department disagrees be-
cause the appeal process is set out in state
law.

COMMENT: §145.17(e). Add word “signifi-
cant” before word "evidence".

RESPONSE: The depariment disagrees be-
cause addition would not clarify language.

COMMENT: §145.17(e)(1). "New facilty” is

unclear in (e)(1), so, delcte term and replace

with "any additional facilities beyond the ones

curently licensed"; and “court injunction” in

(e)(1)(C) could include temporary injunction,

:o moddy term o read, "Permanent court
junctions

RESPONSE: The department disagrees with
both comments because the rules akeady
clarily "new facllity” and "court injunction” suf-

OOMMENI‘ §145 17(e)(2)(G). it's unfair to
deny license for unresolved audit exception
dwing preceding two years because excep-
tions often take several years to resolve. Is

“unresolved final? inconsisteni?

KESPONSE: The department’ belioves that
rule should remain as written bt has deleted
the word “final® from adopled §
145.17(a)(5)(G).

COMMENT: §145.17(e)(2)(D)-(G). Delete
subparagraphs (D)-(G) because they do not
have direct bearing on whether the operator
is providing acceptable-care.

RESPONSE: The department disagrees be-
causs actions in (D)-(G) do have bearing on
resident care.

COMMENT: §145.17(e){3). Facilities are very
concemed about ¢ases in which they hon-
estly disagree with the surveyor about a pro-
posed decertification action. Example:
Surveyor recommends decertification. Facility
disagrees and appeals. Before appeal is
heard, department makes refum visit and
clears deficiency. Yet, facility record will show
that it was recommended for decertification.
Suggestion: add sentence to read, "Depart-
ment will consider pending appeal by appli-
cant, liconse hoider, or manager .of
surveyor/investigator  finding of non-
compliance with standards; this includes
pending appeais of felony aiminal convic-
tions".

RESPONSE: The department disagrees be-
cause recommended decertification is not a
sanction or penalty.

COMMENT: §145.17()). Rules may conflict
with efforts by Department of Mental Health
and Mental Retardation to downsize larger
facilities which may allow for downsizing with-
out using beds aliocated under the bed plan.

RESPONSE: The department disagrees be-
cause it does not believe evidence exists to
support the assertion of possible conflict.

COMMENT: §145.18(a). Add paragraph (3)
to read, "Change of Administrator or Facility
Director. New administrator or facility director
shall submit application and $20 fee to the
department.”.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.18(b)(1)-(2). Include more

justification and specifics regarding trust fund
fees for ICF\MR facikties.

RESPONSE: The department disagrees be-
cause it believes that rule is adequate and
reasonable.

COMMENT: §145.22. Numerous
commenters expressed concern about this
section and recommended its deletion, for the
following reasons: it will be too costly to facili-
ties; the department may not have legal au-
thority to dany license based on financial
assessment; the department may not have
resources to assess a facility's ability based
on financial assessment; the department
should not even piay that role because the
depariment can take action under other parts
of rules if it believes residents are in danger
becauss insufficient money is being spent on
them; the tule discriminates against small
providers; facilities don't generally use au-
dited financial statements; a new applicant,
with no prior experience or history, should
only have to provide a pro forma; an existing

‘provider, should .be assessed only-on- track
‘record of providing. care; .new IGFMR provid-

ers will be unable to provide this: document.
Audited financial statements do not necessar-
ily ensure financial solvency; not clear how
much financial security is enough; and the net
worth of an owner does not matier if the
owner decides not to provide necassary oper-
ating capital.

RESPONSE: The department's response is
that the section is inappropriate and has with-
drawn it in its entirety. The department also
has deleted related provisions in
§§145.11(c)(2) and 145.13(c)(5).

COMMENT: §145.41(b). Include a ‘siatement
regarding male aides taking care of female
residents.

RESPONSE: The department disagrees be-
cause it is inappropriate to include this provi-
sion in rules. Resident right provisions are
specific enough.

COMMENT: §145.41(b). Include improve-
ments in the use of restraints.

RESPONSE: The department disagrees be-
cause it is not necessary 10 address this
comment in rulas.

COMMENT: §145.41(0)(3)(E)(i). Rule con-
flicts with federal regulations which, as re-
gards medical records, excliude weekends
and holidays from 24-hour provision. The de-
partment should follow faderal rule which is
more fair, especially in cases where old clini-
cal racords may be stored off-site.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.41()3)(J)(v). Add provi-
sion that resident be notified about any deci-
sion to transfer or discharge the resident.

RESPONSE: The department agrees and
has added the provision. ,

COMMENT: §145.41(b)(4)(B). Do not require
private pay providers to manage a resident’s
funds.

RESPONSE: The department agrees and
has changed "must” to "may".

GOMMENT: §145.41(b)(5). Retain provision
in ruies regardmg freedom of choice for phar-
macy series.

RESPONSE: The department agress and
has made the change by adding new
subparagraph (c). The depariment has made
a coresponding change in §145. 41(e) by
adding new paragraph (3). ,

COMMENT: §145.41(b)(6)(D)(v). The two ref-

erences to TDHS should be to the depan-
ment.

RESPONSE: The departmenmt agrees and
has changed the references.

COMMENT: §145.41(e)(1)(B)(). References
to the HCFA Resident Assessment Instru-
ment are inappropriate because it is a faderal
form and should not be used to assess resi
dents for state licensing purposes.

RESPONSE: The department disagrees be-
cause it has authority to specily forms to be
used.
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COMMENT: §145.41(e)(1)(3)(iio. The re-
Quirdriiont ‘for ‘imifediate-’ entation’ of
the use of the Compréhensha Assdssroit
(Resident Asghssmeént Insthiiment) for ciiment
nursing facility residenis would create an un-
due hardship.

RESPONSE: The department énroes and
has clarified the language. .

COMMENT: §145.41(g). include mare educa-
tion and more pay. for-those providing direct
care services to residents.

RESPONSE: The department disagrees be-
cause rules should not address these issues.

COMMENT: §145.41(g). it is appropriate to
require 24-hour nurse coverage and RN cov-
erage 8 howrs a day, 5 days a week, and that
director of nursing be a RN; however, 7 day
RN coverage is inappropriate because of RN
shortage and would produce less benefit for
patient care.

RESPONSE: The depariment disagrees be-
cause it believes rules are reasonabile.

COMMENT: §145.41(g). Add "such as" at
end of (1)(C)(v) and include list of qualified
personnel; modify (1)(D)(i){li) to be consistent
with Omnibus Budget Reconciliation Act
which allows waiver for 24-hour licensed
nurse "and/or” seven day a week RN; and
delete (1)(D)(iii) as the department does not
have authority to regulate Medicaid or private
pay charges.

RESPONSE: The department disagrees with
first comment because i is not necessary to
specify list in rules, but agrees with last two
comments and has made appropriate
changes.

COMMENT: §14541(g). Give facilities
phase-in time of two years 10 increase staff-
ing to comply with new staffing requirements.

RESPONSE: The department disagrees be-
cause this provision would be inappropriale.

COMMENT: §145.41(g)(1)(F). What require-
ments are being referenced? This should fol-
low OBRA requirements for granting waiver.

RESPONSE: The department posttion is that
the requirements are the ones referenced in
the section.

COMMENT: 5145 41(g)(2)(B). There should
be one nursing assistant for each six resi-
dents.

RESPONSE: The depariment disagrees be-
cause staffing needs vary with condition and
needs of residents.

COMMENT: §145.41(g)(2)(E). How will this
be determined? Include wording that facility
must provide adequate staff to meet resident
noeds.

RESPONSE: The departiment's response is
that it makes the determination and the ap-
propriate wording on staff already exists in
the rule.

COMMENT: §145.41(g)(2)(M). Add provision
conceming | nurses entering or ap-
D'Mﬂoandsnningnusesnolesmleast

. RESPONSE: The department agrees and

has added the provision.

COMMENT: §145.41(q)(3). This
acopts §10,804 ot bomilind.siancs
but scme parts of the. slandacdsstmld be
deleted or modified as follows: delete
§19.804(7)(A) references to "Medicaid” and
“recipient”; change the word "rehabiiitative” to
"restorative” because rehabilitation is termi-
nology of another profession and §19.1101

- concems rehabilitation; and in §19.810(h),

“the authorizing physician™ should be "an au-
thorizing physician®.

RESPONSE: The depariment does not be-
lieve that it is necessary to change
§145.14(g)(3). '

COMMENT: §145.41(h). At every maal the
administrator and dietdian should sit at a
prominent place where they can be seen and
they should eat each meal the residents eat.

RESPONSE: The department disagrees be-
:%'use this requirement would be unreason-
o

COMMENT: §145.41())(2)(A). 60-day require-
ment may bs cost burden to some privaie pay
residents. Change rule to say that orders
shal) be reviewed as necessary.

RESPONSE: The department disagrees be-
cause it considers the 60-day requirement to
be reasonable.

COMMENT: §145.41()(2). In (2)(A), do not
allow administrator 1o abdicate responsibility
ol pharmacy services. Change rule to say
that facility shell provide pharmaceutical ser-
vices to meet resident needs. In (2)(E),
change words "keep at" to "provide to” be-
cause consultant pharmacist should not be
required to keep records at facility.

RESPONSE: The depariment disagreas with
both comments because adinistrator is nol
abdicating responsibility, and a record should
be kept at facility.

COMMENT: §145.41(l). Conceming the refer-
ence to TDHS §19.1301, change the require-

* ments for licensed only tacilities to read, "The

facilty shall assist the resident in obiaining
routine drugs and shall assist the resident in
cbtaining routine drugs and biologicals and
make readily dvailable emergency drugs.
Also, retain the provision in the existing rules
on freedom of choice pharmacy services.

RESPONSE: The depariment agrees with
both comments and has clarified the require-
ments by deleting the reference to §19.1301
and replacing # with specific language on
drugs in new paragraph (2).

COMMENT: §145.41(n). Add provisions for a
treatment or examination room.

RESPONSE: The depariment disagrees that
these changes are necessary.

COMMENT: §145.41(0). Combine (3)(B) and
(C) since they duplicate each olher; change
(3)(C){(vi) to require facility to notify the de-
pariment if the facility is without administrator
for 30 days; and add to (4)(D) a provision
about the curent care plan.

RESPONSE: The depariment agrees with
fiest comment, disagrees with sscond com-
ment because the provision is unnecessary;
and agrees with last comment.

COMMENT: §145.41(0). Delete (4}(G)(){II)
as it duplicates (If) and delete requirement in

(9)(0)0("!) as, regards reporting of training
coordinator's name.

RESPONSE The department dusawaes wnh
first comment bacause there is no duplica-
tion, bul agrees with second comment and
has made the change.

COMMENT: §145.41(0)(7)(A). Change "med-
ical record” to “clinical record” because more
appropriate.

RESPONSE: The depariment agrees and
has made the change.

COMMENT: §145.41(b)(2),. Conceming the
reference to TDHS §19.202, delete phrase
“source of payment” in paragraph (2).

RESPONSE: The depariment disagrees be-
cause this is a legal requiremerit.

COMMENT: §145.41(b)(9). Concerning the
reference to TDHS §19.210, retain provision
concerning residents having right to work in
facility.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.41(b)(6)(D)(iv). Concerning
the reference to TDHS §19.212, do not delete
this provision in its entirety.

RESPONSE: The department agrees and
has made appropridte changes. The depart-
ment has clarified the section further by
adding "any representative of the department
or any other agency with authority®.

COMMENT: §145.41. Concerning the refer-
ence to TDHS §19.214, retain the provisions
concerning the resident right to have personat
proparty.

RESPONSE: The depariment agrees and
has retained this provision in adopled
§145.41(0)(14).

COMMENT: §145.41. Conceming the refer-
ences to TDHS §§19.215, 19218, and
19.219, retain these provisions.

RESPONSE: The department agrees and
has retained the provisions in adopted
§145.41()(15)-(17).

COMMENT: §145.41. Conceming the refer-
enca o TDHS §19.1201, retain the provision
that the facilty must assist residents in ob-
taining routine and 24-hour emergency dental
care.

RESPONSE: The deparimenmt agrees and
has rotained the provision in adopted
§145.41(K)(1)(A).

COMMENT: §145.41. Concerning the refer-
ence to §19.1301(1), add a provision about
ihe use of unlicensed personnel such as
nursing or medication aide students.

RESPONSE: The depariment agrees and
has added an appropriate provision in
adopted §145.41()(2)(A).

COMMENT: §145.42(a). Purpose cannot be
accomplishad because cost would be prohibi-
tive and force a number of facilities to close
their doors. Penalties were never intended to
apply to ICF/MR facilities because of inequity
of costs on large and small facilities, ICF/MRs
do not have financial resource to pay such

. penafties, and exemption of state facilities is
unfair.

¢ Adopted Sections
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_RESPONSE: The department response is
that it is going to repropose the penally provi-
sions with changes.

COMMENT: §145.42(d). Clarify "new provid-
or", and in (d)(1), change term "health survey”
to “life safety code survey" for clarity.

RESPONSE: The departmemt agress and
has.made the changes.

COMMENT: §145.42(d)(3). Do not require
training schedule to be on a monthly basis.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.42(e)(3). Clarity "physical
restraints" to distinguish them from chemical,
mechanical, or manual restraints.

RESPONSE: The department agrees and
has clarified the term. -

COMMENT: §145.42(e)(4)(C). New require-
ment for automatic stop orders is inappropri-
ale retum to medical model for ICF/MR
facilities. Professicnal staff properly monitor-
ing physician orders should suffice.

RESPONSE: The department disagreas be-
cause it considers the requirement to be ap-
propriate.

COMMENT: §145.42()(8)(A)-(D). A number
of commenters expressed ‘concems about
this rule, as follows: requirements will reduce
drowning but is too stringent and restricts
residents’ abifity to be near water; staif to
client ratios unclear for in-water activities as
opposed to at-site activities; prowder will
have to employ a licensed swimming instruc-
tor to accompany residents on all "outings”;
providers will discontinue “outings"; requiring
policies and procedures for all sites removes
flexibility; assessment of each aquatic envi-
ronment and review of each client’s medicai
condition as regards risk of drowning in each
specific environment will be erroneous and
costly; and proper monitoring and safety
measures should suffice.

RESPONSE: The department agrees and
has made appropriate changes.

COMMENT §145.43. The Health and Human
Services Commission has requested that the
department modify this rule. In addition, a
number of commenters stated that matemity
facility regulation is necessary but they ob-
jected to the new standards for the following
reasons: rules are too broad in scope; more
time is needed for review and comment and
input by affected providers, residents, and
families; will be undue burden on non-profit
facilities; will increase cost of matemity care
and adoptions; duplication of services ior ma-
temity homes which are associated with
adoption agencies licensed as child placing
agencies by Department of Protective and
Regulatory Services; maternity facilities pro-
vide recilential and not health services to
pregnant women; pregnancy is not iliness or
disability; medical servicas are provided away
from facility, so medical model is inappropri-
ate; strict interpretation of rules will cover
fosier homes, potential adoptive parent
homes, shelters for homeless, battered wom-
en's shelters, and many crisis pragnancy ser-
vices operated by religious groups.

RESPONSE: The department, in responss,
agrees that the Heath and Safety Code,
Chapter 242, requirements are: not appropri-
ate for maternity homes; residents ‘are well
and alert and need no personal services;
medical services are not provided; and this is
not a long term care situation because resi-
dents are usually in their thzd trimester. Ac-
cordingly, the department has modified
§145.43 to reflect the siandards as written in
the existing rules.

COMMENT: §145.61. Sections
145.61-145.73 seem to mean that in the
event thal new construction, even of a single
room, increases the overall size of a building
and exceeds $25,000, the entire facility and
not just newly constructed single room will be
required to meet most recent Life Safely
Code. If this is not so, clarify rule to state that
it applies only to newly constructed part of
building. .

RESPONSE: The depariment’s position is
that construction of single room does not
mean that entire faciity has to mest code,
and the rules as written convey that intent.
Accordingly, no change i necessary.

COMMENT: §145.61(a). Clarify the refer-
ences.

RESPONSE: The department’s response is
the references do not need to be clarified
because they comply with state law.

COMMENT: §145.61(b). Clarity the language
by adding to end of sentence the provision,
‘and the requirement of §145.41(n) of this
chapter”.

RESPONSE: The department agrees and
has added the language.

COMMENT: §145.61(s). An engineer and ar-
chitect are not necessary. A nursing facility
and not a commercial building is being buil.
Standard building codes wili protect the integ-
rity of the structure.

RESPONSE: The department disagreas be-
cause the rule compliss with state law..

COMMENT: §145.63(g). Is the Department of
Licensing and Regulation responsible for en-
forcing American with Disabilities Act require-
ments instead of State Board of Purchasing
and General Services Commission?

RESPONSE: The department's response is
that it is responsible for enforcing state law
and the Justice Department is responsible for
ADA enforcement.

COMMENT: §145.64. Change reference in
introductory paragraph to §145.141 and de-
fine “individuals™ in (3)(A) and (B) because
they could be residents, staff and/or visitors.

RESPONSE: The depariment disagrees be-
cause the reference is comect and it is not
necessary to define individuals.

COMMENT: §145.85(10). Language on inte-
rior finishes is misleading and naeds 1o be
clarified.

RESPONSE: The depariment agrees and
has changed the language in accordance with
commente’s recommendations.

COMMENT: §145.67(m). Describe "NFPA
Standard 10" more clearly as "NFPA 10 -

Standard for Portable Fire Extinguishers 1990

Edition”; and limit top of extinguisher to 48.

inches in (m)(4) to agree with ADA dlmen-
sions.

RESPONSE: The department disagrees be-
cause rule complies with state law and ADA

does not mention mounting height of extin- °

guishers.
COMMENT: §145.68(b). NFPA 99 should be
NFPA 56C.

RESPONSE: The depariment disagrees be-
cause NFPA 99 is comrect.

COMMENT: §145.69(f)-(g). In absencs of lo-
cal building code, allow any of three model
codes (Standard, Uniform, National) but re-
quire consistency in the series.

RESPONSE: The depariment’s response is
that it believes the rule, as writion, allows any
of three model codes to be used.

COMMENT: §145.70(1)(F). The parenthetical
statement at the end of the first sentence
should read, "(For purposes of conforming to
licensure requirements, an operating system
providing water from 100 degrees to 115 de-
grees Fahrenheit will be acceptable)”.

RESPONSE: The department agress and
has made the change.

COMMENT: §145.70(1)(G), repiace "handi-
capped slandards” with moré appropriate
"parsons with disabilties™. Also, in (2)(A), re-
place "Heating, Ventilating, and Air Condition-
ing Guide of ASHRAE" with more appropriate
"NFPA 90A and NFPA 90B"; in (4)(A)(i), re-
place "Téxas Department of insurance” with
move appropriate "Commission on Fire Pro-
tection”, or delete provision entirely because
it is required by NFPA 13 which is cited in
@A).

RESPONSE: The department agrees with
comment on (1)(G), disagrees on (2)(A) be-
cause both documents are required, and dis-
agrees on (4){A)() because the Commission
on Fire Protection is inappropriate.
COMMENT: §145.71(d)(2)(C). Ciarify lan-
guage by modifying it to read, "Recom-
mended minimum lighting levels can be found
in The liluminating Engineering Society (IES)
Lighting Handbook, latest edition, and in
§145. 41(n) in this chapter". -

RESPONSE: The depariment agrees and
made the change but also has deleted "rec-
ommended” because lighting levels in hand-
book are recommended levels.

COMMENT: §145.71(d)(2)(C). Replace "rec-
ommended” with “required” because there
should be a minimum lighting level, and re-

place "latest edition® with actual year for '

specificity.

RESPONSE: The department disagrees be-
cause lighting levels in handbook are recom-
mended, and the refsrence to the latest
edition allows the depariment to have flexibil-
ity.

COMMENT: §145.71(d)(2)(C). Lighting hand-
book reference not adequate because hand-
book contains different categories of
recommended lighting levels. Rule should in-
clude guideline table from 1992 Federal Mini-
mum  Construction Guideiines  which
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references handaodc but with mm,
spedﬁcly IR e

HESPONSE The dspariment dnsagroes be-
cause recommended levels do not need tobe
restricied by table.

COMMENT: §14573 in introductory state-
ment, clarify language by replacing "Ameri-
cans with Disabilities Act” with "ANSI A17.1.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.91. Several changes are
needed for clarification: rewrite (b){1)-(2) re-
name NFPA 101 as Life Safety Code; re-
name NFPA 101 Chapter 12 as Life Safety
Code New Health Care Occupancies Chap-
ter; rename NFPA 101 Chapter 21 as Life
Salety Code Residential Board and Care Oc-
cupancies Chapter; rename NFPA 101, 1988
Edition’ as Life Safety Code as’ de‘inad in
§1453, Definitions; and rename NFPA 70
National Electrical Code as National Electri-
cal Code as defined in §145.3, Definitions.

RESPONSE: The department disagrees be-
cause NFPA references follow requirements
in state law and federal standards.

COMMENT: §145.91. Combine this section
with §145.92 since both deal with general
information and the combination will clarify
the rules.

RESPONSE: The department agrees and
has combined the two sections into the final
§145.92. Accordingly, the department has
withdrawn the proposed adoption of §145.91
since it is no longer necessary to adopt the
saction.

1 COMMENT: §145.92(d)(2). Delete this re-
quirement because it limits facility to cheaper
and uglier surface because carpets can be
abrasive and tile can be slippery.

RESPONSE: The department disagrees be-
cause rule is a reasonable one and is consis-
tent with federal standards in this area.

COMMENT: §145.92(d)(4). This is an unac-
ceptable requrement because the only ceil-
ings that are cleanable are flat and painted.
Existing blown acoustics would have to be
removed.

'RESPONSE: The department disagrees be-
cause this has not been a problem and
acoustics can be cleaned.

COMMENT: §145.92(g). Raise maximum hot
water temperature. rom 110 degrees to 125
degrees Fahrenheit, for several reasons: ad-
ministrative penalty threshol level in sched-
ule (Q.1) is 125 degress; 1.0 degrees .is not
practical standard for hot water; soap clogs
dishwater at 110 degrees; temperature of 110
degrees does not burn skin; and maternity
facilities may set water temperajure at 125
degrees.

RESPONSE: The department disagrees be-
cause it considers the requirements to be
reasonable and consistent with foderal stan-
dards. Also, the dspariment is reproposing
the adminisiralive penalty schedule.

COMMENT: §145.92(k). The rule is accept-
able but it should also include guideline table

from 1992 Federal Minimum Construction
Guideline.

L

RESPONSE: The depmmm dusaqrees be-
cause it:tdoes riot beliave it ‘is: nbdewfyfo
mcludd ouideline table. s

COMMENT §145.96(b). Revnsa (b) by requir-
ing door release and air handler shut down
just as in large facilities because smoke in
small facility is just as deadly as in large
tacility.

RESPONSE: The department disagrees be-
cause revision is not necessary and couid
make facilities too institutional.

COMMENT: §145.99(b). Several changes are
needed: revise (b)(1)(F)(i) to minimize smoke
development because fire sprinkler protects
property but not life; revisa (b){1)(G)(i) to re-
quire two remotely located primary means of
egress from building because this is standard
in all three mode! buliding codes; and replace
confusing (b)(1)(G)(il) entirely with standard
requirements in NFPA 101-1988. ,

RESPONSE: The department disagrees be-
cause facilities have smoke detection sys-
tems and some facilities use Fire Safety
Evaluation Systems (FSES).

COMMENT: §145.99(b)(2). Change second
sentence covering living room space to read,
"Living space can include one or more rooms
or areas provided that the first such area is at
least 80 square feet each".

RESPONSE: The depariment agrees and
has made the change.

COMMENT:; §145.105(b). Define fire drill in
(b)(1) because (b)(4)(A) indicates that a fire
drilf is not always a rehearsal.

RESPONSE: The department disagrees be-
cause it considers the rule to be reasonable
and sufficient as writter:.

COMMENT: §145.131. Make several
changes: define Type A and Type B facilities
described in (4)(A)- (0); redefine model build-
ing code references in (4) and (5) to include
standard code by SBCC! because more
Texas cities dre standard code cities than

*uniform code cities; and rewrite construction

standards for maternity facilities using NFPA
101-1988 and construction standards for
ICF/MR facilities.

RESPONSE: The department disagrees be-
cause rule complies with state and local law.
§145.131(h)(4). Use the 1985 edition of the
Life Safety Code since the Health and Safety
Code, §242.039, requires the 1985 edition.
The depastment agrees and had made the
changes.

COMMENT: §145.131(b)(5)(A)-(B). Replace
the 1988 editions of the building and plumb-
ing codes with the 1991 editions since they
are the latest editions. .

RESPONSE: The depariment disagrees
since it has no jurisdiction over local ordi-
nances.

COMMENT: §145.131(b)(6). Clarify "existing
building”.

RESPONSE: The depariment agrees and
has clarified the term.

COMMENT: §145.132. Make several

changes: revise (f)(4) by replacing "handicap
standards™ with more appropriate “disability

standards”; revisa (j) (3) by changing mount-
ing heights for extinguishers from 5 feet’td' 4
feet from floor to comply withi ADA'dimen-
sions; revise (i)(4) replacing "NFPA 10A” with
more appropriate "NFPA 10-Standard for
Portable Fire Extinguishers®; and revise
(K)(1)(E)(ii) by replacing "bedroom size" with
"bedroom floor area” to betier describe rela-
tion between floor and window dimensions
(See Standard Building Cade for SBCCI pro-
vigions).

RESPONSE: The depanmem agrees with the
first comment and has made the change;
disagrees with second comment bacause
ADA does not have this requrement; and
agrees with remaining comments and has
made the changes.

COMMENT: §145.132(7). Add paragraph (8)
to cover storage and waste containers. These
provisions are in existing riles and need to
be retained.

" RESPONSE: The depariment agrees and

has made the addition.

COMMENT: §145.141(d)(9)(B). In (9)(B), de-
fine staff communication system for ICF/MR
facility because a staff communication system
is inappropriate in ICF/MR facilities because
ihey are not large enough to require such a
system. In many instances, there is only one
person on duty.

RESPONSE: The departrnent disagrees be-
cause the system is not a requirement, just
information.

COMMENT:  §145.142(a)(3)-(b)(1). The
three-week nofice is most unreasonable in
that it would cost the facility untold amounts
in interim financing. The department either
shoulkd use city inspectors reporis o have the
facility hire a local engineer to complete the
standard inspection form, but don't make the
facility wait and pay.

RESPONSE: The department disagrees be-
cause it considers the rule 1o be reasonable
and necessary.

COMMENT: §145.142(d). Delete rule be-
cause no need for feashbility inspection exists.
Submission of plans for review, including
lees, is already required by §145.12(5) and
§145.19.

RESPONSE: The department disagrees be-
cause it believes that a need for such inspec-
tions does exist.

COMMENT: §145.161(a). Expand the rule to
apply to other types of employees such as
the Texas Rehabilitation Commission, the
Texas Commission for the Blind, the Veter-
an's Administration, etc.

RESPONSE: The department disagrees be-
cause the issue akeady is addressed in
§145.162 and Health and Safety Cods,
§242.154().

COMMENT: §145.161(a). Expand rule to ad-
dress the high school diploma issue, includ-
ing out-of-country high school diplomas.

RESPQONSE: The department doesn't believe
this is necessary because §145. 164(B)(4)
already covers high school diplomas and
GED.
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RESPONSE The department’ drsagrees but
has clmﬁe& the rules to comply with s\ate
law. - N

COMMENT 5145 170()(2). Increase clinical

experience hours in basic training program
from 10 hours to at least 30 hows.

RESPONSE: The department disagrees be-
causs it befieves that no basis for an increase
exim at' this time.

COMMENT -§145.191(H)(2). Expand list of -

persans who should have opportunity to- par
ticipate in inspections.

RESPONSE: The department disagrees be-
causs it believes that the list is adequate.

COMMENT: §145.192. Clarify rule by speci-
fying that authority fo make final determina-
tions lies with Chief, Bureau of Long Term
Care. .

RESPONSE: The depariment disagrees be-
cause this is an internal procedure and does
not need to ba in rules.

COMMENT: §145.192(c). Change rule to re-
quire depariment to give facility written notice
of additional violation within 10 warking days
of exit conference and for facility to réply
within 10 working days of receipt before addi-
tional violation is added.

RESPONSE: The depariment agrees and
has made the change.

COMMENT: §145.192(c). The current rules
give facilities 10 days fo return the deficiency
sheet(s) with the pian(s) of comection for
each deficiency to the department. This rule
should be relained.

RESPONSE: The department agreds and
has retained the rule. -

COMMENT: §145.211. Clarify ftitle of
Subchapter G which covers §§145.
211-145.217 by changing it to read, "Abuse,
Negleci, and Exploitation; Complaint and Inci-
dent Reports and Investigations®.

RESPONSE: The depariment agrees and
has made the change.

. COMMENT: §145.215(b).. Replace "reported
cases” and "reports™ with "complaints™ior clar-
y.

RESPONSE: The department agrees and
has made the change.

COMMENT: §145215(d) insert "Complaint”
before "Inves!ngailons in first senence for
clarity.

RESPONSE: Tha department agrees and
has made the change.

COMMENT: §145215(). Clarity rule by
changing # to read, "lf the initial phase. of an
incident or complaint investigation concludes
that no abuse or neglect adversely affecting
the physical or mental health or welfars of a
resident has occurred, no further investigation
will be undartaken®.

RESPONSE: The depatment agrees and
has made the change. The department aiso
has made related changes to (b) and (d).

(‘17%9!\' 4
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COMMENT: §145:215(g), Clarity first- sen-

tence by changing.it 1o rbad, "ln,cases con- .

cluded to be abusa, naglect, or oxplonanon.

the ‘written repont of the investigation, ‘along’

with its recommendations, shall be submitted
to the appropriate district attorney and law
enforcement agency...request".

RESPONSE: The department agrees and
has made the change.

COMMENT: §145.216(a). Clarify paragraphs
(1)-(2) by deleting ‘plvases "The depart-
ment's” and "on cases conciuded".

RESPONSE: The department agrees and
has made the ehanges

COMMENT: §145217 The department has
decided. to delete the last two sentences of

. subsection (a) to have (a) follow more clossly

the requirements of the Health and Safety
Code, and also to clarify §242.134. The de-
pariment has alsoc rewcrded {(a) and com-
bined. (1) and (2) for clarity.

COMMENT: §145.231. The rules are not uni-
form or consistent and they do not name the
department operating unit that will administer
the program.

RESPONSE: The depariment disagrees as
this is an internal administraiive procedure
which does not need ta be included in the
rules.

COMMENT: §145.231. New rules faii o as-
sure that punishment fits crime and that vari-
ous existing enforcement options will be
coordinated with the Department of Human
Services and the Attorney General to avoid
duplication of penalties.

RESPONSE: The department disagrees be-
cause enforcement oplions presently ere be-
ing coordinated with TDHS and AG.

COMMENT: §145.231. Need equitable en-
forcement system to penalize substandard
care and promote qualty care. Proposed
rules, however, estakyish system which could
result in imposition of mukiple penalties by

department, AG, and TDHS, which could crip--

ple a facility. Agencies should adopt mecha-
nisms to provide for coordinated assessment
of penalties to prevent simutaneous assess-
ment.

RESPONSE: The department agrees that
penalty provisions need fo be coordinated
with other agencies.

COMMENT: §145.231(a)(3). Clarify language
about who sends notice letter, what is time
frame, review panel, facility being notified at
exit of action.

RESPONSE: The depariment agrees that
language requirss clarification and has done
appropriate editing in (3) and (1).

COMMENT: §145.231(b). Rewrite (b) using
federal survey procedure language. Proposed
(b) indicates that ‘a simple violation could in-
voke punitive action. Rule should comport

- with §145.231(a) which indicates that more

than simple violation is necessary.

RESPONSE: The depariment disagrees be-
cause it considers the rule to be fair and
reasonable; however, the department has
clarified (b) by changing "recommend” to "au-
thorized".

COMMENT: §145.232 and 145.233. Clanly

sepgu,s;(xqolghon 1o ensire due process and .
to ramove, amblouny There is Y00 much lati-
tutli: which fosters inconsistent application of
ru

RESPONSE: The department agrees that the
term needs to be clarified in §145.233 con-
cerning the more serious violation of revoca-

tion and has done so by adding new (b) on’

criteria for revocation. -The depariment has
also clarified §145.232 and §145.233 by
changing "recommend” to “suspend” in
§145.232, changing "recommend"” 10 "revoke”
in §145.233, and requiring notice to be sent
by certified mail in §145.233.

COMMENT: §145.232 and §145.233. Clarify
rules about what happens if a facility appeals
to court a department decision to suspend
license. Is suspension in effect during ap-
peal? What is status of facility during suspen-
sion? Will it have to close? Will it continue to
raceive medicaid funding?

RESPONSE: The depariment disagrees that
the rules need to address these issues.

COMMENT: §145.234. Establish specific re-
ferral criteria to assure fair notice and due
process.

RESPONSE: The department disagrees bé-
cause it considers the language to be suffi-
cient.

COMMENT: §145.235, Numerous
commenters expressed objections and con-
cerns over the administrative penalty provi-
sions and schedule, as follows: monetary
penalties do not achieve compliance; the de-
partment should emphasize alternatives such

as state directed plans of comection; Health -

and Safety Code does authorize imposition of
administrative penaities, but does not require
that fines be routine method in- all cases;
penally system is inappropriate for maternity
facilities; present remedies are adequate for
ICF/MR facilities; application of penalties to
ICFMR facilities will be excessively costly;
penallies will decrease funds fdr resident

care; small facilities will have to fold; large ,

facilities will cul services to pay penalties;
surveyors generally lack experience to use
discretion that penalty schedule requires; sur-
veyors are inconsistent in application of pen-
alties; existing penalties and sanctions are
adequate and not fully used; retain language
in existing penafty rules on allowance of
warnings, referencing licensing standards
and waiver of administrative penalties when
other penallies are imposed; state schools
and MHMR facilities should not be exempt;
too much discretion and inconsistancy in sur-
vey process akeady; surveyors and govern-
ment agencies should be fined when they are
inconsistent and waste taxpayers dollars on
hearings on inconsistencies; House Bill 7 re-
organization is not final; the department will
need more staff to implement system and to
handle appeals; no proof that penalties are
effective; questionable if Medicaid funds can
be used to pay penaltias; system based on
fallacy that nursing facilities and ICF/MR facil-
ities operate same; conditions wamaniing
penalties include ones which are not parl of
ICFMR standards and include others which
contradict standards; pattern of violations
necessary to waan penaliies is not defined;
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occurence of the condition s not dafined, put
violations

time limit on declimences; pattern'of

must be established; list of contitiohs-cbnira-
dicts rule because it includes conditions
which do not constitute health and safety haz-
ards; needs to be easily understood by pro-
viders and surveycrs; should address issue of
bad actors leaving prograni; shouid consider
positive effects on delivery' of quality care of
such current initiatives as application training
for ICFMR providers; should more clearly
explain that penalties generally will be as-
sessed only after afacility violates a standard

"repeatedly; rule should clearly describe, with

examples, the situations in which a single
violation justifies a penalty, i.e., when a con-
sumer is in immediate danger of a heaith and
safety risk; penalties should he based on
number of beds in facility so that system will
be fair to small and large providers; depart-
ment should oblain an attorney general opin-
ion on the applicabilly of the adminisirative
penalties to ICF/MR. Facilities; since group
homes operated by TOMHMR will be exempt,
this will create major problem in that there will
be duﬂemg application of standards in differ-
ent settings; "First occurrence” is not clearly
defined (does first occurverice mean first of-
fense or the first time the penally is as-
sessed?); it is not clear if there a time limit or
do occurrences start over with a new owner;
and a number of commenters had specific
concerns and objections regarding the condi-
tions and elements in the penaity schedule
itself.

RESPONSE: Tha department’s response is
that it has considered all of the comments,

withdrawn the proposed rule, and has repro-

posed it with modifications in this issue of the
Texas Register.

COMMENT: §145.236(d). Who is responsnble
for performing responsibilties, especially af-
ter TDH has closed facilty, who pays staff,
and does the departiment have authority to
close facility?

RESPONSE: The department’s response is
that these responsiiities are specified in a
court order.

COMMENT: §145.236(d)(2)(D). Clarity lan-
guage on orderly closwe and relocation ot
residents as well as effective date of denial
by modifying language to read, "Iif license
renewal is dénied and there is no qualitied
purchaser for facility, the department must
dovelop pian for orderly closure and reloca-
tion of residents.

RESPONSE: The department disagrees be-
cause this section applies to emergency clo-
swe only.

COMMENT: 5145 236(d)(2)(F)(iii). Delete last
sentence &s it is redundant.

RESPONSE: The department agrees and
has deleted the language.

COMMENT: §145.237. In (b), it any ombuds-
man, advocate, resident, etc. can cause &
hearing to be heid, what protecis the facility
against libelous actions? In (d)(2), why do
relatives of each resident need io be in-
formed, even if they are not involved? in (1),
why would facilty’s administrator or person-
nel be excluded from open hearing?

RESPONSE: The department disagrees be-
cauise lha mlo ‘follows sate hw

OOMMENT 145. 237(1) RS umasomble to
exciude facility personnel-from a hearing that
directly invoives their welfare.

RESPONSE: The department disagreses be-
cause rule follows state iaw.

CON}MENT: §145.238. Include time tables for
hearings.
RESPONSE: The department dwaes be-

cause it believes time tables to be inappropri-
ate.

COMMENT: §145.285. Clarify and strengthen
plan of care provision by adding phrase o
read, "and provisions of § 145.283 of this title
(relating to ,Plan of Case).

RESPONSE: The department agrees and
has made the change.

COMMENT: §145285. Clarify "records or re-
spite care services® in the areas of clinical
vecords and -resident assessment require-
ments.

RESPONSE: The departmem agrees and
has made appropriate changes.

The following agencies, associations and or-
ganizations commented on proposed Chapier
145: Toxas Healkh Care Association; Bell and
Associates, Inc.; Texas Association of Private
Residential Providers; Texas Association for
Homes for the Aging; United Health, Inc.;
Living Centers of America; Levelland Nursing
Home of Lubbock; Exceptional Living, Inc.;
Educare Community Living Corporation; Hill
fop Village of Kenville; Skyview Living Center
of San Antonio; Texas Depariment of Aging;
Texas Department of Human Services; Texas

Hospital Association; Anderson, Goodman
and Wade; independent Living Centers; Trin-
ity Terrace of Fort Worth; Mission Road De-
velopmeni Center of San Antonio;
Community Living Concepts, Inc.; River Gar-
dens of New Braunfels; Boles Homes, Inc.;
Lee & Baulah Moore Chidren’s Homes; Sher-
wood & Myrtie Foeter's Home for Children;
Christian Child Help Foundation; Texas Bap-
tist Children's Home; University of Texas
Medical School at Houston; Methodist Home
of Waco; Methodist Mission Home of San
Antonio; New Herizons of Goldwaithe; Texas
Cradie Society; Bair Foundation; Texas Asso-
ciation of Licensed Children’s Servicss; Lena
Pope Home of Fort Worth; Saint Theresa’s
Home of Fort Worlh; Blessed Trinily House;
Settloment Home of Austin; Texas Council on
Family Violence; Living Alternatives of Tyler;
International Conterence of Building Officials;

Anin Community College; Biler Sweet"

Farms; Concept Six of Austin; ARC/Texas;
Advocacy, Inc.; Community Residential Ser-
vices Association of Texas, Volunteers of
Amgrica; High Plains Healh Facilily of Wich-

ita Falis; Agnes Dent Homes; independent

Horizons; Southem Concepls; Bridge, a Rel
uge for Woman; Burke Foundation; HEA
Management Group, Inc.; Texas Council of
Community Mental Health and Mental Retar-
dation Centers, Inc.; and Midland Association
of Retarded Cilizens. The Honorable Judith
Zatfirini, State Senator, District 21, The Sen-
ate of the Slate of Texas, commented on the
proposal. in addition, numerous individuals

authority 1o adopt rules to implement every
duty imposed on the board, the department
and the commissioner of heakh.

§145.2. Institutions Covered.

(a) The provisions of this chapter
apply to the following types of institutions:

(1) a nursing facility;
(2) a maternity facility; and

(3) a facility serving persons
with mental retardation or related condi-
tions.

(b) The term ‘“nursing facility,”
when used in this chapter, means an estab-
lishment that provides food, shelter, and
nursing care to four or more persons who
are unrelated to the owner of the establish-
ment and that provides mincer treatment un-
der the direction and supervision of a
physician licensed by the Texas State Board
of Medical Examiners, or other services that
meet some need beyond the basic provision
of food, shelter, or laundry. A nursing facil-
ity may be a building, which may consist of
one or more floors or one or more units, or
may be a distinct part of a hospital.

(c) The term "maternity facility,"
when used in this chapter, means a place or
establishment that receives, treats, or cares
for, overnight or longer, within a period of
12 months, four or more pregnant women
or women who, within two weeks before
the date of the treatment or care, gave birth
to a child, not including a woman who
receives maternity care in the place or es-
tablishment that is the home of a relative of
the woman related within the third degree
of consanguinity or affinity.

(d) The term "facility serving per-
sons with mental retardation or related con-
ditions," when used in this chapter, means
an establishment that provides food, shelter,
and services to four or more persons who
are unrelated to the owner of the establish-
ment and whose physical and mental condi-
tion requires institutional care; and that
provides minor treatment under the direc-
tion and supervision of a physician licensed
by the Texas State Board of Medical Exam-
iners, or other services that meet some need
beyond the basic provision of food, shelter,
or laundry.
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, Facilities serving ‘
mvammdwulnpmenm diub:lim~

&3 & primary diagnosis do not fall under the
wupeofﬂuemndards

. 2 'Ihetum"relmdmdmon
mesns 8 severs,
muudlofﬁwfollowmgcownom

{A) a condition atuibuuble
to: .
. (i) cerebral palsy or epi-
;o

(ii) any other condition
including sutism, but excluding mental ill-
ness, found to be closely related to mental
retardation because this condition in
impairment of general intellectual function-
ing or adaptive behavior similar to that of
persons with meatal retardation and requires
treatment or services similer to those re-
quired for these pessons;

(B) & condition manifested
before the person reaches age 22 years;

(C) 8 condition likely to con-
tinue indefinitely; and
D) acondiﬁonthatresultsix;
substantisl functional limitations in three or
more, of the following areas of major life
activity: _
(i) self-care;
(i) understanding and
use of language;
(iii) learning;
(iv) mobility;
(v) seif-direction; and
» (vi) capacity for inde-
pendent living.

§145.3. Definitions. The following words

and terms, when used in this chapter, shall

have the following meanings, unless the
context cleasrly indicates otherwise, Individ-
val subchapters may have definitipns which
are specific to the subchapter.

Addition-The eddition of floor
space to an institution,

Administrator-The administrator of
an institution,

Affiliats-With respect to a:

(A) partnership, each partner

chronic disability that

(B)..... corporetion, each; offi-

‘cer, director, principal stockholder, and.subr--
sidiary; and each person with a disclosable -

mmesg (defined in the. section);

(C) natural person which in-
cludes each:

(i) person’s spouse.
(ii) partnership and each

partner thereof of which said person or any
affiliste of sudpersonxsnpmnet and

(iii) corporation in which
said person is an officer, director, principal
stockholder, or person with a disclosable
interest.

- Applicant-A person required to be

licensed under Health and Safety Code,

Chapter 242,

APTRA-The Administrative Proce-
dure and Texas Register Act, Texas Civil
Statutes, Article 6252-13a.

Attendant personnel-All persons
who are responsible for direct and non-
nursing services to residents of an institu-
tion. (Nonattendant personnel are all per-
sons who are not responsible for direct
personel services to residents.) Attendant
personnel come within the categories of:
administration, dietitians, medical records,
activities, housekeeping, laundry, and main-

_tenance.

Board-Texas Board of Health,

Care and treatment-Services re-
quired to maximize resident independence,
personal choice, participation, health, self-
care, psychosocial functioning and provide
reasonsble safety, all consistent with the
preferences of the resident,

Controlled substance-A drug, sub-
stance, or immediate precursor as defined in
the Texas Controlled Substance Act; Health
and Safety Code, Chapter 481, as amended,
and/or the Federal Controlled Substance Act
of 1970, Public Law 91-513, as amended.
iy Convalescent home~A nursing facil-

Dangerous drug-Any drug as de-
fined in the Texas Dangezrous Drug Act,
Health and Safety Code, Chapter 483.

Department-Texas Departmeat of
Health, .

Drug (also referred to ss medica-
tion)-A drug is:

(A) eny substance recog-
nized as a drug in the official United States
Pharmeacopeia,  official  Homeopathic
Pharmacopeia of the United States, oroffi-
cial National Formulary, or any supplement
to any of them;

(B) any substance intended
for use in the diagnosis, cure, mitigation,
treatment, or prevention of diseass in man;

any. .substancs (other ..

©
than food) intended to afﬁoct the structice.o¢- -

(D) any substance intended

any. fuhttioh ‘of ;ths hiuman body; -and

for use as a component of any substance
specified in subparagraphs (A) -(C) of this
paragraph. It does not include devwes or
their components, parts, or accessories.
Bstabhahment—A place of business

or a place where business is conducted'

which includes staff, fixtures, and property.

Facility-A mrsmg facility, mater-
nity facility, or a'facility serving persons
with mental retardation or related conditions
licensed under this chapter as described in
§145.2 of this title (relating to Institutions
Covered).

Facility serving persons with mental

retardation or a related condition-A facility

as described in §145.2 of this tidle (relating
to Institutions Covered).

Govemmental unit-A state or a po-
litical subdivision of the state, including a
county or municipality.

Hearing-A contested case hearing
held in accordance with the Administrative
Procechire and Texas Register Act, Texas
Civil Statutés, Article 6252-13:. and the
department’s formal i
adopwdmChaptcrloft!nshtle(rehungm
Board of Health).

Incident-An unusual or sbnormal
event or occurrence in, at, or affecting the
facility and/or the residents of the facility.

Inspection-Any on-site visit to or
survey of an institution by the Texas De-
partment of Health for the purpose of in-
spection of care, licensing, monitoring,
complaint investigation, architectural re-
view, or gimilar purpose.

Institution-An establishment as de-
fined in the Health and Safety Code,
§242.002, and includes a nursing facility,

maternity facility, and a facility serving per- .

sons with mental retardation or a related
condition, as these facilities are defined: in
§145.2 of this title (relating to Institutions
Covered).

Legal guardian-A person lawfully
invested with power and duty to take care
of another person and manage the property
and rights of that person who is considered
mcapableofadmmxstemghlsorhcrown

Lwense-Approval from the Texas
Depmmcnt of Health to estnbhsh or operate
an institution,

Life Safety Code (also referred to as
the Code or NFPA 101) -The Code for
Safety to Life from Fire in Buildings and
Structures, Standard 101, of the National
Fire Protection Association (NFPA).

Life sefety features-Fire safety com-
ponents required by.the Life Safsty Code
such as building construction, fire alarm
systems, smoks detection systems, interior
finishes, sizes and thicknesses of doors, ex-
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its, ‘emergency electrical -systems, sprinkler
systems;!ote; <. - [0 SOl O

aanant thoot L.

5

tLocal‘authorities-Arlocal ealth: au< .

thority, fire marshal, building inspector, etc.
who may be authorized by state law, county
order, or muxﬁmpal ordinance to perform
certain inspections or cettifications.

Local health authority-The physi-
cian’ having local Junsd:cuon to administer
state and local laws or ordinarices relating
to public health, as described in the Health
& Safety Code, §§121.021 - 121. 025.

*  Manager-A person having a con-
tractual relationship to provide management
services to a facility, but does not include a
licensed nursing home administrator.

Management services-Services pro-
vided under contract between the owner of
a facility and a person to provide for the
operation of a facility, including administra-
tion, staffing, maintenance, or delivery of
resident ' services. Management services
shall not include contracts solely for main-
tenance, laundry, or food services.

Maternity facility-A facility as de-
scribed in §145.2 of this title (Insnmnons
Covered).

Nursing care-Services provided by
nursmg personnel as prescribed by a physi-
cian, which services include, but are not
limited to, promotion and maintenance of
health; prevention of illness and disability;
management of health care during acute and
chronic phases of “illness; guidance and
counseling of individuals and families, and
referral to physicians, other health care pro-
viders, and community resources when ap-

propriate.

Nursing facility-A facility as de- .

scribed in §145.2 of this title (Institutions
Covered). :

Nursing home administrator-A per-
son licensed by 4nd in good standing with
the Texas Board of Licensure for Nursing
Home Administrators. The nursing home
administrator is under the overall direction
and control of and is responsible to the
facility management and is- responsible for
planning, organizing, directing, and control-
ling the operation of a nursing facility,
whether or not such individual has an own-
ership interest in such home and whether or
not such functions are shared by one or
more individuals.

Nursing personnel-All persons re-
sponsible for giving nursing care to resi-
dents. Such personnel includes registered
nurses, licensed vocational nurses, thera-
pists, medication aides, nurses sides, and
orderlies.

Person-An individual, firm, partner-
ship, corporation, association, or joint stock
company, and includes a legal successor of
those entities.

Person with a disclosable interest-A
person with a disclosable interest is any
person who owns five percent interest in
any corporation, partnership, or other busi-
ness eatity that is required to be licensed

under Health andSafety Code, Chapter 242.
A person

ings bank, trust company, building and loan
association, credit union, individual loan
and thrift company, investment banking
firm, or insurance company unless such en-
tity participates in the management of the
facility.

Remodeling-The construction, re-
moval, or relocation of walls and partitions,
or construction of foundations, floors, or
cexhng-roof assemblies, including expand-
ing of safety systems (i.e. sprinkler systems,
fire alerm systems), that will change the
existing plan and use areas of the facility.

Renovation-The restoration to a for-
mer better state by cleaning, repairing, or
rebuﬂdmg, e.g., routine maintenance, -re-
pairs, equipment replacement, painting.

Resident-An individual, including a

patient, who resides in-an, institution.

Responsible party-An individual au-
thorized by the resident to act for him or her
as an'official delegate or agent. Responsible
party is usually g family member or rela-
tive, but may be a legal guardian or other
individual. ‘

Standards-The minimum conditions,
requirements and criteria established is this
chapter with which an institution will have
to comply with in order to be licensed under
this chapter.

Substandard resident care-

(A) a violation of a require-
ment which immediately jeopardizes the
health or safety of a resident; or

(B) a violation or violations
of one or more requirements which pose or
did pose a health and/or safety hazard; or
limits or limited the facility’s .capacity to
render adequate care.

Universal precautions-The use of
barrier precautions by facility personnel to
prevent direct contact with blood or other
body fluids that are, visibly contaminated
with blood.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercisa of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1983.
TRD-9321479 Robert A. Maclean, M.D.

Deputy Commissioner
Texas Department of
Health

Etfective date: August 31, 1993

Proposal publication date: October 20, 1692

For further information, please call: (512)
834-8770

¢ ¢ ¢
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with- @' disclosable .intarest. dbes: .
not inclide s bank, savings and loan, sav- -

Subchapter B, Apphcauon Pro-
«cedures . .: - -

e 25 TAC §§145.11-14521

The new seclions are adopted under the
Healih and Safely Code, Chapier 242, which
provides the Texas Board of Health (board)
with the authority to adopt rules conceming
nursing facilities and related institutions; and
§12. 001, which provides the Board with au-
thority to adopt rules to implement every duy
imposed on the board, the depariment, and

the commissioner of health.

§145.11. Criteria for Licensing.

(a) A person or governmental unit,
acting jointly or severally, must be licensed
by the Texas Department of Health (depart-
ment) to establish, conduct, or maintain a
facility in this state.

(b) An applicant for a license must
submit & complete application form and li-
cense fee to the department.

(c) * An applicant for a license must
affirmatively show that:

(1) the applicant, person with a
disclosable interest, affiliate, and manager
has had no conviction of a felony or crime
involving moral turpitude in thls state or
any other state;

(2) the facility meets the stan-
dards of the Life Safety Code;,

(3) the facility meets the con-
struction standards in Subchapter D of this
chapter (relating to Facility Construction);
and

(4) the facility meets the stan-
dards for operation based upon an on-site
survey.

(d) ‘The applicant must provide all
information requested on the application
form and submit the appropriate fees as
prerequisites for the department to conduct
a feasibility inspection or plan review, as
requested or required.

(e) A license shall be issued to a
facility which meets all requ.rements of this
chapter and shall be valid for one year.
Each license shall specify the maximum
allowable number of residents to be cared
for at any one time. No greater number of
residents shall be kept at any one time than
is authorized by the license.

§i45.12. Building Approval. All applica-
tions for license shall include written ap-
proval of the local fire authority having
jurisdiction based on the facility and opera-
tion meeting local applicable fire ordi-
nances; such approval shall be on forms or
in a manner as determined by the Texas
Department of Health (department). The lo-
cal health authority may provide recommen-

\
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dation§ regarding iiecnsure, utilizing . the -

following procedure and process.

(1) New facility. The sponsor of
. a new facility under construction or a previ-
ously unlicensed facility will provide to the
department a copy of a dated written notice
to the local health authority that construc-
tion or modification has been or will be
conipleted by a specific date. The sponsor
will also provide a copy of a dated written
notice of the approval for occupancy by the
local fire marshal or_local building code
authority, if applicable. The local health
authority may provide recommendations to
the department regarding the status of com-
pliance with local cedes, ordinances, or reg-
ulations. Local health authority comments
and recommendations must be received by
the department within 10 days after the date
of the sponsor’s notice of the fire marshal
or building code authority approval for oc-
cupancy. The local health authority may
recommend that a state license be issued or
denied; however, the final decision on li-
censure status remains with the department.

(2) Resident increase. The li-
cense holder shall request an application for
increase in capacity from the department.
The department shall provide the license
holder with the application form, and the
department shall notify the local fire mar-
shal and the local health authority of the
request. The license holder shall arrange for
the inspection of the facility by the local
fire marshal. Upon completion of the in-
spection, the license holder shall notify the
local health authority and the department in
writing if the facility meets local code re-
quirements. The local health authority may
provide recommendations to the department
regarding the status of compliance with lo-
cal codes, ordinances, or regulations. Local
health authority comments and recommen-
dations must be received within 10 days
after the date of the facility’s notice of the
local fire marshal or building code authority
approval. The local health authority may
recommend that an increase in capacity be
granted or denied; however, the final deci-
sion on the increase remains with the de-
partment. The department will approve the
application only if the facility is found to be
in compliance with the standards. Approval
to occupy the increased capacity may be
granted by the department prior to the issu-
ance of the license covering the increased
capacity after inspection by the department
if standards are met.

(3) Change of ownership. The
applicant for a change cf ownership license
will provide to the department a copy of a
letter to the local health authority of the
request for a change of ownership under
§145.16 of this title (relating to Change of
Ownership). The local health authority may
provide recommendations to the department
regarding the status of compliance with lo-

cal codes, ardinances, or regulations. Local
authority recommendations must be. re: .
ceived within 10 days of the dated notice

from the new owner or date of change of

ownership, whichever is later, if local

health official recommendations are to be

considered by the department

(4) Renewal. The local health
authority having jurisdiction shall receive a
copy of the department’s license renewal
notice $pecifying the expiration date of the
facility’s current license. The local health
authority may provide recommendations to
the department regarding the status of com-.
pliance with locat codes, ordinances, or reg-
ulations. The local authority may also
recommend that a state license be issued or
denied; however, the final decision on li-
censure status remains with the department.
Local health authority comments and rec-
ommendations must be received at least 30
days prior to expiration of the license for
consideration by the department.

(5) Inspection/Plan Review.
Any existing building being considered for
licensure must either submit plan for review
and approval or request a feasibility i inspec-
tion to be performed by a representative of
the department to determine construction or
renovation requirements. The fees for in-
spection/plan reviews shall be in accordance
with §145.19 of this title (relating to Fees
for Plan Reviews, Construction Inspection
Services, and Feasibility Inspection Ser-
vices).

§145.13. Applicant Dlsclosure Require-
ments.

(a) Scope of section. No person
shali apply for a license, change of owner-
ship, increase in capacity, or renewal of a
license to operate or maintain a facility
without making a disclosure of information
as required in this section. The disclosure is
required if the person is applying for a
license for the first time or if the person
owned, operated, or managed another facil-
ity in this or any other state, using the same
or any other business name.

(b) Disclosure form. All applica-
tions shall be made on forms prescribed by
and availabie from the Texas Department of
Health (department). Applications include
initial applications, change of ownership,
and renewal applications. Each application
must be completed in accordance with de-
partment instructions, and signed and nota-
rized.

(c) General information required.
An applicant shall file with the department
an application which shall contain:

(1) the name of the applicani
and, if an individual, whether the applicant

- has attained the age of 18 years;

(2) the type of facility;

(3) the location of the facility;",

+ 1.0 £4)+ the name. of the administra-
tor; .

(5) evidence of the right to pos-
session of the facility at the time the appli-
cation will be granted, which may be
satisfied by the submission of applicable
portions of a lease agreement, deed or trust,
or appropriate legal document. If the appli-
cant is not the 6wner of the real estate, the
lease agreement must clearly state that the
applicant/leasee has the right to renovate,
repair, and maintain the real estate as may
be required to meet the licensing standards.
The names and addresses of any persons or
organizations listed as owner of record in
the real estate, including the buildings and
grounds appurtenant to the buildings, shall
be disclosed to the department;

(6) a certificate of good standing
issued by the Comptroller of Public Ac-
counts; and

(7) the certificate of incorpora-
tion issued by the Secretary of State for a
corporation or & copy of the partnership
agreement for a partnership.

(d) Disclosure requirements, Appli-
cants must disclose the following informa-
tion for the two-year period preceding the
application date, concerning the applicant,
persons with a disclosable interest, facility
lessor, officers, affiliates, and manager,
without regard to whether the data required
relates to current or previous events:

(1) denial or revocation of a
license to operate a nursing facility, facility
serving persons with mental retardation or
related conditions, maternity facxhty per-
sonal care facility, or similar faclhty in any
state;

(2) federal or state Medicaid or
Medicare sanctions or penalties;

(3) state or federal' criminal
convictions for any offense that provides a
penalty of incarceration;

(4) federal or state liens;

(5) unsatisfied final judgments;

(6) operation of a facility that
has been decertified in any state under
Medicare or Medicaid;

(7)  debarment, exclusion, or
contract cancellation in any state from
Medicare or Medicaid;

(8) eviction involving any prop-
erty or space used as a facility in any state;

(9) unresolved final state or fe-
deral Medicare or Medicaid audit excep-
tions; or

(10) orders from any court re-
straining or enjoining the applicant, man-
ager, or any person with & controlling
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interest from operatmg a facxhty m any
state.. . .

* (e) Ownemhxp and management in-
formation requued

(1) Each applicant for a license
to operate a facility shall disclose to the
department the name and business address
of:

(A) each limited partner and
general partner if the applicant is & partner-
ship; .

(B) of each director and offi-
cer if the applicant is a corporation; and

(C) each person having a
beneficial ownership interest of 5.0% or
more in the applicant corporation, parteér-
ship, or other business entity.

(2) If any person described in
this section has served or currently serves as
an administrator, general partner, limited
partner, trustee or trust applicant, sole pro-
prietor, or any applicant or licensee who is
a sole proprietorship, executor, or corporate
officer or director of or has held a beneficml

-ownership interest of 5.0% or more in any

other long term care facility, the applicant
shall disclose the relationship to the depart-
ment, including the name and current or last
address of the facility and the date such
relationship commenced and, if applicable,
the date it was terminated.

(3) If the applicant or licensee is
a subsidiary of another organization, the
information shall include the names and
addresses of the parent organization and the
names and addresses of the officers and
directors of the parent organization.

(4) If the facility is operated by,
or proposed to be operated under, a man-
agement contract, the names and addresses
of any person or orzmnzanon. or both, hav-
mg an ownership interest of 5.0% or more
in the management company shall be dis-
closed to the department.

(5) The information required by
this section shail be provided to the depart-
ment upon initial application for licensure,
and changes in the information shall be
provided to the department on an annual
basis, except that a licensee shall notify the
department within 30 days of any change of
the fecility’s manager or management ser-
vices.

() Exemptions. The provisions of
this section shall not apply to a bank, trust
company, financial institution, title insurer,
escrow company, or underwriter title com-
panytowhichaliccnseisissuedinaﬁdu—
ciary capacity except for provisions that
fequire disclosure relating to the manager of
the facility.

SMS.ES. Renewl Procedures and Qual:f:- '

cations

"(a) Each license issued under this -

chapter must be renewed annually. Each
license expires 12 months from the date
issued. A license issued under this chapter
is not automatically renewed.

(b) EBach license holder must, at
least 45 days prior to the expiration of the
current license, file an application for re-
newal with the Texas Department of Health
(department). The application for renewal
shall contain the same information required
for an original application as well as pay-
ment of the annual licensing fees.

(c) The renewal of a license may be
denied for the same reasons an original
application for a license may be denied. See
§145.17 of this title (relating to Criteria for
Denying a License or Renewal of a Li-
cense.)

§145.16. Change of Ownership.

(a) During the licénse term, a li-
cense holder may not transfer the license as
a part of the sale of the facility. Prior to the
sale of the facility, the license holder shall
notify the Texas Department of Health (de-
partment) that a change of ownership is
requested. The prospective purchaser shall
submit to the department a complete appli-
cation for a license under §145.11 of this
title (relating to Criteria for Licensing) at
least 30 days prior to the anticipated date of
sale. The applicant shall meet all require-
ments for a license.

(b) Pending the review of the pro- .

spective purchaser’s application, the license
holder shall continue to meet all require-
ments for operation of the facility.

§145.17. Criteria for Denying a License or
Renewal of a License.

(a) The Texas Department of
Health (department) may deny a license of 2
renewal or a license if an applicant, man-
ager, or affiliate:

(6)) substanually fails to comply
with the requirements described in §145.41
of this title (relaung to Standards for Nurs-
ing Facilities);

(2) fails to provide the required
information, facts -andfor references;

(3) provides the following false
or fraudulent information:

(A) knowingly submits falge
or misleading statements in the application
or any accompanying aitachment;

(B) uses submfuge or otber
evasive means of ﬁhng ‘

(C) engages in subwtfuge or
other evasive means of filing on behalf of
another who is unqualified for licensure;

(D) lknowingly conceals a
material fact; or

(E) is responsible for fraud;

(4) fails to pay the following
fees, taxes and assessments when due;

(A) & fees as de-
scribed in §145.18 of this title (relating to
License Fees);

(B) reimbursement of emer-
gency assistance funds within one year from
the date on which the funds were received
by the trustee in accordance with the provi-
sions of §145.263(g) of this title (relating to
Involuntary Appointment of & Trustee);

(C) administrative penalties
within 60 days of the order assessing the
penalties in accordance with §145. 235 of
this title (relating to Administrative Penal-
ties); or

(D) franchise tam

(5) discloses any of the follow-
ing actions within the two-year period pre-
ceding the application:

(A) operation of a facxhty
that has been decertified and/or had its con-
tract cancelled under the Medicare or Med-
icaid program in any state;

(B) federal or state Medicare
or Medicaid sanctions or penalties;

(C) state or federal criminal
convictions for any offense that provides a
penalty of incarceration;

(D) federal or state liens;

(B) unsatisfied final judg-
ments;

(F) eviction involving any
propenyorspaceusedasafwhtymany
state,

‘ (G) unresolved state or fede-
ral Medicare or Medicaid audit exceptions;
or
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" (H) suspension of a license
wopermnh«lthcmfmhty.longmm
cate. faciiity, persondl care facility, or a
‘dlnilnfacm:ymanystate.

) Conceminx subsection-(a)(5) of
this saction, the department may consider
exculpatory information provided by the ap-
plicant, manager, or affiliate and grant a
license under subsection (a) (5) if the de-
pariment finds the applicant, license holder,
manager, or affiliate able to comply with
the rules in this chapter,

(c) The department shall not issue a
license to an applicant to operate a new
facility if the applicant discloses any of the
following actions during the two-year
period preceding the application:

(1) revocation of a license to op-
erate a health care facility, long term' care
facility personal care facility, or similar fa-
cility in any state;

(2) debarment or exclusion from
the Medicare or Medicaid programs in any
m or

(3) a court injunction prohibit-
ing the applicant or manager from operating
a fmhty

(d) The department shell not ap-
prove as meeting licensing standards new
beds or the expansion of & facility serving
pemwiﬂ:memlretardatim or related
conditions that participates in the medical
smistance program under Title XIX of the
Social Security Act, as provided by the
Health and Safety Code, §222.042, unleas

(1) the new beds or the expan-
sion was included in the plan approved by
the Interagency Council on Intermediate
Cars Fucilities for the Mentally Retarded
(ICFMR) in accordance with Health and
Safety Code, §533.061; and

(2) the Texas Department of
Mental Health and Mental Retardation has
approved the beds or the expansion for cer-
tificstion in accordance with Health and
Safety Code, §533.065.

(¢) If the department denies a li-
cense or refuses to issue a renewal of a
license, the applicant or licensee may re-
quest an administrative hearing in accord-
ance with §145.238 of this title (relating to
Administrative Hearings).

§145.18. License Fees.
(a) Basic fees.

(1) Initial and renewal license.
The license fee shall be $50 plus $2 for
each unit of capacity or bed space for which
s licensa is sought. The fee must be paid
with each initial application and snnually
with each application for renewal of the
license.

(2) Increase in bed gpace. An
epproved increase in bed space is subject to ,
anaddxﬁonalfeeofSZOOformh t of
capacity or bed space. '

(3) Change of administrator or
director. A new facility administrator or
director shall submit an application and a
$20 fee to the Texas Department of Health
(department).

(b) Trust fund fee.

(1) In addition to the basic li-
cense fee described in subsection (a) of this
section, the department has established a
trust fund for the use of a court-appointed
trustee as described in the Health and Safety
Code, Chapter 242, Subchapter D.

(2) The trust fund will be estab-
lished by charging and collecting an annual
fee from each facility licensed under Health
and Safety Code, Chapters 242 and 247. All
facilities licensed as of May 1 of each year
will be charged with a fee established by
the department. The fee will be based on a
monetary amount specified for each unit of
capacity or, bed space licensed. The initial
amount will be calculated so as to establish
a fund of $100,000; each subsequent May
1, an annual amount will be determined by
the department that will cause the unencum-
bered balance of the fund to equal $100,000
based on the licensed facilities as of that
May 1. In calculating the fee, the amount
will be rounded to the next whole cent.

(c) Alzheimer’s certification. In ad-
dition to the basic license fee described in
subsection (a) of this section, a facility that
applies for certification to provide special-
ized services to persons with Alzheimer's
disease or related conditions under
Subchapter K of this chapter (relating to
Certification of Facilities for Care of Per-
sons with Alzheimer’s Disease and Related
Disorders) shall pay an annual fee of $100.

§145.21. Method of Payment. Payment of
fees shall be by check or money order made
payable to the Texas Department of Health,
All fees are non-refundable except as pro-
vided by Texas Civil Statutes, Article
6252-13(b)(1).
This agency hereby certifias that the rule as
adopted has been reviewed by legal counsal
and found to bs a valid exercise of the agen-
cy’s legal authority.
lssued in Austin, Texas, on April 9, 1993.
TRD-9321480 Robert A. MecLean, M.D.
Deputy Commissicner
Texas Department of
Health

Effective date: August 31, 1963

Proposal publication date: October 20, 1982

For fuither information, please call: (512)
834-6770

¢ ¢ L4

Subchapter C. Standards for

. ddegosure, .
° 25 TAC 55145.41-145,43

§14541. Standz:ds for Nursing Faciliies.

(a) Definitions. The Texas Board of
Health (board) adopts by reference 40
Texas Administrative Code (TAC) $19.101
(rélating to Definitions), as amended Octo-
ber 1, 1992. These definitions shall be ap-
plicable only to this subchapter. If these
definitions are in conflict with the defini-
tions in §145.3 of this title (relating to
Definitions), the definitions in this section
shall control.

(b) Resident rights.

(1) Introduction. The Texas
Board of Health (board) adopts by reference
40 TAC §19.201 (relating to Introduction),
as amended October 1, 1992.

(2) Exercise of rights. The board
adopts by reference 40 TAC §19.202 (relat-
ing to Exercise of Rights), as amended Oc-
tober 1, 1992,

(3) Notice of rights and ser-
vices.

(A) The fecility must inform
the resident, both orally and in writing, in a
language that the resident understands, of
his/her rights and all rules and regulations
governing resident conduct and responsibili-
ties during the stay in the facility. Such
notification must be made prior to or upon
admission and during the resident’s stay if
changed.

(B) The facility must also in-
form the resident, upon admission and dur-
ing the stay, in a language the resident
understends, of the following:

(i) facility admission poli-
cies; i
(i) a description of the
protection of personal funds as described in
40 TAC §19.204 (relating to Protection of
Resident Funds); and

(iii) the Human Re-
sources Code, Title 6, Chapter 102; or

(iv)  a written list of the
rights and responsibilities contained in the
Human Resources Code, Title 6, Chapter
102,
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(C) Receipt of infdrhdtion in
subparagraphs -(A)~(B) - of -this' paragripH,
and any amendments to .it, must be ac-
knowledged in writing. See subparagraph
(H) of this paragraph concerning furnishing
written description of legal rights.

D) The facility must post a
copy of -each document specified in
subparagraphs (A)-(B) of this paragraph in
a conspicuous location. Additional posting
responsibilities are identified in 40 TAC
§19.1921(j) (relating to General Require-
ments for a Nursing Facility) concerning
edditional items that must be posted, and 40
TAC §19.208 (relating to Examination of
Survey Results).

. (B) The resident or his/her
legal representative has the following rights:

(i) upon an oral or written
request, to access all records perfaining to
himself/herself, including current clinical
records, within 24 hours, excluding week-
ends and holidays; and

(ii) after receipt of his/her
records for inspection, to purchase
photocopies of all or any portion of the
records, at a cost not to exceed the commu-
nity standard, upon request and two work-
days advance notice to the facility.

(F) The resident has the right
to be fully informed in language that he/she
can understand of his/her total health status,
including, but not limited to, hls/her medi-
cal condition.

(G) The resident has the
right to refuse treatment, to formulate an
advance directive (as specified in 40 TAC
§19.217 (relating to Directives and Durable
Powers of Attorney for Health Care), as
amended October 1, 1992), and to refuse to
participate in experimental research.

. (i) If the resident refuses
treatment, he/she must be informed of the
possible consequences.

(i) If the resident chooses
to participate in experimental research,
he/she must be fully notified of the research
and possible effects of the research. The
research may be carmried on only with the
full written consent of the resident’s physi-
cian, and the resident.

(ili) Experimental re-
search must comply with Federal Drug Ad-
ministration regulations on human research
as found in 45 Code of Federal Regulations,
Part 4b, Subpart A.

The facility must furnish
a writtes descnpuon of. legal nghts which
includes:

i a descnpuon of the
manner of protecting personal funds, de-
scribed in 40 TAC §19.204 (relating to
Protection of Resident Funds); and

(i) & statement that the
resident may. file a complaint with the
Texas Department of Health concerning res-
ident abuse, neglect, and misappropriation
of resident property in the facility.

(I) The facility must inform
each resident of the name, specialty, and
way of contacting the physician responsible
for his or her care.

() A facility must immedi-
ately inform the resident, consult with the
resident’s physician; and if known, notify
the resident’s legal representative or an in-
terested family member when there is:

(i) an accident involving
the resident which results in injury and has
the potential for requiring physician inter-
vention;

(ii) a significant change

. in the resident’s physical, mental, or psy-

chosocial status (that is, a deterioration in
health, mental, or psychosocial status in
either life-threatening conditions or clinical
complications);

(iii) a need to alter treat-

ment significantly (that is, a need to discon-

dnue an existing form of treatment due to
adverse consequences, or to commence a
new form of treatment); or

(iv) a decision to transfer
or dxscharge the resxdems from the facility.

(K)' The facility must also
promptly notify the resident and, if known,
the resident’s legal representative or inter-
ested famﬂy member when there is a
change in room or roommate assignment as
described in 40 TAC §19.501(e) (relating to
Quality of Life).

(L) The facility must record
and periodically update the address and
phone number of the resident’s family or
legal representative, or a responsible party.

(4) Protection of resident funds.

(A) Management of financial - -

affairs. The resident has the right to manage
his or her financial affairs and the facility
may not require residents to deposit their
personal funds with the facility. The resi-
dent may designate another person to man-
age hig/her financial affairs.

: B M&nassmem of ;persong)
funds Upon written authorization of & egis
dent, the facility may hold, safegugrd man;
age, and account for the personal funds of
the resident deposited with the facility, as
specified in subparagraph (3) of this subsec-
tion. The facility will act as a fiduciary
agent if the facility holds, safeguards, and
accounts for the resident’s personal funds.

(C) Statement of resident
rights/responsibilities. The facility must
provide each resident and responsible party
with a written statement at the time of
admission that meets the following requu'e-
ments.

(i) “The statement must
describe the resident’s rights to select how
personal funds will be handled. The follow-
ing alternatives must be included. '

() The resident has
the right to manage hisfher financial affairs,

(1) The facility may
not require residents to deposit their pet-
sonal funds with the facility,

() The facility hes
an obligation, upon written authorization of
a resident, to hold, safeguard, manage, and
account for the personal funds of the resi-
dent deposited with the facility.

(IV) The resident has
a right to apply to the Social Security Ad-
ministration to have a representative payee
designated for federal or state benefits to
which he\she may be entitled.

(V) Except when
subclause (IV) of this clause apphes, the
resident has a right to designate in writing
another person to manage personal funds:

(i) The statement advises
the resident that the facility must have writ-
ten permission from the resident, responsi-
ble party, or legal representative to handle
his/er personal funds.

(5) PFree choice.

(A) The resident has the
right to:

(i) choose and retain a
personal attending physician, subject to that
physician’s compliance with the facility's
standard operatmg procedures for physxclan
practices in the facility,

(i) be fully mformed in
advance about care and treatment and of
any changes in that care or, treatment that
may affect the resident’s well-being; and
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M b (in) unless ‘adjudged--in--
compﬁtént* oF othéiwise” foufid 1o bé ‘ina- "
pacitated under the laws of thié Stat' of
‘Texas parhcxpate in planning care and
tredtment or changes in ‘care and treatment.

See 40 TAC §19.217 (relating to Directives -

and Durable Powers of Attorney), as
amended October 1, 1992

(B) Residents are free to ex-
ercise their will in makmg written or un-
written directives to reject life-sustaining
pnocedures The resident’s attending physi-
cian must comply with a praviously issued
directive of & resident who becomes coma-
tose or otherwise unable to communicate
unless the physician believes the directive
no longer reflects the resident’s present de-
gire. If the attending physician refuses to
comply with a directive or treatment deci-
sion, he must make a reasonable effort to
transfer the resident to another physician.
The desire of a terminally ill resident, who
is under 18 years old and who is competent,
is to svpersede the effects of a directive
executed on his behalf by persons specified
in the Texas Natural Death Act. See 40
TAC §19.217 (relating to Directives and
Durable Powers of Attorney), as amended
October 1, 1992.

(C) The resident must be al-
lowed complete freedom of choice to obtain
pharmacy services from any pharmacy that
is qualified to perform the services. A facil-
ity must not require residents to purchase
pharmaceutical supplies or services from
the facility- itself or from any particular
vendor. The resident has the right to be
. informed of prices before purchasing any
pharmaceutical item or services from the
facility, except in an emergency.

(6) Privacy and confidentiality.

The resident has the right to personal pri-
vacy and cenfidentiality of his/her personal
and clinical records. See also 40 TAC
§19.1910(e) (relating tc Clinical Records)
and paragraph (3)(E) of this subsection.

(A) Personal privacy in-
cludes accommodations, medical treatment,
written and telephone communications, per-
sonal care, visits, and meetings of family
and resident groups; but this does not re-
quire the facility to provide a private room
for each resident, -

(B) Except as provided in
subpmzmph (O)ii) of this paragraph, the
resident may approve or refuse the release
of personal and clinical records to any indi-
vidual outside of the facility.

, (C) The resident’s right to
refuse release of personal and clinical re-
cords does not apply when:

(1) the resident is trans- .

fcn'éd ‘to! amtﬁer health we* Insntuuon oA

(u) record release is re-
quired by law; or

(iii) during licensure sur-
veys.

D) The facmty must ensure
the resident’s right to pnvacy in the follow-
ing areas:

(i)  accommodations as
described in 40 TAC §19.1501(d) (relating
to General Requirements);

(i) medical treatment
(The facility must provide privacy to each
resident during examinations, treatment,

. case discussions, and consultations. Staff

must treat these matters confidentially.) ;
(iii) personal care;

(iv) access.and visitation,
as follows: '

(I) The resident has
the right and the facility must provide im-
mediate access to any resident by the fol-
lowing:

(-a-) any  repre-
sentative of the Texas Department of Health
(department) or any other agency with au-
thority; .

(-b-) the resident’s
individual physician;

(-c-) the state long-
term care ombudsman as established undes
the Older Americans Act of 1965,
§307(a)(12);

(d-) any
sentative of Advocacy Incorporated;

(-¢-) subject to the
residents’ right to deny or withdraw consent
at any time, immediate family, or other
relatives of the resident; and

(-f-) subject to rea-
sonable restrictions and the resident’s right
to deny or withdraw consent at any time,
others who are visiting with the consent of
the resident.

repre-

(I) The facility must
provide reasonable access to any resident by
any entity or individual that provides health,
social, legal, or other services to the resi-
dent, subject to the resident’s rigit to deny
or withdraw consent at any time.

() The facility must
allow representatives of the state ombuds-
man cited in subclause (T)(-¢-) of this clause
to examine & resident’s clinical records with
the permission of the resident or the resi-

dent’s legal
wit st 1&.1
IAATE AT I N
(v) govemmental
searches as follows.

(@ Governmental
searches are permitted only if there exists
probable cause to believe an illegal sub-
stance or activity is being concealed.

(@) Administrative
searches by the appropriate entity, such as
the fire inspector, are allowed only for lim-
ited purposes, but such searches would not
ordinarily extend to the resident’s personal
belongings.

(D) The department
and the nursing facility must provide for
and allow residents their individual free-
doms. State statutes authorize inspections of
the nursing facility but do not authorize
inspection of those areas in which an indi-
vidual has a reasonable expectaﬁon of pri-
vacy. Any direct pamapamn by the
department personnel in an inspection of
“the contents of resxdems personal drawers
and possessions,” is in vnolauon of federal
and state law.

(vi) privacy for meetings
with family. and resident groups.

(B) All information that con-
tains personal identification or descriptions

" which would uniquely identify an individual

resident or a provider of health care is
considered to be personal and private and
will be kept confidential. Personal identify-
ing information (except for PCN numbers)
will be deleted from all records, reports,
and/or minutes from formal studies which
are forwarded to the Texas Department of
Human Services (TDHS), or anyone else,
These records, reposts, andfor minutes,
which have been de-identified, will still be
treated as confidential. All such material
mailed to TDHS or anyone else must be in
a sealed envelope marked "Confidential."

(7) Grievances. A resident has
the right to:

(A) vmce gnevances without
discrimination or reprisal. Such grievances
include those with respect to treatment
which has been furnished as well as that
which has not been fumnished;

(B) prompt efforts by the fa-
cility to resolve grievances the resident may
have, including those with respect to the
behavior of other residents; and

(C) noiify state agencies of
complaints against a facility. Complaints
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" will be as!mwle.da.d.a.by.,ﬂz,e.;safgupi the,
comp

agency that receives the 0ty Adly
complaints | will be investigated, wheth

oral or written” <

3 Examinatioh of s;iwey re-
sults, The board adopts by reference 40
TAC §19. 208 (relating to Examination of

Survey Results), as amended October 1,
. 1992, ,

(9 Work, The resident has the
right to:

(A)  refuse to perform ser-
vices for the facility, and

(B): perform services for the
facility, if he chooses, when:

(i) the facility has
documented the need or desire for work in
the plan of care;

(ii) the plan specifies the
nature of the services performed and
whether the services are voluntary or paid;

(iii) compensation for
paid services is at or above prevailing rates;
and

(iv) the resident agrees to
the work arrangement described in the plan
of care.

(10) Mail. The board adopts by

reference 40 TAC §19.211 (relating to
Mail), as amended October 1, 1992,

(11) Telephone. The board
adopts by reference 40 TAC §19.213 (relat-
ing to Telephone), as amended October 1,
1992.

(12) Self-administration  of
drugs. The board sdopts by reference 40
TAC §19. 216 (relating to Self-
administration of Drugs), as amended Octo-
ber 1, 1992, -

(13) Directives and  durable
powess of attorney for health care. The
board adopts by reference 40 TAC §19.217
(relating to Directives and Durable Powers
of Attorney for Health Care), as amended
October 1, 1992,

* (14) Personal property. The res-
ident has the right to retain and use personal
possessions, including some furnishings,
and appropriate clothing as space permits,
unless to do so would infringe upon the
rights or health and safety of other resi-
dents. Reasons for any limitations are
documented in the resident’s clinical record.

(A) If the resident dies, per-
sonal property must be transferred to the
estate or the person designated by the resi-
dent.

. .(B). Jfit s dopated or sold to

the facility by. the resident, o estate, the
transection must be documented.

(C) If the resident dies and

there is no responsible party, family, or
legal guardian and no ‘arrangements have
been made for the disposition of property,
the facility must dispose of property accord-
ing to the Texas Property Code, Title 6,
Chapter 71 (relating to Escheat of Property)
and according to the Texas Probate Code,
Chapter 10 (relating to Payment of Estates
into State Treasury).

(15) Married couples. The resi-

" dent must be ensured privacy for visits with

his or her spouse. The resident has the right
to share a room with his or her spouse when
married residents live in the same facility
and both spouses: consent to the arrange-
ment.

(16) Incompetency. If a resident
has been adjudicated incompetent or has
been found by the attending physician to be,
for medical reasons, incapable of under-
standing these rights, the resident’s rights
are to be exercised as outlined in this
subchapter. Documentation to support dele-
gation of rights must be according to the
provisions of paragraph (17) of this subsec-
tion.

(17) Documentation for the del-
egation of rights,

(A) The delegation of the in-
dividual, resident and citizen rights may
occur in any one of the following three
cases:

(i) when a competent in-

dividual chooses to allow another to act for
him/her;

(i) when the resident has

been adjudicated to be incompetent by a
court of law; or

(iii) when the physician
has determined that, for medical reasons,
the resident is incapable of understanding
and exercising such rights.

(B) In order to assure preser-
vation of rights, the physician and the facil-
ity must be aware of, must address, and
must document specific information con-
cerning the incapability of the resident to

. understand and exercise his/her rights even

if the resident has been fully adjudicated
incompetent and a guardian has been ap-
pointed or if there is an extant durable
power of attorney.

(C) To ensure that the pro-
tection of a resident adjudicated incompe-
tent or determined to be incapable or
exercising his/her rights and responsibilities

for medical reasons, the administrator, the
physician, and the resident care staff have
specific responsibilities, ‘

(D) Administrative docu-
mentation must exist covering:

' () the relationship of the
resident to the person assuming his rights
and responsibilities;

(i) evidence that the re-
sponsible person can act for the resident;
and .

(ili) the extent of a guard-
ianskip or power of attorney.

(E) Physician documentation
must exist covering:

(i) a statement that the
resident is or not capable of understanding
and exercising hisfher rights;

(ii) specific causative
and/or contributive medical diagnosis(es);

(iii)  medical observation
and test(s) which support the diagnosis; (ex-
amples include, but are not limited to,
Alzheimer's Disease, Organic Brain Syn-
drome, confusion, short-term memory loss,
inability to attend to verbal input, disorien-
tation as to time, place, or person, incoher-
ent speech, inability to attend or converse or
to answer questions);

(iv) periodic  assurance
that there has been no essential change in
the resident’'s mental function;

(v) reevaluation whenever
a significant change in resident status oc-
curs or for orders that impact on resident
rights (e.g. "No CPR").

(F) Facility staff documenta-
tion must exist covering:

(i) resident assessments,
care plans and progress notes that address
the resident’s inability to exercise his/her
rights and responsibilities and demonstrate
that the facility encourages the resident to
exercise hisher rights and responsibilities to
his/er fullest capability;

(i)  assurances that the
resident who is mentally capable of under-
standing and exercising his/her rights, but
physically incapable of doing so, receives
interventions which facilitate the exercise of
his/er rights.

(G) The presence of docu-
mentation in this paragraph does not guar-
antee the protection' of a resident’s rights
and .responsibilities, but forms the basis for
compliance with the federal requirements
for the delegation of a resident’s rights. It is

' important pecause it incmses the likelihood
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. that the. resident’s care-givers, and family
”mnunderstmdandbeamumblaforthe
,reqdqnts rights and responsibilities, .

() Resident behavior and facility
practice. The board adopts by reference 40
TAC §19401 (relating to Resident
Behavior and Facility Practice), as amended

. Octobef 1, 1992,

. (@  Quality of life. The board
adopts by reference 40 TAC §§19.501-
19504 (relating to Quality of Life), as
amended October 1, 1992.

(e) Resident assessment.

(1) The facility must conduct
initially and periodically a comprehensive
accurate, standardized, reproducible assess-
ment of each resident’s functional capacity.

(A) Admission orders. At the
time each resident is admitted, the facility
must have physician orders for the resi-
dent’s immediate care.

(B) Comprehensive assess-
ments.

(i) The facility must make
a comprehensive assessment of all resi-
dents’ needs, utilizing the Health Care Fi-
nancing Administration’s (HCFA) approved
Resident Assessment Instrument (RAI).

(ii) The comprehensive
assessment must include at least the follow-
ing information:

() medically defined
conditions and prior medical history;

an medical status

measurement;

() physical and
mental functional status;

(IV) sensory and
physical impairments;

(V) nutritional status

and requirements;

(VD) special treatments
or procedures;

(VID mental and psy-
chosocial status;

(VIO) - discharge po-
tential;

(IX) dental condition;

(X) | activitie pownhal

X0 mhnbmtanon po-

tentisl;
(XI) cognitive status;
and
(XII) drug therapy.
(ili) Assessments must be
conducted:

(@ no later than 14
days after the date of admission;

() for current nurs-
ing facility residents, not later than one year
from the effective date of this rule;

() promptly after a
significant change in the resident’s physical
or mental condition (as soon as the resident
stabilizes at 8 new functional or cognitive
level, or within two weeks, whichever is
earlier); and

(IV) in no case, less

often than once every 12 months.

(iv) The nursing facility
must examine each resident, and review the
minimum data set core elements specified
in HCFA’s RAI no less than once every
three months and as appropriate. Results
must be recorded to assure continued accu-
racy of the assessment.

(v) The resuits of the as-
sessment are used to develop, review, and
revise the resident’s comprehensive plan of
care as specified in 40 TAC §19.602 (relat-
ing to Comptehensive Care Plans).

(C) Accuracy of assess-
ments.

(i) Coordination,

() Bach assessment

must be conducted or coordinated with the
appropriate participation of health profes-
sionals.

(I) Each assessment
must be conducted or coordinated by a reg-
istered nurse who signs and certifies the
completion of the assessment.

(1)  Certification, Each
individual who completes a portion of the
assessment must sign and certify the accu-
racy of that portion of the assessment.

N (2) The board adopts by refer-
ence 40 TAC §19.602 and §19.603 (relating

M%Ammment), as amended Octo

@ Quahty of care. ‘The boml
adopts by reference 40 TAC §19.701 (relat-
ing to Quality of Care), as amended Octo-

ber 1, 1992,
(8 Nursing servxces

(1) The facility must have suffi-
cient staff to provide nursing and related
services to attain or maintain the highest
practicable physical, mental, and psychoso-
cial well-being of each resident, as deter-
mined by resident assessments and
individual plans of care. Care and services
are to be as specified in 40 TAC §19.701
(relating to Quality of Care).

(A) Sufficient staff.

(i) The facility must pro-
vide services by sufficient numbers of each
of the following types of personnel on a
24-hour basis to provide nursing care to all
residents in accordance with resident care
plans:

(I licensed nurses
(except when waived under paragraph (3) of
this subsection); and

(M other nursing per-
sonnel.

(ii) Except when waived
under subparagraph (C) of this paragraph,
the facility must designate a licensed nurse
to serve as a charge nurse on each tour of

duty.

(B) Registered nurse.

(i) Except when waived
under subparagraphs (C) or (D) of this para-
graph, the facility must use the services of a
registered nurse for at least eight consecu-
tive hours a day, seven days a week.

(ii) Except when waived
under subparagraphs (C) or (D) of this para-
graph, the facility must designate a regis-
tered nurse to serve as the director of
nursing on a full-time basis, 40 hours per
week.

(iii) The director of nurs-
ing may serve as a charge nurse only when
the facility has an average daily occupancy
of 60 or fewer residents.

(C) Waiver of requirement to
provide licensed nurses on a 24-hour basis.
To the extent that a facility is unable to
meet the requirements of subparagraphs
(AXGii) and (B)(i) of this paragraph, the state
may waive such requirements with respect

to the facility, if:

(i) the facility demon-
strates to the satisfaction of the Texas De-
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partment of Health (department) that the
facility has been unable, despife dlhgent
efforts (including offering wages at the
community prevmlmg rate for nursing facil-
ities), ‘to recriit appropriate personnel;

(ii) the state determines
that a waiver of the requirement will not
endanger the health or safety of individuals
staying in the facility;

(iii) the state finds that,
for any periods in which licensed nursing
services are not available, a registered nurse
or a physician is obligated to respond im-
mediately to telephone cells from the facil-
ity

(iv) a waiver granted un-
der the conditions listed in this
subparagraph is subject to annual state re-
view;

(v) in granting or renew-
ing a waiver, a facility may be required by
the state to use other qualified, licensed
personnel;

(vi) the state agency
granting a waiver of such requirements pro-
vides notice of the waiver to the state long-
term care ombudsman (established under
the Older Americans Act of 1965,
§307(a)(12)) and the protection and advo-
cacy system in the state for the mentally ill
and mentally retarded; and

(vi) the nursing facility
that is granted such a waiver by the state
notifies residents of the facility (or, where
appropriate, the guardians or legal repre-
sentatives of such residents) and members
of their immediate families of the waiver.

(D) Request of waiver. The
facility must request a waiver through the
local the department’s long-term care unit,
in writing, at any time the administrator
determines that staffing will fall, or has
fallen, below that required in subparagraphs
(A) and (B) of this paragraph for a period of
30 days or more out of any 45 days.

(1) Information to be in-
cluded in the request/notification:

(D date beginning
when facility was/is unable to meet staffing
requirements;

(I type waiver
requested-24-hour licensed nurse and/or
seven day/per week registered nurse;

(III) projected number
of hours per month staffing reduced for
24-hour licensed nurse waiver or seven
_ day/per week registered nurse waiver; and

-(IV) staffing t-
mentsmadeduetomabduytbmeets g
requirements.

(i) Waivers will be
granted by department.

(iii) If a facility, after re-
questing & waiver, is later able to meet the
staffing requirements of subparagraphs (A)
and (B) of this paragraph, the department
must be notified, in writing, on the effective
date that staffing meets requirements,

(iv) Verification that the
facility appropriately made a request and
notification will be done at the time of
survey.

(B) Effectiveness of waivers.
Approved waivers are valid throughout the
facility licensure period unless approval is
withdrawn. During the relicensure survey,
the determination is made for approval or
denial for the next facility licensure period
should a waiver continue to be necessary.
The facility requests a redetermination for a
waiver from the department long-term care
unit at the time the relicensure survey is
scheduled. At other times if a request is
made, the long-term care unit may schedule
a visit for waiver determination. Recom-
mendation for approval or denial of a
waiver is initially made by the surveyor.

(F Approval of waiver. To
be approved for a waiver, the nursing facil-
ity must meet all of the requirements stated
in_this subsection and the requirements
specxﬁed throughout this section. In some
instances, the survey agency may require
additional conditions or arrangements such
as:

(i) an additional licensed

" vocational nurse on day-shift duty when the

registered nurse is absent;

(ii) .modiﬁcation of nurs-
ing services operations; and

(iii) modification of the
physical environment relating to nursing
services.

(G) Denial/withdrawal  of
waiver. Denial or withdrawal of a waiver
may be made at any time if any of the
following conditions exist:

(i) the quality of resident
care is not acceptable; or
(i)  justified complaints
are found in areas affecting resident care.
(2) Additional nursing services
staffing requirements are as follows.

(A) The ratio of licensed
nurses to residents must be sufficient to
meet the needs of the residents.

(i) At a minimum, the fa- .
cility must maintain e ratio (for: every
24-hour ‘period) of one licensed nursing
staff person for each 20 residents. This
equates 1 a minimum of 04 licensed-care
hours per resident day.

(ii) There shall be at least
one licensed nurse on each shift,

(iii) Licensed nurses who
may be counted in the ratio include, but are
not limited to, director of nursing, assistant
directors of nursing, staff development co-
ordinators, charge nurses, and medica-
tion/treatment nurses. These licensed nurses
may be counted subject to the limitations of
clause (iv) of this subparagraph.

(iv) Staff, who also have
administrative duties not related to nursing,
may be counted in the ratio only to the
degree of hours spent in nursing related
duties.

(B) The facility must have
sufficient total direct-care staff to meet the
needs of the residents.

(C) A registered nurse must
have a current license from the Board of
Nurse Examiners for the State of Texas and
must practice in compliance with the Nurse
Practice Act and rules and regulations of the
Board of Nurse Examiners.

1

(D) A licensed vocational
nurse must have a current license from the
Board of Vocational Nurse Examiners of
Texas and must practice in compliance with
the Vocational Nurse Act and rules and
regulations of the Board of Vocational
Nurse Examiners.

(E) The -administrator is re-
sponsible for always maintaining as many
nurse aides as necessary to meet the needs
of residents. Nursing time devoted solely to
resident care is included in computing nurs-
ing requirements. There must be enough
nursing personnel to provide 24-hour nurs-
ing services. Personnel are incréased if nec-
essary to ensure that each resident receives
protection of his rights and quality care as
specified by these requirements.

(F) Nursing personnel must
be assigned duties consistent with their edu-
cation and experience and based on the
characteristics of the resident load and the
nursing skills needed to prov1de care to
residents.

(G) The facility must main-
tain continuous time schedules showing the
number and classification of nursing per-
sonnel, including relief personnel, who are
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scheduled or who worked in each unit dur-
4ing each tour of duty. The time schedules
 rhust be ‘maintained for the period’ of time
specified by facility policy or for at least
two years following the last day in the
-schedule.

(H) A graduate vocational
nurse who has a temporary work permit
must work under the direction of a licensed
vocational nurse, registered nurse, or li-
censed physician who is physically present
in the facility. The graduate (registered)
nurse- who has a temporary work permit
must work under the direction of a regis-
tered nurse until registration has been
achieved.

(I If the facility uses li-
censed temporary nursing personnel, the
temporary personnel must have the same
qualifications that permanent facility em-
ployees do. Temporary personnel may not
serve as the director of nursing. If tempo-
rary personnel are used for afternoon or
night shifts, a full-time, currently licensed
nurse must be on call and immediately
available by telephone. The on-call nurse
must be a registered nurse unless the facility
has & curmrent waiver from the department
and is not required to provide daily regis-
tered nurse coverage.

(7) The charge nurse on the
afternoon shift must be at least a hccnsed
vocational nurse.

(K) The licensed charge
nurse working on the 7-3 and 3-11 shift and
charge individual working on the 11-7 shift
(if because of waiver granted a licensed
nurse is not required on the 11-7 shift) will
conduct rounds to see all residents on their
shift.

(L) Itis not a deficiency if
the facility has documentation that a nurse
has & current temporary work permit from
the Board of Vocational Nurse Examiners
of Texas or the Board of Nurse Examiners
of Texas. See 40 TAC §19.804(a)(3) (relat-
ing to Nursing Facility Director of Nursing
Services).

(M)  Licensed nurses must
enter, or approve and sign, nurses’ notes at
“least monthly, Routine charting for resi-
dents must reflect the resident’s ability as
assessed on the basis of the way he/her
performs his/her activities of daily living at
least 60% of the time. See 40 TAC
$19.804(7)(A) (relating to Director of Nurs-
ing services).
(3) The board adopts by refer-
ence 40 TAC §§19.803-19.806 and

. §819.808-19.811 (relating to Nursing Ser-

vxces), as amended Octoher 1, 1992.

<h)- Dxctary Services. The' board
adopts by reference 40 TAC §§19.901-
19.911 (relating to Dietary Services), as

" amended October 1, 1992,

(i) Physician services.
(1) The board adopts by refer-
ence 40 TAC §§19.1001, 19.1002.,
19.1004, 19.1009, and 19. 1010 (relating to

Physicians Services), as amended October
1, 1992, °

(2) Physician visits must con-
form to the following schedule.

(A) The resident must be
seen by a physician at least once every year
and as necessary to meet the needs of the
resident. Physician orders shall be reviewed
and revised as necessary at least once every

60 days, unless the resident’s physician

specifies, in writing in the resident’s clinical
record, a different schedule for such review
and revision.

(B) Each resident shall have
a physical examination at least annually by
his or her physician. See also 40 TAC
§19.1401(2)(E) (relating to Infection Con-
trol).

(i) Provision of specialized rehabili-
tative services. The board adopts by refer-
ence 40 TAC §19.1101 and §19.1102
{relating to Provision of Specialized Reha-
bilitative Services), as amended October 1,
1992,

(k) Dental and other professional
services.

(1) Dental services.

(A) The facility must assist
residents in obtaining routine and 24-hour
emergency dental services.

(B) At the time of admission,
the facility shall obtain the name of the
resident’s preferred dentist and record this
in the medical record.

(C) The facility shall main-
tain a list of local dentists for residents who
do not have a private dentist.

(D) At least once each year,
the facility shall ask .each resident or the
resident’s custodian if the resident desires a
dental examination and treatment.

(B) Bach facility shall use all
reasonable efforts to arrange for a dental
examination for each resident who desires
one.

(F) “The facxhty shall riot be

: hable for. the tosts of the resident’s dental

care.
(2) Other professional services.

(A) The facility shall main-
tain a list of podiatrists in the area as assis-
tance to the resident in arranging for
podiatric care.

(B) The facility shall main-
tain a list of optomemsts in the area as
assistance to the resident in arrangmg for
optometric services. .

(I) Pharmacy services.

(1) The board adopts by refer-
ence 40 TAC  §§19.1304 and
19.1306-19.1310 (relating to Pharmacy Ser-
vices), as amended October 1, 1992.

(2) The facility shall assist the
resident in obtaining routine drugs and bio-
logicals and make readily available emer-
gency drugs or obtain them under an
agreement described in 40 TAC §19.1906
(relating to Use of Qutside Resources). See
also 40 TAC §19.701(12) and (13) (relating
to Quality of Care) for information concern-
ing drug therapy and medication errors.

(A) Methods and procedures.
The facility may permit unlicensed person-
nel to administer drugs, but only undcr the
general supervision of a licensed nurse. The
unlicensed individual must have a current
medication aide permit issued by the depart-
ment, or be a nursing or medication aide
student.

(B) Accuracy in service de-
livery. A facility must provide pharmaceuti-
cal services (including procedures that
assure the accurate acquiring, receiving,
dispensing, and administering of all drugs
and biologicals) to meet the needs of each
resident.

(C) Monitoring. The facili-
ty’s quality assessment and assurance com-
mittee will monitor the pharmaceutical
services of the facility as described in sub-
section (0)(6)(D) of this section.

(D) Service consultation.
The facility must employ or obtain the ser-
vices of a licensed pharmacist who:

(i) provides consultation
on all aspects of the provision of pharmacy
services in the facility;

(i) establishes & system
of records of receipt and disposition of ail
controlled drugs in sufficient detail to en-
able an accurate reconciliation; and
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(iii) determines that drug

. .fegords are in jorder and that an account of

. -all controlled drugs-is maintained and: pen-
odically reconciled.

(iv) adheres to the addi-
tional supervision and consultation require-
ments in paragraph (3) of this subsection.

(B) Drug regimen review.

(i) The.drug regimen of
each resident must-be reviewed at least once
a month by a licensed ‘pharmacist.

(i1) The pharmacist must
report any irregularities to the attending
physician and the director of nursing, and
these reports must be acted upon.

(ili) The physician must
review the resident’s drug regimen in ac-
cordance with subsection (i)(2) of this sec-
tion,

(F) Labeling of drugs and bi-
ological. Drugs and biological used in the
facility must be labeled in accordance with
currently accepted professional principles

.and in compliance with' the Texas State

Board of Pharmacy Laws and Regulations,
mcludmg the apptopnate accessory and
cautionary instructions and the expiration
date when applicable.

(G) Storage of drugs and bi-
ological. :

(i) In accordance with
state and federal laws, the facility must
store all drugs and biologicals in locked
compartments under proper temperature
controls, and permit only authorized person-
nel to have access to the keys,

(ii) The facility must pro-
vide separately locked, permanently affixed
compartments for storage of controlled
drugs listed in Schedule I of the Compre-
hensive Drug Abuse Prevention and Control
Act of 1976 and other drugs subject to
abuse, except when the facility uses single
unit package drug distribution systems in
which the quantity stored is minimal and a
missing dose can be readily detected (see 40
TAC §19.1309, (relating to Controlled Sub-
stances)).

. (3) The resident’s choice of
pharmacy provider must be in accordance
with the provisions conceming free choice
in subsection (b}(5)(C) of this section. The
resident’s freedom of choice of pharmacy
services is not considered abridged when
the facility’s policies require:

(A) a written agreement that
the resident’s pharmacy services be pro-
vided by a pharmacy on a 24-hour basis for
emergency medications; and/or

wiity, agresment that

®). 2
the resxdent's medxcauon be delivered to the
-facility ‘on a timely and.reasonable basis;

' (C) a written .agreement
specifying that the facility may choose a
pharmacy andfor particular unit dose and
related distribution equipmerit system when

‘the facility is' paying for the medications,

and does not subsequently pass the charge
on to the resident or family representative.

(m) Infection control. The board
adopts by reference 40 TAC $§19.
1401-§19.1402 (relating to Infection Con-
trol), as amended October 1, 1992.

(n) Physical plant and environment.
The board adopts by reference 40 TAC,
§§19.1501-19.1521 (relating to Physical
Plant and the Environment), as amended
October 1, 1992,

(0) Administration,

(1) Generally. The board of
adopts by reference 40 TAC §§19.1903-
19.1911, 19.1913, 19.1914,
19.1920-19.1922, 19.1928, and 19.1930 (re-
lating to Administration), as amended Octo-
ber 1, 1992.

(2) Administration. A nursing
facility must be administered in a manner
that enables it to use its resources effec-
tively and efficiently to attain or maintain
the highest practicable physical, mental, and
psychosocial well-being of each resident.

(A) Licensure. A nursing fa-
cility (NF) must be licensed by the depart-
ment as described in 40 TAC §19.2001
(relating to Licensure) as amended.

(B) Compliance with federal,
state, and local laws and professional stan-
dards. The facility must operate and provide
services in compliance with all applicable
federal, state, and local laws, regulations,
and codes, and with accepted professional
standards and principles that apply to pro-
fessionals providing services in such a facil-
ity. All facility personnel and consultants
must be licensed, registered, or certified as
required by state and local laws and the
rules adopted under those laws.

(3) Governing body.

(A) The facility must have a
governing body, or designated persons
functioning as a governing body that is
legally responsible for establishing and im-
plementing policies regarding the manage-
ment and operation of the facility.

(i) The governing body
must have periodically updated written poli-
cies and procedures specifying and govem-
ing all services that are formally adopted

and date¢ The. policies,. md,,p;ooedpres

_musg be available. to, all Jof the facility's -

goveining body’s members, staff, residents,
family or legal representatives of residents,
and the public.

(ii) The goveming body
must appoint a qualified full-time nursing
home administrator as its official repre-
sentative, and designate the administrator’s
responsibilities and authority.

(B) The facility must oper-
ate under the supervision of a full-time
nursing home administrator, who is ap-
pointed by the governing body and who is
licensed by the Texas Board of Licensure
for Nursing Home Administrators. The ad-
ministrator, as a professional, must work at
least 40 hours per week on administrative
duties. The administrator must be account-
able to the governing body for overall man-
agement ‘of the nursing facility. The
administrator’s authority and responsibili-
ties must be clearly outlined to include, but
not be limited to:

(i) maintaining  liaison
with the governing body, medical and nurs-
ing staff, and other professional and super-
visor staff, through regular meetings and
periodic reporting; '

(ii) adopting and enforc-
ing rules and regulations for the health care
and safety of residents and others, and for°
the protection of their personal property and
civil rights;

(iii) establishing standard
operating procedures for physician practices
in a nursing facility, in coordination with
the director of nursing;

(iv) evaluating, imple-
menting, and documenting disposition of
recommendations from the facility’s com-
mittees and consultants;

(v) managing the facility
through employment of professional and an-
cillary personnel and through proper delega-
tion of duties; |

(vi) naming a responsible
employee to act <in the adminisirator’s ab-
sence so the facility has continuous admin-
istrative direction; .

(vii)  ensuring that all
volunteer programs are planned and super-
vised by a designated employee;

(viii) designating a person
in authority if the facility does not have an
administrator. The facility must secure a
licensed nursing home administrator within
30 days; and

(ix) ensuring that a per-
son designated as in authority must notify
the department immediately if the facility
does not have an administrator,
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@ - Additxoml clinical recond
service requirements.

(A) The facility must main-
tain & permanent, master index of all resi-
deats admitted to and discharged from the
facility. This index must contain at least the
followmgmformahonooncermngeachres»

(1) neme of resrdent (first
middle, and last);

(i) date of birth;
(iii) date of admission;
(iv) 'date of discharge;

(v) social security, Medi-
_ care, or Medicaid' number.

(B) In the event of closure of
a facility, change of ownership or change of
administrative authority, the new manage-
ment shall maintain documented proof of
the medical information required ' for the
continuity of care of all residents. This doc-
umentation may be in the form of copies of
the resident’s clinical record or the original
clinical record. In a change of ownership,
the two parties will agree and designate in
writing who will be responsible for the re-
tention and protection of the inaciive and
closed clinical records.

(C) Recording information in
ink. All resident care information must be
recorded in ink.

(i) Erasures are not al-
lowed on any part of the clinical record,
with the exception of the medication/treat-
ment/diet section of the resident care plan,

(i) Erasures and oblitera-
tions may create curiosity and suspicion as
to the reasons for the change. The correct
procedure is to line out the incorrect data
with a single line in ink. Record the date of

the lining out, the signature of the person -

doing it, and the correct information.

(iii) ~ Alterations on physi-
crmsorders,afmﬂreymcosrmedbyﬂw
physician, are unacceptable.

(D) Periodic thinning of ac-
nvechmcllrecordsrsnecusarywreduce
bulkiness. The following items must remain
in the active clinical record for the sake of
completeness:

. (i) current history and
physical;
(ii) current

orders and progress notes;

(il) curmrent resident as-
sesgment instrument (RAI) and subsequent
quarterly reviews;

physician’s

@iv) sc':urrcnt care plan;
.. (W, most. recent hospital

rdrschaxge summary -and -transfer summary,;

(vi) “current nurging and

therapy notes; ,
, (vii) current’ medication
and treatment records;

(viii) current lab and x-
ray reports; and

(ix) the admission record.

(B) Clinical records shall be
maintained as follows for readmitting pa-
tients.

(i) Ifa resident is-dis-
charged for 30 days or less and readmitted
to the same facility, it is not necessary to
develop a completely new clinical record
upon the resident’s readmission. Upon read
mission, it is necessary to:

(D) obtain
signed physician’s orders;

current,

(I) record a descrip-
tive nurse,note, giving & complete assess-
ment of the resident’s condition;

() start a new medi-
cation sheet to document medications or-
dered by the physician;

(IV) update the admis-
sion sheet and include any changes in diag-
noses, etc.,

(V) obtain the transfer
summary, which could update the history
and physical and authenticate the hospital
diagnosis, and could constitute nsw orders,
provided physical examination findings and
orders are contained in the document and it
is signed by a physician. If incomplete, the
facility must obtain signed copies of the
hospital history and physical and discharge
summary; and

(VD) complete a new
resident assessment instrument (RAI) and
update the comprehensive care plan if eval-
uation of the regident indicates a significant
change which appears to be permanent. If
no such change has occurred, then update
only the resident comprehensive care plan.

(ii) A new clinical record
must be initiated if the resident is a new
admission or has been gone over 30 days.

(F) Pro re nata (PRN) medi-
cations/treatments must be recorded in the
clinical record as specified by 40 TAC

R
U

4

. §19.809(c) (relating io Admuusmuon of
Druxsf,m Nyrsing: Failities).

g ]fi_‘i! R O N T ,Aw'rf,

(G) All required ' signatures

must comply with the following criteria.
() The use of electronic
data’ transmission of facsimiles (faxing) is
acceptable for sending and recéiving health
care documents, including the transmission
of physicians’ orders. Long-term care facili-
ties may ‘utilize electronic transmission if
they adhere to the following requirements.

(1) The sending sta-
tion or originator of the decument maintains
an original signed by the authot, or immedi-
ately forwards the original to the facility.

(I) All faxed docu-
ments must be signed by the author.before
transmission.

‘ (1]1) The person want-
mgtousefarungtosend documents to the
facility must send the facility a letter stating
his/her intent and sign it using the official
signature which helshe will use to sign the
faxed reports

(IV) The facility must
implement safeguards to assure that faxed
documents sent and received are directed to
the correct location to protect confidential
health information from unauthorized ac-
cess.

(V) PFacilities should
be advised to take extra precaution when
“thermal paper" is used to ensure that a
legible copy of the order is retained as long
as the medicel record is maintained.

(i) Stamped signatures
are acceptable for all health care documents
requiring a physician’s signature, if the per-
son using the stamp sends a letter of intent
which specifies that they will be the only
one using the stamp, and then signs the
letter with the same signature as the stamp.

(iii) The facility must
maintain all letters of intent on file and
make them available to representatives of
the state Medicaid and survey agencies
upon request.

(iv) Al orders must origi-
nate with a physician, dentist or podiatrist
(see 40 TAC §19.804 (relating to Nursing
Facility Director of Nursing Facilities).

(v) Use of a master sig-
nature legend in lieu of the legend on each
form for.,nursing staff signatures of medica-
tion, treatment, or flow sheet entries is ac-
ceptable if the following exist.
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(I) "Bach nursmg -em-
ployee documentisig on: friedication; tfdat-
ment, ‘or flow sheets will sign his/her full
name, title, and 'initials on the legend.

() The original mas-
terlegendwxllbehptmthechméalre-
cords ofiice or director of nurses’ record.

(@) A current copy of
the legend will be- filed at each nurses’
station available to state agency repre-
sentatives,

(IV) Once a nursing
employee leaves employmeat with the facil-
ity, histher name will be deleted from the
list by lining through it and writing the
current date by the name.

(V) If the master leg-
end is not maintained in alphabetical order,
facility staff will provide assistance to state
agency representatives in locating appropri-
ate nursing employees’ signatures.

(VD) The facility will
update the master legend as needed for
newly hired and terminated &mployees.

} (VII) The master sig-

nature legend must be retained permanently
as a reference to entries made in clinical
records.

(H) When resident records
are destroyed after the retention period is
complete, the facility must shred or inciner-
ate the records in a manner which protects
confidentiality. At the time of destruction,
the facility must document the following for
each record destroyed:

(i) resident name;

(ii) medical record num-
ber, if used;

(iii) social security num-
ber, Medicare/Medicaid number, or the date
of birth; and

(iv) date and signature of
person carrying out disposal. .

() The facility must develop
and implement policies and procedures to
safeguard the confidentiality of medical re-
cord information from unauthorized access.
The facility must allow access and/or re-
leese confidential medical information un-
der court order or by written authorization
of the resident or his or her legal guardian
or designated representative (see subsection
(b)(6) of this section).

(5) Transfer agreement.

(&) The' ‘facility must have

in effect a trausfer agrésment with one or
" more hospitals that reasonably assures that:

(i) residents will be tfans-

ferred from the facility to the hospital and
ensured of timely admission to- the hospital

" when transfer is medically appropriate as

determined by the attending physician; and

(ii) medical and other in-
formation reeded for care and treatment of
residents, and when the transferring facility
deems it appropriate, for determining
whether such residents can be adequately
cared for in a less expensive setting than
either the facility or the hospital, will be
exchanged between the institutions.

(B) To ensure continuity of
care, the transfer agreement should:

(i) provide for prompt di-
agnostic and other medical services;

(i) ensure accountability
for a resident’s personal effects at the time
of transfer;

(iii)  specify the steps
needed to transfer a resident in a prompt,
safe and efficient manner;

(iv) provide for supply-
ing, at the time of transfer, a summary of
administrative, social, medical, and nursing
information to the facility to which the resi-
dent is transferred. The summary must ei-
ther be a transcript of the resident’s medical
record, an interagency referral form, or a
copy of the admission sheet and discharge
summary, and

(v) ensure that provisions
of the Civil Rights.Act of 1964, Title VI,
are met.

(C) If the board andfor gov-
erning body for a long-term care facility
and a hospital are the same, the controlling
entity must have written procedures outlin-
ing how transfers will occur. This is regard-
less of whether there are different
administrators.

(D) The facility is considered
to have a transfer agreement in effect if the
state- survey agency determines that the fa-
cility tried to enter into an agreement but
could not, and if it is the public interest not
to enforce this requirement. The facility
must document in writing its good faith
effort to enter into an agreement.

(6) Quality assessment and as-
surance.

(A) The facility must main-
tain a Quality Assessment and Assurance
Committee consisting of:

R the,duector of nursing
services; - I,

(i) a physlcmn desig- '

_nated by the facility; and

(iii) at least three other
members of the facility’s staff.

(B) The Quality Assessment
and Assurance Committee shall:

(i) meet at least quarterly
to identify issues with respect to which
quality assessment and assurance activities
are necessary; and

(i) develop and imple-
ment appropriate plans of action to correct
identified quality deficiencies.

(C) The department may not
require disclosure of the records of the
Quality Assessment and Assurance Com-
mittee except insofar as such disclosure is
related to the compliance of the committee
with the requirements of subparagraph (B)
of this paragraph.

(D) The Quality Assessment
and Assurance Committee, or a subcommit-
tee thereof, will establish and monitor an
infection control program according to 40
TAC §19.1401 (relating to Infection Con-
trol), and will monitor the pharmaceutical
services of the facility,

(B) See 40 TAC §19.701(12)
and (13) (relating to Quality of Care) and
paragraph (7) of this subsection for addi-
tional items that should be monitored by the
Quality Assessment and Assurance Com-
mittee.

(7) Incident or accident report-
ing.

(A) The facility must detail
in the clinical record every accident or inci-
dent, including allegations of mistreatment
of residents by facility staff, medication er-
rors, and drug reactions.

(B) Accidents, whether or
not resulting in injury, and any unusual
incidents or abnormal events including alle-
gations of mistreatment of residents by staff
or personnel or visitors, shall be described
in a separate administrative record and re-
ported by the facility in accordance with the
licensure Act and this section,

(i) I the incident appears
to be of a serious nature, it shell be investi-
gated by or under the direction of the direc-
tor of nurses, the facility administrator, or a
committee charged with this responsibility.
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ment. the rpsxdents msponmble party and
attendms physician shall be immediately

(iii) Certain types of inci-
dents shall be specially and specifically re-
ported to the central ' office of the
department in accordance with guidelines
established by the department.

(C) Accident or incident re-
ports shall be retained for the period of time
gpecified by facility polxcy, but at least for
two years following the occurreice, and
shall oontam the following mformauon

(i) For incidents involv-
mgmadents,ﬁxenﬂneofﬂleresxdmt
witnesses (if witnesses were present); date,
time, and description of the incident; cir-
cumstances under which it occurred; action
taken incluaing documentstion of notifica-
tion of the responsible party and attending
physician if appropriate; and ﬁnal,disposi-
tion that indicates the resident’s condition
has ‘stabilized and/or is resolved. The final
disposition shall include the date and time
of entry, resident’s vital signs and descrip-
tion of tlhie resident’s present health condi-
tion. ‘The incident report shall be completed
under the direction of the director of nurses
or individual in charge of the shift of duty
at the time the accident or incident oc-
curred.

(ii) For incident reports
dwcnbxng incidents not involving residents,
names of individuals involved; date; time;
witnesses (if witnesses were present); de-
scription of the event or occutrence, includ-
ing the circumstances under which it
occurred; action taken; and final disposition
that indicates resolution of the event or
occurrence. '

. (D) The facility must investi-
gate incidenis/accidents and complaints for
trends which may indicate resident abuse
(see: paragraph (6) of this subsection).
‘Trends that might be identified include, but
are not limited to: type of accident, type of
injury, time of day, staff involved, staffing
level, and relationship to past complaints.

(B) The facility must make
incident reports availeble for review, upon
request and without prior notice, by repre-
sentatives of the department.

(8) Financial records.

(A)  Nursing facility staff
must maintsin current financial records in
accordance with recognized fiscal and ac-
counting procedures. The facility must en-
sure that records clearly identify each

Wmﬂmm an,behalf.of: each

fesident residing. in the, facility,. The. facilify
must clearly; State in; its records to. whom
charges were made and for whom payment
was received. . .

: (B) The facility must mske
financial records aitd supporting documents
available at any time within working hours
and without prior notification for review by
the department.

9) Staff devclopment Each fa-
cility shall implement and maintain pro-
grams of omntanon. training, and
continuing in-service education to develop
the skills of its staff (see 40 TAC §19.1903
(relating to Required Training of Nurse
Aides)). The ptograms shall mezt the re-
quirements described in this paragraph.

(A) Orientation, training, and
continuing in-service education. programs.
The following. orientation, training, and
continuing in-service cducation programs
shall be provided by the facility for its
employees.

(i) Present  employees
shall demonstrate and/or submit evidence to
the facility training coordinator that they
have competency in the skills and have
knowledge meeting the requirements of ori-
entation and job-specific training, the same
as required for new employees, or shall
receive part or all orientation or training as
necessary to have such required competency
and knowledge. Documentation of aitain-
ment of competency and receipt of knowl-
edge shall be on the same report forms as
for new employees, those forms being de-
rived from a standard training inventory list
prepared by and supplied only in sample
form by the department. The facility shall
make all necessary copies. The form shall
not be modified in any way. The standard
training inventory list, referred to as the
training inventory list, will be the docurment
used to accomplish the following;

(D to serve as an in-
ventory for determining if more training is
needed for present employees, and if so, in
what areas;

(I) to determine the
level of training success for each employee;
and

(@) to point out em-
ployees who fail to adequately complete
training and who must receive all or part of
the orientation or training again as neces-
sary to gain required competency and
knowledge.

(i) The orientation sec-
tion of the training inventory list will be the

ancb jobrspecific

same.for All em,
agea willbe,sayered Dy, the-training: inyen,
tory:list. Tha-inventory, list-will-be sdminis-

tered by the facxhty training coordinator: or
by the appropriate and competent person
named to carry out or assist in carrying out
the training program. The administrator of
the inventory list must be closely familiar
with the actual training each individual tak-
ing the training inventory list has under-
gone.

| " (iii) New employees shall
réceive orientation and job-specific trammg
of the content and scope as 'specified in this
paragraph and as approved by the depart-
ment. On completion of the training, the
employees shall be tested by the required
inventory list, except for these nurse sides
enrolled in an approved training course or
who are on the required nurse aide registry.

; (iv) Both new and présent
employees -must receive continuing in-
service education of content and scope, as it
relates to the job category ‘involved and as
approved by the training coordinator.

) (v) Employees mvolved
include the following.

(O Employees in-
cluded are those havmg responsibility for
any part of the care given to residents and
who have any contact with residents. Li-
censed and degreed personnel will not be
required to meet the job-specific require-
ments of this paragraph for these training
programs, but will be included in training
required for all employees under the orien-
tation provisions in this subparagraph,

(I Orientation is re-
quired for all employees, except the admin-
istrator. The employee categories requiring
job-specific training and continuing in-
service education to their respective jobs are
nursing,  dietary,  janitor/housekeeper,
activity-social service, and clinical records.

(-a) For the pur-
pose of this subparagraph, a medication
aide is considered a nurse aide and must
receive the same training as the nurse aides
in orientation, job-specific training, and
continuing in-service education. The con-
tinuing in-service education requirement for
nurse aides in this subparagraph may not be
used for renewal as a medication aide.

(-b-

) Administrators licensed by the Texas
Board of Licensure for Nursing Home Ad-
ministrators and administrators-in-training
under the auspices of that board are not
included. Consultants and subcontract per-
sonnel who are not employees of the facility
are not included.

(-c-) A person who
is employed as a food service supervisor
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and - enrolls in: an - mgesd food -service
supetvisor course: 190 aléndir dips
after -the -dath -of “smpliyment:'ls ‘Aot re-
quired to receive the dietary job-specific
training.

(-d) Activity  di-
rectors who meet the requirements for activ-
ity dircctors under 40 TAC §19.502
(relating to Activities), are excluded from
the job-specific training.

(-e-) Job-specific
trumng is not required of nurse aides en-
rolled in an approved training course or
who are on the nurse aide registry.

(I) The administra-
tor shall be responsible for determining that
employees who come from outside place-
ment resources have been adequately
trained to perform the job which they will
occupy in the facility. Outside placement
resources would include contract personnel,
registry personnel, agency pools, and tem-
porary help placement agencies, Orientation
programs for such individuals may be con-
ducted at the discretion of each facility.
Pacility administrators shall request outside
placement resources to provide documented
evidence that their personnel have success-
fully completed the required training.

(vi) As part of orienta-
tion, each employee must receive instruc-
tion regarding the Human
hnmumdeﬁcxency Virus (HIV) as outlined
in the educationat information provided by
§98.70 of this title (relating to Model
HIV/AIDS Workplace Guidelines). At a
minimum the HIV curriculum must include:

(I modes of transmis-

(@) methods of pre-
vention;

(I behaviors related
to substance sbuse;

(IV) occupational pre-
cautions;

(V) current laws snd
regulations concerning the rights of en
AIDS/HIV-infected individual; and

(VD) behaviors associ-
ated with HIV transmission which are in
violation of Texas law.

(B) Facility training coordi-

. nator.
(i) The administrator of
the facility shall designate in writing a facil-

ity trdining coordinator to organize, over-
see,andbéordmatethefucnﬂtys;ﬂopamof
oriéntation, job-specific training ‘and con-
tinuing ‘in-service Uducation. The

codrdinator shall engage the services of ap-

propriate and competent persons to carry

out or assist in carrying out the programs.
The coordinator, based on his own instruc-
tion, or by recommendation of the instruc-
tors or trainers involved, shall determine the
status of all employees, new and present,
with respect to trammg programs, training
needs, and competencies. The coordinator
will be held responsible for checking or
causing to be checked the credentials of
persons being trained.

*(ii) A training coordinator
mdy serve more than one facxhty as long as
the trammg program requirements are met.
As the training coordinator will be responsi-
ble for the training of all employee catego-
ries, that person shall be a professionally or
vocationally licensed person in health care
or shall hold a Bachelor's Degree from an
accredited college or university. Ideally, the
training coordinator will have had training
or experience in adult education and in the
general area of health care.

(ii) To assure that the

overall' quality of service provided by the -

facility is not lessened, the facility adminis-
trator and director of nurses are not to seive
as the training coordinator.

(C) Metheds acceptable.

(i) It is the intent of the
department to accept various methods by
which a facility may accomplish its training
and in-service education programs as long
as the employees receive the training and
education necessary to achieve the compe-
tencies and proficiencies outlined in the
training inventory list within the required
total timeframes. Programs may be con-
ducted in the facility, in a school or college,
or elsewhere. Instructors may be consult-
ants, qualified facility employees including
the training coordinator, persons from out-
side the facility' or mpmemnves of
schools or other organizations, as engaged
or approved by the training coordinator.
Facxhty employees with other dutigs may be
used in training programs as long as their
other required duties are not adversely af-
fected.

(i) A facility consultsat
may teach the continuing in-service educs-
tion required by this program and count that
as part of the time spent in consultation.
The time a consultant may use teaching in
orientation or job-specific training may not
be counted as time spent in consultstion.

) (iii) Any generally recog-
nized training technique may be used, in-
cluding, when appropriate, demonstration
and learning-by-doing while actuelly on the

(v I the facllity

 chooses to purchase training from & college,

school or other institution, to meet these
uqumeam.ﬂlecoummmbeq;pmved
For a college, achool or other inatitution to
acquire approval, it must submit a letter of
intent or training outline it will use to the
department for spproval. If the college,
school or other institution uses the material
suggested by the department, it may submit
aletterofintaxttothe&parhneutlneaﬂm
case, it is the facility’s responsibility to
determine that the college, school or other
institution has a cusrent approval from the
department. The department will maintain a
current list of approved training institutions.
Health care facilities shall have open access
to that list.

(D) Program teaching out-

(i) New employes train-
ing requirements are as follows,

@) New employee ori-
entation and job-specific training shell meet
therequucmntswﬁedmmbpummh
(A) of this paragraph, conceming general
description of orientation, training, and con-
tinuing in-service education programa, The
training for an employee shall include infor-
mation not less than that apecified for the
category or subcategory apphcable to the

slullbemadconthemdmdml'smin;
inventory list.

() EBach facility shall
submit a letter of intent which shall include
an outline of the subject matter (if different
from the one suggested by the department),
mdmedmofnmplmenmdﬂwﬂm-
ing. The substituted outlins is sub-
Ject to approval by the department. A copy
of the departraent’s basic tuchmgmthm
and suggested plan for i
lrainm;pmwunmllbefumdndmmh

copies may be repro-
duoedbytiwfacllny The minimum subject
requirements of training for each category
are shown in the department’s batic taach-
ing outline, and it is expocted that each
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mdmdualmhjectggmgh caumrymnre-
ceiyean sppropriste. amouat of time. Ap-
popriste learning-by-deing,  when
supervised by the training coordinator, or
the person designated by the training coor-
dmlhl‘. may count toward job-specific
tmmng Suchumnmgmaybembjectm
momtotmg and spproval by the department.
' (i) Continuing in-service
education subjects shal] relate to the job
category. involved and be as approved by
the training coordinator.

(B) Scheduleofu'aunngand
. continuing in-service education

@i The facxhty must pro-
vide all new employees with a full orienta-
tion within 10 . working days of
employment. The remainder of the training
required on the outline for each of the re-
spective job categories shall be completed
within 120 calendar days following the 10
working day orientation.

(ii) Continuing in-service
education requirements are as follows.

M Bachuewandpre-
sent employee shall secure or receive the
numbers of hours of continuing in-service
education per year as appropriate to his or
her specific job, but not less than the fol-

(-a-) licensed nurs-
ing personnel and nurse aides-two hours
per quarter;

(-b-) food service
supervisors, cooks and helpers, dietary
aides~two hours per quarter;

(-c-) housekeepers,
Jjenitors, laundry- workers-one hour per
quaster;

(-d-) activity
suff-one hour per quarter;

(-e-) social services

mff—one hour per quarter; and

(-f-) medical re-
cord clerks-one hour per quarter.

() Annual in-service
training on rehabilitalion nursing proce-
dures, the use of restraints, and the promo-
tion of a restraint-free environment must be

given to all nursing personnel.

(I} In addition, all fa-

cility employees shall receive annual in-
service on the following: .

(-a-) the  proper
technique for prevention and control of in-
fections; .

(-b-) fire preven-
tion and safety;

oo (), ‘accident pre-
vention; . n
(d- .

) conﬁdentiality'of resident information;
(-e-) preservation

of resident dignity, including protection of
privacy and personal and property nghts.

(£-) HIV as out-
lined in subparagraph (A)(vi) of this para-
graph; and

(-8-) services to
residents with cognitive xmpau-ments

@V) The Quality As-
sessment and Assurance Committee as de-
scribed in paragraph (6) of this subsection
shall assist in identifying additional topics
for continuing in-service education.

(V) When related to
the employee’s respective job, attendance at
outside meetings or seminars may be used
to satisfy the continuing in-service educa-
tion requirement for a maximum of four
quarters. The facility shall keep records of
the total number of hours of in-service edu-
cation for all employees in the facility as
well as records of attendance of each indi-
vidual employee.

(iii) If present employees
have to meet the same requirements 88 new
employess, documentation covering these
reqmrements shall be recorded on the same
training inventory list and other report
forms, as are used for new employees.

(iv) Job interruption for
any reason, including leave of absence, will
cause a suspension of the minimum training
time, The training time restarts immediately
upon the renewal of active employment.

(v) Part-lime employee
requirements are as follows. .

(I) Part-time employ-
ces shall be included in orientation and their
respective job-specific training and continu-
ing 'in-service education.

(ID Additional time
may be allowed for the completion of both
the orientation and job-specific training for
part-time employees. The number of hours
worked will determine the time allowed for
completion of training. Orientation must be
completed within 10 working days of em-
ployment, and job-specific training must be
completed within 120 calendar days follow-
ing the 10-working day orientation.

(F) Employees  already
trained or partly trained when employed.
New employee requnemen!s are as follows.

5 )., .new, employes
who has glréady met it tmmn:?peqmte-
ments or kias hed m.milar training, or &ix
months prcvmus employment in a health
care facility, and presents verification of
previous experience need undezgo only that
partoftrammgwhwh would relate to orien-

tation and/or specific training peculiar to the
facility. To receive credit for all or any
completed portion of past training, the em-
ployee must be able to offer documented
ev:dmcpmtheformofcopwsofrecmdsof

subjecis'completed in the facility of former’

employment or demonstrate skill com'ge-
tency to the munmg coordinator. In ei
instance, the training inventory will be used
as the record for documenting credit.

(ii) Any new employee
that has had at least six months previous
experience in 8 health care facility may
demonstrate competency to the training co-
ordinator. The required training inventory

list will be administered by the facility -

training coordinetor or by the appropriate
and competent person to determine if more
training is needed, and if so, in what areas.
The employee's previous service dates are
to be verified by the former employer, and
this documentation included in the employ-
e¢’s training record.

(G) Assurance of training ef-
fectiveness, The training coordinator is to
assure himself/herself that the employee be-
ing trained is in fact receiving the knowl-
edge and attaining the skills in accordance
with the intent of the program. The depart-
ment will provide samples of the required
standardized training inventory list. The
training coordinator may develop examina-
tions or other tests of skiils or knowledge;
but such tests shall not be used in licu of the
required standardized training inventory list.

(H) Records. .

(i) Bach facility shall
keep appropriate records on each employee
who must be involved in training and edu-
cation programs. The records shall show the
status and progress of each employee with
reference to his or her required training and
shall denote completion and show the date
of completizn of the appropriate training,
An employee is not eligible to receive a
record of completion of job-specific training
until the required course work is completed
and the training coordinator is satisfied ap-
propriate skill levels are attained. Thus, the
awarding of a completion record may take
as long as 120 calendar days for an em-
ployee.

(i) Copies of all records
and training inveatory lists will be main-

tained in employee files. However, when

the training is provided by a school, col-
lege, or other educational institution ap-
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‘proved by the dep.
u‘aming uhvéﬁt(nz;u,‘lr%n éegl nl}F Bé rnam-
thined by the' training ifistittion, Trammg

mventory lists and recotds pertaining to ori-
entation will in all cases be maintained by
the facility. A record or report from an
educational institution attesting that a stu-
dent has successfully completed a training
course will be acceptable to the department,
but such record or report must be available
in the facility involved for review by the
department. Records of a student or gradu-
ate of an educational institution will be
made available to the student or graduate on
his or her request in accordance with poli-
cies of the institution. When an employee
terminates employment in a facility, on that
employee’s request, the facility shall pro-
vide that employee with a copy of his or her
training inventory list andfor other docu-
mentation showing his or her status with
respect to required training. Such records
shall be shared with another facility on re-
quest of the employee. All records shall be
made available to representatives of the de-
partment. The facility shall alse have a re-
cord showing the designation of the training
coordinator by the administrator and a re-
sume or curriculum vitae of the coordinator.

(I Employees changing po-
sitions within the facility. An employee

changing position within a facility will be.

considered as a new employee with respect
to the new position, and will be subject to
being provided with any additional training
that would be required for the category or
sub-category of the new position within the
total minimum training time for that job
category or sub-category.

()  Monitoring and assis-
tance by the department. Each facility shall
maintgin not less than a 30-day advance
schedule of training classes. This shall not
apply for clasges being taught by a college,
school, or other institution, where the ad-
vance scheduling becomes the responsibility
of that institution. The department will offer
assistance in organizing and maintaining
training programs, or in orienting training

coordinators, to the extent department staff

and funds permit.

(10) Services provided by order
of physician. Nursing facility administrators
are responsible for assuring that all medical
or medical support services provided to a
resident in the nursing facility are ordered
by the treating physician.

(p) Availability of adoption by ref-
erence material,

(1) Copies of all of the docu-
ments adopted by reference in this section

may be reviewed during regular business
hours in the Burean of Long-Term Care,

Texas: Department of Health, 1100 West
49th Street, Austin, Texas 78756.. -

(2) Copies of all the documents
adopted by reference in this section can be
reviewed in state libraries.

$14542.: Standards for Facilities Serving
Persons with Mental Retardation or Related
Conditions.

(a) Purpose. The purpose of this
section is to promote the public health,
safety, and welfare by providing for the
development, establishment, and enforce-
ment of standards:

(1) - for the habilitation of per-
sons based on an active treatment program
in institutions defined and covered in this
section; and

(2) for the establishment, con-
struction, maintenance, and operation of
such institutions which view mental retarda-
tion and other developmental disabilities
within the context of a developmental
model in accordance with the principle of
normalization.

(b) Philosophy. Facilities regulated
by the standards in this section are known
as fucilities serving persons with mental
retardation and related conditions in Texas
(MR facilities). Persons in these facilities
have the same civil rights, equal liberties,
and due process of law as other individuals,
plus the right to receive active treatment
and habilitation. Facilities shall provide and
promote services that enhance the develop-
meat of such individuals, maximize their
achievement through an interdisciplinary
approach based on developmental princi-
ples, and create an environment, to the ex-
tent possible, that is normalized and
normalizing.

(c) Standards. Bach facility serving
persons with mental retardation or related
conditions shall comply with regulations
promulgated by the United States Depart-
ment of Health and Human Services in Title
42, Code of Federal Regulations, Part 483,
Subpart D, §§483.400-483.480, titled,
"Conditions of Participation for Intermedi-
ate Care Facilities for the Mentally Retard-
ed.”

(d) Precertification training confer-
ence for new providers of service. Each
new provider must attend the
precertification/prelicensure training confer-
ence prior to licensing by the Texas Depart-
ment of Health (department). The purpose,
of the training is to assure that providers of
services are familiar with the licensing re-
quirements and to facilitate the delivery of
quality services to residents in facilities
serving persons with mental retardation or
related conditions.

= YR A e providér s an Sty
which 'has not“had at"least orie” year of
administering services in a facility serving
persons with mental retardation or related
conditions in Texas. All new providers must
attend a precertification training conference
prior to the life sefety code survey.
(2) Each new provider must des-
ignate at least one individual who will be
involved with the direct management of the

‘facility to attend the training conference

prior to a health survey being scheduled.

(3) Each new provider will be
given a training schedule. The department
will schedule training sessions, and the
date, time, and location of the training will
be indicated on the schedule. -

(&)  Additional requirements.

(1) The facility must develop
and implement policies and procedures re-
garding injuries, accidents, and unusual in-
cidents which involve or affect residents.
These policigs and procedures shall include
the following provisions,

(A) An investigation and re-
port shall be completed which describes the
circumstances of the injury, accident, or
incident and its cause, the results of the
mvesugauon and recommended actions.
Serious injuries, accidents, or unusuval inci-
dents shall be reported to the resident’s
responsible parties and to the department.

(B) Allegations of abuse, ne-
glect, or other mistreatment of residents
shall be reported in accordance with
Subchspter G of this chapter (relating to
Abuse, Neglect, and Exploitation; Com-
plam; and Incident Reports and Investiga-
tions

(2) In the area of behavior man-
agement, seclusion of residents shall not be
used. Seclusion is defined as placement of a
resident in a room without staff present
from which egress is prevented by a locked
door.

(3) In the area of physical re-
straints, the following applies.

(A) When physical restraints
(mechanical and/or manual) are used as an
integral part of an individual program plan
that is intended to lead to less restrictive
means of managing and eliminating the
behavior for which the restraint is applied, a
physician must participate on the interdisci-
plinary team that authorizes the use of re-
straint and must concur with the team’s
decision concerning its use.

(B) When physical restraints
are used as an emergency messure o pro-
tect the resident or others from injury, a
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physician must authonze its use or, the ex-.

~tension of its usé. . ;.

: 4 In the area of pharmacy ser-
vices, the following applies.

) {A) All pharmacy services
shall be in compliance with the Texas State
Board of Pharmacy requirements, the Texas
Pharmacy Act, and rules adopted thereun-
der, the Texas Controlled Substances Act,
and Health and Safety Code, Chapter 483
(relating to Dangerous Drugs).

(B) All medications must be
ordered in writing by a physician, dentist,
or podiatrist. Verbal orders may be taken
only by a licensed nurse, pharmscist, or
another physician, and must be immediately
transcribed and signed by the individual
taking the order. Verbal orders must be
signed by the physician, dentist, or podia-
trist within seven working days.

(C) The facility, with input
from the consultant pharmacist and physi-
cian, must develop and implement policies
and procedures regarding automatic stop or-
ders for medications. These procedures
must be utilized when the order for a medi-
cation does not specify the number of doses
to be given or the time for discontinuance
or re-order,

(5)  Specialized nutrition sup-
poit (delivery of parental nutrients and en-
teral feedings by nasogastric, gastrostomy,
or jejunostomy tubes, etc.) must be given in
accordance with physician's orders by a
registered or licensed nurse.

(6) In the area of administration
of medication, the following applies.

(A) Medications may be ad-
ministered only by physicians, licensed
nursing personnel, permitted medication
aides, or persons who are exempt from li-
censure or permit requirements pursuant to
the Health and Safety Code, §242.1511.
These persons must function in accordance
with the memorandum of understanding
(MOU) between the Texas Department of
Health and the Board of Nurse Examiners
and/or Board of Vocational Nurse Examin-
ers, The department adopts the MOU by
reference and copies are available for re-
view at the department’s Bureau of Long-
Term Care, 1100 West 49th Street, Austin,
Texas 78756.

(i) The individual who re-
moves the medication dose from the con-
tainer in which it was dispensed must
administer the dose.

(i) The individual who
administers the medication must record the
dose after it is administered and during the
shift in which it was given.

" (B) Residents who have
demonstrated the competency for self-
administration of medications shall have ac-
cess to and maintain their own medications.
They shall have an individual storage space
that permits them to store their medications
under lock and key.

(C) Residents may partici-
pate in a self-administration of medication
habilitation training program if the interdis-
ciplinary team determines that self-
administration of medications is an appro-
priate objective. Residents participating in a
self-administration of medication habilita:
tion training program shall have training in
coordination with and as part of: the resi-
dent’s total active treatment program. The
resident’s training plan shall be evaluated as
necessary by a licensed nurse. The supervi-
sion and implementation of a self-
administration of medication habilitation
program may be conducted by nonlicensed
personnel and is not limited to personnel
who have completed an approved training
program in medication administration.

(7) In the area of communicable
diseases, the facility shall have written poli-
cies and procedures for the control of com-
municsble diseases in cmployees and
residents. When any reportable communica-
ble disease becomes evident, the facility
shall report in accordance with Communica-
ble Disease and Prevention Act, Health and
Safety Code, Chapter 81, or as specified in
§897.1-97.13 of this title (relating to Con-
trol of Communicable Diseases) and
§§97.131-97.136 of this title (relating to
Sexually Transmitted Diseases) and in the
publication titled, "Reportable Diseases in
Texas," Publication 6-101a (Revised 1987).
The local health authority should be con-
tacted to assist the facility in determining
the transmissibility of the disease and, in
the case of employees, the ability of the
employee to continue performing histher
duties. The facility shall have written poli-
cies and procedures for infection control,
which include implementation of universal
precautions as recommended by the Centers
for Disease Control (CDC).

(8) The facility must develop
and implement written procedures
pertaining to recreational water activities for
all sites accessed by the facility. These pro-
cedures must minimally include the follow-
ing provisions.

(A) A minimum of one indi-

vidual with demonstrable proficiency in wa--
ter safety skills must be on duty at all times

when residents are utilizing a swimming
pool, lake, or cther aquatic environment
which could pose a risk of drowning. The
individual must be familiar with basic water

' survival skills, and-must maintain supervi:
sionof the water acthty for the duration.of
the activity.

(B) A description of each
aquatic environment must be accessed by
the facility that includes identfication of
those aquetic environments which could

+ pose a risk of drowning. The determination

of risk for each aquatic environment identi-
fied must be based on a documented func-
tional assessment of each resident’s
knowledge of basic water safety survival
skills and abxhty to swim, and a
documentcd review for each resident who
chooses or may choose to attend recre-
ational water activities must be available in
the resident record. The review must iden-
tify any medical conditions or physical
disabilities which could increase the risk of
drowning in the identified aquauc environ-
ments.

(C) Based on individual resi-
dent characteristics and the aquatic environ-
ment to be utilized, the facility must
determine the minimum staff to resident
ratio necessary to assure the safety and su-
pervision of ali residents in circumstances
which pose a risk of drowning. (Parents and
volunteers may be counted in the staff ratios
if they have. been trained in the facility's
water activity procedures.) Staff to resident
ratios must be sufficient to assure constant
visual supervision of all residents who are
not independent swimmers and/or who have
a history of seizures within the previous 12
months. The  individual with a
demonstratable proficiency in water skills
required in subparagraph (A) of this para-
graph may not be counted in staff to resi-
dent ratios.

(D) All personal flotation de-
vices utilized must be approved by the
United States Coast Guard or be a special-
ized therapy flotation devicé utilized for a
resident’s individual therapy program.

(B) Each resident’s individ-

. ual program plan must include information

with regards to the resident’s water safety
skills, the staff to resident ratio needed to
provide adequate supervision in circum-
stances which pose a risk of drowning and
designate when a personal or specialized
therapy flotation device is to be utilized.

§145.43. Standards for Maternity Facilities.

(a) Purpose and scope. The purpose
of this section is to promote the public
health, safety, and welfare and provide for
the development, establishment, and en-
forcement of standards in matemity facili-
ties (facilities); for the care of individuals in
the facilities; and for the establishment,
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‘construction, ‘maintenafice and: bpérauon of
the: facilities: which will promote: safe-and
adequate care of individuals in the facilities.

(b) Definitions. , The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Client-A pregnant woman;
or a woman regardiess of age, who has
within two weeks had a child born to her
and who is registered with a licensed mater-
nity facility; and who may or may not be
considering the placement of her child for
adoption.

"(2) Facility-A maternity facility
as defined in this section.

(3)- License-An annual license
issued by the Texas Department of Health
(department).

(4) Maternity facility-Any
place, agency, or establishment providing
any or all of the following: residential (do-
miciliary or private) care; health care; and
counseling services to the client, as pro-
vide& in the Health and Safety Code, Chap-
ter 242.

(5) Physician-A physician li-
censed by the Texas Board of Medical Ex-
aminers.

(6) Shall-Required and essential
for the client’s welfare and having the force
of law.

(7) Should-The desirable stan-
dard of performance.

(¢) General requirements.

(1) A facility shall be restricted
to the care of maternity clients. Persons
having or suspected of having any physical
or mental disease or disability endangering
the health and welfare of other clients may
be admitted to residentiel care upon both
medical advice and facility evaluation.

*(2) Bach licensed ficility shall
specify the maximum allowable number of
clients fo be cared for at any one time. No
greater number of clients shall be kept than
is authorized by the license.

(3) The facility license shall be
conspicuously posted in the area where cli-
ents are admitted.

(4) Copies of this section shall
be on file in the facility and shall be avail-
able to facility personnel. They shall be
instructed in the requirements of the law
and the rules pertaining to their respective
duties.

(5) 'Each facility shall have a
working arrangement with a licensed hospi-
tal for cbstetric and pediatric care for the
. client, It is desirable that each facility have

a working arrangement with an accredited
hospntal

(6) The purpose of a facility
shall be to meet the individual needs of the
client, the father of her chxld and their
families,

(7) Facility sesrvices shall in-
clude the following:

(A) casework, which shall
include:

(i) casework services
which shall be provided according to case
load standards of the National Association
of Social Workers and shoyld be offered as
long as advisable; and

(ii) evidence of a work-
ing affiliation with a state licensed child
placing agency:

(B) educational, vocational,
and recreational activities which should be
planned according to the individual needs of
the clients and should include:

(i) formal academic in-
struction; and

(ii)  vocational guidance
and social opportunities;

(C) the opportunity for reli-
gious activities and spiritual counseling
which shall be offered to the client;

(D) health care services
which shall be provided to each client in
accordance with these sections and the cur-
rent manual of standards in obstetric-
gynecologic practice of the American Col-
lege of Obstetricians and Gynecologists;
and ‘

(B) legal services in that the
facility shall have available an arrangement
with the legal profession to assure legal
counsel to the client as needed.

(d) Eligibility for licensure,

(1) Each applicant for a license
to operate a facility shall furnish upon a
suitable form made available by the depart-
ment certain information, facts and refer-

. ences that will attest to the moral character,

stability, financial responsibility, and physi-
cal and mental capability of said applicant
to conduct the operations of a facility
pursuant to the standards in this section.
Such attestation shall be given in the form
of a affidavit and shall be a prerequisite to
licensing.

(2) The submission, knowingly,
of false information by any applicant to said
affidavit shall constitute grounds for the
denial or revocation of state license to oper-
ate.

(3) The use of subterfugs or
other evasive means such as filing for li-

cense through a second party when'an indi-
vidual is disqualified -for licensing shall
constitute grounds for the refusal or revoca-
tion of a state license to operate a facility.

(4) Habitual drunkenness, addic-
tion to narcotics, disorderly conduct, or ths
violation of any law involving moral turpi-
tude on the party of the owner, manager,
operator or employee engaged in the opera-
tions and functions of a facility shall consti-
tute grounds for withholding or revoking
State license to operate.

(5) Consuming alcoholic bever-
ages on the premises or whils on duty in a
licensed facility by the owner, manager,
operator, or employee of a licensed facility
shall constitute grounds for revokmg the
state license issued for the operation of the
facility.

(e) Personnel.

(1) Each facility shall provide at
all times at least one responsible adult who
is immediately available to the clients.

(2) At all times there shall be
enough personnel to provide the standards
of care and maintenance in the facility for
the well-being of the clients. A record shall
be kept of ‘the period of service of each
employee, as well as daily shift records, and
such records shall be subject to inspection
by the Texas Department of Health (depart-
ment).

(3) At the discretion of the de-
partment, any owner, manager, operator or
employee of a facility may be required to
secure an adequate examination of them-
selves by a physician and secure in_ evi-
dence thereof, a statement signed by such
physician to the effect that such an exami-
nation had been made and that to the best of
his or her knowledge, the person examined
was found on that date to be free of any
transmissible condition of any disease and
any physical or mental debility which
would preclude the person examined from
discharging his or her duties proficiently in
the home. Such examinaticn shall be actual
and thorough and conducted within the
framework of practical scientific procedures
for the determination of the existence of
communicable disease or gross physical or
mental debility. A pre-employment physical
examination and interim examination as
may be necessary of all personnel should be
required and should include a tuberculin test
or chest x-ray for tuberculosis and tests for
syphilis and gonorrhea.

(4) Personnel shall include such
professional staff as necessary to assure ad-
equate care of the clients accepted by the
facility. Medical, dental, nursing, nutrition,
and social work services are necessary com-
ponents of maternity care and shall be a
direct or consultation service of each facil-
ity.
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e o (8) Pomnnel required to main-
tain standards of ‘care for"clients shall ‘be
employed directly of made available
through cooperation of other agencxes in the
community.

{6) The executive director of a
facility shall have completed 120 semester
hours in a recognized college or university
and have two years of experience in the
field of public administration. Additional
experience may be substituted for training
yeoar for year with a maximum substitution
of four years.

'(7) The director of social ser-
vices in a facility shall have social work
education with a masters degree (MSW)
and at least three years professional experi-
ence in casework andfor supervision.

(8) Each facility should have a
professionally trained social worker with a
MSW degree to provide supervision of
workers with less educational background
and/or experience but with a bachelor’s de-
gree.

(9) There should be one case-
worker to every 30 clients.

(10) There should be a group
worker on the staff of the facility and each
facility should strive to achieve a profes-
sionally trained group worker with an MSW
dagree.

(11) The junior caseworker
should have one year of formal education in
8 school of social work. The second year
may be supplemented by experience which
consists of 300 hours of actual practice
under supervision of an accredited social
worker. On-going supervision in the facility
should be performed by an accredited social
worker with an MSW degree.

(12) A graduate registered nurse
(RN.) licensed to practice by the Texas
Board of Nurse Examiners shall be avail-
able to give nursing supervision and consul-
tation to each licensed facility.

(13) There should be house-
mother(s), housekesper, food service staff
and maintenance staff to carry the responsi-
bility of housekesping, food ‘service and
maintenance.

(14) There shall be a qualified
medical staff for heaith care depending
upon the type service offered by the facility.

(15) There should be a qualified
dietitian to direct and supervise the food
service, plan menus to meet nutritional
needs of the clients, plan therapeutic diets
for clients under physician direction when
necessary. A qualified dietitian has a col-
lege degree and advanced education or ex-
perience in foods and nutrition and is a
member of the American Dietetic Associa-
tion,

- (f) -Sanitstion.

(1) The water supply shall be of
safe, sanitary quality, suitable for use, and
shall be obtsined from a water supply sys-
tem, the location, construction, and opera-
tion of which are acceptable to the
department. Hot water of a temperature safe
to use for handwashing shall be available at
sinks and lavatories at all times.

(2) Sewage shall be discharged
into & municipal sewerage system where
such a system is available; otherwise, the
sewage shall be collected, treated, and dis-
posed of in a sewage disposal system which
is acceptable to the department.

(3) The plumbing and drainage,
or other arrangements for the disposal of
excreta and wastes shall be acceptable to
the department and comply with the provi-
sions of the local plumbing codes where
available,

(4) When flies, mosquitoes, and
other insects are prevalent, all outside
doors, windows, and other outside openings
shall be screened with wire screen or its
equal with not less than 16 meshes to the
inch.

(5) Toilets shall be provided in
number ample for use according to numnber
of clients and personnel of the facility. A
minimum requirement is one water closet
and one handwashing lavatory for every six
clients, preferably for every four clienis, or
fraction thereof, and additional water clos-
ets and lavatories when deemed n
by the department. Hand grips should be
added to toilets.

(6) A shower shall be provided
in the ratio of at least one shower for each
10 clients, or fraction thereof. Hand grips
shall be provided for the bathtubs and all
existing bathtub-shower combinations shall
be provided with nonskid devices.

(7) All  accumulated soiled
dressings and other waste materials shall be
stored in adequate clean covered containers
and disposed of in a manner acceptable to
the department.

(8) The outside grounds angd sur-
roundings of the buildings shail be main-
tained in a clean and sanitary condition at
all times. The premises and buildings shall
be kept free from rodent and insect infesta-
tions at all times.

(9) The facility shall comply
with departmental rules regarding special
waste in §§1.131-1.137 of this title (relating
to Definition, Treatment, and Disposition of
Special Waste from Health Care Related
Fecilities).

(g) Furnishings and Equipment for
Care.

(1) The facility shall provide the
following items to each client:

MR LY T 1 !l('n vy

- (A) 8 comforuble and suit-
able mdwxdual bed at least 36 inches in
width with springs and a clean firm mat-
tress, Clean bedding and bed linen shall be
kept on hand for use at all times, Bed linens
should be changed at least weekly. Clean
blankeis and 8 mattress pad should be pro-
vided each new occupant. Waterproof pro-
tection should be provided for all pillows
and mattresses;

(B) at least one comfortable
easy chair. Basy cleanable waterproof cov-
ering of chair is recommended;

(C) a locker, closet, or other
suitable enclosed space for storage of cloth-
ing. If a common closet is used for two or
more persons, there shall be separation of
clothing for each person;

(D) available drawer space
for clienis’ personal possessions in each
living area; and

(E) individual towels and
washcloths in sufficient quantity.

(2) The facility shall maintain
first aid supplies in a place known to and
readily available to all personnel responsi-
ble for the health or well-being of clients
and include a sterile emergency delivery
pack.

(3) The facility shall provide
handwashing facilities with approvable con-
trols as indicated by the department and
readily available to physicians, nurses, and
other personnel attending clients. Fresh
linen or paper towels shall be available at
all times. Use of a common towel is prohib-
ited.

(h) Laundry.

(1) Linen and other washable
goads shall be stored and cleaned in a man-
ner acceptable to the department.

(2) I linen and other washable
goods are laundered in the facility a sepa-
rate suitably located laundry room shall be
provided in the facility and it may be used
only for the cleaning of linens and other
washable goods used by the facility. Per-
sonal laundry facilities are essential for use
of clients in the facility.

(3) The laundry room shall be
adequately screened and protected to pre-
vent access of flies and vermin.

(4) Al waste water resulting
from operation of laundry machines shall be
discharged into the public sewerage system
and if a public sewerage system is not
available, such waste water shall be dis-
posed of in accordance with department
recommendations.
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(i) Provisioxis for recreation. Facili-
tieg for recreational, visiting, occupational
thérapy, and other such :Sr%oses of suffi-
cient area should be provided and should be
fm-,lx available at reasonable times to cli-
ents and visitors.

tion,

(1) Food shall be provided to all
clients in an amount and kind to meet indi-
vidual needs and to conform to the daily
dietary allowances of nutrients recom-
mended by the National Research Council
for Pregnant and Lactating Women. Such
food shall be provided in three substantial
meals at regularly scheduled meal hours
and/or between meal feedings. Modified di-
ets prescribed by the physician shall be
provided to the individuals for whom such
diets are prescribed.

(2) All food services and food
sanitation should comply with the current
food service sanitation manual of the United
States Department of Health, Education,
and Welfare,

(3) No drugs and other nonfood
items such as sprays, waxes, cleaning com-
pounds shall be stored where food is also
stored in refrigerator, cabinets, shelves, or
pantry.

(4) Invoices covering all food
purchases and copies of menus served shall
be kept on file in the facility and shall be
available to representatives of the depart-
ment.

(5) All fluid milk for use shall
be in conformity with the requirements pre-
scribed by the State Milk Grading and La-
beling Law and department rules adopted
thereunder,

(6) Ice used in contact with food
or drink shall be obtained from a source
acceptable to the department and handled
and dispensed in a sanitary manner.

(7 A kitchen for the proper
preparation and serving of food shall be
maintained in a room or rooms separate
from the dining room and other rooms. It
shall be used for no other purpose than
activities connected with the dietary service
and the washing and storage of dishes and
utensils. .

(8) Handwashing facilities with
hot and cold water, soap, and single service
towels or other hand drying facilities ap-
proved by the department shall be accessi-
ble for use of all food handlers.

(9) Perishable food shall be
stored in clean refrigerators of adequate ca-
pacity at temperatures less than 50 degrees
Fahrenheit. BEach refrigerator shall be
equipped with a thermometer. Nonperish-
able food shall be stored off the floor in

() Food service and food sanita- |

/

clean well ventilated rooms. free of, insects
and rodents. ,

(10) Garbage shall be disposed
of in'a manner acceptable to the depart-
ment. When stored, it shall be retained in
water tight metal cans equipped with tightly
fitting metal covers. All containers for the
collection of garbage and refuse shall be
kept securely covered in a sanitary manner.

(11) The following procedures
shall be employed in the cleaning and sani-
tizing of dishes and utensils used in food
services.

(A) No client shall be fur-
nished with any dish, receptacle, or utensil
used in eating, drinking, or conveying food
unless such dish, receptacle, or utensil has
been washed after each service until clean
to the sight and touch in warm water con-
taining soap or alkali cleaner.

(B)  After washing, all
glasses, dishes, silverware, and other recep-
tacles and utensils shall be:

() immersed in clear wa-
ter heated to a minimum temperature of 170
degrees Fahrenheit for at least three minutes
or two minutes at 180 degrees Fahrenheit;

(i) immersed for at least
two minutes in a lukewarm chlorine bath
containing at least 50 ppm of available
chiorine if hypochorites are used, or a con-
centration of equal bactericidal strength if
chloramines are used; or

(iii)  sterilized by any
other chemical method approved by the de-
partment,

(©) In order to protect the
clean dishes and the utensils from contami-
nation, proper storage space shall be pro-
vided.

(k) Reports and records.

(1) Because of the confidential
nature of facility care, the admission, medi-
cal, and social work records shall be main-
tained and used only by those responsible
for the care of the clients and shall not be
open for inspection by others except under
special conditions,

(2 Admission, medical, labor,
delivery, newborn (especially identification)
and social work records shall be kept. Such
records shall be preserved. When a facility
is closed or ownership is being transferred,
the licensee shall apply to the department
for instructions as to disposition of such
records.

(3) Physician's orders shall be

preserved with the permanent record of the
client.

erv - {(4), There.should be a dated,
signed list, made in. duplicate, of .gli pes-
sonal belongings and valusbles upon the
admission of each client. Corrections should
be made to. the list as necessary. The origi-
nal list and all corrections made should be
given to the client, her guardian, or the
agency responsible for her care and a copy
kept on file in the facility.

(5)  Bach licensed facility shall
prepare in written form and make available
for distribution a general statement of poli-
cies governing the operation of the home,
and the guardian or person placing the cli-
ent in the facility shall be furnished a copy
of said policy. The statement of policy shail
cover such matters as type of clients ac-
cepted in the facility, responsibility for
medical care and medications, rules and
regulations related to client management,
charges for services and refund policy. A
copy of the policy statement shall be placed
on file with the department and shall also
include:

(A) legal status constitution
and by-laws;

(B) organizational structure;
(C) income, including fees;

(D) current facility program

budget;

(B) staffing and personnel
policies;

(® type of facilities and
size;

(G future plans;

(H) . recordkeeping system:;

(D staff de\;elopment;

(J) affiliations; and

(K) program,  philosophy,
and procedures.

() Health care services.

(1) The client or the client’s par-
ents or guardian shall designate a physician
licensed by the Texas State Board of Medi-
cal Examiners or sign a statement to permit
the physician(s) designated by the facility to
provide medical care.

(2) Bach facility shall provide
the following:
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(A) a physical examination
for each client within 48 hours unless the
facility has received from a licensed physi-
cian a statement of the client’s physical

. examination and diagnosis dated not earlier

than 30 days prior to the client’s admission
to the facility. The client’s record shall in-
clude the history, 4 physical examination,
and laboratory tests recommended by the
current manual of standards of the Ameri-
can College of Obstetricians and Gynecolo-
gists; .

(B) subsequent prenatal su-
pervision for clients in accordance with the
standards of the American College of Ob-
stetricians and Gynecologists;

(C) hospitalization for deliv-
ery and immediate postpartum care;

(D) diagnosis and treatment
of medical problems related to pregnancy
including medical and surgical emergencies;

(E) dental examination and
emergency treatment; and

(F) postpartum, convalescent
care for the client shall be provided by the
facility for & minimum of eight days. It
shall be the responsibility of each facility to
refer each client for a postpartum examina-
tion unless such examination has been given
prior to her dismissal from the facility.

(3) No medication or treatment
shall be given to a client in a facility except
on written order signed by a physician. If an
emergency arises and instructions are given
verbally, such instructions shall be followed
by written order, signed by the physician
and filed with the director of the facility
within 24 hours.

(4) Every facility shall designate
one or more physicians to be called for
emergencies.

(m) Control of communicable dis-
eases.

(1) Each licensed maternity
home shall exercise maximum protective
practices in handling communicable dis-
eases. Proper isolation techniques must be
observed in order to protect other clients in
the facility,

(2) In facilities with nursing ser-
vice, isolation should consist of private
rcoms, individual supplies and equipment,
supervigion and on the job training of per-
sonnel, and limitation of contacts.

(n) Humane treatment of clients.

(1) Restrictive rules shall be
kept to a minimum. While some are neces-
sary in group living to maintain a balance

between individual wishes and group wel-
fare, they shall not infringe upon the cli-
ent's right to self-determination, privacy of
personal thought, and personal dignity.
General rules affecting all clients shall-be
based on the premise that clients have the
capacity to function as individuals commen-
surate with their age level.

(2) Abuse or punishment of cli-
eats in the home will not be tolerated. Sub-
stantiated evidence of the owner, operator,
or any staff member willfully inflicting in-
jury, physical suffering, or undue mental
anguish on any client in the home shall
constitute grounds for revocation of license.

(3) Each client shall have unlim-
ited freedom to leave the facility upon
proper discharge at any time. However, a
facility may establish reasonable rules
whereby the clients are limited in their leav-
ing the facility so long as they remain resi-
dent subject to the facility's jurisdiction.

(4) Each client shall be allowed
to manage her own money and the licensee
or any member of the staff of the facility
may not serve as guardian,

(5) Each client shall have the
right to participate in, or abstain from reli-
gious observances as she chooses. If dietary
abstinences are a part of her religious obser-
vance, she shall be provided with reli-
giously acceptable substitutes, provided the
forbidden is on the regular menu and consti-
tutes an essential portion of her dietary
needs.

(6) Each client shall have free-
dom to receive and send mail unopened and
without undue delay. Exception may be
made for specific and valid reasons, pro-
vided such decision to withhold or censor
incoming or outgoing mail is concurred in
by the person responsible for placement of
that individual in the facility, or the client's
physician.

(7) Each licensed facility shall
establish policies which will permit the in-
dividual client to receive visitors.

(8) Clients shall have reasonable
freedom in choice of clothing when provi-
sions are available for laundry and dry
cleaning at the individual client’s expense.
Beautician services should be made avail-
able to the facility for use by those desiring
such outside service at the individual cli-
ent's expense.

(9) It is recommended that facil-
ity operators provide opportunities for
meaningful activities and social relation-
ships. These may include holiday celebra-
tions, parties, indoor or outdoor games, or
personal hobbies. Educational or recre-
ational sessions, sponsored by groups
within the community should be encouraged
and planned for with such community

groups or agencies.

(0) Narcotics and sedation. Stan- .
dards in this subséetion apply only to facili- -
ties providing 24-hour- nursing service.

(1) When a physician orders
narcotics for a client of the home, special
safeguards concerning their use are needed.
Narcotics shall be kept in a separate locked
medicine closet and the key held by the
director of the facility or the supervising
nurse.

(2) Each time a narcotic is
given, a notation shall be made on the nurs-
ing record including the date, time, dosage
and method of administration, the name of
the physician who prescribed the drug, and
the name of the person administering the
narcotic.

(3) In any facility holding a nar-
cotics license there shall be a reported and
signed narcotic stock count made daily. Un-
used portions of prescribed narcotics, be-
cause of discharge or removal of the client,
shall be accounted for in the narcotics re-
cords of the facility.

(4) Sedation shall be used only
upon written order of a physician licensed
by the Texas State Board of Medical Exam-
iners and in accordance with the medicinal
plan for the individual. However, when an
emergency arises and instructions are given
over the telephone, such instructions shall
be followed up by a written order signed by
the practitioner and filed with the director
of the facility within 24 hours.

This agency hereby ceriifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on April 9, 1993.

TRD-9321481 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: August 31, 1993
Proposal publication date: October 20, 1992

For further informalion, please call: (512)
834-6770

¢ ¢ L

Subchapter S. Minimum Li-
censing Standards for Per-
sonal Care Facilities

e 25 TAC §§145.321-145.335

The repeals are adopted under the Health
end Safety Code, Chapter 242, which pro-
vides the Board of Health (board) with author-
ity to adopt standards concerning nursing
facilities and related institutions; and §12.001
which provides the board with authority to
adopt rules to implement every duty imposed
on the board, the department and the com-
missioner of health.

This agency hereby certifies that the rule as
adopted has besn reviewed by iegal counsel
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