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School: Montgomery Elementary, Carrollton-Farmers Branch ISD
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Grade: 4
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The Governor.

— As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders issued by
.= Govemor of Texas. Appointments and proclamations are also published. Appointments are published in

~ <Shronological order. Additional information on documents submitted for publication by the Govemnor's Office can be
obtained by calling (512) 463-1828. : \ '

Appointments Made July 5,
1993

To be State Treasurer of Texas until the
next General Election and until her suc-
cessor shall be duly elected and quali-
fied: Martha Whitehead, 1908 North
Fourth Street, Longview, Texas 75601.
Ms. Whitehead will be filling the unex-
pired term of Kay.Bailey Hutchison of
Dallas, who resigned to take the oath of
office as United States Senator from
Texas.

Appointments Made July 6,
1993

To be members of the Governor’s Com-
mission for Women for terms to expire
February 1, 1995. They will be replacing
the current mcmbership. The members are
as follows: Nancy Pittman-Chair, 6414
Burgoyne, Houston, Texas 77057, (713)
792-2260; Linda Canales G. Escamilla-Vice
Chair, 38 Trail Driver, Austin, Texas
78731, (512) 322-8819; Lila Aguiree, 2915

Run, San Antonio, Texas 78231,
210) 493-2847;, Marva A. Bennett, 111
North Clinton Avenue, Dallas, Texas
75208, (214) 280-4596; Debra Barber
Berry, 3301 Kings Row, Nacogdoches,
Texas 75961, (409) 564-8356; Arlene L.
Blanks, 11603 Stonebridge Drive, Houston,
Texas 77064, (713) 890-1295; Ophelia S.
Camina, 4521 Bordeaux Avenue, Dallas,
Texas 75205, (214) 754-1910; Pauline Vee
Cao, 5 Tiel Way, Houston, Texas 77019,
(713) 524-5030; Martha A. Coniglio, 5811
Mesa #322, Austin, Texas 78731, (512)
476-5151; Bonnie Prosser Elder, 17219 Ba-

gle Hollow, San Antonio, Texas 78248,
(210) 227-5371; Jerry Anne Jurenka, 10
Oak Forest Drive, Longview, Texas 75605,
(903) §63-0025; Crystal L. Lyons, Route 3,
Box 147, Waxahachie, Texas 75165, (214)
720-7200; Karen T. McLeaish, 4656
Lemonwood, Odesse, Texas 79761, (915)
550-0613; Cecilia Moreno, 405 Reynolds,
Laredo, Texas 78040, (210) 723-2012;
Annette C. Muniz, 1213 Orange, McAllen,
Texas 78501, (210) 686-8387; Lillian An-
derson Murray, 1374 Sandpiper, Corpus
Christi, Texas 78412, (512) 993-7159;
Norma Roby, 7578 Morrison Court, Fort
Worth, Texas 76112, (214) 621-1200;
Lydia G. Saenz, P.0. Box 1029, Roma,
Texas 78584, (210) 849-2719; Ila M. Si-
mon, P.O. Box 630357, Nacogdoches,
Texas 75963, (409) 564-4996; Martha
Tovar, 624 C. White Cliffs, El Paso, Texas
79912, (915) 532-1166; and Rosalva
Villarreal, Box 2508, Zapata, Texas 78076,
(512) 765-6974.

Appointments Made July 7,
1993

To be a member of the Texas Workers’
Compensation Commission for a term to
expire February 1, 1999: O. D. Kenemore,
109 Carnation, Lake Jackson, Texas 77566.
Mr. Kenemore is being reappointed.

To be a member of the Polygraph Examin-
ers Board for a term to expire June 18,
1999: L. B. "Jack" Driscoll, 1308 Idlewood,
Sherman, Texas 75090. Sheriff Driscoll will
be replacing Glenn Diviney of Hurst, whose
term expired. ' ¢

To be a member of the Texas Workers’
Compensation Insurance Fund Board of
Directors for a term to expire February 1,
1999: James P. Simpson, 2301 Oleander,
Dickinson, Texas 77539. Mr. Simpson will
be replacing the Stéphen Van Sadler of
Cleveland, who resigned.

To be a member of the Texas-Mexico Au-
thority Advisory Board for a term to ex-
pire February 1, 1990: Carl James Kruse,
33 Meadows Lane, Brownsville, Texas
78521. Mr. Kruse is being reappointed.

To be a member of the Texas Turnpike
Authority Board of Directors for a term to
expire February 15, 1999: Tomas Cardenas,
Jr., 717 Dulce Tierra, El'Paso, Texas 79912,
Mr. Cardenas will be replacing Clive
Runnells of Houston, whose term expired.

To be a member of the Governing Board
of the International Trade Commission
for a term to expire February 1, 1999
Patricia J. Smothers, 114 Geneseo Road,
San Antonio, Texas 78209. Ms. Smothers is
being reappointed.

To be a member of the Governor’s Advi-
sory Committee on Immigration and Ref-
ugees for a term to expire February 1, 1995:
Elena Thompson, 5602 Libyan Circle,
Austin, Texas 78745. Dr. Thompson is be-
ing appointed to a new position pursuant to
Vernon’s Government Code, §752.021.

Issued in Austin, Texas, on July 9, 1993.

TRD-9325496 Ann W. Richargs
QGovernor of Texas
¢ ¢ ¢

¢ The Governor

July 16, 1993 18 TexReg 4545
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—Proposed Sections

e an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal

~ detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The

30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part IV. Office of the
Secretary of State

Chapter 71. Office of the
Secretary of State

Practice and Procedure
¢ 1 TAC §71.10

The Office of the Secretary of State proposes -

an amendment to §71.10, concerning the de-
letion of Telex service offered by the secre-
tary of state. Because of the decreasing
requests for this service, the cost of maintain-
ing and operating this service is no longer
economically practical.

Carmen |. Flores, director of the Corporations
Section, Statutory Filings Division, has deter-
mined that for the first five-year period the
rule is in effect there will be no fiscal implica-

tions for state or local government as a result

of enforcing or administering the rule.

Ms. Flores also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipatad as a result of
enforcing the rule will be that the public will
not experisnce a significant decrease in over-
all service becausa of the widespread use of
the fax transmission and filing service offered
by the secretary of state. Former telex users
may accomplish their objectives by use of
these fax services. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted
to Carmen 1. Flores, Direcior of the Corpora-
tions Section, Statutory Filings Division, P.O.
Box 13697, Austin, Texas 78711-3697.
The amendment is proposed under Texas
Civil Statutes, Article 6252-13, and the Gov-
emment Code, §405.031, which give the Of-
fice of the Secretary of State the authority to
adopt rules of practice reasonably necessary
to casry out its ministerial duties.

§71.10. Special Services.

[(8) Upon the request of any per-
son, notice of any action taken by the secre-

== tary of state will be given the requesting

party by means of a Telex message. The fee

~ for this service shall be $4.00, in addition to

any statutory fees required by law.

[(b) Upon the request of any per-
son, certification of the existence of any
document on file in the Office of the Secre-
tary of State will be given the requesting
party by means of a Telex message. The fee
for this service shall be $6.00, in addition to
any statutory fees required by law.]

(a){(c)] Upon the request of any
person, the secretary of state will expedite
the filing or reviewing of any document
submitted to the Corporations Section, ex-
cept for trademark documents which require
a lengthy process of document review. The
special handling fee for this service shall be
$10. With respect to all documents submit-
ted for special handling, the secretary of
state will notify the sender in writing or by
telephone that the document was filed or the
reason why it was not filed. Such notifica-
tion shall occur before the close of business
on the next business day following the doc-
ument’s date of receipt. Unless the docu-
ment sender provides a telephone number
where the sender may be reached between
the hours of 8:00 am. and 5:00 p.m,, the
secretary of state will not be obligated to
telephone the sender regarding the disposi-
tion of the filing. Requests for expedited
filing or review must be sent to: Secretary
of State, Corporations Section, Special Han-
dling, P.O. Box 13697, Austih, Texas
78711-3697.

(b)[{d)] Upon the request of any
person, the secretary of state will expedite
the handling of a certified record search
pursuant to the Business and .Commerce
Code, Chapter 9 or 35, or the Property
Code, Chapter 14. The fee for this service
shall be $5.00.

(c)(e)] Upon the request of any
person, the secretary of state will expedite
the handling of a request for certified copies
or certificates of fact. The expedited order
will be processed before the close of the
next business day following the date of
receipt. The fee for this service shall be
$5.00 per certificate.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
Issued in Austin, Toxas, on July 6, 1993.
TRD-8325317 Audrey Seiden

Assistart Secretary of
State

Office of the Secretary of
State

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-5701

¢ * ¢
Chapter 79. Corporations

General Information and Cor-
respondence

e 1 TAC §§79.13, 79.14, 79.18,
79.19

The Office of the Secretary of State proposes
amendments to §§79.13, 79. 14, and 79.18,
and new §79.19. The amendments o §79.13
and §79.14 concem documents submitted
with delayed effective dates that become ef-
factive upon the occurrence of events or facts
that may occur in the fulwre. Section 79.18 is
being amended to address computer record
procedures for the filing of all documents with
delayed effeclive dates. New §79.19 sets
forth computer record procedures for the stat-
utory abandonment of documents.

House Bill 1239 added the Texas Limited
Liability Company Act, Article 9.03, effective
September 1, 1993, allowing limited liability
companies to file documents with delayed
effective dates and to abandon document fil-
ings in certain cases. Section 79.13 and
§79.14 have been amended to include a raf-
erence 1o the Texas Limited Liabilty Com-
pany Act, Article 9.03. For pumoses of
clarification, §79.18 has been broadened to
address not only computer record procedures
for mergers with delayed effective dates, but
also computer record procedures for all docu-
ments filed with delayed effective dates. In
addition, since the new Article refers to the
abandonment of document filings in certain
cases, new §79.19 has been draflied to ad-
dress procedures for all statutory abandon-
ments.

Carmen |. Flores, director of the Corporations
Section, Statutory Filings Division, has deter-
mined that for the first five-year period the
rules are in effect there will ba no fiscal impli-
cations for state or local government as a
result of enforcing or administering the rules.

Ms. Flores also has determined that for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will benefit from unifor-
mity of procedures concerning delayed effec-
tive dates and statutory abandonment of

¢ Proposed Sections

July 16, 1993 18 TexReg 4547



filings. There wil bs no eflect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the rules as proposed.

Comments on the proposal may be submitted
to Carmen |. Flores, Director of the- Corpora-
tions Section, Statutory Filings Division, P.O.
Box 13897, Austin, Texas 78711-3697.

The amendments and new seclion are pro-
posed under Texas Civii Statutes, Aricle
6252-13, which give the Office of the Secre-
taryofStatemeauMytoadoplmlesol
practice reasonably necessary {0 cary out its
ministerial duties. The Texas Business Cor-
poration Act, Article 9.03, gives the secretary
of state the power and authorily reasonably
necessary to enable the secretary of state to
administer this act efficiently and to perform
its duties imposed by this Act.

§79.13. Determining the Date of the 90th
Day After the Date of Filing.

(a) For purposes of filing docu-
ments which will become effective upon the
occurrence of events or facts that may occur
in the future, pursuant to the Texas Busi-
ness Corporation Act, Article 10.03, the
Texas Revised Limited Partnership Act,
Article 2.12, or the Texas Limited Liabil-
ity Company Act, Article 9.03, the date of
the 90th day after the date of filing shall be
deemed to be 90 days after the document is
delivered in person or placed in the United
States Post Office or in the hands of a
common or contract carrier properly ad-
dressed to the Office of the Secretary of
State. The postmark or receipt mark (if
received by a common or contract carrier)
will be prima facie evidence of the date that
such statement was deposited with the post
office or carrier. The person filing the docu-
ment may show by competent evidence that
the actuai date of postmg was to the con-
trary.

(b) If a document submitted with a
delayed effective condition pursuant to the
Texas Business Corporation Act, Article
10.03, the Texas Revised Limited Part-
nership Act, Article 2.12, or the Texas
Limited Liability Company Act, Article
9.03, does not conform to law, it will be
returned to sender. When the document is
corrected and resubmitted, the date of the
90th day after the date of filing may be
recalculated and restated in the document to
be 90 days after the document is resubmit-
ted by delivery in person or placement in
the United States Post Office or in the
hands of a common or contract carrier prop-
erly addressed to the Office of the Secretary
of State. The postmark or receipt mark gen-
erated in connection with the resubmission
(if received by a common or contract car-
rier) will be prima facie evidence of the
date that such statement was deposited with
the post office or carrier. The person filing
the document may show by competent evi-
dence that the actual date of posting of the

resubmission was to the contrary. The sec-
retary of state will refer to the contents of

- the document to determine the date o the

90th day from the date of filing or refiling,
() (No change.)

§79.14. Statement Regarding Delayed Ef-
Jfective Condition.

(a) Contents. Pursuant to the Texas
Business Corporation Act, Article 10. 03,
[and] the Texas Revised Limited Partner-
ship Act, Article 2.12, or the Texas Lim-
ited Liability Company Act, Article 9.03,
when a condition triggering the effective-
ness of a document filing has been satisfied
or waived, a statement regarding the de-
layed effective condition must be submitted
to the secretary of state. Such statement
must contain the following information:

(1)<(5) (No change.)

(6) the signatures required by
the Texas Business Corporation Act, Article
10.03, [and] the Texas Revised Limited
Partnership Act, Article 2.12, or the Texas
Limited Liability Company Act, Article
9.03.

(b) Timeliness. Pursuant to the
Texas Business Corporation Act, Article
10.03, the Texas Revised Limited Part-
nership Act, Article 2.12, or the Texas
Limited Liability Company Act, Article
9.03, the statement regarding the delayed
effective condition should be filed in the
Office of the Secretary of State by the date
of the 90th day from the date of filing as
defined in §79.13 of this title (relating to
Determining the Date or the 90th Day After
the Date of Filing). Statements regarding
the delayed effective condition received af-
ter the date of the 90th day from the date of
filing will be filed for record, however the
secretary of state will not determine sub-
stantial compliance with the provisions of
the statutes referenced in this section
[Tex;]s Business Corporation Act, Article
10.03]).

§79.18. Documents [Merger] with Delayed
Effective Dates.

(a) Upon the filing of a document
[merger] with a delayed effective date, the
computer records of the secretary of state
will be changed to show the filing of the
document [merger], the date of the filing,
the future date on which the document
[merger] will be effective or a code indicat-
ing that the effectiveness is based on a
future condition, and the name of the sur-
viving entity or entities, if applicable. In
addition, at the time of such filing:

(1) the status of any eatity [enti-
ties] on file with the secretary of state merg-
ing out of existence, dissolving, or
withdrawing will be changed from active

to inactive;

(2) the status of any entity [en
ties, if any.] to be created andﬁledmmnd
secretary of state by the terms of a [the)
plan of merger, articles of incorporation,
articles of organization, a certificate of
limited partnership, or a certificate au-
thorizing a foreign entity to tramsact
business in Texas, shall appear in the ac-
tive records of the secretary of state; and

(3) any filmp making amend-
ments to articles of incorporation, articles
of organization, a certificate of limited
partnership, or a certificate authorizing a
foreign entity to transact business in
’l‘exas, [the articles of incorporalion of the
surviving ennty or entities, if any,] will be
recorded in the records of the secretary of
state,

(b) Upon filing of the document
[merger]:

(1) the name {names] of any en-
tity [entities] on file with the secretary of
state which is [are] merging out of exist-
ence, dissolving, or withdrawing will not
appear in the active records and will not be
8 bar to reservation or registration of an
entity name or creation of an entity under a
name which is the same as, deceptively
similar to, or similar to the name of the
merging, dissolving, or withdrawing en-
tity;

(2) the name [names] of any en-
tity [entities] to be created and filed with
the secretary of state by the terms of a [the]
plan of merger, articles of organization, a
certificate of limited partunership, or a
certificate authorizing a foreign entity to
transact business in Texas will appear in
the active records of the secretary of state
and will be a bar to reservation or registra-
tion of any entity name or creation of an
entity under a name which is the same as,
deceptively similar to, or similar to the
name [names] of an [the] entity [entities]
to be created or authorized to transact
business in Texas by one of the decument
filings listed in this section [plan of merg-
er]; and

(3) if a document filing [the
plan of merger] provides for a change of
name of an entity previously [any of the
surviving entities] on file with the secretary
of state, the new name [names] of the en-
tity [entities] will appear in the active re-
cords of the secretary of state and will be a
bar to reservation or registration of any
entity ‘name or creation of an entity under a
name which is the same as, deceptively
similar to, or similar to any new name of
the entity [entities] as provided in the doc-
ument filing [by the plan of merger];

(4) if a document filing pro-‘
vides for an amerzdment to the articles of ~
incorporation, articles of organization, a
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certificate of limited partnership or a cer-
tificate authorizing a foreign entity to
transact business in Texas, the secretary
of state will change the computer records
to reflect any amendments to information
which may be obtained from the com-
puter database. (e.g. authorized stock,
registered agent/registered office, the
name of a general partner.)

[(c) If a plan of merger is aban-
doned in accordance with a statutory provi-
sion for abandonment, the secretary of state:

[(A) will change the status
of the entities filed with the secretary of
state which would have merged out of exist-
ence to active on the computer records of
the agency and record the filing of the
abandonment. If the names of these entities
are not available, the entities must file arti-
cles of amendment or take other action to
change the entity name or bring the name
into compliance with applicable statutory
‘provisions as a condition to acceptance of
the abandonment; and

[(B) will change the status of

all entities that would have been created and
filed with the secretary of state by the terms
of the plan of merger to inactive on the
computer records of the agency.]

§79.19. Abandonment of Document. If a
- document filing is abandoned in accordance
* with a statutory provision for abandonment,
the secretary of state:

(1) will change the status of all
the entities filed with the secretary of state
which would have merged out of existence,
dissolved or withdrawn to active on the
computer records of the agency and record
the filing of the abandonment. If the names
of these entities are not available, the enti-
ties must file articles of amendment or take
other action to change the entity name or
bring the name into compliance with appli-
cable statutory provisions as a condition to
acceptance of the abandonment; and

(2) will change the status of all
entities that would have been created and
filed or authorized to transact business in
Texas with the secretary of state by the
terms of the document filing to inactive on
the computer records of the agency.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt.
issued in Austin, Texas, on July 6, 1993.

TRD-8325318 Audrey Selden
Assistant Secretary of
State
Office ot the Secretary of
State

Earliest possible date of adoption: August 16,
1993

For furtther information, please call: (512)
463-5701 .

L 4 ¢ ¢

Entity Name Availability
¢ 1 TAC §79.34

The Office of the.Secretary of State proposes
an amendment to §79.34, concerning Words
of Incorporation or Organization, adding new
words of organization for limited liability com-
panies and professional limited liability com-
panies.

House Bill 1239 added the Texas Limited
Liability Company Act, Article 9.03, effective
September 1, 1993, allowing limited liability
companies to file documents with delayed
effective dates and to abandon document fil-
ings in centain cases. The Act, also provides
for new words of organization for limited lia-
bifty companies and professional limited lia-
bilty companies. Section 79.34 has been
amended to incorporate these new words of
organization.

Carmen |. Flores, director of the Corporations
Section, Statutory Filings Division, has deter-
mined that for the first five-year period the
rule is in effect there will be no fiscal implica-
tions for state or local government as a result
of enlorcing. or administering the rule.

Ms. Flores aiso has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will benefit from uniformity
of procedures concerning delayed effective
dates and statutory abandonment of filings.
There will be no effect on small businesses.
There is no anticipated economic cost {o per-
sons who are required to comply with the rule
as proposed.

Comments on the proposal may be submitted
to Carmen |. Fiores, Director of the Corpora-
tions Section, Statutory Filings Division, P.O.
Box 13697, Austin, Texas 78711-3697.

The amendment is proposed under Texas
Civil Statutes, Article 6252-13, which give the
Office of the Secretary of State the authority
to adopt rules of practice reasonably neces-
sary to carry out its ministerial duties. The
Texas Business Corporation Act, Article 9.03,
gives the secretary of state the power and
authority reasonably necessary to enable the
secretary of state to administer this Act effi-
ciently and to perform its duties imposed by
this Act.

§79.34. Words of Incorporation or Organi-
Zation.

(a)-(b) (No change.)

(c) The words [word] of organiza-
tion of a domestic or foreign limited Liabil-
ity company are [is] "Limited Liability
Company"[.] or "Limited Company."
The acceptable abbreviations are: "L.L.C,"
"LLC" "LC," or ["Ltd." and] "L.C." In
addition, the word "Limited" may be ab-
breviated as "Ltd." or "LTD" and the

word "Company" may be abbreviated as
"Co." The words Limited or [The abbre-
viation "L.L..C." or the word] "Company” or
other variations of the statutory terms when
used alone are not acceptable.

(d) The words of organization of
a domestic or foreign professional limited
liability company are "Professional Lim-
ited Liability Company." The acceptable
abbreviations are: "PL.L.C" or
"PLLC."

(e)[(d)] Neither the words nor the
abbreviations listed in subsections (a), (b),
[or] (c), or (d) of this section, or other
varigtions of the permissible statutory
terms, may be used as a sufficient basis to
distinguish two otherwise deceptively simi-
lar or same names.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority 1o
adopt.

Issued in Austin, Texas, on July 6, 1993.

TRD-9325319 Audrey Seldan
Asgistant Sacretary of
State .
Office of the Secretary of
State

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-5701

¢ ¢ ¢

Part XIV. Texas National
Research Laboratory
Commission

Chapter 303. Procurement
Rules

e 1 TAC §303.1

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas National Research Laboratory or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Texas National Research Laboratory
Commission (commission) proposes the re-
peal of existing §303.1 and proposes to re-
place it with new §§303. 1-303.9, concerning
procurement of mission-related supplies, ma-
terials, services, and equipment for commis-
sion use; rules to provide vendors and the
public with & formalized statement of commis-
sion policies and procedures in the area of
procuwement; procedures for protests and dis-
pute resolution; and ethical standards for
commission personnel with respect to pro-
curement activities.

Robert P. Campenter, director of fiscal atfairs,
has determined there will be no fiscal implica-
tions for state or local govermment as a result
of the repeal of the repeal.

Francis M. Moore, director of procurement,
equal opportunity, and personnel, has deter-

¢ Proposed Sections
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mined that for each year of the first five year
period the rule is in effect the public benefit
will not be applicable, as the public is rela-
tively unaffected by this particular section.
“There will be no effect on small businesses.
There are no anticipated economic costs to
persons who are required to comply with the
repeal.

Comments on the proposal may be submitied
to Kenneth S. Welch, Associate Director for
Administration; Texas National Research
Laboratory Commission; 1801 North Hamp-
ton, Suite 400; DeSoto, Texas 75115; (214)
709-3800. The repeal is proposed under the
Government Code, §485.082, which provides
the commission with the authority o promul-
gate rules to carry out eligible undenakings.

§303.1. Introduction.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in DeSoto, Texas on June 29, 1993.

TRD-9325480 Edward C. Bigler
Executive Director
Texas National Research
Laboratory

Earliest possible date of adoption: August 16,
1993

For further information, please call: (214)
709-3800

L4 ¢ ¢
* 1 TAC §§303.1-303.9

The Texas National Research Laboratory
Commission proposes new §§303. 1-303.9
conceming procurement of "mission-related”
supplies, materials, services, and equipment
for commission use. The Texas National Re-
search Laboratory Commission (commission)
proposes these rules to provide vendors and
the public with a formalized statement of
commission policies and in the
area of procurement in order to faciltate inter-
action between the commission and inter-
ested parties. The rules also set forlh
procedures for protests and dispule resolu-
tion, as weR as ethical standards for commis-
sion personnel with respect to procurement
adtivities.

Robert P. Carpenter, director of fiscal affairs,
has determined that for the first five-year
period the rules are in affect there will be no
fiscal impfications for state or local govern-
ment as a result of enforcing or administering
these rules.

Francis M. Moore, director of procurement,
equal opportunity, and personnel, has deter-
mined that for each of the first five years the
rules are in effect the public benefit antici-
pated as a result of enforcing the rules will be
from providing the public with a greater un-
dersianding of how the commission procures
goods and services and from providing formal
guidelines for public participation in tis pro-
curement process. There will be no effect on
small businesses. There are no anticipated
economic costs to persons who are required
to comply with the rules as proposed.

Comments on the proposal may be submitted
to Kenneth S. Welch, Associate Director for
Administration; Texas National Research
Laboratory Commission; 1801 North Hamp-
ton, Suite 400, DeSoto, Texas 75115.

The new seclions are proposed under the
Govemnment Code, §465.082, which requires
the commission to adopt rules to guide its
purchases of supplies, materials, services,
and equipmen! in order to carry out eligible
undertakings.

$303.1. Introduction. The Texas National
Research Laboratory Commission ("com-
mission”) is exempt from Texas Civil Stat-
utes, Article 601b (Article 601b), for
procurements designated as “"mission-
related.” The policies and procedures out-
lined herein apply to mission-related pro-
curements. Nonmission-related
procurements made by the commission shall
be conducted in accordance with the provi-
sions of Article 60l1b and the applicable
sections of Part V, Rules of the General
Services Commission (GSC Rules).

§303.2. Definitions. Except as provided in
this section, procurement terms used in this
document shall have the same meanings as
set forth in §113.2 of this title (relating to
Definitions), untess the context clearly indi-
cates otherwise.

Award-The commission makes
awards by issuing a purchase order when
accepting an offeror’s bid, or by a bilateral
contract signed by an authorized repre-
sentative of both parties and delivered to the
contractor.

Competitive range-The group of
offerors whose proposals are determined to
be acceptable, or reasonably susceptible to
being made acceptable, without a major re-
vision of the proposal.

Historically underutilized business
(HUB)-Historically underutilized
businesses as defined in Article 601b,
81.02, as may be amended.

Mission-related-When used with re-
spect to supplies, materials, services and
equipment is defined to include supplies,
materials, services, and equipment which:

(A) are offered or made nec-
essary by the Commission’s Site Proposal,
dated September 2, 1987, and as supple-
mented thereafter, including by the Memo-
randum of Understanding of 1990 between
the commission and the U.S. Department of
Energy (DOE) or any other agreement be-
tween the commission and DOE; or

(B) are necessary or desir-
able as part of an eligible undertaking as
determined by resolution or rule of the com-
mission, and

(1) are specifically requested in
writing from the commission by the DOE or

the SSC laboratory through DOE for the
SSC project and for which the specifica-
tions or delivery dates are substantially set‘
by DOE or the SSC Laboratory with DOE
concurrence; or

(2) are determined by the com-
mission or the commission's executive di-
rector to affect, in whole or in part, the SSC
project’s schedule or budget; or

(3) are determined by the com-
mission or the commission’s executive di-

—

~—

rector to be necessary to facilitate continued

funding or support for the SSC project.

(C) As authorized by the
Texas Constitution, Article 3, §49-g, and
the Government Code, §465.021, the term
“eligible undertaking" shall include any ex-
penditure that is described in or is necessary
to the fulfillment of offers made in the
siting proposal described by the Govern-
ment Code, §465. 008(a), or is otherwise
determined by the commission to have been
made necessary or desirable to effect the
siting, development, or operation of the
SSC project.

(D) SSC project-the super-
conducting super collider research labora-
tory project of DOE under DOE Record of
Decision: Superconducting Super Collider
(6450-01), dated January 18, 1989 (54 Fed,
Reg. 3651), as may be amended or supple-
mented from time to time.

(BE) SSC Laboratory-the
prime contractor of DOE responsible for the
construction and operation of the SSC pro-
ject. As of the date of adoption of these
rules, the prime contractor is Universities
Research Association, Inc., a nonprofit cor-
poration,

Offeror-An individual or firm sub-
mitting a bid or proposal to the commission.
This term is used interchangeably with
"bidder.”

Requiring office-The office in the
commission with technical responsibility for
the requirement being procured.

Selection sauthority-The individual
authorized to make the final decision on
which competing offeror shall be selected
for award.

Solicitation-An Invitation for Bid
(IFB), Request for Proposal (RFP), or Re-
quest for Qualification statements (RFQ).

Technical director-The director with
technical responsibility for the requirement
being procured.

§303.3. Procurement Authority. The com-

rized signatories for the commission.

mission, by policy, shall establish autho- ‘
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§303.4. Historically Underutilized Business
(HUB) Program.

’im (a) Certification. The commission
formally adopted, and shall maintain, a

= HUB program designed to foster the partici-

pation of HUB firms in its procurement
activities, As an agency of the State of
Texas, the commission’s HUB program will
be patterned to comply, as a minimum, with
the requirements contained in applicable
state and federal legislation. Certification
requirements shall be in accordance with
the policies and procedures promulgated by
the General Services Commission.

(b) Goals for Utilization of HUB's:

(1) The commission proposes to
establish goals for awards to HUBs. The
goals are stated as a percentage of total
dollars awarded during each fiscal year, in-
cluding prime contracts and subcontracts.

(2) The goal for "purchases” is
30%; the goal for "contracts” is 20%.

(A) The term "purchases” is
defined as the procurement method used to
acquire standard, noncomplex supplies and
nonprofessional services, which lend them-
selves to selection based primarily upon the
lowest bid.

(B) The term "contracts" is
dé.ﬁned as the procurement method used to
acquire more complex, high-value goods

and services that do not lend themselves to

selection based strictly upon the lowest bid,
principally involving construction and
professional-type services.

§303.5. Vendors Lists.

(a) Vendor Database. The commis-
sion shall maintain a vendor database of
potential offerors who have requested to be
considered for future procurement opportu-
nities. Vendors shall apply for the vendor
database by completing the commission’s
vendor database application. It is the com-
mission’s objective to achieve maximum
inclusion of HUB and small businesses on
its vendor database. A vendor’s application
may be rejected by the director of procure-
ment if there is clearly no requirement for
the vendor’s supplies/services. The vendor
shall be so advised.

(b)  Application Fees. There shall
be no application fee to be included in the
vendor database.

(c) Updates. Periodically, all ven-
dors shall be offered the opportunity to
update their information in the vendor data-
base. Vendors may be eliminated from the
vendor database if correspondence to them

returned, and the vendor cannot be
reached after reasonable attempts have been
made to do so.

(d) Source List. For services or for
any procurement where all eligible vendors
in the vendor database are not solicited, the
source list for procurements shall be estab-

‘lished based upon relevant factors, includ-

ing, but not limited to, the following
considerations:

(1) number of eligible vendors
in the vendor database;

(2) HUB representation;

(3) estimated dollar value of the
procurement;

(4) time available to publicize
and solicit;

(5) dispersing opportunities (ro-
tation of vendors);

(6) size of the requirement and
the size of the firm; and

(7) expected complexity of
bids/proposals.

(e) Additions. In developing indi-
vidual source lists, the commission shall
utilize all reasonably available resources to
identify potential offerors. This can include
the vendor database, databases from other
organizations, and recommendations by the
office responsible for the procurement re-
quirement. The commission will take af-
firmative steps to ensure appropriate
representation of HUB firms on every
source list Any firm or individual who
requests to be considered for inclusion on a
particular source list shall be so considered.
unless the process for the procurement is
too far advanced for the requestor to be
reasonably considered.

§303.6. Procurement Categories.

(a) Applicability. The nature of the
goods or services being acquired and the
business circumstances surrounding the pro-
curement will govern which procurement
method shall be utilized. The categories of
procurements and the applicable procure-
ment methods for each are set forth in

§303.7(d)-(g).
(b) Professional Services

(1) "Professional services” shall
have the neaning set forth in Texas Civil
Statutes, Article 664-4, as may be amended,
which includes services within the scope of
the practices of accounting, optometry,
medicine, land surveying, and professional
engineering; or those performed by a li-
censed architect, optometrist, physician,
surgeon, certified public accountant, land
surveyor, or professional engineer in con-
nection with his professional employment
or practice.

(2) Professional services shall

be procured using the two-step process de-
scribed in §303.7(e). In the first step, no

pricing information shall be accepted that in
any way provides a means for comparison
of projected pricing for the effort being
procured. Methods of proposed pricing may
be addressed.

(c) Consultant Services.

(I) "Consultant services" shall
have the meaning set forth in Texas Civil
Statutes, Article 6252-11c, as may be
amended, which includes services that in-
volve studying or advising a state agency
under & contract that does not involve the
traditional relationship of employer and em-
ployee. The term does not include a routine
service that is necessary to the functioning
of a state agency’s programs.

(2) Consultant services shall be
procured in compliance with 34 TAC §5.54,
the rules published by the comptroller of
public accounts (Comptroller’s Rules) and
the provisions of Article 6252-11c. Any of
the procurement methods set forth in §303.7
may be utilized for the procurement of con-
sulting services. ‘

(d) All Other Procurements. Sup-
plies, equipment, and services, other than
professional or consulting services, may be
acquired using any of the appropriate meth-
ods, or combination of methods, as is in the
best interest of the commission, considering
all relevant factors.

(¢) Emergency. Emergency pro-
curements involve requirements for goods
or services that are so urgently needed that
the commission would suffer serious
operational or financial damage unless the
goods or services are procured immediately.
These requirements may be procured in the
most expeditious manner deemed appropri-
ate, including sole source. Whenever possi-
ble, informal contacts shall be made with
multis;le sources in order to capture some
benefits of competition. Emergency pro-
curements over $1, 000 that must utilize
procedures outside of those described in
§303.7 shall be approved in advance by the
executive director.

§303.7 Procurement Methods.

(a) Introduction. Commission pro-
curements shall be accomplished using the
methods outlined below. The factors to be
considered in selecting the appropriate
method shall include, but not be limited to:

(1) the degree to which the re-
quirement can be defined;

(2) need date and the procure-
ment lead time available;

(3) estimated dollar value;
(4) staff resources; and

(5) compliance with applicable
statutes.
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(b) Evaluation Panels. When re-
quired for the evaluation of competitive
bids, proposals, or qualification statements,
evaluation panels shall be established in
accordance with internal procedures. In
general, panels shall include, but not be
limited to, individuals with the requisite
technical background to apply the evalua-
tion criteria established for the selection.

(c) Bvaluation Plans. The evalua-
tion panel shall prepare a detailed evalua-
tion plan prior to receipt of
bids/proposals/qualification statements,
These plans shall address: the evaluation
criteria and their relative importance
(weights), the minimum standards for each
criterion, and the procedure to be used in
scoring offerors’ submissions.

(d) Sole Source. The commission
may make an award without teking compet-
itive bids or seeking proposals when:

(1) minimum needs can only be
satisfied by the unique supplies or services
available from only one source;

(2) there exists limited rights in
data, patent rights, copyrights or secret pro-
cesses, or when the control of raw materials
makes the supplies or services available
from only one source;

(3) only specified mskes and
models of technical equipment and parts
will satisfy needs for additional units or
replacement parts and only one ‘source is
available;

(4) an unusual or compelling ur-
gency precludes fair and effective competi-
tion, and delay in award of the order would
result in serious injury, financial or other-
wise, to the commission;

(5) the use of a particular source
can be clearly shown to be in the best
interest of the state or the SSC project.

(e) Competitive Bids

(1) The Competitive Bidding
method is appropriate for supplies and non-
complex types of services and/or services
that can be described accurately and com-
pletely. Under this procedure, selection is
based upon the "lowest and best" bid.

(2) The commission shall estab-
lish guidelines regarding the minimum
number of bids to be solicited, based upon
dollar value, for procurements in which the
lowest price is the overriding criterion.

(3) Bid submission,

(A) Prospective bidders may
request specific bid invitations from the
commission at any time prior to the bid
opening. A copy of the bid invitation will
be handed or mailed to the requester.

(B) A bidder may withdraw
its bid by written request at any time prior
to the bid opening date and hour.

(C) A bid received after the
time and date established by the bid invita-
tion is a late bid and will not be considered.

(D) Bids may be submitted
by telefacsimile (fax) if authorized in the
solicitation. The telephone number for fax
bid submission will be identified in the
solicitation; no other number may be used
for bid submission. The commission’s re-
ceipt of bids by fax is solely for the conve-
nience of bidders. Bids submitted by fax
need not be confirmed in wnung. but must
comply with all legal requirements applica-
ble to formal bids. If all or any portion fa
bid submitted by fax is received 1
illegible, or is otherwise rendered
nonresponsive due to equipment failure or
operator error, the bid or the applicable
portion of the bid will not be considered.
The commission shall not be liable for
equipment failure or operator esror, nor will
such failure or error require other bids to be
rejected or the bid invitation to be re-

(B) An unsigned bid is not
valid and will be disqualified.

(F) When formal bids are re-
quired, bids may not be taken or accepted
by telephone.

(G) If an error is discovered
in a bid invitation, or agency requirements
change prior to the opening of a bid, the
commission will make an addendum cor-
recting or changing the specifications to all
bidders originelly listed on the mailing list
for that bid invitation. Bids will not be
rejected for failure to return the addendum
with the bid, if the change is noted on the
bid or the bid would not be changed by the
addendum.

(H) Signing a bid with a
false statement shall void the bid and any
resulting contract, and the bidder shall be
removed from the bidders lists.

(4) Bid opening and tabulation.

(A) All bid openings con-
ducted by the commission shall be open to
the public.

(B) Bid opening dates may
be changed and bid openings rescheduled if

_bidders are properly notified in advance of

the new opeaing date.

(C) If a bid opening is can-

celed, all bids which are being held for

opening will be returned to the bidders.

(D) Al bid tabulation files
are available for public inspection. Bid tab-
ulations may be reviewed by any interested
person during regular working hours at the
offices of the commissicn. Employees of
the commission shail not be required to give
bid tabulation information by telephone.

(5) Bid evaluation.

(A) The commission may ac-
cepl or reject any bid, or any part of & bid,
or waive minor technicalities in a bid, if
doing so would be in the commission’s best
interests.

(B) A bid price may not be
altered or amended after bids are opened,
except to correct mathematical errors in ex-
tension.

(C) Noincrease in price will
be considered after a bid is opened. A bid-
der may reduce its price, provided it is the
lowest and best bidder and is otherwise
entitled to the award.

(D) Bid prices are considered
firm for acceptance for 30 days from the bid
opening date, unless otherwise specified by
the invitation for bids.

(E) A bid containing a self-
evident error may be withdrawn prior to an
award.

(F) Bid prices which are sub-
ject to unlimited escalation will not be con-
sidered. A bidder may offer a
predetermined limit of escalation in his bid
and the bid will be evaluated on the basis of
the full amount of the escalation,

(G) A bid containing a mate-
rial failure to comply with the advertised
specifications shall be rejected.

(H) All bids must be based
on "F.O.B. destination" delivery terms un-
less otherwise specified.

(D I requested in the invita-
tion for bids, samples must be submitted or
the bid will be rejected. The commission
will require samples oaly when essential to
the assessment of product quality during bid
evaluation. Samples should be retumed to a
bidder whenever practicable, at the bidders’
expense. Otherwise, samples will be dis-
posed of in the same manner as surplus or
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salvage property.

() When brand names are
specified, bids on alternate brands will be
considered if they otherwise meet specifica-
tion requirements.

(K) Cash discounts are ac-
ceptable, but are not considered in making
an award. All cash discounts offered will be
taken if they are earned by the commission,

(L) No electrical item may
be purchased unless the item meets applica-
ble safety standards of the federal Occupa-
tional Safety and Health Administration
(OSHA).

(6) Award. All awards shall be
made to the bidder submitting the lowest
and best bid conforming to the advertised
specifications. In determining who is the
Jowest and best bidder, in addition to price,
the commission may consider, but not be
limited to, the evaluation factors set out in
Article 601b, §3.11(e).

() Competitive Proposals.

(1) The Competitive Proposal
method is appropriate for: requirements
which cannot be completely and accurately
described; requirements that can be satisfied
in 2 number of ways, all of which could be
acceptable; or requirements where oral or
written communications with offerors will
clearly be necessary in order to effectively
assess their proposals.

(2 The Request for Proposal
shall state the time and place at which the
proposals will be received and opened.

(3) At a minimum, the RFP
shall include:

(A) a description of the item
or service desired;

(B) a statement of the criteria
that will be used in evaluating proposals;

(C) a statement as to when
and in what form prices are to be submitted;

(D) HUB participation goals;
and

(B) all known terms and con-
ditions anticipated to apply to the final con-
tract.

(4  Submission of Proposals.

(A) Proposals shall be sub-
mitted at the time and place indicated in the
request for proposal document. Proposals

received after the time and date established
by the RFP are late and will not be consid-
ered. Deadlines shall be according to the
Dallas, Texas public time system available
through the commission’s telephone ser-
vice.

(B)  Withdrawals. A pro-
posal may be withdrawn at any time prior to

award. 4

(C) Teiefax of Proposals.
Submissions may be provided by telefac-
simile (fax) if authorized in the solicitation.
The telephone number for fax submission
will be identified in the solicitation; no
other number may be used for bid submis-
sion. Submissions provided by fax need not
be confirmed in writing unless required in
the solicitation, but must otherwise comply
with all legal requirements of the solicita-
tion, If all or any portion of a submission
provided by fax is received late, is illegible,
or is otherwise rendered non-responsive due
to equipment failure or operator error, the
submission or the applicable portion will
not be considered. The commission shall
not be Liable for equipment failure or opera-
tor error, nor will such failure or error re-
quire other submission to be rejected or the
solicitation to be re-advertised.

(D) Addenda. If an error is
discovered in a solicitation, or agency re-
quirements change prior to the deadline, the
commission shall issue an addendum cor-
recting or changing the specifications to all
offerors originally listed on the mailing list

for that solicitation. Proposals will not be .

rejected for failure to return the addendum
with the proposal, if the change is noted on
the proposal or the proposal would not be
changed by the addendum.

(B) Signing a8 submission
with a false statement shall void the submis-
sion and any resulting contract, and the
offeror shall be removed from all bidders
lists.

(F) The cost portion of pro-
posals may be required to be submitted
separately from the technical portion in or-
der to ensure objectivity in the evaluation
technical/management factors.

(5) Proposals may be opened
and evaluated as soon as they are received,
even though it is before the deadline.

(6) The evaluation criteria shall
be described in a plan of evaluation which
identifies evaluation factors and their rela-
tive importance to the proposed work or
project. The criteria shall measure how well
a proposal meets desired performance re-
quirements.

(7) Proposals shall be evaluated
on the basis of stated criteria whenever
possible, rather than comparing one pro-
posal against another. In addition to the
price and the evaluation criteria stated in the
RFP, the commission reserves the right to.
consider the amount of previous work with
the commission, past performance, and
HUB participation.

(A) After proposals are
opened, an award msy be made without
discussing the proposals with any of the
offerors. In this context, “discussing” means
clarifying, modifying, negotiating, or any of
these.

(B) The commission may
discuss acceptable or potentially acceptable
proposals with offerors in order to evaluate
an offeror’s ability to meet the RFP require-
ments. If discussions are conducted, all
offerors whose proposals are found to be in
the competitive range shall be given equal
opportunity to discuss their proposals with
the commission and revise them accord-
ingly. During discussion, no information
from a competing proposal may be revealed
to another competitor. Any type of auction
practice or allowing the transfer of technical
information is specifically prohibited. Inter-
nal procedures shall be established to define
the process for establishing the competitive
range and for authorizing the initiation of
negotiations. The number of offerors in-
cluded in the competitive range may be
based upon the relative spread of evaluation
results among the offerors, project schedule,
and staff resources.

(8) Following negotiations, a
time and place will be set for receipt of best
and final offers from all offerors whose
proposals are acceptable. No changes to
proposals or prices will be allowed after
best and final offers are received unless the
executive director makes a written finding
that resubmission would be in the public
interest.

(9) Award shall be made to the
offeror whose proposal is most advanta-
geous to the commission, except that the
commission may refuse all offers if none is
acceptable, or if rejection of all offers is in
the best interest of the commission. The
contract file shall state in writing the basis
on which the award is made. The contract
resulting from the RFP shall reflect the
advertised requirements and the proposal as
submitted and, if applicable, as modified or
altered during the discussion and evaluation
process.

(8) Requests for Qualifications and
Proposals (Two-step Method).

(1) The Two-step method shall
be used for the acquisition of professional
services, and may be utilized for the acqui-
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sition of other services.

(2) .The evaluation panel shall
evaluate qualification statements on file
with the commission, or those that have
been submitted in response to a Request for
Qualifications, in accordance with the crite-
ria in the evaluation plan. The panel shall
select a short list of firms that meet or
exceed minimum requirements. The com-
mission shall include as many firms on the
short list as possible, commensurate with
staff limitations and project schedule.

(3) Firms on the short list will
either be interviewed or invited to submit
proposals. In either case, the panel shall
conduct an evaluation and ranking in ac-
cordance with the evaluation plan.

(4) In establishing short lists,
the commission shall seek a mix of sizes
and types of firms meeting minimum quali-
fications, which includes appropriate repre-
sentation for small and HUB firms, thereby
providing as many eligible firms as possible
a fair chance to receive commission work.,

(5) The evaluation panel shall
present the results of its review and a selec-
tion recommendation to the selection au-
thority. The selection authority shall
establish the final ranking of firms based
upon scored and unscored considerations, as
outlined in the evaluation plan.

(6) The commission shall com-
mence negotiations with the highest-ranked
offeror. Should "these negotiations fail, the
next offeror shall be selected for negotia-
tions. This process continues until a satis-
factory agreement is established.

(h) Preferences. The commission
will apply preferences on the basis set forth
in §113.8 of the General Service Commis-
sion rules.

(i) Debriefing of Unsuccessful
Offerors. Following award of a contract, an
explanation shall be available on request to
any unsuccessful proposer as to why its
proposal was not accepted.

§303.8. Protests/Dispute Resolution/Hear-
ing.

(a) Any actual or prospective bid-
der, offeror, or contractor who is aggrieved
in connection with the solicitation, evalua-
tion, or award of a contract may formally
protest to the director of procurement. Such
protests must be in writing and received
within 10 working days after such ag-
grieved person knows, or should have
known, of the occurrence of the action
which is protested. Formal protests must
conform to the requirements of this subsec-
tion and subsection (c) of this section, and
shall’ be resolved in accordance with the
procedure set forth in subsection (d) and (e)
of this section. Copies of the protest must

be mailed or delivered by the protesting
party to other interested parties.

(b) In the event of a timely protest
or appeal under this section, the commis-
sion shall not proceed further with the solic-
itation or with the award of the contract
unless the executive director, after consulta-
tion with the chairman of the procurement,
equal opportunity, and personnel commit-
tee, makes a written determination that
award of contract without delay is necessary
to protect substantial interests of the com-
mission.

(c) A formal protest must be sworn
and contain:

(1) a speciﬁ‘ identification of
the statutory or regulatory provision(s) that
the action complained of is alleged to have
violated; '

(2) a specific description of each
act alleged to have violated the statutory or
regulatory provision(s) identified above;

(3) a precise statement of the
relevant facts;

(4) an identification of the issue
or issues to be resolved,;

(5) argument and authorities in
support of the protest; and

(6) astatement that copies of the
protest have been mailed or delivered to
identifiable interested parties.

(d) The director of procurement (di-
rector) shall have the authority, prior to
appeal to the executive director of the com-
mission, to settle and resolve the dispute
concerning the solicitation or award of a
contract. The director may solicit written
responses to the protest from other inter-
ested parties.

(e) If the protest is not resolved by
mutual agreement, the director will issue a
written determination on the protest.

(1) If the director determines
that no violation of rules or statutes has
occurred, he shall so inform the protesting
party and other interested parties by letter
which sets forth the reasons for the determi-
nation.

(2) If the director determines
that a violation of the rules or statutes has
occurred in a case where a contract has not
been awarded, he shall so inform the pro-
testing party and other interested parties by
letter which sets forth the reasons for the
determination andl the appropriate remedial
action.

(3) If the director determines
that a violation of the rules or statutes has
occurred in a case where a contract has
been awarded, he shall so inform the pro-
testing party, the using agency, and other
interested parties by letter which sets forth

the reasons for the determination, which
may include ordering the contract void.

(4) The director s determination
on a protest may be appealed by an inter-

-

ested party to the executive director of the ™

commission. An appeal of the director’s
determination must be in writing and must
be received in the executive director’s of-
fice no later than 10 working days after the
date of the director’s determination, The
appeal shall be limited to review of the
director’s determination. Copies of the ap-
peal must be mailed or delivered by the
appealing party to interested parties and
must contain an affidavit that such copies
have been provided.

(5) The commission’s general
counsel shall review the protest, director’s
determination, and appeal, and prepare a
written opinion with recommendation to the
executive director. The executive director
may, in his discretion, refer the matter to
the commissioners for their consideration at
a regularly scheduled open meeting or issue
a written decision on the protest.

(6) When a protest has been ap-
pealed to the executive director under para-
graph (4) of this subsection and has been
referred to the commissioners by the execu-
tive director under paragraph (5) of this
subsection, the following requirements shall
apply. )

(A) Copies of the appeal, réi.

sponses of interested parties, if any, and
general counsel recommendation shall be
mailed to the commissioners, and copies of
the genetal counsel’s recommendation shall
be mailed to the appealing party, and other
interested parties.

(B) All interested parties
who wish to make an oral presentation at
the open meeting are requested to notify the
general counsel at least 48 hours in advance
of the open meeting.

(C) The commissioners may
consider oral presentations and written doc-
uments presented by staff and interested
parties. The chairman shall set the order and
amount of time allowed for presentations.

(D) The commissioners’ de-
termination of the appeal shall be by duly
adopted resolution reflected in the minutes
of the open meeting, and shall be final.

(7) Unless good cause for delay
is shown or the commission determines that
a protest or appeal raises issues significant
to procurement practices or procedures, a

not be considered.

protest or appeal that is not filed timely will ‘

(8) A decision issued either by
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ﬂwoommiasionminopmmeeting.c;rm
writing by the executive director, shall be

thg final - administrative action of the com-
.mmo' n.

$303.9. Ethical Standards.

(a) A breach of ethical standards
under this chapter by a vendor shall bar the
offending vendor from receiving a contract
which may have been awarded to such ven-
dor except for the breach. If a contract has
already been awarded to the vendor found
guilty of a breach of ethical standards, the
commission may decide to cancel the con-
tract, or, where applicable, remove the ven-
dor from the commission’s bidders list.

(b) Anemployee who breaches eth-
ical standards under this chapter may be
either reprimanded, suspended, or dis-
nw‘ .

(c) The following words and terms,
when used in this chapter, shall have the
following meanings, except when the con-
text clearly indicates otherwise:

* (1) Confidential information-in-
formation which is available only because
of one’s status as a state employee.

. (2) Direct or indirect participa-
tion-involvement through decision, ap-
proval, disapproval, recommendations,
preparation of any contract, or of any part

a procurement process, influencing the
tent of any specification or procurement

-

standard, rendering of advice, investigation,
auditing, or in any other advisory capacity.

(3) Employee-any commis-
sioner, officer, or employee of the commis-
sion, as well as members, officers, and
employees of other state agencies acting in
connection with any matters involving that
agency and the commission,

(4) Financial interest-either a
personal receipt, or right to receive, money
or other valuable property or benefits under
the actual or proposed contract; the holding
of a position in a business such as an offi-
cer, director, trustee, partner, employee, ot
the like, or holding any position of manage-
ment; or the ownership of substantial stock,
or other interest in a business. "Substantial”
in this context shall not include token own-
ership or ownership which would not nor-
mally be able to influeace the decisions of
the business.

(5 Immediate family-includes
spouses, parents, brothers, sisters, sons, and
daughters,

(6) Person-an individual or a
business entity.

(d) Conflict of interest. It ghall be
breach of ethical standards for any em-

Ployee to participate directly or indirectly in

the procurement of any commission con-’

tract when the employee knows ' that:

(1) the employee or any member '

of the employee’s immediate family has a
financial interest pertaining to the procure-
ment;

(2) the employee or any member
of the employee’s immediate family has a
fingncial interest in a business or organiza-
tion submitting a bid for that contract; or

(3) any other person with whom
the employee or any member of the em-
ployee’s immediate family is negotiating or
has an arrangement concerning prospective
employment is involved in the procurement.

(e) Business Relationship. It shall
constitute a conflict of interest for an offi-
cer, or employee, or & person related to that
officer or employee by the first degree of
consanguinity or affinity to engage in any
business or professional activity with the
SSC Project Office of the U.S. Department
of Bnergy, the Universities Research Asso-
ciation, or any of their contractors with
respect to work being done on the SSC
project. For the purposes of this policy, an
employment relationship with a firm doing
business with any of the entities listed
above, or with the entities themselves, shall
not constitute a conflict unless the employ-
ment relationship is a position of substantial
influence within the entity. The commission
shall be the sole judge as to whether such
employment is in conflict with its interests.
Business activities or employment that re-
sult in a conflict of interest are unaccept-
able. Under such circumstances, the officer
or employee will be requested to alleviate
the objectionable situation. Refusal to com-
ply with the request may result in immedi-
ate dismissal for an employee, or in the case
of a commission member, removal in ac-
cordance with the provisions of the Govern-
ment Code, §465.0032.

(f) Employee participation in blind
trusts, or retirement programs of business
entities submitting bids to the commission
shall not be a breach of ethical standards,
provided disclosure of such participation is
made to the commission, and no other con-
flict is shown.

(g) Failure to disclose financial in-
terests in business entities,

(1) 1t shall be a breach of ethical
standards for any person to offer, give, or
agree to give any employee, or for any
employee to solicit, demand, accept, or
agree to accept from another person any
economic opportunity, future employment,
gift, loan, gratuity, speciel discount, trip,
favor, or service in connection with any
decision, approval, disapproval, recommen-
dation, preparation of any part of a program
requirement or a purchase request, influenc-
ing the content of any specification or pro-
curement standard, rendering of advice,

investigation, auditing, or in any other advi-

,sory capacity in any proceeding or applica-

tion, request for ruling, determination, claim
or controversy, o other parncular matter,
pertaining to any program requirement or a
contract or subcontract, or to any solicita-
tion or proposal therefor. ‘

(2) It shall be a breach of ethical
standards for any payment, gratuity, or offer
of employment to be made to an employee
by or on behalf of a contractor or subcon-
tractor in connection with the award of a
contract.

(h) Contingent fees.

(1) 1t shall be a breach of ethical
standards for a person to be retained, or to
retain a person, to solicit or secure a con-
tract from the commission upon an agree-
ment or understanding, for a commission,
percentage, brokerage, or contingent fee,
except for retention of bona fide employees
or bona fide established commercial selling
agencies for the purpose of securing busi-
ness.

(2) Every person, before being
awarded a contract by the commission, shall
represent in writing, that such person has
not retained anyone in violation of para-
graph (1) of this subsection. Failure to do so
is a breach of ethical standards.

(i) Recruitment of employees

(1) No person shall offer an em-
ployee of the commission employment with
the offeror if that employee is involved
significantly in the handling of a procure-
ment in which the offeror is interested.

(2) A former employee may not
appear before the commission on behalf of
any person having business before the com-
mission, if the former employee is paid for
such appearance, and the appearance in-
volves a specific transaction the former em-
ployee was significantly involved with
while an employee. Other than such a situa-
tion, there are no restrictions on former
employees in making appearance before the
commission.

(3) Itshall be a breach of ethical
standards for a business in which an em-
ployee has a financial interest knowingly to
act as a principal, or as an agent for anyone
other than the State of Texas, in connection
with any:

(A) judicial or other proceed-
ing, application, request for a ruling, or
other determination;

(B) contract;
(©) claim; or

(D) charge or controversy in
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which the employes either participates per-
sonally and substantially through decision,
approval, disapproval, recommendation, the
rmdermg of advice, investigation, or other-
wise, or which is the subject of the employ-
ee’s official responsibility, where the State
of Texas is a party or has a direct and
substantial interest.

(i) Contemporaneous employment
prohibited. It shall be a breach of ethical
standards for any employee who is partici-
pating directly or indirectly in the procure-
ment of contracting process to become or
be, while such an employee, the employee
of any person contracting with the State of
Texas.

(k) Use of confidential information.
It shall be a breach of ethical standards for
any employee knowingly to use confidential
information for actual or anticipated per-
sonal gain, or for the actual or anticipated
personal gain of any other person.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found 1o be within the agency's authority to
adopt.

Issued in DeSoto, Texas, on June 29, 1983.

TRD-9325481 Edward C. Bingler
Executive Director
Texas Nationai Rasearch
Laboratory Commission

Earkiest possible date of adoption: August 16,
1993

For further information, please call:(214)
709-3800

¢ ¢ L 4

Part XV. Health and
Human Services
Commission

Chapter 351. Coordinated
Planning and Delivery of
Health and Human Services

e 1 TAC §351.1

The Health and Human Services Commission
(HHSC) proposes new §351.1 conceming the
commission’s revisw of componamt agency
rules. The rule implements the HHSC review
of its component agencies’ rulemaking. The
purpose of the rule is to ensure that rules
premuigated by component agencies comply
with the commission's coordinated sirategic
plan, exisling statutory authority, and rules of
other heath and human services agencics.
Additionally, the commission is to review
rules for budgetary impiications. The pro-
posed rule describes the commission's pro-
cedures for review of all component agencies
rules except for Medicaid rules. The State
Madicaid Office, a function of HHSC, ap-
proves and issues Medicaid rules.

Tim Graves, assoclate commissioner for bud-
get and support, has determined that for the
first five-year period the proposed rule is in
effect, there will be no fiscal implications for

[

state or local government as a result of en-
forcing or administering the rule.

Mr. Graves also has determined that for each
year of the first five years the rule is in effect,
the public beneft anlicipated as a result of
enforcing the rule is a more efficient, coordi-
nated, and cost effective service delivery sys-
tem for health and human services. There will
be no effect on smak businesses. There is no
anticipated economic cost to component
agencies required to comply with the pro-
posed rule.

Comments on the proposal may be submitted
to Kaihleen Hamillon, Associate Commis-
sioner for Planning and Evaluation, Health
and Human Services Commission, 4807
Spicewood Springs Road, Bullding 4, Austin,
Texas 78759, (512) 502-3200. Al written
comments must be received by the commis-
sion within 30 days of publication in the
Texas Register.

The new rule is proposed under Texas Re-
vised Civil Statutes, Article 4413(502), §15,
which provides the commission with authority
to review all proposed rules of heatth and
human services agencies for compliance with
ks coordinaied strategic plan, existing statu-
tory authurity, rules of other health and fw-
man services agencies, and budgetary
implication; and the authority to nolify an
agency wilhin the designated review period
for a proposed rule if the commission requires
withdrawal or amendment of the proposed
rule.

§351.1. Health and Human Services Com-
mission Review of Component Agency
Rules.

(a) Purpose. This rule implements
the Health and Human Services Commis-
sion (HHSC) review of its component agen-
cies’ rulemaking, State law empowers
HHSC to review all proposed rules of its
component agencies for complisnce with its
coordinated strategic plan, existing statutory
authority, rules of other health and human
services agencies, and budgetary implica-
tions. HHSC may notify its component
agencies that it requires withdrawal or
amendment of their proposed rules Texas
Civil Statutes, Article 4413(502), §15. This
rule describes the procedures for all rules
except Medicaid rules. The State Medicaid
Office, a function of HHSC, approves and
issues Medicaid rules.

{b) Notice by Publication. Publics-
tion of a proposed rule in the Texas Register
is notice to the commission that a compo-
nent agency proposes to adopt a rule,

(c) Notice of Bmesgency Rules.
The power of the component agencies to
enact emergency rules is not impaired by
the commission's review of component
agency rules,

(d) Notice of Requirement for
Withdrawal or Amendment. Before a com-
ponent agency adopts a rule, if the commis-
sion requires the withdrawal or amendment

\

of the rule, the commission will notify the

. component agency in writing. The commis-

sion signifies its approval of a proposed rule
. by not notifying the component agency i
writing that the commission requires the\

withdrawal or amendment of the rule before
the component agency adopts a rule.

() Procedures. HHSC will inform
the component agencies from time to time
of its procedures by which component agen-
cies shall keep HHSC informed as they
develop rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
wlobewihhﬂwmncy's authority to

Issued in Austin, Texas, on July 8, 1993.

TRD-8325440 Bryan P. Sperty
Deputy Commissioner
Health and Human
Services Commission

Proposed date of adoption: September 1,
1993

For further information, please call: (512)
502-3200

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATIONS

Part 1. Railroad
Commission of Texas

Chapter 9. Liquefied Petrolcum.
Gas Division

Subchapter A. General Appli-
cability and Requirements

¢ 16 TAC §§9.1-9.7, 9.14-9.21,

9.23-9.25, 9.28-9.30
The Raivoad Commission of Texas proposes
amendments o §4§0.1-9.7, 0.14-9.21,

9.23-9.26, and 9.26-9.30, conceming applica-
tion of rules; dafinitions; categories of K-
cenzes; requirements for testing; course of
instruction; examination and notification gen-
erally; examination of ; sever-
abilty; LP-gas report forms; franchise tax
certification and assumad namo osriificate;
registration of LP-gas transport; answer re-
quirement in commission-calied hearing;
changes in ownership andlor form of
ealership; dealership name change; applica-
tion for an exception to a safety rule; insur-
ance endorsament requirements; inewance
requirements; imilation/avoidance of licensee
liability; public hearing; filings required for LP-

gas instafiations; and submission of drawings,
plms reports, and specilications.

The Commisaion proposes the rearrange-
ment of numerous sactions within Subchapter
A, mwwaywmm in
mtoldbwumboimlm
improve undersianding of requirements con-
fainad in the subchapter.

The amendmenis (o §9.1 moves the Inw.
“Huage in existing §9.14 (relating to Severabil-
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ity) to §9.1, and changes the title of the
section from Application of Rules to Applica-
tion of Rules and Severability.

' The Commission proposes an amendment to

§9.2 in order {0 add ten new definitions of
terms (aggregate water capacity, commercial
installation, final approval, interim approval,
mobile fuel container, motor fuel container,

motor fuel system, school, special transit ve-

hicle, tentative approval, and Railroad Com-
mission of Texas). Exisling definitions were
moved from §§9.28, 9.171, 9. 210, and 9.401
in order to consolidate all definitions in one
section for easier reference. The definitions
which were moved are auxiliary engine, mass
transit vehicle, public transportation vehicle,
school bus, high presswe piping, low pres-
sure piping, camping frailer, connection, gas
supply; connector, gis supply; gas appliance,
motor home, recreational vehicle, ftravel
trailer, and truck camper. Six existing defini-
tions were revised for clarity: appliance, ap-
proved, automatic dispenser, commissicn,
mass transit vehicle, and person.

The amendment to §9.3 replaces the lan-
guage relating to categories of licensees with
language from §9.15 (relating to LF-gas re-
port forms), and renames the subsection LP-
Gas Report Forms. The amendment aiso
clarifies the names of certain report forms
and lists new forms.

The amendment to §9.4 replaces existing lan-
guage relating to requirements for testing with
language from existing §9.3 (relating to cate-
gories of licensees), and renames the section
Categorigs of Licenses. Amounts of original
liconse fees and renewal fees were added for
informational purposes only.

The amendment to §9.5 replaces existing lan-
guage relating to course of instruction with
language from exisling §9.4 (relating to re-
quirements for testing); existing §9.8 (relating
to designation of operations supervisor), and
§9.7 (relating to examination of repre-
sentative). The amendment further explains
licensing requirements and allows for the
submission of new LPG Form 505, Testing
Procedures Certification, by Category B and
O licensges, in'lieu of written testing proce-
dures. Requirements regarding Category A
licensees are amended to providé for an ex-
tension of time for submitting curent ASME
certificates in certain circumstances, and a
new requirement is added for submission of
ASME cerlificates of authorization for repair
of ASME containers. New language is in-
cluded regarding criteria for designation ot a
branch outlet. The title of the section is
changed to Licensing Requirements.

The amendment fo §9.6 combines existing
language, (relating t0 examination and notifi-
cation generally) with language from existing
§9.5 (relating to course of instruction), §9.6
(relating to examination and notification gen-
erally), §9.10 (relating lo examination fees),
and §9.11 (relating to general installers and
repairman exemption). A chart has besen
added to reflect examination requirements,
examination fees, educational requirements,
and exemptions from examination require-
ments. The section is renamed Examination
and Course of Instruction.

The amendment to §9.7 replaces existing lan-

guage (relating to examination of repre-
sentative) with new language (relating to de-
nial, suspension, or revocations of licenses or
centifications). The new section specifies rea-
sons for actions relating to licensing and pro-
vides procecures for affected parties to
request hearings. The title of the section is
Denial, Suspension, or Revocations of Li
censes or Certifications; Hearings.

The amendment to §9.14 replaces language
relating to severability, which was moved to
§9.1, with language from existing §9.16 (relat-
ing to franchise taxes), and renames the sec-
tion Franchise Tax Certification and Assumed
Name Certificate.

The amendment to §9.15 replaces existing
language (relating to LP-gas report forms)
with language from existing §9.17 (relating to
registration requirements for LP-gas trans-
ports), and renames the section Heqnstrauon
of LP-Gas Transports.

The amendment to §9.16 replaces oxxstmg
language (relating to franchise tax, certifica-
tion and assumed name certificate) with lan-
guage from existing §9.19 (relating to
changes in ownership and/or form of dealer-
ship), and renames the section Changes in
Ownership and/or Form of Dealership.

The amendment to §9.17 replaces existing
language (relating to registration of LP-gas
transport) with language in existing §9.20 (re-
lating to changes in dealership name), and
renames fthe section Dealership Name
Change.

The amendment to §9.18 replaces existing
language (relating to answer requirement in
commission-called hearing) with language in
existing §9.25 (relating to limitations or avoid-
ance of licensee liabilty), and renames the
section Limitations/Avoidance of Liability.

The amendment to §9.19 replaces existing
language (relating to changes in owner
and/or form of dealership) with language in
existing §9.23 (relating to insurance endorse-
ment requrements), and §9.24 (relating to
insurance requirements). A charnt is added to
reflect amounts of insurance required for the
various categories of licenses, endorsements
required to be attached to the insurance poi-
icy, and forms required 10 be filed. The sec-
tion is renamed Insurance Requiremants.

The amendment to §9.20 replaces existing
language (relating to dealership name
change) which was moved to §9.17, with a
new section titled Filings Required for LP-Gas
Stationary Installations, including portions of
what was §9.28 (relating to Public Hearing),
§9.29 (relating to Filings Required for LP-Gas
Instaliations), and §9.30 (relating to,Submis-
sion of Drawings, Plans, Reports, and Speci-
fications) along with new language. The new
seciion clarifies that an LPG Form 500 (Appl-
cation for Tentative Approval) must be filed
with the Commission prior to installation of
any LP-gas container that would result in an
aggregate water capacity of 10,000 galions or
more; that in the case of replacement of a
container of the same overafl length and ci-
ameter in the identical location of an existing
container, av LPG Form 501 shal be filed
with the Commission; that LPG Forms 500,
S00A, and 501, along with plans and specifi-

cations, are not required in the case of instal-
lation of bukheads, pull-away devices, emer-
gency shutoff valves, or when maintenance
and improvements are being made to the
piping system of an existing installation over
10,000 gallons aggregate water capacity; that
pricr to the installaticn of a container resulting
in an aggregate water capacity of 10,000 gal-
lons or more in a densely populated or
congested area, the Commission will deter-
mine any reslrictions necessary by consider-
ing specific criteria such as density of
population within 500 feet of the installation,
type of operations on the premises, potential
sources of ignition, as well as others, and that
it the installation is not approved, the appli-
cant may request a hearing; that certain fees
shall be included with the LPG Form 500; that
installations that result in an aggregate water
capacity of 10,000 gallons or less require the
filing of an LPG Form 501 within 10 calendar
days after the completion of the installation,
that certifies the installation is in compliance
with the safety rules, all licenses have been
obtainad, and the installation has been placed
in service. The curent requirement to provide
plans and specifications for installations un-
der 10,000 galions aggregate water capacity
is eliminated. If any provisions relating to in-
stallations of 10,000 galions aggregate water
capacity or less are violated, the Commission
may require the licensee to submit LPG Form
500 along with plans and specifications for
future instaliations. If the licensee disagrees,
he or she may request a hearing. However,
the licensee will be required to submit plans
and specifications until a hearing is held; that
the Division will review the forms submitted
and notify the applicant whether they are
complete or incomplete within 21 days of
receipt; and that afler notification of an incom-
plete form, the applicant has 120 days to
resubmit @ covecled form, or request an ax-
tension of time or the application will expire.
Also, it a tentatively approved instaiiation is
not completed within one year, the tentative
approval will expire. An exiension of time may
be requested.

The amendment to §9.21 replaces existing
language (relating to application for an excep-
tion to a safety rule (moved to §9.29)) with a
new saction titied Notice of Stationary LP-
Gas Installations, comprising portions of what
was §9.28, (Public Hearing), §9.20 (Filings
Required for LP-Gas Inslallations), and §9.30
(Submission of Drawings, Plans, Reports,
and Specifications), along with new language
to clarify that notice of a proposed installation
of 10,000 gallons or more aggregate water
capacity must be sem to all real property
owners siluated within 500 feet of the pro-
posed instaliation by means of a copy of the
LPG Form 500, LPG Form S00A and a plat of
the location. This must be done at the same
time the LPG Form 500 is sent to the Com-
mission. Notice must also be given it the size
ol an instalation is increased more than once
in a 12 month period; that notice to property
owners is not required if the installation is an
addition to an existing installation and does
not more than double its size; and that instal-
lations at "hot-mix" planis do nol require no-
tice it certain conditions are met.

The amendment to §9.23 replaces existing
language (relaling to insurance endorsement
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requirements (moved to §9.19)) with a new
saction titled Tentative Approval of Stationary
LP-Gas Installations, including portions of
what was §9.28 (Public Hearing), §9.29 (Fil-
ings Required for LP-Gas Installations), §9.30
(Submission of Drawings, Plans, Reports,
and Specifications), along with new language
to clarify that teniative approval may be
granted by the Commission after procedures
outlined in amended §9.20, §9.21, and new
§9.22 have been followed. If the tentative
approval is granted, construction may pro-
ceed at the applicant’s own risk that the ten-
tative approval may be revoked, final
approval may not be granted, and the appli-
cant may be required to remove the installa-
tion. The construction may not proceed until
tentative approval in writing has been re-
ceived by the applicant; that tentative ap-

proval may be revoked and all construction

must cease if it is determined the construction
requires nolification of additional property
owners, of if the completed installation varies
materially from the original submission; and
that the Commission must be notified of any
alterations or additions during construction.

The amendment to §9.24 replace existing
language (relating to insurance requirements
(moved to §9.19)), with language including
portions of what was §9.28 (relating to Public
Hearing), §9.29 (relating to Filings Required
for LP-Gas Installations), §9.30 (relating to
Submission of Drawings, Plans, Reports, and
Specifications), along with new language to
clarify that the Commission may call a hear-
ing if the notice requirements are not met,
proper objections have been filed, or it is
determined a hearing is necessary to investi-
gate the impact of the instaliation; that notice
shall be given to affected parties 21 days
prior to the hearing; that the hearing will be
conducted in accordance that the Administra-
tive Procedure and Texas Register Act; and
that tentative approval establishes a rebutta-
ble presumption that the applicant has com-
plied with the safety rules.

The amendment to §9.25 replaces existing
(language relating to limitation/avoidance of
licensee liability), which is moved o §9.18,
with new language relating to interim ap-
proval of stationary LP-gas installations, and
renames the section Interim Approval of Sta-
tionary LP-Gas Instalations. The new lan-
guage clarifies that after a public hearing, if

the Railroad Commission of Texas finds that -

the proposed installation complies with the
Safety Rulgs, the slatutes of the State of
Texas, and does not conslitute a danger to
the public health, safety, and welfare, it shall
grant interim approval to proceed with con-
struction of the installation; and that grants of
interim approval shall include & provision that
the interim approval may be suspended or
revoked if LP-gas is introduced into the con-
tainer prior to inspection by the Commission,
or an inspeciion indicates it is not installed in
compliance with the plans and specifications
for the instaliation, the Safety Rules or the
statutes of the State of Texas, or an inspec-
tion indicates the installation constitutes a
danger to the public health, safety, and wel-
fare.

The amendment to §9.28 replaces language
(relating to public hearing), whose provisions
have been rewritten in §§9.20-9.30, and indi-

cates that the Commission may waive the
requirement for final approval of an installa-
tion in case of emergency. The amendment
also renames the section Emergency Use of
Proposed Stationary LP-Gas Installations.

The amendment to §9.29 replaces existing
language (relating to filings required for LP-
gas installations) whose provisions have
been rewritten in §§9.20-9.30 with language
(relating to application for an exception to a
safety rule) moved from §9.21, and renames
the section Application for an Exception o a
Safety Rule.

The amendment to §9.30 replaces existing
language (relating to submission of drawings,
plans, reports, and specifications) whose pro-
visions have been rewritien in §§9.20-9.30
with language (relating to answer requirement
in commission-called hearings), moved from
§9.18, and renames the section Answer Re-
quirement in Commission-Called Hearings.

Thomas D. Petru, director, Liquefied Pelro-
leum Gas Division, has determined that for
the first five-year period the sections are in
effect there will be fiscal implications for state
and local governments as a result of enforc-
ing or administering the seclions; however,
due to the nature of the proposed changes, it
is impossible to specify the amount of that
impact.

Mr. Petru also has determined for each year ’

of the first five years the sections, are in effect
the public benefit anticipated as a result of
enforcing the rules will be an increase in
compliance due to more clearly understand-
able sections, a more efficient license appli-
cation process, and an increase in safety
afforded to the general public due to the up-
dated and revised safety requirements. There
will be an effect on small businesses; how-
ever, due 1o the nature of the proposed sec-
tions, it is impossible to specify the amount of
that impact. There is an anticipated economic
cost to persons required to comply with the
proposed sections; however, due to the na-
tura of the proposed changes, it is impossible

. 1o specify the amount of that impact.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days aiter publication in the Texas Regis-
ter. The Commission will consider all com-
ments filed relating to the previously
proposed amendments to these sections pub-
lished in the January 1, 1993, issue of the
Texas Register (18 TexReg 19).

The amendments are proposed under the
Texas Natural Resources Codse, §113. 051,
which authorizes the Raikoad Commission of
Texas to promulgate rules and standards re-
lated to the LP-gas industry and its “opera-
tions which will protect or tend fo protect the
health, safety, and welfare of the general pub-
lic.

$§9.1. Application of Rules and Severability.

(a) The Liquefied Petroleum Gas
Division (LP-Gas) safety rules are intended
to apply to the design, construction, loca-

tion, and operation of liquefied petroleum
gas systems, equipmeni, and appliances.
These standards do not apply to marine
terminals, natural gasoline plants, refineries,
tank farms, gas manufacturing plants, plants
engaged in processing liquefied petroleum
gases, or to railroad loading racks used in
connection with such establishments; pro-
vided that such standards shall apply to
truck loading racks.

(1)-(12) (No change.)

(13) Diyision XII. Division XII
applies to LP-gas automatic [fuel] dispens-
ers.

(14) «(15) (No change.)

(b) Severability. If any term,
clause, or provision of these rules is for
any reason declared invalid, the remain-
der of the provisions shall remain in full
force and effect and shall in no way be
affected, impaired, or invalidated.

§9.2. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Aggregate water capacity-The
sum of all individual container capacities
measured by weight or volume of water
in a battery at an installation.

Appliance-Any apparatus or fixture
excluding recreational vehicle gas appli-
ances that uses or consumes LP-gas. fur-
nished or supplied by an LP-gas system to
which it is connected or attached.

Approved-Authorized [for LP-gas
service and/or installation] by the commis-
sion,

Automatic dispenser-An LP-gas
dispenser which is operated by a member
of the general public and which requires
transaction authorization [A dispensing
device to which access is controlled by a
key, a card, or a code locking system, with-
out which the dispenser cannot be operat-
ed).

Auxiliary engine-An engine,
mounted on a vehicle, which is used for
purposes other than propelling the vehi-
cle..

Camping trailer-A vehicular por-
table unit mounted on wheels and con-
structed with collapsible partial side
walls which fold for towing by another
vehicle and unfold at the camp site to
provide temporary living quarters for
recreational, camping, or travel use.
(Also see definition of recreational vehicle
in this section).

Commercial installation-Any LP-
gas installation located on premises other
than a single-family dwelling used as a
residence, including, but not limited to, a
retail business establishment, school,
bulk storage facility, convalescent home,
hospital, retail LP-gas cylinder filling/ex-
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change operation, service station, forklift
refueling facility, or private motor/mobile
fuel cylinder filling operation.

Commission-[The Railrcad Com-
mission of Texas.] An operating division
of the Railroad Commission of Texas or
any of the division’s employees.

Coanection, gas supply-The ter-
minal end or connection to which a gas
supply connector is attached on a recre-
ational vehicle,

Connector, gas supply-Tubing or
pipe connecting a recreational vehicle to
a gas supply source.

Final approval-The authority is-
sued by the Commission allowing the in-
troduction of LP-gas into a container and
system.

Gas appliance-Ar appliance listed
for use only on a recreational vehicle
with LP-gas only or with both natural
gas and LP-gas (convertible from natural
gas to LP-gas and vice versa).

High pressure gas piping-piping
used for conveying LP-gas liquid or va-
por at pressures in excess of 50 psig.

Interim approval-The authority
issued by the Railroad Commission of
Texas, following a public hearing, allow-
ing construction of an LP-gas installa-
tion.

Low pressure gas piping-piping
used for conveying LP-gas liquid or va-
por at pressures of S0 psig or less.

Mass transit vehicle-any vehicle
which is owned or operated by a political
subdivision of a state, city, or county,
used primarily in the conveyance of the
general public,

Mobile fuel container-An LP-gas
container mounted on a vehicle to store
LP-gas as the fuel supply for uses other
than motor fuel.

Motor fuel container-An LP-gas
container mounted on a vehicle to store
LP-gas as the fuel supply to an engine
used to propel the vehicle,

Motor fuel system-An LP-gas sys-
tem, excluding the container, which sup-
plies LP-gas to an engine used to propel
the vehicle,

Motor home-A vehicular unit de-
signed to provide temporary living quar-
ters for recreational, camping, or travel
use built on or permanently attached to a
self-propelled motor vehicle chassis or on
a“chassis cab or van that is an integral
part of the completed vehicle, (Also see
the definition of recreational vehicle in
this section).

Person-An individual, partnesship,
firm, corporation, joint ventureship, associ-
ation, or any other business entity, a state
agency or institution, county, municipal-
ity, school district, or other governmental
subdivision, or licensee.

[Public  building-Any  building
where the public conducts business on the
premises, which includes all commercial in-

stallations such as, but not limited to, fork-
lift, private motor fuel, and cylinder filling
installations. A final determination as to
what constitutes a public building will be
made by the director.]

Public transportation vehicle-In-
cludes, but is not himited to, taxis, buses
(excluding school buses and mass transit
or special transit vehicles), airport cour-
tesy cars, and any other vehicle for hire
to transport persons.

Railroad Commission of Tex-
as-The members of the Railroad Com-
mission of Texas,

-Recreational vehicle-A vehicular-
type unit primarily designed as tempo-
rary living quarters for recreational,
camping, or travel use, which either has
its own motor power or is mounted on or
towed by another vehicle, including, but
not limited to, a travel trailer, camping
trailer, truck camper, and motor home.

School-A public or private institu-
tion which has been accredited through
the Texas Education Agency or the Texas
Private School Accreditation Commis-
sion.

School bus-A vehicle that is sold
or used for purposes that include carry-
ing studerits to and from school or re-
lated events.

Special transit vehicle-A vehicle
designed with limited passenger capacity
which is used by a school or mass transit
authority for special transit purposes,
such as transport of mobility impaired
persons, This type of vehicle is normally
a smaller version of the standard de-
signed school bus or mass transit vehicle.

Tentative approval-The authority
issued by the commission without a hear-
ing allowing construction of an LP-gas
installation,

Travel trailer-A vehicular unit,
mounted on wheels, designed to provide
temporary living quarters for recre-
ational, camping, or travel use, and of
such size or weight as not to require
special highway movement permits when
towed by a motorized vehicle, and of
gross trailer area less than 320 square
feet. (Also see the definition of recre-
ational vehicle in this section).

Truck camper-A portable unit
constructed to provide temporary living
quarters for recreational, travel, or
camping use, consisting of a rodf, floor,
and sides, designed to be loaded ento and
unloaded from the bed of a pick-up
truck. (Also see the definition of recre-
ational vehicle in this section.

§9.3. LP-Gas Report Forms. [Categories of
Licensees.] Under the provisions of the
Texas Natural Resources Code, Chapter
113, the Railroad Commission of Texas
has adopted by reference the following
forms for use by the Liquefied Petroleum

Gas (LP-Gas) Division. These forms are
available upon request directed to the
LP-Gas Division in Austin,

(1) LPG Form 1. Application
for License. (

(2) LPG Form lA. Branch
Qutlet List.

(3) LPG Form 3. Liquefied
Petroleum Gas License.

(49 LPG Form 4. Liguefied
Petroleum Gas Vehicle Identification.

(5) LPG Form 5. Manufactur-
er’s Data Report.

(6) LPG Form 7. Liquefied
Petroleum Gas Truck Registration.

(7) LPG Form 8. Manufactur-
er’s Report of Pressure Vessel Repair,
Modification, or Testing.

(8) LPG Form 8A. Report of
DOT Cylinder Repair.

(9) LPG Form 16. Applicdtion
for Examination.

(10) LPG Form 16A. Certi-
fied Employee Transfer Certification.

(11) LPG Form 16B. Applica-
tion for Examination Exemption by a
Master Journeyman Plumber or a Class
A or B Air Conditioning and Refrigera-
tion Contractor.,

(12) LPG Form 17. Report of
Odorization of Liquefied Petroleum
Gases.

(13) LPG Form 18. Statement
of Lost or Destroyed License.

(14) LPG Form 18B. State-
ment of Lost or Destroyed LPG Form

(15) LPG Form 19. Inventory
of Liquefied Petroleum Gas Bulk Storage
Plants.

(16) LPG Form 20. Report of
LP-Gas Incident/Accident.

(17) LPG Form 21. Notice of
Intent to Appear.

(18) LPG Form 22, Report of
LP-Gas Safety Rule Violation(s).

(19) LPG Form 23. Statement
in Lieu of Container Testing.

(20) LPG Form 25. Applica-
tion and Notice of Exception to the LP-
Gas Safety Rules.

(21) LPG Form 26. Franchise
Tax Certification.

(22) LPG Form 500. Applica-

‘tion for Tentative Approval.

(23) LPG Form 500A. Notice
of Proposed LP-Gas Installation,

(24) LPG Form 501. Comple-
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tion Report for Commercial Installations
of Less than 10,000 Gallons Aggregate
Water Capacity.

(25) LPG Form 503. Applica-
tior to Install an LP-Gas System on
School Bus, Mass Transit, or .Special
Transit Vehicle(s).

(26) LPG Form 504. Notice of
Subsequent Installation or Conversion.

(27) LPG Form 505. Testing
Procedures Certification,

(28) LPG Fourm 996A. Certifi-
cate of Insurance, Workers’ Compensa-
tion and Employer’s Liability.

(29) LPG Form 996B. State-
ment in Lieu of Workers’ Compensation
and Employer’s Liability Insurance.

(30) LPG Form 997A. Certifi-
cate of Insurance, Motor Vehicle Bodily
Injury, and Property Damage Liability.

(31)- LPG Form 997B. State-
ment in Lieu of Motor Vehicle Bodily
Injury, and Property Damage Liability
Insurance.

(32) LPG Form 998A. Certifi-
cate of Insurance, General Liability.

(33) LPG Form 998B. State-
ment in Lieu of General Liability Insur-
ance and/or Completed Operations and
Products Liability Insurance.

*  (34) LPG Form 999. Notice of
Insurance Cancellation.
[A prospective licensee may apply to the
LP-Gas Division for a license to engage in
one or more of the following categories.

[(1) Category A-Manufacturers
and/or fabricators, which covers the manu-
facture, fabrication, assembly, repair, instal-
lation, subframing, testing, and sale of LP-
gas containers, including LP-gas motor or
mobile fuel containers and systems, and the
repsir and installation of transport and
transfer systems.

[(2) Category B-Transport out-
fitters, which covers the subframing, test-
ing, and sale of LP-gas transport containers,
the testing of LP-gas storage containers, and
the installation, testing, and sale of LP-gas
motor or mobile fuel containers and sys-
tems, and the installation and repair of
transport systems, and motor or mobile fuel
systems.

i3 Category  C-Carriers,
which covers the transportation of LP-gas
by transport, including the loading and un-
loading of LP-gas, and the installation and
repair of transport systems.

[(4) Category D-General install-
ers and repairmen, which covers the sale,
service, and installation of containers, ex-
cluding motor fuel containers, and the ser-
vice, installatios, and repair of piping,

certain appliances as defined by rule, and
LP-gas systems, excluding motor fuel sys-
tems. The service and repair of an LP-gas
appliance not required by the manufacturer
to be vented to the atmosphere is exempt
from Category D licensing. The installation
of these unvented appliances to LP-gas sys-
tems by means of LP-gas appliance connec-
tors is also exempt from Category D
licensing.

[(5) Category E-Retail and
wholesale dealers, which covers the storage,
sale, transportation, and distribution of LP-
gas at retail and wholesale, and all other
activities included in this section, except the
manufacture, fabrication, assembly, repair,
subframing, and testing of LP-gas contain-
ers.

[(6) Category F-Cylinder ex-
changers, which covers the operation of a

-cylinder filling and contsiner .exchange

dealership, including cylinder filling, the
sale of bottled LP-gas in cylinders, and the
replacement of a cylinder valve.

[(7) Category G-Service station,
which covers the operation of an LP-gas
service station filling ASME containers de-
signed for motor or mobile fuel.

[(8) Category H-Cylinder deal-
ers, which covers the transportation and sale
of LP-gas in cylinders.

[(9) Category I-Service Station
and cylinder exchanges, which covers any
service station and cylinder activity set in
Category F and Category G of this section.

[(10) Category J-Service station
and cylinder dealerships, which covers the
operation of a cylinder filling and container
exchange dealership, including cylinder fill-
ing and the sale, transportation, installation,
and connection of LP-gas in cylinders, and
the replacement of cylinder valves, and the
operation of an LP-gas service station as set
out in Category G.

[(11) Category K-Distribution
system, which covers the sale and distribu-
tion of LP-gas through mains or pipes and
the installation and repair of LP-gas sys-
tems.

[(12) Category L-Carburetion,
which covers the sale and installation of
LP-gas motor or mobile fuel containers, and
the sale and installation of LP-gas motor
fuel systems.

[(13) Category M-Recreational
vehicle installers and repairmen, which cov-
ers the sale, service, and installation of rec-
reational vehicle containers, and the
installation, repair,and service of recre-
ational vehicle appliances, piping, and LP-
gas systems, including recreational vehicle
motor or mobile fuel systems and contain-
ers.

[(14) Category N-Manufactured

housing installers and repairmen, which
covers the service and installation of con-
tainers that supply fuel to manufactured
housing, and the installation, repair, and
service of appliances and piping systems for
manufactured housing.

[(15) Category O-Testing labo-
ratories, which covers the testing of an LP-
gas container for the purpose of determining
the safety of the container for LP-gas ser-
vice, including the necessary disconnection
and reconnection of LP-gas motor fuel sys-
tems or mobile fuel systems, transfer sys-
tems, and transport systems involved in the
testing of containers.}

.

§9.4. Categories of Licenses. [Require-
ments for testing] A prospective li-
censee may apply to the commission for a
license to engage in one or more of the
categories specified in paragraphs (1)-
(15) of this section. The licensing fee and
renewal fee is included in each category
for informational purposes only.

(1) Category A-Manufactur-
ers and/or fabricators, which covers the
manufacture, fabrication, assembly, re-
pair, installation, subframing, testing,
and sale of LP-gas containers, including
LP-gas motor or mobile fuel containers
and systems, and the repair and installa-
tion of transport and transfer systems.
Original license fee is $500; annual re-
newal fee is 300.

(2) Category B-Transport out-
fitters, which covers the subframing, test-
ing, and sale of LP-gas transport
containers, the testing of LP-gas storage
containers, and the installation, testing,

‘and sale of LP-gas motor or mobile fuel

containers and systems, and the installa-
tion and repair of transport systems, and
motor or mobile fuel systems. Original
license fee is $200; annual renewal fee is
100.

(3) Category C-Carriers,
which covers the transportation of LP-
gas by transport, including the loading
and unloading of LP-gas, and the instal-
lation and repair of transport systems,
griginal license fee is $500; renewal fee is

150.

(4) Category D-General in-
stallers and repairmen, which covers the
sale, service, and installation of contain-
ers, excluding motor fuel containers, and
the service, installation, and repair of
piping, certain appliances as defined by
rule, excluding recreational vehicle appli-
ances and LP-gas systems, and motor
fuel and recreational vehicle systems. The
service and repair of an LP-gas appliance
not required by the manufacturer to be
vented to the atmosphere is exempt from
Category D licensing. The installation of
these unvented appliances to LP-gas sys-
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tems by means ot LP-gas appliance con-
nectors is also exempt from Category D
licensing, Original license fee is $50; an-
nual renewal fee is $35.

(5)' Category E-Retail and
wholesale dealers, which covers the stor-
age, sale, transportation, and distribution
of LP-gas at retail and wholesale, and all
other activities included in this section,
except the manufacture, fabrication, as-
sembly, repair, subframing, and testing
of LP-gas containers. Original license fee
is $500; annual renewal fee is $150.

(6) Category F-Cylinder ex-
changers, which covers the operation of a
cylinder filling and container exchange
dealcrship, including cylinder filling, the
sale of LP-gas in cylinders, and the re-
placement of a cylinder valve. Original
license fee is $50; annual renewal fee is

$25.

(7) Category G-Service sta-
tion, which covers the operation of an
LP-gas service station filling ASME con-
tainers designed for motor or mobile fuel.
Original license fee is $50; annual re-
newal fee is $25.

8) Category H-Cylinder
dealers, which covers the transportation
and sale of LP-gas in cylinders. Original
:’cense fee is $500; annual renewal fee is

150.

(9) Category I-Service Station
and cylinder exchanges, which covers any
service station and cylinder activity set in
Category F and Category G of this sec-
tion. Original license fee is $75; annual
renewal fee is $35.

(10) Category J-Service. sta-
tion and cylinder dealerships, which cov-
ers the operation of a cylinder filling and
container exchange dealership, including
cylinder filling and the sale, transporta-
tion, installation, and connection of LP-
gas in cylinders, and the replacement of
cylinder valves, and the operation of an
LP-gas service station as set out in Cate-
gory G. Original license fee is $500; an-
nual renewal fee is $150.

(11) Category K-Distribution
system, which covers the sale and distri-
bution of LP-gas through mains or pipes
and the installation and repair of LP-gas
systems, Original license fee is $500; an-
nual renewal fee is $150.

(12) Category L-Carburetion,
which covers the sale and installation of
LP-gas motor or mobile fuel containers,
and the sale and installation of LP-gas
motor fuel systems, Original license fee is
$50; annual renewal fee is $25.

(13) Category M-Recreational
vehicle installers and repairmen, which
covers the sale, service, and installation

of recreational .vehicle containers, and
the installation, repair,and service of rec-
reational vehicle appliances, piping, and
LP-gas systems, including recreational
vehicle motor or mobile fuel systems and
containers. Original license fee is $50;
annual renewal fee is $35.

(14) Category  N-Manufac-
tured housing installers and repairmen,
which covers the service and installation
of containers that supply fuel to manu-
factured housing, and the installation, re-
pair, and service of appliances and piping
systems for manufactured housing. Origi-
nal license fee is $50; annual renewal fee
is $35.

(15) Category O-Testing la-
boratories, which covers the testing of an
LP-gas container for the purpose of de-
termining the safety of the container for
LP-gas service, including the necessary
disconnection and reconnection of LP-gas
motor fuel systems or mobile fuel sys-
tems, transfer systems, and transport sys-
tems involved in the testing of containers.
Original license fee is $100; annual re-
newal fee is $50. )

[(a) In addition to other licensing
requirements set out in the Texas Natural
Resources Code and the LP-gas Safety
Rules, any Category A, B, or O licensee
that proposes to determine the safety of an
LP-gas container for LP-gas service in the
State of Texas shall submit for division
approval a written detailed test manual cov-
ering all testing activities. Also, any testing
laboratory currently registered with the.divi-
sion or any Category A, B, or O licensee
that seeks to obtain or renew an LP-gas
license must submit its manual for division
approval prior to the issuance or renewal of
the applicable license. Procedures for hy-
drostatic testing must include the use of a
calibrated pressure chart recorder, Any rea-
sonable material may- be required by the
commission or division director in connec-
tion with division approval.

[(b) The registration for testing la-
boratories registered with the division on or
prior to August 26, 1991, shall continue in
effect until August 26, 1992, unless such
registration is revoked following a formal
hearing. Such registration will expire auto-
matically on August 26, 1992, and an appli-
cable license will be required for any
continued testing activities. All testing labo-
ratories operating under the extended regis-
tration prescribed by this section must
comply with the insurance requirements
pertaining to Category A licensees as set
out in the Texas Natural Resources Code,
§113.097 and §113.099, except that no
products liability insurance is required. All
certificates filed are subject to the insurance
conditions of the Texas Natural Resources
Code, §113.098.]

§9.5. Licensing Requirements. [Course of
Instruction.]

(a) Renewals, All licenses issued
under this chapter expire at midnight on
the 31st day of August of each year. The
commission shall not issue a license or
license renewal unless the applicant’s
representative has met the requirements
of subsection (b) of this section,

(1) The commission shall no-
tify the licensee of the impending license
expiration at least 15 days prior to the
expiration date.

(2) All renewals must be sub-
mitted to the commission along with the
renewal fee specified for informational
purposes in §9.4 of this title (relating to
Categories of Licensees) on or before the
31st day of August of each year in order
for the licensee to continue LP-gas re-
lated activities,

(3) Failure to meet the August
31st deadline set forth in this section shall
result in expiration of the license. If a
person’s license expires, that person shall
immediately cease performance of any
LP-gas related activities.

(4) If a person’s license has
been expired for less than 90 days, the
person shall submit a late filing penalty
of one-half the amount of the renewal fee,
Upon receipt of the renewal fee and late
filing penalty, the commission shall verify
that the person’s license has not been
suspended. revoked, or expired for more
than 2 years. After verification, if the
licensee has met all other requirements
for licensing, the commission shall renew
the license, and the person may resume
LP-gas related activities,

(5 If a person’s license has
been expired for more than 90 days but
less than 2 years, the person shall submit
a late filing penalty equal to the amount
of the renewal fee in addition to the re-
quired renewal fee. Upon receipt of the
renewal fee and late filing penalty, the
commission shall verify that the person’s
license has not been suspended, revoked,
or expired for more than two years. After
verification, if the licensee has met all
other requirements for licensing, the
commission shall renew the license, and
the person may resume LP-gas related
activities,

(6) If a person’s license has
been expired for more than 2 years, that
person may not renew and must comply
with the requirements for issuance of a
new license.

(b) Company Representative.

(1) Each cpplicant for a l-
cense or license renewal shall file with the
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commission an LPG Form 1, designating
a representative who shall be an owner
or employee of the licensee and shall be
directly responsible for actively supervis-
ing LP-gas operations of the licensee. A
licensee may have more than one repre-
sentative .

(2) An applicant for license
may not engage in LP-gas activities gov-
erned by the Texas Natural Resources
Code, Chapter 113, and the LP-Gas
Safety Rules, until its representative has
successfully completed the management
examination administered by the com-
mission or, in the case of an applicant for
a Category D license, has obtained a
General Installers and Repairmen Ex-
emption by following the requirements in
§9.6(b) of this title (relating to Examina-
tion for Certification and Course of In-
struction).

(3) The licensee shall notify
the commission in writing upon termina-
tion of its representative of record and
shall at the same time designate a re-
placement by submitting a new LPG
Form 1.

(4) The licensee must cease op-
erations if, at the termination of its rep-
resentative, there is mo other qualified
representative of the licensee acknowl-
edged and recorded by the commission at
its Austin office. The licensee may not
resume operation until such time as it has
a qualified representative. or unless it has
been granted an extension of time in
which to comply under the Texas Natural
Resources Code, Chapter 113. See §9.6 of
this title (relating to Examination for
Certification and Course of Instruction).

(c) Designation of Opérations Su-
pervisor (Branch Manager).

(1) The commission shall des-
ignate whether a site is an outlet for the
purpose of this chapter. Criteria used by
the commission in determining the desig-
nation of an outlet includes, but is not
limited to:

(A) distance from other
LP-gas activities operated by the licensee;

(B) whether the operation
is a duplicate of the home office opera-
tion; and .

(C) whether the operation
is directly supervised on a routine basis,

(2) A licensee maintaining
more than one outlet shall designate a
person as operations supervisor (Branch
Manager) at each outlet on an LPG Form
1A and submit the form to the commis-
sion. The operations of the licensee at the

outlet may mot commence or continue
when the operations supervisor has not
passed the management examwination as
administered by the commission or, in
the case of a Category D licensee only,
has not obtained a General Installers and
Repairmen Exemption by following the
procedures required in §9.6(b) of this ti-
tle (relating to Examination for Certifica-
tion and Course of Instruction).

(3) An operations supervisor
(Branch Manager) may be a repre-
sentative of the licensee, however, an in-
dividual may be designated as an
operations supervisor (Branch Manager)
at no more than one outlet.

(4) The operations supervisor
(Branch Manager) shall be directly re-
sponsible for actively supervising LP-gas
operations of the licensee at the desig-
nated outlet.

(d) In addition to complying with
other licensing requirements set out in
the Texas Natural Resources Code and
the LP-Gas Safety Rules, an applicant for
a. Category B or O license or renewal
shall have a properly completed LPG
Form 505 on file with the commission,
certifying they will follow the testing pro-
cedures indicated. The LPG Form 505
must be signed by the appropriate LP-
gas company representative(s) designated
on the LPG Form 1.

(e) An applicant for a Category A
license or renewal shall submit a legible
copy of its current American Society of
Mechanical Engineers (ASME) Boiler
and Pressure Vessel Code, Section VIII,
Division 1 certificate of authorization
and/or Department of Transportation
(DOT) authorization for the manufacture
of DOT cylinders for LP-gas service with
the LPG Form 1 if such document is not
already on file with the commission.

(1) A Category A licensee shall
have a current copy of the DOT authori-
zation referred to in this section on file
with the commission at all times. A li-
censee may not continue to operaté after
the expiration date of the DOT authori-
zation,

(2) If ASME is unable to issue
the renewed certificate of authorization
prior to the expiration date, the licensee
may request of the commission an exten-
sion of time past the expiration date, not
to exceed 60 calendar days. The licensee’s
request for extension shall be received by
the commission prior to the expiration
date of the ASME certificate of authori-
zation referred to this section. and shall
include a letter or statement from ASME
that the agency is unable to issue the
renewal certificate of authorization prior
to expiration and that a temporary exten-
sion will be granted for their purposes. A

licensee may not continue to operate after
the expiration date of an ASME certifi-
cate of authorization:

(A) unless a temporary ex-
tension has been granted by the commis-
sion; or .

(B) until a current ASME
certificate of authorization is filed.

(f) A Category A or B licensee
making repairs on ASME containers
shall submit a legible copy of its current
(R) certificate of authorization for the
repair of ASME containers by the Na-
tional Board of Boiler and Pressure Ves-
sel Inspectors. The licensee shall have a
current copy of the certificate of authori-
zation on file with the commission at ali
times,

[(a) No more than one year prior to

- taking the LP-gas management examina-

tion, all representatives and operations su-
pervisors for prospective Category D, E, F,
G. I, J, K, and L licensees shall attend and
complete an approved course of instruction.

[(b) However, any Category D, E,
F, G, 1.1, K, and L representative or opera-
tions supervisor who has been in a qualified
status for a minimum of three years with an
active licensee immediately prior to taking
the management examination for the cate-
gory of his qualified status shall not have to
attend the course of instruction.

[(c) ‘The Category E course of in-
struction shall be given in Austin at times to
be determined by the division director, and
shall be 2 minimum of 40 hours of class-
room instruction.

[(d) The course of instruction for
Category D, F, G, 1 J, K, and L repre-
sentatives or operations supervisors shall be
given monthly in selected sites around the
state and shall be a minimum of one hour
instruction effective September 1, 1990.

[(e) No course of instruction is re-
quired for Category A, B, C, and H repre-
sentatives and operations supervisors.

[(f) The director of the LP-gas divi-
sion may, for good cause shown, allow an
individual to become conditionally qualified
as a Category D, E, F, G, I, J, K, and L
representative or operations supervisor by
taking the management examination if that
individual attends and completes the appro-
priate course of instruction no more than
100 days after taking and passing the man-
agement examination. If such individual
fails to complete the course of instruction
within the time granted by the director, the
conditional qualification shall be voided.]

§9.6. Examination and Course of Instruc-
tion. [Examination and Notification Gener-
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ally.]
(a) Examination General Provi-

sions.
. (1) No person may work or be

employed in any capacity which requires
contact with LP-gas or LP-gas systems
until that person has submitted to and
successfully completed a commission ex-
amination which measures the compe-
tency of that person to perform the LP-
gas related activities anticipated, and
tests working knowledge of the Texas

.Natural Resources Code and the LP-Gas

Safety Rules related to the type of LP-gas
work anticipated. Table 1 of this section
sets forth specific requirements for exam-
ination for each category of license. This
section applies to all licensees and their
employees who perform LP-gas related
activities, and also applies to any ultimate
consumer who has purchased, leased, or
obtained other rights in any vessel de-
fined as an LP-gas transport by this
chapter, including any employee of such
ultimate consumer if that employee
drives or in any way operates such an
LP-gas transport. Driving a motor vehi-
cle powered by LP-gas or fueling of mo-
tor vehicles for an ultimate consumer by
the ultimate consumer or its employees
do not in themselves constitute LP-gas
related work. Only paragraph (2) of this
subsection applies to an employee of a
state agency or institution county, munic-
ipality school district, or other govern-
mental subdivision.

(2 Any employee of an ulti-
mate consumer or a state agency or insti-
tution, county municipality, school
district or other governmental subdivi-
sion not required to submit to examina-
tion under this section must be properly
supervised and trained in the installation,
maintenance and storage of LP-gas, LP-
gas systems, and vehicles fueled by LP-
gas, and in the operation of equipment
during the filling of and dispensing from
storage containers. Such training shall
also include the protection of containers
and equipment against mechanical injury
or tampering by unauthorized persons.

(3) Each person wishing to
submit to examination by the commission
shall file an LPG Form 16 with the com-
mission prior to examination.

(4) A licensee shall notify the
commission when a previously certified
person is hired by immediately filing an
LPG Form 16A with the commission. No-
tification must include the employee’s
name as recorded on a current driver’s
license or Texas Department of Public
Safety identification card, employee so-
cial security number name of previous
licensee-employer, and LP-pas related
work to be performed.

(5) All examinations will be
administered in Austin and at other se-
lected sites, when appropriate, unless an
applicant demonstrates good cause for
administering the examination elsewhere.
Good cause includes, but is not limited
to, severe economic hardship.

(6) Successful completion of
any required examination shall be cred-
ited to and accrue to the individual.

(7) Failure of any examination
shall immediately disqualify the person
from performing any LP-gas related ac-
tivities covered by the examination which
is failed. Any person who fails an exami-
nation administered by the commission
may not retake the same examination for
a period of at least 24 hours.

(8) Dates and locations of ex-
aminations shall be listed in a schedule
made annually by the commission. The
schedule shall be prepared no later than
November 15th of each year. The com-
mission shall post the schedule in its
Austin office and make a copy of it avail-
able to.any person who requests it.

(b) General Installers
Repairmen Exemption.

and

(1) Any person who is cur-
rently licensed as a master or journey-
man plumber by the Texas State Board
of Plumbing Examiners or who is cur-
rently licensed with a Class A or B Air
Conditioning and Refrigeration Contrac-
tors License issued by the Department of
Licensing and Regulation may apply for
and be granted an exemption to the Cate-
gory D management examination and
any service and installation employee ex-
amination excluding a carburetion exam-
ination, for those categories listed in
subsection (f)(3) of this section (Table 1)
of this section, and applicable seminar
requirements by submitiing to the com-
mission the following information:

(A) LPG Form 16B;

(B) a $15 original filing fee;
and

(C) any information the
commission may reasonably require.

(2) This exemption does not
become effective until the examination
exemption card is issued by the commis-
sion,

(3) Exempted individuals as
noted in paragraph (1) of this subsection
cannot perform LP-gas related activities
until that individual’s company complies
with all other applicable licensing re-
quirements.

(4) The examination exemp-
tion accrues to the applicant and is non-
transferable.

(5) Any person granted such
exemption must maintain certified status
at all times. Upon failure to maintain
certified status, all affected LP-gas opera-
tions must cease immediately until
proper status has been regained.

(6) In order to maintain certi-
fied status, each person issued an exami-
nation exemption card shall pay a $10 fee
annually to the commission on or before
the 31st day of May of each year. If both
of these items are not received by the
deadline, that person shall cease per-
forming all LP-gas related activities
granted by this exemption and may not
resume such activities until that person is
in receipt of the examination exemption
card. Late renewals are permitted for a
period not to exceed 2 years by paying a
late filing penalty plus the yearly renewal
fee(s) as follows.

(A) The applicant’s exemp-
tion has been expired for not longer than
92 days, the applicant’s penalty fee is $10
plus a $10 annual fee.

(B) The applicant’s exemp-
tion has been expired for greater than 92
days, but not longer than 2 years, the
applicant’s penalty fee is $25 plus a $10
annual fee. If an applicant’s exemption
has been expired for longer than 2 years,
the applicant cannot renew the exemp-
tion and must apply for a new original
exemption,

(7) Each applicant for license
who plans to substitute a person as noted
in subsection (b)(1) of §9. 5 of this title
(relating to Licensing Requirements) for
its company representative may do so
provided that person complies with all of
the other requirements of a licensee’s
company representative as noted in §9.5
of this title (relating to Licensing Re-
quirements) and subsection (f)(3) (Table
1) of this section.

(8) Each applicant for license
who substitutes a person as noted in sub-
section (b)(1) of §9.5 of this title (relating
to Licensing Requirements) may do so
provided the person(s) listed on LPG
Form 1A complies with all of the other
requirements of a licensee’s operations
supervisor(s) as noted in §9.5 of this title
(relating to Licensing Requirements) and
subsection (f)(3) (Table 1) of this section.

(9) Any person who is issued
this exemption agrees to comply with the
current edition of the LP-Gas Safety
Rules. In the event the exempt individual
surrenders, fails to remew, or has the
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license revoked either by the Texas State
Board of Plumbing Examiners or Depart-
ment of Licensing and Regulation, that
person will immediately cease performing
any LP-gas activity granted by this sec-
tion, The examination exemption card
must be returned immediately to the

commission and all rights and privileges -

surrendered. _
(¢) Trainees.

(1) Notwithstanding the exam-
ination requirements set forth in this sec-
tion, a licensee or ultimate consumer may
employ an individual as a trainee for a
period not to exceed 45, days without
that person having successfully com-
pleted the necessary examination, subject
to the following conditions:

(A) The trainee must be di-
rectly and individually supervised at all
times by a person who has successfully
completed the commission examination
for the areas of work being performed by
the trainee. Refer to Table 1 of this sec-
tion for those LP-gas related activities for
which a person must be certified or a
trainee can perform under direct super-
vision.

(B) The licensee or ultimate
consumer shall ensure that an LPG Form
16 is on file with the compission for each
employee in training at the time that the
trainee begins supervised LP-gas activi-
ties,

(C) No ftrainee may per-
form any work for which he or she is not
currently certified while unsupervised, if
such werk involves LP-gas activities.

(2) A trainee who takes a com-
mission examination, and who fails the
examination shall cease to perform any
LP-gas related activities covered by the
examination failed. A trainee who has
been in training for a total period of 45
days, in any combination and with any
number of employers, shall cease to per-
form any LP-gas activities for which he
or she is not currently certified.

(3) A trainee who continues to
work in violation of this subsection may
be held responsible for the violation, An
employer who employs a person in viola-
tion of this subsection may be held re-
sponsible for the violation. Possible
penalties for violation are set forth in the
Texas Natural Resources Code, Chapter
113. The commission may call an admin-
istrative hearing to show cause why a
license should mnot be subject to revoca-
tion, suspension, or probation, or any
combination of these penalties.

(d) Examination fees. Each ap-
plicant shall pay to the commission the
examination fee specified in subsection
(f)(3) (Table 1) of this section in advance
for each required examination, The fee is
non-refundable and if an applicant fails
an examination, they shall pay the full
examination fee for each subsequent ex-
amination,

(e) Renewal of certified status.

. (1) Inm order to maintain certi-
fied status, each persor who has been
qualified by examination shall pay the
annual fee specified in subsection (f)(3)
(Table 1) of this section to the commis-
sion on or before the 31st day of May of
each year,

(2) Failure to meet the May
31st renewal deadline set forth in this
section shall result in a lapse of certifica-
tion, Failure to meet the August 31st of
eachk year deadline discussed in para-
graph (3) of this section shall result in the
expiration of certification. If a person’s
certification has been expired for more
than 2 years, that person must comply
with the requirements of subsection (a) of
this section. If a person’s certification
lapses or expires, that person shall imme-
diately cease performance of any LP-gas
activities that require certification, Certi-
fied status may be regained only by suc-
cessfully completing the examination
required for the certification, and meet-
ing the requirements of paragraph (3) of
this subsection.

(3) . Any lapsed or expired re-
newals submitted after May 31st of each
year shall include a $10 Iate filing penalty
in addition to the renewal fee, proof of

‘successful completion of the examination

required for the certification, and be re-
ceived in the commission’s Austin office
no later than midnight nf the 31st day of
August of each year. Uo.~ receipt of the
renewal fee late filing penalty, and proof
of successful completion of the examina-
tion required for the certification the
commission shall verify tkat the person’s
certification has not been suspended, re-
voked, or expired for more than two
years. After verification, the commission
shall renew the certification and the per-
son may resume LP-gas activities,

(f) Course of instruction.

(1) Dates and locations of
courses of instruction and seminars shall
be listed in a schedule made annually by
the commission. The schedule shail be
prepared no later than November 15th of
each year shall be posted ie the commis-
sion’s Austin office, and shall be made
available to any person who requests one.

(2) The one-hour course of in-
struction referenced in Table 1 of this
section shall be held in Austin and other
selected sites around the state,

(3) The Category E course of
instruction referenced in Table 1 of this
section shall be held in Austin or any
other facility of the Railroad Commission
of Texas at times to be determined by the
commission, and shall be a minimum of
40 hours of classroom instruction.
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[(a) Each individual wishing to sub-
mit to examination by the LP-Gas Division
shall file with the division, LPG Form 16
prior to the examination and within any
deadlines established by the division.

[(b) The LP-Gas Division will ad-
minister all examinations in Austin and at
other selected sites, when appropriate, un-
less an applicant demonstrates good cause
for administering examination elsewhere,
Good cause includes, but is not limited to,
severe economic hardship.

[(c) Satisfactory completion of any
required examination shall accrue to the
individual.

[(d) Failure of any examination
shall immediately disqualify the individual
from performing any LP-gas related activi-
ties covered by the examination which is
failed. ‘

[(e) Information regarding exami-
nations may be acquired from the Austin
office of the LP-Gas Division,

[(f) Any individual who fails io
pass any test administered by the LP-Gas
Division may not be re-examined for a
period of at least 24 hours.

[(g) A licensee shall notify the LP-
Gas Division when a previously qualified
person is hired, by immediately filing a
Form 16-A with the division.

[(h) Any notice, application, or
statement submitted to the LP-Gas Division
shall have effect only on the date of receipt
in the Austin office, and not on the date of
mailing. In this regard, the division charges
the licensee with the duty to ensure by
whatever means necessary that correspon-

dence reaches the division promptly. Notice.

may be received by United States mail, by
telegram, or by private postal carrier at the
Austin office of the division. Notice may
also be delivered in person or by any other
appropriate means.

[(i) Each person qualified by exam-
ination for a management level Category D,
E,F, G, orI, and all employees qualified by
examination for delivery truck driver, ser-
vice and installation, DOT cylinder filling,
and motor/mobile fuel dispensing must pass
a subsequent examination or participate in a
required seminar every fourth calendar year
beginning with the fourth year following
year of qualification. (For example: a per-
son qualified in 1988 must attend another
requalification seminar or pass a subsequent
examingtion in 1992).

[(§) Dates and locations of examina-
tions and, seminars shall be listed in a
schedule made annually by the division.
This schedule will be prepared no later than
November 15th of each year and shall state
who is required to take examinations or

participate in seminars. The division shall
post the schedule in its Austin office and
shall make the same available to any indi-
vidual who requests one.

[(k) In order to maintain qualified
status, each person who has been qualified
by examination shall pay the sum of $10
annually to the division, on or before the
31st day of May. If this fee is not received
by the deadline, that person shall cease

“performing all LP-Gas related activities.

Upon receipt of the $10 fee, plus a $10 late
filing penalty in the Austin office, which
must be received by midnight the 31st day
of August of each year, that person may
resume performing LP-gas activities.

[(1) Pailure to meet a deadline set
forth in this section shall result in a lapse of
qualification. If a person suffers a lapse in
qualification, that person must immediately
cease performance of any LP-Gas related
activities which require qualifications. Once
lapsed, qualified status can only be regained
by passing an appropriate examination.]

§9.7. Denial, Suspension, or Revocations
of Licenses or Certifications; Hearing.
[Examination of Representative.]

(a) Denial of license or license
renewal.

(1) Any applicant for license
or license renewal failing to meet the
requirements of §9.5 of this title (relating
to Licensing Requirements), §9.6 of this
title (relating to Examination for Certifi-
cation and Course of Instruction), or
§9.19 of this title (relating to Insurance
Requirements), may be denied the license
or license renewal,

(2) If the commission deter-
mines that an applicant for license or
license renewal has not met the require-
ments of §§9. 5 9.6, or 9.19 of this title
(relating to General Applicability and
Requirements), the commission shall no-
tify the applicant in writing of the rea-
sons for denial. The notice must advise
the person that the application may be
resubmitted within 30 days of receipt of
the denial with all cited deficiencies cor-
rected, or, if the person disagrees with
the commission’s determination, that
person may request a hearing on the
matter within 30 days of receipt of the
notice of denial.

(3) If a person resubmits the
application for license or license renewal
within 30 days of receipt of the denial
with all deficiencies corrected, the com-
mission shall issue the license or license
renewal.

(b) Hearing regarding deanial of
license or license renewal.

(1) An applicant receiving a

notice of denial of a license or license
renewal may request a hearing to deter-
mine whether the applicant did comply in
all respects with the requirements for the
category or categories of license sought,
The request for hearing must be in writ-
ing, must refer to the specific require-
ments the applicant claims were met, and
must be received in the commission’s
Austin office within 30 days of the appli-
cant’s receipt of the notification of denial.

(2) Upon receipt of a request
complying with paragraph (1) of this sub-
section, the Railroad Commission of
Texas shall schedule a hearing within 30
days following the receipt of the request
for hearing to determine the applicant’s
compliance or non-compliance with the
licensing requirements for the category
or categories of license sought.

(3) K, after hearing, the Rail-
read Commission of Texas finds the ap-
plicant’s claim has been supported, it
shall enter an order in its records to that
effect, noting the category or categories
of license for which the applicant is enti-
tled to be licensed, and the license(s) or
renewal(s) shall be issued.

(4) I, after hearing, the Rail-
road Commission of Texas finds that the
applicant is not qualified for the license
or license renewal in the category or cate-
gories of license sought, it shall likewise
enter an order in its records to that ef-
fect, and no license or renewal may be
issued to the applicant,

(c) Suspension and revocation of
licenses and certifications,

(1) If the commission finds by
means including, but not limited to, in-
spection, review of required documents
submitted, or complaint by a member of
the general public or any other person, a
probable or actual violation of or non-
compliance with Chapter 113 of the
Texas Natural Resources Code or the LP-
Gas Safety Rules, it shall notify the Li-
censee or certified person of the alleged
viclatior or noncompliance in writing.

(2) The notice shall specify
the acts, omissions, or conduct constitut-
ing the alleged violation or noncompli-
ance and shall designate a date not less
than 30 days or more than 45 days after
the licensee or certified person receives
the notice by which the violation or non-
compliance must be corrected or discon-
tinued. If the commission determines the
violation or noncompliance may pose im-
minent peril to the health, safety, or wel-
fare of the general public, the
commission may notify the licensee or
certified person orally with instruction to
immediately cease the violation or non-
compliance. When oral notice is given,
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the commission shall follow it with writ-
ten notification no later than five days
after the oral notification.

(3) The licensee or certified
person shall either report the correction
or discontinuance of the violation or non-
compliance within the time frame speci-
fied in the notice or request an extension
of time in which to comply. The request
for extension of the time to comply must
be received by the commission within the
same time frame specified in the notice
for correction or discontinuance.

(d) Hearing regarding suspension
or revocation of licenses and certifica-
tions.

(1) If a licensee or certified
person disagrees with the determination
of the commission under this section, that
person may request a public hearing on
the matter to be conducted in compliance
with the Administrative Procedure and
Texas Register Act, the General Rules of
Practice and Procedure of the Railroad
Commission of Texas, and any other ap-
plicable rules. The request must be in
writing, must refer to the specific rules or
statutes the licensee or certified person
claims to have complied with, and must
be received by the commission within 30
days of the licensee’s or certified person’s
receipt of the notice of violation or non-
compliance.

(2) If the Railroad Commis-
sion of Texas determines that the licensee
or certified person may not comply
within the specified time, the Railroad
Commission of Texas may enter an order
calling a public hearing to be conducted
in compliance with the Administrative
Procedure and Texas Register Act, the
General Rules of Practice and Procedure
of the Railroad Commission of Texas,
and any other applicable rules.

[(a) [Each applicant for a license or
license renewal shall file with the division
LPG Form 1, designating a representative
who shall be an owner or employee of the
licensee and shall be directly responsible for
actively supervising LP-gas operations of
the licensee.

[(b) An applicant for license may
not engage in LP-gas related activities gov-
emed by the Texas Natural Resources
Code, Chapter 113, until its representative
has passed the management examination ad-
ministered by the LP-Gas Division. The
division shall not issue or renew a license
unless the representative has passed this
examination,

[(c) The licensee shall notify the
LP-Gas Division in writing upon termina-
tion of its representative of record and shall
at the same time designate a replacement by
submitting a new LPG Form 1.

[(d) The licensee must cease opera-
tions if, at the termination of its repre-
sentative, there is no other qualified
representative of the licensee acknowledged
and recorded by the LP-Gas Division at its
Austin office. The licensee may not resume
operation until such time as it has a quali-
fied representative, or unless it has been
granted an extension of time in which to
comply under the Texas Natural Resources
Code, Chapter 113,

[(e) The operations supervisor shall
be directly responsible for actively supervis-
ing LP-gas operations of the licensee at the
designated outlet.]

§9.14. Franchise Tax Certification and As-
sumed Name Certificates.{SeverabiIify].

(a) Any applicant for an original
or renewal license that is a corporation
or limited liability company must file
LPG Form 26 with the commission prior
to the issuance of such license certifying
that its Texas franchise taxes are current
or such taxes are not applicable to the
company. An applicant may file a Certifi-

- cate of Account Status issued by the of-

fice of the Comptroller of Public
Accounts with the commission as an al-
ternative to filing the LPG Form 26.
Making a false statement as to franchise
tax status is grounds for the denial, sus-
pension; or revocation of the license
granted by the commission.

(b) Any applicant for license
must list all names on LPG Form 1 under
which LP-gas related activities requiring
licensing are to be conducted. Any com-
pany performing LP-gas activities under
an assumed name (doing business as)
must file copies of the assumed name
certificates which are required to be filed
with the respective county clerk’s office
and/or the Secretary or State’s office
with the commission. [If any term, clause
or provision of these rules is for any reason
declared invalid, the remainder of the provi-
sions shall remain in full force and effect
and shall in no way be affected, impaired,
or invalidated.]

§9.15. Registration of LP-Gas
Transport.[LP-Gas Report Forms.]

(a) Each transport truck, trailer,
or other motor vehicle equipped with an
LP-gas cargo tank and each truck used
principally for transporting LP-gas in
portable containers shall be registered
with the commission.

(b) A licensee who has purchased,
leased or obtained other rights to use any
unit described in subsection (a) of this
section shall register that umit in the
name or names under which the licensee
conducts business before the transporta-

tion of LP-gas by means of that unit.

() Am ultimate consumer of
LP-gas who has ‘purchased, leased, or
obtained other rights to use any unit de-
scribed in subséction (a) of this section
shall register that unit in the person’s
name before transportation of LP-gas by
means of that uait on public roads or
highways.

(d) The registration fee for each
unit is $150 a year for any LP-gas cargo
trailer or semitrailer and $109 a year for
any bobtail or cylinder delivery unit.
Such fee must be paid in full before any
unit may be registered or re-registered.
[Under the provisions of the Texas Natural
Resources Code, Chapter 113, the Railroad
Commission of Texas has adopted by refer-
ence the following forms for use by the
Liquefied Petroleum Gas (LP-Gas) Divi-
sion. These forms are available to the public
upon request to the LP-Gas Division in
Austin:

[(1) LPG Form 1. Application
for License;

[(2) LPG Form 1A. Branch Out-
let List;

[(3) LPG Form 3. Liquefied Pe-
troleum Gas License;

[4) LPG Form 4. Liquefied Pe-
troleum Gas Vehicle Identification;

[(5) LPG Form 5. Manufactur-
er's Data Report, which shall be filed
within 10 days after sale of containers by
the manufacturer;

[(6) LPG Form 7. Liquefied Pe-
troleym Gas Truck Registration;

[(?) LPG Form 8. Manufactur-

. er's Report of Pressure Vessel Repair, Mod-

ification, or Testing;

[(8 LPG Form 8A. Report of
DOT Cylinder Repair;

[(9) LPG Form 16. Application
for Examination;

[(10) LPG Form 16A. Qualified
Employee Transfer Certification;

[(11) LPG Form 16B. Applica-
tion for Examination Exemption by a Mas-
ter or Journeyman Plumber or a Class A or
B Air Conditioning and Refrigeration Con-
tractor;

[(12) LPG Form 17. Report of
Odorization of Liquefied Petroleum Gases,
which shall be filed within 30 days follow-
ing calendar quarters ending March 31,
June 30, September 30, and December 31,
by any persons, firms, or corporations who
odorize liquefied petroleum gases;

[(13) LPG Form 18. Statement
of Lost or Destroyed License;

[(14) LPG Form 18B. State-
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ment of Lost or Destroyed LPG Form 4
Decal;

[(15)
of Liquefied Petroleum Gas Bulk Storage
Plants;

{(16) LPG Form 20. Report of
LP-Gas Incident/Accident;

[(17). LPG Form 21. Notice of
Intent to Appear (see §9.18 of this title
(relating to Answer Requirement in
Commission-Called Hearing));

[(18) LPG Form 22. Report of
LP-Gas Safety Rule Violation(s);

[(19) LPG Form 23. Statement

in Lieu of Container Testing;

[(20) LPG Form 25. Application
and Notice of Exception to the LP-Gas
Safety Rules;

{(21) LPG Form 26. Franchise
Tax Certification;

[(22) LPG Form 500. Applica-
tion for Tentative Approval;

[(23) LPG Form 500a. Notice of

LP-Gas Installation;

[(24) LPG Form 501. Comple-
tion Report; )
[(25) LPG Form 502. Applica-

tion for Liquefied Petroleum Gas Equip-
ment and Component Approval;

[(26) LPG Form 503. Applica-
tion to Install an LP-Gas System on School
Bus/Mass Transit Vehicles;

(27) LPG Form 504. Notice of
Subsequent Installation or Conversion by
the Same Ultimate Consumer or Licensee;

[(28) LPG Form 996A. Certifi-
cate of Insurance, Worker's Compensation
and Employer’s Liability;

[(29) LPG Form 996B. State-
ment in Lieu of Worker's Compensation
and Employer’s Liability Insurance;

[(30) LPG Form 997A. Certifi-
cate of Insurance, Motor Vehicle Bodily
Injury, and Property Damage Liability;

[(31) LPG Form 997B. State-
ment in Lieu of Motor Vehicle Bodily In-
jury, and Property Damage Liability
Insurance;

[(32) LPG Form 998A. Certifi-
cate of Insurance, General Liability;

[(33) LPG Form 998B. State-
ment in Lieu of General Liability Insurance
and/or Completed Operations and Products
Liability Insurance;

[(34) LPG Form 999. Notice of
Insurance Cancellation.}

§9.16. Changes in Ownership and/or Form

LPG Form 19. Inventory .

of Dealership [Franchise Tax Centification
and Assumed Name Centficate].

(a) Tranafer of dealership out-
let/location(s) by sale, lease, or gift.

(1) Licensing. The purchaser,
lessee, or donee of any dealership outlet
or location shall apply for and be issued
an LP-gas license prior to engaging in
any dealership operation which requires
such a license.

(2) Notice. The purchaser, les-
see, or donee of any dealership outlet or
location or the authorized representative
thereof shall notify’ the commission by
certified mail of a completed transfer of
such outlet or location prior to engaging
in any operation through that outlet or
location which requires an LP-gas li-
cense,

(b)  Other changes in ownership.

(1) Licensing. Upon the death
of a sole proprietor or partner, or the
dissolution of a corporation or partner-
ship, or any change in members of a
partnership, or other change in owaer-
ship not specifically provided for else-
where in this section, all operations of the
previously existing dealership which re-
quire an LP-gas license shall cease imme-
diately and no operation shall resume
until an LP-gas license is issued to the
successor(s) in interest and the notice re-
quirement of paragraph (2) of this sub-
section has been satisfied.

(2) Notice, An authorized rep-
resentative of the previously existing
dealership or of successor(s) in interest
shall notify the commission by certified
mail of the death of a sole proprietor or
partner, or the dissolution of a partaner-
ship or corporation, or any change in
partnership members, or other change in
ownership not specifically provided for
elsewhere in this section.

(3) Chkange in partoership
members, A change in members of a
partnership occurs upon the death, with-
drawal, expulsion, or addition of a part-
ner.,

() Change in dealership business
form.

(1) Licensing. When a dealer-
ship converts from one business entity
into a different kind of business entity the
resulting dealership must apply for and
be issued a license before engaging in any
operation which requires an LP-gas li-
cense.

(2) Notice. A dealership’s au-
thorized representative shall notify the
commission by certified mail of an ac-
complished change in business form be-
fore the dealership, as altered, engages in
any operation requiring an LP-gas li-

cense.

[(a) Any applicant for an original or
renewal license must file LPG Form 26,
Franchise Tax Certification, with this office
prior to the issuance of such license, certify-
ing that its Texas franchise taxes are current
or such taxes are not applicable to his com-
pany. Making a false statement as to fran-
chise tax status is grounds for the denial,
suspension, or revocation of the hcense
granted by this division.

[(b) Any applicant for license must
list all names on LPG Form 1, Application
for License, under which LP-gas related
activities requiring licensing are to be con-
ducted. Any company performing LP-gas
activities under an assumed name (domg
business as) must file with this office copies
of the assumed name certificates which are
required to be filed with the respective
county clerk’s office and/or the secretary of
states office.)

§9.17. Dealership Name Change [Registra-
tion of LP-Gas Transport].

(a) Duty to report. A licensee
shall file the following forms, evidencing
any change in the licensee’s name(s), with
the commission prior to engaging, under
such name(s), in operations that require
an LP-gas license:

(1) an amended application
for license;

(2) a copy of the licensee’s Ar-
ticles of Amendments reflecting the name
change; and

(3) certificates of insurance or
affidavits, or both, in lieu of insurance
(where permitted by §9.19 of this title
(relating to Insurance Requirements)).

{b) Duty to re-register. A licensee
operating under a changed name(s) shall
cause the re-registration of any LP-gas
transport/delivery trailer or other motor
vehicle or both, in the changed name(s)
by filing an amended LPG Form 7 with
the commission prior to the use of any
such unit in the transport or delivery of
LP-gas.

[(a) Each transport truck, trailer, or
other motor vehicle equipped with an LP-
gas cargo tank and each truck used princi-
pally for transporting LP-gas in portable
containers shall be registered with the com-
mission.

[(b) A licensee who has purchased,
leased, or obtained other rights to use any
unit described in subsection (a) of this sec-
tion shall register that unit in the name or
names under which the licensee conducts
business before the transportation of LP-gas
by means of that unit.

[(c) An ultimate consumer of LP-
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gas who has purchased, leased, or obtained
other rights to use any unit described in
subsection (a) of this section shall register
that unit in the person’s name before trans-
portation of LP-gas by means of that unit on
public roads or highways.

[(d) The registration fee for each
unit is $150 a year for any LP-gas cargo
trailer or semitrailer and $100 a year for any
bobtail or cylinder delivery unit. Such fee
must be paid in full before any unit may be
registered or re-registered.]

§9.18. Limitation/Avoidance of Licensee
Liability = [Answer  Requirement  in
Commission-Called Hearing].

(2) An LP-gas licensee may not
limit or avoid its liability or that of its
insurer for damages proximately result-
ing from any negligent act or acts of the
licensee.

(b) An attempt to limit or avoid
liability before the negligent act or acts
through indemnity clauses or otherwise,
shall be null and void.

(c) This section does not apply to
negotiations or settlements or both, made
subsequent to a licensee’s negligent act or
acts.

(d) To the extent that any dam-
age, occurring during or subsequent to
any of the following acts, does not proxi-
mately result from any negligent act of
the licensee, the licensee may limit liabil-
ity based upon:

(1) unauthorized unsafe, or
improper application of LP-gas or any
LP-gas system or equipment by any user
or other person;

(2) any use or operation of
LP-gas or any LP-gas system or equip-
ment contrary to specific representations
made by any user or other person to an
LP-gas licensee during or preceding in-
stallation or servicing of such LPP-gas sys-
tem or equipment and relied upon by
such LP-gas licensee in selecting, design-
ing, installing, or servicing such system
or equipment; or

(3) any modification, change,
installation, alteration tampering, or
other action by any unlicensed person, to
or upon any LP-gas system or equip-
ment.

[(a) Filing of answer. The respon-
dent/dealership in any cause of action for
which notice of hearing has been served and
which cites such dealership to be in viola-
tion of the LP-Gas Code or any rule or
standard promulgated by the Raiiroad Com-
mission of Texas pursuant to its statutory
authority shall have 5 days from the date
notice is received to file an answer to the
charge or charges set out therein with the

LP Gas Division. Filing under this section
shall be deemed accomplished when an an-
swer is posted with the United States mail
before or on due date, properly addressed
and stamped with sufficient postage, or at
such other time as an answer is physically
delivered to %2 LP-Gas Division, which-
ever occurs first, Bxtension of time for fil-
ing an answer shall be considered upon
motion and granted for good cause where it
should appear that time for filing is insuffi-
cient. Motions for postponement of hearing
date will be granted for good cause where it
should sppear that time for filing under
these rules cannot otherwise be met or
where other grounds for postponement ex-
ist.

[(b) Content of answer. The answer
shall contain & written statement signed by
one authorized to bind the respondent/deal-
ership which shall admit or deny, in whole
or in part, the charge or charges stated in
the notice of hearing or shall state the rea-
son or reasons why it can neither admit nor
deny the charges against it and shall specifi-
cally state that part, including any allegation
of fact made therein, which is denied where
the charge or charges are disputed in part
only. In the event that the respondent denies
all or part of the charge(s) contained in the
notice of hearing, the answer shall contain a
concise account of the facts which the re-
spondent contends will refute all or any part
of the charge(s) against it. The respondent
may additionally plead in his answer as
many several matters, whether of law or
fact, as he may think necessary for his
defense. Further, the answer shall contain a
waiver of attorney where the respon-
dent/dealership does not choose to be repre-
sented by counsel at hearing; such waiver
will not deny the respondent the right to
legal representation should the respondent
actually appear at hearing with or through
an attorney. The answer shall also contain a
statement of respondent’s intent to appear at
hearing or, alternatively, its decision to suf-
fer a default judgment.

[(c) Amendments to answer. The
answer may be amended at any time prior
to or on the date for filing such pleading
and thereafter with consent of all parties or
upon finding that ameridment will not oper-
ate to prejudice or unduly,surprise any party
to the cause of action.

[(d) Form of answer. An answer
made pursuant to this section may be made
on LPG Form Number 21, adopted for use
by the LP-Gas Division and available to the
public upon request directed to such divi-
sion in Austin, Texas. Alternatively, a re-
spondent may submit the information
required by subsection (b) of this section on
8-172 inch. by 1l-inch or 8-1/2 inch by
14-inch paper, making reference to the deal-
ership name and the docket number in the
cause.]

§9.19. Insurance Requirements [Changes
in Ownership andlor Form of Dealership].

(a) Pursuant to the Texas Natural
Resources Code, Chapter 113, the Rail-
road Commission of Texas has adopted
the minimum smounts of insurance for
LP-gas licensees licensed by the State of
Texas specified in subsection (g) (Table 1)
of this section, A valid certificate of in-
surance shall be filed with the commis-
sion before it grants or renews a license,

(b) Each certificate of insurance
filed with the commission must have one
of the endorsements specified in subsec-
tion (g) (Table 1) of this section attached
to the policy, and the endorsements may
not be cancelled without cancellation of
the policy to which it is attached.

(c) Each endorsement issued and
attached to a certificate of insurance re-
quires the insurance carrier, noted as
company on the certificate of insurance,
to give the commission 30 days written
notice before the insurance cancellation.
The 30-day notice commences to run
from the date the notice is actually re-
ceived by the commission,

(d) A licensee or applicant for a
license that does not employ or contem-
plate employing any employee in LP-gas
related activities may file LPG Form
996B in lieu of a certificate of workers’
compensation, including employers liabil-
ity insurance. The licensee or applicant
for license must file the required insur-
ance certificate with the commission be-
fore hiring any person as a dealership
employee.

() A Category C, E, H, or ]
licensee or applicant for a license or ulti-
mate consumer that does not operate or
contemplate operating a motor vehicle
equipped with an LP-gas cargo container
or does not transport or contemplate
transporting LP-gas by vehicle in any
manner may file LPG Form 997B in lieu
of a certificate of motor vehicle bodily
injury and property damage insurance, if
this certificate is not otherwise required.
The licensee or applicant for a license
must file the required insurance certifi-
cate with the commission before operat-
ing a motor vehicle equipped with an LP-
gas cargo container or transporting LP-
gas by vehicle in any manner.

() A Category A, B, C, E, or O,
licensee or applicant for a license that
does not engage in or contemplate engag-
ing in any LP-gas operations that would
be covered by completed operations and
products liability insurance may file LPG
Form 998B in lieu of a certificate of com-
pleted operations and products liability
insurance. The licensee or applicant for a
license must file the required insurance
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certificate with the commission before en-
gaging in any operations that require
completed operations and products liabil-
ity insurance.

(®) A licensee or applicant for a
license that does not engage in or contem-
. plate engaging in any operations that
would be covered by general liability in-
surance may file LPG Form 998B in lieu
of a certificate of general liability insur-
ance. The licensee or applicant for a li-
cense must file the required insurance
certificate with the ccmmission before en-
gaging in any operations that require
general liability insurance.

18 TexReg 4572  July 16, 1993  Texas Register ¢
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[(a) ‘Transfer of dealership outlet/lo-
cation(s) by sale, lease, or gift.

{(1) Licensing. The purchaser,
lesseo, or doneo of any dealership outlet or
location shall apply for and be issued an
LP-gas licenss prior to engaging in any
dealership operation which requires such a
license.

[(2) Notice. The purchaser, les-
see, or donee of any dealership outlet or
location or the authorized representative
thereof shall notify the division by certified
mail of a completed transfer of such outlet
or location prior to engaging in any opera-
tion through that outlet or location which
requires an LP-gas license.

[(b) Other changes in ownership.

{(1) Licensing. Upon the death
of a sole proprietor or partner, or the disso-
lution of a corporation or partnership, or
any change in members of a partnership, or
other change in ownership not specifically
provided for elsewhere in this section, all
operations of the previously existing dealer-
ship which require an LP-gas license shall
cease immediately and no operation shall
resume until an LP-gas license is issued to
the successor(s) in interest and the notice
requirement of paragraph (2) of this subsec-
tion has been saiisfied.

[(2) Notice. An authorized rep-
reseatative of the previously existing dealer-
ship or of successor(s) in interest shall
notify the division by certified mail of the
death of a sole proprietor or partner, or the
dissolution of a partnership or corporation,
or any change in partnership members, or
other change in ownership not specifically
provided for elsewhere in this section.

[(3) Change in partnership
members. A change in members of a part-
nership occurs upon the death, withdrawal,
" expulsion, or addition of a partner.

[(©) Change in dealership business
form.

[(1) Licensing. When a dealer-
ship converts from one business entity into
& different kind of business entity, the re-
sulting dealership must apply for and be
issued a license before engaging in any
operation which requires an LP-gas 1 li-
cense .

[(2) Notice. A dealership’s au-
thorized representative shall notify the divi-
sion by certified mail of an accomplished
change in business form before the dealer-
ship, as altered, engages in any operation
requiring an LP-gas license.]

§9.20. Filings Required for Stationary LP-
Gas Installations [Dealership Name
Change].

(a) Aggregate water capacity of
10,000 gallons or more.

(1) Prior to the installation of
any LP-gas container which would result
in an aggregate water capacity of 10,000
gallons or more, plans and specifications
for the installation must be submitted to
the commission with LPG Form 350).
Tentative or interim approval must be
obtained prior to the setting of the LP-
gas container and construction of the LP-
gas installation,

(2) When any LP-gas con-
tainer is replaced with container(s) of the
same overall length and diameter or less
and installed in the idestical location of
the existing container(s) at LP-gas stor-
age installations of 16,000 gallons aggre-
gate water capacity or more, an LPG
Form 501 shall be filed with the commis-
sion in accordance with this section.

(3) LPG Form 500, LPG Form
S00A, and LPG Form 501, including
plans and specifications, are not required
to be filed prior to installation of bulk-
heads, pull-away devices, and emergency
shutoff valves (ESV’s) or when mainte-
nance and improvements are being made
to the piping system at existing LP-gas
installations having an aggregate water
capacity of 10,000 gallons rr more which
have been previously approved.

(4) Prior to the installation of
any individual LP-gas container refer-
enced in this section in a heavily popu-
lated or congested area, the commission
shall determine whether the proposed in-
stallation poses a threat to the health,
safety, and welfare of the general public.
The commission shall determine restric-
tions on LP-gas container capacities in
accordance with the following:

(A) density of the popula-
tion within 500 feet of the LP-gas instal-
lation;

(B) nature of the land use
on those pieces of property located within
500 feet of the LP-gas installation;

(C) vehicular traffic in the
area;

(D) types and numbers of
roadways in the area;

(E) type of operations on
the premises;

(F) potential sources of ig-
nition in the area that might be affected
by an LP-gas leak;

(G) existence of dangerous
or combustible materials in the area that
might be affected in an emergency situa-
tion;

(H) the number of mem-
bers of the general public who are con-
centrated in the ares;

() any other material fac-
tor(s) related to the public health, safety,
and welfare.

(i) 1If the commission de-
clines to administratively approve the in-
stallation, the applicant shall be notified
in writing. The applicant may modify the
submission and resubmit for approval, or
may request a hearing on the matter in
accordance with the General Rules of
Practice and Procedure of the Railroad
Commission of Texas.

(i) The proposed instal-
lation shall not be operated or used in
LP-gas service until approved by the
commission.

(5) Fee. A non-refundable fee
of $25 shall be submitted with each LPG
Form 500. A non-refundable resubmis-
sion fee of $15 shall be included with
each incomplete or revised set of plans
and specifications resubmitted.

" (b) Aggregate water capacity of
less than 10,000 gallons.

(1) An LPG Form 501 must be
postmarked or physically delivered to the
commission within 10 calendar days after
completion of the installation of any LP-
gas container having an aggregate water
capacity under 10,000 gallons at a com-
mercial installation. No LP-gas shall be
introduced into any LP-gas container
that is not installed in accordance with
the statutes of the State of Texas, or with
the LP-Gas Safety Rules in effect at the
time of installation. The submission of
the LPG Form 501 will indicate that:

(A) the installation is in
total compliance with the statutes and
LP-Gas Safety Rules;

(B) that any necessary LP-
gas licenses have been issued; and

(C) that the installation has
been placed in LP-gas service.

(2) If an LP-gas licensee vio-
lates the provisions of this subsection, the
commission may require the affected LP-
gas licensee to submit an LPG Form 500,
and plans and specifications for future
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LP-gas installations, The affected LP-gas
licensee shall be notified in writing of this
finding. If the LP-gas licensee disagrees
with the determination of the commis-
sion, then that licensee may request a
public hearing on the matter, Until a
decision is issued subsequent 10 a hearing
on the matter the LP-gas licensee shall be
required to submit plans and specifica-
tions as noted above,

(3) Fee. A non-refundable fee
of $5.00 for each LP-gas container (in-
cluding cylinders) listed on the form shall
be submitted with each LPG Form 501
required to be filed by the applicable
subsection(s) of this section. A non-
refundable resubmission fee of $11 shall
be included for each LP-gas Form 501
resubmitted.

(c) Notice of complete or incom-
plete form. The commission will review
all applications within 21 calendar days
of their receipt. Written notification of
whether the application is complete or
incomplete shall be mailed to the appli-
cant within the 21 calendar-day period.

(d) Expiration of application; ex-
tension.

(1) When an applicant is noti-
fied of an incomplete LPG"Form 500, or
LPG Form 500A, the applicant has 120
calendar days from the date of the notifi-
cation letter to resubmit the corrected
application or the application will expire.
After 120 days, a new application must
be filed should the applicant wish to reac-
tivate commission review of the propesed
installation.

(2) If the applicant requests an
extension of the 120-day time period in
writing, postmarked or physically deliv-
ered to the commission before the expira-
tion date, the application may be
renewed for up to 90 days as determined
by the commission.

(3) If the tentatively approved
installation is not completed within one
year from the date tentative approval
was granted the application will expire.
Prior to the date of expiration, the appli-
cant may request of the commission in
writing an extension of time up to 90
days to complete the installation, If the
applicant fails to request an extension of
time within the time period prescribed in
this subsection, the applicant will be re-
quired to submit a new application if the
original installation is to be installed.

(e) Review of drawings, plans, re-
ports, specifications and installations for
compliance.

(1) The commission shall ex-
amine all drawings, plans, reports, and
specifications required by statute or com-
mission regulation to be submitted for

approval to determine whether the de-
sign, manufacture, construction, or use of
the depicted item, system, operations,
procedure, or instailation complies with
the LP-Gas Safety Rules. A determina-
tion will also be made whether the sub-
ject of the submission poses a threat to
the health, safety, and welfare of the gen-
eral public. If the commission declines
administratively to approve the submis-
sion, the applicant shall be notified in
writing within the required time period
of the deficiencies. The applicant may
modify the submission and resubmit it
for approval within the required time
period, or may requesi a hearing on the
matter in accordance with the General
Rules of Practice and Procedure of the
Railroad Commission of Texas. The sub-
Ject of the submission shall not be oper-
ated or used in LP-gas service in this
state until approved by the Railroad
Commission of Texas following a hear-
ing.

(2) If an LP-gas stationary in-
stallation which is not specifically cov-
ered by the LP-Gas Safety Rules has
been or is to be installed, the commission
shall apply and require any reasonable
sound engineering and safety provisions
which may be considered necessary to
ensure the LP-gas installation is safe for
LP-gas service. If the affected party dis-
agrees with the commission’s determina-

tion, he or she may request a hearing.

However, the installation shall not be
placed into LP-gas operation until the
Railroad Commission of Texas has deter-
mined the installation is safe for LP-gas
service.

(3 An LPG Form 5, LPG
Form 8, and any other documentation
pertinent to the installation may be re-
quested by the commission in order to
further determine compliance with the
safety rules.

(4) Plans and specifications re-
quired by subsection (a)(1) of this section
submitted with an application for a Cate-
gory F, G, or I license or for a multiple
category license that includes a Category
F, G, or I license will not be granted
tentative approyal by the commission un-
til all other licensing requirements have
been met.

[(a) Duty to report. A licensee shall
file the following forms, evidencing any
change in the licensee’s name(s), with the
LP-Gas Division prior to engaging, under
such name(s), in operations that require an
LP-gas license:

[(1) an amended application for
license; and

[(2) certificates of insurance or
affidavits, or both, in lieu of insurance
(where permitted by §9.24 of this title (re-

lating to Insurance Requirements)).

[(b) Duty to reregister. A licensee
operating under a changed name(s) shall
cause the reregistration of any LP-gas trans-
port/delivery trailer or motor vehicle, or
both, in the changed name(s) by filing an
amended LPG Form Number 7 with the
division prior to the use of any such unit in
the transport or delivery of LP-gas.] ,

§9.21. Notice of Stationary LP-Gas Inssal-
lations [Application for an Exception to a
Safety Rule].

(a) When notice of a proposed in-
stallation of 10,000 gallons or more ag-
gregate water capacity is required, a
person shall send a copy of an LPG Form
500, an LPG Form 500A, and a plat by
certified mail, return receipt requested,
to all owners of real property situated
within 500 feet of the proposed contain-
er(s) location. The LPG Form 500 shall
be submitted to the commission at the
same time the LPG Form 500 and LPG
Form 500A are mailed to the real prop-
erty owners. Notice shall be considered
sufficient when the applicant has pro-
vided evidence that a complete LPG
Form 500, LPG Form 500A, and plat
have been sent to all real property own-
ers, Names and addresses of owners may
be determined from current county tax
rolls. The owners of real property situ-
ated within 500 feet of the proposed con-
tainer locations must be notified if the
current aggregate water capacity of the
installation is increased more than once
in a 12-month period.

(b) Wher notice is not required.
Unless considered to be in the public in-
terest by the commission, owners of real
property situated within 500 feet of the
proposed container location do not need
to be notified of an addition to an existing
LP-gas facility of 10,000 gallons aggre-
gate water capacity or more, provided
the current aggregate water capacity is
not more than doubled.

(c) Installations at "hot-mix"
plants. Applicants submitting an LPG
Form 500 for installation of LP-gas con-
tainers of 10,000 gallons aggregate water
capacity or more used as a fuel storage
supply for asphalt heating at "hot-mix"
plants or sites for asphalt paving need
not file the LPG Form S00A, provided
that:

(1) proof is submitted to the
commission that such "hot-mix" opera-
tions will not exceed two years at the
specified location: and

(2) fire marshall approval has
been obtained if operations are within a
city’s limits or extra-territorial jurisdic-
tion.
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{(a) Filing, Any person, firm, or
corporation may apply for an exception to
the provisions of this chapter by filing an
application for exception with the Liquefied
Petroleum Gas Division.

[(b) Form. The application or
pleading must be typewritten on paper not
to exceed 8-1/2 inches by 11 and have an
inside margin of at least one inch. Any
annexed exhibits must be folded to the same
size as the pleading itself. The content must
be double-spaced and appear on one side of
the paper only. In lieu of the typewritten
application, an LPG Form 25, Application
and Notice of Exception to the LP-Gas
Safety Rules, may be submitted.

[(c) Content. The application shall
contain the following:

[(1) a reference, by section
number, to the applicable section which
serves as the general rule.

[(2) a statement of the type of
relief desired; i.e., the exception applied for
and those details which may be helpful in
comprehending the exact nature of the ex-
ception.

[(3) a concise statement of facts
which support the applicant’s case for the
exception; e.g., the need for the exception
and the reason for it, the safety aspects of
the exception, and the social andfor eco-
nomic impact of the exception.

[(4) a description of the acreage
and/or address upon which the exception, if
granted, will be located should its location
be stationary. The description shall be in
writing and shall include a plat drawing and
shall identify the site sufficiently to permit
determination of property boundaries, state
the ownership of the land, and state under
what legal authority the applicant, if not the
owner, is permitted occupancy.

[(5) iiic name, business address,
and telephone number of the applicant and
of his authorized agent, if any.

[(6) an original signature, in ink,
by the party filing the application or by his
authorized representative.

[(7) a list of the names and ad-
dresses of all interested parties, as defined
in subsection (d) of this section.

[(d) Notice.

[(1) The applicant shall send a
copy of the application by certified mail,
return receipt requested, to all affected
parties on the same date on which the appli-
cation is filed with or sent to the commis-
sion. The application shall include, in
addition to the other requirements, a notice
to the affected parties that any objection
must be filed within 18 days of receipt. All
return receipts shall be forwarded to the
commission. All objections must be filed

with the division within 18 days of receipt
of application.

[(2) In the case of an exception
requested on a stationary site, affected
parties to whom the applicant must give
notice shall include, but not be limited to:

[(A) persons and businesses
owning or occupying property adjacent to
the site;

[(B) the city council, if the
site is within municipal limits; and

[(C) the county commission,
if the site is not within any municipal limits.

[(3) in the case of an exception
requested on a nonstationary site, affected
parties to whom the applicant must give
notice shall include, but not be limited to:

[(A) the Texas Department
of Highways and Public Transportation.

[(B) the Texas Department
of Public Safety; and

[(C) all processed gas load-
ing and unloading facilities utilized by ap-
plicant.

[(4) In the interests of justice,
the director may require an applicant to give
notice to persons in addition to those listed
in paragraphs (2) and (3) of this subsection
if doing so will not prejudice the rights of
any party.

[(e) Division Review. The division
director or his delegate shall review the
application when it is complete. If the com-
mission has received no objections from
any affected parties as defined in subsection
(d) of this section, the director may grant
administratively the exception if it will ei-
ther imperil nor tend to imperil the health,
welfare, or safety of the general public. If
the director declines administratively to
grant the exception, the applicant shall be
notified of the reasons and of any specific
deficiencies, The applicant may modify the
application to correct the deficiencies and
resubmit the application, or may request a
hearing on the matter.

[(f) Hearings.

{(1) When held. A hearing will
be held when the commission receives
objections from any affected party, or when
the applicant requests one following an ad-
ministrative denial. To be granted a hearing
the applicant must file a request for hearing
within two weeks of receiving notice of the
administrative denial.

[(2) Notice.

[(A) The division shall pre-
pare a notice of hearing which shall be

"mailed to the applicant by certified mail,

return receipt requested, not less than 10
days prior to the date of the hearing. A copy
of the notice attached to the application
shall be posted in a conspicuous place in the
division’s office in Austin, not less than 10
days prior to the date of hearing.

[(B) The division shall mail
copies of the notice of hearing by certified
mail to all objecting parties, return receipt
requested, at such time that objecting
parties should receive copies at least 10
days prior to the date of hearing.

[(3) Hearing procedure. Hear-
ings will be held in accordance with the
requirements of the Administrative Proce-
dure and Texas Register Act (Texas Civil
Statutes, Article 6252-13a), and the General
Rules of Practice and Procedure of the Rail-
road Commission of Texas.

[(g) Penalties. Intentional misinfor-
mation submitted by an applicant or the
authorized agent of such applicant shall be
punishable as set out in Texas Natural Re-
sources Code, §91.143, and shall be
grounds for dismissing the application with
prejudice.

[(h) Finding requirement. After
hearing, exceptions to this chapter may be
granted by the commission when based on a
determination that the grant of the exception
will neither imperil nor tend to imperil the
health, safety, or welfare of the general
public.

[(i) Temporary exception. For good
cause shown, the director of the LP-Gas
Division may grant a tzm&orary exception,
not to exceed 30 days, to the examination
requirements for representatives and opera-
tions supervisors. Good cause shall include,’
but not be limited to, the death of a sole
proprietor or partner, or severe econemic
hardship. An applicant for a temporary ex-
ception must agree to comply with all appli-
cable safety requirements and furnish the
director with evidence that granting the ex-
ception will not create a safety hazard or
endanger the public,

{() Application completion dead-
line. If any applicant for an exception is
inactive for six months after the applicant
has been notified by the division of an
incomplete request, such application shall
expire. The applicant may resubmit an ap-
plication request.]

§9.23. Tentative Approval For Stationary
LP-Gas Installations [Insurance Endorse-
ment Requirements].

(@) Granting of tentative ap-
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proval for LP-gas installations of 10,000
gallons aggregate water capacity or
more. Tentative approval may be granted
by the commission if it is determined that
the application meets all applicable LP-
Gas Safety Rules and statutes of the State
of Texas, and that the installation does
not appear to constitute a danger to the
public health, safety, and weifare, The
commission may grant tentative approval
if each real property owner described in
§9.21(a) of this title (relating to Notice for
Stationary LP-Gas Installations) has been
given notice as certified by the applicant
on LPG Form 500, even though
objections have been received. If tenta-
tive approval is granted, the applicant
may begin construction of the proposed
facility at its own risk that tentative ap-
proval may be revoked without a hearing
that final approval may not be granted,
and that the applicant may be required
to remove the installation. The construc-
tion of the installation and the setting of
the container may not proceed until the
applicant has received written notifica-
tion of the tentative approval.

(b) Revocation of tentative ap-
proval. If the commission determines that
the installation is being or has been con-
structed so as to require the notification
of additional real property owners situ-
ated within 500 feet of the proposed in-
stallation, or if the completed installation
materially varies from the original sub-
mission, tentative approval may be re-
voked by the commission. If tentative
approval is revoked, all construction
must cease until tentative approval is
again granted by the commission follow-
ing a new application and re-notification
of all owners of real property situated
within 500 feet of the proposed installa-
tion.

(c) Alterations or additions. The
commission must be notified prior to im-
plementation of any field alterations or
additions during construction (except
maintenance and repairs) related to the
LP-gas installation in order for the com-
mission to determine if resubmission of
plans and specifications for reconsidera-
tion is required.

[(a) Each certificate of insurance
filed with the LP-Gas Division must have
one of the following endorsements attached
to the policy, and may not be cancelled
without cancellation of the policy to which
it is attached.

[(1) LPG Form 996A, Workers’
Compensation, including Employer's Lia-
bility, certificate of insurance must have a
"Texas Notice of Material Change Endorse-
ment" number WC 420601 attached to the
policy and any successor policies.

[(2) LPG Form 997A, Motor

Vehicle Bodily Injury and Property Damage
Liability, certificate of insurance must have
“Liquefied Petroleum Gas Licensee Motor
Vehicle Endorsement Texas Railroad Com-
mission Form Endorsement” number TE
2326A attached to the policy and to any
successor policies.

[(3) LPG Form 998A, General
Liability, certificate of insurance must have
"Texas Changes Amendment or Cancella-
tion Provisions or Coverage Change En-
dorsement" number CG 0205 attached to
the policy and any successor policies.

[(b) Each endorsement issued and
attached to a certificate of insurance noted
in subsection (a) of this section requires the
insurance carrier, noted as company on the
certificates of insurance, to give the LP-Gas
Division 30 days’ written notice before the
insurance cancellation. The 30 days’ notice
commences to run from the date the notice
is actually received by the LP-Gas Divi-
sion.]

§9.24. Hearings on Stationary LP-Gas In-
stallations [Insurance Requirements].

(a) When hearing held. The com-
mission shall call a public hearing,
pursuant to the provisions of this section,
ifs

(1) the notice given to each
real property owner situated within 500
feet of the proposed installation does not
meet the requirements set forth in
§9.21(a) of this title (relating to Notice of
Stationary LP-Gas Installations); or

(2) proper objection to the
proposed installation is filed at the com-
mission within 18 days from the date
notice was received. If notice was served
by mail, three days shall be added to the
time for filing an objection. A proper
objection to a proposed installation shall
be in writing and shall include a state-
ment of the facts showing that the pro-
posed installation:

(A) does not comply with
the LP-Gas Safety Rules, with reference
to the particular rule(s) relied upon; or

(B) does not comply with
the statutes of the State of Texas, with
reference to the particular provision re-
lied upon; or

(C) constitutes a danger to
the public health safety and welfare; or

(3) the commission determines
that a hearing is necessary to investigate
the impact of the installation.

(b) Notice of public hearing. The
commission shall give conducted in ac-

cordance with the Administrative Proce-
dure and Texas Register Act (Texas Civil
Statutes, Article 6252-13a §13) and the
General Rules of Practice and Procedure
of the Railroad Commission of Texas and
the LP-Gas Safety Rules. Once tentative
approval has been granted by the com-
mission, it establishes a rebuttable pre-
sumption that . all applicable LP-Gas
Safety Rules have been complied with by
the applicant.

[(a) Pursuant to the Texas Natural
Resources Code, Chapter 113, the Railroad
Commission of Texas has adopted the fol-
lowing minimum amounts of insurance for
LP-gas licensees licensed by the State of
Texas. A valid certificate of insurance shall
be filed with the LP-Gas Division before
the commission grants or renews a license.

[(1) Category A-Manufacturers
or fabricators.

[(A) General liability, in-
cluding premises and operations coverage
and products and completed operations lia-
bility coverage: $300,000 bodily injury;
$100,000 property damage; $300,000 ag-
gregate; or $300,000 combined single lim-
its.

[(B) Workers' compensa-
tion, including employer’s liability.

[(2) Category B-Transport out-
fitters.

[(A) General lLability, in-
cluding premises and operations coverage
and compleied operations and products lia-
bility coverage: $300,000 bodily injury;
$100,000 property damage; $300,000 ag-
gregate; or $300,000 combined single lim-
its.

(B) Workers’ compensation,
including employer’s liability.

[(3) Category C-Carriers.

{(A) General liability, in-
cluding premises and operations coverage
and products and completed operations lia-
bility coverage: $300,000 bodily injury,
$100,000 property damage; $300,000 ag-
gregate; or $300, 000 combined single lim-
its.

[(B) Motor vehicle insurance
coverage of a8 minimum of $500,000 com-
bined single limit for bodily injuries to or
death of all persons injured or killed in any
accident, and loss or damage in any one
accident to property of others.

[(C) Workers’ compensation,
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including employer’s liability.
(4) Category D-General install-

! [
. ers and repairmen.

[(A) General liability, in-
cluding premises and operations coverage:
$25,000 bodily injury; $10,000 property
damage; $25,000 aggregate; or $25,000
combined single limits.

[(B) Workers’ compensation,
incleding employer’s liability. *

{(5) Category E-Retail and
wholesale dealers.

[(A) General lLiability, in-
cluding premises and operations coverage
and products, and completed Railroad Com-
mission of Texas Pagé 83 of 102 Liquefied
Petroleum Gas Division operations liability
coverage: $300,000 bodily injury; $100,000
property damage; $300,000 aggregate; or
$300, 000 combined single limits.

[(B) Motor vehicle insurance
coverage of a minimum of $500,000 com-
bined single limit for bodily injuries to or
death of all persons injured or killed in any
accident, and loss or damage in any one
accident to property of others.

[(C) Workers’ compensation,
including employer’s liability.

[(6) Category F-Bottle ex-
changes.

[(A) General lLiability, in-
cluding premises and operations coverage:
$25,000 bodily injury, $10,000 property
damage; $25,000 combined single limits.

[(B) Workers' compensation,
including employer’s liability,

[(7) Category G-Service sta-
tion.

[(A) General liability, in-
cluding premises and operations coverage:
$25,000 bodily injury; $10,000 property
damage; $25,000 aggregate; or $25,000
combined single limits.

[B) Workers’ compensa-
tion, including employer’s liability.

[(8) Category H-Bottle dealers.

[(A) General liability, in-
cluding premises and operations coverage:
$300,000 bodily injury; $100,600 property
damage; $300,000 aggregate; or $300,000
combined single limits,

[(B) Motor vehicle insur-
ance coverage of a minimum of $500,000
combined single limit for bodily injuries to
or death of all persons injured or killed in
any accident, and loss or damage in eny one
accident to property of others.

[(C) Workers’ compensation,
including employer’s liability.

[(9) Category I-Service station
and bottle exchanges.

[(A) General liability, in-
cluding premises and operations coverage:
$25,000 bodily injury; $10,000 property
damage; $25,000 combined single limits.

[(B) Workers' compensa-
tion, including employer’s liability.

[(10) Category J-Service sta-
tion and bottle dealerships.

[(A) General liability, in-
cluding premises and operations: $300,000
bodily injury; $100,000 property damage;
$300,000 aggregate; or $300,000 combined
single limits.

[(B) Motor vehicle insurance
coverage of a minimum of $500,000 com-
bined single limit for bodily injuries to or
death of all persons injured or killed in any
accident, and loss or damage in any one
accident to property of others.

[(11) Category K-Distribution
system.

[(A)  General liability, in-
cluding premises and operations coverage:
$50,000 bodily injury; $25.000 property
damage; $50,000 aggregate; or $50,000
combined single limits.

[(B) Workers’ compensation,
including employer’s liability.

[(12) Category L-Carburetion.

[(A) General liability, in-
cluding premises and operations coverage:
$25000 bodily injury; $10,000 property
damage; $25,000 aggregate; or $25,000
combined single limits.

[(B) Workers’ compensation,
including employer’s liability.

[(13) Category M-Recreational
Vehicle Installers and Repairmen.

[(A) General lisbility, in-
cluding premises and other operations cov-

erage: $25,000 bodily injury, $10,000
property damage; $25,000 aggregate; or
$25,000 combined single limits.

[(B) Workers’ compensation,
including employer’s liability.

[(14) Category N-Manufactured
Housing Installers and Repairmen.

[(A) General liability, in-
cluding premises and operation coverage:
$25,000 bodily injury, $10,000 property
damage; $25,000 aggregate; or $25,000
combined single limits.

[(B) Workers’ compensa-
tion, including employer’s liability.

[(15) Category O-Testing Lab-
oratory.

[(A) General liability, in-
cluding premises and operations and prod-
ucts liabity coverage: $300,000 bodily
injury, $100,000 property damage;
$300,000 aggregate; or $300,000 combined
single limits,

[(B) Workers' compensation,
including employer’s liability.

[(b) A licensee or applicant for a
license that does not employee or contem-
plate employing any employee in LP-gas
related activities may file LPG Form 996B
in lieu of a certificate of workers’ compen-
sation, including employer’s liability insur-
ance. The licensee or applicant for license
must file the required insurance certificate
with the division before hiring any person
as a dealership employee.

[(c) A Category C, E, H, or J li-
censee or applicant for a license that does
not operate or contemplate operating a mo-
tor vehicle equipped with an LP-gas cargo
container or does not transport or contem-
plate transporting LP-gas by vehicle in any
manner may file LPG Form 997B in lieu of
a certificaic of motor vehicle bodily injury
and property damage insurance, if this cer-
tificate is otherwise required. The licensee
or applicant for a license must file the re-
quired insurance certificate with the divi-
sion before operating a motor vehicle
equipped with an LP-gas cargo container or
transporting LP-gas by vehicle in any man-
ner.

[(d) A Category A,B,C,E, or O
licensee or applicant for a license that does
not engage in or contemplate engaging in
any LP-gas operations that would be cov-
ered by completed operations and products
Liability insurance may file LPG Form 998B
in lieu of a certificate of completed opera-
tions and products liability insurance. The
licensee or applicant for a license must file
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the required insurance certificate with the
division before engaging in any operations
that require completed operations and prod-
ucts liability insurance.

[(e) A licensee or applicant for a
license that does not engage in or contem-
plate engaging in any operations that would
be covered by general liability insurance
may file LPG Form 998B in lieu of a
certificate of general liability insurance. The
licensee or applicant for a license must file
the required insurance certificate with the
division before enag?ing in any operations
that require general liability insurance.]

§9.25. Interim Approval of Stationary LP-
Gas Installations [Limitation/Avoidance of
Licensee Liability]. If the Railroad
Commission of Texas finds, after a public
hearing, that the Proposed installation
complies with the LP-Gas Safety Rules
and the statutes of the State of Texas,
and does not constitute a danger to the
public health, safety, and welfare, it shall
grant interim approval. The construction
of the installation and the setting of the
container may not proceed until the ap-
plicant has received written notification
of the interim approval. Any grant of
interim approval shall include a provi-
sion that such approval may be sus-
pended or revoked if:

(1) the commission does not
conduct a physical inspection of the in-
stallation prior to the introduction of LP-
gas; or

(2) a physical inspection of the
installation indicates that it is not in-
stalled in compliance with the plans and
specifications for the installation, the LP-
Gas Safety Rules or the statutes of the
State of Texas; or

(3) the installation constitutes
a danger to the public health, safety, and
welfare.

[(a) An LP-gas licensee may not
limit or avoid its liability or that of its
insurer for damages proximately resulting
from any negligent act or acts of the li-
censee.

[(b) An attempt to limit or avoid
liability before the negligent act or acts,
through indemnity clauses or otherwise,
shall be null and void.

[(c) This section does not apply to
negotiations or settlements, or both, made
subsequent to a licensee’s negligent act or
acts.

((d To the extent that any damage,
occurring during or subsequent to any of the
following acts, does not proximately result
from any negligent act of the licensee, the
licensee may limit liability based upon:

[(1) unauthorized, unsafe, or im-

. proper application of LP-gas or any LP-gas

system or equipment by any user or other
person;

[(2) any use or operation of LP-
gas or any LP-gas system or equipment
contrary to specific representations made by
any user or other person to an LP-gas li-
censee during or preceding installation or
servicing of such LP-gas system or equip-
ment and relied upon by such LP-gas li-
censee in selecting, designing, installing, or
servicing such system or equipment; or

[(3) any modification, change,
installation, alteration, tampering, or other
action by any unlicensed person, to or upon
any LP-gas systern or equipment.]

§9.28. Emergency Use of Proposed Sta-
tionary LP-Gac Installations [Public Hear-
ing]. 'When there is an immediate need
for LP-gas supply under emergency cir-
cumstances, the commission may waive
the requirement for final approval for a
limited time period in order ¢ meet the
emergency need. LP-gas may not be in-
troduced into the conteiner and it may
not be placed into LP-gas service until
permission to do so has been received.

{(a) Definitions. The following
words and terms, when used in this sectien,

shall have the following meanings, unless
the context clearly indicates otharwise.

[(1) Tentative approval-The au-
thority issued by the commission allowing
construction of an LP-gas installation.

[(2) Final approval-The author-
ity issued by the commission allowing the

introduction of LP-gas into a container and

system,

[(b) Notice of the proposed installa-
tion. Any application for approval of LP-
gas installation (LPG Form 500) which is
received at the Austin office of the LP-Gas
Division on or after January 1, 1988, which
pertains to a new stationary LP-gas installa-
tion of 10, 000 gallons or more aggregate
capacity, or an addition to an existing facil-
ity whose aggregate capacity will be 10,000
gallons or more when complete, shall en-
sure that a notice of the proposed installa-
tion, (LPG Form 5002) is sent to all owners
of real property situated within 500 feet of
the proposed tank location. Sufficient notice
shall be deemed given when the applicant
has provided evideace that LPG Form 500a
has been sent to all such property owners
whose names and addresses may be deter-
mined upon diligent investigation of readily
available sources of information. If such
owners are not determinable as set out in
this subsection, the applicant may send an
LPG, Form 500a to all persons shown as
owners on the current county tax rolls, Ex-
ception: Applicants submitting an LPG
Form 500, Application for Tentative Ap-

proval of LP-gas Installation, for instalia-
tion of LP-gas containers of 10,000 water
gallon capacity or greater used as a fuel
storage supply for asphalt heating at "hot-
mix plants or sites for asphalt paving, need
not file the LPG Form 500a, Notice of
Installation, provided proof is submitted to
the division that such "hot-mix" operations
will not exceed one year at the specified
location, and that fire marshal approval has
been obtained if operations are within a
city’s limits or the extra-territorial jurisdic-
tion of a city.

[(c) Tentative approval considered.
Bach real property owner receiving notice
shall have 18 days from the date of mailing
of the notice to submit an objection in
writing to the division. An objection is not
deemed filed until it is actually reccived at
the Austin office of the LP-Gas Division,
The director of the division may grant tenta-
tive approval if each real property owner in
this subsection has been given notice as
certified by the applicant on LPG Form
500, even though objections have been re-
ceived. Tentative approval may be granted
by the director of the LP-Gas Division if he
determines that the application meets all
applicable rules of the LP-Gas Division, all
applicable statutes of the State of Texas,
and that the construction of the installation
does not constitute a danger to the public
health, safety, and welfare. If tentative ap-
proval, as defined herein, is granted, the
applicant may begin construction of the pro-
posed facility at its own risk that final ap-
proval may not be granted.

[(d) When hearing held. The direc-
tor of the division shall call a public hear-
ing, pursuant to the provisions of this
section, if any of the following exist:

[(1) sufficient notice is not
deemed given to each real property owner
in subsection (c) of this section;

[(2) proper objection to the pro-
posed installation is received by the division
in a timely manner. A proper objection to a
proposed installation shall include a state-
ment in support of the matters alleged, and
is one which alleges either:

[(A) noncompliance with the
LP-Gas Division safety rules, with refer-
ence to the particular rule(s) relied upon;

[(B) noncompliance with the
statutes of the State of Texas, with refer-
ence to the particular provision relied upon;

[(C) facts which indicate that
the proposed installation constitutes a dan-
ger to the public health, safety, and welfare;

[(3) the commission or the divi-
sion director determines that a hearing is
necessary to investigate the impact of the

18 TexReg 4580  July 16, 1993

Texas Register o




installation.

{(e) Notice of public hearing. The
division shall ensure that notice of the pub-
lic hearing is given at least 10 days prior to
the date of the hearing to the applicant and
to all real property owners who have filed
proper objections.

[(f) Procedure at heanng The pub-
lic hearing will be conducted in accordance
with the Administrative Procedure and
Texas Register Act (Texas Civil Statutes,
Article 6252-13a, §14) and the General
Rules of Practice and Procedure of the Rail-
road Commission of Texas and the LP-Gas
Division Safety Rules. Once tentative ap-
proval has been granted by the division, it
establishes a rebuttable presumption that all
applicable LP-gas safety rules have been
complied with by the applicant.

[(g) Commission orders. Following
a public hearing, if the commission finds
that the proposed installation is in accord-
ance with the LP-gas safety rules, the stat-
utes of the State of Texas, and that the
installation does not constitute a danger to
the public health, safety, and welfare, an
order shall be issued granting interim ap-
proval. Any grant of interim approval will
include a provision that such approval may
be suspended or revoked if a physical in-
spection of the installation is not conducted
by the division prior to the introduction of
LP-gas or if a physical inspection of the
installation indicates that it is not installed
in accordance with the LP-gas safety rules,
or the statutes of the State of Texas, or that
the instailation constitutes a danger to the
public health, safety, and welfare. Follow-
ing the physical inspection of the installa-
tion by the division, if the installation is
found to be in accordance with the plans
and specifications approved by interim or-
der, and is in compliance with the LP-gas
safety rules, the statutes of the State of
Texas, and the installation does not consti-
tute a danger to the public health, safety,
and welfare, then the commission shall is-
sue an order granting final approval. If no
objection is filed to the proposed installa-
tion, final approval may be granted by the
division director upon a similar finding and
with a similar provision.]

§9.29. Application for an Exception to a
Safety Rule [Filings Required for LP-Gas
Installations].

(a) Filing. Any person, firm, or
corporation may apply for an exception
to the provisions of this chapter by filing
an application for exception with the
commission,

(b) Form. The application or
pleading must be typewritten on paper
not to exceed 8-1/2 by 11 inches and have
an inside margin of at least one inch. Any
annexed exhibits must be folded to the

same size as the pleading itself. The con-
tent must be double-spaced and appear
on one side of the paper only. In lieu of
the typewritten application an LPG Form

25 may be submitted,

(c) Content. The application shall
contain the following;

(1) a reference, by section
number, to the applicable section which
serves as the general rule;

(2) a statement of the type of
relief desired; i.e. the exception applied
for and those details which may be help-
ful in comprehending the exact nature of
the exception;

(3) a concise statement of
facts which support the applicant’s case
for the exception; e.g., the need for the
exception and the reason for it, the safety
aspects of the exception, and the social
and/or economic impact of the exception;

(4) a description of the acre-
age and/or address upon which the ex-
ception, if granted, will be located should
its location be stationary. The description
shall be in writing and shall include a
plat drawing and shall identify the site
sufficiently to permit determination of
property boundaries, state the ownership
of the land, and state under what legal
authority the applicant if not the owner,
is permitted occupancy;

(5) the, name business ad-
dress, and telephone number of the appli-
cant and of the authorized agent, if any;

(6) an original signature, in
ink, by the party filing the application or
by the authorized representative;

(7) a list of the names and ad-
dresses of all interested parties, as de-
fined in subsection (d) of this section.

(d) Notice.

(1) The applicant shall send a
copy of the application by certified mail,
return receipt requested, to all affected
parties on the same date on which the
application is filed with or sent to the
commission. The application shall ,in-
clude, in addition to the other require-
ments, a notice to the affected parties
that any objection must be filed within 13
days of receipt. All return receipts shall
be forwarded to the commission. All
objections must be filed with the commis-
sion within 18 days of receipt of the ap-
plication.

(2) In the case of an exception
requested on a stationary site affected
parties to whom the applicant must give
notice shall include but not be limited to:

(A) persons and businesses
owning or occupying property adjacent

to the site;

(B) the city council if the
site is within municipal limits; and

(C) the county commis-
sion, if the site is not within any munici-
pal limits,

(3) in the case of an exception .
requested on a nonstationary site affected
parties to whom the applicant must give
notice shall include, but not be limited to:

(A) the Texas Department
of Public Safety; and

(B) all processed
gasloading and unloading facilities uti-
lized by the applicant,

(4) In the interests of justice,
the commission may require an applicant
to give notice to persons in addition to
those listed in paragraphs (2) and (3) of
this subsection if doing so will not preju-
dice the rights of any party.

(e) Review. The commission shall
review the application within 21 calendar
days of receipt of the application. If the
commission has received no objections
from any affected parties as defined in
subsection (d) of this section, the commis-
sion may grant administratively the ex-
ception if it will neither imperil nor tend
to imperil the health welfare, or safety of
the general public. If the commission de-
clines administratively to grant the ex-
ception, the applicant shall be notified of
the reasons and of any specific deficien-
cies. The applicant may modify the appli-
cation to correct the deficiencies and
resubmit the application, or may request
a hearing on the matter.

(f) Hearings.

(1) When held. A hearing will
be held when the commission receives
objections from any .ffected party, or
when the applicant requests one follow-
ing an administrative denial. To be
granted a hearing the applicant must file
a request for hearing within two weeks of
receiving notice of the administrative de-
nial.

(2) Notice.

(A) The commission shall
prepare a notice of hearing which shall
be mailed to the applicant by certified
mail, return receipt requested not less
than 21 days prior to the date of the
hearing. A copy of the notice attached to
the application shall be posted in a con-
spicuous place in the commission’s office
in Austin, not less than 10 days prior to
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the date of hearing.

(B) The commission shall
mail copies of the notice of hearing by
certified mail to all objecting parties, re-
turn receipt requested, at such time that
objecting parties should receive copies at
least 21 days prior to the date of hearing.

(3) Hearing procedure. Hear-
ings will be held in accordance with the

requirements of the Administrative Pro-

cedure and Texas Register Act, and the
General Rules of Practice and Procedure
of the Railroad Commission of Texas.

(g) Penalties. Intentional misin-
formation submitted by an applicant or
the authorized agent of such applicant
shall be punishable as set out in Texas
Natural Resources Code, §91.143, and
shall be grounds for dismissing the appli-
cation with prejudice.

(h) Finding requirement. After
hearing, exceptions to this chapter may
be granted by the Railroad Commission
of Texas when based on a determination
that the grant of the exception will nei-
ther imperil nor tend to imperil the
health, safety, or welfare of the general
public.

(i) Temporary excepticn. For
good cause shown the commission may
grant a temporary exception, not to ex-
ceed 30 days, to the examination require-
ments for representatives and operations
supervisors. Good cause shall include,
but not be limited to, the death of a sole
proprietor or partner, or severe eco-
nomic hardship. An applicart for a tem-
porary exception must agree to comply
with all applicable safety requirements
and furnish the commission with evi-
dence that granting the exception will not
create a safety hazard or endamger the
public.

() Application completion dead-
line. If any application for an exception is
inactive for six months after the appli-
cant has been notified by the commission
of an incomplete request, such applica-
tion shall expire. The applicant may re-
submit an application request.

§9.30. Answer Requirement in Commis-
sion-Called Hearing [Submission of Draw-
ings, Plans, Reports and Specifications].

(@) Filing of Answer. The re-
spondent/dealership in any cause of ac-
- tion for which notice of hearing has been
served and which cites such dealership to
be in violation of the LP-Gas Code or any
rule or standard promulgated by the
Railroad Commission of Texas pursuant
to its statutory authority shall have 5
days from the date notice is received to
file an answer to the charge or charges

set out therein with the commission. Fil-
ing under this section shall be deemed
accomplished when an answer is posted
with the United States mail before or on
due date, properly addressed and
stamped with sufficient postage, or at
such other time as an answer is physi-
cally delivered to the commission, which-
ever occurs first. Extension of time for
filing an answer shall be considered upon
motion and granted for good cause where
it should appear that time for filing is
insufficient. Motions for postponement of
hearing date will be granted for gdod
cause where it should appear that time
for filing under these rules cannot other-
wise be met or where other grouads for
postponement exist.

, (b) Content of answer. The an-
swer shall contain a written statement by
one authorized to bind the respon-
dent/dealership which shall admit or
deny, in whole or in part, the charge or
charges stated in the notice of hearing or
shall state the reason or reasons why it
can neither admit nor deny the charges
against it and shali specifically state that
part, including any allegation of fact
made therein, which is denied where the
charge or charges are disputed in part
only. In the event that the respondent
denies all or part of the charge(s) con-
tained in the notice of hearing, the an-
swer shall contain a concise account of
the facts which the respondent contends
will refute all or any part of the charge(s)
against it. The respondent may addition-
ally plead in the answer as many several
matters, whether of law or fact, as the
respondent may think necessary for a
defense. Further, the answer shall con-
tain a waiver of attorney where the re-
spondent/dealership does not choose to be
represented by counsei at hearing; such
waiver will not deny the respondent the
right to legal representation should the
respondent actually appear at hearing
with or through an attorney. The answer
shall also contain a statement of respon-
dent’s intent to appear at hearing or,
alternatively, its decision to suffer 4 de-
fault judgment.

(c) Amendments to answer. The
answer may be amended at amy time
prior to or on the date for filing such
pleading and thereafter with consent of
all parties or upon finding that amend-
ment will not operate to prejudice or
unduly surprise any party to the cause of
action.

(d) Form of answer. An answer
made pursuant to this section may be
made on LPG Form 21, adopted for use
by the Railroad Commissicn of Texas
and available to the Public upon request
directed to the commission in Austin,
Texas. Alternatively, a respondent may

submit the information required by sub-
section (b) of this section on 8-1/2 by
11-inch or 8-1/2 by 14-inch paper making
reference to the dealership name and the
docket number in the cause. [The division
director or his delegate shall examine all
drawings, plans, reports, and specifications
required by statute or commission regula-
tion to be submitted for approval. The di-
rector shall determine whether the design,
manufacture, construction, or use of the de-
picted item, system, operation, procedure,
laboratory, or installation complies with di-
vision rules. The director shall also deter-
mine whether the subject of the submission
poses a threat to the health, welfare, and
safety of the general public. If the director
declines administratively to approve. the
submission, he shall notify the applicant in
writing of the deficiencies. The applicant
may modify the submission and resubmit it
for approval, or may request a hearing on
the matter in accordance with the general
rules of practice and procedure of the com-
mission. The subject of the submission shall
not be operated or used in LP-gas service in
this state until approved by the director or
by the commission following a hearing.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt. v

Issued in Austin, Texas, on July 8, 1993.

TRD-9325449 Mary Ross McDonald
Assistant Director, Legal
Division-Gas Utilities/LP "
Gas
Rallroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949 )

¢ ¢ ¢
¢ 16 TAC §§9.8-9.13

(Editor’s note: The text of the following sections
proposed for repeal will nat be published. The
sections may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Railroad Commission of Texas proposes
the repeal of §§9.8-9.13, conceming designa-
tion of operation supervisor, examination for
certification, examination fees, general install-
ers and repairman exemption, qualifications
of inspectors, and containers for hot air bal
loons.

The Commission proposes the repeal of §9.8,
as the language in this section has besn
included in a proposed amendment to §9.5
(concerning licensing requirements).

The repeal of §9.9 is proposed as the lan-
guage in this section has been included in a
proposed amendment to §9.6 (concerning ex-
amination and course of instruction).
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The Commission proposes the repeal of
§9.10, as the language in this section has
been inclded in a proposed amendment to
§9.6 (concemning examination and cowrse of
instruction).

The repeal of §9.11 is proposed as the lan-
guage in this section has been included in a
proposed amendment to §9.6 (concerning ex-
amination and course of instruction).

The Commission proposes the repea! of
§9.12 as the requirements of this saction are
no longer necessary.

The repeal of §9.13 is proposed as the lan-
guage in this section has been included in an
amendment to §937 (conceming require-
ments for construction of containers).

Thomas D. Petru, drecior, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeals are in
efiect there will be no fiscal implications for
state or local govemment as a result of en-
forcing or administering the repeals.

Mr. Petru also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a result
of enforcing the repeals will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeals as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Rairoad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2987. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The repeals are proposed under the Texas
Natural Resources Code, §113.051 (Vernon
Supplement 1992), which authorizes the Rail-
road Commission of Texas to promulgate
rules and standards related to the LP-gas
industry and its operations, which will protect
or tend o protect the health, safety, and wel-
fare of the general public.

§9.8. Designation of Operations Supervi-
sors.

§9.9. Examination for Certification.
§9.10. Examination Fees.

§9.11. General Installers and Repairmen
Exemption.

§9.12. Qualification of Inspectors.

§9.13. Comnainers for Hot Air Balloons.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325450 Mary Ross McDonald

Assistent Director, Legal
Divislon-Gas Utilitles/LP
Gas

Raliroad Commission of

Toxas
Earligst possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ L4 ¢

¢ 16 TAC §§9.22, 9.26, 9.27.

The Railroad Commission of Texas proposes
new §§9.22, 9.26, and 9.27, concerning
objections to proposed stationary LP-gas in-
stallations, physical inspection of stationary
LP-gas installaticns, and final approval of sta-
tionary LP-gas installations.

The Commission proposes new §9.22 1o clar-
ify that owners of real property situated within
500 feet of a proposed installation who have
been notified must file an objection with the
commission within 18 days of receiving no-
tice.

New §9.28 is proposed to consolidate por-
tions of existing rules §9.28 (concerning pub-
lic hearing), §9.29 (concerning filings required
for LP-gas installations), and §9.30 (concemn-
ing submission of drawings, plans, reports,
and specifications), along with new language
to clarify that if the LP-Gas Division does not
inspect a completed installation of 10,000 gal-
lons aggregate water capacity or more within
30 days of receipt of written nolification that it
is ready for inspection, the installation may
operate conditionally. Jf, upon inspection, a
safety rule violation is detected, the installa-
tion must cease operation until the violation is
corected. The new language also clarifies
that an inspection of a completed installation
of 10,000 gallons aggregate water capacity or
less will be conducted as soon as possible
after receipt of an LPG Form 501. If, upon
inspection, a safety rule violation is detected,
the installation may be removed from service
until the violation is comected.

The Commission proposes new §9.27 to clar-
ify that final approval of an installation may be
granted following a physical inspection, if the
installation complies with the plans and speci-
fications granted tentative or interim approval,
the safety rules, and if it does not constitute a
danger to the health, safety, and welfare of
the general public.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rules are in effect
there will be fiscal implications for state or
local government as a result of enforcing or
administering the rules; however, due to the
nature of the proposed changes, it is impossi-
ble to specify the amount of that impact.

Mr. Petru also has determined that for each
year of the first five years the rules are in

effect the public benefit anticipated as a result
of enforcing the rules will be an increase in

compliance due to clearly understandable:

rules and an increase in safety afforded to the
general public due to the updated and revised
safety requrements. There will be an effect
on small businesses; however, it is impossi-

ble to specify the amount of that impact.
There is an anticipated economic cost to per-
sons required to comply with the proposed
sections; however, due to the nature of the
proposed changes i is impossile to specify
the amount of that impact.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12867, Austin, Texas
78711-2987. Comments will be accepled for
30 days after publication in the Texas Regis-
ter.

The new sections are proposed under the
Texas Natural Resources Code, §113.051,
which authorizes the Railroad Commission of
Texas to promulgate rules and standards re-
lated to the LP-gas indusiry and its opera-
tions, which will protect or tend 1o prolect the
health, safety, and welfare of the general pub-
lic.

§9.22. Objections to Proposed Stationary
LP-Gas Installations.  Each owner of real
property situated within 500 feet of the
proposed location of an LP-gas container(s)
of 10,000 gallon aggregate water capacity
or more receiving notice shall have 18 days
from the date the notice was received to file
an objection, in writing, as described in
§9.24(a)(2) of this title (relating to Hearings
on Stationary LP-Gas Installations) with the
commission. If notice is served by mail,
three days shall be added to the time for
filing an objection. An objection is not con-
sidered filed until it is actually received at
the Austin office of the commission.

§9.26. Physical Inspection of Stationary In-
stallations.

(a)  Aggregate water capacity of
10,000 gallons or more. The applicant shall
notify the commission when the installation
is ready for inspection. If the commission
does not physically inspect the facility
within 30 calendar days of receipt of written
notice that the facility is ready for inspec-
tion, the facility may operate conditionally
until the initial inspection is made. If any
safety rule violation(s) exists at the time of
the initial inspection, the installation shall
cease operation until the violation(s) are
corrected.

(b) Aggregate water capacity of
less than 10,000 gallons. After receipt of an
LPG Form 501, an inspection will be con-
ducted as soon as possible to verify the
installation described is in compliance with
the LP-Gas Safety Rules. If any LP-gas
statute or safety rule violation exists at the
time of the first inspection at a commercial
installation, the subject container, including
any piping, appliances, appurtenances or
equipment connected to it may be immedi-
ately removed from LP-gas service until the
violation(s) are corrected.

(c) Material variances. If the com-
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mission determines the completed installa-
tion varies materially from the application
originally accepted as in compliance, cor-
rection of the variance and notification to
the commission or resubmission of the ap-
plication is required. The review of such
resubmitted application will follow the pro-
cedure(s) described in §9.20 of this title
(relating to Filings Required for Stationary
LP-Gas Installations).

§9.27. Final Approval of Stationary LP-Gas
Installations. Except as provided in §9.28
of this title (relating to Emergency Use) , no
LP-gas container may be placed into LP-gas
service until after final approval has been
granted. Final approval will follow a physi-
cal inspection of the completed installation.
If, following the physical inspection of the
installation by the commission, the commis-
sion finds that the installation:

(1) complies with:

(A) the plans and specifica-
tions given tentative approval by the com-
mission, or interim approval by order of the
Railroad Commission of Texas;

(B) the LP-Gas Safety Rules;

(C) the statutes of the State
of Texas; and

(2) does not constitute a danger
to the public health, safety, and welfare,
then the commission shall issue an order
granting final approval,

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to

adopt.
Issued in Austin, Texas, on July 8, 1993.

TRD-9325451 Meary Ross McDonald

Assigtanmt Director, Legal
Division-Gas Utliities.P
Gas

Rallroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

L 4 ¢ ¢

Subchapter B. Basic Rules
¢ 16 TAC §9.33, §9.38

(Editor’s note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Rairoad Commission of Texas proposes
the repeal of §9.33 concerning authorized

containers, and §9.38 concerning inspection
of containers.

The Commission proposes the repeal of
§9.33 as the routine submission of manufac-
turer's data reports to the LP-Gas Division
will no longer be required. Other provisions of
the section relating to ASME containers have
been moved to §9.37 (concerning require-
ments for construction of containers).

The repeal of §2.38 is proposed as the re-
quirements of this section are no longer appli-
cable.

Thomas D. Petru, director, Liquefied Petro-
lsum Gas Division, has determined that for
the first five-year period the repeals are in
effect there will be no fiscal implications for
state or loca! government as a result of en-
forcing or administering the repeals.

Mr. Petru also has delermined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a result
of enforcing the repeals will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeals as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Gommission
of Texas, P.C. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The repeals are proposed under the Texas
Natural Resources Code, §113.051, which
authorizes the Railroad Commission of Texas
fo promulgate rules and standards related to
the LP-gas industry and its operations, which
will protect or tend to protect the health,
safety, and welfare of the general public.

§9.33. Authorized Containers.

§9.38. Inspection of Containers.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325452 Mery Ross McDonald
Assistant Director, Legal
Division-Gas Utilities/LP
Gal

8
Raliroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

. ¢ ¢
e 16 TAC §§9.34, 9.36, 9.37, 9.69

The Railroad Commission of Texas proposes
amendments to §§9.34, 9.36, 9. 37, and 9.69,
concerning examination of containers; ap-
proval of valves, fittings, and equipment; re-
quirements for construction of containers; and

grounding and electrical fields.

The amendment to §9.34 allows the Commis-
sion to request a manufacturer’s data report if
necessary to determine the safety of a con-
tainer. The amendment also ciarifies the type
of testing that may be conducted on a con-
tainer.

The amendment to §9.36 deletes language
that is no longer applicable. New language
clarifies that all appurtenances and equip-
ment used in LP-gas service must be listed
by a nationally recognized testing laboratory,
unless its use is specifically prohibited or
there is not a testing specification or proce-
dure developed. Appurtenances and equip-
ment that cannot be tested must be able to
operate at the full range of pressures and
temperatures to which they will be subjected.
The Commission may request documentation
to substantiate claims o1 safety. A statement
is added that compliance with this section
does not ensure conformity with other laws
and regulations, such as those of the Texas
Air Control Board.

The amendment to §9.37 incorporates lan-
guage in existing §9.33 {relating to authorized
containers), indicating requirements for
ASME and DOT containers, and also incorpo-
rates language from existing §9.13 (relating
to containers for hot air balloons).

The amendment to §9.69 eliminates unnec-
essary and overly restrictive requirements.

Thomas D. Pqtru, drector, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rules are in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
adminisfering the rules.

Mr. Petru also has determined that for each
year of the fist five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be an increase in
compliance due to more clearly understand-
able rules and an increase in safety afforded
to the general public due to the updated and
revised safety requirements. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to compiy with the rules as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
tfroleum Gas Division, Railroad Commission
of Texas, P.O. Box 12987, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. .

The amendments are proposed under the
Texas Natural Resources Code, §113. 051,
which authorizes the Raiiroad Commission of
Texas tg promulgate rules and standards re-
lated to' the LP-gas industry and its opera-
tions, which will protect or tend to protect the
health, safety, and welfare of the general pub-
lic.

§9.34. Examination of Containers.

(8) In order to determine the
safety of a container, the commission
may request the manufacturer’s data re-
port on that container. At the request of
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the commissiea {uivision director, when in
his opinion such action is necessary], con-
tainers and assemblies shall be examined by
a recognized testing laboratory equipped for
and experienced in the testing of LP-gas
[liquefied petroleum gas] containers and
equipment and a comprehensive report on
the findings of the [such] testing laboratory
shall be submitted to the commission [Rail-
road Commission] for its consideration.
This subsection can be applied ¢ven though
an acceptable LPG Form 23 [(Statement in
Lieu of Container Testing)] has been re-
ceived. .

(b) Any stationary American Soci-
ety of Mechanical Engineers (ASME) LP-
gas container previously in LP-gas service
which has not been subject to continuous
LP-gas vapor pressure must be retested by
at least two of the following nondestructive
test methods recognized by ASME to deter-
mine if the container or assembly is safe for
LP-gas use in the State of Texas:[. The test
results must be submitted on an LPG Form
8 (Manufacturer’s Report of Pressure Ves-
sel Repair, Modification or Testing):]

(1) (No change.)
(2) ultrasonic thickness test; [or]

(3) wet [particle] fluorescent
magnetic particle test [or magnaflux.]; or

(4) magnaflux test. The test re-
sults must be submitted to the commis-
sion on an LPG Form 8.

{c) Any stationary ASME LP-gas
container which has been subject to contin-
uous LP-gas vapor pressure need not be
tested prior to installation, provided an ac-
ceptable LPG Form 23 [(Statement in Lieu
of Container Testing)] is filed with the
commission [division] at the time an LPG
Form 500[, Application for Tentative Ap-
proval of LP-Gas Installation,] is submitted
for any facility requiring . submission of
plans and specifications in accordance with
§9. 20 [§9.29] of this title (relating to Ap-
plications for Stationary LP-Gas Installa-
tions ([Filings Required for LP-Gas
Installations]).

(d) Any stationary ASME LP-gas
container brought into Texas from out-of-
state and intended for stationary LP-gas in-
stallation in Texas at any facility requiring
submission of plans and specifications must
be tested in accordance with subsection (b)
of this section prior to tentative approval
being granted by the commission [divi-
sion]. Exception: If any stationary ASME
LP-gas container which has been under con-
tinuous LP-gas vapor pressure[,] is owned
by a company having a current LP-gas li-
cense in the State of Texas, such tests may
not be necessary upon the receipt of an
acceptable LPG Form 23 [(Statement in
Lieu of Container Testing)].

(e) A calibrated pressurve chart

recorder shall be used for each‘hydro-
static test.

§9.36. Appurtenances and Equipment.

(@) All appurtenances and equip-
ment placed into LP-gas service shall be
listed by a nationally recognized testing
laboratory, i.e., Underwriter’s Labora-
tory (UL), Factory Mutual (FM), or
American Gas Association (AGA), or
such other laboratories approved by the
commission unless:

(1) it is specifically prohibited
for use by another section of the LP-Gas
Safety Rules;

(2) there is no test specifica-
tion or procedure developed by the test-
ing laboratory for the appurtenance or
equipment.

(b)  Appurtenances and equip-
ment that cannot be listed but are not
prohibited for use by the LP-Gas Safety
Rules shall be acceptable and safe for
LP-gas service over the full range of
pressures and temperatures to which
they will be subjected under normal op-
erating conditions.

(¢)  Documentation sufficient to
substantiate any claims made regarding
the safety of any valves, fittings, and
equipment shali be required by the com-
mission.

(d) Compliance under this section
does not ensure conformity with other
state and federal regulations, such as
those of the Texas Air Control Board.
[All valves, fittings, and equipment (such as
vaporizers, carburetors, relief valves, excess
flow valves, regulators, cut-off valves, etc.)
which are required in the complete assem-
bly, shall be approved by the Railroad
Commission of Texas. A LPG Form 502,
Application for Liquefied Petroleum Gas
equipment and Component Approval, and
any other data the commission may reason-
ably require must be submitted to the LP-
Gas Division for any equipment or compo-
nents required to be approved. Exception:
Valves, fittings, and equipment (excluding
pressure vessels) need not be approved by
the commission if they are listed by a na-
tionally recognized testing laboratory, i.e.,
Underwriter’s Laboratory (UL), Factory
Mutual (FM), or American Gas Association
(AGA), and such other laboratories ap-
proved by the LP-Gas Division provided the
LP-Gas Safety Rules do not prohibit their
use in LP-gas service. Approval under this
section does not ensure conformity with
other state and federal regulations. Any sub-
sequent modifications to approved LP-gas
systems, equipment, and components will

require resubmission to the LP-Gas Divi- -

sion prior to installation or usage. The divi-
sion will review all applications within 45

calendar days of receipt of the application.
The division must mail written notification
to the applicant of whether the application
is accepted, rejected, or still under review
within the 45-day calendar period. An ap-
plication is not accepted (i.e. in compliance)
until the applicant has received written noti-
fication of the acceptance.] .

§9.37. Requirements for Construction of
Containers.

(@) American Society of Mechan-
ical Engineers (ASME) Containers. All
containers, except those described in sub-
section (b) of this section, used for storing,
transporting, andfor dispensing LP-gas
[liquefied petroleum gas] in the State of
Texas, [except containers manufactured and
maintained in accordance with the require-
ments of the Department of Transportation,]
shall be fabricated [and marked] in strict
accordance with Section VIII, Division 1,
[Division 1, Section VIIL] of the edition of
the American Society of Mechanical Engi-
neers, Boiler and Pressure Vessel Code in
effect at the time of fabrication. [A copy of
Section VIII of the ASME Boiler and Pres-
sure Vessel Code, Division 1, is on file in
the office of the LP-Gas Division of the
Railroad Commission of Texas, Austin,
Texas. Exception: conformity with para-
graph UG-125 to UG-134 inclusive of this
Code shall not be required.]

(b) Department of Transporta-
tion (DOT) containers. Containers desig-
nated for LP-gas use only and
manufactured, tested, and inspected in
accordance with DOT regulations and
specifications are authorized for use in
this state in accordance with the applica-
ble LP-Gas Safety Rules.

(c) Any fuel cell approved by the
Federal Aviation Administration (FAA)
and intended to be solely used as a fuel
cell for hot air balloons is outside the
jurisdiction of the LP-Gas Division.

§9.69. Grounding and Elecirical [Fields].

(a) (No change.)

(b) Electrical installations . within
the vicinity of LP-gas storage containers or
LP-gas transfer, handling, or dispensing
equipment shall be in accordance with the
National Electric Code (NEC) for Class 1,
Group D: Hazardous Locations, Division 1
area or Division 2 area. A Division 1 area
is where combustible gases are normally
present during operation. A Division 2
area is where combustible gases are pre-
sent only under abmormal conditions.
This requirement does not apply to resi-
dential installations, including manufac-
tured housing. The vicinity of storage
containers or equipment is that area indi-
cated by the following chart:
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Distance Requirements from Container

or Equipment for Class 1, Group D:

Hazardoug Locationg NEC Clasggification
Measured in all Directions

Division 1 Area

Division 2 Area

Container Within 5 feet 5 - 10 feet_
9.69 LP-GAS CHART I.
[
Distance Requirements from Container
or Equipment for Class 1, Group D,
Aggregate Hazardous Locations NEC Classification

Water Capacity

Measured in all Directions

0- 500 gallons
501- 2000 gallons
2001 gallons and over

.0 feet
15 feet
25 feet

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325453 Mary Ross McDonald
Assistant Director, Legal
Division-Gas Utiiities/L.P
Gas
Raliroad Commission of
Texas

Earfiest possible dato of adoption: August 16,
1983

For further information, please call: (512)
463-6949

¢ ¢ ¢

Subchapter C. Division I
* 16 TAC §9.71

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Rairoad Commission of Texas proposes
the repeal of §9.71, conceming construction
and original test of cylinders, as the provi-
sions of this section have been incorporated
in §9.37 (relating to requirements for con-
struction of containers).

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeal is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the repeal.

Mr. Pefru also has determined that for each
year of the first five years the repeal is in
effact the public benefit anticipated as a result
of enforcing the repeal will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Direcior, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The repeal is proposed under the Texas Nat-
wral Resowces Code, §113.051, which au-
thorizes the Railroad Commission of Texas to
promulgate rules and standards related to the
LP-gas industry and its operations, which will
protect or tend fo protect the health, safety,
and welfare of the general public.

§9.71. Construction and Original Test of
Cylinders.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-8325454 Mary Ross McDonald
Assistant Director, Legal
Divislon-Gas Utilities/LP

Qas
Raiiroad Commission of
Texas
Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ ¢ ¢

Subchapter G. Division V
* 16 TAC §9.171

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Ear! Rudder
Building, 1019 Brazos Street, Austin.)

The Rairoad Commission of Texas proposas
the repeal of §9.171, concerning definitions
and applicabifity, as all definitions have been
moved 1o §9.2 (relating to definitions).

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeal is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the repeal.

Mr. Petru also has determined that for each
year of the first five years the repea! is in
effect the public benefit anticipated as a resutt
of enforcing the repeal will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitied
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12987, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.
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The repea! is proposed under the Texas Nat-
wal Resources Code, §113.051, which au-
thorizes the Rairoad Commission of Texas 1o
promulgate rules and standards related to the
LP-gas industry and its operations, which will
protect or tend to protect the health, safety,
and welfare of the general public.

§9.171. Definitions and Applicability.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325455 Mary Ross McDonald

Assistant Director, Legal
Division-Gas Utilities/LP
Gas

Rallroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ ¢ ¢

e 16 TAC §§9.172-9.175, 9.184,
9.187

The Railroad Commission of Texas proposes
amendments to §§9.172-9.175, 9.184, and
9.187, concering containers; salety relief
valves; protection of valves and fittings; con-
tainer appurtenances, installation of contain-
ers and container appurtenances; and school
bus and mass transit vehicle installations.

Section 9.172 is amended to modify the sec-
tion's applicability to school buses, mass tran-

sit, and special transit vehicles. School

buses, mass transit, special transit, or public
transportation vehiclas are allowed to camry
LP-gas motor fue! or mobile fuel containers
with a maximum capacity of 300 water gal-
lons. Other passenger-cairying vehicles may
carry containers that do not exceed 200 water
gallons. The rule also expands the type of
mounting brackets that may be used with
these containers.

The amendment to §9.173 reflects minor
wording changes for clarification. The amend-
ment to §9.174 modifies the type of pratection
that must be provided for valves and fittings.

Section 9.175 is amended to provide that LP-
gas containers installed on school buses,
mass transit, and special transit vehicles are
to be equipped with an automatic means of
preventing overfilling.

An amendment to §9.184 further clarifies the
acceptable means of mounting containers on
vehicles.

Section 9.187 is amended to make clear its
applicability to school buses, mass transit,
and special transit vehicles. It also clarifies
the appropriate means of mounting contain-
ers on such vehicies. A provision is added
requiring that the LP-Gas Division review all
drawings, plans, reports, and specifications
required to be filed by statute or rule for
approval, to determine compliance with the
safety rules. If the submission is not ap-

proved, t may be resubmitted, or the appli-
cant may request a hearing. The name of the
section has been amended to School Bus,
Mass Transit, and Special Transit Vehicle
Installations.

Thomas D. Petru, director, Liquetied Petro-
leum Gas Division, has determined that for
the first five-year period the rules are in effect
there will be fiscal implications for state or
local government as a result of enforcing or
administering the rules; however, due to the
nature of the proposed changes, it is impossi-
ble to specify the amount of that impact.

Mr. Petru also has determined that for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be an increase in
compliance due to more clearly understand-
able rules and an increase safely afforded to
the general public due to the updated and
revised safety requirements. There will be an
effect on small businesses; however, it is
impossible to specify the amount of that im-
pact. There is an anticipated economic cost
to persons required to comply with the pro-
posed rules; however, due to the nature of
the proposed changes, it is impossible to
specify the amount of that impact.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. The Commission will consider all com-
ments filed relating to the previously
proposed amendments to these sections pub-
lished in the January 1, 1993, issue of the
Texas Register (18 TexReg 21).

The amendments are pronosed under the
Texas Natural Resources Code, §113. 051,
which authorizes the Rairoad Commission of
Texas to promulgate rules and standards re-
lated to the LP-gas industry and its opera-
tions which will protect or tend to protect the
heaith, safety, and welfare of the general pub-
lic.

§9.172. Containers.
(a) (No change.)

(b) The minimum design working
pressure for DOT containers shall not be
[be not] less than 240 psig. The minimum
design working pressure for ASME contain-
ers shall not be less than 250 psig, except
that containers installed on any vehicle
within enclosed spaces (including recesses
or cabinets) shall have a minimum design
working pressure not less than 312 psig
unless such spaces are adequately venti-
lated. Containers installed on school
buses, mass transit, or special transit ve-
hicles shall have a minimum design
working pressure of not less than 312
psig. However, any 250 psig container
approved by the commission for school
buses, mass traasit, or special transit ve-
hicles and installed on such vehicle in
Texas as of October 1, 1993, may remain
in LP-gas service. A pickup-type vehicle,

equipped with a camper shell not used for
human occupancy, shall not be required to
comply with the minimum 312 psig con-
tainer requirement.

(c) LP-gas motor fuel or mobile
fuel containers mounted on school buses,
mass transit, or special transit vehicles,
or public transportation [passenger-
carrying] vehicles shall not exceed 300
[200] gallons aggregate water capacity. LP-
gas containers mounted on all other
passenger-carrying vehicles shall not ex-
ceed 200 gallons aggregate water capac-
ity. [No more than three containers shall be
mounted on a passenger-carrying vehicle.]

. This subsection shall not prevent a LP-gas

motor fuel line from being connected to a
cargo container on a LP-gas bobtail delivery
unit [properly] registered with the commis-
sion [this division].

[(d LP-gas motor fuel containers
on other than passenger vehicles normally
operating on the highways shall not exceed
175 gallons individual water capacity, 300
gallons aggregate water capacity. No more
than two containers shall be mounted on a
vehicle.]

(d){(e)] Al motor fuel or mobile
fuel containers shall be [of 130 gallons
water capacity or more shall be baffled and
shall have steel pads continuously welded to
the container and] supported [through an arc
of 120 degrees] in such a manner as to
prevent the concentration of excessive
stresses in the shell plate of the container.
This shall not prohibit the use of specific
mounting brackets, designed and manu-
factured by a container manufacturer,
The container fastenings and brackets
shall be designed and constructed to
withstand without permanent visible de-
formation static loading in any direction
equal to four times the weight of the
container filled with fuel. Each specific
mounting bracket manufactured on or
after January 1, 1994, must have the
manufacturer’s name or logo on it in
order to properly identify the bracket
manufacturer.

(@)[(H)] A container having a wa-
ter capacity of 30 gallons or less may be
filled into the liquid space. Any other
container [Containers] covered by this sec-
tion shall be equipped for filling into the
vapor space [only]. Motor fuel and mobile
fuel containers shall not be filled in excess
of the maximum permitted filling density.

§9.173. Safety Relief Valves.

(a) All ASME motor fuel and mo-
bile fuel containers shall be equipped with
internal type [spring loaded] safety relief
valves which comply with §9.42 of this title
(relating to Safety Relief Valves), §9.43 of
this title (relating to Setting of Relief
Valves), and §9.44 of this title (relating to
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Construction and Markings of Safety Relief
Valves).

(b) (No change.)

(c) Safety relief valve discharge
shall be directed or vented [upward within
15 degrees of vertical] so that any gas re-
leased will not directly impinge upon con-
tainers, any part of the vehicle, adjacent
persons or vehicles, or the inside of the
passenger or luggage compartment.

(d) Safety relief valve discharge
vent lines shall be metallic [steel] or ap-
proved high pressure LP-gas hose or other
equivalent material sized, located, and se-
cured so as to permit sufficient safety relief
valve relieving capacity. Discharge vent
lines shall be able to withstand the pressure
from the relief vapor discharge when the
relief valve is in the full open position. A
protective cover [spring-loaded dust or rain
cap] shall be provided to minimize the pos-
sibility of [the entrance of] dirt or water
entering [into] either the relief valve or its
discharge vent line.[,] The protective cover
[and such dust or rain cap] shall remain in
place except when the relief valve oper-
ates.[, in] In this event, it shall permit the
relief valve to operate at sufficient capacity.

(e) (No change.)

§9.174. Protection of Valves and Fittings.

[(a)] Container valves, appurte-
nances, and connections shall be [ade-
quately] protected so as to minimize the
possibility of damage caused by such inci-
dents as [due to] vehicle collisions or acci-
dental contact with stationary cbjects [or
objects thrown up from the ground]. This
protection shall be provided by the con-
tainer manufacturer by means of recessing
or providing a heavy metal fitting guard
[with a minimum of seven gauge thickness,
adequately] extended to protect all valves
when they [such valves] are in the full open
position. The guard shall be permanently
welded to the container or bolted to the
guard tabs. [Where used, guard tabs shall
have a minimum tensile strength of 55,000
p.s.i.g. and shall be welded to the vessel at
the time of fabrication.] The bolts, includ-
ing lock washers and nuts, or self-locking
nuts, must be of a size and strength to
secure the guard against displacement, If
self-locking nuts are installed, such nuts
shall not be reused once they are re-
moved. [securing the guard to the container
must be a minimum of 3/8 inch grade five
steel machine bolts. Exception:] A motor
fuel container which is located within a
vehicle’s interior or [an automobile’s]
trunk area, with parts of the vehicle provid-
ing protection and all valves and fittings
protected by a vapor tight shroud, will be
considered [deemed] to comply with this
subsection [the foregoing requirement].

[(b) Float gauges, relief valves, and
other container appurtenances located out-
side the valve guard area shall be recessed
inside the container or protected by ‘a
welded guard surrounding the appurte-
nances.}

§9.175. Container Appurtenances.

[(a) All valves, gauging devices,
and appurtenances shall have a minimum
rated working pressure of 250 p.s.i.g.]

(a)[(b)] Manual shut-off valves
shall be designed to provide positive closure
under service conditions and shall be
equipped with an internal excess flow check
valve designed to close automatically at the
rated flow of vapor or liquid specified by
the manufacturer.

(b) [(c)] Containers shall be in-
stalled in such a manner that access to main
shut-off valves is not hindered by the vehi-
cle’s frame, body, or any equipment or ap-
purtenance attached to or mounted on the
vehicle. This requirement does not [is not
to be construed to] prohibit the installation
of containers inside a vehicle’s passenger or
luggage compartments where access doors

- to these compartments may be locked to

secure the vehicle and its contents.

(c)[(d)] Double back flow check
valves shall be [of the] spring-loaded [type]
and [shall} close when the flow of LP-gas is
either stopped or reversed. This valve shall
be installed in the fill valve opening of the
container, whether used for remote or direct
filling.

(d) [(e)] All motor fuel and mobile
fuel containers installed on school buses,
mass trapsit, special transit, or public
transportation vehicles shall be equipped
with an automatic means to prevent filling
in excess of the maximum permitted filling
density.

(@] An automatic [overfilling
prevention] device as described in subsec-
tion (d) shali [may] be installed on the
container or exterior of the compartment
when remote filling is used, provided that a
double back flow check valve is installed in
the remote fill valve opening.

(D [(g)] All container openings, ex-
cept those for safety relief valves and gaug-
ing devices, shall be [permanently] labeled
by appropriate means to designate whether
they communicate with the liquid or vapor
space. As an alternative to labeling the
container openings, valves may be la-
beled.

(®)[(h)] A solid steel plug shall be
installed in unused openings.

§9.184. Installation of Containers and Con-
tainer Appurtenances.

(a) Containers shall be located in a
place and in a manner that minimizes [to
minimize] the possibility of damage caused
by such incidents as vehicle collisions or
accidental conact with stationary objects
to the container and its fittings. All contain-
ers shall be located within the physical lim-
its of the vehicle and shall be protected by
the vehicle’s bumpers. Extending a chassis
or bumper solely for the purpose of mount-
ing containers is prohibited, except where

. permitted by federal law. [Containers

shall not be installed less than eight inches
from the engine or exhaust system or shall
be shielded against direct heating to prevent
increased internal pressure of the container.]
To prevent increased internal pressure of
the container(s), they shall not be in-
stalled less than eight inches from the
engine or exhaust system unless shielded
against direct heating.

(b) Containers not exceeding 85
gallons water capacity may be mounted in
an elevated position, provided such contain-
ers are installed within the confines of an
overhead steel framework which is common
with or attached to the vehicle’s frame and
is capable of supporting 1.5 times the
weight of the vehicle. {No container shall
be located directly above another contain-
er.]

{c)-(d) (No change.)

(e) The container, fastenings or
mounting brackeis shall be secured to the
vehicle with bolts, lock washers and nuts,
or self-locking nuts of a size and strength
capable of withstanding a static force in
any direction equal to four times the
weight of the container filled with fuel. If
self-locking nuts are installed, such nuts
shall not be reused once they are re-
moved.

§9.187. School Bus, [and] Mass Transit,
and Special Transit Vehicle Installations.

(a) [The application. This section
applies to LP-gas systems supplying LP-gas
to propel school bus and mass transit vehi-
cles.] Prior to the [initial installation of a]
conversion to a LP-gas system of [on] any
vehicle to be used as a school bus, [by
either public or private educational institu-
tions or] mass transit, or special transit
vehicle[s], an applicant (the ultimate con-
sumer or licensee, as the case may be),
making the [initial installation or] conver-
sion shall submit a LPG Form 503 [, Appli-
cation to Install a LPG System on School
Bus/Mass Transit Vehicles, and other infor-
mation deemed necessary by the LP-Gas
Division for review]

(1) An original school bus,
mass transit, or special transit vehicle
manufacturer shsll submit an LPG Form
503 covering the model(s) of vehicle(s) to
be equipped with an LP-gas system prior
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to the vehicle(s) being used in LP-gas
service in this state.

(2) The commission shall ex-
amine all drawings, plans, reports, and
specifications required by statute or com-
mission regulation to be submitted for
approval to determine whether the de-
sign, manufacture, construction, or use of
the depicted item, system, operations,
procedure, or installation complies with
the LP-Gas Safety Rules. A determina-
tion will also be made whether the sub-
ject of the submission poses a threat to
the health, safety, and welfare of the gen-
eral public. If the commission declines
administratively to approve the submis-
sion, the applicant shall be notified in
writing within the required time period
of the deficiencies. The applicant may
modify the submission and resubmit it
for approval within the required time
period, or may request a hearing on the
matter in accordance with the General
Rules of Practice and Procedure of the
Railroad Commission of Texas. The sub-
ject of the submission shall not be oper-
ated or used in LP-gas service in this
state until approved by the Railroad
Comnmission of Texas following a hear-
ing. -

(b) The application process. After
completion of the [division’s] review [of the
application] within the time described in
paragraph (7) of this subsection, the com-
mission will return the application [will be
returned] to the applicant, indicating either
the submission complies with the LP-gas
rules or specifying what [indicating that]
corrections are required.[, and such correc-
tions shall be noted specifically on the re-
turned application].

(1)-(4) (No change.)

(5) Material variances. If the
commission [division director] determines
the completed installation or conversion
varies materially from the application origi-
nally accepted as in compliance, correc-
tion of the variance and notification to
the commission or resubmission of the
specifications is required. The [division’s]
review of such resubmitted application will
follow the [described] procedure(s) de-
scribed in this section.

(6) Subsequent applications.
Any subsequent [installation of a] conver-
sion to an LP-gas system by the same appli-
cant [for the same user] will not require
resubmission of [an application,] an [(JLPG
Form 503[)], provided the conversions are
made in accordance with the application
originally accepted as in compliance. How-
ever, an LPG Form 504, [Notice of Subse-
quent Conversion by the Same Ultimate
Consumer or Applicant] must be filed with
and approved by the commission [LP-Gas
Division] prior to the completion of any

subsequent school bus, [or] mass transit, or
special transit vehicle [installation or] con-
version. The applicant shall notify the com-

‘mission [division] in writing when any such

subsequent [installation or] conversion is
completed and ready for inspection. Subse-
quent conversions that differ and vary
materially from the initial application as
originally accepted as being in compli-
ance will require another submission of
LPG Form 503. Original school bus,
mass transit, or special transit vehicle
manufacturers shall submit an LPG
Form 504 prior to the vehicles being used
in this state.

(7) Time for review of applica-
tions. The commission [division] will re-
view all applications within 21 [45]
calendar days of their receipt [of the appli-
cation]. Written [The division must mail
written] notification [to the applicant] of
whether the application is complete or in-
complete [accepted, rejected, or still under
review] shall be mailed to the applicant
within the 21 [45] calendar day period. An
application is not completed [accepted]
(i.e., in compliance) until the applicant has
received written notification [of the accep-
tance].

(c) Container installation. [Each
container shall be fitted with an approved
automatic means to prevent filling in excess
of the maximum permitted filling density.]
The motor fuel container(s) installed on a
school bus or mass transit vehicle [con-
tainer] shall be installed on the underside of
the vehicle [on the streetside]. The motor
fuel containers installed on a special tran-
sit vehicle may be installed in the passen-
ger compartment, provided it complies
with §9.185, (relating to Interior Con-
tainer Installation), or on the underside
of the vehicle. [Installation of the container
on top or at the rear of the bus is prohibit-
ed.]

[(d) LP-gas containers used on
school buses shall not exceed 115 gallons
aggregate water capacity.]

(d){(e)] Container(s) [The con-
tainer] shall be secured to the school bus,
mass transit, or special transit vehicle
frame (not to the floor [of the bus]) by
container fastenings welded directly to the
container or mounting brackets as pro-
vided in §9.172(d) of this title (relating to
Containers). The fastenings or brackets
must be secured to the frame or securely
mounted to a supporting structure so as
to not compromise the strength of that
structure (i.e., backing plates or other
acceptable means may be used to accom-
plish this purpose), as required by
§9.184(e) of this title (relating to Installa-
tion of Containers and Container Appur-
tenances). Container(s) which are
currently installed on school buses or
mass transit vehicles by means of strap

mounting brackets may continue to be
used. [designed with a safety factor of four,
to withstand loadings in any direction equal
to four times the filled weight of the con-
tainer. The container shall have a minimum
of two padded mounting frame brackets,
continuously welded to the container at the
time of manufacture, supporting the con-
tainer through an arc of 120 degrees. Con-
tainer brackets shall be secured in place
using lock washers and double nutted 172
inch grade eight tensile strength bolts.]

[(® Containers shall be installed
with as much clearance as practical, but
never less than the minimum normal road
clearance of the vehicle under maximum
load conditions. Minimum clearance shall
be to the bottom of the container or to the
lowest fitting on the container or housing,
whichever is lower. All container valves
and fittings shall be protected by means of a
heavy gauge metal guard having a mini-
mum thickness of seven gauge steel.]

(©)[(e)] If necessary, a [An eight
inch by 14 inch minimum size] plumbing
chamber door shall be provided in the
[street] sidewall of the school bus, mass
transit, or special transn vehicle to allow
easy access for filling or securing the ser-
vice valve in the event of an emergency.
‘The plumbing chamber door shall be hinged
and latched, but not locked.

{(h) All safety relief valves shall be
vented through the street sidewall of the bus
skirting. The relief valve discharge vent line
shall be metallic pipe or tubing (other than
aluminum) and shall be sized, located, and
secured, so as not to restrict full discharge.

[()) The relief valve discharge vent
lines shall run vertically upward and shall
be secured against the outside skirting, con-
tinuing upward between windows, terminat-
ing at the rolling eaves of the bus roof. A
spring-loaded dust or rain cap must be pro-
vided which will not divert the discharge of
LP-gas onto the container or vehicle. A
flexible high pressure LP-gas hose connec-
tion shall connect the relief valve threaded
collar to the discharge vent line by means of
threaded fittings or manufactured hose fit-
tings designed specifically for this purpose.
The relief valve discharge vent line and the
flexible high pressure LP-gas hose shall
withstand the pressure from the relief dis-
charge when the relief valve is in the full
open position.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt. .
Issued in Austin, Texas, on July 8, 1993.
TRD-8325456 Mary Ross McDonaid
Assistant Director, Legal
gl:l:lon-eu Utiltioa/LP

Raliroad Commission of
Texas
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Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949 :

¢ ¢ ¢

Subchapter I. Division VII
¢ 16 TAC §9.210

The Railroad Commission of Texas proposes
an amendment to §9.210, conceming low
pressure-high pressure piping.

The amendment to §9.210 moves definitions
contained in the section to §9.2, relating to
definitions.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rule is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rule.

Mr. Petru also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be an increase in com-
phiance due to more clearly understandable
rules and an increass in safety afforded to the
general public due to the updated and revised
safety requirements. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed.
Comments on the proposal may be submitted
to Thornas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Raikoad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2987. Comments will be accepted for
30 days after publication in the Texas Ragis-
ter.

The amendment is proposed under the Texas
Natural Resources Code, §113. 051, which
authorizes the Rairoad Commission of Texas
to promuigate rules and standards related to
the LP-gas industry and its operations, which
will protect or tend to protect the heaith,
safety, and welfare of the general public.

§9.210. Low Pressure-High Pressure Pip-
ing.

(a) (No change.)

[(b) Low pressure gas piping covers
materials and installation methods for pip-
ing with pressure to 50 psig or less.]

(b)[{c)] Section 9.223 and §9.224
of this subchapter pertain to high pressure
gas piping.

[(d) High pressure gas piping cov-
ers gas piping for conveying liquid LP-gas
or vapor with pressure in excess of 50 psig.]
This agency hereby cerlifies that the proposal

has been reviewed by legal counsel and
found to be within the agency’s authority to

adopt.
Issued in Austin, Texas, on July 8, 1993.
TRD-8325457 Mary Ross McDonald

Assistant Director, Legal
Division-Gas- Utilities.P
Gas

Railroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ ¢ *

Subchapter O. Division XIII
¢ 16 TAC §9.401

(Editor's note: The text of the following- section
proposed for repeal will not be published. The
section may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Railroad Commission of Texas proposes
the repeal of §9.401, conceming definitions,
as all applicable definitions have been moved
1o §9. 2 (relating to definitions), and unneces-
sary definitions have been deleted.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeal is in effect
there will be no fiscal implications for stats or
local govemment as a result of enforcing or
administering the repeal.

Mr. Petru also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The repeal is proposed under the Texas Nat-
ural Resources Code, §113.051, which au-
thorizes the Railroad Commission of Texas to
promulgate rules and standards related to the
LP-gas industry and its operations, which will
protect or tend to prolect the health, safety,
and welfare of the general public.

§9.401. Definitions.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325458 Mary Ross McDonald
Assistant Director, Legal
Division-Gas UtilitiesL.P
Gas
Raiiroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ ¢ ¢

Chapter 13. Regulations for
Compressed Natural Gas
(CNG) Fuel Systems

Subchapter A. Scope and Defi-
nitions
e 16 TAC §13.3, §13.4

The Railroad Commission of Texas proposes
amendments to §13.3 and §13. 4, concerning
definitions and compressed natural gas
forms. The Commission proposes amend-
ments to §13.3 to add 13 new definitions of
terms (automatic dispenser, auxiliary engine,
commercial installation, mobile fuel container,
motor fuel container, motor fuel system, pub-
lic transportation vehicle, Raikoad Commis-
sion of Texas, representative, school, school
bus, special transit vehicle, and tentative ap-
proval). An existing definition of final approval
was moved from §13.25, in order to consoli-
date all definitions in one section for easier
reference. The definitions for approved, com-
mission, CNG system, and mass transit vehi-
cle were revised for clarity.

Amendment to §13.4 reflects a revision in the
tite of CNG Form 1501, and add two new
forms, CNG Form 1505, Testing Procedwes
Certification, and CNG Form 1016B, Applica-
tion for Examination Exemption by a Master
Journeyman Plumber or a Class A or B Ar
Conditioning and Refrigeration Contractor.

Thomas D. Petru, direclor, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rules are in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rules.

Mr. Petru also has determined txl for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be an increase in
compliance due to more clearly understand-
able rules and an increase safety afforded to
the general public due to the updated and
revised salely requirements. There will be no

- -offect on small businesses. There is no antici-

pated economic cost to persons who are re-
quired to comply with the rules as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. The commission will consider all com-
ments filed relating to the previously
proposed amendment 1o these sections pub-
lished in the January 1, 1993, issue of the
Texas Register (18 TexReg 27).

The amendments are proposed under the
Texas Natural Resources Code, §116. 012
(Vernon Supplement 1992), which authorizes
the commission to promulgate rules and stan-
dards related to the compressed natural gas
industry and its operations which will protect
or tend to protect the health, safety, and wel-

18 TexReg 4590  July 16, 1993

Texas Register +




fare of the general public.

§13.3. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Approved-Authorized [Acceptable
to] by the commission or the Railroad
Commission of Texas [LP-Gas Division or
the Railroad Commission].

Automatic dispenser-A CNG dis-
penser which is operated by a member of
the general public and which requires
transaction authorization.

Auxiliary  engine-An  engine,
mounted on a vehicle, which is used for
purposes other than propelling a vehicle.

Commission-An operating division
of the Railroad Commission c¢f Texas or
any of the division’s employees [The Rail-
road Commission of Texas]. )

CNG system-A system of safety de-
vices, cylinders, piping, fittings, valves,
compressors, regulators, gauges, relief de-
vices, vents, installation fixtures, and other
CNG equipment intended for use or used in
any building or commercial installation,
or used [public place by the general public]
in conjunction with a motor vehicle fueled
by CNG and any system of equipment de-
signed to be used or used in the compres-
sion, sale, storage, transportation for
delivery, or distribution of CNG in portable
CNG cylinders, but does not include a natu-
ral gas pipeline located upstream of the inlet
of the compressor.

Commercial installation-Any
CNG installation locatéd on premises
other than a single family dwelling used
as a residence, including but not limited
to, a retail business establishment, school,
convalescent home, hospital, retail CNG
cylinder filling/exchange operation, ser-
vice station, forklift refueling facility, or
private motor/mobile fuel cylinder filling
operation.

Final approval-The authority is-
sued by the commission allowing the in-
stallation to be placed into CNG service.

Mass transit vehicle-Any vehicle
which is owned or operated [used] by a
political division of a state, city, or county
which is primarily used in the conveyance
of the general public.

Mobile fuel container-A CNG
container mounted on a vehicle to store
CNG as the fuel supply for uses other
than motor fuel.

Motor fuel container-A CNG con-
tainer mounted on a vehicle to store CNG
as the fuel supply to an engine used to
propel the vehicle.

Motor fuel system-A CNG system,
excluding the container, which supplies
CNG to an engine used to propel the
vehicle,

Public transportation vehicle-In-
cludes, but is not limited to, taxis, buses

(excluding school buses, mass transit, or
special transit vehicles), airport courtesy
cars, and any other vehicle for hire to
transport persons.

Railroad Commission of Tex-
as-The members of the Railroad Com-
mission of Texas.

Representative-The person desig-
nated by a licensed applicant or licensee
as the principal person in authority who
is responsible for actively supervising the
licensee’s CNG activities.

School-A public or private institu-
tion which has been accredited through
the Texas Education Agency or the Texas
Private School Accreditation Commis-
sion.

School bus-A vehicle that is sold
or used for purposes that include carry-
ing students to and from school or re-
lated events,

Special transit vehicle-A vehicle de-
signed with limited passenger capacity
which is used by a school or mass transit
authority for special transit purposes, such
as transport of mobility impaired persons.
This type of vehicle is normally a smaller
version of the standard designed school bus
or mass transit vehicle.

Tentative approval-The: authority
issued by the commission without a hear-
ing allowing construction of a CNG in-
stallation.

§13.4. CNG Forms. Under the provisions
of the Texas Natural Resources Code,
Chapter 116, the Railroad Commission of
Texas has adopted by reference the follow-
ing forms for use by the Liquefied Petro-
leum Gas Division (LP-Gas). These forms
are available [to the public] upon request
directed to the LP-Gas Division in Austin:

(1)(7) (No change.)

(8) CNG Form 1016B. Appli-
cation for Examination Exemption by a
Master/Journeyman Plumber or a Class
A or B Air Conditioning and Refrigera-
tion Contractor [CNG Form 1018, State-
ment of Lost or Destroyed License);

(9) CNG Form 1018. State-
ment of Lost or Destroyed License [CNG
Form 1018B. Statement of Lost or De-
stroyed CNG Form 1004 Decal];

(10) CNG Form 1018B. State-
ment of Lost or Destroyed CNG Form
1004 [CNG Form 1019. Inventory of Com-
pressed Natural Gas Cylinders];

(11) CNG Form 1019. Inven-
tory of Compressed Natural Gas Cylin-
ders [CNG Form 1020. Report of
Compressed Natural Gas Incident/Acci-
dent];

(12) CNG Form 1020. Report
of Compressed Natural Gas Incident/Ac-
cident [CNG Form 1021. Notice of Intent

to Appear];

(13) CNG Form 1021. Notice
of Intent to Appear [CNG Form 1025.
Application and Notice of Exception to the
Regulations for Compressed Natural Gas];

(14) CNG Form 1025. Appli-
cation and Notice of Exception to the
Regulations for Compressed Natural Gas
{CNG Form 1026. Franchise Tax Certifica-
tion and Assumed Name Certificate];

(15) CNG Form 1026. Fran-
chise Tax Certification and Assumed
Name Certificate [CNG Form 1027. Appli-
cation for Qualification as Self-Insurer];

(16) CNG Form 1027. Appli-
cation for Qualification as Self-Insurer
[CNG Form 1028. Application to use Irrev-
ocable Letter of Credit as an Alternative to
Insurance];

(17) CNG Form 1028. Appli-
cation to use Irrevocable Letter of Credit
as an Alternative to Insurance [CNG
Form 1500. Application for Construction
Approval of a CNG System Installation];

(18) CNG Form 1500. Appli-
cation for Construction Approval of a
CNG System Installation .[CNG Form
1501. Completion Report];

(19) CNG Form 1501. Com-
pletion Report for Commercial Installa-
tions Having an Aggregate Storage
Capacity of 240 Standard Cubic Feet
Water Volume or Less [CNG Form 1502.
Application for Compressed Natural Gas
Equipment and Component Approval;]

(20) CNG Form 1503. Applica-
tion to Install a CNG System on School
Bus. [/]Mass Transit, or Special Transit
Vehicles;

(21) (No change.)

(22) CNG Form 1505. Testing
Procedures Certification [CNG Form
1996A. Insurance Filing Certifying Work-
ers’ Compensation Coverage, including
Employer’s Liability Coverage];

(23) CNG Form 1996A. Insur-
ance Filing Certifying Workers’ Com-
pensation Coverage, including
Employer’s Lability Coverage [CNG
Form 1996B. Statement in Lieu of Insur-
ance Filing Certifying Workers’ Compensa-
tion Coverage, including Employer’s
Liability Coverage];

(24) CNG Form 1996B. State-
ment in Lieu of Insurance Filing Certify-
ing Workers’ Compensation Coverage,
inciuding Employer’s Liability Coverage
[CNG Form 1997A. Insurance Filing Certi-
fying Motor Vehicle Bodily Injury and
Property Damage Liability Insurance];

(25) CNG Form 1997A. Insur-
ance Filing Certifying Motor Vehicle
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Bodily Injury and Property Damage Lia-
bility Insurance [CNG Form 1997B. State-
ment in Lieu of Insurance Filing Certifying
Motor Vehicle Bodily Injury Insurance and
Property Damage Liability Insurance];

(26) CNG Form 1997B. State-
ment in Lieu of Insurance Filing Certify-
ing Motor Vehicle Bodily Injury
Insurance and Property Damage Liabil-
ity Insurance [CNG Form 1998A. Insur-
ance Filing Certifying General Liability
Insurance];

(27) CNG Form 1998A. Insur-
ance Filing Certifying General Liability
Insurance [CNG Form 1998B. Statement
in Lieu of Insurance Filing Certifying Gen-
eral Liability Insurance];

(28) CNG Form 1998B. State-
ment in Lieu of Insurance Filing Certify-
ing General Liability Insurance [CNG
Form 1999. Notice of Insurance Cancella-
tion.]

(29) CNG Form 1999. Notice
of Insurance Cancellation.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325459 Mary Ross McDonaid
Assistant Director, Legal
Division-Gas UtilitiesL.P
Gas
Rallroad Gommission ot
Texas

Eariiest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

L4 ¢ ¢

Subchapter B. General Rules
for CNG Equipment Qualifi-
cations

¢ 16 TAC §§1321, 13.24-13.27,
13.30, 13.31, 13.35

The Railroad Commission of Texas proposes
amendments fo §§13.21, 13. 24-13.27, 13.30,
13.31, and 13.35, conceming applicability,
schoo! bus and mass transit installations, ap-
proval of CNG systems and equipment instal-
lation filings and inspection, design and
construction of cylinders and pressure ves-
sels, pressure relief devices, piping, valves,
and application for an exception to a safety
rule.

The amendment to §13.21 moves language
from existing §13.23 relating to severability to
§13.21, and renames the section Application
and Severability.

Section 13.24 is amended to add new lan-
guage similar to that proposed in amendment
to the LP-Gas Safety Rules, §9.187 (School
Bus and Mass Transit Installations) to be
consistent with the LP-Gas Safety Rules. The

new language clarifies that: a CNG Form
1503 (Application to Install a CNG System on
School Bus, Special Transit, and Mass Tran-
sit Vehicles) must be filed with the coramis-
sion prior o the conversion of that type of
vehicle. Original school bus, mass transit and
special transit vehicles would also be re-
quired to file the form covering the model(s)
of vehicles they manufacture; the commission
will review all drawings, plans, reports, and
specifications submitted for compliance with
the Regulations for Compressed Natural Gas,
and threat to the health safety, and welfare of
the general public. If the commission declines
administratively to approve the submission,
the applicant may request a hearing; after
completion of the review of the application, it
will be retumned to the applicant indicating it
either complies with the CNG rules or speci-
fying whal corrections are necessary; if a
completed application varies materially from
the application accepted as in compliance,
comrection of the variance, notification to the
commission and resubmission of an applica-
tion is required; subsequent conversions will
not require resubmission of CNG Form 1503
if they are made in accordance with the origi-
nal application. A CNG Form 1503 (Notice of
Subsequent Installation or Conversion by the
same Ultimate Consumer or Applicant) must
be filed. Subsequent conversions that vary
materially will require resubmission of the
CNG Form 1503.

The proposed amendment to §13.25 reflects
a total revision of existing language to be
consistent with language in the proposed
amendment to §9.20 (Filings Required for
Stationary LP-Gas Installations) of the LP-
Gas Safety Rules, to clarify that: a CNG Form
1500,(Application for Construction Approval
of a CNG Installation) must be filed with the
commission prior 1o installation of any CNG
container that would result in an aggregate
storage capacity in excess of 240 standard
cubic feet water volume; plans and specifica-
tions filed with an application for a Category 3
or 5 license will not be granted tentative ap-
proval until all other licensing requirements
are met; a CNG Form 1500 is not required
when a previously approved system is re-
paired, renovated, extended, or modified, pro-
vided it does not increase the CNG aggregate
storage capaoity at the site; a nonrefundable
fee of $26 shall be submitted with each CNG
Form 1500, and a resubmission fae of $16
will be charged; all drawings, plans, reports,
and specifications required to be submitted
will be reviewed for compliance with the Reg-
ulations for Compressed Natural Gas and po-
tential threat to the heaith, safety, and welfare
of the general public. If an application is not
approved, the applicant may request a hear-
ing; if a proposed installation is not specifi-
cally covered by the Regulations for
Compressed Natural Gas or statute, the com-
mission shall apply and require reaasonable
sound engineering and safety provisions; a
CNG Form 1501 is required to be filed after
installation of a CNG container having an
aggregate storage capacity of less than 240
standard cubic feet, indicating it complies with
the statutes and Regulations for Compressed
Natural Gas, all necessary licenses have
been obtained, and it has been placed in
CNG service; if a licensee violates the provi-
sions of this subsection, he or she may be

required to submit plans and specifications
for future installations. if the licensee dis-
agrees he or she may request a hearing; a
nonrefundable fee of $6.00 for each ASME or
DOT cylinder cascade shall be submitted with
the form, and a resubmission fee of $12 will
be charged; applicants will be notified of com-
plete or incomplete forms within 21 days;
tentative approval for CNG installations of
aggregate storage capacity in excess of 240
slandard cubic feet water volume may be
granted if the application meets all CNG
safety regulations and does not pose a threat
to the heatth, safety, and welfare of the gen-
eral public. Installation may not proceed until
written notification is received from the com-
mission; the commission must be notified be-
fore any field alterations or additions during
construction are implemented to determine if
resubmission of plans and specifications is
required. After notification of an incomplete
form, the applicant has 120 days to resubmit
a corrected form, or request an extension of
time or the application will expie. Also, if a
tentatively approved installation is not com-
pleted within 1 year, the tentalive approval
will expire. An extension of time may be re-
quested; if the commission does not inspect a
completed installation of aggregate storage
capacity in excess of 240 standard cubic feet
within 30 days of receipt of written notification
that it is ready for inspection, the installation
may operate conditionally. If, upon inspection,
a safety regulation violation is detected, the
installation must cease operation until the vio-
lation is corrected; an inspection of a com-
pleted instaiation of aggregate storage
capacity of less than 240 standard cubic feet
will be conducted as soon as possible after
receipt of a CNG Form 1501. If upon inspec-
tion, a safety regulation violation is detecled,
the installation may be removed from service
until the violation is comected; if the com-
pleted installation varies materially from the
application originally accepted as in compli-
ance, comection of the variance, noftification
to the commission and resubmission of the
application is required; final approval of an
installation may be granted following a physi-
cal inspection, if the installation complies with
the plans and specifications granted tentative
approval, the safety regulations, the applica-
ble statutes, and if it does not constitute a
danger to the public health, safely, and wel-
fare; and all appurienances and equipment
used in CNG service must be listed by a
nationally recognized testing laboratory, un-
less its use is specifically prohibited or there
is not a testing specification or procedure
developed. Appurtenances and equipment
that cannot be tested must be able 10 operate
at the full range of pressures and tempera-
tures to which they will be subjected. The
commission may request documentation to
substantiate claims of safety, and compliance
with this section does not ensure conformity
with other laws or regulations.

The amendments to §13.26 establishes the
requirements for vapor recovery receivers,
and changes the title of the section to Design
and Construction of Cylinders, Pressure Ves-
sels, and Vapor Recovery Receivers.

The amendment to §13.27 reflects minor
wording changes which clarify the proper
means of installing pressure reliet devices.

18 TexReg 4592  July 16, 1993

Texas Register ¢




The amendment to §13.30 establishes re-
quirements relating to industrial type connec-
tors.

The amendments to §13.31 reflects language
that provides a more reasonabie safety factor
for valves.

The amendment to §13.35 provides a time
period of 21 calendar days for review of re-
quests for exceptions to safety rules.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five year period the rules are in effect
there will be fiscal implications for state or
local government or small businesses as a
result of enforcing or administering the rules;
however, due to the nature of the changes it
is impossible to asses that impact.

Mr. Petru also has determined for each year
of the first five years the rules are in effect the
public benefit anticipated as a result of en-
forcing the rules will be an increase in compli-
ance due to more clearly understandable
rules and an increase safety afforded to the
general public due to the updated and revised
safety requirements. There is an anticipated
economic cost to persons required to comply
with the proposed rules; however, due to the
nature of the proposed changes it is impossi-
ble to specify the amount of that impact.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Rairoad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967.

Comments will be accepted for 30 days after
publication in the Texas Register. The Com-
mission will consider all comments filed relat-
ing to the previously proposed amendments
to these sections published in the January 1,
1993, issue of the Texas Register (18
TexReg 27).

The amendments are proposed under the

Texas Natural Resources Code, §116. 012 ~

(Vemon Supplement, 1992), which authorizes
the Railroad Commission of Texas to promul-
gate rules and standards related to the Com-
pressed Natwal Gas industry and is
operations, which will protect or tend to pro-
tect the health, safety and welfare of the
general public.

§13.21. Applicability and Severability.

(a) The provisions of this
subchapter apply to pressurized components
of a compressed natural gas (CNG) system,
and are applicable to both engine fuel sys-
tems and compression, storage, and dis-
pensing systems.

(b) If any item, clause, or provi-
sion of these rules is for any reason de-
clared invalid, the remaindes of the
provisions shall remain in full force and
effect and shall in no way be affected,
impaired, or invalidated.

§13.24. Filings Required for School Bus.
[and] Mass Transit, and Special Transit
Installations.

(a) [The application. This section
applies to compressed natural gas (CNG)
systems supplying CNG to propel school
bus and mass transit vehicles.] Prior to the
[initial installation of or] conversion of [to a
CNG system on] any vehicle to be used as a
school bus, [by either public or private edu-
cational institutions or} mass transit, or spe-
cial transit vehicle [vehicles], an applicant
(the ultimate consumer or licensee, as the
case may be) making the [initial installation
or] conversion shall submit a CNG Form
1503 to the commission [, Application to
Install a CNG System on School Bus/Mass
Transit Vehicles, and other information as
deemed necessary by the division of the LP-
Gas Division for review].

(1) An original school bus,
mass transit, or special transit vehicle
manufacturer shall submit a CNG Form
1503 covering the model(s) of vehicle(s)
to be equipped with a CNG system prior
to the vehicle(s) being used in CNG ser-
vice in this state.

(2)' The commission shall ex-
amine all drawings, plans, reports, and
specifications for mobile installations re-
quired by statute or commission regula-
tion to be submitted for tentative
approval to determine whether the de-
sign, manufacture, construction, or use of
the depicted item, system, operations,
procedure, or installation complies with
the Regulations for Compressed Natugal
Gas. A determination will also be made
whether the subject of the submission
poses a threat to the health, safety, and
welfare of the general public. If the com-
mission declines administratively to ap-
prove the submission, the applicant shall
be notified in writing within the required
time period of the deficiencies. The appli-
cant may modify the submission and re-
submit it for tentative approval within
the required time period, or may request
a hearing on the matter in accordance
with the General Rules of Practice and
Procedure of the Railroad Commissicn of
Texas. The subject of the submission
shall not be operated or used in CNG
service in this state until approved by the
Railroad Commission of Texas following
a hearing.

(b) The application process. After
completion of the [division’s] review [of the
applicgtion] within the time described in
paragraph (7) of this subsection, the com-
mission will return the application [will be
returned] to the applicant, indicating either
the submission complies with the CNG
rules or specifying what [indicating that]
corrections are required], and such correc-
tions shall be noted specifically on the re-
turned application].

(1)-(4) (No change.)
(5) Material variances, If the

commissicn [division director] determines
the completed installation or conversion
varies materially from the application origi-
nally accepted as in compliance, correc-
tion of the variance and notification to
the commission or resubmission of the ap-
plication is required. The commission’s [di-
vision's] review of such resubmitted
application will follow the described proce-
dure(s) in this section.

(6) Subsequent applications.
Any subsequent [installation of or] conver-
sion to a CNG system by the same applicant
[for the same user] will not require resub-
mission of [an application] a CNG Form
1503, provided the conversions are made in
accordance with the application originally
accepted as in compliance. However, a
CNG Form 1504[, Notice of Subsequent
Installation or Conversion by the Same Ulti-
mate Consumer or Applicant] must be filed
with and approved by the commission [di-
vision,] prior to the completion of any sub-
sequent school bus, [or] mass transit, or
special transit vehicle [installation or] con-
version. The applicant shall notify the com-
mission [division] in writing when any such
subsequent [installation or] conversion is
completed and ready for inspection. Subse-
quent conversions that differ and vary
materially from the initial application as
originally accepted as in compliance will
require another submission of CNG
Form 1503. Original school bus, mass
transit, or special transit vehicle manu-
facturers shall submit a CNG Form 1504
prior to the vehicles being used in this

‘'state.

(7) Time for review of applica-
tions. The commission [division] will re-
view all gpplications within 21 [45]
calendar days of receipt of the application.
Written [The division must mail written]
notification [to the applicant] of whether the
application is complete or incomplete [ac-
cepted, rejected, or still under review] shail
be mailed to the applicant within the 21
[45] calendar day period. An application is
not complete [accepted] (ie., in compli-
ance) until the applicant has received writ-
ten notification [of the acceptance].

§13.25. Filings Required for Stationary
CNG Installations [Approval of CNG Sys-
tems and Equipment Installation Filings
and Inspection].

(a) Aggregate storage capacity in
excess of 240 standard cubic feet water
volume.

(1) Prior to the installation of
any CNG container which would result in
an aggregate storage capacity in excess of
240 cubic feet water volume, plans and
specifications for the installation must be
submitted to the commission with CNG
Form 1500. See subsection (f) of this sec-
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tion relating to additional requirements
for installations with an aggregate stor-
age capacity in excess of 249 standard
cubic feet water volume.

(2) Plans and specifications re-
quired by paragraph (1) of this section
submitted with an application for a Cate-
gory 3 or 5 license or for a multiple
category license that includes a Category
-3 or 5 license will not be granted tenta-
tive approval by the commission until all
other licensing requirements are met.

(3) A CNG Form 1500 is not
required when a previously approved
system is repaired, renovated, extended,
or modified, provided the subsequent
change does not increase the CNG aggre-
gate storage capacity at the site.

(4) A nonrefundable fee of $26
shall be submitted with each CNG Form
1500. A nonrefundable fee of $16 shall be
submitted for each resubmitted CNG
Form 1500.

(b) The commission shall exam-
ine all drawings, plans, reports, and spec-
ifications for stationary installations
required by statute or commission regu-
lation to be submitted for tentative ap-
proval to determine whether the design,
manufacture, construction, or use of the
depicted item, systems, operations, proce-
dure, or installation complies with the
Regulations for Compressed Natural
Gas. A determination will also be made
whether the subject submission poses a
threat to the health, safety, and welfare
of the general public. If the commission
declines administratively to approve the
submission, the applicant shall be noti-
fied in writing within the required time
period of the deficiencies. The applicant
may modify the submission and resubmit
it for approval within the required time
period, or may request a hearing on the
matter in accordance with the General
Rules of Practice and Procedure of the
Railroad Commission of Texas. The sub-
ject of the submission may not be oper-
ated or used in CNG service in this state
until approved by the Railroad Commis-
sion of Texas following a hearing,

(c) If a CNG stationary installa-
tion which is not specifically covered by
the Regulations for Compressed Natural
Gas has been or is to be installed, the
commission shall apply and require any
reasonable sound engineering and safety
provisions which may be considered nec-
essary to ensure the CNG installation is
safe for CNG service. If the affected
party disagrees with the commission’s de-
termination, he or she may request a
hearing. However, the installation shali
not be placed in CNG operation until the
commission has determined the installa-
tion is safe for CNG service.

(d) Aggregate storage capacity of
less than 240 standard cubic feet water
volnme.

(1) A CNG Form 1501 must
be postmarked or physically delivered to
the commission within 10 calendar days
after completion of the installation of any
CNG container(s) having an aggregate
storage capacity of less than 240 standard
cubic feet at a commercial installation.
No CNG shalil be introduced in any CNG
container that is not installed in accord-
ance with the statutes of the State of
Texas, or with the Regulations for Com-
pressed Natural Gas in effect at the time
of installation. The submission of the
CNG Form 1501 will indicate that:

(A) the installation is in
total compliance with the statutes and the
Regulations for Compressed Natural
Gas;

(B) that any necessary
CNG licenses have been issued; and

©) that the installation
has been placed in CNG service.

(2) If a CNG licensee violates
the provisions of this subsection, the com-
mission may require the CNG licensee to
submit a CNG Form 1500, and plans and
specifications for future CNG installa-
tions, The affected CNG licensee shall be
notified in writing of this finding. If the
CNG licensee disagrees with the determi-
nation of the commission, then that li-
censee may request a public hearing on
the matter. Until a decision is issued by
the Railroad Commission of Texas subse-
quent to a hearing on the matter the
CNG licensee shall be required to submit
plans and specifications as noted in this
paragraph.

(3) A non-refundable fee of
$6.00 for each ASME container or DOT
cylinder cascade listed on the form shall
be submitted with each originally filed
CNG Form 1501. A nonrefundable fee of
$12 shall be submitted with each resub-
mitted CNG Form 1501,

(e) Notice of complete or incom-
plete form. The commission will review
all applications within 21 calendar days
of their receipt. Written notification of
whether the application is complete or
incomplete shall be mailed to the appli-
cant within the 21 calendar day period.

(f) Tentative approval for Sta-
tionary CNG Installations.

(1) Granting of tentative ap-
proval for CNG installations of aggregate
storage capacity in excess of 240 standard
cubic feet water volume. Tentative ap-

proval may be granted by the commis-
sion if it is determined that the
application meets all applicable CNG
Safety Regulations and statutes of the
State of Texas, and that the installation
does not appear to constitute a danger to
the public health, safety, and welfare.
The construction of the installation and
the setting of the container(s) may not
proceed until the applicant has received
written notification of the tentative ap-
proval.

(2) Alterations or additions.
The commission must be notified prior to
implementation of any field alterations or
additions during construction (except
maintenance and repairs) related to the
CNG installation in order for the com-
mission to determine if resubmission of
plans and specifications for reconsidera-
tion is required.

(g) Expiration of application; ex-
tension.

(1)  When an applicant is noti-
fied of an incomplete CNG Form 1500,
the applicant has 120 calendar days from
the date of the notification letter to re-
submit the corrected application or the
application will expire. After 120 days, a
new application must be filed should the
applicant wish to reactivate commission
review of the proposed installation.

(2) If the applicant requests an
extension of the 120-day time period in
writing. Postmarked or physically deliv-
ered to the commission before the expira-
tion date, the application may be
renewed for up to 90 days as determined
by the commission.

(3) If the tentatively approved
installation is not completed within 1
year from the date tentative' approval
was granted the application will expire.
Prior to the date of expiration, the appli-
cant may request of the commission in
writing an extension of time up to 90
days to complete the installation. If the
applicant fails to request an extension of
time within the time period prescribed by
this subsection, the applicant will be re-
quired to submit a new application if the
original installation is to be installed.

(h) Physical inspection of station-
ary installations,

(1) Aggregate storage capacity
in excess of 240 standard cubic feet water
volume. The applicant shall notify the
commission when the installation is ready
for inspection. If the commission does not
physically inspect the facility within 30
calendar days of receipt of written notice
that the facility is ready for inspection,
the facility may operate conditionally un-
til the first inspection is made. If any
safety regulation violation(s) exists at the
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time of the first inspection, the installa-
tion shall cease operation until the viola-
tion(s) are corrected.

(2) Aggregate storage capacity
of less than 240 standard cubic feet water
volume. After receipt of a- CNG Form
1501, an inspection will be conducted as
soon as possible to verify the installation
described is in compliance with the Regu-
lations for Compressed Natural Gas. If
any CNG statute or safety regulation vio-
lation exists at the time of the initial
inspection at a commercial installation,
the subject container, including any pip-
ing, appliances, appurtenances or equip-
ment connected to it may be immediately
removed from CNG service until the vio-
lation(s) are corrected.

@) Material variances. If the
commission determines the completed in-
stallation varies materially from the ap-
plication originally accepted as in
compliance, correction of the variance
and notification to the commission, or
resubmission of the application is re-
quired. The commission’s review of such
resubmitted application will follow the
procedure described in this subsection,

(3) Final approval of stationary
CNG installations. No CNG container
may be placed into CNG service until
after final approval has been granted.
Final approval will follow a physical in-
spection of the completed installation. If,
following the physical inspection of the
installation by the commission, it is found
that the installation:

(1) complies with:

(A) the plans and specifica-
tions given tentative approval by the
commission; or

(B) the Regulations for
Compressed Natural Gas; and

(C) the statutes of the Stgte
of Texas; and

(2) does not constitute a dan-
ger to the public health, safety, and wel-
fare, then the commission shall issue an
order granting final approval,

(k) Appu. teuances and equip-
ment.

(1) All appurtenances and
equipment placed into CNG service shall
be listed by a nationally recognized test-
ing laboratory, i.e., Underwriter’s Labo-
ratory (UL), Factory Mutual (FM),
American Gas Association (AGA), or Ca-
nadian Gas Association (CGA), or such
other laboratories approved by the com-
mission unless:

(A) it is specifically prohib-
ited for use by another section of the
Regulations for Compressed Natural
Gas; or

(B) there is no test specifi-
cation or procedure developed by the
testing laboratory for the appurtenance
or equipment.

(2) Appurtenances and equip-
ment that cannot be listed but are not
prohibited for use by the Reguiations for
Compressed Natural Gas shall be accept-
able and safe for CNG service over the
full range of pressures and temperatures
to which they will be subjected under
normal operating conditions.

(3) Documentation sufficient
to substantiate any claims made regard-
ing the'safety of any valves, fittings, and
equipment shall be required by the com-
mission,

(4) Compliance under this sec-
tion does not ensure conformity with
other state and federal regulations, such
as those of the Texas Air Control Board.

{(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

[(1) Construction approval-The
authority issued by the commission allow-
ing construction of a CNG installation.

[(2) Final approval-The author-
ity issued by the commission allowing the
introduction of CNG into a container, cylin-
der, and system.

[(b) The approval process.

[(1) Application for construction
approval. A CNG Form 1500, Application
for Construction Approval of a CNG Sys-
tem Installation, must be submitted to the
division prior to construction or installation
of a CNG system at a public or private
school, hospital, convalescent center, ‘and
prior to construction or installation of a
CNG compression, storage, or dispensing
system in three circumstances:

[(A) when CNG is sold to
the general public;

[(B) when a mass transit fa-
cility services its own mass transit vehicles
with CNG; or

[(C) when a commercial us-
er's CNG system has an aggregate storage
capacity in excess of 12,200 standard cubic
feet.

[(2) Division review. After com-
pletion of the division's review, the applica-

tion will be returned to the applicant
indicating the submission complies with the
CNG rules or indicating corrections are re-
quired. Such corrections shall be noted spe-
cifically.

[(3) Previously approved sys-
tems. A CNG Form 1500, Application for
Construction Approval of a CNG System
Installation, is not required when a previ-
ously approved system is repaired, reno-
vated, extended, or modified, provided the
subsequent change does not increase the
CNG storage aggregate capacity at the site.

[(4) Notification of incomplete
CNG Form 1500, Application for Construc-
tion Approval of a CNG System Installa-
tion. When an applicant is notified of a
rejected CNG Form 1500, the applicant has
120 calendar days from the date of the
notification letter to resubmit the applica-
tion with the discrepancies corrected or the
original application will expire. In order to
reactivate the division’s review of the pro-
posed CNG site, a new CNG Form 1500,
Application for CNG Construction Ap-
proval of a System Installation, must be
filed. However, if the applicant notifies the
division in writing before the expiration
date and requests an extension of time fol-
lowing the 120 calendar days, the applica-
tion may be renewed for an additional
number of days stipulated by the division
director.

[(5) Accepted CNG Form 1500,
Application for Construction Approval of a
CNG Systcm Installation. When an appli-
cant is notified of an accepted CNG Form
1500, the applicant may construct the CNG
installation.

[(6) Delayed installations. If in-
stallation of the CNG system pursuant to an
accepted CNG Form 1,500, Application for
Construction Approval of a CNG System
Installation, is not completed within 1 year
from the date of acceptance, the applicant
must notify the division in writing prior to
the date of expiration as defined in this
subsection, whether the applicant wishes to
withdraw the original application or request
an extension of time to complete the instal-
lation. The division director shall make the
final determination on the request for exten-
sion of time.

[(7) Material variances. If the
division director determines the completed
installation varies materially from the appli-
cation originally accepted, resubmission of
the application is required. The division’s
review of such resubmitted application will
follow the described procedure in this sub-
section,

[(8) Notification. The applicant
shall notify the division in writing when the
system is completed and ready for inspec-
tion. The CNG system shall not be placed
into CNG service until final approval is

¢ Proposed Sections

July 16, 1993 18 TexReg 4595



granted by the division after a physical in-
spection’ determines the CNG system is in-
stalled in full compliance with both the
accepted construction plans and specifica-
tions, and all applicable CNG safety regula-
tions. If the division does not physically
inspect the facility within 75 days of written
notice that the facility is ready for inspec-
tion, the facility can operate conditionally
until final inspection is made.

[(9) Inspection. Notwithstand-
ing, the commission or division director
may require an inspection of any CNG sys-
tem at any time. No CNG system shall be
placed into CNG service that does not com-
ply with the rules promulgated by the Rail-
road Commission of Texas in effect at the
time of installation.

[(10) Fees. A nonrefundable fee
of $26 shall be submitted with each CNG
Form 1500, Application for Construction
Approval of a CNG System Instaliation. A
nonrefundable fee of $6.00 shall be submit-
ted for each resubmitted CNG Form 1500,
Application for Construction Approval of a
CNG System Installation.

[(c) Completion of CNG portable
or stationary systems .

[(1) Completion report. A CNG
Form 1501, Completion Report, must be
submitted to the division postmarked within
10 calendar days after completion of a CNG
system at facilities where the aggregate
storage capacity of a commercial user is
12,200 standard cubic feet or less, except as
noted under subsection (b)(1) of this sec-
tion.

[(2) Fees. A nonrefundable fee
of $6.00 shall be submitted with each CNG
Form 1501, Completion Report.

[(3) Resubmission Fee. A non-
refundable fee of $6.00 shall be submitted
for each resubmitted CNG Form 1501,
Completion Report.

[(d Approval of CNG systems,
equipment and components. Compressed
Natural Gas systems, equipment and com-
ponents (i.e., containers, pressure vessels,
pressure relief devices, including pressure
relief valves, pressure gauges, pressure reg-
ulators, valves, hose and hose connections,
vehicle fueling connections, engine fuel
systems, and electrical equipment) related
to CNG systems shall be approved by the
Railroad Commission for use in the State of
Texas. A CNG Form 1502, Application for
Compressed Natural Gas Equipment and
Component Approval, must be submitted to
the division for any equipment or compo-
nent which is required to be approved, and
other data as the commission may reason-
ably require. Exception: Equipment (includ-
ing pressure vessels) and components need
not be approved by the commission pro-
vided they are listed by a nationally recog-

nized testing laboratory, i.e., Underwriter’s
Laboratory (UL), Factory Mutual (FM),
American Gas Association (AGA), or the
Canadian Gas Association, and such other
laboratories approved by the division, pro-
vided these rules do not prohibit their use in
CNG service. Approval under this subsec-
tion does not ensure conformity with other
state and federal regulations. Any subse-
quent modifications to approved CNG
equipment, and components will require re-
submission to the division prior to installa-
tion or usage. Devices not previously
mentioned in this subsection shall be con-
structed to provide safety equivalent to that
required for other parts of the system.

[(e) Issuance of License. If applica-
tion is made for a license under any cate-
gory in which plans or specifications are
submitted for installation of retail storage
and/or dispensing equipment, the license to
operate shall not be issued before final ap-
proval of the installation has been granted
by the division. Final approval will follow a
physical inspection of the completed instal-
lation in accordance with subsection (b)(7)
of this section,

[(f) Time for review of application.
The division will review all applications
vithin 45 calendar days of receipt of the
application. The division must mail written
notification of whether the application is
accepted (construction approval), rejected,
or still under review within the 45 calendar
day period. An application is not accepted
(ie., in compliance) until the applicant has
received written notification of the accep-
tance.

[(g) Administrative Denial. The di-
vision director or his delegate shall examine
all drawings, plans, reports, and specifica-
tions required by statute or commission
rules to be submitted for approval. The
division director or his delegate shall deter-
mine whether the design, manufacture, con-
struction, or use of the depicted item,
system, operation, procedure, or installation
complies with the division rules. The divi-
sion director shall also determine whether
the material submitted for acceptance is
hazardous to the health, safety, and welfare
of the general public. If the division director
declines administratively to accept the sub-
mission, he shall notify the applicant in
writing of the deficiencies. The applicant
may modify and resubmit the application to
be reconsidered for acceptance, or may re-
quest a hearing on the matter. The subject
of the submission shall not be operated or
used in CNG service in this state until
approved by the commission or division
director.]

§13.26. Design and Construction of Cylin-
ders, [and] Pressure Vessels, and Vapor
Recovery Receivers.

(a) (No change.)

(b) Cylinders shall be manufac-
tured, inspected, marked, tested, and re-
tested in accordance with United States
Department of Transportation (DOT) regu-
lations and exemptions for compressed nat-
ural gas (CNG) service. Fuel supply
cylinders shall have a rated service pressure
of not less than 2,400 psig at 70 degrees
Fahrenheit. Cascade storage cylinders shall
have a rated service pressure of not less
than 3,600 psig at 70 degrees Fahrenheit.
Steel cylinders shall be manufactured and
tested in compliance with DOT 3AA speci-
fications. Fiber reinforced plastic and full
composite cylinders shall comply with DOT
FRP1 standard. Fiber reinforced plastic and
hose wrapped composite cylinders shall
comply with DOT FRP2 standard. Vapor
recovery receivers shall have a minimum
rated service pressure of 250 Psig and be
manufactured, inspected, marked, tested,
and, if applicable, retested in accordance
with Department of Transportation
(DOT) regulations or the American Soci-
ety of Mechanical Engineers (ASME)
Code.

(c)-(f) (No change.)

§13.27. Pressure Relief Devices.

(a) Each fuel supply cylinder ghall
be fitted with a pressure relief device in
accordance with the following.

(1) Pressure relief devices for
cylinders shall be in accordance with Com-
pressed Gas Association (CGA) Pamphlet
S-1.1, "Pressure Relief Device Standards-
Part 1, Cylinders for Compressed Gases"
[and be of the CG-9 "Combination Rupture
Disk- Fusible Plug CG-5" type in which the
fusible plug has a nominal yield tempera-
ture of 212 degrees Fahrenheit].

(2) Cylinders manufactured
under Department of Transportation ex-
emption or special permits that require
fire tests for design qualification shall be
equipped with pressure relief devices in
accordance with CGA S-1.1 and of the
type, temperature rating, pressure rating,
number, and locationn used in the fire
tests [Only one combination rupture disk-
fusible plug shall be installed in any pres-
sure relief device opening].

(3)-4) (No change.)

(5) Pressure relief devices
shall be located so that the temperature
to which they are subjected shall be rep-
resentative of the temperature to which
the cylinder is subjected [The pressure
relief device on cylinders shall be perma-
nently marked with the manufacturer’s
name, initials, or trademark, the temperature
rating (212 degrees Fahrenheit) of the fuse
plug, and the maximum pressure rating of
the rupture disk].
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(b) Containers (other than cylin-
ders) and pressure vessels shall be provided
‘with one or more spring-loaded pressure
relief valves set to open in accordance with
the American Society of Mechanical Bngi-
neers (ASME) Code. The pressure relief

- devices shail be installed directly into the
appropriate nozzle opening of the con-
tainer, However, container(s) may have a
full-area stop valve between it and its
pressure relieving device for inspection
and repair purposes only. When such a
stop valve is provided, it shall be so ar-
ranged that it can be locked or sealed
open and it shall not be closed except by
an authorized person. The authorized
person shail remain ‘stationed there dur-
ing the period of the vessel’s operation.
During operation, the valve shall remain
closed, and the authorized person shall
again lock or seal the stop valve in the
open position before leaving the stationed
area.

(c) The minimum rate of discharge
of pressure relief devices shall be in accord-
ance with Compressed Gas Association
(CGA) Pamphlet S-1.1 "Pressure Relief
Device Standards-Part 1, Cylinders for
Compressed Gases" [(cylinders); S-1.2
(cargo and portable tanks); S-1. 3 (storage
cylinders)] or the ASME Code, whichever
is applicable.

(d) (No change.)

[(e) Each pressure relief valve shall
be plainly marked by the manufacturer of
the valve, as follows:

[(1) with the pressure in pound
per square inch (psi) at which the valve is
set to start-to-discharge;

{(2) with the discharge capacity
in cubic feet per minute (cfm); or

[(3) any other marking(s) as re-

quired by the Department of Transportation
(DOT) or the ASME Code.)

§13.30. Piping.
(a) (No change.)

(b) All tubing shall be a minimum
of Type 304 Stainless Steel. All tubing con-
nectors [connections] shall be a minimum
of Type 304 Stainless Steel industrial type
connectors having a minimum design
pressure of 5,000 psig [made of manufac-
tured multifarrel compression fittings].

(c)-(f) (No change.)

§13.31. Valves.

(a) (No change.)

(b) Shutoff valves shall have a de-
sign working pressure not less than the
rated working pressure of the entire system
and shall be capable of withstanding a

hydrostatic test of at least four times the
rated service pressure without failure.
Leakage shall zot occur at less than one
and one half times the rated service pres-
sure using dry air as the test medium
[with a safety factor of four].

(c) (No change.)

(d) Valves of a design that will al-
low the valve stem to be removed without
removal of the complete bonnet or disas-
sembly of the valve body [,and valves with
valve stem packing glands which cannot be
replaced under pressure] shall not be used.
[Exception: Where there is a shutoff valve
of acceptable type between them and the
container or pressure vessel (this does not
apply to service valves).]

‘(& (No change.)

§13.35. Application for an Exception 10 a
Safety Rule.

(a) Filing. Any person, firm, or
corporation may apply for an exception to
the provisions of this chapter by filing an
application for exception with the commis-
sion [Liquefied Petroleum Gas Division].

(b) Form. The application must be
typewritten on paper not to exceed 8-1/2
inches by 11 inches and have an inside
margin of at least 1 inch. Annexed exhibits
must be folded to the same size as the
application. The content must be double-
spaced and appear on one side of the paper
only. In lieu of the typewritten application,
a CNG Form 1025[, Application and Notice
of Exception to the Regulations for Com-
pressed Natural Gas,] may be submitted.

(c)-(d)

(e) Commission [Division] review.
The commission [division director or his
delegate] shall review the application
within 21 calendar days of receipt of the
exception request. The commission must
mail written notification to the applicant
within the 21 calendar days of whether
the request is complete or incomplete
[when it is complete]. If the commission
has received no objections from any af-
fected parties, it [the division director] may
grant the exception, unless it [the -division
director] determines the exception would be
hazardous to the health, safety, or welfare
of the general public. If the commission
[division director] declines administratively
to grant the exception, it [he] shall notify
the applicant by certified mail, return re-
ceipt requested, of the reasons and of any
specific deficiencies. The applicant may
modify the application to correct the defi-
ciencies and resubmit the application, or
may request a hearing on the matter,

(f) Hearings.
(1) (No change.)

(No change.)

(2) Notice. The commissioa [di-
vision] shall prepare a notice of hearing
which shall be mailed to the applicant and
all affected parties by certified mail, return
receipt requested, not less than 21 calendar
[10] days prior to the date of the hearing.

(8) (No change.)

(h) Finding requirement. After the
hearing, exceptions to this chapter may be
granted by the Railroad Commission of
Texas [commission] when based upon a
determination that the grant of the exception
will neither imperil not tend to imperil the
health, safety, and welfare of the general
public.

(i) Temporary exception. For good
cause shown, the commission [division di-
rector] may grant a temporary exception,
which shall not exceed 30 days, to the
examination requirements for repre-
sentatives and operations supervisors. Good
cause shall include, but not be limited to,
the death of a sole proprietor or partners, or
severe economic hardship. An applicant for
a temporary exception must agree to com-
ply with all applicable safety requirements
and the commission [division director]
must find the exception will not be hazard-
ous to the public.

() Application completion dead-

.line. If an application for an exception is

inactive for 6 months after the applicant has
been notified by the commission [division]
of an incomplete request, the application
shall expire. Thereafter, the applicant may
resubmit an exception request.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325460 Mary Ross McDonald
Assistant Director, Legal
Divislon-Gas UtilitiesL.P
Gas
Rallroad Cemmission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-7008
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Subchapter B. General Rules
for CNG Equipment
* 16 TAC §13.23, §13.37

(Editor’s iote. The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Rairoad Commission of Texas proposes
the repeal of §13.23 and §13.37, concerning
severability and franchise tax certification and
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assumed name certificate.

The repeal of §13.23 is proposed as the lan-
guage contained in this section is contained
in proposed amendments to §13.21, relating
to application, and therefore is no longer nec-
essary.

The Commission proposes the repeal of
§13.37 as this language is being proposed as
new §13.75 under Subchapter C, Classifica-
tion, Regisiration, and Examination, as the
more appropriate category.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeals are in
effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the repeals.

Mr. Petru also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a result
of enforcing the repeals will be an increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeals as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Raikoad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. The Commission will consider all com-
ments filed relating to the previously
proposed amendments to these sections pub-
fished in the January 1, 1993, issue of the
Texas Register (18 TexReg 28).

The repeals are proposed under the Texas
Nalural Resources Code, §116.012 (Vernon
Supplement 1992), which authorizes the Rail-
road Commission of Texas to promulgate
rules and standards related to the Com-
pressed Natural Gas industry and its opera-
tions, which will protect or tend to protect the
health, safety, and welfare of the general pub-
lic.

§13.23. Severability.

§13.37. Franchise Tax Certification and As-
sumed Name Certificate.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325461 Mary Ross McDonald
Legal Division-General
Utilities/LP Qas
Rallroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949
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Subchapter C. Classification,
Registration, and Examina-
tion

e 16 TAC §§13.61, 13.62, 13.70,
13.71

The Railroad Commission of Texas proposes
amendments to §§13.61, 13.62, 13.70, and
13.71, concerning licensing, insurance re-
quirements, examination and notification gen-
erally, and denial, suspension, or revocations
of 'licenses or certifications; hearing.

The amendment to §13.61 reflects added lan-
guage from existing §13.71 relating to exami-
nation of representative and §13.72 relating
to designation and testing of operations su-
pervisors. The amendments also provide ad-
ditional language regarding requirements for
Category 4 licensees. Category 4 licensees
must have a CNG Form 1505 (Testing Proce-
dures Cerlification) on file cerlifying they will
follow the testing procedures indicated. A
Category 1 licensee must have a legible and
cumrent copy of his or her ASME cetification
or DOT authorization on file with the Commis-
sion at all times. Provisions are made for
extensions of time to file the ASME cetifi-
cate. New provisions are added regarding
renewal of licenses and penalty fees for late
renewals. New language is also included re-
garding criteria for designation of a branch
outlet.

The amendment to §13.62 includes language
from existing §13.65 relating to statements in
lieu of insurance requitements. References to
the LP-Gas Division are changed to commis-
sion to conform with the amended delfinition
of commission, which now means an operat-
ing division of the Railroad Commission of
Texas or any of the division's employees. A
chart is added to reflect the minimum
amounts of insurance coverage required for
each category of license, forms required 10 be
filed with the Commission, and endorsements
required to be attached to the insurance pol-
icy.

The amendment to §13.70 includes language
from existing §13.73 relating to examination
for employees and §13.74 relating to exami-
nation fees. Amendments provide the Com-
mission discretion to set the fee for all
examinations administered and establish a
late filing penalty for the certification fee if the
fee is not received by the specified deadline.
New language is added allowing a person
licensed as a master or journeyman plumber
or Class A or B Air Conditioning and Refriger-
ation Contractor to receive the same exami-
nation exemption as persons examined under
the LP-Gas Safety Rules. A chart has been
added to indicate examination requirements,
examination fees, and exemplions from ex-
amination requirements.

The amendment to §13.71 replaces existing
language relating to examination of repre-
sentative with new language relating to de-
nial, suspension, or revocations of licenses or
certifications. The new section specifies rea-
sons for actions relating o licensing and pro-
vides procedwres for affected parties to
request hearings. The title of the section is
changed to Denial, Suspension, or Revoca-

tions of Licenses or Certifications; Hearings.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rules are in effect
there will be fiscal implications for state or
local government as a result of enforcing or
administering the rules; however, due to the
nature of the changes it is impossible to spec-
ify the -amount of that impact.

Mr. Petru also has determined that for each
year of the first five years the rules are in
effect the public bensfit anticipated as a result
of enforcing the rules will be an increase in
compliance due to more clearly understand-
able rules and an increase safety afforded to
the general public due to the updaled and
revised safety requirements. There is an an-
ticipated economic cost to persons required
to comply with the proposed sections; how-
ever, due to the nature of the proposed
changes it is impossible to specify the
amount of that impact.

Comments on the proposal maybe submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Raikoad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. The Commission will consider all com-
ments filed relating to the previously
proposed amendments to these sections pub-
lished in the January 1, 1993, issue of the
Texas Register (18 TexReg 31).

The amendments are proposed under the
Texas Natural Resources Code, §116. 012
(Vernon Supplement 1992), which authorizes
the Railroad Commission of Texas to promul
gate rules and standards related to the com-
pressed natural gas industry and its
operations which will protect or tend to pro-
tect the health, safety, and welfare of the
general public.

§13.61. Licensing.

(a) The Railroad Commission of
Texas establishes the following classes of
licenses [and license fees]. License and
renewal fees are included in each cate-
gory for informational purposes only.
This section does not apply to an ultimate
consumer who is not engaged in business in
any of the following categories.

(1)-(6) (No change.)

(b) Unless a person has obtained a
license, under the prov.sions of these sec-
tions, that [the] person may not engage in
any of the activities previously listed. If a
license expires or lapses, CNG operations
shall immediately cease.

(¢) (No change.)

(d) A license obtained by an indi-
vidual, partnership, corporation, or other le-
gal entity extends to the entity’s employees
who are performing CNG work, provided
that each employee is certified [qualified}
as required by this chapter.

(e) Licensing Requirements are
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as follows. [All licenses issued by the divi-
sion expire each year at midnight on the
31st day of May. In order to continue oper-
ations without interruption, licensees must
renew licenses yearly prior to the time of
expiration.]

(1) All licenses issued under
this chapter expire at midnight on the
31st day of August of each year. The
commission shall not issue a license or
license renewal unless the applicant’s
representative has met the réquirements
of paragraph (3) of this subsection.

(2) Renewals.

(A) The commission shall
notify the licensee of the impending li-
cense expiration at least 15 days prior to
the expiration date.

(B) All renewals must be
submitted to the commission along with
the renewal fee on or before the 31st day
of August of each year in order for the
licensee to continue CNG related activi-
ties.

(C) Failure to meet the Au-
gust 31st deadline set forth in this section
shall result in expiration of the license. If
a person’s license expires, that person
shall immediately cease performance of
any CNG related activities.

(D) If a person’s license has
been expired for less than 90 days, the
person shall submit a late t.ling penalty
of one-half the amount of the renewal fee,
Upon receipt of the renewal fee and late
filing penalty, the commission shall verify
that the person’s license has not been
suspended, revoked, or expired for more
than 2 years. After verification, if the
licensee has met all other requirements
for licensing, the commission shall renew
the license, and the person may resume
CNG related activities.

(E) If a person’s license has
been expired for more than 90 days but
less than 2 years, the person shall submit
a late filing penalty equal to the amount
of the renewal fee in addition to the re-
quired renewal fee. Upon receipt of the
renewal fee and late filing penalty, the
commission shall verify that the person’s
license has not been suspended, revoked.
or expired for more than 2 years, After
verification, if the licensee has met all
other requirements for licensing, the
commission shall renew the license, and
the person may resume CNG related ac-
tivities,

(F) If a person’s license has

been expired for more than 2 years, that
person may not renew and must comply
with the requirements for issuance of a
new license,

(3) - Company repreentativé.

(A) Each applicant for a li-
cense or license renewal shall file with the
commission a CNG Form 1001, designat-
ing a representative who shall be an
owner or employee of the licensee and
shall be directly responsible for actively
supervising CNG operations of the li-
censee. A licensee may have more than
one representative,

(B) An applicant for license
may not engage in CNG activities gov-
erned by the Texas Natural Resources
Code, Chapter 116, and the Regulations
for Compressed Natural Gas, until its
representative has successfully completed
the management examination adminis-
tered by the commission.

(C) The licensee shall no-
tify the commission in writing upon ter-
mination of its representative of record
and shall at the same time designate a
replacement by submitting a new CNG
Form 1001.

(D) The licensee must cease
operations if, at the termination of its
representative, there is no other certified
representative of the licensee acknowl-
edged and recorded by the commission at
its Austin office. The licensee may not
resume operation until such time as it has
a certified representative,

(4) Designation of Operations
Supervisor (Branch Manager).

(A) The commissicn shall
designate whether a site is an outlet for
the purpose of this chapter. Criteria used
by the commission in determining the
designation of an outlet includes, but is
not limited to:

() distance from other
CNG activities operated by the licensee;

(ii) whether the opera-
tion is a duplicate of the home office
operation; and

(iij) whether the opera-
tion is directly supervised on a routine
basis.

(B) A licensee maintaining
more than one outlet shall designate a
person as operations supervisor (Branch
Manager) at each outlet on 8 CNG Form
1001A and submit the form to the com-

mission. The operations of the licensee at
the outlgt may not commence or continue
when the operations supervisor has not
passed the management examination as
administered by the commission.

(C) An operations supervi-
sor (Branch Manager) may be a repre-
sentative of the licensee, however, an in-
dividual may be designated as an
operations supervisor (Branch Manager)
at no more than one outlet.

(D) The operations supervi-
sor (Branch Manager) shall be directly
responsible for actively supervising CNG
operations of the licensee at the desig-
nated outlet.

(5) In addition to complying
with other licensing requirements set out
in the Texas Natural Resources Code and
the Regulations for Compressed Natural
Gas, an applicant for a Category 1 or 4
license or renewal shall have a properly
cempleted CNG Form 1505 on file with
the commission, certifying he or she will
follow the testing procedures indicted.
The CNG Form 505 must be signed by
the appropriate CNG company repre-
sentative(s) designated on the CNG Form
1001.

(A) An applicant for a Cat-
egory 1 license or renewal shall submit a
legible copy of its current American Soci-
ety of Mechanical Engineers (ASME)
Boiler and Pressure Vessel Code, Section
VIN, Division 1 certificate of authoriza-
tion and/or Department of Transporta-
tion (DOT) authorization for the
manufacture of DOT cylinders for CNG
service with the CNG Form 1001 if such
document is not already on file with the
commission.

(B) A Category 1 licensee
shall have a current copy of the DOT
authorization referred to in
subparagraph (A) of this paragraph on
file with the commission at all times.

(C) If ASME is unable to
issue the certificate of authorization re-
newal prior to the expiration date, the
licensee may request of the commission
an extension of time past the expiration
date, not to exceed 60 calendar days. The
licensee’s request for extension shall be
received by the commission prior to the
expiration date of the ASME certificate
of  authorizatioa  referenced in
subparagraph (A) of this paragraph, and
shall include a statement from ASME
that the agency is unable to issue the
renewal certificate of authorization prior
to expiration and that a temporary exten-
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sion will be granted for their purposes.

(6) A licensee may .not con-
tinue to operate after the expiration date
of a certificate of authorization:

(A) unless a temporary ex-
tension has been granted by the commis-
sion for submission of an ASME certifi-
cate of authorization; or

(B) umtil a current DOT
certificate of authorization referenced in
paragraph (5)(A) of this subsection is
filed with the commission.

§13.62. Insurance Requirements.

(a) Pursugnt to the Texas Natural
Resources Code, Chapter 116, the Railroad
Commission of Texas has adopted the mini-
mum amounts of [following] insurance re-
quired of {requirements for] those persons
or businesses licensed by the commission
{Liquefied Petroleum Gas Division] to do
business in Texas. The minimum amounts
of insurance and other insurance require-
ments are specified in subsection (i)(5)
(Table 1) of this section.

(b) [(1)] The commission [divi-
sion] shall not issue a license authorizing
activities under §13.61 of this title (relating
to Licensing), or renew an existing license
unless the applicant for license or license
renewal provides proof of required insur-
ance coverage with an insurance carrier au-
thorized to do business in this state, or
provides, on approval of the commission,
proof of required insurance coverage issued
by & surplus lines insurer that meets the
requirements of the Texas Insurance Code,
Article 1. 14-2, and rules adopted by the
Texas Department of Insurance [State
Board of Insurance] under that Article.

(©)[(2)] A licensee shall not per-
form any licensed activity under §13.61 of
this title (relating to Licensing) unless insur-
ance coverage required by this section is mn
effect.

(dI(3)] Except as provided in
[8§13.65 of this title (relating to Statements
in Lieu of Insurance Certificates),] the col-
umn relating to Statements in Lien of
Insurance Certificates in subsection (i)(5)
(Table 1) of this section, and paragraphs
(1)-(3) of this subsection, the types and
amounts of insurance specified in subsec-
tion (i)(5) (Table 1) of this section [pro-
vided in paragraphs (4)-(7) of this
subsection] are required while engaging in
any of the activities set forth in this section
or any activity incidental thereto.

(1[(4)] A Category 3 licensee
or applicant for license or ultimaie con-
sumer that does not operate or contem-
plate the operation of a CNG transport

and does not fransport or contemplate
the delivery of CNG cylinders by vehicle
in any manner, may file 8 CNG Form
1997B in lieu of filing a certificate of
motor vehicle bodily injury and property
damage liability insurance, The licensee
or applicant for a license must file the
required insurance certificate with the
commisgion before operating a motor ve-
hicle equipped with a CNG cargo con-
tainer or transporting CNG by vehicle in
any manner. [All Category 3 licensees or
ultimate consumers, who have purchased,
leased, or obtained other rights in any vehi-
cle defined as a CNG transport by this
chapter, shall have motor vehicle liability
coverage of a minimum of $500,000 com-
bined single limit for bodily injuries or
death for all persons injured or killed in any
accident, and loss or damage in any one
accident to property of others.]

2) [(5)1 A licensee or appli-
cant for a license that does not engage in
or contemplate engaging in any opera-
tions which would be covered by general
liability insurance for a period of time
may file a CNG Form 1998B in lieu of
filing a certificate of general liability in-
surance. The licensee or applicant for a
license must file the required insurance
certificate with the commission before en-
gaging in any operations that require
general liability insurance, [Each member
of each category shall have workers’ com-
pensation coverage, including employer’s
liability coverage.]

(3)[(6)] A licensee or applicant
for license that does not employ or con-
template the hiring of an employee or
employees to be engaged in CNG related
activities in Texas may file a CNG Form
1996B in lieu of filing a certificate or
workers’ compensation insurance, in-
cluding employer’s liability insurance.
The licensee or applicant for a license
must file the required insurance certifi-
cate with the commission before hiring
any person as an employee engaged in
CNG related work. [Each member of Cat-
egories 1, 3, and 4 shall have the following
coverage: general liability insurance, specif-
ically including premises and operations
coverage with the following minimum
amounts: $300,000 per occurrence, with a
$300,000 policy aggregate; including com-
pleted operations and products liability cov-
erage, $300,000 aggregate.]

[(7) Each member of Categories
2.5, and 6 shall have the following cover-
age: general liability, including premises
and operations covérage in limits not less
than $25,000 per occurrence, $50,000 pol-
icy aggregate.]

(e)[(b)] As evidence that required
insurance has been secured and is in force,

certificates of insurance which are approved .

by the commission {[division] shall be filed

with the commission [division] before li-
censing, license renewal, and during the
entire period that the license is in effect.
Any document filed with the commission
[division] in a timely manner which is not
completed in accordance with the instruc-
tions indicated on the insurance certificate
forms supplied by the commission [divi-
sion), but which complies with the substan-
tive requirements of this section and with
the rules adopted under this section, may be
considered by the commission [division] to
be evidence that required insurance has
been secured and is in force for a temporary
period not to exceed 45 days. During this
temporary period, a licensee shall file with
the commission [division] an amended cer-
tificate of insurance which complies with all
procedural and substantive requirements of
this section and the rules adopted hereun-
der.

(Dl(c)] All certificates filed under
this section shall be continuous in duration.

(@)((d)] Each certificate of insur-
ance filed with the commission [this divi-
sion] must have one of the [following]
endorsements specified in subsection (i)(5)
(Table 1) of this section attached to the
policy, and may not be cancelled without
cancellation of the policy to which it is
attached.

[(1) CNG Form 1996A, Insur-
ance Filing Certifying Workers’ Compensa-
tion Coverage, including Employer’s
Liability Coverage, certificate of insurance
must have a Texas Notice of Material
Change Endorsement Number WC 42 06 01
attached to the policy and any successor
policies.

[(2) CNG Form 1997A, Insur-
ance Filing Certifying Motor Vehicle
Bodily Injury Insurance and Property Dam-
age Liability Insurance, certificate of insur-
ance must have a Cancellation Provision or
Coverage Change Endorsement Number TE
02 02A attached to the policy and any
successor policies.

[(3) CNG Form 1998A, Insur-
ance Filing Certifying General Liability In-
surance, certificate of insurance must have
Texas Changes Amendment of Cancellation
Provisions or Coverage Change Number
CG 02 05 attached to the policy and any
successor policies.]

(h)[(e)] Each endorsement issued
and attached to a certificate of insurance
noted in subsection (g) [(d)] of this section
requires the insurance carrier, noted as com-
pany on the certificate of insurance to give
the commission [division] 30 days written
notice before the insurance cancellation.
The 30 days notice commences to run from
the date the notice is actually received by
the division.

@I 1 Cancellation of a certificate
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of insurance becomes effective on the oc-
currence of any of the following events and
not before:

(1) [division] receipt by the
commission of written notice stating the
insurer’s intent to cancel a policy of insur-
ance and giving a minimum of 30 days’
notice before the insurance cancellation;

(2) receipt by the commission
[division] of an acceptable replacement in-
surance certificate;

(3) voluntary surrender of a li-
cense and the rights and privileges con-
ferred by the license;

(4) [division] receipt by the
commission of a statement made by a k-
censee stating that the licensee is not ac-
tively engaging in any operations which
require a particular type of insurance and
will not engage in those operations unless
and until all certificates of required insur-
ance applicable to those operations are filed
with the commission [division]; or

(5) the Railroad Commission
of Texas’ [commission’s] cancellation by
order or after hearing.
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§13.70. Examination and Notification Gen-
erally.

(a) Examination General Provi-
sions.

(1) No person may work or be
employed in any capacity which requires
contact with CNG or CNG systems until
that person has submitted to and success-
fully completed a commission examina-
tion which measures the competency of
that person to perform the CNG related
activities anticipated, and tests working
knowledge of the Texas Natural Re-
sources Code and the Regulations for
Compressed Natural Gas related to the
type of CNG work anticipated. Subsec-
tion () (Table 1) of this section sets forth
specific requirements for examination for
each category of license. This section
applies to all licensees and their employ-
ees who perform CNG related activities,
and also applies to any ultimate con-
sumer who has purchased, leased, or ob-
tained other rights in any vessel defined
as a CNG transport by this chapter and
any employee of such ultimate consumer
if that employee drives or in any way
operates such a CNG transport. Driving
a motor vehicle powered by CNG or fuel-
ing of motor vehicles for an ultimate con-
sumer by the ultimate consumer or its
employees do not in themselves constitute
CNG related activities. Only paragraph
(2) of this subsection applies to an em-
ployee of a state agency or institution,
county, municipality, school district or
other governmental subdivision.

(2) Any employee of an ulti-
mate consumer or a state agency or insti-
tution, county, municipality, school
district, or other governmental subdivi-
sion not required to submit to examina-
tion under this section must be properly
supervised and trained in the installation,
maintenance, and storage of CNG and
CNG systems, and in the operation of
equipment during the filling of and dis-
pensing from storage containers. Such
training shall also include the protection
of containers and equipment against me-
chanical injury or tampering by unau-
thorized persons.

(3) Each person wishing to
submit to examination by the commission
shall file a CNG Form 1016 with the
commission prior to examination.

(4) A licensee shall notify the
commission when a previously certified
person is hired, by immediate filing a
CNG Form 1016A with the commission.
Notification must include the employee’s
name as recorded on a current driver’s
license or Texas Department of Public
Safety identification card, employee so-
cial security number, name of previous

licensee-employer, and CNG related

work to be performed.

(5) All examinations will be
administered in Austin and at other se-
lected sites, when appropriate, unless an
applicant demonstrates good cause for
administering the examination elsewhere.
Good cause includes, but is not limited
to, severe economic hardship.

(6) Successful completion of
any required examination shall be cred-
ited to and accrue to the individual,

(7) Failure of any examination
shall immediately disqualify the person
from performing any CNG related activi-
ties covered by the examination which is
failed. Any person who fails an examina-
tion administered by the commission may
not re-take that examination for a period
of at least 24 hours.

{8) Dates and locations of ex-
aminations shall be listed in a schedule
made annually by the commission. The
schedule shall be prepared no later than
November 15u. of each year. The com-
mission shall post the schedule in its
Austin office and make a copy of it avail-
able to any person who requests it.

(b) General
Repairmen Exemption,

Installers and

(1) Any person whe is cur-
rently licensed as a master or journey-
man plumber by the Texas State Board
of Plumbing Examiners or who is cur-
rently licensed with a Class A or B Air
Conditioning and Refrigeration Contrac-
tors License issued by the Department of
Licensing and Regulation may apply for
and be granted an exemption to the Cate-
gory 2 and 3 service and installation em-
ployee examination requirements by
submitting to the commission the follow-
ing information:

(A) CNG Form 1016B;

(B) a $15 original filing fee;
and :

(C) any information the
commission may reasonably require.

(2) This exemption does not
become effective until the examination
exemption card is issued by the commis-
sion.

(3) The examination exemp-
tion accrues to the applicant and is non-
transferable.

(4) Any person granted such
exemption must maintain certified status
at all times. Upon failure to maintain
certified status, all affected CNG opera-

tions must cease immediately until
proper status has been regained.

(5) In order to maintain certi-
fied status, each person issued an exami-
nation exemption card shall submit a $10
fee annually to the commission on or
before the 31st day of May of each year.
If both of these items are not received by
the deadline, that person shall cease per-
forming all CNG related activities
granted by this exemption and may not
resume such activities until that person is
in receipt of his or her examination ex-
emption card. Late renewals are permit-
ted for a period not to exceed 2 years by
paying a late filing penalty plus the
yearly renewal fee(s) as follows:

(A) the applicant’s exemp-
tion has been expired for not longer than
92 days, the applicant’s penalty fee is $10
plus a $10 annual fee;

(B) the applicant’s exemp-
tion has been expired for greater than 92
days, but not longer than 2 years, the
applicant’s penalty fee is $25 plus a $10
annual fee. If an applicant’s exemption
has been expired for longer than 2 years,
the applicant cannot renew his exemption
and must apply for a new original ex-
emption.

(6) Any pers’on who is issued
this exemption agrees to comply with the
current edition of the Regulations for
Compressed Natural Gas. In the event
the exempt individual surrenders, fails to
renew, or has the license revoked either
by the Texas State Board of Plumbing
Examiners or Department of Licensing
and Regulation, that person will immedi-
ately cease performing any CNG activity
granted by this section. The examination
exemption card must be returned imme-
diately to .the commission and all rights
and privileges surrendered.

(c) Trainees.
(I) Notwithstanding the exam-

. ination requirements set forth in this sec-

tion, a licensee or ultimate consumer may
employ an individual as a trainee for a
period not to exceed 45 days, without
that person having successfully com-
pleted the necessary examination, subject
to the following conditions.

(A) The trainee must be di-
rectly and individually supervised at all
times by a person who has successfully
completed the commission examination
for the areas of work being performed by
the trainee. Refer to subsection (f) (Table
1) of this section for those CNG related
activities for which a person must be
certified or a trainee can perform under
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direct supervision.

(B) The licensee or ultimate
consumer shall ensure that a CNG Form
1016 is on file with the commission for
each employee in training prior to that
employee taking the examination.

(C) No trainee may per-
form any work for which he or she is not
currently certified while unsupervised, if
such work involves CNG activities.

(2) A trainee who takes a com-
mission examination, and who fails the
examination, shall cease to perform any
CNG related activities covered by the
examination failed. A trainee who has
been in training for a total period of 45
days, in any combination or with any
number of employers, shall cease to per-
form any CNG activities for which he or
she is not certified.

(3) A trainee who continues to
work in violation of this subsection may
be held responsible for the violation. An
employer who employs a person in viola-
tion of this subsection may be held re-
spousible for the violation. Possible
penalties for violation are set forth in the
Texas Natural Resources Code, Chapter
116. The commission may call an admin-
istrative hearing to show cause why a
license should not pe subject to revoca-
tion, suspension or probation, or any
combination of these penalties.

(d) Examination fees. Each appli-
cant shall pay to the commission the ex-
amination fee specified in subsection (f)
(Table 1) of this section in advance for
each required examination. The fee is
non-refundable, and if an applicant fails
an examination, they shall pay the full
examination fee for each subsequent ex-
amination.

(e) Renewal of certified status.

(1) In order to maintain certi-
fied status, each person who has been
certified by examination shall pay the
annual fee specified in subsection (f) (Ta-
ble 1) of this section to the commission on
or before the 31st day of May of each
year.

(2) Failure to meet the May
3l1st renewal deadline set forth in this
section shall result in a lapse of certifica-
tion. Failure to meet the August 31st of
each year deadline discussed in para-
graph (3) of this subsection shall result in
the expiration of certification. If a per-
son’s certification has been expired for
more than 2 years, that person must
comply with the requirements of subsec-
tion (a) of this section. If a person’s certi-
fication lapses or expires, that person
shall immediately cease performance of
any CNG activities that require certifica-
tion. Certified status may be regained
only be successfully completing the exam-
ination requirement for certification and
meeting the requirements of paragraph
(3) of this subsection.

(3) Any lapsed renewals sub-
mitted after May 31st of each year shall
include a $10 late filing penalty in addi-
tion to the renewal fee, proof of success-
ful completion of the examination
required for certification, and be re-
ceived .in the commission’s Austin office
no later than midnight of the 31st day of
August of each year. Upon receipt of the
renewal fee and late filing penalty, the
commission shall verify that the person’s
certification has not been suspended, re-
voked, or expired for more than 2 years.
After verification, the commission shall
renew the certification and the person
may resume CNG activities.

() Expired certification(s). Any
renewal submitted after the August 31
deadline shall be considered expired. If a
person wishes to renew a certification
that has been expired for less than 2
years, that person shall submit the an-
nual repewal fee and late filing penalty,
and proof of successful completion of the
examination required for certification.
Upon verification that the person’s certi-
fication has not been suspended, revoked,
or expired for more than 2 years, the
commission shall renew the person’s cer-
tification and the person may resume
CNG activities.
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[(a) Each individual wishing to sub-
mit to examination by the division shall file
a CNG Form 1016, Application for Exami-
nation, with the division within any dead-
lines established by the division.

[(b) The division will administer all
examinations in Austin, and at other se-
lected sites, when appropriate, unless an
applicant demonstrates good cause for "ad-
ministering examination elsewhere. Good
cause includes, but is not limited to, severe
economic hardship.

[(c) Satisfactory completion of any
required examination shall accrue to the
individual.

[(d) Failure of any examination
shall immediately disqualify the individual
from performing any CNG activities cov-
ered by the examination which is failed.

[(e) Information regardirg exami-
nations may be acquired from the Austin
office of the LP-Gas Division.

[{f) Any individual who fails to
pass any test administered by the division
may not be reexamined for a period of at
least 24 hours.

[(g) A licensee shall notify the divi-
sion when a previously qualified person is
hired. Notification will include the employ-
ee’s name as recorded on a current driver’s
license or Texas Department of Public
Safety identification card, employee social
security number, name of previous licensee-
employer, and CNG related work to be
performed.

[(h) Any notice, application, or
statement submitted to the division shall
have effect only on the date of receipt in the
Austin office, and not on the date of mail-
ing. Notice may be delivered to the Austin
office of the Liquefied Petroleum Gas Divi-
sion by means of the United States post
office, by a private postal carrier, or by any
other appropriate means.

[(i) Any person required to pass an
examination or participate in a seminar
pursuant to these rules must renew certifica-
tion by reexamination or by participation in
a seminar every five years. The person must
pay the current examination or seminar fee
and pass the examination or participate in
the seminar on or before the fifth anniver-
sary date of that person’s most recent certi-
fication.] ‘

§13.71. Denial, Suspension, or Revoca-
tions of Licenses or Certifications; Hear-
ing [Examination of Representative].

(a) Denial of license or license
renewal.

(1) Any applicant for license
or license renewal failing to meet the

requirements of §13.61 of this title (relat-
ing to Licensing), §13.70 of this title (re-
lating to Examination and Notification
Generally), or §13.62 of this title (relating
to Insurance Requirements), may be de-
nied the license or license renewal.

(2) If the commission deter-
mines that an applicant for license or
license renewal has not met the require-
ments of §§13.61, 13.62, or 13.70, the
commission shall notify the applicant in
writing of the reasons for denial. The
notice must advise the person that the
application may be resubmitted within 30
days of receipt of the denial with all cited
deficiencies corrected, or, if the person
disagrees with the commission’s determi-
nation, that person may request a hear-
ing on the matter within 30 days of
receipt of the notice of denial.

(3) If a person resubmits the
application for license or license renewal
within 30 days of receipt of the denial
with all deficiencies corrected, the com-
mission shall issue the license or license
renewal.

(b) Hearing regarding denial of
license or license renewal.

(1) An applicant receiving a
notice of denial of a license or license
renewal may request a hearing to deter-
mine whether the applicant did comply in
all respects with the requirements for the
category or categories of license sought.
The request for hearing must be in writ-
ing, must refer to the specific require-
ments the applicant claims were met, and
must be received in the commission’s
Austin office within 30 days of the appli-
cant’s receipt of the notification of denial.

(2) Upon receipt of a request
complying with paragraph (1) of this sub-
section, the Railroad Commission of
Texas shall schedule a hearing within 30
days following the receipt of the request
for hearing to determine the applicant’s
compliance or non-compliance with the
licensing requirements for the category
or categories of license sought.

(3) If, after hearing, the Rail-
road Commission of Texas finds the ap-
plicant’s claim has been supported, it
shall enter an order in its records to that
effect, noting the category or categories
of license for which the applicant is enti-
tled to be licensed, and the license(s) or
renewal(s) shall be issued.

(4) If, after hearing, the Rail-
road Commission of Texas finds that the
applicant is not qualified for the license
or license renewal in the category or cate-
gories cf license sought, it shall likewise
enter an order in its records to that ef-
fect, and no license or remewal may be
issued to the applicant.

(c) Suspension and revocation of
licenses and certifications,

(1) If the commission finds by
means including, but not limited to, in-
spection, review of required documents
submitted, or complaint by a member of
the general public or any other person, a
probable or actual violation of or non-
compliance with the Texas Natural Re-
sources Code, Chapter 116, or the
Regulations for Compressed Natural
Gas, it shall notify the licensee or certi-
fied person of the alleged violation or
noncompliance in writing.

(2) The notice shall specify the
acts, omissions, or conduct constituting
the alleged violation or noncompliance
and shall designate a date not less than
30 days or more than 45 days after the
licensee or certified person receives the
notice by which the violation or noncom-
pliance must be corrected or discontin-
ued. If the commission determines the
violation or roncompliance may pose im-
minent peril to the health, safety, or wel-
fare of the general public, the
commission may notify the licensee or
certified person orally with instruction to
immediately cease the violation or non-
compliance. When oral notice is given,
the commission shall follow it with writ-
ten notification no later than 5 days after
the oral notification.

(3) The licensee or certified
person shall either report the correction
or discontinuance of the violation or non-
compliance within the time frame speci-
fied in the notice or request an extension
of time in which to comply. The request
for extension of the time to comply must
be received by the commission within the
same time frame specified in the notice
for correction or discontinuance.

(d) Hearing regarding suspension
or revocation of licenses and certifica-
tions.

(1) If a licensee or certified
person disagrees with the determination
of the commission under this section, that
person may request a public hearing on
the matter to be conducted in compliance
with the Administrative Procedure and
Texas Register Act, the General Rules of
Practice and Procedure of the Railroad
Commission of Texas, and any other ap-
plicable rules. The request must be in
writing, must refer to the specific rules or
statutes the licensee or certified person
claims to have complied with, and must
be received by the commission within 30
days of the licensee’s or certified person’s
receipt of the notice of violation or non-
compliance.

(2) If the Railroad Commis-
sion of Texas determines that the licensee
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or certified person may not comply
within the specified time, the Railroad
Commission of Texas may enter an order
calling a public hearing to be conducted
in compliance with the Administrative
Procedure and Texas Register Act, the
General Rules of Practice and Procedure
of the Railroad Commission of Texas,
and any other applicable rules.

[(a) Bach applicant for a license or
license renewal shall file a CNG Form
1001, Application for License, with the Lig-
uefied Petroleum Gas (LPG) Division des-
ignating a representative who shall be an
owner or employee of the licensee, and who
shall be directly responsible for actively
supervising CNG operations of the licensee.
Sole proprietors licensed as retail andfor
wholesale dealers under this subchapter
must pass the management examination of
the division and be qualified as a repre-
sentative.

[(b) A licensee may not engage in
CNG related activities govemed by the
Texas Natural Resources Code, Chapter
116, until its designated representative has
passed the management examination admin-
istered by the division. The division shall
not issue or renew a license unless the
representative has passed this examination.

[(c) The licensee shall notify the
division in writing upon termination of its
representative of record and shall at the
same time designate a replacement by sub-
mitting a new CNG Form 1001, Application
for License.

[(d) The licensee must cease opera-
tions if, at the termination of its repre-
sentative, there is no other qualified
representative of the licensee acknowledged
and recorded by the division at its Austin
office. The licensee may not resume opera-
tion until the licensee has a qualified repre-
sentative.

[(e) A licensee may have more than
one representative.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325464 Mary Ross McDonald

Assistant Director, Legal
Division-Gas Utilities/LP
Gas

Rallroad Commission of

Texas

Earliest possibie date of adoption: August 16,
1953

For further information, please call: (512)
463-6949

¢ ¢ ¢
* 16 TAC §§13.71-13.74

(Editor' s note. The text of the following sections

proposed for repeal will not be published. The
sections may be examined in the offices of the
Railroad Commission of Texas or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Raiiroad Commission of Texas proposes
the repeal of §§13.71-13.74, concerning ex-
amination of representative, designation and
testing of operations supervisors, examjna-
tion of employees, and examination fees.

The Commission proposes the repeals as the
provisions of these sections have been in-
cluded in proposed amendment to §13.70,
relating to examination and notification gener-
ally.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the repeals are in
effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the repeals.

Mr. Petru also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a result
of enforcing the repeals will be £ increase in
compliance due to more clearly understand-
able rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeals as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publicatior? in the Texas Regis-
ter.

The repeals are proposed under the Texas
Natura! Resources Code, §116.012 (Vernon
Supplement 1992), which authorizes the Rail-
road Commission of Texas to promulgate
rules and standards related to the Com-
pressed Natural Gas industry and its opera-
tions, which will protect or tend to protect the
health, safety and welfare of the general pub-
lic.

§13.71. Examination of Representative.

§13.72. Designation and Testing of Opera-
tion Supervisors.

§13.73. Examination of Employees.

§13.74. Examination Fees.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325465 Mary Ross McDonald
Assistant Director, Legal
Division-Gas UtllitiesL.P
Gas
Rallroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ L4 ¢

Subchapter C. Classification,
Registration, and Examina-
tion

¢ 16 TAC §13.75

The Railroad Commission of Texas proposes
new §13.75, concerning franchise tax certifi-
cation and assumed name certificate.

The new section contains provisions from
§13.37. The provisions are being moved from
Subchapter B, General Rulas for CNG Equip-
ment Qualification to Subchapter C, Classifi-
cation, Registration and Examination, to more
accurately reflect its purpose.

Provisions are added to clarify that this rule
applies to corporations and limited liability
companies. A change in the name of the
certificate provided by the Comptrolier’s Of-
fice has been made.

Thomas D. Petru, director, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rules in effect
there wili be no fiscal implications for state or
local government as a result of enforcing or
administering the rule.

Mr. Petru also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be an increase in com-
pliance due to more clearly understandable
rules and an increase in safety afforded to the
generza! public due to the updated and revised
safety requirements. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The new section is proposed under the Texas
Natural Resources Code, §116. 012 (Vernon
Supplement 1992), which authorizes the Rail-
road Commission of Texas to promulgate
rules and standards related to the Com-
pressed Natural Gas industry and its opera-
tions, which will protect or tend to protect the
health, safety, and welfare of the general pub-
lic.

§13.75. Franchise Tax Certification and As-
sumed Name Certificate.

(a) Any applicant for an original or
renewal license that is a corporation or lim-
ited liability company must file a CNG
Form 1026 with the commission prior to the
issuance of such license, certifying that its
Texas franchise taxes are current or sutch
taxes are not applicable to the company. An
applicant may file a Certificate of Account
Status issued by the office of the Comp-
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troller of Public Accounts as an alternative
to filing the CNG Form 1026. Making a
false statement as to franchise tax status is
grounds for the denial, suspension, or revo-
cation of the license granted by this com-
mission.

(b) Any applicant for license must
list all names on CNG Form 1001 under
which CNG related activities requiring li-
censing are to be conducted. Any company
performing CNG activities under an as-
sumed name (doing business as) must file
with this office, copies of the assumed
name certificates which are required to be
filed with the respective county clerk’s of-
fice andfor the Secretary of State’s office.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325466 Mary Ross McDonald

Assistant Director, Legal
Division-Qas Utillties/LP
Gas

Raliroad Commission of
Texas

Earliest possible date of adoption: August 16,
1993

For futher information, please call: (512)
483-6949

¢ ¢ 4

Subchapter D. CNG Compres-
sion, Storage, and Dispens-
ing Systems

e 16 TAC §13.102

The Rairoad Commission of Texas proposes
an amendment to §13.102, concerning instal-
lation of electrical equipment.

The Commission proposes the amendment to
§13.102 to reflect clarifications in the rules.
The amendment clarifies the distance electri-
cal installations must be located with respect
to compressors, cascades, and dispensing
equipment.

Thomas D. Petru, direcior, Liquefied Petro-
leum Gas Division, has determined that for
the first five-year period the rule is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rule.

Mr. Petru aiso has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be an increase in com-
pliance due to more clearly understandable
rules and an increase in safety afforded to the
general public due 1o the updated and revised
safely requirements. There will be no effect
on small businesses There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter. The Commission will consder all com-
ments filed relating to the previously
proposed amendments to these sections pub-
lished in the January 1, 1993, issue of the
Texas Register (18 TexReg 3%).

The amendment is proposed under the Texas
Natural Resources Code, §116. 012 (Vernon
Supplement 1992), which authorizes the Rail-
road Commission of Texas to promuigate
rules and standards related to the Com-
pressed Natural Gas industry and its opera-
tions, which will protect or tend to protect the
health, safety and welfare of the gendral pub-
lic.

§13.102. Installation of Electrical Equip-
ment.

(a) Electrical installations [equip-
ment] located within the vicinity [15 feet]
of any compressor, cascade, or dispensing
equipment shall be [installed] in accordance
with the National Electrical Code (NEC) for
Class 1, Group D; Hazardous Locations,
Division 2 area [, Division 1, locations). A
Division 2 area is where combustible
gases are present only under abnormal
conditions. This requirement does not ap-
ply to residential installations, including
manufactured housing. The classified area
shall not extend beyond an unpierced wall,
roof, or vapor tight partition. The vicinity
of any compressor, cascade, or dispens-
ing equipment is that area indicated by
the following chart:
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Extent of

Location

Division

Classified Area

Containers (other than

0o

mounted fuel supply

containers)
Area containing compression

18}

and ancillary equipment
Dispensing eguipment

Qutdoors

Outdoors

18}

o

Within 10 ft.
of container

Up to 15 ft.
from eguipment

Inside

dispenser
cabinet

From 0 to 20
ft. from the

dispenser

(b) (No change)

This agency hereby certifies that the prcposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Auslin, Texas, on July 8, 1993.

TRD-9325462 Mary Ross McDonald

Assistant Director, Legal
Division-Gas UtilitiesLP
Gas

Rallroad Commission of
Teoxas

Earfiest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6949

¢ ¢ ¢

Subchapter E. Engine Fuel
Systems
¢ 16 TAC §13.133, §13.136

The Railroad Commission of Texas proposes
amendments to §13.133 and §13.136, con-
ceming inslallation of fuel supply cylinders
and instaliation of valves.

The Commission proposes an amendment to
§13.133 to dlarify the locations that fuel sup-
ply cylinders on vehicles other than school
buses, mass transt, and other public frans-
portation vehicles may be installed. It
spacifies that fuel supply cylinders on school
buses, mass transit, and other public trans-
portation vehicles may not be located above
or within the driver or passenger compart-
ments. The containers on a special transit
vehicle may be installed in the passenger

CNG CHART I.

compartment provided it meels certain re-
quirements. Types of container fastenings or
brackets used and the means of secwring
them are described. Motor fuel containers
installed on school buses or mass transit ve-
hicles shall be installed on the underside of
the vehicle only.

The amendment to §13.136 clarifies that
electronically operated cylinder service
valves installed on a fuel cylinder must in-
clude a means of manually closing the valve.

Thomas D. Petru, director, Liquefied Petro-

" leum Gas Division, has determined that for

the first five-year period the rules are in effect
there will be fiscal implications for siate or
local government or small businesses as a
resul of enforcing or administering these
rules; however, due to the nature of the pro-
posed changes, it is impossible to specify the
amount of that impadct. '

Mr. Petru also has determined that for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be an increase in
compliance due to more clearly understand-
able rules and an increase in safety afforded
to the general public due to the updated and
revised safety requirements. There is an an-
ticipated economic cost 10 persons required
to comply with the proposed sections; how-
ever, due to the nature of the proposed
changes' it is impossible to specify the
amount of that impact.

Comments on the proposal may be submitted
to Thomas D. Petru, Director, Liquefied Pe-
troleum Gas Division, Railroad Commission
of Texas, P.O. Box 12987, Austin, Texas
78711-2967. Comments will be accepted for
30 days after publication in the Texas Regis-
ter.

The amendments are proposed under the
Texas Nalural Resources Code, §116. 012
(Vernon Supplement 1992), which authorizes
the Railroad Commission of Texas to promul-
gate rules and standards related to the Com-
pressed Natural Gas industry and s
operations, which will protect or tend to pro-
tect the health, safety and welfare of the
general public.

§13.133. Installation of Fuel Supply Cylin-
ders.

(a) Fuel supply cylinders on vehi-
cles other than school buses, mass transit,
or other vehicles used in public transporta-
tion, may be located within, below, or
above the driver or passenger compartment,
provided all connections to the cylinders are
external to, or sealed and vented from those
compartments.

(b) Fuel supply cylinders on school
buses, mass transit, and other public trans-
portation vehicles shall not be located above
or within the driver or passenger compart-
ment. The motor fuel containers installed
on a special transit vehicle may be in-
stalled in the passenger compartment,
provided it complies with subsection (a)
of this section.

(c)-(e) (No change.)

(f) Each cylinder bracket shall be
secured to the vehicle body, bed, or frame
with bolts, lock washers and nuts, or self-
locking nuts of a size and strength capa-
ble of withstanding a static force in any
direction of eight times the weight of a
fully pressurized cylinder. The cylinder
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bracket shall be designed and manufac-
tured by a cylinder manufacturer. Each
specific mounting bracket manufactured
on or after January 1, 1994, must have
the manufacturer’s name or logo on it in
order to properly identify the bracket
manufacturer. If self-locking nuts are in-
stalled, such nuts shall not be reused once
they are removed. [Grade 5, 1/2-inch bolts
(or better), threc-inch diameter washers, or
a solid backup plate, and self-locking nuts
to prevent damage from road hazards, slip-
page. loosening, or rotation and shall be
capable of withstanding a static force in any
direction of eight times the weight of a fully
pressurized cylinder] The container
mounting brackets shall prevent the con-
tainer from jarring loose, slipping or ro-
tating,

(g) Each fuel supply cylinder
shall be secured in the mounting brachets
by bolts, lock washers and nuts, or self-
locking nuts of a size and strength [Each
fuel supply cylinder in the bracket shall be
secured to its cradle with Grade 5,
12-inch bolts (or better), and self-locking
nuts and shall be] capable of withstanding a
stauc force applied in any direction eight
times the weight of the fully pressurized
cylinder. If self-locking nuts are installed,
such nuts shall not be reused once they
are removed.

(h)-(k) (No change.)

() Containers shali be secured to
a school bus, mass transit, or special
transit vehicle frame (not the floor) by
container fastenings or mounting brack-
ets described in subsection (f) of this sec-
tion, The fastenings or brackets must be
secured to the frame or securely mounted
to a supporting structure so as not to
compromise the strength of that struc-
ture (i.e., backing plates or other accept-
able means may be used to accomplish
this purpose). Container(s) which are
currently installed on school buses or
mass transit vehicles by means of strap
mounting brackets may continue to be
used.

(m) The motor fuel container(s)
installed on a school bus or mass transit
vehicle shall be installed on the underside
of the vehicle.

(n) If npecessary, a plumbing
chamber door shall be provided in the
sidewall of the school bus, mass transit,
or special transit vehicle to allow easy
access for filling or securing the service
valve in the event of an emergency. The
plumbing chamber door shall be hinged
and latched, but not locked.

§13.136. Installation of Valves.

(a) A manually or electronically
operated cylinder service valve shall be in-

stalled on each fuel cylinder. Any
electronically operated cylinder service
valve shall incorporate in the design a
means of manually closing the valve
should the wvalve fail to close
electronically.

(b)-(g) (No change.)

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 8, 1993.

TRD-9325463 Mary Ross McDonald

Assistart Director, Legal
Division-Gas Utilities/LP
Gas

Rallroad Commiasion of

Texas

Earliest possile date ol adoption: August 16,
1993

For turther information, please call (512)
463-6949

¢ ¢ L
Part II. Public Utility
Commission

Chapter 23. Substantive Rules

Quality of Service
e 16 TAC §23.61

The Public Utlity Commission of Texas pro-
poses an amendment o §23.61, concerning
the telecommunications service quality rules
for telephone utilities in Texas. This proposal
is formulated subsequent to the publication of
questions and receipt of comments concern-
ing revisions to service quality standards. An
informal workshop was held 1o explain the
staff's intent for revising the standards

This proposal provides for enhancing the cur-
rent standards and deleling certain obsolete
standards. The proposed changes include:
surveillance standards for monitoring the ser-
vice quality on an exchange by exchange
basis to minimize the masking effect of aver-
ages inherent in curmrent service quality re-
porting standards; requirement for availability
of single-party line service on request by a
subscriber by the end of 1996; requirement
for 2400 bits per second data transmission
capability over public switched voice circuits,
by the end of 1996, when connected through
an industry standard modem or a facsimile
device; requirement for eliminating open wire
transmission media by the end of 1998; and,
impulse noise limits for public switched nel-
work services to minimize the degradation of
data transmission over switched voice net-
works.

Mr. Harish Dhingra, Assistant General Coun-
sel, has determined that for the first five-year
period the rule is in etfect, there will be mini-
mal fiscal impiications for state or local gov-
ernment as a resut of enforcing or
administering this rule.

Mr. Dhingra also has determined that for
each year of the first five years the section is
in effect, the public benefit anticipated as a

result of enforcing the section will be en-
hanced quality of telecommunications service
in the State of Texas. There will be no etiect
on small businesses as a result of entorcing
the rule. The anticipated economic cost to
telecommunications utilities who are required
to comply with the proposed changes will be
the cost of funding network upgrades 1o meet
enhanced service qualty standards, and in-
creased reporting requrements.

Mr. Dhingra has also determined that for
each of the first five years the section is in
eflect, there will be no effect on employment
in the geographical areas atfecled by imple-
menting the requirements of this section.

Comments on the proposed amendment (13
copies) may be submitted to John M.
Renirow, Secretary of the Commission, Pub-
lic Utilty Commission of Texas, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, within
30 days after publication. Comments should
reler to Project Number 11541

The amendment is proposed under Texas
Civil Statutes, Article 1446¢, §§18(a), 35(z),
and 35(b), which provide the Public Utility
Commission of Texas with the authority to
make and 10 entorce rules establishing state-
wide telecommunications service quality
slandards

§23.61. Telephone Utilities

(a) Defimtions. The following
words and terms, when used in this chapter,
shall have the following meanings. unless
the context clearly indicates otherwise.

(1) Base rate area-A specific
area within an exchange service area as set
forth in the local exchange carriers’ tariffs,
maps or descriptions. Local exchange ser-
vice within this area is furnished at uniform
rates without extra mileage charges.

(2) Baud-Unit of signaling
speed. Speed expressed in baud is the
number of discrete conditions or signal
events per second.

(3) Bit Error Ratio-Bit Error
Ratio (BER) is the ratio of the number of
bit digital errors to the total number of
bits transmitted in a given time interval.

(4) Bit Rate-The rate at which
data bits are transmitted over a commu-
nications path, normally expressed in bits
per second. The bit rate is not to be
confused with the data signaling rate
(baud), which measures the rate of sig-
naling elements being transmitted.

M1 Business service-A
telecommunications service provided a cus-
tomer where the use is primarily of a busi-
ness, professional, institutional or otherwise
occupational nature.

(6)[(3)] Busy hour-The clock
hour each day during which the greatest
usage occurs.

(NI4] Busy season-That
period of the year during which the greatest

¢ Proposed Sections
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volume of traffic is handled in the office.

(8)[(5)] Central office-A
switching unit in a telecommunications sys-
tem which provides service to the general
public, having the necessary equipment and
operating arrangements for terminating and
interconnecting customer lines and trunks or
trunks only.

9)((6)] Class of service-A de-
scription of telecommunications service fur-
nished a customer which denotes such
characteristics as nature of use (business or
resident) or type of rate (flat rate or mes-
sage rate). Classes of service are usually
subdivided in "grades," such as individual
or multiparty line.

(10)((7)] Competitive exchange
service-Any of the following services,
when provided on an inter- or intrastate
basis within an exchange area:

(A) services for which local
exchange carriers have been granted author-
ity to enter into customer-specific contracts
pursuant to the Act, §18 (e)(3)(B), as those
services are described in §23.27 of this title
(relating to Rate-Setting Flexibility for Ser-
vices Subject to Significant Competitive
Challenges);

(B) services for which a lo-
cal exchange carrier has been granted au-
thority to engage in pricing flexibility
pursuant to §23.27 of this title;

(C) private line services or
virtual private line services;

(D) resale or sharing of local
exchange service, where that resale or shar-
ing is allowed by commission approved tar-
iffs;

A}

(E) dark fiber services;

(F) non-voice data transmis-
sion services;

(G) dedicated or
dedicated access services;

virtually

(H) any service initially pro-
vided within an exchange after October 26,
1992, if first provided by an entity other
than the local exchange carrier(s) certifi-
cated to provide service within that ex-
change; or

(I) any service that the com-
mission determines by final order in a
docketed proceeding is not local exchange
service,

(11)[(8)] Complex service-The
provision of a circuit requiring special treat-
ment, special equipment, or special engi-
neering design. This includes private lines,
WATS, PBX trunks, rotary lines, special
assemblies, etc.

(12)[(9)] Customer access
line-A unit of measurement representing a
telecommunications circuit designated for a
particular customer. One customer access
line shall be counted for each circuit which
is capable of generating usage on the line
side of the switched network or a private
line circuit, regardless of the quantity or
ownership of customer premises equipment
connected to each circuit. In the case of
multi-party lines, each party shall be
counted as a separate customer access line.

(13)[(10)] Customer trouble re-
port~Any oral or written report from a cus-
tomer or user of telecommunications service
received by any telecommunications utility
relating to a physical defect, difficulty, or
dissatisfaction with the service provided by
the telecommunications utility’s facilities. A
separate report shall be counted for each
telephone or PBX switchboard position re-
ported in trouble when several items are
reported by one customer at the same time,
unless the group of troubles so reported is
clearly related to a common cause.

(14) dBrn-A unit used to ex-
press noise power relative to one Pico
watt (90 dBm).

(15) dBrnC-Noise power in
dBrn, measared with C-message
weighting,

(16) dBrnCO-Noise power in
dBrnC referred to or measured at a zero
transmission level point.

(ANDI(11)] Dominant carrier-

(A) a provider of any partic-
ular communication service which is pro-
vided in whole or in part over a telephone
system who as to such service has sufficient
market power in a telecommunications mar-
ket as determined by the commission to
enable such provider to control prices in a
manner adverse to the public interest for
such service in such market;

(B) any provider of local ex-
change telephone service within a certifi-

cated exchange area as to such service.

(18)[(12)] Exchange Arca-The
geographic territory delineated as an ex-
change area by official commission bound-
ary maps. An exchange area usually
embraces a city or town and its environs.
There is usually a uniform set of charges for
telecommunications service within the ex-
change area. An exchange area may be
served by more than one central office. An

exchange area may also be referred to as an
exchange.

(19)((13)] Grade of service-The
number of customers a line is designated to
serve.

(20) Impulse Noise-Any mo-
mentary occurrence of the noise on a
channel significantly exceeding the nor-
mal noise peaks, It is evaluated by count-
ing the number of occurrences that
exceed a threshold. This noise degrades
voice and data transmission,

(21)[(14)] Intercept service-A
service arrangement provided by the local
exchange carrier whereby calls placed to a
disconnected or discontinued telephone
number are intercepted and the calling party
is informed by an operator or by a recording
that the called telephone number has been
disconnected, or discontinued, or changed
to another number, or that calls are being
received by another telephone, etc.

(22)[(15)] Line~-A circuit or
channel extending from a central office to
the customer's location to provide local ex-
change service. One line may serve one
individual line customer, or all customers
served by a multiparty line.

(23)[(16)} Local culling
area-The area within which telecommunica-
tions service is furnished customers under a
specific schedule of exchange rates. A local
calling area may include more than one
exchange area.

(29[(17)] Local exchange com-
pany-A telecommunications utility which
provides local exchange service within the
state. A local exchange company is also
referred to as local exchange carrier.

(25) [(18)] Local exchange ser-
vice-

(A) telecommunications ser-
vice provided within an exchange for the
purpose of establishing connections be-
tween customer premises within the ex-
change, including connections between a
customer premises and a long distance ser-
vice provider serving the exchange. Local
exchange service may also be referred to as
local exchange telephone service;

(B) notwithstanding
subparagraph (A) of this paragraph, a com-
petitive exchange service is not local ex-
change service;

(C) the provisions of .para-
graphs (7) and (18)(B) of this subsection
shall be liberally construed to encourage a
competitive marketplace.

(26)[(19)] Local message-A
completed call between customer access
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)

lines located within the same local calling
area.

(27)[(20) 1 Local message
charge-The charge that applies for a com-

~= pleted telephone call that is made when the

‘iers (including rescllers of interexchange

calling customer access line and the cus-
tomer access line to which the connection is
established are both within the same local
calling area, and a local message charge is
applicable.

(28)  [(21)] Local  service
charge-The charge for furnishing facilities
to enable a customer to send or receive
teleccommunications within the local service
area. This local service calling area may
include one or more exchange service areas.

(29)[(22)] Long distance tele-
communications service-That part of the
total communication service rendered by a
telecommunications utility which is fur-
nished between customers in different local
service areas in accordance with the rates
and regulations specified in the utility’s tar-
iff. '

(30){(23)] Message-A com-
pleted customer telephone call
(31)[(24)] Message rate  ser-

vice-A form of exchange service under
which all originated local messages are
measured and charged for in accordance
with the utility's tariff,

(32)[(25)] Nondominant
rs-Interexchange telecommunications car-

carri-

telecommunications services), specialized
communications common carriers, resellers
of communications, and other communica-
tions carriers who convey, transmit, or re-
ceive communications in whole or in part
over a telephone system, and providers of
operator services (except that subscribers to
customer-owned pay telephone service shall
not be deemed to be telecommunications
utilities) who are not dominant carriers.

(33) [(26)] Out-of-service trou-
ble report-An initial customer trouble report
in which there is complete interruption of
incoming or outgoing local exchange ser-
vice. On multiple line services a failure of
one central office line or a failure in com-
mon equipment affecting all lines is consid-
ered out of service. If an extension line
failure does not result in the complete in-
ability to receive or initiate calls, the report
is not considered to be out of service.

(34)[(27)] Primary service-The
initial provision of voice grade access be-
tween the customer’s premises and the
switched telecommunications network. This
includes the initial connection to a new
customer or the move of an existing cus-

ude complex services.

‘lomer to a new premises, but does not in-

(35)[(28)] Private line-A trans-

mission path that is dedicated to a customer
and that is not connected to a switching
facility of a telecommunications utility, ex-
cept that a dedicated transmission path be-
tween switching facilities of interexchange
carriers shall be considered a private line.

(36)((29)] Public telephone ser-
vice-An individual line customer service
equipped with a coin collecting or coinless
public telephone instrument installed for use
of the general public in locations where the
general public has access to these tele-
phones.

(37)([(30)] Regrade-An applica-
tion for a different grade of service.

(38)[(31)] Repeated trouble re-
port-A customer trouble report regarding a
specific line or circuit occurring within 30
dnys or one calendar month of a previously
cleared trouble report on the same line or
circuit.

(39)[(32)] Station-A telephone
instrument or other terminal device.

(40)[(33)] Telecommunications
utility-Dominant carriers and nondominant
carriers,

(41)[(34)] Trunk-A circuit facil-
ity connecting two swilching systems.

(42)[(35)] Virtual private
line-Circuits or bandwidths, between fixed
locations, that are available on deinand and
that can be dynamically allocated.

(b)-(d) (No change.)

(e) Service abjectives and Surveil-
lance Levels. This section establishes [es-
tablish] service objectives that [which]
should be provided by a dominant carrier,
as applicable. The rules also include sur-
veillance levels that indicate a need for
the utility to investigate, take appropriate
corrective action, and provide a report of
such activities to the commission. The ob-
jective service levels are based on monthly
averages, except for dial service and trans-
mission requirements, which are based on
specific samples. Local exchange carriers
shall make measurements to determine the
level of service quality for each item in-
cluded in these rules. Each local exchange
carrier shall provide the commission with
the measurements and summaries thereof
for any of the items included herein on
request of the commission. Records of these
measurements and summaries shall be re-
tained by the local exchange carrier as spec-
ified by the commission.

(1) Single Party Line Service
and Voice Band Data.

(A) Beginning January 1,
1997, one-party line service will be made
available to all subscribers of local ex-
change service upon request. [On rural

lines, where multiparty service is provided,
no more than eight customer access lines
shall be connected to any one circuit, unless
such action is approved by the commission.
The local exchange carrier may regroup
customer access lines in such a way as may
be necessary to carry out provisions of this
section.}

(B) All open wire transmis-
sion media shall be replaced with more
reliable and better quality transmission
media by the end of 1998, unless other-
wise exempted by the commission. Upon
completion or delay in the meeting of this
requirement, a report to that effect shall be
filed with the commission.

(C) All switched voice cir-
cuits shall be adequately designed and
maintained to allow transmission of at
least 2400 bits of data per second when
connected through an industry standard
modem or a facsimile machine, by the
end of 1996, unless otherwise exempted
by the commission.

(2) Inastallation of service. Un-
less otherwise provided by the commission.

(A) Ninety-five percent of
the local exchange carrier's service orders
for installing primary service shall be com-
pleted within five working days, excluding
those orders where a later date was specifi-
cally requested by the customer. Surveil-
lance Level: 85% in any exchange area
for a period of three consecutive months.

(B) Ninety percent of the lo-
cal exchange carrier’'s service orders for
-sgular service installations shall be com-
pleted within five working days, excluding
those orders where a later date was specifi-
cally requested by the customer. This in-
cludes orders for primary and other services
[service], installations, moves, or changes,
but not complex services. Surveillance
Level: 85% in any exchange area for a
period of three consecutive months.

(C) Each local exchange car-
rier shall establish and maintain installation
time commitment guidelines for the various
complex services contained in its tariff.
Those guidelines should be available for
public review and should be applied in a
nondiscriminatory manner,

(D) The installation interval
measurements outlined in subparagraphs
(A)-(C) of this paragraph shall commence
with either the date of application or the
date on which the applicant qualifies for
service, whichever is later.
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(E) If the local exchange car-
rier elects, it may collect data on the basis
of seven calendar days. In that case, these
requirements shall pertain to seven calendar
days in lieu of five working days.

(F) The local exchange car-
rier shall provide to the customer a due date
on which the requested installation or
change shall be made. If a customer re-
quests that the work be done on a regular
working day later than that offered by the
local exchange carrier, then the customer’s
requested date shall be the commitment
date. If a premises visit is required, the
local exchange carrier shall establish an ap-
pointment period with the customer for
morning or afternoon, on the due date.
Where an appointment cannot be kept by
the local exchange carrier, the local ex-
change carrier shall attempt to notify the
customer by a telephone call and schedule a
new appointment. If unable to gain access
to the customer’'s premises during the
scheduled appointment period, the local ex-
change carrier representative shall leave a
notice at the premises advising the customer
how to reschedule the work.

(G) Ninety percent of Lhe lo-
cal exchange carrier's commitments to cus-
tomers as to the date of installation of
service orders shall be met excepting
customer-caused  delays.  Surveillance
Level: 88% in any exchange area for a
period of three consecutive months.

(H) The installation interval
and commitment requirements  of
subparagraphs (A)-(G) of this paragraph do
not include service orders either to discon-
nect service or to make only record changes
on a customer’s account.

(D A held regrade order is
one not filled within 30 days after the cus-
tomer has made application for a different
grade of service except where the customer
requests a later date. In the event of the
local exchange carrier’s inability to so fill
such an order, the customer will be advised
and furnished the date when it will be avail-
able. The number of held regrade orders
shall not exceed 1.0% of the total number
of customer access lines served.

(3) Operator handled calis.

(A) Dominant carriers shall
maintain adequate personnel to provide an
average operator answering performance as
follows for each exchange on a monthly
basis.

(i) Eighty-five percent of
toll and assistance operator calls answered
within ten seconds, or average answer time

shall not exceed 3.3 seconds. Surveillance
Level: 80% (or equivalent) at any an-
swering location for a period of four days
within any given month.

(ii) Ninety percent of re-
pair service calls, calls to the business of-
fice, and other calls shall be answered
within 20 seconds (equivalent measure-
ments may be used). Surveillance Level:
85% (or equivalent) at any answering
location for a period of four days within
any given month,

(ui)  Eighty-five [eighty]
percent of directory assistance calls shall be
answered within ten seconds or the average
answer time shall not excced 7.4 seconds.
Surveillance Level: 80% (or equivalent)
at any answering location for a period of
four days within any given month.

(B)  An "answer" shall mean
that the operator or representative is ready
to render assistance and/or ready to accept
information necessary to process the call.
An acknowledgement that the customer is
waiting on the line shall not consutute an
"answer.,”

(C) Dominant carriers may
measure answer time on a toll center or
operating unit basis in lieu of measuring
answer time in cach exchange unless specif-
ically requested by the commission.

(4) Local dial service. Sufficient
central office capacity and equipment shall
be provided to meet the following require-
ments during the busy season:

(A) dial tone within three
seconds on 98% of calls. For record-
keeping and reporting purposes, 96% in
three seconds during average busy season,
busy hour, shall be acceptable as complying
with this requirement;

(B) completion of 98% of
intraoffice calls (those calls originating and
terminating within the same central office
building) without encountering an equip-
ment busy condition (blockage) or equip-
ment failure;

(C) availability factor for
stored program controlled digital and an-
alog switching facilities shall be 99.99%,
or the total unscheduled outage shall not
exceed 53 minutes per year.

(5) Local interoffice dial ser-
vice.

(A) Each local exchange car-
rier shall provide and maintain interoffice
trunks on its portion of the local exchange
service network so that 97% of the interof-

fice local calls excluding calls between cen-
tral offices in the same building are com-
pleted without encountering equipment busy
conditions or equipment failures. For local
exchange carriers’ testing, record-keeping,
and reporting purposes, local exchange car-
riers are not required to separate local dial
service results from local interoffice dial
service results unless specifically requested
by the commission.

(B)  The availability factor
for stored program controlled digital and
analog switching and interoffice trans-
mission facilities for end to end transmis-
sion shall be 99.93%, or the total
unscheduled outage shall not exceed 365
minutes per year. '

(6) Duirect distance dial service.
Engineering and maintenance of the trunk
and related switching components in the toll
network shall be such as to permit 97% [
95%]) completion on properly dialed calls,
without encountering failure because of
blockages or equipment irregularities

(7)  Customer trouble reports

(A) The local exchange car-
rier shall maintain its network service 1n
such a manner that the average monthly rate
of customer trouble reports, excluding cus-
tomer premises equipment (CPE) reports,
per 100 customer access lines doces not ex-
ceed(.} six. Surveillance Level: eight per
100 access lines per month per exchange
for a period of three consecutive months.

[(i) eleven in exchanges
serving fewer than 300 customer access
lines;

[(i) nine in exchanges
serving between 300 and 2,000 customer
access lines; and

[(iii) seven in exchanges
serving more than 2,000 customer access
lines.

[(B) The local exchange car-
rier shall maintain its service in such a
manner that the average monthly rate of
customer trouble reports for regulated cus-
tomer premises equipment (CPE), excluding
coin telephone equipment, does not exceed
four trouble reports per 100 company pro-
vided stations.]

(B)((C)] The local exchange
carrier shall provide to the customer a com-
mitment time by which the trouble will be
cleared. If a premises visit is required, the
local exchange carrier shall establish an ap-
pointment period with the customer for the
morning or afternoon. When an appoint-
ment cannot be kept by the local exchange
carrier, the local exchange carrier shall at-
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tempt to notify the customer by a telephone
call and schedule a new appointment. If
unable to gain access to the customer’s
premises during the scheduled appointment
period, the local exchange carrier repre-
sentative shall leave a notice at the premises
advising the customer how to reschedule the
work.

(O)I(D)] At least 90% of
out-of-service trouble reports on service
provided by a local exchange carrier shall
be cleared within eight working hours, ex-
cept where access to the customer’s pre-
mises is required but not available or where
interruptions are caused by unavoidable ca-
sualties and acts of God affecting large
groups of customers. Surveillance Level:
85% in any exchange area for a period of
three consecutive months.

(D)I(E)] Each local exchange
carrier shall establish procedures to insure
the prompt investigation and correction of
trouble reports so that the percentage of
repeated trouble reports on residence and
single line business lines does not exceed
22% of the total customer trouble reports on
those lines.

(8) Transmission reguirements,

(A) Requirements All voice-
grade trunk facilities shall conform to ac-
cepted transmission design factors and shall
be maintained to meet the following objec-
tives when measured from line terminals of
the originating central office to the line
terminals of the terminating central office.

(i) Interoffice local ex-
change service calls. Excluding calls be-
tween central offices in the same building,
95% of the measurements on the network of
a lncal exchange carrier should have from
two to ten decibels loss at 1000+20 hertz
and no more than 30 decibels above refer-
ence noise level ("C" message weighting).

(ii) Direct distance dial-
ing. Ninety-five percent of the transmission
measurements should have from three to 12
decibels loss at 1000+20 hertz and no more
than 33 decibels above reference noise level
("C" message weighting).

(B) Subscriber lines. Al
newly constructed and rebuilt subscriber
lines shall be designed for a transmission
loss of no more than eight decibels from the
serving central office to the customer pre-
mises network interface. All subscriber
lines shall be maintained so that transmis-
sion loss does not exceed ten decibels. Sub-
scriber lines shall in addition be constructed
and maintained so that metallic noise does
not exceed 30 decibels above reference
noise level ("C" message weighting) on

90% of the lines. Metallic noise shall not
exceed 35'decibels above reference noise
level [lever] ("C" message weighting) on
any subscriber line.

(C) PBX, key, and multiline
trunk circuits. PBX, key, and multiline
trunk circuits shall be designed and main-
tained so that transmission loss at the sub-
scriber station does not exceed -eight
decibels. If the PBX or other terminating
equipment is customer owned and if trans-
mission loss exceeds eight decibels the local
exchange carrier’s responsibility shall be
limited to providing a trunk circuit with no
more than five decibels loss from the cen-
tral office to the point of connection with
customer facilities [, or 6.5 decibels loss if
through a local exchange carrier-provided
coupler].

(D) Impulse Noise Limits.
The requirements for impulse noise limits
shall be as follows:

(i) for switching offices,
the noise level count shall not exceed five
pulses above the threshold in any contin-
uous five minute period on 50% of test
calls. The reference noise level threshold
shall be less than: 54 dBrnC for Crossbar
switch, 59 dBrnC for step-by-step switch,
and 47 dBrnC for electronic or digital
switch;

(i) for trunhs, the noise
level count shall not exceed five pulses
above the threshold in any continuous
five minute period on 50% of trunks in a
group. The reference noise level thresh-
old shall be less than 54 dBrnCO for
voice frequency trunks, and 62 dBrnCO
for digital trunks;

(iii) for loop facilities,
the noise level count shall not exceed 1§
pulses above the threshold in any contin-
uous 15 minute period on any loop. The
reference noise level threshold shall be
less than 59 dBrnC when measured at
central office (CO), or referred to CO
through 1004 Hz loss.

(f)-(k) (No change.)

This agency hereby cextifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on July 9, 1993.

TRD-9325537 John M. Renirow
Secretary
Public Utilty Commission
of Texas

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
458-0100

¢ ¢ ¢

TITLE 22. EXAMINING
BOARDS

Part XIV. Texas
Optometry Board

Chapter 273. General Rules

¢ 22 TAC §2734

The Texas Optometry Board proposes an
amendment to §273.4, concerning the setting
of fees. Section 273.4 identifies those fees
which will be assessed to candidates and
licensees. Such rule change is necessitated
due to the passage of House Bill 1479,
amending the Texas Optometry Act.

Lois Ewald, executive director, has deter-
niined that for the first five-year period the
rule is in etlect there will be fiscal implications
for state or local government as a result of
enforcing or administering the rule. The esti-
mated cost to state government for the first
five-year period the rule will be in eftfect will
be $394,362 in 1994, $376,216 in 1995,
$376,216 in 1996, $376,216 in 1997, and
$376,216 in 1998. The estimated increase in
revenue during the same five-year period will
be $394,362 in 1994, $376,216 in 1985,
$376,216 in 1998, and $376,216 in 1998. The
revenue generated will offsel appropria-
tions/costs

Ms. Ewald also has detetmined that for each
year of the first five years the rule is in effect
the public benefit anticipatod as a resull of
enforcing the rule will be that fees generated
from {ee increases will allow the agency to be
self-supporting in meeting appropriations obli-
gations, with no assistance from General
Revenue. There will be no effect on small
businesses. The anticipated economic cost to
persons required to comply with the rule as
proposed will vary.

Comments on the proposal may be submitted
to Lois Ewald, Executive Director, Texas Op-
tometry Board, 9101 Bumet Road, Suite 214,
Austin, Texs 78758.

The amendment is proposed under Texas
Civil Statutes, Article 4552, §2.14, which pro-
vide the Texas Oplometry Board with the
authority 1o promulgate substantive and pro-
cedural rules.

§273.4. Fees (Not Refundable).
(a) Examination Fee-$150.

(b) Initial
cense-$50.

(c) Provisional Llcense-$75.
(d) Limited Faculty License-$50.

(e) Duplicate License (lost, de-
stroyed, or name change)-$25,

() Duplicate/Amended Renewal
Certificate (lost, destroyed, inactive, ac-
tive)-$25.

(g) License Renewal-$140,

Therapeutic Li-

(h) Late fees (for all renewals,
one to 90 days)-$75.

¢ Proposed Sections
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(i) Late fees (for all renewals (90
days to 1 year)-$150.

()) Late fees (for all renewals with
delayed continuing education-$140.

(k) Therapeutic Certification Ap-
plication-$55.

(1) Therapeutic Certificate-$25.

(m) Certificates of Licensure Sta-
tus-$25.

[(a) Examination Fee (First)-$55.

[(b) Examination Fee (Sec-
ond)-$20.

[(c) Examination Fee (Third and
Subsequent)-355.

[(d) License-$25.
[(e) License Renewal-$125.

[() Duplicate License (lost, de-
stroyed, or name change)-$10.

[(g) Late fees (for all renewals),
One to 180 days-$27.50; 181 days to less
than three years-$55.

[(h) Therapeutic Certification Ap-
plication-$55.

[(i) Therapeutic Certificate-$25.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found o be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 2, 1993.

TRD-9325286 Lcle Ewald
Executive Director
Texas Optometry Board

Earliest possible date of adoption: August 18,
1963

For futher information, please call: (512)
835-1968

¢ ¢ ¢
¢ 22 TAC §273.8

The Texas Optometry Board proposes new
§273.8, concerning procedural rules for re-
newal of a licensa. The rule will inform licens-
ees of procedures for renewing a license,
appropriate fees and penallies provided in
regard to such renewal, and required educa-
tion. The new rule is required as a result of
House Bill 1479, Acts of the 73rd Legislature,
amending the Texas Optometry Act.

Lois Ewald, executive director, has deter-
mined that for the first five-year period the
rule is in effect there will be no fiscal implica-
tions for state or local govemment as a result
of enforcing or administering the rule.

Ms. Ewald also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be the general public
will be assured that optometrists are main-
laining curent licensure standards with the
Texas Optometry Board. There will be no
effect on smafl businesses. There is no antici-

pated economic cost to persons who are re-
quired to comply with the rule as proposed.

Comments on the proposal may be submitted
fo Lois Ewald, Executive Director, Texas Op-
tometry Board, 9101 Bumet Road, Suite 214,
Austin, Texas 78758.

The new section is proposed under Texas
Civil Statutes, Article 4552, §2. 14, which
provide the Texas Optometry Board with the
authority to promulgate substantive and pro-
cedural rules.

§273.8. Renewal of License.
(a) Expired license.

(1) If a license is not renewed
on or before January 1 of each year, it
becomes expired.

(2) If a person’s license has
been expired for 90 days or less, the person
may renew the license by paying to the
board the required renewal fee and a fee
that is one-half of the examination fee for
the license as established by §273.4 of this
title, (relating to Optometry Fees).

(3) If a person’s license has
been expired for longer than 90 days but
less than one year, the person may renew
the license by paying to the board all unpaid
renewal fees and a fee that is equal to the
examination fee for the license.

(4) If a person’s license has
been expired for one year or longer, the
person may not renew the license but may
obtain a new license by submitting to re-
examination and complying with the re-
quirements and procedures for obtaining an
initial license.

(5) The board, however, may re-
new without examination an expired license
of a person who was previously licensed in
Texas, is currently licensed in another state,
and has been in practice for two years im-
mediately preceding application for re-
newal. The person shall be required to
furnish documeatation of continuous prac-
tice for the two-year period, pay the re-
newal fee as established by §273.4, of this
title, and a fee that is equal to the examina-
tion fee for the license.

(6) The annual renewal applica-
tion will be deemed to be written notice of
the impending license expiration forwarded
to the person at the person’s last known
address, according to the records of the
board.

(b) Mandatory continuing education
for renewal of license.

(1) The board may not issue a
renewal license to a licensee who has not
complied with the mandatory continuing ed-
ucation requirements unless an exemption
provided by §275.1 of the title (relating to
General Requirements) is applicable.

(2) If alicensee has not fulfilled
the required continuing education require-
ments within the calendar year preceding
the license renewal date, the license shall
expire. To renew that expired license, the
licensee may obtain and provide the Board
with certified attendance records that the
licensee has, since the expiration of the
license, completed sufficient hours of ap-
proved continuing education courses to sat-
isfy any deficiency in the previous year.
Education obtained for renewal of an ex-
pired license cannot be applied toward re-
newal of license for the following year.

(3) The licensee cannot practice
optometry until such time as education is
obtained and the expired license has been
renewed.

(4) The licensee must pay to the
Board the license renewal fee plus a penalty
in an amount equal to the amount of the
license renewal fee.

(5) The executive director shall
determine if all requirements for renewal of
license have been fulfilled, and wil notify
the licensee when the practice of optometry
can resume.

(6) To practice optometry with
an expired license shall constitute the prac-
tice of optometry without a license.

This agency hereby certilies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopl.

Issued in Austin, Texas, on July 2, 1983.

TRD-9325287 Lois Ewald
Executive Diractor
Texas Optometry Board

Earliest possible date of adoption: August 16,
1993

For further information, please call. (512)
8351938

¢ ¢ ¢

Part XXI. Texas State
Board of Examiners of
Psychologists

Chapter 473. Fees

* 22 TAC §473.5

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§473.5, concerning miscellaneous fees. The
Board is setting a fee for hand scoring of the
Jurisprudence Examination and is increasing
the amount charged for returned checks.

Rebecca E. Forkner, acling executive direc-
tor, has determined that for the first five-year
period the rule is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the rule.

Ms. Forkner also has determined that for
each year of the first five years the rule is in
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effect the public benefit anticipated as a resuit
of enforcing the rule will be that the board will
generate adequate funds to function effi-
ciently and to ensure that the Board has an
adequate cash balance to carry out the man-
dates of the Psychologists’ Certification and
Licensing Act. There will be no effect on small
businesses. The anticipated economic cost to
persons who are required to comply with the
rule as proposed will be $50 for each hand-
scoring of the examination requested and $25
per individual for each check returned by that
individual.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 9101 Bumet
Road, Austin, Texas 78758, (512) 835-2036.

The amendment is proposed under Texas
Civi! Statutes, Article 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
Laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it.

*§473.5. Miscellaneous Fees (Not Refund-
able).
(a)-(c) (No change.)
(d) Retuned check fee-$25 [$50].
(e) (No change.)

(Hh Hand Scoring of Jurispru-
dence Examination-$50.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 5, 1993.

TRD-9325314 Rebecca E. Forkner
Acting Executive Director
Texas Stato Board of
Examiners of
Psychologiats

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
835-2036

¢ * ¢
TITLE 28. INSURANCE
Part I. Texas Department
of Insurance

Chapter 5. Property and
Casualty Insurance

Subchapter B. Insurance Code,
Chapter 5, Subchapter B
Procedure for (a) Rated Expo-

sures
e 28 TAC §5.1001, §5.1002

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the

Texas Department of Insurance or in the Texas
Register office, Room 245, James Ear! Rudder
Building, 1019 Brazos Street, Austin.)

The State Board of Insurance of the Texas
Department of Insurance proposes the repeal
of §§5.1001-5.1002 relating to approval of
General Liabilty (a) rate or individual risk
filings and the distribution of these filings
upon approval by the Board. The sections are
proposed for repeal because the (a) rate filing
proceduwre is no longer applicable to these
types of individual risks. With the enactment
of the Insurance Code, Article 5.13-2, general
liability rates are now regulated under a file
and use system. Arlicle 5.15 relating to the
filing of individual risk submissions, including
those for general liability, and on which this
regulation is based, is no longer applicable to
these types of risks.

David Durden, deputy commissioner for the
property-casualty program, has determined
that, for the first five-year period the proposed
repeal will be in effect, there will be no fiscal
implications for state or local government re-
sulting from enforcement or administration of
the repeal, and there will be no effect on local
employment or the local economy.

David Durden, deputy commissioner for the
property-casualty program, has also deter-
mined that, for each year of the first five-
years the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal
is the eliminalion of an unnecessary regula-
tion from this tile of the Texas Administrative
Code. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required 1o comply
with the proposed repeal.

Comments must be submitted within 30 days
after publication in the Texas Register to
Linda K. von Quintus-Dorn, Chiet Clerk, P.O.
Box 149104, MC #113-2A, Austin, Texas
78714-9104. An additional copy of the com-
ment should be submitted to David Durden,
Deputy Commissioner for the Property-
Casualty Program, MC #103-1A, Texas De-
partment of Insurance, P.O. Box 149104,
Auslin, Texas 78714-9104. Requests for a
public hearing on this proposal should be
submitted separately to the Office of the Chief
Clork.

The repeal is proposed pursuant to the Insur-
ance Code, Articles 5.98, 5. 13-2, and 1.04,
and Texas Civil Statutes, Article 6252-13a, §4
and §5. Article 5.98 authorizes the Board to
adopt reasonab!s rules appropriate to accom-
plish the purposes of Chapter 5 of the Insur-
ance Code. Aricle 5.13-2 authorizes the
State Board of Insurance to approve or disap-
prove rate filings for general liability insur-
ance. Article 1.04(b) authorizes the State
Board of Insurance to determine rules and
rates in accordance with the laws of this
state. Texas Civil Statutes, Article 6252-13a,
§4 and §5 authorize and require each state
agency to adopt rules of practice setting forth
the nature and requirement of &vailable pro-
cedures and to prescribe the procedures for
adoption of rules by a state administrative
agency.

The following articles of the Insurance Code

are affacted by this repeal: §5.1001-Insur-
ance Code, Aficles 5.15 and 5.13-2;

§5.1002-Insurance Code, Article 5.15 and
5.13-2.

§5.1001. Approval of (a) Rate Filings.

§5.1002. Distribution of (a) Rates.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-9325606 Linda K. von Quintus-Dom
Chie! Clerk
Texas Department of
Insurance

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6327

L4 ¢ ¢

Subchapter D. Fire and Allied
Lines Insurance

Rate Deviation Rules
e 28 TAC §5.3102

(Editor's note. The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Department of Insurance or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The State Board of Insurance of the Texas
Department of Insurance proposes the repeal
of §5.3102. Section 5.3102 specifies rate de-
viation regulations for fire, extended cover-
age, homeowners, and farm and ranch
owners insurance. The section is proposed
for repeal because rate deviations are no
longer applicable to these lines of insurance.
With the enactment of Articles 5.101 and
5.13-2 of the Insurance Code by the 72nd
Texas Legislature, these lines are now regu-
lated under the flexible rating program and
the file and use system. The Insurance Code,
Article 5.26, relating to deviations from the
promulgated maximum rate and on which this
regulation is based, is no longer applicable to
the rate regulation of these lines.

Lyndon Anderson, asscciate commissioner
for the property-casualty program, has deler-
mined that, for the first five-year period the
proposed repeal will be in effect, there will be
no fiscal implications for state or local govern-
ment resulting from enforcement or adminis-
tration of the repeal, and there will be no
effect on local employment or the local econ-
omy.

Lyndon Anderson, associale commissioner
for the property-casualty program, also has
determined that, for each year of the first five
years the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal
is the elimination of an unnecessary regula-
tion from this title of the Texas Administrative
Code. There will be no eflfect on small
businesses. There is no anticipated economic
cost to persons who are required to comply

¢ Proposed Sections
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with the proposed repeal.

Comments must be submitied within 30 days
after pubiication of the proposed section in
the Texas Register to Linda K. von Quintus-
Dom, Chief Clerk, P.O. Box 149104, MC
#113-2A, Austin, Texas 78714-9104. An addi-
tional! copy of the comment should be submit-
ted to Lyndon Anderson, Associate
Commissioner for the Property-Casualty Pro-
gram, MC #103-1A, Texas Department of in-
surance, P.O. Box 149104, Austin, Texas
78714-9104,. Requests for a public hearing
on this proposal should be submitied sepa-
rately to the Office of the Chief Clerk.

The repeal is proposed pursuant to the Insur-
ance Code, Articles 5.98, 5.101, 5.13-2, and
1.04, and Texas Civil Statutes, Article
6252-13a, §4 and §5. Article 5.98 authorizes
the State Board of Insurance to adopt reason-
abile rules that are appropriate to accomplish
the purposes of Chapter 5 (Rating and Policy
Forms) of the Insurance Code. Article 5.101,
§3, autherizes the State Board of Insurance
to promulgate a benchmark rate and a flexi-
bility band for all lines of residential property
insurance. Article 5.13-2 authorizes the State
Board of Insurance to approve or disapprove
rate filings for commercial property insurance.
Article 1.04(b) authorizes the State Board of
Insurance to determine rules and rates in
accordance with the laws of this state. Texas
Civil Statutes, Article 6252-13a, §4 and §5,
authorize and require each state agency to
adopt rules of practice setting forth the nature
and requirement of available procedures and
to prescribe the procedures for adoption of
rules by a state administrative agency.

The following articles of the Insurance Code
are affected by this repeal: §5.3102-Insur-
ance Code, Ardicles 5.26, 5.101, and
5.13-2.

§5.3102. Rate Deviation Rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found o be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-9325605 Linda K. von Quintus-Dorn
Chiet Clerk
Toxas Department of
insurance

Eartiest possible date of adoption: August 16,
199

For further information, please call: (512)
463-6327

¢ ¢ L4
¢ 28 TAC §5.3103

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Department of Insurance or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The State Board of Insurance of the Texas
Department of Insurance proposes the repeal
of §5.3103. Section 5.3103 specifies rate de-
viation regulations for commercial multiperil
insurance. The section is proposed for repeal

because rate deviations are no longer appli-
cable to this line of insurance. With the enact-
ment of the Inswance Code, Article
5.13-2, by the 72nd Texas Legislature, com-
mercial property regulation was changed to a
file and use system. Pursuant to the authority
agranted to the Board in Article 5.81, which
authorizes the Board to approve iules for
regulating commercial multiperil insurance
that are in the best judgment of the Board
necessary and desirable in carying out the
purposes and objectives of Article 5.81, the
Board adopted the file and use system for
commercial multiperil insurance as provided
in §5.9101 of this title. Article 5.26 of the
Insurance Code, relating to deviations from
the promuigated maximum rate and on which
the section proposed for repeal is based, is
no longer applicable to the rate regulation of
commercial multiperil insurance.

Lyndon Anderson, associate commissioner
for the property-casualty program, has deter-
mined that, for the first five-year period the
proposed repeal will be in effect, there will be
no fiscal implications for state or local govern-
ment or small businesses resulting from en-
forcement or administration of the repeal, and
there will be no effect on local employment or
the local economy.

Lyndon Anderson, associale commissioner
for the property-casualty program, also has
determined that, for each year of the first five
years the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeai
is the elimination of an unnecessary regula-
tion from this title of the Texas Administrative
Code. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the proposed repeal.

Comments must be submitted within 30 days
after publication of the proposed section in
the Texas Register to Linda K. von Quintus-
Dorn, Chiet Clerk, P.O. Box 149104, MC #
113-2A, Austin, Texas 78714-9104. An addi-
tional copy of the comment should be submit-
ted to Lyndon Anderson, Associate
Commissioner for the Property-Casualty Pro-
gram, MC #103-1A, Texas Department of In-
surance, P.O. Box 149104, Austin, Texas
78714-9104. Requests for a public hearing on
this proposal should be submitted separately
to the Office of tHe Chiet Clerk.

The repeal is proposed pursuant to the Insur-
ance Code, Articles 5.81, 5 13-2, and 1.04,
and Texas Civil Statutes, Article 6252-13a, §4
and §5. Article 5.81 authorizes the Board to
approve rules for regulating commercial
multiperil insurance that are in the best judg-
ment of the Board necessary and desirable in
camrying out the purposes and objectives of
Article 5.81. Article 5.13-2 authorizes the
State Board of Insurance to approve or disap-
prove rate filings for commercial property in-
surance. Article 1.04(b) authorizes the State
Board of Insurance to determine rules and
rates in accordance with the laws of this
state. Texas Civil Statutes, Article 6252-13a,
§4 and §5 authorize and require each state
agency to adopt rules of practice setting forth
the nature and requirement of available pro-
cedures and to prescribe the procedures for
adoption of rules by a state administrafive
agency.

The following articles of the Insurance Code
are affected by this repeal: §5.3103-Insur-
ance Code, Articles 5.81, 5.13-2 and 5.26.

§5.3103. Rate Deviation; Texas Commer-
cial Multiperil Insurance.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-9325604 Linda K von Quintus-Dorn
Chiet Clerk
Texas Department of
insurance

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6327

¢ L 4 L 4

Subchapter I. Rules Supple-
mentary to the Insurance
Code, Chapter 5, Subchapter
L

Notice To Advisory Organiza-
tions
* 28 TAC §5.8002

(Editor's note The text of the following section
proposed for repeal will not be published The
sectton may be examined in the offices of the
Texas Department of Insurance or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin)

The State Board of Insurance of the Texas
Department of Insurance proposes the repeal
of §5.8002 concemning the nofice require-
ments for advisory organizations on matters
filed pursuant to the Insurance Code, Articles
5.96 and 5.97. The section is pr for
repeal because the special notice require-
ments of this section are no longer neces-
sary. The Inswrance Code, Aricle 5.73,
relating to advisory organizations and on
which this regulation is based, was amended
pursuant to House Bill 2 by the 72nd Texas
Legislature to greatly diminish the role of ad-
visory organizations in the regulatory pro-
cess. The State Board of Insurance will follow
the same notice requirements and proce-
dures for advisory organizations as for other
persons interested in matters considered by
the Board pursuant to Articles 5.96 and 5. 97.

Lyndon Anderson, associate commissioner
for the property-casualty program, has deter-
mined that, for the first five-year period the
proposed repeal will be in effect, there will be
no fiscal implications for state or local govern-
ment resulting from enforcement or adminis-
tration of the repeal, and there will be no
effact on local employment or the local econ-
omy.

Lyndon Anderson, associate commissioner
for the property-casualty program, has deter-
mined that, for each year of the first five-
years the repeal is in efiect, the public benefit
anticipated as a result of enforcing the repeal
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is the elimination of an unnecessary regula-
tion from this title of the Texas Administrative
Code. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the proposed repeal.

Comments must be submitted within 30 days
after publication in the Texas Register to
Linda K. von Quintus-Dorn, Chief Clerk, P.O.
Box 149104, MC #113-2A, Auslin, Texas
78714-9104. An additional copy of the com-
ment should be submitted to Lyndon Ander-
son, associate commissioner for the property-
casualty program, MC #103-1A, Texas De-
pariment of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. Requests for a
public hearing on this proposal should be
submitted separately to the Office of the Chief
Clerk.

The repeal is proposed pursuant to the Insur-
ance Code, Articles 5.98, 5.73, and 1.04, and
Texas Civil Statutes, Anticle 6252-13a, §4 and
§5. Article 5. 98 authorizes the State Board of
Insurance to adopt reasonable rules that are
appropriate to accomplish the purposes of
Chapter 5. Article 5.73 grants the State Board
of Insurance regulatory authority over advi-
sory organizations. Article 1.04(b) authorizes
the State Board of Insurance to determine
rules, rates and forms in accordance with the
laws of this state Texas Civil Statutes, Article
6252-13a, §4 and §5, authorize and require
each state agency to adopt rules of practice
setting forth the nature and requirement of
available procedures and to prescribe the
procedures for adoption of rules by a state
administrative agency.

The following articles of the Insurance Code
are affected by this repeal: §5.8002-Insur-
ance Code, Articles 5.73, 5.96, and 5.97.

§5.8002. Notice to Advisory Organizations.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authority {o
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-9325603 Linda K. von Quintus-Dom
Chief Clerk
Texas Department of
Insurance

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6327

L4 ¢ 4

Chapter 1. Corporate and
Financial Regulation

Subchapter A. Examination
and Corporate Custodian and
Tax

e 28 TAC §74

The State Board of Insurance of the Texas
Department of insurance at a public hearing
under Docket Number 2025, scheduled for
9:00 a.m. August 25, 1993, in Room 100 of

the Texas Department of Insurance Building,
333 Guadalupe Street in Austin will consider
proposed amendment to §7.4, concerning ad-
missible assets of insurance companies. The
amendment clarifies the authority of the com-
missioner of insurance to establish a time by
which an insurance company must dispose of
an asset that does not qualify as a legal
investment.

Sandra Autry, associate commissioner for the
financial program, has determined that, for
the first five-year period the rule is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the rule and there will be no
effect on local employment or local economy.
Enforcement and administration will be per-
formed by existing staff of the Texas Depar-
ment of Insurance.

Ms Autry also has determined that for each
year of the first five years the rule is in effect
the public beneft anticipated as a result of
enforcing the rule will be more effective regu-
lation of insurers. On the basis of cost per
hour of labor, there is no anticipated differ-
ence in cost of compliance between small
and large businesses There is no anticipated
economic cost to persons or entities who are
required to comply with the rule

Comments on the proposal, to be considered
by the State Board of Insurance, must be
submitted in writing within 30 days after publi-
cation of the proposal in the Texas Register
to Linda K. von Quintus-Dorn, Chief Clerk,
Texas Department of Insurance, Mail Code
113-2A, P.O. Box 149104, Austin, Texas
78714-9104. An addtional copy of the com-
ments should be submitted to Sandra Autry,
Associate Commissioner, Mait Code 305-2A,
Texas Department of insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The amendment is proposed under the Insur-
ance Code, Articles 3 33 and 1.04, and Texas
Cuwil Statutes, Article 6252-13a, §4 and §5.
Article 3.33, §9, authonzes the board to adopt
rules which are appropriate for the implemen-
tation of Article 3.33 Article 1.04(b) autho-
rizes the board to determine rules in
accordance with the laws of this state for
uniform application. Texas Cuwvil Statutes, Arti-
cle 6252-13a, §4 and §5 authorize and re-
quire each slale agency to adopt rules of
practice setting forth the nature and require-
ments of available procedures and prescribe
the procedure for adoption of rules of a state
administrative agency.

Cross Reference to Statute. The following are
the Articles of the Insurance Code that are
affected by these rules: §7.4-Texas Insur-
ance Code, Aficle 3.33; §7.4-Texas Insur-
ance Code, Article 1.10

§7.4. Admissible Assets. This section is
promulgated in reference to Attorney Gen-
eral Opinion WW-293-A. The portion of
any asset not qualifying as a legal invest-
ment shall not be admitted. The companies
shall dispose of such inadmissible assets or
take such action as is necessary to bring the
investment into legal compliance. Compa-
nies will not be required to dispose of inad-
missible  contributed  assets.  The

commissioner of insurance may order a
company to dispose of assets not qualify-
ing as a legal investment,

This agency hereby cenrtifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on July 9, 1993.

TRD-9325556 Linda K von Quintus-Dom
Chiet Clerk
Texas Department of

Insurance

Earliest possible date of adoption: August 186,
1993

For further information, please call: (512)
463-6327

¢ ¢ L4
* 28 TAC §727

The State Board of Insurance of the Texas
Department of Insurance at a public hearing
under Docket Number 2024, scheduled for
9:00 a m. August 25, 1993, in Room 100 of
the Texas Department of Insurance Building,
333 Guadalupe Street in Austin to consider
proposed amendment to §7.27 concerning
the regulation of accounting for reinsurance
agreements by insurers. The amendment is
necessary to more effectively regulate the
accounting of agreements represented to be
reinsurance when such arangements, de-
spite their legal form, are in substance and
effect financing arrangements, which have
the principal purpose of producing increased
surplus for the ceding insurer, typically on a
temporary basis, but which provide little or no
indemnification of insurance risks by the rein-
surer The proposed amendment identifies
accounting requirements of insurers subject
to provisions of §7.27. The proposed amend-
ment identifies agreements to which the
amended section will apply. The proposed
amendment identifies certain types of risk as-
sociated with cerlain types of insurance poli-
cies which must be transferred by the ceding
insurer to the reinsurer in order that reserve
credit may be granted to the ceding company.

Sandra Autry, associate commissioner for the
financial program, has determined that for the
first five-year period the rule is in effect there
will be no fiscal implications to state or local
government. There will be no effect on local
employment or local economy. There is no
anticipated difference in cost of compliance
between small and large business.

Ms. Autry also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be more efficient ad-
ministrative regulation of insurers and the
methods insurers use in accounting for the
affects of reinsurance cn the insurer's sur-
plus; as well as possibly minimizing the im-
pact to this staie's guaranty funds in the event
of insolvency of the ceding insurers. There
may be certain economic costs to insurers
who are required to comply with the rule, as
proposed. The anticipated costs include the
cost to identify and amend those agreements
which do not comply with the section. Such
cost may range from $100 to $25,000. These
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costs are an estimate and will vary widely
depending upon the complexity of the insur-
er's reinsurance program, the number of rein-
swrance agreements, and the person
selected to perform the tasks desired by the
insurer.

Comments on the proposal to be considered
by the State Board of Insurance must be
submitted in writing within 30 days after pubii-
cation of the proposed section in the Texas
Ragister to Linda K. von Quintus-Dorn, Chief
Clerk, Mail Code, 113-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the com-
ments should be submitted to M. J. (Mike)
Arendall, Acting Manager, Reinsurance Activ-
ity, Mail Code 305-3A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas
78714-9104.

The amendment is proposed under the Insur-
ance Code, Articles 3.10, 5.75-1, 1.32, 3.60,
14.33, 21.21, and 22.12, and Texas Civil Stat-
utes, Article 6252-13a, §§4 and 5. The Insur-
ance Code, Aricles 3.10 and 5.75-1
authorizes rules relating to accounting and
financial statement requirements and the
treatment of reinsurance agreements be-
tween insurers. Articles 1.32, 3. 60, 14.33,
and 22.12 relate to the evaluation of the fi-
nancial condition of insurers. Anicle 2121
relates 1o unfair competition and unfair prac-
tices in the business of insurance. Texas Civil
Statutes, Article 6252-13a, §4 and §5 autho-
rize and require each state agency to adopt
rules of practice setting forth the nature and
requirement of available procedures, and pre-
scribe the procedures for adoption of rules by
a state administrative agency. The proposed
section affects the accounting for reinsurance
by insurers under the Insurance Code, Arti-
cles 3.10 and 5.75-1.

Cross Reference to Statute. The following are
the Articles of the Insurance Code that are
affected by this rule: §7.27-Texas Insurance
Code, Articles 3.10 and 5.75-1

§7.27. Regulasion of Accounting for Rein-
surance Agreements by [Life, Accident and
Health, and Annuity] Insurers.

(a) Preamble.

(1) The Texas Department
[State Board] of Insurance recognizes that
licensed [life, accident and health, and an-
nuity] insurers routinely enter into reinsur-
ance agreements, contracts, treaties or
arrangements (hereinafter referred to as
agreements) that yield legitimate relief to
the ceding insurer from strain to surplus.

(2) However, it is improper
for a licensed insurer [The State Board of
Insurance, however, has become aware that
some life, accident and health, and annuity
insurers], in the capacity of ceding insurer,
to enter [have at times entered) into rein-
surance agreements primarily as financing
arrangements which have the principal pur-
pose of producing increased surplus for the
ceding insurer, typically on a temporary
basis, while not transferring all of the
significant risks inherent in the business

being reinsured, and which provide little
or no indemnification of policy benefits by
the reinsurer. In substance or effect, the
expected potential liability to the ceding
insurer remains basically unchanged by
the reinsurance transaction, notwith-
standing certain risk elements in the rein-
surance agreement, such as catastrophic
mortality or extraordinary survival. In
addition, the Texas Department [State
Board] of Insurance is concerned with re-
serve credits taken under reinsurance agree-
ments, [hereinafter referred to as contract,]
which provide some indemnification of pol-
icy benefits where those policy benefits are
not included in the gross reserves estab-
lished by the ceding insurer, such as cata-
strophic mortality or extraordinary survival.
The terms of such agreements [contracts]
do not comply in substance with the re-
quirements of subsection (c) of this section
and violate one or more of the following:

(A) the Insurance code, Arti-
cles 1.32, [3.55-1,] 3.60, 14.33, 21.21, and
22.12, concerning financial condition of in-
surers, thus[,] resulting in distorted financial
statements which do not properly reflect the
financial condition of the ceding insurers;

(B) the Insurance Code, Ar-
ticles [Article] 3.10 and 5. 75-1 [3.10A],
relating to credit for reinsurance [reinsur-
ance reserve credits], thus[,] resulting in a
ceding insurer improperly reducing liabili-
ties or establishing assets for reinsurance
ceded; and

(C) the Insurance Code, Arti-
cles 1.32[, 3.55-1,] and 21.28-A, concerning
creating a situation that may be hazardous
to policyholders and the people of this
state.

(b) Scope. This regulation shall ap-
ply to all [domestic] insurers licensed in
this state and operating under the Insurance
Code, Chapters 3, 5, 10, 11, 12, 13, 14, 20,
or {and] 22, including property and casu-
alty insurers, as respects their direct acci-
dent and health business. This section
shall not apply to [and to all] licensed
foreign insurers who are [not] subject to a
substantially similar regulation in their do-
miciliary state and who are operating in this
state under such chapters. To pursue the
exception to this section, the foreign ced-
ing insurer shall provide to the commis-
sioner of insurance upon request,
evidence of similarity in the form of stat-
utes, regulations, and interpretation of
the standards utilized by its state of do-
micile. This regulation shall not apply to

assumption reinsurance agreements,
yearly renewable term reinsurance, or
certain  nonproportional reinsurance

agreements such as stop loss or catastro-
phe reinsurance agreements.

() Accounting requirements.

(1) No insurer subject to this
section shall, for reinsurance ceded, reduce
any liability or establish any asset in any
financial statement filed with the Depart-
ment [State Board of Insurance] if the
agreement [contract] includes, in substance
or effect, any of the [following] conditions
addressed in subparagraphs (A)-(M) of
this paragraph.[:]

(A) Renewal expense allow-
ances provid<d or to be provided to the
ceding insurcer by the reinsurer in any
accounting period, are insufficient to
cover anticipated allocable renewal ex-
penses of the ceding insurer on the por-
tion of the business reinsured, unless a
liability is established for the present
value of the shortfall (using assumptions
equal to the applicable statutory reserve
basis on the business reinsured). Those
expenses include commissions, premium
taxes and direct expenses including, but
not limited te, billing, valuation, claims,
and maintenance expected by the com-
pany at the time the business is rein-
sured. [the primary effect of the contract is
to transfer deficiency reserves or excess
interest reserves to the books of the rein-
surer for a risk charge and the contract does
not provide for significant participation by
the reinsurer in one or more of the follow-
ing risks: mortality, morbidity, investment,
or surrender benefit;]

[(B) the reserve credit taken
by the ceding insurer is not in compliance
with the Texas Insurance Code, or with
rules or regulations, including actuarial in-
terpretations or standards, adopted by the
State Board of Insurance;]

(B)[(C) The [the] reserve
credit taken by the ceding insurer is greater
than the underlying reserve of the ceding
insurer supporting the policy obligations
transferred under the contract.[;]

(O)(E)] The [the] ceding in-
surer can be deprived of surplus or assets at
the reinsurer’s option or automatically upon
the occurrence of some event, such as the
insolvency of the ceding insurer; except that
termination of the reinsurance agreement
[contract] by the reinsurer for non-payment
of reinsurance premiums or other amounts
due, such as modified coinsurance re-
serve adjustments, interest and adjust-
ments on funds withheld, and tax
reimbursements, shall not be considered to
be such a deprivation of surplus or assets.

(D) The [the] ceding insurer
is required to reimburse the reinsurer for
negative experience under the agreement
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[contract], except that neither offsetting ex-
perience refunds against current and prior
years’ losses under the agreement nor
payment by the ceding insurer of an amount
equal to the current and prior years’ losses
under the agreement upon voluntary ter-
mination of in-force reinsurance by that
ceding insurer shall be considered such a
reimbursement to the reinsurer for negative
experience.[; provided, further, that any off-
setting provisions shall be limited to such
contract and are specifically between the
ceding insurer and the reinsurer and are
provided for in such contract;] Voluntary
termination does not include situations
where termination occurs because of pro-
visions which allow the reinsurer to re-
duce its risk under the agreement. An
example of such a provision is the right
of the reinsurer to increase reinsurance
premiums or risk and expense charges to
levels forcing the ceding company to pre-
maturely terminate the reinsurance
treaty.

(E)((F)] The [the] ceding in-
surer must, at specific points in time sched-
uled in the agreement [contract], terminate
or automatically recapture all or part of the
reinsurance ceded. [in a manner which de-
prives the ceding insurer of surplus;]

(A[(H)] The [the] reinsur-
ance agreement [contract] involves the
possible payment by the ceding insurer to
the reinsurer of amounts other than from
income reasonably expected from the rein-
sured policies. For example, it is improper
for a ceding company to pay reinsurance
premiums, or other fees or charges to a
reinsurer which are greater than the di-
rect premiums collected by the ceding
company.

(G) The agreement does
not transfer all of the significant risk
inherent in the business being reinsured.
Clause (i) of this subparagraph identifies

for a representative sampling of products
or type of business, the risks which are
considered to be significant. For products
not specifically included, the risks deter-
mined to be significant shall be consistent
with those identified in clause (i) of this
subparagraph.

(i) Risk categories:
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RISK CATEGORY

PE OF BUSINE R PROD RISK
LI IV

Health Insurance - other than LTC/LTD* +0+ 0 0

Health Insyrance - LTC/LTD* ' +0+ + + 0

Immediate Annuities Q+ 0 + 0
Single Premium Deferred Annuities 00 + +
Flexible Premium Deferred Annuities 00 + +
an Interest Contracts 00 0 +
her Annuity D ;it Busines 00 + +
Single Premium Whole Life 0+ + +
Traditional Non-Par Permanent 0+ + +
Traditional Non-Par Term 0+ + 0
Traditional Par Permanent 0+ + +
Traditional Par Term 0+ + 0
Adjustable Premiym Permanent 0+ + +
Indeterminate Premium Permanent 0+ + +
Universal Life Flexible Premium 0+ + +
Universal Life Fixed Premium 0+ + +
Universal Life Fixed Premium 0+ + +

(dump-in premiums allowed)
+ = Significan = Insignific
*LTC = Long Term Care Insure

*LTD = Long Term Disability Insurance
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(I) morbidity;
(II) mortality;

(III) lapse. The risk
that a policy will voluntarily terminate
prior to the recoupment of a statutory
surplus strain experienced at issue of the
policy;

(IV) credit quality.
The risk that invested assets supporting
the reinsured business will decrease in
value. The main hazards are that assets
will default or that there will be a de-
crease in earning power. It excludes mar-
ket value declines due to changes in
interest rate;

(V) reinvestment.

The risk that interest rates will fall and
funds reinvested (coupon payments or
monies received upon asset maturity or
call) will therefore earn less than ex-
pected. If asset durations are less than
liability durations, the mismatch will in-
crease;

(VI) disintermediati-
on, The risk that interest rates rise and
policy loans and surrenders increase or
maturing contracts do not renew at antic-
ipated rates of renewal. If asset durations
are greater than the liability durations,
the mismatch will increase. Policyholders
will move their funds into new products
offering higher rates. The company may
have to sell assets at a loss to provide for
these withdrawals.

(H) The credit quality, re-
investment, or disintermediation risk is
significant for the business reinsured and
the ceding company does not (other than
for the classes of business excepted in
subparagraph (I) of this paragraph) ei-
ther transfer the underlying assets to the
reinsurer or legally segregate such assets
in a trust or escrow account.

(I) The associated formula
for determining the reserve interest rate
adjustment must use a formula which
reflects the ceding company’s investment
earnings and incorporates all realized
and unrealized gains and losses reflected
in the statutory statement. (The exhibit,
line and column number reflect the ap-
propriate reference in the 1992 Annual
Statement for Life and Accident and
Health Insurers and the 1992 Annual
Statement for Fire and Casualty Insurers
as adopted by the Board.) The following
is an acceptable formula:
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Rate= 2(1+CG) - X+ Y-1-CQ)
Where for Lif | Accid | .
| st . . Exhibit 2. Line 16. Col
G tal qains | tal | Exhibit 4. Line 10, Col 3
X s tt I l | l P > 1] Y

Column 1)
us i . | | | (F 5 o
less
borrowed money (Page 3. Line 22, Column 1)
Y is the same as X but for the prior year:
Where for Fire and Casualty Insurers:

| s 1 : . : .
and
5 : m‘l"'JWM@W

Column 8)
ce | tal qains | tal | Exhibit. P A\ Line 1¢
Column 7)

X s 1 l | : 2 Line ¢
interest, dividends and real estate income due and accrued (Page
2.Line 19) less

borrowed money (Page 2, Line 7)
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Notwithstanding. the requirements of
subparagraph (H) of this paragraph, the
assets supporting the reserves for classes
of business identified in clauses (i)-(vi) of
this subparagraph and any classes of
business which do not have a significant
credit  quality, reinvestment, or
disintermedistion risk may be held by the
ceding company without segregation of
such assets:

(i) Health Insurance -

LTC/LTD; .

(i) Traditional Non-Par
Permanent;

(i) Traditional Par
Permanent;

(iv) Adjustable Pre-
mium Permanent;

(v) Indeterminate Pre-
mium Permanent; and

(vi) Universal Life Fixed
Premium (no dump-in premiums al-
lowed).

(DG)] Nolno] cash pay-
ment is due from the reinsurer, throughout
the lifetime of the contract with all settle-
ments prior to the teymination date of the
agreemnent made only in a reinsurance ac-
count, and no funds in such account are
available for the payment of benefits. [; or]

(K) The ceding insurer is
required to make representations or war-
ranties not reasonably related to the busi-
ness being reinsured.

(L) The ceding insurer is
required to make representations or war-
ranties about future performance of the
business being réinsured.

(M) The reinsurance agree-
ment is entered into for the principal
purpose of producing increased surplus
for the cediug insurer, typically on a tem-
porary besis, while not transferring all of
the significant risks inherent in the busi-
ness reinsured and, in substance or ef-
fect, the expected potential liability to the
ceding insurer remains basically un-

changed.

(2) Notwithstanding paragraph
(1) of this subsection, an insurer subject to
this section may, with the prior approval of
the commissioner of insurance, take such
reserve credit or establish such asset as
the commissioner may deem consistent
with the Insurance Code, agency rules
and regulations, including actuarial in-
terpretations or standards adopted by the
Department [reduce its liability or establish
an asset in an amount as the commissioner

may allow, All its statements shall thereaf-

ter identify such reduced liability or in-
creased asset established on the financial

" statement].

(d) Applicable Agreements.

(1) Agreements entered into
after the effective date of this regulation
which involve the reinsurgnce of business
issued prior to the effective date of the
agreements, along with any subsequent
amendments thereto, shall be filed by the
ceding company with the commissioner
within 30 days from its date of execution.
Each filing shall include data detailing
the financial impact of the transaction,
The ceding insurer’s actuary who signs
the financial siatement actuarial opinion
with respect to valuation, es shall
consider this regulatloif” my applica-
ble actusrial standards of practice when
determining the proper credit in financial
statements filed with this department.
The actuary should maintain adequate
documentation and be prepared upon re-
quest to describe the actuarial work per-
formed for inclugion in:“the financial
statements and to demonstrate that such
work conforms to this regulation.

(2) Any increase in surplus net
of federal income tax resulting from ar-
rangements described in payagraph (1) of
this subsection shall be identified sepa-
rately on the insurer’s statutory financial
statement as a surplus item (aggregate
wirite-ins for gains and losses in surplus
in the Capital and Surplus Account, page
4 of the Annual Statement) and recogni-
tion of the surplus increase as income
shall be reflected on a net of tax basis in
the "Reinsurdnce ceded” line, page 4 of
the Apnual Statement as earnings emerge
from the business reinsured. (For exam-
ple, on the last day of calendar year N,
Company XYZ pays a $20 million initial
commission and expense allowance to
company ABC for reicsuring an existing
block of business. Assummg a 4% tax
rate, the net increase in surplus at' )ncep
tion is $13.2 million ($20 million -
million) which is reported on the "Aggre-
gate write-ins for gains and losses in sur-
plus” line in the Capital and Surplus
account. $6.8 million (34% of $20 mil-
lion) is reported as income on the "Com-
missions and expense allowances on
reinsurapce ceded” line of the Summary
of Operations. At the end of the year N+1
the business has earned $4 million. ABC
has paid $.5 million in profit and risk
charges in arrears for the year and has
received 3 $1 million experience refuad,
Company ABC’s annual statement would
report $1.65 million (66% of ($4 million -
$1 million - $.5 million) up to a maximum
of $132 million) on the "Commissions

and expense allowance on reinsuramce.
' ceded” line of the Summary of Opera-

tions, and -$1.65 million on the "Aggre-
gate write-ins for gains and losses in sur-
plus” line of the Capital and Surplus
account. The experience refund would be
reported separately as a miscellaneous
income, item in the Summary of Opera-
tions.) :

(e){(d)] Written agreements [con-
tracts].

(1) No agreement [contract] or
amendment to any such agreement [con-
tract] may be used to reduce any liability or
to establish any asset in any financial state-
ment filed with the Department [State
Board of Insurance], unless the agreement
[contract] or amendment thereto or a bind-
ing letter of intent has been duly executed
by both parties no later than the "as of
date” of the financial statement, except for
facultative certificates duly executed by
the reinsurer or its duly appointed agent,
no later than the "as of date" of the
quarterly or annual financial statement.
A letter of intent may consist of a cover
note or placement slip signed by the as-
suming insurer or its designated agent
and accepted in writing by the ceding
insurer.

(2) In the case of a letter of

" intent, a contract or an amendment to a

contract must be executed within a reason-
able period of time, not exceeding 90 days
from the execution date of the letter of
intent, in order for credit to be granted for
the reinsurance ceded. This provision shall
govern unless it is explained to the satis-
faction of the Texas Department of Insur-
ance why such contract has not been
executed within 90 days. The Texas De-
partment of Insurance may, at its discre-
tion, allow an additional period of time
for execution not to exceed an additional
90 days (for a total of 180 days) from the
execution date of the letter of intent.

. (3) The reinsurance agreement
shall contain provisions which provide
that:

(A) the agreement shall
constitute the entire agreement between
the parties with respect to the business
being reinsured thereunder and that
there are ro understandings between the
parties other than as expressed in the
agreement; and

(B) any change or modifi-
cation to the agreement shall be null and
void unless made by amendment to the
agreement and signed by both parties.

(Nl(e)] Existing agreements [con-
tracts]. Insurers subject to this section shall
reduce to zero by December 31, 1995, or
such later date approved by the coramis-
sioner of insurance as a result of an ap-
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plication made by the ceding insurer
within 120 days of the adoption date of
this section, any reserve credits or assets
established with respect to reinsurance
agreements entered into prior to the ef-
fective date of this regulation. which, un-
der the provisions of this regulation
would not be entitled to recognition of
the reserve credits or assets provided that
each of the requirements in paragraphs
(1)-(4) of this subsection is met.

(1) The reinsurance agree-

ments shall have been in compliance with
laws or regulations in existence immedi-
ately preceding the effective date of this
section. [may continue to reduce liabilities
or establish assets in financial statements
filed with the State Board of Insurance for
reinsurance ceded under types of contracts
described in paragraph (2) of subsection (a)
of this section and in subsection (c) of this
séction, provided;]

(2)[(1)] The [the] agreements
[contracts] were executed and in force prior
to May 1, 1993. [the date of the initial
notice and publication of this proposed rule
in the Texas Register, which date is January
30, 1987:]

(3)[(2)] No [no] new business is
ceded under the agreements [contracts) af-
ter the effective date of this section.

[(3) the reduction of the liability
or the asset established for the reinsurance
ceded is reduced to zero by December 31,
1989, or such later date approved by the
commissioner of insurance as a result of an
application made by the ceding insurer
within 120 days of the adoption date of this
section;

[(4) the reduction of the liability
or the establishment of the asset is other-
wise permissible under all other applicable
provisions of the Insurance Code or rules or
regulation, including actuarial interpreta-
tions or standards, adopted by the State
Board of Insurance; and}

(4)I[(5)] The [the] Reinsurance
Activity [Corporate Activities Division] of
the Texas Department {State Board] of
Insurance is notified, within 90 days follow-
ing the effective date of this section, of the
existence of such agreements [contracts]
and all corresponding credits taken in the
ceding insurer’s 1992 [1986] annual state-
ment and all subsequent financial state-
ments.

(@[()] Effective date. This section
becomes effective September 1, 1993
{April 30, 1987].

(h)[(g)] Severability. If any provi-
sion of this section or the application
thereof to any person or circumstance is
held invalid for any reason, the invalidity
shall not affect the other provisions or any
other application of the provisions of this

section which can be given effect without
the invalid provisions or application, To this
end, all provisions of this section are de-
clared to be severable.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 9, 1993.

TRD-9325555 Linda K. von Quintus-Dom
Chiat Clerk
Texas Department of
insurance

Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6328

¢ . 9 ¢

Subchapter C. Transfer of Se-
curities Under Certain
Agreements

e 28 TAC §7.306

The State Board of Insurance of the Texas
Department of insurance at a public hearing
under Docket Number. 2026, scheduled for
9:00 a.m. August 25, 1993, in Room 100 of
the Texas Department of Insurance Building,
333 Guadalupe Street in Austin will consider
proposed amendment §7.306 conceming the
transfer of securities under certain agree-
ments. This section is obsolete and is in
conflict with the NAIC Accounting Manuals
which have been adopted by the State Board
of Insurance.

Sandra Autry, associate commissioner for the
financial program, Texas Department of In-
surance, has determined that for the first five-
year period the section is in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the section.

Sandra Autry, associate commissioner for the
financial program, Texas Department of In-
surance, has determined that for each year of
the first five ysars the amendment of the
section is in effect the public benefit antici-
pated as a result of the amendment will be
the efimination of confusion caused by con-
flicting rules. There will be no effect on small
business. There is no anticipated economic
cost 1o persons required to comply with the
amended Section.

Comments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposal in the Texas Register to Linda
K. von Quintus-Dom, Chiet Clerk, P. O. Box
149104, MC #113-2A, Austin, Texas
78714-9104. An additional copy of the com-
ment should be submitted to Sandra Autry,
Associate Commissioner for the Financial
Program, P. O. Box 149104, MC #305-2A,
Austin, Texas 78714-9104.

The amendment is under authority of the In-
surance Code, Articles 1.11 and 1. 04, and
Texas Civil Statutes, Article 6252-13a, §4 and
§5. Article 1.11 authorizes the board to adopt
rules which are appropriate for the implemen-

" fation of Article 1.11. Asrticle 1.04(b) autho-

rizes the board to determine rules in accord-
ance with the laws of this state for uniform
application. Texas Civil Statutes, Article
6252-13a, §4 and §5 authorize and require
each slate agency to adopt rules of practice
setting forth the nature and requirements of
available procedures and prescribe the pro-
cedure for adoption of rules 'of a state admin-
istrative agency.
Cross Reference to Statute. The following are
the articles of the Iinsurance Code that are
affected by these rules: §7.306 - Texas Insur-
ance Code, Article 1.11.

§7.306. Reporting of Loaned Securities.

(a) Reporting of Loaned Equity
Securities. Paragraphs (1) and (2) of this
subsection shall be applicable to loaned
equity securities.

(1) The book value of equity
securities loaned to the broker shall be
treated as an admitted asset, if otherwise
eligible.

(2) Each insurer shall identify
the collateral and any reinvestment of
such collateral in its annual statement
notes. If the collateral consisting of cash
and/or cash equivalents is available for
the general use of the insurance com-
pany, such collateral shall be recognized
as an asset of the insurance company and
a liability for the return of that collatera!
shall be established. Noncash collateral
shall not be recognized as an asset of the
company. If balance sheet -accounts are
used for noncash collateral control, then
a contra account shall be used to zero out
the balance sheet accounts so that net
asset value as related to the noncash col-
lateral is not shown as an asset of the
insurance company.

(b) Reporting of Loanedl Fixed
Income Securities,. When a bond is
loaned to the broker, collateral consisting
of cash and/or cash equivalents shail be
pledged. The pledged collateral shail be
maintained in an escrow account. The
value of the fixed income security loaned
to the broker by the insurance company
continues to be treated as an admitted
asset, if otherwise eligible.

(c) Income and Expense Treat-
ment. Income received during the year
on the collateral or received on any rein-
vestment of the collateral is reported in
the investment income exhibit of the an-
nual statement as a separate item, specifi-
cally identified. Amounts remitted to the
broker as compensation are reported as
an investment expense in the appropriate
exhibit, to the annual statement.

(d) Return of Loaned Securities.
Upon return to the insurance company of
the loaned securities, such securities are
presented in the annual statement in the
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same form and at the same values as such
securities would have been prwented
prior to the transaction.

. [(a) EBach insurer shall ndenufy in
its annual statement the collateral or any
reinvestment of such collateral. If not rein-
vested, the collateral consisting of cash is
presented at face amount and the collateral
consisting of United States Government se-
curities is reflected at fair market value at
the date of the transaction. If the insurer has
reinvested the collateral, the assets repre-
seating such reinvestment shall be presented
in accordance with the principles of statu-
tory accounting approved by the State
Board of Insurance for similar assets.

[(b) The insurance company pre-
* sents the difference between the fair market
values of the collateral and the securities
loaned as a separate item on the asset side
of the annual statement, which values are
determined as of the date the securities and
collateral are originally transferred. The dif-
ference between the fair market values of
the collateral and securities loaned is shown
as a deduction from the asset as described
in subsection (a) of this section.

[(c) The book value of the securi-
ties loaned to the broker is treated as a
nonadmitted asset in exhibits relating to
assets in the annual statement.

[(d) Income received during the
year on the collateral or received on any
reinvestment of the collateral is reported in
the investment income exhibit as a separate
item specifically identified as such.
Amounts remitted to the broker as compen-
sation are reported as an investment ex-
pense in the appropriate exhibit.

[(e) The entries in the annual state-
ment referring to the items described in
subsections (a)-(d) of this section are identi-
fied with a mark and described in a footnote
referring to the schedules providing detailed
information concerning securities loaned to
brokers and not returned before year end.
An illustrative example of these schedules
is available at the offices of the State Board
of Insurance.

[(f) Upon retum to the insurance
company of the loaned securities, such se-
curities are presented in the annual state-
ment in the same form and at the same
values as such securities would have been
presented prior to the transaction.

[(g) An illustration of a sample an-
nual statement reflecting the accounting
procedures required by this section for "se-
curities Iending” is available at the offices
of the State Board of Insurance. A compara-
ble prior year annual statement identical in
every way to Exhibit B-1 except for the
recording of the securities loans is available
at the offices of the State Board of Insur-
ance.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

lssued in Austin, Texas, on July 9, 1983.

TRD-9325553 Linda K. von Quintue-Dom
Chiet Clerk
Texas Depantment of
Insurance

Earliest possible date of adoption: August 186,
1993

For further information, please call: (512)
463-6328

¢ L4 ¢

Chapter 15. Surplus Lines of
Insurance

Subchapter A. General Regula-
tion of Surplus Lines of In-
surance

* 28 TAC §1517 \

The Stale Board of Insurance of the Texas
Department of Insurance at a public hearing
under Docket Number 2023, scheduled for
9:.00 a.m. August 25, 1993, in Room 100 of
the Texas Department of Insurance Building,
333 Guadalupe Street in Austin will consider
proposed amendment to §15.17. The amend-
ment would add a new subsection (d) which
would require the records of a& surplus lines
agent to be maintained in one location. The
amendment is necessary to assure efficient
audits of surplus lines agents.

Sandra Aulry, associate commissioner for the
financial program, has determined that for the
first five-year period the new subsection is in
eflect, there will be no fiscal implications for
sate and local government as a result of
enforcing or administering this subsection,
and there will be no effect on local employ-
ment or local economy.

Ms. Autry also has determined that for each
year of the first five yeass the amendment as
proposed is in effect, the public benelit antici-
pated as a result of enforcing the amendment
will be the conduct of the efficient and efiec-
tive examinations. There will ba no effect on
small business. There is no anticipated eco-
nomic cost to persons who are required to
comply with the subseclion as proposed.

Comments on the proposal, to be considared
by the Slate Board of insurance, must be
submitted in writing within 30 days after the
publication of the proposed section in the
Texas Register fo Linda K. von Quintus-Dom,
Chisf Clerk, Mail Code 113-2A, Texas De-
pariment of Inswance, P.O. Box 149104,
Austin, Texas 787814-9104. An additional
copy of the comments should be submitted to
Sandra Autry, Associate Commissioner, Mail
Code 305-2A, Texas Department of Insur-
ance, P.O. Box 149104, Austin, Texas
78714-9104.

The amendment is proposed under the Insur-
ance Code, Article 1.14-2 and Article 1.04,
and Texas Civil Statutes, Article 6252-13a, §4
and §5. The Inswance Code, Aricle
1.14-2, §3A, provides the State Board of In-

swance with the authority 1o adopt rules to
énforce Article 1.04(b), authorizes the State
Board of Insurance to determine rules in ac-
cordance with the laws of this state for uni-
form application. Texas Civil Statutes, Article

. 6252-13a, §4 and §5, authorize and require

each state agency to adopt rules of practice
setting forth the nature and requirements of
avalable procédures and prescribe the pro-
cedures for adoption of rules of a state ad-
ministrative agency.

CROSS REFERENCE TO STATUTE. The
following is the Article of the Insurance Code
that is aflected by this rule: §15.17(d), Insur-
ance Code, Arlicle 1. 14-2

§15.17. General. »

(a)-c) (No change.)

(d) Location of Records. The re-

cords required by subsection (a) of this
section and §1520 of this title (relating to
agency accounting records) shall be lo-
cated at only one location which shall be
designated in writing to Texas Depart-
ment of Insurance.
This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on July 9, 1993.

TRD-9325554 Linda K. von Quinus-Dom
; Chief Clerk
Texas Department of

Insugnco
Earliest possible date of adoption: August 16,
1993

For further information, please call: (512)
463-6328
* ¢ ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part 1. Texas Air
Control Board

Chapter 115. Control of Air
Pollution From Volatile
Organic Compounds’

Subchapter D. Petroleum Re-
fining and Petrochemical
Processes

Fugitive Emission Control in
Petroleum ReTineries

The Texas:Ar Control Board (TACB) pro-
poses amendments to §§115.324, 115334,
and 115.344, conceming Inspection Require-
ments far Fugitive Monitoring. The proposed
changes have been developed in response to
a request by the Texas Chemical Council.
The proposed rule would allow credit for pre-
viously eamed skip credits required by New
Souwrce Performance Standards (NSPS) or
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National Emission Standards for Hazardous
Air Pollutanis (NESHAPS).

The proposed §§115.324, 115334, and
115344, concermning Inspection Require-
menis for Fugitive Emission Control in Petro-
loum Refineries, Chemical Plants, and
Natual Gas/Gasoline Processing Operations
a¥l add a clause (jii) which allows for the
subslitution of leak detection skip period re-
quirements required by any NSPS or
NESHAPS for the requirements in clauses (i)
and (i) of those subparagraphs dealing with
leak detection skip periods.

Lane Hartsock, deputy divector of air quality
planning, has determined that for the first
five-year period the rules are in effect, the
annual coslt to stale and local goverments
are estimated to be minimal.

Mr. Hartsock also has determined that for
each year of the first five years the rules are
in effect the public benefit anticipated as a
resuk of enforcing the rules will be in minimiz-
ing the cost to the regulated communily while
maintaining the same level of emission con-
trol.

Public hearings on this proposal are sched-
uled for the following times and places: Au-
gust 4, 1993, 6:30 p.m., Cily of El Paso
Council Chambers, Second Floor, 2 Civic
Center Plaza, El Paso; August 5, 1993, 2:30
p-m, City of Arlington Council Chambers, 101
West Abram Street, Ardington; August 5,
1983, 6:30 p.m., Houston-Galveston Area
Council, Second Floor, Conference Room A,
3555 Timmons Lane, Houston; August 6,
1993, 11:30 am., John Gray Institute, 855
Floida Avenuve, Beaumont.

Staff members will be available to discuss the
proposal 30 minutes prior to each hearing.
Public comments, both oral and writien, on
the proposed changes are invited at the hear-
ings. Interrogation or cross-examination is not
permitted.

Written comments not presented at the hear-
ings must be submitted to the TACB Central
Office in Austin no later than August 13,
1993. Material received by the Regulation
Development Division by 4:00 p.m. on that
date will booonsaderedbytheswdptmto
any final action on the propossd revisions.
Copies of the proposed revisions are avail
ablo at the Regulation Development Division
of the TACB Ar Qualfity Planning Amnex lo-
caled at 12118 North IH-35, Park 35 Technot
ogy Center, Building A, Austin, Texas 78753,
and at all TACB regional offices. For further
information, contact Eddie Mack at (512)
908-1488.

Persons with disabilities who have special
communication or other accommodation
needs who are planning to attend the hear-
ngs should contact -the agency a (512)
908-1815. Requests should be made as far in
advance as possible.

e 31 TAC §115.324

The amendment is proposed under the
Texas Health and Safety Code, (Ver-
non 1990), the Texas Clean Air Act
(TCAA), §382.017, which provides
the TACB with the authority to adopt
nles consistent with the policy and

purposes of the TCAA.

§115.324. Inspection Requirements.

(a) For the Beaumont/Port Arthur,
Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston Areas, the owner or operator

ofapetmleumreﬁne:yshallconducta
monitoring program consistent with the fol-

lowing provisions:
(D7) (No change)
(8) the monitoring schedule of

paragraphs (1)-(3) of this subsection may be
modified as follows.

(A) After completion of the
required annual and quarterly inspections
for a period of at least 2 years, the operator
of a refinery may request in writing to the
Texas Air Control Board (TACB) that the
monitoring schedule be revised based on the
percent of valves leaking. The percent of
valves leaking shall be determined by divid-
ing the sum of valves leaking during current
monitoring and valves for which repair has
been delayed by the total number of valves
subject to the requirements. This request
shall include all data that have been devel-
oped to justify the following modifications
in the monitoring schedule.

(i)-(i)) (No change.)

(i) Leak detection skip
period requirements for any New Source
Performance Standard or National Emis-
sion Standard for Hazardous Air Pollut-
ants may be substituted for clauses (i)
and (ii) of this subparagraph.

(B) (No change)
(b) (No change.)

This agency hereby certifies that the proposal
has besn reviewed by legal counssl and
found to be within the agency’s authority to
adopt. '

Issued in Austin, Texas, on July 12, 1983,

TRD-9325575 Lane Hartsack
Degputy Diracior, Alr Quailly

Planning

Texas Alr Control Board
Proposed date of adoption: November 12,
1993

For further information, please call: (512)
908-1451

L 4 ¢ ¢

Fugitive Emission Control in
Synthetic, Organic, Chemical
Polymer, Resin, and Methyl
Tert-Butyl Ether Méhufactur-
ing Processes

e 31 TAC §115.334

The amendment is proposed under the Texas

Healh and Safety Code, (Vernon 1990), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TACB with the authority to adopt
rules consistent with the policy and pumoses
of the TCAA. '

§115.334. Inspection Requirements. For
all affected persons in the Beaumont/Port
Arthur, Dallas/Fort Worth, El Paso, and
Houston/Galveston Areas, the following in-
spection requirements shall apply.

(1)-(2) (No change.)

(3) The monitoring schedule of
paragraph (1)(A)-(C) of this section may be
modified as follows.

(A) After completion of the
required annual and quarterly inspections
for a period of at least 2 years, the operator
of a synthetic organic chemical, polymer,
resin, or methy! tert-butyl ether manufactur-
ing facility may request in writing to the
Texas Air Control Board (TACB) that the
monitoring schedule be revised based on the
percent of valves leaking. The percent of
valves leaking shall be determined by divid-
ing the sum of valves leaking during current
monitoring and valves for which repair has
been delayed by the total number of valves
subject to the requirements. This request
shall include all data that have been devel-
oped to justify the following modifications
in the monitoring schedule.

()-G1) (No change)

(i) Leak detection skip
period requirements for any New Source
Performance Standard or National Emis-
sion Standard for Hazardous Air Pollut-
ants may be substituted for clauses (i)
and (ii) of this subparagraph.

(B) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
w to be within the agency's authority 1o

Issued in Austin, Texas, on July 12, 1993.

TRD-9325576 Lane Hartsock
Deputy Director, Alr Quality
Planning
Texas Alr Control Board

Proposed date of adoption: November 12,
1993

For further information, please call: (512)
908-1451

L 2 * ¢
¢ 31 TAC §115.34

The amendment is proposad under the Texas
Heakh and Safely Code (Vemon 1990), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TACB with the authority to adopt
rules consistent with the policy and purposes
of the TCAA.
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§115.344. Inspection Requirements. For
all affected ns in the Beaumont/Port
Arthur, D ort Worth, El Paso, and
Houston/Galveston Areas, the following in-
spection requirements shall apply.

(D(2) (No change.)

(3) The monitoring schedule of
paragraph (1)(A)-(C) of this section may be
modified as follows.

(A) After completion of the
required annual and quarterly inspections
for a period of at least 2 years, the operator
of a natural gas/gasoline processing facility
may request in writing to the Texas Air
Control Board (TACB) that the monitoring
schedule be revised based on the percent of

valves leaking. The percent of valves leak-

ing shall be determined by dividing the sum
of valves leaking during current monitoring
and valves for which repair has been de-
layed by the total number of valves subject
to the requirements. This request shall in-
clude all data that have been developed to
justify the following modifications in the
monitoring schedule.

(i)-(i) (No change.)

(ii) Leak detection skip
period requirements for any New Source
Performance Standard or National Emis-
sion Standard for Hazardous Air Pollut-
ants may be substituted for clauses (i)
and (ii) of this subparagraph.

(B) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-8325577 Lane Hartsock

Deputy Director, Air Quality

Planning
Texas Air Control Board

Proposed date of adoption: November 12,
1993

For further information, please call: (512)
908-1451

¢ L4 *

Subchapter J. Administrative
Provisions

Alternate Means of Control
e 31 TAC §115910

The Texas Ar Contro! Board (TACB) pro-
poses an amendment to §115.910, concern-
ing Alterriate Means of Control. The TACB
proposes to delete Hardin and Montgomery
Counties from the list of ozone attainment or
unclassified counties in subsection (b). Sub-
seciion (b) allows the executive direclor to
exempt specific compounds or specific vent

gas streams from the application of Chapter
115 (Regulation V, concerning Control of Air
Pollution From Volatile Organic Compounds)
if it can be demonstrated that the emissions
from the compound or specific vent gas
stream will not make a significant contribution
to air contaminants in the aimosphere. The
United Slates Envionmental Protection
Agency (EPA) will not approve rules which
provide the availability of such exemptions for
Hardin and Montgomery Counties because
these two counties have been designated by
EPA as part of the Beaumont/Port Arthur and
Houston/Galveston ozone nonattainment ar-
eas.. Ozone nonaitainment counties are not
allowed to use the exemption identified in
subsection (b) because ot the potential for
exceedances of the ozone standard. The
TACB also proposes to amend §115.901(a)
to delete the requirement for EPA approval of
alternate means of control equivalency ap-
provals issued by the executive director.

Lane Hartsock, deputy director of air quality
planning, has determined that for the first
five-year period the rule is in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the rule. .

Mr. Hartsock also has determined that for
each year of the first five-years the rule is in
effect the public benefit anticipated as a result
of implementing the rule will be clarification of
existing requirements. There will be no fiscal
implications for small businesses or facilities
affected by the proposed rule.

Public hearings on this proposal are sched-
uled for the following times and places: Au-
gust 4, 1993, 6:30 p.m., City of El Paso
Councii Chambers, Second Floor, 2 Civic
Center Plaza, El Paso; August 5, 1993, 2:30
p.m., City of Arlington Council Chambers, 101
West Abram Street, Arington; August 5,
1993, 6:30 p.m., Houston-Galveston Area
Council, Second Floor, Conference Room A,
3555 Timmons Lane, Houston; August 6,
1993, 11:30 a.m., John Gray Institute, 855
Florida Avenue, Beaumont.

Staff members will be available to discuss the .

proposal 30 minutes prior to each hearing.
Public comments, both oral and written, on
the proposed changes are invited at the hear-
ings. Interrogation or cross-examination is not
permitted.

Written comments not presented at the hear-
ings must be submitted to the TACB Central
Office in Austin no later than August 13,
1993. Material received by the Regulation
Development Division by 4:00 p.m. on that
date will be considered by the Board prior to
any final action on the propused revisions.
Copies of the proposed revisions are avail-
able at the Regulation Development Division
of the TACB Air Quality Planning Annex lo-
cated at 12118 North IH-35, Park 35 Technol-
ogy Center, Building A, Austin, Texas 78753,
and at all TACB regional offices. For further
information, contact Eddie Mack at (512)
908-1488.

Persons with disabilities who have special
communication or other accommodation
needs who are planning to attend th:- \ear-
ings should contact the agency at (512)
908-1815. Requests should be made as far in

advance as possible.

The amendment is proposed under the Texas
Heakh and Safety Code (Vemon 1990), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TACB with the authority to adopt
rules consistent with the policy and purposes
of the TCAA.

§115.910. Procedure.

(8) Any person affected by any
control requirement of this chapter may re-
quest the Executive Director to approve al-
ternate methods of control. The Executive
Director shall approve such alternate meth-
ods of control if it can be demonstrated that
such control will result in substantially
equivalent emission reductions as the meth-
ods of control specified in this regulation,
Approval by the United States Environ-
mental Protection Agency is not re-

_quired. [Executive Director approval does

not necessarily constitute satisfaction of all
federal requirements nor eliminate the need
for approval by the United States Environ-
mental Protection Agency in cases where
specified criteria for determining equiva-
lency have not been clearly identified in
applicable sections of this chapter.}

(b) For persons in Aransas, Bexar,
Calhoun, [Hardin,] Matagorda, [Montgom-
ery,] San Patricio, and Travis Counties, the
Executive Director, after consultation with
appropriate local governmental agencies,
may exempt a specific compound or a spe-
cific vent gas stream from the application of
this chapter (Regulation V) if it can be
demonstrated that the emissions from the
compound or specific vent gas stream will
not make a significant contribution to air
contaminants in the atmosphere,

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

aund to be within the agency's authority to
opt.

Issued in Austin, Texas, on July 12, 1963,

TRD-9325578 Lane Hartsock
Deputy Director, Air Quality
Planning
Texas Air Contro! Board

Proposed date of adoption: November 12,
1983

For further information, please call: (512)
908-1451

L 4 L 4 L 4

Compliance and Control Plan
Requirements

e 31 TAC §§115.930, 115932,
115.940

The Texas Air Control Board (TACB) pro-
poses amendments 1o §115.930 and
§115.932 and new §115.940, conceming
Compliance and Control Plan Requirements.
The changes have been proposed to clarify
that control plans developed by affected in-

+ Proposed Sections
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dustries need not be submitted unless re-
quested. This change is proposed in order to
minimize unnecessary paperwork, since the
. existing rule appears to require submittal in
all cases.

The proposed changes to §115.930, concern-
ing Compliance Dates, delete the reference
to control plan submittal. The proposed
changes to §115.932, conceming Control
Plan Procedure, specify that control plans
must be submitted upon request by the
TACB. A new §115.940, concerning Equiva-
lency Determination, allows the use of a fede-
ral requirament in lieu of a Chapter 115
requirement.

Lane Hartsock, deputy director of air quality
planning, has determined that for the first
five-year period the rules are in effect there
will be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the rules.

Mr. Hartsock also has determined that for
each year of the first five years the rules are
in effect the public benefit anticipated as a
result of enforcing the rules will be clarifica-
tion of existing requirements and elimination
of unnecessary paperwork. There will be no
fiscal implications for small businesses or fa-
cilities affected by the proposed rules.

Public hearings on this proposal are sched-
uled for the following times and places: Au-
gust 4, 1993, 630 p.m., City of El Paso
Council Chambers, Second Floor, 2 Civic
Center Plaza, El Paso; August 5, 1993, 2:30
p.m., City of Arlington Council Chambers, 101
West Abram Street, Arlington; August 5,
1993, 6:30 p.m., Houston-Galveston Area
Council, Second Floor, Conference Room A,
3555 Timmons Lane, Houston; August 6,
1993, 11:30 a.m., John Gray Institute, 855
Florida Avenue, Beaumont.

Staff members will be available to discuss the
proposal 30 minutes prior to each hearing.
Public comments, both oral and written, on
the proposed changes are invited at the hear-
ings. Intervogation or cross-examination is not
permitted.

Wiritten comments not presented at the hear-
ings must be submitted to the TACB Central
Office in Austin no later than August 13,
1993. Material received by the Regulation
Development Division by 4:00 p.m. on that
date will be considered by the Board prior to
any fizal action on the proposed revisions.
Copies of the proposed revisions ars avail-
able at the Regulation Development Division
of the TACB Air Quality Planning Annex lo-
cated at 12118 North IH-35, Park 35 Technol-
ogy Center, Building A, Austin, Texas 78753,
and at ail TACB regional offices. For further
information, contact Eddie Mack at (512)
908-1488.

Persons with disabilities who have special
communication or other accommodation
needs who are planning to atiend the hear-
ings should contact the agency at (512)
908-1815. Requests should be made as far in
advance as possible.

The amendments and new seclion are pro-
posed under the Texas Hezith and Safety
Code (Vernon 19890), the Texas Clean Air Act
(TCAA), §382.017, which provides the TACB

with the authority to adopt rules consistent
with the policy and purposes of the TCAA.

§115930. Compliance Dates. For all
counties affected by this chapter, the final

-compliance [and control plan submittal]

dates for revisions to control require-
ments are given within the section relating
to counties and compliance schedules in
each undesignated head if the final compli-
ance date of any provision is after the date
of adoption of the current revision to this
chapter. If the compliance dates are not
specified for any provision, the compliance
date is past and all affected persons must be
and remain in compliance with the provi-
sion as of the original compliance date.

§115932. Control  Plan Proce-
dure. Within 30 days of a request by the
Texas Air Control Board (TACB), the
owner or operator of any facility affected
by the requirements of any undesignated
head in this chapter (Regulation V) shall
submit a [A] control plan for compliance
[shall be submittéd on] which includes the
compliance status of all emission controls
required by this regulation, and a detailed
description of the method to be followed to
achieve compliance, specifying the exact
dates by which the following steps will be
taken to achieve compliance:

(1)-(4) (No change.)

§115.940. Equivalency Determina-
tion. Upon final adoption of any volatile
organic compound program of general ap-
plicability by the United States Environ-
mental Protection Agency (EPA), the
Executive Director may review the provi-
sions of the program to determine if it is at
least as stringent as the requirements of this
chapter. If the Executive Director deter-
mines that the EPA program is at least as
stringent as the requirements for this
subchapter, the Executive Director by no-
tice published in the Texas Register may
deem compliance with the new EPA pro-
gram to be compliance with the applicable
provision of this chapter. Notice of intent to
publish such equivalency determination
shall be provided to the appropriate EPA
regional office 45 days prior to publication.
The Executive Director shall review any
objection from EPA prior to final publica-
tion. The Executive Director may also make
a similar equivalency determination that
compliance with an EPA program shall be
deemed compliance with the appropriate
provisions of this chapter.

This agency hereby certifies that the proposal
has been reviewed by legal counsal and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on July 12, 1993.
TRD-9325579 Lane Hartsock

Deputy Director, Air Quality
Planning
Texas Air Control Board

Proposed date of adoption: November 12,
1993

For further information, please call: (512)
908-1451

¢ ¢ ¢

General Permits
¢ 31 TAC §115.950

The Texas Air Control Board (TACB) pro-
poses new §115.950, conceming General
Construction Permits for Volatile Organic
Compounds (VOC) Control Projects. The pro-
posed changes have been developed in re-
sponse fo requirements by the United States
Environmental Protection Agency (EPA) and
the 1990 Federal Clean Ar Act (FCAA)
Amendments to apply reasonably available
control technology (RACT) requirements to
major sources of VOCs in the following ozone
nonattainment counties: Brazoria, Chambers,
Fort Bend, Galveston, Hardin, Harris, Jetfer-
son, Liberty, Montgomery, Orange, and
Waller.

The proposed new section establishes a gen-
eral permit procedure for permitting VOC
abatement equipment required to be installed
by Chapter 115, concemning Control of Air
Pollution From Volatile Organic Compounds.
Use of the general permit allows exemption
from the requirements of Chapter 116, con-
ceming Control of Air Pollution by Permits for
New Construction or Modification. The rule
specifies certain conditions under whoch the
general permit is applicable.

Lane Hartsock, deputy director of air qualdy
planning, has determined that for the first
five-year period the rule is in effect thers will
be no fiscal implications for siate or local
government as a result of enforcing or admin-
istering the rule.

Mr. Hartsock also has determined that for
each year of the first five years the rule is in
effect the public benefit anticipated as a resukt
of enforcing the rule will be satistaction of
FCAA Amendments and EPA requirements,
and VOC emission reductions in ozone
nonattainment arsas which are necessary for
the timely attainment of the ozone standard.
There will be no effect on small businesses.
Economic costs 10 persons required to imple-
ment the proposed modified emission specifi-
catiohs are expected io be minimal, since the
ditference between the applicable psrmit lim-
its and the RACT limils are smal. Persons
subject to the proposed revisions to the Ad-
ministrative Provisions are expecled to expe-
rience a reduction in economic costs
associated with rule compliance, since these
changes add flexiility in acceptable methods
of reducing emissions, aliow for additional
time to comply with the requirements, and
reduce the need for obtaining consiruction
permits as a consequence of the rule. There
are no costs anticipated beyond 1996.

Public hearings on this proposal are sched-
uled for the following times and places: Au-
gust 4, 1993, 630 pm., City of El Paso
Council Chambers, Second Floor, 2 Civic
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Center Plaza, El Paso; August 5, 1988, 2:30
a.m., City of Arlington Council Chambers, 101
West Abram Street, Arlington; August 5,
1993, 8:30 p.m. Houston-Galveston Area
Council, Conference Room A, 3555 Timmons

Lane, Houston; August 6, 1993, 11:30 a.m.,

John Gray Institute, 855 Florida Avenue,
Beaumont.

Staff members will be available to discuss the
proposal 30 minutes prior to each hearing.
Public comments, both oral and wrilten, on
the proposed changes are invited at the hear-
ings. The hearings are structured for the re-
ceipt of oral or written comments by
interested persons. Interrogation or cross-
examination is not permitted. .

Written comments not presented at the hear-
ings may be submitted to the TACB Central
Office in Austin through August 13, 1993.
Material received by the Regulation Develop-
ment Division by 4:00 p.m. on that date will
be considered by the Board prior 1o any final
action on the proposed revisions. Copies of
the proposed revisions are available at the
Regulation Development Division of the
TACB Air Quality Planning Annex located at
12118 Naorth IH-35, Park 35 Technoiogy Cen-
ter, Building A, Austin, Texas 78753, and at
all TACB regional offices. For further informa-
tion, contact Amba Mann, (512) 908-1930.

Persons with disabilties who have special
communication or other accommodation
needs who are planning to attend the hearing
should contact the agency at (512) 908-1815.
Requests should be made as far in advance
as .

The new rule is proposed under the Texas
Health and Safety Code (Vemon 1990),
Texas Clean Ar Act (TCAA), §382.017, which

provides the TACB with the authority to adopt
rules consistent with the policy and purposes
of the TCAA.

§115.950. General Construction Permits for
Volatile Organic Compounds (VOC) Con-
trol Projects.

(a) In lieu of complying with the
permitting requirements of Chapter 116 of
this title (relating to Control of Air Pollu-
tion by Permits for New Construction or
Modification), any person who installs
VOC abatement equipment or implements a
VOC control technique in order to comply
with the requirements of this chapwr shall
be entitled to a general permit under the
following conditions.

(1) The change must not result
in an increase of the unit’s or the facility’s
production capacity.

{2) Any emission increase of an
air contaminant other than VOC must be a
direct result of and incidental to installing
VOC abatement equipment or implementing
a VOC control technique.

(3) If installation of VOC abate-
ment equipment or implementation of a
VOC control technique will result in a sig-

~- pificant net increase in emissions of any

criteria pollutant, a person claiming a gen-
eral permit shall submit information suffi-
cient to demonstrate that the following
conditions will be met;

(A) Considering the VOC re-
ductions that will result from implementa-
tion of the requirements of this part, the
emissions increase shall not cause or con-
tribute to a violation of any national ambi-
ent air quality standard.

(B) The emissions increase
shall not cause or contribute to a violation
of any Prevention of Significant Deteriora-
tion (PSD) of Air Quality regulation incre-
ment.

(C) The emissions increase
shall not cause or contribute to a violation
of a vigibility limitation.

4) For purposes of this
undesignated head, "significant net in-
crease” means an incregse of emissions
equal to or greater than the amount speci-
fied in the MAJOR MODIFICATION col-
umn of Table I of §101.1 of this title
(relating to Definitions).

(5) Notice of the intent to be
covered by a general permit shall be filed
with the Agency before a general permit
can be claimed. Such notice should be filed
on or before the compliance date of the
applicable rule. Information required under
paragraph (3) of this subsection must be
submitted no later than 14 days prior to the
commencement of construction for the in-
stallation of VOC abatement equipment or
implementation of a VOC control tech-
nique.

(b) Unless notified by the executive

"director to the contrary, any person who

submits notice of the intent to be covered
by the general permit is authorized to emit
the increase in the quantity of pollutants
emitted or change in the type of pollutants
emitted under the terms and conditions of
this permit 14 days after the date that the
notice of intent is postmarked, if all re-
quired submissions have been made. The
Executive Director may deny coverage un-
der this permit at any time upon a determi-
nation that the terms and conditions of this
permit are not being met and may require
submittal of a permit or permit amendment
application for a permit under Chapter 116
of this title. Emissions covered by a general
permit must comply with all rules and regu-
lations of the Texas Air Control Board.

(c)  For ‘purposes of compliance
with the PSD and nonattainment new source
review provisions of Chapter 116 of this
title, an increase that satisfies the require-
ments for a general permit shall not consti-
tute a physical change or a change in the

method of operation. For purposes of com-
pliance with the Standards of Performance
for New Stationary Sources regulations pro-
mulgated by the United States Bnvironmen-
tal Protection Agency at 40 Code of Federal
Regulations (CFR) 60.14, an increase that
satisfies the requirements for a general per-
mit shall satisfy the requirements of 40 CFR
60.14(e)(5).

(d) All representations made in as-
sociation with a natice of intent to claim a
general permit become conditions upon
which the VOC abatement equipment cov--
ered by the general permit shall be con- .
structed and operated or the VOC control
technique implemented. It shall be unlawful
for any person to vary from such represen-
tations if the change in conditions will af-
fect that person’s right to claim a general
permit under this section. Any change in
conditions such that a person is no- longer
eligible to claim a general permit under this
section requires submission of a permit or
permit amendment application for a permit
under Chapter 116 of this title.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 12, 1993.

TRD-9325580 Lane Hartsock
Deputy Director, Air Quality
Planning
Texas Air Control Board

Proposed glate of adoption: November 12,
1993

For futher information, please call: (512)
908-1451
L 4 ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE
Part I. Texas Department
of Human Services
Chapter 2. Intermediate Care
Facilities for the Mentally
Retarded (ICFs-MR)

Subchapter D. Reimbursement
Methodology
¢ 40 TAC §27.413, §27.415

. The Texas Department of Human Services

(DHS) proposes amendments to §27. 413
and §27.415, conceming rate setting method-
ology and ICF-MR/RC Vil experimental
class, in its intermediate Care Facilities for
the Menitally Retarded (ICFs-MR) chapter.
The for the amendmemt to
§27.413(c)(3)(B) is to delete from the reim-
bursement methodology the name of a facility
which recently changed from a large tacility to
a six-bed facility and is no longer sligible for
the children’s facility rate class. The purpose

¢ Proposed Sections
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for the amendment to §27.413() and
927415(c)(1)(3) is to incorporate changes
resulling from implementation of the new
Form 3650, Level of Care. These changes
amend the qualifying scores for supplemental

reimbursement for high-need ICF-MR VI ci-
ehts and supplemental payments for qualify-
ing ICF-MR clients wih related conditions.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
proposed rules will be in effect there will be
no fiscal implications for state or local govern-
M&amﬂdeﬂumoormm
the

_Mr. Raiford also has determined that for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be dlarification of
which facilities are in the children’s rate class
and continuation of appropriate reimburse-
ment for high-need clients. There will be no
efiect on small businesses. There is no antici-
pated economic cost {0 psisons who are re-
quired to comply with the proposed
amendments.

Questions about the content of the proposal
may be directed to Glenn Hart at (512)
450-4049 in DHS's Provider Reimbursement
Depastment. Comiments on the proposal may
be submitted to Nancy Murphy, Agency Liai
son, Policy and Document Support-170,
Texas Depariment of Human Services E-503,
P.O. Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register.

The amendments are proposed under the
Human Resources Code, Title 2, Chapters 22
and 32, which provides the with
the autharity to administer public alld medical
assistance programs and under Texas Chvil
Statutes, Article 4413 (502), §16, which pro-
vide the Heakh and Human Services Com-
mission with the authority to administer
federal medical assistance funds.

. §27.413 Rate Setting Methodology.
(a)-(b) (No change.)

{c) Rate determination. The Texas
Board of Human Services determines gen-
eral reimbursement rates for medical assis-
tance programs for Medicaid recipients
under the provisions of Chapter 24 of this
title (relating to Reimbursement Methodolo-
gy). The Texas Board of Human Services
determines particular reimbursement rates
for each class of ICF-MR provider by class
of service based on consideration of DHS
staff recommendations. To develop a sepa-
rate set of reimbursement rate recommenda-
tions for each class of service within each
provider class, DHS staf{ apply the follow-
ing procedures.

(1)<(2) (No change.)
(3) Alternate children’s facility
reimbursement rates for selected children’s

facilities are determined as follows, effec-
tive January 1, 1992,

(A) (No change.)

(B) Determination of eligi-
bility. To be considered eligible for alter-
nate children’s facility reimbursement rates,
a facility must be one of the selected facili-
ties listed in clause (i) of this subparagraph
and must meet the definition of a large
children's facility as defined in clause (ii) of
this subparagraph.

(i) Selected facilities, Se-
lected facilities must be one of the follow-
ing facilities covered by the Royal Thomas
v. Marlin Johnston lawsuit Settlement
Agreement,

(D-(@D) (No change)

(IV) Human Develop-
ment Center, Vendor Number 3751; and

(V)  [Crossroads De-
velopment Center, Vendor Number 3756;
and] [

(VD) ] Denton Devel-
opment Center, Vandor Number 3764,

(i) (No change.)

(C)-(D) (No change)
(d)-(e)(No change.)

() Supplemental reimbursement
rate determination. The reimbursement rate
for community based ICF-MR VI individu-
als whose needs require a significantly
greater than normal amount of care is sup-
plemented on an individual client -basis
when the appropriate score is indicated for
all of the six criteria on the level-of-care
assessment form.

(1) The level-of-care assess-
ment form must indicate the client meets
the qualifying criteria by baving the fol-
lowing scores on all of the items indicated
[The client must meet all of the following
?;x c;'uem on the level-of-care assessment

rm}:
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Itém [Conditions/Procedures)

51 [Mobi lity/Ambulation]
53 [Transferring)

55 [Bathing)

56 [Dressing/Grooming)

59 (Eating]

60 [Toileting)

(2) (No change.

§27.415. ICF-MR/RC VIII Experimental
Class.

(a)-(b) (No change.)

(c) SBpplemental rate determina-
tion. In order to obtain a Level-of-Care VII
assignment, the ICF-MR/RC facility must
complete DHS’s level-of-care assessment
form for every Medicaid client living in the
facility. DHS reimbursement rates for the
ICF-MR/RC program vary according to the
assessed characteristics of each client. Bach
client is eligible for a base rate. The reim-
bursement rate for persons whose needs
require a significantly greater than normal
amount of care is composed of the base rate
plus one or more supplemental payment
rates, These supplemental payments are de-
termined on an individual basis when crite-
ria are met for selected items on DHS’s
level of care assessment form.

(1) The supplemental rate classi-
fication system. The ICF-MR/RC rate struc-
ture consists of a base rate and seven
separate supplemental amounts. The base
rate is based on the standard costs of pro-
viding care and active treatment in a six-bed
facility. The supplemental amounts target
specific characteristics of certain related
conditions that are known to require more
facility space or equipment, additional staff-
ing time, or additional professiorial staff
time.

gA) (No change.)

(B) The seven supplemental
rate classifications are based on the follow-
ing criteria on DHS’s level of care assess-
ment form:

(i) Supplement 514 is ap-
plicable when Item 74 = 4 or 5; and Item
§3 = 3 [Ttem 32 equals 5 or 6, and Item 33
equals 5].

(i) Supplement 515 is ap-

plicable when Item 51 = 4 or 5; and Item -

53 =4 or Item 44 and 45 = 4 [Ttem 32
“= \equals 5 or 6, and Item 33 equals 6, or Item
>52 equals 8.

(i) Supplement 516 is

Quatifying Score
51[6]

2]
n

L X ¥ YT ¥
$228 5"
LAV RS

mn

applicable when Item 56 = 4 or S [Item 37
equals 6]

(iv)  Supplement 517 is
applicable when Item 63 = 4; and Item 64
=3, 4, or § [Item 39 equals 6, and Item 40
equals 5 or 6 or 7).

(v)  Supplement 518 is
applicable when Item 71 = 4 or 5; or Item
72 = 4 or 5; or Item 73 = 4 or 5; or Item
74 = 4 or 5 [Item 82 equals 8 or 9, or Item
83 equals 7 or 8, or Item 85 equals 8 or 9,
or Item 86 equals 8 or 9].

(vi) Supplement 519 is
applicable when Item 74 = 7 [ltem 83
equals 9].

(vii) Supplement 520 is
applicable when Item 41 = 3 [ltem 64
equals 3].

(2){5 (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on July 6, 1983.
TRD-9325343

and Document Suppon .
Texas Department of
. Human Services

Proposed date of adoption: August 31, 1993

For further information, please call: (512)
450-3765

2 ¢ ¢
Chapter 4. Community Care
for Aged and Disabled

Medicaid Waiver Program for
Persons with Related Condi-
tions

e 40 TAC §48.2103

The Texas Department of Human Services
(DHS) proposes an amendment to §48.2103,
concerning participant eligibility criteria, in its
Community Care for Aged and Disabled
chapter. The purpose of the amendment is to
allow certain foster care children and Aid to
Families with Dependent Children recipients
to receive Community Living Assistance and
Support Services (CLASS) waiver services.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the

{61 .

proposed rule will be in effect there will be no
fiscal implications for state or local govern-
tt;:mn::aresmolenhmg‘ or administering

Mr. Raiford also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a resull of
enforcing the rule wil be to allow qualified
individuals to receive needed waiver services.
There will be no effect on small businesses.
There i no anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Questions about the content of the proposal
may be directed to Barbara Stegall at (512)
450-3228 in DHS's Community Care Section.
Comments on the proposal may be submitted
to Nancy Murphy, Agency Liaison, Policy and
Document Support-162, Texas Department of
Human Services E-503, P.O. Box 149030,
Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register.

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs and under Texas Cwil
Statutes, Article 4413 (502), §16, which pro-
vidas the Heakh and Human Services Com-
mission with the authority to adminisier
federal medical assistance funds.

§48.2103. Participant Eligibility Criteria.
(a) To be determined eligible by the
Texas Department of Human Services
(DHS) for waiver program services, an ap-
plicant must: ‘

(1)-(3) (No change.)

(4) be an individual who would
be financially eligible for Medicaid if resid-
ing in a Medicaid-certified institution. For
these individuals, the policies specified in
subparagraphs (A) and (B) of this para-
graph epply.

(A) Spousal impoverishment
provisions.

()-Gv) (No change.)

(B) Calculation of participant
copayment.
(i)-(i)) (No change.)

(i)  Participants must
pay the copayment amount to the provider

¢ Proposed Sections
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contracted to deliver authorized waive ser-
vices: or []

(5) be aun individual under age
19: .

(A) for whom the Texas
Department of Protective and Regulatory
Services (TDPRS) assumes financial re-
sponsibility for, in whole or in part (not
to exceed level II foster care payment);
and

(B) who is being cared for
in a family foster care home licensed or
certified and supervised by:

(i) TDPRS; or

(i) a licensed public or
private nonprofit child placing agency; or

(6) be a member of a family

Notification 'Pu:suant to the Insurance
Code, Chapter 5, Subchapter L

(Editor’s Note: As required by the Insurance
Code, Article 596 and 5. 97, the Texas Register
publishes notice of proposed actions by the Texas
Board of Insurance. Notice of action proposed
under Article 596 must be published in the Texas
Register not later than the 30th day before the
board adopts the proposal. Notice of action pro-

posed under Article 5.97 must be published in the *

Texas Register not later than the 10th day before

the Board of Insurance adopts the proposal. The

Administrative Procedure and Texas Register

Act, Texas Civil Statutes, Article 6252-13a, does

not apply to board action under Articles 5.96 and
597.

The compiete text of the proposal summarized
here may be examined in the offices of the Texas
Department of Insurance, 333 Guadalupe Street,
Austin, Texas 78714-9104.)

The State Board of Insurance, of the Texas
Department of Insurance at a Board meeting
scheduled for 1:30 p.m. August 19, 1993, in
Room 100 of the Texas Department of Insur-
ance Buiding, 333 Guadalupe Street in
Austin will consider the adoption of amend-
ments to the Texas Ganeral Basis Schedules
and the Texas Personal Lines Manual. These
amendments are made necessary because of
the withdrawal of the Texas Fire Record Sys-

that receives Medicaid as a result of qual-

ifying for AFDC.
(b)-(¢) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to

" tssued in Austin, Texas, on July 7, 1993.

TRD-9325357 Nancy Murphy
Section Manager, Policy
and Document Support

Texas Department of
Human Services

Proposed date of adoption: October 1, 1993

For further information, please call: (512)
450-3785

L4 L 4 ¢

tem as an acceptable and recognized rating
sysiem for applying debits and credis to the
fire premiums charged for risks located within
cities and towns in Texas. The amendments
consist of the elimination of rules goveming
the ‘method of determining a fire record for
individual cities and towns in Texas, con-
tained in the Texas General Basis Schedules
and the elimination of rules governing the
application of a fire record 10 risks insured
under a residential policy, as outlined ¥ the
Personal Lines Manual. Revised provisions
contained in House Bill 2, enacted by the
72rd Legislature, make the application of a
fire record system inappropriate and will pro-
duce excessive or inadequate premiums for
homeowners insurance. In addition, the de-
termination of fire records under the fire re-
cord system is not actuarially based and is no
longer reflective of the fire protection afiorded
a city or town.

Copies of the full text of the amendments are
available for review in the office of the Chief
Clerk of the State Board of Insurance, 333
Guadalupe Sireet, Austin, Texas 78714-9104.
For further information or fo request copies of
the fext, please conlact Angie Arizpe at (512)
322-4147, (refer to Reference Number P-
0693-14-1)

~ Texas Department of Insurance Exempt Filing

The notification is made pursuant to the In-
suranca Code, Article 5.96, which exempts it
from the requirements of the Administrative
Procedure and Texas Register Act.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
adoptw to be within the agency’s authority to

Issued in Austin, Texas, on July 9, 1953.

TRD-8325551 Linda K. von Quintus-Domn
Chiet Clark
Texas Department of
Insurance

For further information, please call: (512)
463-6328

L 4 ¢ ¢
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Withdrawn Sections

An agency may withdraw proposed acfion or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Reglster The notice is effective immediately upon filling or 20 days after filing. i
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Heg:ster and a notice of the withdrawal will appear in the Texas

Register.

TITLE 22. EXAMINING
BOARDS

Part XIV. Texas
Optometry Board

Chapter 273. General Rules

¢ 22 TAC §2734

The Texas Oplometry Board has withdrawn
from consideration for permanent adoption a
proposed amendment §273.4 which ap-
peared in the July 6, 1993, issue of the Texas
Register (18 TexReg 4378). The effective
date of this withdrawal is July 5, 1993.

Issued in Austin, Texas, on July 5, 1993.

TRD-9325288 Lole Ewald
Executive Director
Texas Optometry Board

Effective date: July 5, 1993
For further information, please call: (512)
835-1938
¢ 4 L 4
le 22 TAC §273.8

The Texas Oplometry Board has withdrawn
from consideration for permanent adoption a
proposed new §273.8 which appeared in the
July 6, 1993, issue of the Texas Register (18
TexReg 4379). The effective date of this with-
drawal is July 5, 1993.

Issued in Austin, Texas, on July 5, 1993.

TRD-9325289 Lols Ewald
Executive Director
Texas Optometry Board

Effective date: July 5, 1933
For further information, please call: (512)
835-1938
¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS
Part XXI. Texas State
Board of Examiners of
Psychologists

Chapter 473. Fees

® 22 TAC §473.5

The Texas State Board of Examiners of Psy-
chologists has withdrawn from consideration

for permanent adoption a proposed amend-
ment 10 §473.5 which appeared in the April 9,
1993, issue of the Texas Register (18
TexReg 2351). The effective date of this with-
drawal is July 27, 1983.

issued in Austin, Tekas, on July 6, 1993.

TRD-9325313 Rebecca E. Forimer
Acting Executive Director
Toxas State Board of
Examiners of
Paychologists

Effective date: July 27, 1983
For futher information, please call: (512)
835-2036
¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter G. Community
Mental Health and Mental
Retardation Centers

¢ 25 TAC §§401.463-401.465

The Texas Department of Mental Health and

Mental Retardation has withdrawn from con-

sideration for permanent adoption a proposed

new §§401. 463-401.465 which appeared in
the May 25, 1993, issue of the Texas Regis-
ter (18 TexReg 3344). The effective date of

this withdrawal is July 9, 1983.

Issued in Austin, Texas, on July 9, 1993.

TRD-9325518 Ann K. Utley

Chalr
Texas Department of

Mental Health and
Mental Retardation

Effective date: July 9, 1993
For further information, please call: (512)
465-4516

¢ ¢ ¢

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 3. Traffic Law .
Enforcement

Traffic Supervision
¢ 37 TAC §3.62

Pursuant to Texas Civil Statutes, Ardicle
6252-13, §5(0b), and 1 TAC §91.24(), the
proposed amendment to §3.62, submitted by
the Texas Department of Public Safety has
been automatically withdrawn, effective July
9, 1993. The amendment as proposed &p-
peared in the January 8, 1993, issue of the
Texas Register (18 TexReg 157).

TRD-8325545
K/ ¢ L4

¢ Withdrawn Sections
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