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proclamations.

Attorney General - summancs of requests for opin-
ions. opinions, and open records decisions.

Secretary of State - opinions hascd on the clection
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Texas Ethice Commission - summarics ol requests
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Emergency Sections - scctuons adopled by state
agencies on an emergency basis.

Proposed Sections - sections proposed for adop-
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cally withdrawn by the Texas Register six months aller
the proposal publication date.

Adopted Sections - scctions adopied following a
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Open Meetings - notices of open meetings.

fn Addition - miscellancous information required to
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is referenced by citing the volume in which the docu-
ment appears, the words TeaReg” and the beginning
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For example, a document published on page 2402 of
Volume 18 (1993) is cited as follows: 18 TexReg 2402,
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page 2in the lower-lelt hand corner of the page, would
he writicn 18 TeaReg 2 issue date,” while on the oppo-
site page, page 3, in the lower right-hand corner, would
be writien “issue date 18 TeaReg 3.7
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p.m. weekdays ut the Teaas Register oftice, Room 245,
Jumes Farl Rudder Building, 1019 Brazos, Ausun.
Material can be found using Texas Register indexes,
the Texas Administrative Code, sccuon numbers, or
TRD number.
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compilation of all fina state agencey rules published in
the Texas Register. | ollowing ity cliectve date. o rule
is colered into the Texas Administrative Code F.mer-
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inerim basis, are not coditicd within the TAC. West
Publishing Company, the official publisher of the TAC,
releases cumulative supplements to cach printed vol-
ume of the TAC twice cuch year.

The TAC volumes are arranged into Litles (using
Arabic numerals) and Parts (using Roman numerids)

The Titles are broad subject categorics into which the
agencics are grouped as o matter of coms eaience. Lach
Part represents an individual state agency. The Official
TAC ulso is available on WESTLAW, West's computer-
ized legal research seevice, in the TX-ADC database,
To purchase printed volumes of the TAC or o
inguire ubout WESTLAW access to the TAC call West:
1-800-328-9352,
‘The Tites of the TAC, and their respective Tille
numbers arc:
1. Administration
4. Agriculture
7. Banking and Sccurilics
10. Community Development
13. Cultural Resourocs
16. Iiconomic Regulation
19. Fducation
22, Fxamining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Salety and Comreciions
40. Social Scrvices and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach section is
designated by a4 TAC number. For example in the
citation 1 TAC §27.15:

I indicaws the tide under which the agency
appears in the Texas Administraive Code;. TAC stunds
for the Texas Administrative Code; §27.15 is the sec-
ion number of the rule (27 indicates that the section is
under Chapter 27 of Tille 1; 15 represents the individ-
ual scction within the chapter).

How to update: To find out if a cule has changed since
the publication of the cumrent supplement to the Tevas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in
the bluc-cover quarterly indexes 10 the Texas Register
Uanuary 22, April 16, July 13, and October 12, 1993).
In its sccond issue cach month the Texas Register
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the preceding month. 11 a rule has chunged during the
ume periad covered by the table, the rule’'s TAC
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Register page numbens, as shown in the following
example.

THILE 40, SOCIAL SERVICES AND ASSIS FANCE
Partl. Texas Depariment of Human Services

HTAC §3. 704, 950, 1820

‘Ihe Table of TAC Titles Affected 1» cumuluuive lor
cachvolume of the Texas Register (calendar year).

Update by FAX: \n up-to-dute Table of TAC Titles
Affected is availuble by FAN upon request. Please
specily the swate agency and the TAC number(s) you
wish to update. This service is froc 10 Tavas Register
subscribers. Please have your subscription number
ready when you make your request. For nen-
subscribers there wall be o fee of $2.00 per page (VISA,
MasterCard). (512) 463-5561.
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The Governor

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders issued by
the Govemor of Texas. Appointments and proclamations are also published. Appointments are published in
Chronolegical order. Additional information on documents submitted for publication by the Governor's Office can be

obtained by calling (512) 463-1828.

Appointments Made November
3, 1993

To be Comnussioner of Insurance for a
term expire September 1, 1999: J. Robert
Hunter, P.O Box 149104, Austin, Texas
78714. Mr. Hunter 1s being appointed to a
new position pursuant to Chapter 1, Insur-
ance Code, 1.33A

To be a member of the Board of Pardons
and Paroles for a term expire February 1,
1997- Donna D Gulbert, Route 10, Box
126. Humisville, Texas 77340. Ms. Gilbert
will be filling the unexpwred term of
Kenneth N Coleman of Huntsville, who
resigned.

To be a member of the Board of Pardons
and Paroles for a term to expire February
1. 1997 Donna D Gilbert, Route 10 Box
126, Huntsville, Texas 77340. Ms Gilbert
will be filing the unexpired term of Kenneth
N Coleman of Huntsville, who resigned.

To be a member of the Tenas Lottery
Commission for a term to expire February
1. 1995 Nola Jan Fisher Greaves, 4900
Pepperidge Place, Odessa. Texas 79761.
Ms. Greaves is betng appointed to a new
position  pursuant to House Bill Number
1587, 73rd Legslature.

To be a member of the Texas Lottery
Commission for a term to expire February
1. 1997 Anthony J. Sadberry, 12418 Mull
Ridge Drive, Cypress, Texas 77429, Mr
Sadberry 13 being appointed to a new posi-
tion pursuant to House Bill Number 1587,
73rd Legslature,

To be a member of the Teaas Lottery
Commtission for a term o eapue February
I, 1999: Richard P Daly, 5303 Presudio
Road, Ausun, Texas 78745, Mr. Daly 1s
being appomted 10 a new position pursuant
to House Bill Number 1587, 73rd Legisla-
ture,

To be a member of the Texas Connmission
on Jail Standards for a term 0 eapue
January 31, 1999 Cloyd Omis Hadnot, P O
Box 505, Hillister, Teaas 77024 M
Hadnot will be replacing Rolando V  del
Carmen of Huntsville, whose term expired

To be a member of the Nueces River Au-
thority Board of Directors for a term 1o
expire February 1. 1999 Alfredo Zamora
Jr., PO Box 303, Cotulla, Texas 78014

Mr Zamora will be replacing James
Gorman of San Antomio. whose term ex-
pired

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1. 1997: Janna Whatley
Williams, Route 1, Box 12 B, Odem, Texas
78370. Ms. Wilhams will be replacing S. N.
(Jimmy) Flores of Mathis, whose term ex-
pired.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1995 Paula S. Waddle,
341 Doddridge. Corpus Christi, Texas
78741. Ms. Waddle wull be filling the unex-
pired term of Dan O Dennis of Corpus
Christi. who resigned.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1997 Cleo Bustamante,
Jr.. 1003 Ninth Street, Carrizo Springs.
Texas 78834 Mr Bustamante will be re-
placing Albert Ivy of Carrizo Springs.
whose term eapired

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire  February 1, 1999, Parricia H
Sugarek, Route 1, Box 29, Skidmore, Teaas
78389. Ms  Sugarek will be replacing
Dolph Briscoe, 11 of Carrizo Springs.
whose term expired.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1999 George A Fuley
I, 3300 Ocean Drve, Corpus Chnsti,
Texas 78411 Mr Fuley is being reap-
pomted

To be a member of the Advisory Commis-
sion on State Emergency Communica-
tions fo1 a term eapire September 1, 1997
Bradford  Liugene Denton, 1320 Logan
Street. Round Rock, Teaas 78004 Mr Den-
ton will be filing the uneapired term of
Linda G Wells of Killeen, who 1s no longer
with Centel

To be a member of the Texas Commission
on Children and Youth for a term at the
pleasute of the Governor  Thaddeus Scout
Lott. St 3931 Holder Forest Drive, Hous-
ton. Teaas 77088 M Lou 1s bemng ap-
pomnted to a new posttion pursuant to Senate
Bill Number 153, 73rd Leguslature

To be a member o1 the Texas Commission
on Children and Youth for a term at the

pleasure of the Governor: Libby Doggett,
3800 Kennelwood Road. Austin, Texas
78703. Ms Doggett 1s being appointed to a
new position pursuant to Senate Bill Num-
ber 155, 73rd Legislature.

To be a member of the Texas Commission
on Children and Youth for a term at the
pleasure of the Governor: Betty Jo Hay.
7236 Lupton Circle, Dallas. Texas 75225.
Mrs. Hay is being appointed to a new posi-
tion pursuant to Senate Bill Number 153,
73rd Legislature.

To be a member of the Texas Commission
on Children and Youth for a term at the
pleasure of the Governor: James L.
Ketelsen, 10 South Briar Hollow Lane #7,
Houston, Texas 77027. Mr. Ketelsen is be-
ing appointed to a new position pursuant to
Senate Bill Number 153, 73rd Legislature.

To be a member of the Texas Commission
an Children and Youth for a term at the
pleasure of the Governor: Graciela Guzman
Saenz, 1103 Weaver, Houston, Texas
77023. Ms. Saenz is being appointed to a
new posttion pursuant 1o Senate Bill Num-
ber 155, 73rd Legislature.

To be a member of the Texas Commission
on Children and Youth for a term at the
pleasure of the Governor: Elizabeth M. Wil-
liams, 537 Elkins Lake, Huntsville, Texas
77340. Ms Wilhams is bemng appomted to
a new position pursuant to Senate Bill
Number 155, 73rd Legislature.

To be co-charrman of the Texas Commis-
sion on Children and Youth for a term at
the pleasure of the Governor Senator Jim
Turner This appomntment is being made
pursuant to Senate Bill Number 133, 73rd
Legislature

Appointments Made November
8, 1993

To be Comnussioner of lnsurance for a
term to eapired September [, 1999 Please
correct your records to show that Commis-
swoner Hunter's term wull expire on Febru-
ary 1, 1995 pursuant o House Bill Number
1401, 73rd Legislature

Issued i Austin, Texas. on November 12,
1993

TRD-9332007 Ann W Richards
Governor of Texas
] L J
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbolegy in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part IV. Office of the
Secretary of State

Chapter 71. Office of the
Secretary of State

Practice and Procedure
o | TAC §71.12

The Office of the Secretary of State proposes
amendmenis to §71 12, concerning faxed fil-
mngs and the credt card payment option for
documents filed with the secretary of state

The acceptance of credit cards necessitales
clanfication of the rule concerning credd card
and debt card payment oplions

Lorna Wassdorf, deputy assistant, Statutory
Filings Division, has delernined that for the
first five-year period the section is in effect
there will be no fiscal imphications for state or
local government as a result of enforcing or
admunistering the section

Ms Wassdorf also has determined that for
each year of the first five years the amend-
ment 1s n elfect the public benefit anticipated
as a result of enforcing the amendment will
be to provide flexibilty in payment methods
from the specific electronic transmission and
alternate payment gudelines as a way fo
expedite filing time There will be no effect on
small businesses There s no antcipated
economic cost to persons required to comply
with the section as proposed

Comments on the proposal may be submitted
toLorna S Wassdort, Deputy Assistant, Stat-
utory Fiings Dwision, PO Box 13697,
Ausiin, Texas 78711-3697

The amendment I1s proposed under the Texas
Business Corporation Act, Article 903, the
Texas Nonproft Corporation Act, Article
1396-9 04, and the Texas Limited Liability
Company Act, Article 803, which give the
secretary of state the authority to administer
these acts

The code aftfected by the amendment 1s the
Government Code. §405 031

§71 12 Faxed Fiings, Credie Card Puy
ment Option
(a)-(c) (No change)

(d) The Office ot the Secretary of
State requires users of the credit care pay-
ment option to pay the relevant statutory

fee or fees plus a processing cost [credut
card transaction charge]. The amount [of
the credit card transaction charge] to be
collected "per credit card transaction” in
connection with this [the secretary of state's
credit card] payment option is currently
[has been 1minally} set at 2.1% of the total
fees incurred The amount of this process-
ing cost [credit card transaction charge] 1s
subject to change, based on such factors as
incidental costs, including any set forth in
accordance with the existing contract(s)
[contract] between the Office of the Secre-
tary of State, the Texas State Treasury De-
partment, and the relevant financial
institution, For purposes of this rule, "per
credut card transaction” shall be defined as
simultancous payment of one or more fees
using a VISA or Mastercard or other valid
and current credit card designated by the
contract(s) [contract] then exisung between
the Office of the Secretary of State, the
Texas State Treasury Department, and the
relevant financial insutution. The basis for
[purpose of] the processing cost [credut
card transaction charge] 1s to recovery any
additional costs incurred by [retmburse]
the secretary of state in providing the pub-
lic with this alternate method for pay-
ment, including  costs [for the cost]
assessed by the relevant financial institu-
tion(s) [insutution in providing the credut
card or debit card payment option] The
secretary of state shall deposit all fees and
processing costs [credit card transaction
charges] collected under this [the credut
card] payment opuon in the Texas State
Treasury

(e) To uulize this [the credit card)
payment option for documents filed with
the secretary of state, the document sender
must either submut a completed credit card
payment form avalable from the secretary
of state or provide the following informa-
ton 1n written form

(1)-(3)

(0) the current percentage
processing cost based on [a credit card
transaction charge equal to | 9% of] the
total amount of tees wncurred 1n the transac-
uon

(No change )

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authordy to
adopt

Issued in Austin, Texas, on November 12,
1993.

TRD-9332087 Loma S Wassdor

Deputy Assistant, Statutory
Filings Dwision

Office of the Secretary of

State

Earliest possible date of adoption. December
20, 1993

For futher mformation, please call. (512)
463-5586

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATIONS

Part 1. Railroad
Commission of Texas

Chapter 9. Liquefied Petroleum
Gas Division

Subchapter A. General Appli-
cability and Requirements

¢ 16 TAC §§9.183-9.185, 9.187,
9.188

The Ralroad Commussion of Texas with-
draws proposed new §§9 183-9 185, 9 187,
and 9.188, relating to uniform protection stan-
dards, uniform safety requirements, LP-gas
storage and nstallation distance require-
ments, LP-gas storage prolection, and ap-
proved gauging devices, published in the
October 19, 1993, issue of the Texas Regis-
ter, and simultaneously proposes new
§§9 183-9 185, 9 187, and 9.188 relating to
the same subjects

The commussion proposes the withdrawal of
the sections because an incorrect chart relat-
ing to distance requirements in new §9 185,
was submitted and published.

The proposed new sections contain the same
language as pubhshed m the October 19,
1993, ssue of the Texas Register with the
exception of Table 1 in §9.185, relaing to
nuumum distance requiements for stationary
ASME or DOT containers Several typograph-
ical errors have also been comecled

Thomas D Petru, dwector, Liquefied Petro-
leum Gas Dwvision, has determined that for
the fust five-year penod the seclions are in
effect there will be fiscal implications for state
or local government as a result of enforcing
or administenng these sections, however,
due to the natwe of the proposed changes, it
1s impossible 1o specify the amount of that
impact

¢ Proposed Sections

November 19, 1993
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Mr. Petru also has delermined that for each
year of the first five years the sections are in
elfect the public benefit anticipated as a result
of enforcing the sections will be an increase
in compliance due to more clearly under-
standable rules and an increase in safety
afforded to the general public due to the up-
dated and revised safely requirements. THere
is an anticipated economic cost to persons
required to comply with the proposed sec-
tions; however, due to the nature of the pro-
posed changes it is impossible to specify the
amount of that impact

Comments on the proposal may be submiited
to Thomas D. Pelru, Director, Liquefied Pe-
troleum Gas Dwision, Railroad Commission
ot Texas, P.O Box 12967, Austin, Texas
78711-2967. Comments will be accepted for
15 days after publication in the Texas Regis-
ter. All comments received on the version of
the proposed new rules published in the Oc-
tober 19, 1993, issue of the Texas Register
will also be considered

The commission requests that interested
parties commeni specifically on language in
proposed new §9.185, relating to LP-gas stor-
age or installation distance requwements,
which refers to a minimum distance of three
feel between LP-gas automatic dispensers
and dispensers of other flammable fuels The
commission is interested in any comments
that suggest a distance greater than the three
foot requirement, such as 25 feet

The new sections are proposed under the
Texas Natural Resources Code, §113 051,
which authorizes the commission to promul-
gate rules and standards related to the LP-
gas industry and its operations, which will
protect or tend to protect the health, safely,
and welfare of the general public.

The new seclions implement or affect the
following stalutes, aricles, or codes.
§9.183-Texas Natural Resource Code,
§113.051; §9.184-Texas Natural Resource
Code, §113 051; §9.185-Texas Natural Re-
source Code, §113.051, §9.187-Texas Natu-
ral Resource Code, §113.051; §9 188-Texas
Natural Resource Code, §113 051.

$9.183. Uniform Protection Stundurd

(a) All LP-gas transfer systems and
storage containers, excluding automatic dis-
pensers, shall be protected from tampering
and damage and the protection shall be
maintained in good condition at all times
and in accordance with one of the three
standards set forth in this subsection. Porta-
ble DOT containers in storage other than
storage racks described in subsection (e) of
this section, referred to 1n subsection (d) of
this section, however, shall be protected in
accordance with paragraph (1) of this sub-
section. Automatic dispensers for general
public use shall be protected against colli-
sion damage in accordance with §9.1571(a)
of this title (relating to Protection of Dis-
pensers).

(1) Fencing.

(A) Fencing matenal shall be
chain link type with wire no smaller than
12-1/2 American wire gauge (n size

(B) Fencing shall be no less
than six feet in height at all points. Fencing
may be five feet in height when topped with
at least three strands of barbed wire, with
the strands no more than four inches apart.

(C) All uprights, braces,
and/or cornerposts of the fence shall be
composed of noncombustible material if lo-
cated within distances required for sources
of ignition or combustible materials re-
quired in Tables 1 and 2 of §9.185 of this
title (relating to L.P-Gas Storage or Installa-
tion Distance Requirements) of the enclosed
LP-gas transfer system or L.P-gas contain-
er(s)

(D) No opening in the railing
may exceed 36 inches.

(E) A minimum clearance of
24 inches shall be maintained between the
railing and any part of an LP-gas transfer
system or ccntainer. The two posts at the
ends of any railing which protects a bulk-
head shall be located at 45 degree angles to
the corners of the bulkhead

(F) Fencing which is located
more than 25 feet from any point of an LP-
gas transfer system or container is desig-
nated as perimeter fencing If an LP-gas
transfer system or container is located in-
side perimeter fencing and is subject to
vehicular traffic, it shall be protected
agamst damage according to the specifica-
uons set forth in paragraph (2) of this sub-
section

(G) The operating end of the
container (including all material handling
equipment and the entire dispensing system)
shall be completely enclosed by fencing

(H) Any ASME container or
manual dispenser originally manufactured
as a completely self-contained unit 15 ex-
empt from complying with the fencing re-
quirements of this section However, such a
self-contained unut shall still comply with
paragraph (2) of this subsection

(I)  Any container or manual
dispenser not originally manufactured as a
completely self-contained unit shall comply
with the fencing requirements unless ap-
proval is received from the commission
prior to installation. The request for ap-
proval shall be in wrting and shall specify
the manner 1n which the valves, fitings and
other appurtenances will be protected
against tampering by unauthorized persons,
including specifications for materials to be
used If approval is granted, the self-
contained unit shall still comply with the

requirements of paragraph (2) of this sub-
section.

(J) The gate in the fence
where a bulkhead is installed must be lo-
cated directly in front of the bulkhead. The
width of the gate shall be suificient to pre-
vent binding of the transfer hose(s) on the
gate posts and to insure breaking of the
bulkhead pipe risers(s) mpple(s) n the
event of a pull-away.

(2) Guardrails

(A) Where fencing 15 not
used to protect the installation as provided
in paragraph (1) of this subsection, then
valve locks, a means of locking the electric
control for the pump(s) or compressor(s), or
other suitable means shall be provided to
prevent unauthorized withdrawal of LP-gas.

(B) Vertical  supports  for
guardrails shall be a nummum of three-inch
schedule 40 steel pipe. or material with
equal or greater strength. The vertical sup-
ports shall be capped on the top and an-
chored below the ground a munimum of 18
inches 1n concrete, with a minimum height
of 30 inches above the ground. Supports
shall be spaced no more than four feet
apart

(C) The top of the horizontal
guardrailing shall be secured to the vertical
supports a minimum of 30 inches above the
ground. The horizontal guardrailing shall be
no less than three-inch schedule 40 steel
pipe, or material with equal or greater
strength. The horizontal guardrailing shall
be welded or bolted to the vertical supports
with bolts of sufficient size and strength to
prevent  displacement of the horizontal
guardrailing.

(D) No opening 1n the hort-
zontal guardrailing, except the opening di-
rectly in front of a bulkhead, may exceed 36
inches A means of temporarily removing
the horizontal guardrading and/or vertical
supports to facilitate the handling of heavy
equipment may be incorporated into the
horizontal guardrailing and vertical sup-
ports. In no case shall the protection pro-
vided by the horizontal guardrailing and
vertical supports be decreased. Transfer
hoses from the bulkhead shall only be
routed through the 45 degree opening in
front of the bulkhead. or over the horizontal
guardrailing

(E) A mimmum clearance of
24 inches shall be maintained between the
railing and any part of an LP-gas transfer
system or container The two posts at the
ends of any railing which protects a bulk-
head shall be located at 45 degree angles to
the corner of the bulkhead.

18 TexReg 8490
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(F)  The operating end of the
container (including all material haadling
cquipment and the entire dispensing system)
and any part of the L.P-gas transfer system
or container which is exposed to vehicular
traffic must be protected from damage by
the vehicular traffic. The protection shall
extend at least 24 inches beyond any part of
the [P-gas transfer system or container
which is exposed to vehicular traffic

(3) Fencing and Guardrails A
combination of the protection standards au-
thorized by paragraphs (1) and (2) of this
subsection shall not result tn less protection
than either standard

(4) Exemptions This subsection
does not apply to the following

(A) LP-gas systems and con-
tainers located at a private residence.

(B) LP-gas systems and con-’

tainers which service vapor systems, where
the aggregate storage capacity of the instal-
lation is less than 4,001 gallons, and where
the transfer system is not subject to vehicu-
lar traffic,

(C) LP-gas piping which
contains no valves and which complies with
the provisions of §9.959 of ths title (relat-
ing to Exterior Piping). and

(D) LP-gas storage contain-
ers located on a rural consumer's property
from which engine or motor fuel containers
are filled

(b) The provisions of this section
notwithstanding, the commission may re-

quire an installation to be protected 1n ac-
cordance with subsection (a) of this section
when evidence exists that because of excep-
tional circumstances, added safeguards are
needed to adequately protect the health,
safety, and welfare of the general public. If
a person owning or operating such an instal-
lation disagrees with the determination
made under this subsection, then that person
may request a public hearing on the matter.
However, until a decision is issued subse-
quent to a hearing on the matter, the instal-
lation shall either be protected in the
manner prescribed by the commission, or
closed with all product withdrawn from it

(c) Table 1 of this section specifies
requirements for signs at certain LP-gas
installations or storage areas and lettering of
certain LP-gas containers. The requirements
in Table 1, items 1, 2, or 3. do not prohibit
combining all lettering for the signs onto
one sign

¢ Proposed Sections

November 19, 1993

18 TexReg 8491



(o8ed 1xou uo panunuoc))

I FTdVL

soidde yuswarnboy = @

HSNd ‘ATVA

ADNIDYINAE INVJOUd -
punoi1gyoeq paJ Uo SIS MY ‘ySiy

SaYoUl Z 15e3] e SIaN9] Yum udig

(19suadsip ay3 jo
apis Sunerado yoes uo) gANVIOUd
- yS1y sayout g 1se9[ 1B SIONY|

INIONH 440 NYUNL

‘SSHO0Ud ONITTIA ONINNA
JILVOVA d49d LSN STATOIHIA
‘SHIAVTA NIdO ANV SLHOI'T

LOTId TTV HSINONILLXA -
Y31y youl 34 1SeD| 1B SI9NI| Yim udig

DNISSVIST UL ON - s1onaf yoerjq
SVO FTaVININV TI-ONINIVM
- SI9119] pa1 ‘punoidyoeq
-wWnulwnje 10 91Ym Uo ‘ysiy
soyoul ¢ 1Se3[ 18 SI9119] Yum udig

DNDIOWS ON - punoisyoeq
wnuIwne 10 aNym uo ‘y43iy
SoUoUl 7 1sed] 1e SI9119] pal Yim udig

" TRRG vonis Somig |
220 B reupeeyy |
LT IOC vonegRIsHt |
£ oSl Ay |

C POV D 100

.H - AN I6 335830}

S NSV Pasuary

‘ SIoteruc’)
JLOd Iqeuod
¥ m&«wﬁm aferong .

BOY

. Jasgadsyy MperOny

yuswasnboy

*

92 November 19, 1993 Texas Register

18 TexReg 8492



40 Suypf s2puys a8p.i0is yNq ‘Wrosounuod I £91°6§ Aq paanbas sv spvapyng pu Suiv.ipaons Aq parajoud

"SUIDINOD 240U 10 OM] SDY yoym Kippovf v 1 sayddy €

“d1qnd a1 o1 aq1sta &pas 3q oys puv punoSyavq oi ssouuod dipys wi aq Joys SuionaT z

suoyvjpisul ifipjiof

Q1ovdva 4a1m 21032.88p adout 4o suoyvd [0gy fo uouvyisur o) sayddy I

I ITGV.L €8I'68 OL STION

1 919VL

‘ON

(INV.L ¥O) YaNIVINOD

c® c® - Iaurejuod jo pua Sunerado
uo Y3y soyour g 1se9[ 18 Sunonog 1

OISd HHNSSTAd ONDBIIOM

) ) - Iaurejuod jo pua Jurerado
uo Y3y soyour Z 1sed 18 Juuona ‘H

93su291[ JO sweu Furesipur
7® 7® Y81y soyour ¢ 3sed] je JuLona| ‘0

(suedouiq ‘sueing ‘sen-q1 “5-9)

7® -® SJUSIUOD JO dInjeu Funesipur ysiy
SOYDUI § ISBI] JB ISUIRIUOD UO SIONYT I

o UL 00D | O PO 41008 T cameney |- |
KIFUOBRHRISUE |- ' NSV S9SuSarE | JOQ FeHUog . - 4
o UONJO aasudory | ¢ Jog (o aBeiog |- sesusdsi apemomny . yuowasnboy
£€81'68
ONIYALLTT/SNOIS

18 TexReg 8493

Proposed Sections

1993

’

November 19

¢



(d) Stationary ASME container(s)
and DOT portable container(s) that contain
LP-gas or have been used in LP-gas service
shall be stored or installed in accordance
with the distance requirements specified in
Tables | and 2 of §9.185 of this title (relat-
ing to LP-Gas Storage or Installation Dis-
tance Requirements).

(e) A storage rack may be used to
store 20 pound DOT portable or forklift
containers Welding shall be used to con-
struct the storage rack, and 1t shall be con-
structed of a minimum.

(1) 18 gauge rolled perimeter
members with 13 gauge expanded metal
steel panel;

(2) 18 gauge steel roof, and

(3) padlock loop (welded on)
The storage rack shall also meet the Occu-
pational Safety and Iiealth Admunistration
(OSHA) standards

(f) A storage rack with a solid steel
back constructed of a mimimum 18 gauge
steel may be located against a combustible
wall

(8) A storage rack used to store
20-pound DOT portable containers that 15
not installed against the wall of a building
shall be protected against vehicular damage
by

(1) meeting the guardrail re-
quirements of subsection (a)(2) of this sec-
tion; or

(2)  substituting guardposts in
lieu of guardrails if

(A) the guardposts are a min-
imum three-inch Schedule 40 <teel pipe,
capped on top and anchored 1n concrete a
muimum of 30 inches below ground with a
mimimum height of 30 inches above the
ground, or

(B) in the event the
guardposts cannot be anchored 1n cencrete a
mimmum of 30 inches below ground. they
are constructed of a muumum of four-inch
Schedule 40 steel pipe attached by welding
to an eight-inch by eight-inch steel plate a
muumum of 1/2-inch thick The guardpost
and steel plate shall be installed so that they
cannot be displaced

(h) All service valves on DO'T por-
table contawners that are 1n storage shall be
in the closed posiuon at all tumes

(1) Any DOT portable container in
storage. except those in storage racks or at
single family dwellings used as private resi-
dences, shall pe v losed by fencing meet-
ing the requirements of paragraph (2) of
subsection (a) of .5 section This does not
apply to DOT portable contamer(s) that

18 TexReg 8494 November 19, 1993

have been used 1n LP-gas service but are
not awaiting use or resale.

(J) DOT portable containers may be
used but not stored inside a building when
the contaner 15 required as a fuel supply
container for approved torches being used
in the construction, repair, or improvement
of the building or structure and its fixtures
and equipment, or for other industrial uses.
Such installation shall comply with the fol-
lowing additional requirements

(1) The regulator shall be con-
nected directly to the contatner valve(s)

(2) Containers shall not have an
aggregate or individual water capacity in
excess of 250 pounds.

(3)  Such containers, while being
used n a building, shall not be placed so
that they are subject to excessive rises in
temperature, mechanical injury, or 10 tam-
pering by unauthorized persons.

§9 184 Umform Safety Requirements
(a) General

(1) Open flames and other
sources of igntion No source of igntion
may be located within the vicinity of an LP-
gas contawner or an LP-gas transfer system
except 1in accordance with the distances set
forth in Table 1. 2, or 3 of §9.185 of this
utle (relating to LP-Gas Storage or Installa-
tion Distance Requirements)

(2) Combustble materials ‘The
vicinity of a stationary LP-gas container and
transfer or dispensing equipment shall be
kept clear of all types of combustible mate-
rials as specified in Table 1, 2, or 3 of
§9 185 of this title (relaung 1o LP-Gas Stor-
age or Installation Distance Requirements)

(3) Storage of LP-gas next to
flammable liquids. Suitable means shall be
taken by provision of a dike, diversion
curbs, and grading 1o prevent the accumula-
uon of flammable Liquids such as gasoline,
diesel, etc . under LP-gas storage contain-
ers. LP-gas containers shall not be located
within a dike area The minimum separation
between LP-gas contatners, automatic dis-
pensers or manual dispensers and flamma-
ble hquid containers shall be as specified 1n
Table 4 of §9 185 of this utle (relaung to
LP-Gas Storage or Installatuon Distance Re-
quirements)

(4) Exunguishers required. Each
L.P-gas service station or portable DOT con-
taner filling installauon shall be provided
with at least two hand fire exunguishers,
one of a type and size not less than five
pounds capacity, and one of 15 or 20
pounds capacity, suttable for exunguishing
LP-gas fires Extinguishers shall be fully
charged at all umes and shall be kept in
good working condition

o TexasVRvgiklcr .

(5) Transfer or dispensing  of
LP-gas During the transfer or dispensing of
L.P-gas, excluding dispensing from an awto-
matic dispenser, which includes the time
period from connection to disconnection, at
least one person shall remain 1n the immedi-
ate vicinty of the transfer or dispensing
equipment in a position to monitor the flow
of fuel and to control the transfer or dis-
pensing equipment

(6) Lafung lugs Lifting lugs n
good repair on an ASME container filled 10
no more than 5 0% of its maximum water
capacity may be used for lifung or lower-
1ng. Additional means of lifung or lowering
shall be utilized when lifting or lowering an
ASME  container comtaining more than
50% of its maximum water capacity

(7) Contamuation  Any trans-
port, stationary, portable. mobile fucl, or
motor fuel container that may have con-
tained product other than LP-gas shall he
thoroughly cleaned and purged prior to n-
troducing LP-gas 1nto such container Only
grades of LP-gas detlermined to be “non-
corrosive” may be introduced 1nto any con-
tainer. "Non-corrosive” means the corro-
siveness of the gas does not exceed the
limtation for classificauon 1 of the Amen-
can Society of ‘Testing Material (ASTM)
Copper Strip Classifications when tested in
accordance with ASTM D 1834-64, "Cop-
per Strip Corroston of Liquefied Petroleum
(LP) Gases.” LP-gas may not contain anhy-
drous ammonia, hydrogen sulfide. or any
other contam:nant

(AY If it 15 known or sus-
pected that the LP-gas has been or may be
contamunated, the person responsible for the
contamtnation shall have one or more of the
test(s) contained 1in "Liquetied Petroleum
Gas Specificauons for Test Methods, Gas
Processors Association (GPA) 2140" per-
formed by a testing laboratory or individual
qualified to perform the test(s) The com-
mission may request information necessary
to determune the qualification of any testing
laboratory or individual

(B) 'The test results shall cer-
tty whether the LP-gas 15 contaminated or
corrosive, whether the use of the LP-gas in
the container(s) will damage either the sta-
tionary or non-stationary contaner(s) or the
contaner valves, fitings or appurtenances.,
or whether the contaminated product or
contwner or container valves, fitungs, or
appurtenance  will endanger the health,
safety, and welfare of the general public

(C) Based on the test results,
the commission may require that the LP-gay
be removed immediately from the container
or that the container be removed immedi-
ately from LP-gas service




(8) TTransfer hoses  LP-gas
transfer hoses on LP-gas transports shall not
be routed in or through any building for the
purpose of servicing an 1.P-gas container

(9) Lighting. If LP-gas transfer
operations arc routinely conducted during
other than daylight hours at any LP-gas
installation having an aggregate water ca-
pacity of 8,000 water gallons or greater,
sufficient light shall be provided to ensure a
safe transfer operation

(10) lLength of flexible connec-
tors Flexible connectors, other than LP-gas
transfer hoses in excess of 3/4-inch in diam-
eter shall not exceed 42 inches in length and
shall not be used in licu of pipe fittings to
change direction in liquid or vapor piping

(11) Pull-away device Each LP-
gas private or public motor/mobile or fork-
hft refucling tnstallation which includes a
liquid dispensing system shall incorporate
nto that dispensing system a pull-away de-
vice. This requircment is not applicable to
the LP-gas transport transfer operation at a
bulk storage installation.

(12) Support of aboveground
containers. All LP-gas storage containers,
except skid containers, shall be provided
with substantial masonry or noncombustible
structural supports on a firm masonry foun-
dation so that the bottom of the container 15
not in contact with the ground The use of
tile or hollow brick is not permitted.

(A)  Except as modified by
the note set forth in subparagraph (ii) of this
subparagraph, aboveground containers shall
be supported as follows.

(1) All horizontal station-
ary LP-gas containers in excess of 1,200
water gallon capacity shall be supported
through an arc of 120 degrees (which 15 60
degrees either side of vertical based on the
center line at the bottom of the container) so
as to prevent the concentration of excessive
loads on the supporting portion of the shell
The mounting shall be 1n such a manner as
to permit expansion and contraction of the
container and mounting due to fluctuations
in temperature  Structural metal supports
may be employed when they are protected
agawnst fire. ‘That portion of the container in
contact with the foundation or saddles shall
be protected against corrosion.

(1) When nstalled for
use, containers shall not be stacked one
upon another except when designed by the
manufacturer for stacking The outside bot-
tom of a container shall not be more than
five feet above the ground unless a greater
distance 1 recommended by the manufac-
turer If the container 15 installed more than
five feet above the ground, it shall be sup-
ported to avoud displacement of the con-
tainer

(B) Contaners originally
manufactured to be installed in a vertical
position may be installed vertically, pro-
vided that such a container is mounted in
accordance with sound engineering prac-
tices approved by a Registered Professional
Engineer

(I3}  Painting of containers. All
ASME containers, except vaporizer and
motor/mobile fuel containers mstalled in ac-
cordance with Subchapter G of this chapter
(relating to Dvision V), shall be painted
white or aluminum, LP-gas transports shall
be painted in accordance with §9 512 of this
title (relaung to Painting)

(14) lettering, marking, and
numbering of containers. All containers
shall be lettered, marked, or numbered 1n
accordance with the requirements set forth
in Table | of §9.183 of this utle (relating to
Uniform Protection Standards)

(15) Covering 1.P-Gas Contain-
ers. No canopies or covenngs are allowed
over any LP-gas container or over loading
and unloading areas where LP-gas transport
transfer operations are performed Non-
combustible wind breaks and other weather
protection may be installed to provide em-
ployees and customers protection against
the elements of weather, but shall not be
installed over any poruon of an LP-gas
contamer.

(16) Underground containers A
container designed for underground installa-
tion only shall not contain Liquid fuel at any
time the container 1s aboveground or uncov-
ered

(17) Identificanon of nstalla-
uons. Upon completing the nstallauon of
an LP-gas container. except those used for
bulk storage or retatl DOT contamner fill-
ing/service station installations, the licensee
making the installanon shall attach to the
container a tag of metal or other permanent
material indicating the name of the LP-gas
licensee, current LP-gas license number,
and the year installed For requirements re-
garding 1dentification of conversions of mo-
tor vehicles, see §9 771 of this utle (relating
to Identsfication Labels)

(b) Valves

(1) Valves m closed position
Except in vaporizers and vapor systems, all
vapor and liquid contamner shutoff valves
shall be kept tn the fully closed posttion
when the LP-gas instailation 15 unattended

(2) Hydrostatc reliet valve Any
closed portion of liquid piping or hose de-
signed 1o operate up to 350 psig shall be
equipped with a hydrostaue relief valve
having a pressure setung of not less than
400 psig or more than 500 psig, or a bypass
valve mstalled according to the manufactur-
er's wstructions  Liquid piping or hose de-

signed to operate above 350 psig shall be
equipped with a hydrostatic relief valve
having a pressure setting of not less than
110% or more than 125% of the system
design pressure, or a bypass valve installed
according to the manufacturer’s instruc-
tions. Hydrostatic relief valve discharge
shall be directed or vented so that any gas
released will not directly impinge upon con-
tainers, any part of a vehicle, adjacent per-
sons or vehicles, or the inside of the
passenger or luggage compartment of a ve-
hicle.

(3) Contamner filling and vapor
return outlet requirements Filling and vapor
return outlets shall be provided with valves
to prevent back flow

(4) Container discharge outlet
requirements. The discharge outlet shall be
provided with an excess flow valve or an
internal valve(s) with excess flow capabili-
ties

(5) Other container outlet re-
quirements, All other outlets to containers,
except rehef valves, filling connections, and
liqud level gauging devices shall be
equipped with excess flow valves

(6) Excess flow valve design re-
quirements Excess flow valves, where re-
quired by these standards, shall be designed
to close automatically and shut off the gas
or hquid flow in case

(A) the flow through the
valve exceeds a predetermined rate, which
must be less than the pipe line capacity to
and from such excess flow valve; or

(B) the pressure on the nlet
side of the excess flow valve exceeds by a
certain designated number of pounds per
square inch the pressure in pounds of the
outlet of such valve

(7) Excess flow valve bypass re-
quurements Excess flow valves may be de-
signed with a bypass. not to exceed a
Number 60 drudl size opening. to allow
equalization of pressure

(8) Location of excess flow and
back-pressure check valve An excess tlow
and back-pressure check valve, where re-
quired by these standards, shall be located
inside the contaner or at a point outside
where the piping enters the container, in the
latter case, installaton shall be made such
that any undue strain beyond the excess
flow or back-pressure check valve will not
cause breakage between the contamner and
such valve An excess flow valve must be
installed 1mmediately upstream  from the
potnt at which manual dispenser 15 con-
nected to the supply piping. Gauging de-
vices which do not wnvolve the flow of
liquid or which are constructed so that out-
ward flow of container contents shall not

* El’l:oposed Sections  November 19, 1993
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exceed that passed by a Number 54 drill
size need not be equipped with an excess
flow valve.

(9) Location of shutoff valves.
All connections to containers except pres-
sure relief connections, gauging devices,
filler valves and vapor return valves shall
have shutoff valves located as close to the
container as practicable.

(c) Pumps.

(1) Pump and Pump Accesso-
rics. Only positive displacement pumps,
equipped with a proper operating pressure

I8 TexReg 8496 November 19, 1993 Texas Register

activated bypass valve installed in accord-
ance with the manufacturer’s instructions
shall be used 1n LP-gas service.

(2) Pump and manual dispenser
mounting Pumps and manual dispensers
shall be secured aganst displacement and
shall be mounted on a noncombustible sup-
port or base.

(3) A retail operated DOT porta-
ble container filling installation and/or ser-
vice station installation shall be equipped
with a pump. A remote control shall be
provided outside the dispensing device so
that the source of power to the pump may

be readily shut off in the event of an acct-
dent

SO.USS. LP Gays Storage or Invtallation Diy
tance Requirements.

(a) LP-gas containers  shall  be
stored or installed 1n accordance with the
distance requirements specified in Table |,
2 or 3 of this section. Containers used on
operating industrial lift trucks may be stored
inside buildings, but are limited o those
containers actually in use on the industnial
lift truck The operating industrial lift truck
shall be stored in an area that will reduce
the likelihood of an accident
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{b) No stationary LP-gas slorage
container shall be placed in any area di-
rectly beneath an electric transmission or
distribution line (does not include a cus-
tomer service linc) and that area which is
six feet to either side of the line. If this
distance is not adequate to prevent the bro-
ken ends of the electric transmission line(s)
and voliage from contacting the LP-gas
container in the event of breakage of any
conductor, then other suitable means of pro-
tection designed and constructed so as to
prevent such contact with the container may
be used if approval is received from the
commission. The request for approval must
be in writing and specify the manner in
which the container will be protected from
contact, including specifications for the ma-
terials to be used. If approval is not re-
ceived from the commission, the container
must be located a sufficient distance from
the transmissior line to preveat such con-
tact.

(c) An LP-gas liquid dispensing in-
stallation other than a retail operated DOT

I8 TexReg 8502

;\'d;‘—c'_n-l‘b;c_r-la,mﬁ_i_EA”Tcxas chi.slcr; o«

portable container filling/service station in-
stallation need not have a pump, provided
that the storage container(s) are located one
and one half times the required distances as
shown in Table 1, 2, or 3 of subsection (a)
of this section.

(d) Any LP-gas container con-
structed prior to 1970 which has an odd-
numbered water gallon capacity (e.g.. 517
water gallons instead of 500 water gallons)
that is not more than 10% greater than the
standard water gallon capacity may be in-
stalled utilizing the minimum distance re-
quirement based on the standard water
gallon capacity.

§9.187. LP-Gus Storage Bulkhead Protec-
tion.

(a) Each LP-gas stationary installa-
tion of 4,001 gallons or more aggregate
waler capacity installed on or after February
1, 1994, shall incorporate in its design verti-
cal bulkheads installed not less than ten feet
from the container for liquid and vapor
return piping installed not less than ten feet
from the container. Additionally, pneumatic

or cable activated emergency shutoff valves
(ESVs) shall be used for liquid piping and
vapor return piping. See Figure | of this
section for design requirements. A horizon-
tal bulkhead shall not be made into a verti-
cal bulkhead. The top of the crossmember
of a vertical bulkhead shall not be more
than 28 inches above ground level. Each
bulkhead at a licensee location shall include
liquid and vapor transfer hose, and only one
transfer hose may be attached Lo each pipe
riser. Non-licensee installations are not re-
quired 1o provide liquid and vapor transfer
hoses if the liquid and vapor pipe risers are
equipped with a filler valve on the lLiquid
pipe riser and a vapor return valve on the
vapor pipe riser threaded directly mnto the
elbow or other similar fitting described in
subsection (b)(1) of this section. NOTE:
This section shall not apply where the liquid
and vapor return transfer hoses are con-
nected directly to a 1 3/4-inch or less acme-
threaded filler and vapor return valve when
the valve(s) are installed directly into the
container.
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(b) Bulkheads shall be anchored in
reinforced concrete to prevent displacement
of the bulkhead, piping, and fittings in the
event of a transport pull-away while the
transfer hose is connected. Bulkheads shall
be constructed by welding and the follow-
ing materials or their equivalent or greater
shall be used:

(1) six-inch steel channel iron;

(2) legs of four inch Schedule
80 piping;

(3) top crossmember of six-inch
standard weight steel channel iron. If chan-
nel iron is used for the crossmember it shall
be installed so that the channel portion of
the channel iron is pointing downward, to
prevent the accumulation of water;

(4) kick plate of 1/4-inch steel
plate installed a minimum of ten inches
from the top of the bulkhead crossmember.
A kick plate is not required if the
crossmember is constructed so as to prevent
torsional stress from being placed on the
piping to the pipe riser(s);

(5) a Schedule 40 pipe sleeve or

3,000 pound coupling installed between the
9lop crossmember and the kick plate by
means of welding to the crossmember and
kick plate. If a sleeve is used it shall have a
clearance of no more than 1/4-inch for the
piping to the pipe riser, and the piping shall
terminate through the bulkhead with a
Schedule 80 pipe collar. a8 12-inch length of
Schedule 80 threaded (not welded) pipe
riser (nipple). and an elbow or other fitting
between the bulkhead and hose coupling. If
a 3,000 pound coupling is used, no collar is
required; however, the requirement for a
12-inch length of Schedule 80 threaded (not
welded) pipe riser (nipple) and an elbow or
other fitting between the bulkhead and hose
coupling is required. The purpose of the
elbow or other simular fitting is to direct the
transfer hose from vertical to prevent bind-
ing or kinking of the hose The elbow or
other fitting(s) shall meet the requirements
set forth in Subchapter 1 of this chapter

(relaung to high pressure pipe fitungs)

(c) Emergency  shutoff  valves
(ESVs) shall be installed 1n fixed piping of

18 TexReg 8504
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the transfer system upstream of the bulk-
head and within four feet of the bulkhead
with a flexible wire braided hose not more
than 24 inches long installed between the
ESVs and the bulkhead.

(1) ESVs shall be installed ac-
cording to the manufacturer's instructions.

(2) ESVs shall incorporate all of
the following means of closing:

(A) automatic  shutoff
through thermal (fire) actuation using fus-
ible elements with a melting point not to
exceed 250 degrees Fahrenheit;

(B) manual shutoff at the in-
stalled locations; and

(C) manual shutoff from a
remote location. Remote controls shall be
connected to each ESV. Emergency remote
controls shall be conspicuously marked ac-
cording to the requirements of Table | of
§9.183 of this title (relating to Uniform
Protection Standards) and shall be located
and maintained to be readily accessible in
emergencies.

(3) ESVs or back-flow check
valves shall be installed 1n the piping sys-
tem in such a manner that any break result-
ing from a pull-away will occur on the
transfer hose side of the bulkhead and the
valve and piping on the container side of
the bulkhead will remain intact.

(d) Where the flow of liquid LP-gas
is from a transport o a container in one
direction only. a back-flow check valve
may be used in lieu of an ESV in the fixed
liquid piping, provided the back-flow check
valve has a metal-lo-metal seat or a pnimary
resilient seal with a sccondary metal seat
not hinged with combusuble matenial Use
of a back-flow check valve in liquid piping
docs not eliminate the need for an ESV in
the vapor piping.

(e) ‘The bulkhead(s) and ESVs shall
be kept 1n proper workung order at all tmes
in accordance with the manufacturer’s -

structions and the LP-Gas Safety Rules If
the bulkhead(s) and ESVs are not in proper
working order in accordance with the manu-
facturer's instructions and the LP-Gas
Safety Rules, the installation shall be imme-
diately removed from LP-gas service and
shall not be operated unul the necessary
repairs have been made.

§9.188. Gaugmg Devices and  Pressure
Gauges

(a) All American Society of Me-
chanical Engineers (ASME) LP-gas con-
tainers shall be equipped with a fixed or
rotary tube liquid level gauging device. Re-
fer 10 §9.184(c)(5) of this utle (relaung to
Uniform Safety Requirements) regarding
container opemings in which hiquid level
gauging devices are installed Such devices
shall be readily accessible and shall be used
at the time of the filling operation to ensure
the container is not filled in excess of the
maximum permitied filling density as re-
quired in §9.167 of this title (relating to
Filling Density) Refer to §9.923 of this title
(relating to Appendix C) for the method of
calculating the length of fixed tube If apphi-
cable, see Figure | of this section for quick
reference to determine the maximum per-
mitted filling density for aboveground and
truck containers over 1. 200 gallons, Gaug-
ing devices of the fixed or rolary tube type
may be used without the installation of an
excess flow valve, provided the bleed valve
opening is not larger than a Number 54 dril}
size This subsection does not apply to
ASME direct-gas fired vaporizer containers
as noted in §9.203(a) of this utle (relaung to
Direct Gas-Fired Vaporizers)

(b) All stauonary ASMLE con-
structed LP-gas containers having a water
capacity of 2,000 gallons or more shall be
equipped with a pressure gauge which s
readable and in proper operaung condition
A container opening to which a pressure
gauge 15 attached need not be equipped with
a shutoff valve or excess flow valve if the
opening 15 no larger than a Number 54 dull
size opening and 1s piped to the vapor space
ol the contamner
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This agency hereby certifies that the proposal has been reviewed by legal counsel and found to be within the agency's authority to adopt

Issued in Austin, Texas, on November 15, 1993

TRD-99332120 Mary Ross McDonald

Assistant Director Legal Division-Gas Utilies/LP Gas

Rallroad Commussion of Texas

Earliest possible date of adoption: December 20, 1993
For further information, please call: (512) 463-7008

TITLE 19. EDUCATION

Part II. Texas Education
Agency

Chapter 89. Adaptations for
Special Populations

Subchapter E. General Educa-
tional Development
* 19 TAC §89.120

The Texas Education Agency (TEA) pro-
poses an amendment to §89 120, concerning
the equivalency examination pilol program
The program is designed to help prepare
students at risk of dropping out of school to
take a high school equivatency examination.
The amendment complies with Senate Bill
393 by removing the expiration date of the
program

Mr. J.R. Cummings, executive depuly com-
missioner for education of special populations
and adults, has determined that for the first
five-year period the rule is in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the rule

Cummings and Criss Cloudt, associate com-
missioner for policy planning and evaluation,
have determined that for each year of the first
five years the rule 1s in effect the public bene-
fit anticipated as a resull of enforcing the rule
will be that approximately 200 existing equiv-
alency examination pilot programs will con-
tinve to operate wrthout interuption There
will be no effect on small busnesses There
1S no anticpated economic cost o persons
who are requred to comply with the rule as

proposed

Comments on the proposal may be submitied
to Criss Cloudt, Policy Planning and Evalua-
fion, 1701 Norlh Congress Avenue, Austin,
Texas 78701, (512) 463-9701 All requesls
for a public heanng on the proposed amend-
ment submitted under the Admuustiative Pro-
cedure Act must be recewed by the
commissioner of education not more than 15
calendas days after notice ol a proposed
change in the rule has been published in the
Texas Register

The amendment 1s proposed under the Texas
Education Code, §11351, which authoiizes
the State Boaid of Education to promulgate
rules concerning an equivalency examination
pilot program

$89 120
Program

(a)-(b)

Equnalency  Examinanon Prot

(No change)

18 TexReg 8506 November 19, 1993

[(c) Approved applications to oper-
ate an equivalency examunation pilot pro-
gram expire September 1, 1993}

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt

Issued n Austin, Texas, on November 15,
1993

TRD-9332109 Cniss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Earliest possible daie ot adoplion Decemtses
20, 1993

For further nformation, please call (512)
463-9701

¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part XXIV. Texas Board
of Veterinary Medical
Examiners

Chapter 573. Rules of
Professional Conduct

Other Provisions
e 22 TAC §573.64

The Texas Board of Vetermary Medical Ex-
ammers proposes new §573 64, concerning
continung education requuements, which
specties the number of continuing education
hours requued 1o renew a velernary license,
speciies what is acceptable hours, and the
means of reporting to the Board

Ron Allen, executive dreclor, has determined
that for the fust five-year penod the section I1s
n effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administesing the section

Mr  Allen also has deternuned that foi each
year of the fust tive years the section 1s n
eltect the public benelit anticipated as a resull
of enforcing the section will be to ensure that
practiioners are aware ol current advances n
the field of vetennary medicine The cost of
comphance with the section for small
businesses will be muumal since velerinan-
ans akeady obtam contmuing education on
an annual basis 1S excess ol what 1s now
mandatory The anticipated econonuc cost 1o
persons who are requwed to comply with the
section as pioposed will be mimimal since
DVMs curently obtamn CE hours in excess of
what 1s now required

Teaus Register o

Comments on the proposal may be submitted
to the Texas Board of Veterinary Medical
Examiners, 1946 South IH-35, Suite 306,
Austin, Texas 78704.

The new section 1s proposed under Texas
Cwvil Statutes, Article 8890, §7(a), which pro-
vide the Texas Board of Vetennary Medical
Examiners with the authorty to make, alter,
or amend such rules and regulations as may
be necessary or desirable to carry into eftect
the provisions of this Act.

§573 64. Contumang Education  Require
ments.

(a)  Requirements

(1) Effective for the 1995 re-
newal cycle, 15 attendance hours of accept-
able continuing education will be required
annually for renewal of all types of Texas
licenses Licensees who successtully com-
plete the Texas State Board Exammnauon
will be allowed to substitute the examuna-
uon for the continuing education require-
ments of that particular year

(2) Required continumng educa-
tuon hours must be obtamed durning the
twelve-month period immediately preceding
the submission for license renewal Con-
unuing educauon hours may be used for
only one rencwal period

(3) Hardship extensions may be
granted by appeal 10 the Executive Director
of the Texas Board of Veterinary Medical
Examiners  Should such extension  be
granted, 30 hours of conunuing education
shall be obtained tn the two-year period ol
ume that includes the year of insutficiency
and the year of extension Documientation
ol the required conunuing education re-
ceived will be required tn these cases, and
must be filed with the Board by March st
of the second year of the hardship period

(b) Proof of Contnumy Education
‘The ficensee shall be required 10 sign g
stalement on the hicense renewal form at-
testing to the fact that the required continu-
mg education hours have been obtamed i
shall be the responsibiity of the hicensee to
mamtan records which support the swoin
statements  Such records may include con-
tunuing education cettificate. attendance ie-
cords signed by the presenter, and receipts
for meeuny registratien tees These docu-
ments must be maintained tor the last thice
compicte renewal cycles and will be pro-
vided for inspection to Texas Board of Vel-
cunary  Medical  Laxaminers invesugators
upon request




(c) Acceptable Continuing Educa-
tion Acceplable continuing education hours
will be considered by the Board io be hours
earned by participation in meetings spon-
sored by the American Veterinary Medical
Associatuon, AVMA's affiliated state veter:-
nary medical associations andfor their con-
unuing education organizations, AVMA
recognized specialty groups, regional veteri-
nary medical associations, local veterinary
medical associations, and veterinary medi-
cal colleges Other offerings of continuing
education hours may be approved by the
Board Secretary and Executive Director.

(d) Distribution of Continumng Ed-
ucation Hours. Not more than five hours of
required continuing education may be de-
nived from correspondence courses, nor will
more than {ive hours of practicc manage-
ment be acceptable. Continuing Education
obtained as part of a disciplinary action s
acceptable credit towards the toal of 15
hours required annually

This agency hereby certiies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authouty to
adopt

Issued  Austin, Texas, on November 12,
1993

TRD-9332073 Ron Allen
Executive Director
Texas Board of Vetennary

Medical Examiners

Eailiest possibie date ol adoption December
20, 1933

For futher mtormation, please call (512)
447-1183

* ¢ *
® 22 TAC §57).05

The Texas Board of Velennary Medical Ex-
anuners proposes new §573 65, concennng
Defuutions, wiuch will define teims utihized m
the revised Veteunary Licensing Act

Ron Allen, execulive diector, has deteinuned
that tor the I st five-yeas peiod the section 1s
m eflect there will be no fiscal implications lot
slate o local goveinment as a tesult of en-
foicmg o adnwusienng the secticn

M Allen also has determined that for each
yeaw of the fusl five yews the section is
eltect the public benelt anticipated as a result
of enforcmg the sechon will bo to ensue that
consumers as well as members of the pioles
sion ae aware of the delitions o vanous
terms tefened to in the 1evised Veteimay
Licensinyg Act There will be no effect on small
busmusses Thete 1s no anticpated econonic
cost to persons who are iequeed to conply
with the section as poposed

Comments on the proposal may be subnutied
to the Texas Bowd of Velennay Medkal
Exanners, 1946 South IH-35, Sute 306,
Austin, Texas 78704

The new section is poposed under Texas
Civil Statutes. Article 8890, §7(a). which o-
vide the Texas Board of Vetesnary Medical
Exammeis with the authoity 1o mahke, alter.
o amend such rules and iegulations as imay

be necessary or deswrable to carry into eftect
the provisions of this Act.

8873.65. Definitions.  The following words
and terms, when used in this section, shall
have the following meanings, unless the
context clearly indicates otherwise

(1) Accepted Livestock Man-
agement Practices-(Article 8890, §3(a)(2)) -
Accepted livestock management practices
ar¢ defined as those involving animals
raised or produced primantly for food. fiber,
or other products for human consumption
Those pracuces consist of branding,
laitooing or identifying 1n any manner; tail
docking of lambs (excludes cosmetic tail
docking that is performed for appearance
purposes only), earmarking, rouune dehorn-
ing (excludes “cosmetic dehorning” that re-
shapes or alters the poll area for appearance
purposes), castraion, non-surgical assis-
tance of the burth process; implantauon with
approved 1mplant products. administration
of vaccines and biologicals (unless re-
stricted 10 administration by a veterinarian),
aruficial insemination, application of ear
tags (excluding official USDA tags). and
applicanon or admimstration of parasit-
cides (unless otherwise restricted by other
agencies)  Accepted equine  management
pracuces include tattooing or branding; arti-
ficial senunanon, shoeing and tnimming
hooves; aiding in non-surgical birth process,
admimstranon of vaccines. biologicals and
parasticides (excluding dewornung by use
of stomach tubing)

(2) Dewgnated Caretaker-(Aru-
cle 8890, §3a)(1))-An mdividual 1o whom
the owner of 4 tood producuon antmal has
given specific authonty to care for such
food production amumal, and who has not
been employed, by usmg the preteat of
bemg a destgnated caretaker, o circumvent
the Vetennary Licensing Act by engaging
n any aspect of velerninary medicine or
alternauve therapies 1t shall be presumed
that o designated caretaher who treats a
tood production anumal o a conditon that
the animal was hnown o suspected ot hav-
g pro w0 the individual bemg named a
designated caretiher, 15 atempung w0 cu-
cumvent the Vetennary Licensing Act un-
less the designated caretaker 1y tollowing
the mstiwcuon of o vetenaan This pre-
sumption 1s a rebuttable presumption

(3 Consultason (Arele 889
§3eN-The act of tendening protessional ad-
vice about a specitie case Consultations are
hinuted 1w diagnosis and prognoses, and does
not anclude treatment o sugery

W lood Production A
mals (Acle SS9, 3 - A mamma
hans, poultry, towl, tish, ot other ammals
that e tased prmandy for human tood
cansumption

(M Bologie (Artele S8,
§2LAN-Any serum, vacaine, anbtosn, o

anugen used i the prevenuon or ticatment
of discawe

v Propesed Sections

(6) Pregnancy Testing—(Article
8890. §2(D)(11))-Pregnancy testing is the
diagnosis of the physical condition of preg-
nancy by any method other than the gross
visual observation of the animal.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued v Austin, Texas, on November 12,
199G.

TRD-9332074 Ron Allen
Executve Director
Texas Board of Vetennary

Medical Examiners

Earliest possible date of adoplion December
20, 1993

For futher information, please call (512)
447-1183

¢ ¢ ¢
¢ 22 TAC §573.66

The Texas Board of Veterinary Medical Ex-
aminers proposes new §573 66, concerning
Montoring Licensees' Comphance With Arti-
cle 8890. which reduces to wnting the
Board's current comphance program in which
licensees’ velennary practices are inspected
for comphance wih the Licensing Act and
Rules of Prolessional Conduct It also po-
vides for momtoimg licensees' compliance
with Board Ordeis in cases whete disciplinary
action has been taken

Ron Allen, execulive director. has deteinuned
that the effect on state o local will be mimimal
as 15 an ongoing progiam at the piesent
time

M Allen also has deteinuned that for each
yeai of the fust tive years the section 1s n
eftect the public benefit anticipaled as a tesult
ol enforcing the section as proposed will be to
ensure that hcensees aie complyng with the
laws and 1egulations peitaning to the prac-
tice of vetennary medicme in the State of
Texas There should be no addtional costs 1o
small business since this tule only addiesses
the montoiing of regulations which are cui-
rently i place Theie s no anticipated eco-
nomic cost to persons who are requeed 1o
comply with the section as poposed

Comments on the proposal imay be subnitted
to the Texas Board ol Vetennary Medical
Exanuners. 1946 South H-35 Sute 306.
Austin, Texas 78704

The new section 1s poposed under Texas
Cwvil Statutes, Aticle 8890. §7(a). which pro
vide the Texas Board of Veteimary Medical
Exanmners with the authoity to make ahler
or amend such rules and regulations as may
be necessary or desuable to caiy into ettect
the provisions of this Act

N800 Moworing oy
ance Wah Arncle SSui

Compli

W) The Board shall conduct & com-
phance monioring progiam in which veten-
dary  practces  ae oanspected  on o an

November 19, 1931 18 TexReg 8507



unannounced basis by Board investigators
to ensure that licensees are complying with
the requirements of this Act. Those items to
be inspected include. but are not himited to,
display of licenses, compliance with re-
quired consumer information in Texas Civil
Statutes, Article 8890, §18A(b). continuing
education requirements, sanitation, patient
record completion, drug security, drug ac-
countability, and compliance with other
state and federal drug laws.

(b) Inspection reports will be com-
pleted by investigators in duplicate. Copy
one will be processed and filed in the li-
censee’s personal file when all deficiencies
have been corrected by the licensee. Copy
two will be left with the licensee.

(c) Licensees will normally be
given 45 days to correct deficiencies. Li-
censees who are delinquent will be con-
tacted by certified mail, requesting them to
answer within 15 days of receipt of letter. If
no response is received within that time
period, the status of “inspection” will be
changed to "investigation" and the formal
investigative procedure will be followed.

(d) After an initial inspection, in-
vestigators may close a compliance inspec-
tion discrepancy to voluntary comphance”
within the spirit and intent of the program,
except when a violauon 15 identified that
involves: flagrant disregard of the law, in-
cluding allow:ng illegal practice, use of pre-
scription drugs, failure to account for drugs
dispensed or administered; and drug diver-
sion andfor abuse. In these instances the
compliance inspection shall be terminated
and an invesugation will be opened and all
such matters must be referred to the Chief
Invesuigator for review as a complaint

(¢) When a licensee 15 inspected
sornetime after an 1mual inspection and the
licensee is found to have failed to correct
those deficiencies noted in the prior inspec-
tion, the invesugator will advise the Li-
censee that he has continued to violale the
Act and/or Rules of Professional Conduct
and that thosc violations will be reported to
the Secrctary of the Board for whalever
disciphinary action he/she deems appropri-
ale

() Licensees that are ordered by
the Board to perform certain acts may be
inspected on an unannounced basts 1o venly
that the hcensees perform the requured acts
If the licensee is found to have refused or
failed 10 comply with the Board Order, the
invesugator wall advise him that a report
will be prepared documenting the failure 10
comply and that the report will be submitted
1o the Secretary of the Board for whatever
disciplinary action he/she deems appropni-
ate

This agency heieby certifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency's authoitty to
adopt

Issued in Austin, Texas, on November 12,
1993.

TRD-9332075 Ron Allen

Executive Director
Texas Board of Vetennary
Medical Examiners

Earliest possible date of adoption: December
20, 193

For further information, please call: (512)
447-1183

¢ ¢ ¢
o 22 TAC §5§73.67

The Texas Board of Veterinary Medical Ex-
aminers proposes new §573.67, concerning
Temporary Suspension of a License, which
outlines the steps to be taken in order to
temporanly suspend a license when the li-
censee presents continuing or imminent peril
to the public.

Ron Allen, executive director, has determined
that the fiscal implications for state or local
government as a result of enforcing or admin-
istening the section will be minimal il any.

Mr Allen, also has determined that for each
year of the first five years the section 1s in
effect the public benefit anticipated as a result
of enforcing the section will be to ensure that
licensed practitioners that represent imminent
peril to the public will be removed from prac-
tice n a timely manner The cost of comph-
ance with the section for small businesses
will be W a solo practitioner 1s considered a
"small business" the cost would be dependent
on the praclice income and number of days
the hcensee was on suspension Dala com-
parnng costs of compliance by the solo prach-
tioners versus the larger multi-practitioner
chinics s not availlable There is no anticipated
economic cost 1o persons who are required to
comply with the section as proposed will be
dependent on practice income and number of
days before final disciplinary action is taken

Comments on the pioposal may be submited
to the Texas Board ol Velennary Medical
Exammers, 1946 South IH-35, Sude 306,
Austin, Texas 78704

The new section 1s proposed under Tuxas
Cwil Statutes. Article 8890, §7(a). which pro-
vide the Texas Board ol Vetennary Medical
Examiners with the authoily io make, alter,
o amend such rules and regulations as may
be necessary or desuable to cairy nto etlect
the provisions of this Act

SS73067 Temporary Stipenseon of a L
Censed

(a) Duning the first Board meeting
over which he presides, the President of the
board shall appoint himselt and two other
Board members 1o an executive commitiee
that may temporanly suspend the hicense of
a licensee The suspension may be made
without nottice or hearing, provided the fol-
lowing condinons are met

(1) the LExecutive Commutiee de-
termanes that the continued practice by the
licensee constitutes a continuing or immu-
nent threat to the public wellare, and

18 TeaR cg §508
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(2) a hearing on whether disci-
phinary proceedings should be initiated
against the licensee is scheduled not later
than 14 days after the date of suspension.

(b) A second hearing shall be held
not later than the GOth day after the suspen-
sion. If the second hearing is not held
within the 60 day period, the suspended
license is automatically reinstated.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found ‘o be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 12,
1993

TRD-9332076 Ron Allen

Executve Duector
Texas Board of Veterinary
Madical Exarminers

Earhest possible dale of adopiion. December
20, 1993

For turther information, please call: (512)
447- 1183

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 90. Nursing Facilities
and Related Institutions

Subchapter C. Standards for
Licensure

¢ 40 TAC §90.41

The Texas Department of Human Services
(DHS) proposes an amendment 1o §90 41,
concerning standards for nusig laciidies, n
s Nursing Faciities and Relaled Instdutions
chapter The puipose ol the amendment 15 10
allow nuise ades aclively employed al non
Mediwcaid-certified nursing lacihlies as of Sep
tember 1, 1993, 1o challenge the nwse ade
competency test once duing the 12 moh
peiiod begmning on that date and ending
August 31, 1994 Pessons who challenge the
lest and fall must go theough a conplete
framing course

Burton F Radord, comnussioner, has detor
mmned that for the fust five-yeaw penod the
proposed amendment 1s n elect there will be
no fiscal implhcations for state o local govern
ment as a result of enfoicing o1 admnstenng
the amendment

M Raillod also has deteimimed that lor each
yeai ol the fust five years the amendment 15
n effect the public beneft anticipated as a
tesult of enforcing the amendment will be
mpioved qualdy ol caie provided al non-
Medicaid-certihed nuisiy) lacilties There will
be no etlect on smail businesses Theie 1s no
anticipated economic cost to persons who aie
requued to comply with the proposed amend
ment




Questions about the content of the proposal
may be directed to Wendy Francik al (512)
450-3167 in DHS's Institutional Policy Sec-
tion. Comments on the proposal may be sub-
mitled to Nancy Murphy, Agency Liaison,
Policy and Document Support-281, Texas
Department of Human Services W-402, PO
Box 149030, Austin, Texas 78714-9030.
within 30 days of publication in the Texas
Reguster.

The amendment is proposed under the
Health and Satety Code, Chapter 242, which
provides the department with the authority to
hcense long-term care nursing faciiies and
under Texas Cwil Statutes, Article 4413
{502), 72nd Legislature, which transferred all
functions, programs, and activiies related to
long-term care licensing, ceriication, and
surveys from the Texas Department of Health
to the Texas Department of Human Services
The amendment implements the Health and
Safety Code, §§242 001-242 186.

§90.41. Stunduards for Nursing Faciliticy
(a)-(n) (No change)
(o) Admunistration,
(D-(®)

(9) Saff development. Each fa-
cility shall implement and mamntain pro-
grams of orientatton, traitung, and
continuing in-service educauon to develop
the skills of 1ts staff (see 40 TAC §19.1903
(relaung 1o Required Tramning of Nurse
Aides)) The programs shall meet the re-
qurements described 1 this paragiaph

(No change)

(A)  Ornentation, traiming, and
conunuing in-service  education programs
The following onentation, tramng, and
conunung n-service  education  programs
shall be provided by the tacilny for s
employees

(1)-(m)

(iv)  Both new and pre-
sent employees must receive continunyg in-
service education of content and scope. as 1t
relates 1o the job category involved and as
approved by the tranung, coordimator Nurse
aides actively employved in non-Medicaid-
certilied  nursing  Facilities,  or distinet
parts that are non-Medicaid certified, as
of September 1, 1993, may challenge the
nurse aide competency test once during
the 12-month period ol September 1,
1993, through August 31, 1994, 10 be-
come certificd as i nuese aide and be
plisced on the Texas Nurse Aide Registry
without taking the preseribed  training
course. I person challenges the test and
fails, the person must meet the require-
ments as stated in §19.1903 of this title
(relating to Required Traming of Nurse
Aides.)

(No change)

(v)-(v1) (No change)

(B)-(J) (No change. )
(10) (No change)
(p) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be withn the agency's authordy to
adopt

Issued n Austin, Texas, on November ‘15.
1993

TRD-8332115 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Depariment of
Human Services

Proposed date of adoption January 1, 1994

For further mformation, please call (512)
450-3765

¢ ¢ L4

Part VI. Texas
Commission for the
Deaf and Hearing
Impaired

Chapter 181. General Rules of
Practice and Procedures

Subchapter F. Fees
o 40 TAC §181.820

(Eduor ~ note The tent of the following seciion
proposed for repeal widl not oe published The
section may he examined in the offices of the
Tevay Commisston fi the Deat and Heanng
Ipatred or in the Tevas Register office, Room
S, Jamaes Larl Rudder Bullding, 1019 Brazos
Steet Awsun )

The Texas Comnussion foi the Deal and
Heaing Impaned pioposes the tepeal of
§181 820. concernming Intenveler Fee Sched-
ule for the Comnussion Contiacts The exist-
g tule 1epeat of information aheady ncluded
m §181 830

David W Myers, executive duecior, has de-
ternined that for the fist five-year penod the
tepeal 1s i ellect there will be no fiscal unph-
cations o state or local government

Mt Myess also has determmed that the antici
pated public benefd ol 1epealing the 1ule s a
reduction w the duplication of tules fox the
agency

Commennts on the proposal may be submitted
10 Billy Collns, Duecton of Programs, PO
Box 12904, Austin, Texas 78711

The repeal s proposed under the Human
Resouces Code. Chapter 81, which provides
the Texas Comnussion for the Deal and
Heaing Impaned with the authorty to adopt
iules governing the function of the comnus
sIon .

SINES20 Duterpreter Fee Schedule jor the
Comnmssion C ontracty

This agency hereby certiies that the poposal
has been teviewed by legal counsel and
found to be within the agency's authoity to
adopt

Issued in Austin, Texas, on October 22, 1993

TRD-9331854 David Myers

Executive Director

Texas Commission for the
Deal and Hearing
Impaired

Proposed date of adoption January 21, 1994

For further information, please call (512)
451-8494

¢ ¢ ¢
¢ 40 TAC §I81.830

The Texas Commussion for the Deaf and
Hearing Impaired proposes an amendment to
§181.830, concerning recommended fees for
the payment of cerified interpreters. The
amendment modifies the recommended ceil-
ing for fees to be paid for interpreting services
and provides state agencies the abilty to
negotiate interpreter rates for certified inter-
preters by contract up to the amounts recom-
mended.

David W. Myers, executive drector, has de-
terminied that for the first five the amendment
is n ettect there will be lhttle to no fiscal
impact to state government as a resuli of
enforcing or adminustering the rule There are
no fiscal mphcations for local government

Mi Myers alse has detetmined that once the
amendment is n effect and for the next five
years it will allow rales to be negotiated by
state agencies and standatdize the fees pres-
ently paid for interpreting services The antici-
pated public as a result of enforcing the rule
benefit will be an mncrease in the availabilty of
ceitified intenpreters for state assignments
because the rates will be more competilive
with puvate rates pesently pad Small
businesses providing the services will be able
to collect the actual costs they encountet
Thete is no anticpated econoniic cost to pei-
sons tequued to comply with the amendment
as proposed

Comments on the proposal may be subnutted
to Billy Collins, Duector of Service Progiams.
at PO Box 12904, Austin, Texas, 78711 o
fax (512) 451-9316 A public heaning will be
held withiv 30 days of publication in the
Texas Register 10 accept comments on the
proposal

SINESSO Recommended Feoy Schedule fon
the Pavinent of Certified Dacipretars for the
Ded) and Hearing Impaired

(a)  Fees Under the authonty of the
Tenas Code of Canunal Procedure, Aracle
A3 and the Teaas Human Resources
Code, Chapter 81, §81 000[1] @) and ().
the commission reconmends the following
fees (has deternuned recommendations of]
for the payment ot certified mterpreters for
the deat and hearing impaived  which
must be provided by law [required to be
provided] n proceedings of state agencies,
coutts, and political subdivisions This fee
schedule must be adbered to unless a
superseding contractual areangement ex-
ists between the employing entity and the
certified interpreter, For a certified inter-

¢ Proposed S ections  November 19, 1993 18 —i'e.chng 8509
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preter, regardless [Regardless] of certifica-
tion level, the commission sets the
following recommended fees.

(1) scheduled assignments-$30
per hour; [$25 for the first hour;)

(2) scheduled after-hour,
weekend or non-scheduled (less than 24
our notice)-$45 per hour; [and for each
hour thereafter,]

3) emergency/holiday-$60
per hour; and [administrative costs of col-
lection that are inclusive in those fees ]

(4) administrative costs of col-
lection that are inclusive in those fees.

(b) Minimum [A minimum of] fee
payment. The certified interpreters should
be reimbursed a guaranteed two-hour mini-
mum, with time calculated portal to portal.
[and with succeeding time paid in 1/2 hour
increments, rounded to the nearest 1/2
hour.]

(c) Other types of interpreting set-
tings. Fees for interpreting in settings, other
than formal, governmental, civil, and crimi-
nal proceedings, are applicable to the certi-
fied interpreter for the deaf who functions
in a variety of settings including, but not
limited to, health, vocauional, educational,
and welfare activities. A certified [An] in-
terpreter functioning 1n these types of set-
tings should be paid according to the fee
schedule as indicated in this section

(d) After Hours/Weehend, Emer-
gency/Holiday interpreung fees [The com-
mission  recommends the  following
emergency interpreting fees for the payment
of interpreters for the deaf ]

(1) After Hours/Weehend In-
terpreting fees should be paid [A fee of
tme and a half should be paid to interpret-
ers for interpreting for the deaf in situations
reasonably classified as an emergency and]
in any suituation[s] which begins between
the hours of 6:00 [10 00) pm and 6 00
am, or on Saturday and Sunday.

(2) Emergency interpreung situ-
auons within proceedings of stale agencies,
courts, and political subdivisions are de-
fined as essential situations which are po-
tenually Life threatening or pose a threat to
the client’s well-being during any ume of
the day or might In this definiuon of emer-
gency Inlerpreung situation, all interpretng
situations which can reasonably be delayed
to allow adequate planning, or which can be
planned for tn advance and do not pose a
special hardship for the certified imerpret-
ers are not considered to be emergency
interpreung situations Lateness in planning
on the part of the consumer of client are not
emergency situauons as defined in this sub-
secion The designation “emergency inter-
preung situation” 1s 10 be used prudently in
view of us potenual for abuse

(3) Holiday fees are paid for
any Federally observed holiday.

(e) Interpreting fees for services
rendered to deaf/blind persons It 1s recom-
mended that interpreting services provided
for persons who are deaf and blind be reim-
bursed according to the fee scales and poli-
cies in this section.

(g) Recommended pracuces in fee
determination. The fees and related practice
set forth throughout this section are the
commission’s [represent commission] rec-
ommendations issued pursuant to its stat-
utory mandate [only] These
recommendations do not serve to [No at-
tempt 1s made, nor 1s one implied. to] regu-
late other contractual [in any manner of]
fees paid to interpreters for the deaf or
hearing impaired in the state of Texas
Local, county, and state governmental units,
as well as schools, agencies, and individu-
als, may [are expected and encouraged to}
negotiate contracts for fee arrangements
with a particular [an] interpieters on an
hourly, daily. weekly, monthly, or annual
basis [as deemed appropriate and necessary
by individual circumstances})

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued In Austin, Texas, on October 22, 1993

TRD-9331857 David Myers

Executive Director

Texas Commission for the
Deal and Hoaring

Impared
Proposed date of adoption January 21, 1994

For funther information, please call (512)

451-8494
¢ ¢ ¢

Subchapter F. Fees
* 40 TAC §181.860

(Lditor sy notc The text of the fodlowmy scction
proposed fon repeal sall not be publishcd - The
sechion mmay be cxamined e the offices of the
Tovas Commisvon for the Deat and Heaving
Impanred or i the Toway Reensier offtee Room
245, James Larl Rudder Budding, 1019 Bra.os
Street, Auntin )

The Texas Commussion for the Deal and
Heanng Impared pioposes the repeal of
§181 860, concerning Schedule ol Fees lor
Copies ol Open Records The repeal 1s lo
eliminate the present lees imtations and en-
able the commission o charge fees as rec-
ommended by the comptroller The proposal
will allow the fees 10 be charged as a malle:
ol policy rather than rule

David W Myers, executive dreclor, has de-
termuned that tor the first five-year period the
repeal 1s in eftect there will be no hiscal imph-
cations for slale or local government as a
result of enlorcing or administering the re-
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Mr Myers also has determined that for the
public beneft anticipated as a result of re-
pealing the rule is to enable the commission
1o utilize rates as recommended by the comp-
froller and eliminate the need to revise
agency rules each time there 1S a change
There will be no effect on small businesses
There 1s no anticipated economic cost o per-
sons who are requwred to comply with the
repeal as proposed

Comments on the proposal may be submitted
to Billy Colins, Dwector of Programs, P.O
Box 12904, Austin, Texas 78711

The repeal 1s proposed under the Human
Resources Code, Chapter 81, which provides
the Texas Commussion for the Deaf and
Hearing Impaired with the authority to adopt
rules governing the function of the Comms-
sion

§I81.860 Schedule of Fees for Copics of
Open Records.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on October 22, 1993

TRD-9331855 David Myers

Executive Diractor

Texas Commussion for the
Deal and Hearing

Impaired
Proposed date of adoption January 21, 1993

For further information, please call (512)

451-8494

¢ ¢ ¢

Chapter 183. Board for
Evaluation of Interpreters
and Interpreter Certification

Subchapter A. Definitions and
Board Operations
¢ 40 TAC §§183.19. 183.29, 183.33

The Texas Comnussion lor the Deal and
Hearing Impaned pioposes the amendiments
to §§183 19, 183 29, and 183 33, conceining
Compensation, Contracted Evaluators, and
Impartiaily The amendments will provide up-
dated procedues and clarthcation in the op-
eration ol the Board for Evaluation of
Interpneters

David W Myeis, executive dinector, has de-
termined that for the tust tive-year petiod the
sections are in effect there will be no hiscal
mmphcations for state or local government as
a result of enforcing or administening the sec-
tions

Mr Myers also has determined that for each
year of the fust five years the sections are in
eflect the public benefit anticipated as a result
ol enlorcing the sections s an increased
number of avalable mnteipreter evaluators
and clanfication n duties ol board members
and evaluators Theie will be no elfect on
small businesses Theie i1s no anticypaled
economic cos! to persons who are requued to
comply with the sections as proposed




Comments on the proposal may be submitied
1o Angela Bryant, BEl, P.O. Box 12904,
Auslin, Texas 78711.

The new sections are proposed under the
Human Resources Code, §81.006(b) (3) and
§61.007, which provides the Texas Commis-
sion for the Deaft and Hearing impaired with
the authority 1o adopt rules tor administration
and programs and pronwigate and estabksh
necessary rules for the Board for Evaluation
of interpreters.

§183.1¢  Compensarion.  Each  board
member [or commitiee member] shall re-
ceive no compensation for his or her ser-
vices, but can receive reimbursement for
actual and necessary expenses in perform-
ing the duties of his or her office. subject to
current funding patterns of the commission.
The {commitice] board members must re-
cetve prior approval (o be reimbursed for
expenses incurred while attending the board

mectings. Such travel expense reimburse-
ment shall be in compliance with the latest
travel regulations published by the Comp-
troller of Public Accounts.

§183.29. Contracted Evaluaiors. [Advisory
Comeinee  on  Evaluation.] Coatract
evaluators [The advisory committee on
evaluation] will be composed of interpreters
who have applied to be evaluators [mem-
bers of the committee] and have been inter-
viewed, tested. evaluated. trained. and

. appointed by the board and approved by the

commission for the purpose of conducting
evaluauons of interpreting skills to deter-
mine the qualifications of interpreters. The
contract evaluators {committee] function
under the supervision of the board. [A
member of the committee is referred to
herein as an evaluator.}

(1)«(3) (No change.)

¢ Proposed Scctions
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§183.33. Impartiality.  Any member of the
board or contract evaluator {advisory com-
mittee] who is unable to be impartial in the
determination of an applicant’s eligibility or
evaluation shall declare this to the board [or
commiitee] and shall not participate in any
board proceedings or evaluations involving
that applicant.

This agency hereby centifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Oclober 22, 1993.

TRD-9331856 David Myers
Executve Director
Toxas Commission for the
Des! and Hearing
impaved
Proposed date of adoption. January 21, 1994

For fuher information, please call. (512)
451-8494

¢ ¢ ¢
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Name: Pete Morrison
Grade: 3
School: Northampton Elementary, Klein ISD




Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. i
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

Register.

TITLE |. ADMINISTRA-
TION

Part IV. Office of the
Secretary of State

Chapter 81. Elections

Political Parties
s | TAC §81.138

The Office of the Secretary of State has with-
drawn from consideration for permanent
adoption a proposed new §81.138 which ap-
peared in the September 28, 1993, issue of
the Texas Register (18 TexReg 6591). The
eifective date of this wthdrawal is November
15, 1993.

Issued in Austin, Texas, on November 15,
199G.

TRD-9332146 Tom Harrison

Deputy Assistent Secretary
of State

Office of the Secretary of

State
Effective date: November 15, 1933
For further information, please call’ (512)
463-5650

¢ ¢ ¢

TITLE 16. ECONOMIC
REGULATIONS

Part I. Railroad
Commission of Texas

Chapter 9. Liquefied Petroleum
Gas Division

Subchapter A. General Appli-
cability and Requirements

* 16 TAC §§9.183-9.185, 9.187,
9.188

The Railroad Commission of Texas has with-
drawn from consideration for permanemt
adoption a proposed new §§9.183-9.185,
9.187, and 9.188, which appeared in the Oc-
tober 19, 1993, issue of the Texas Register
(18 TexReg 7231). The elfective date of this
withdrawal is November 15, 1993

Issued in Austin, Texas, on November 15,
1993.

TRD-9332119 Mary Ross McDonald

Assistant Director, Legal
Dwvision, Gas
UtilitesL.P Gas

Raillroad Commission of

Texas
Effective date. November 15, 1993
For ftuther nformation, please call: (512)
463-7008

4 ¢ ¢
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: Name: Courtney Harryman
- Grade: 3
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the

proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part IV. Office of the
Secretary of State

Chapter 78. Athlete Agents

Registration
e | TAC §§78.1, 78.11, 78.13,
78.21

The Office of the Secretary of State adopts
new §781 and amendments to §§78.11,
78 13, and 78 21, concerning athlete agents,
without changes to the proposed text as pub-
hshed in the October 8, 1993, 1ssue of the
Texas Register (18 TexReg 6885)

Adoption of the new rule and amendments
will implement legislative changes enacted by
the 73rd Legslative Session (1993) and
make rules consistent with existing law and
procedure

No comment were received regarding adop-
tion of the new rule and amendments

The new rule and amendments are adopted
under the Texas Government Code,
§2001 004(1), and the Athlete Agents Act,
Texas Civil Statutes, Article 8871, which pro-
vide the secretary of state with the authorty
to prescribe and adopl rules

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on November 12,
1993

TRD-9332026 Audrey Selden

Assistant Secretary of
State

Office of the Secretary of
State

Effective date December 3, 1993
Proposal publication date October 8, 1933

For further information, please call (512)
463-5570

¢ ¢ ¢
Chapter 81. Elections
Political Parties

e 1 TAC §§81.100-81.138

The Office of the Secretary of State adopts
the repeal of §§81 100-81 138, concerning
elections, without changes to the proposed

text as published in the September 28, 1993,
issue of the Texas Register (18 TexReg
6591).

The repeals allow for new funding rules to be
adopted for the 1994 Primary Elections
These rules direct party officials in the con-
duct and funding requirements of the Primary
Elections

No comments were receved regarding adop-
tion of the repeals

The repeals are adopted under the Texas
Election Code, §31 003 and §173 006, which
provides the Office of the Secretary of State
with the authortty to obtain and mantain ur-
formity in the application, nterpretation, and
operation of provisions under the Texas Elec-
tion Code and other election laws, and in
performing such duties, to prepare detaled
and comprehensive written directives and in-
structions based on such laws, and to adopt
rules consistent with the Election Code that
reduce the cost of the pnmary elections or
facilitate the holding of the elections within
the amount appropriated by the legislature for
that purpose

Ttus agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on November 8,
1993

TRD-9332086 Audrey Seldan

Assistant Secrelary of
State

Oflice of the Secretary of

State
Effecive date December 6, 1993

Proposal pubhcation date September 28,
1993

For further information, please call (512)
463-5650

L4 ¢ ¢
e | TAC §81.100-81.137

The Office of the Secretary of State adopts
new §§81 100-81 137, concerning primary
elections, wih changes to §81 102 of the
proposed text as published n the September
28, 1993, i1ssue of the Texas Register (18
TexReg 6591) Sections 81 100, 81 101, and
81 103-81 137 were adopted without changes
and will not be republished Section 81 13815
being withdrawn The new section concerns
the financing of the 1994 prnmary elections
with state funds, including the determination
of necessary and proper expenses relating to
the proper conduct of the primary elections by
party officials, and the procedures for re-

questing reimbursement by the parties for
such expenses.

A public hearing concerning the adopted sec-
tions was held in conjunction with the Secre-
fary of State’s Sixth Biannual Election Law
Seminar For County Chairs attended by over
500 political party chaws and staff In addition,
several written comments were received.

Comment: §81 126 should be amended to
pay for primary election poll workers to attend
election schools

Response The estimated cost to the pnmary
fund for paying poll workers to attend election
schools is estimated to exceed $150,000
The secretary of state’'s appropriation for the
1994 primary elections 1s not sufficient to fund
the addtional cost

Comment §81 125 should be amended to
allow for the payment of a $25 delvery to
election judges instead of $15

Response The cost of paymg $10 in addr
tional delivery fees 1s estimated lo exceed
$150,000 The secretary of state’s appropria-
tion for the 1994 primary elections i1s not
sufficient to fund the additonal cost

Comment Several county charrs recom-
mended that §81 102 should be amended to
allow smaller counties to employ full-ime ad-
munistrative staff Several county chars com-
mented that the salary restricions would
cause curret admunistralive staff to take
large pay cuts

Response The secretary of state does not
agree that a full-ime staff 1s required to con-
duct the pnmary elections The work required
of administrative personnel is not evenly dis-
tributed over the primary finance perniod Ad-
ministrative work 1S concentrated near the
end of the candidate hling period in January
and immediately before election day As de-
talled n §81 102, many of the duties per-
formed outside of the fiing period are related
to party activities rather than election admin-
istration and are not payable wth pnmary
funds Examples of poltical party functions
include contact with voters, preparation and
conduct of precinct conventions, recruitment
of election clerks, and contact with primary
election canddates Although the work 1s cy-
clical, the number of election polls used s
also indicative of the amount of administrative
personnel requred The salary chart (based
on the number of polls) included in §81 102
was determined by the secretary ol state by
reference to the average spent by each
county party for administrative personnel dur-
ing the 1992 primary elections The proposed
version of §81 102 has been changed to al-
low for shightly greater compensation Please
note, the counly chair's compensation rule

¢ Adopted Sections
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has been amended from the 1992 Primary
Finance Rules to allow the chair to receive
the full amount of compensation allowed by
the Texas Election Code The 1992 rules
reduced the chair’s compensation based on
the amount of funds spent on administrative
personnel

Comment The secretary of state should
adopt procedures 1o assist county chairs in
paying FICA taxes for election workers

Response The payment of FICA taxes is the
responsibiity of the county char and party
The secretary of state does not have the
authorty nor the staffing 1o answer Federal
lax questions In addiion, some party chaws
spoke out against a proposed centrahzed
payroll system for the following reasons a
centralized pavroll procedure would creale an

# of Polls

10 or less
11 - 25
26 - 50
51-175
76 - 150
151 - 325
Over 325

Salaries must be reasonable for the hours
worked and services rendered and must re-
flect the salaries paid in the locale for the
same or similar services If the county chair
contracts with third parties or the county
elecction officer for election services (See
§81 105 of this title, relating to Contracts for
Services), the adminustrative personnel costs
must be reduced to reflect the actual amount
of work performed by the primary fund
staff Admunistrative personnel costs include
admunustrative contract costs to third parties
(polling location services, ballot ordering,
secretarial services) In no circumstances
may a primary fund employee be compen-
sated greater than $2,500 for any one
month's work A list of necessary personnel
to be paid from the primary fund must be
transmitted to the Secretary of State and
must indicate the name and ttle of the em-
ployee. job duties, hours to be worked.
period of employment, monthly or hourly
rate of pay, and the estimated or actual gross
pay for the period This information must
also be attached to each finance report

This agency hereby certifies that he rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authory.

Issued in Austin, Texas, on Novernber 12,
1993

TRD-9332154 Audrey Selden

Assistant Secretary of
State

Office of the Secretary of

State

18 TexReg 8516
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additional level of bureaucracy, the antici-
pated payment turnaround period would be
foo long; and a payroll service might result in
increased tax and workers compensation ha-
bility to the state party instead of the county
parties For the above reasons, §81 138 has
been withdrawn

§81 102. Adnunisirative  Personnel  The
employment of administrative personnel 1s
not necessartly required for the conduct of
the primary elections Please Note. For the
1992 Primury and Runoff Elcctions, 303 of
the SO8 county chairs report $0 in adminis

trative personnel costs: Administrative per-
sonnel 15 defined as non-election day
workers. Pursuant to §81 101, no members
of the county chair's family may be paid an

Administrative Personnel
Costs Allowed Thru
March 31

$300

$1,500

$3,000

$10,000
$12,000
$24,000
$56,000

Effectve date December 6, 1993

Proposal publicalion date September 28,
1993

For further information, please call (512)
463-5650
L4 ¢ ¢

TITLE 4. AGRICULTURE

Part [. Texas Department
of Agriculture

Chaprer 30. Young Farmer
Loan Guarantee Program

Subchapter B. Rules for Depo-
sition and Refund of As-
sessment Fees

o 4 TAC §§30.50-30.54

The Board of Directors of the Texas Agricul-
tural Finance Authonty (TAFA) of the Texas
Department of Agriculture (the department)
adopts new §§30 50-30 54, concerning pro-
cedures for deposition and refund of assess-
ments for the TAFA Young Farmer Loan
Guarantee Program Sections 30 51-30 54
are adopted with changes to the proposed
text as publshed in the September 3, 1993,
issue of the Texas Register (18 TexRegy
5871) Section 3050 s adopted without
changes and will not be republished

The new sections are adopted to provide

admunistrative salary from primary funds In
the event the county chair requires adminis-
trative assistance in the conduct of the pn-
mary election, salaries or wages of such
administrative personnel are payable from
the primary fund for the period beginning
not earlier than December | preceding the
primary clections and ending not later than
the last day of the month in which the last
primary election 1s held (general or runoff
primary clection) Such personnel may not
be employed without the prior wrilten ap-
proval of the Secretary of State ‘The follow-
ing formula sets the maximum total grosy
salar.es to be paid to adminstrative work-
ers

Additional Month
For Runoff

$75
$375
$750
$2,500
$3,000
$6,000
$14,000

procedures for the collection and refund of
assessments, which will serve as funding for
the TAFA Young Farmer Loan Guarantee
Program Section 3051 s adopted with
changes The term "net funds” has been de-
leted and replaced with the term "assess-
ments” throughout the rules for purposes of
clanfication and to be consistent with other
changes made to the proposal In addition,
§30 51 has been changed to clarify that the
assessments are remited to the State Trea-
surer on behalf of the Authorty

Section 30 52 1s adopted with changes The
word "fee” has been deleted from the term
"assessment fee,” as it was repetitive The
resulting definiion of "assessment™ has been
changed to correct a citation error In addr-
tion, the word "assessment” has replaced the
word “fee” throughout the rules The defini-
tions of "net funds” and “settlement date”
have been deleted from the rules These
terms are no longer needed due to the elimi-
nation of the settlement perrod and the
changing of responsibility for actual payment
of the refund from the county to the comp-
troller of public accounts These changes re-
sult from the incorporation of comments
received from the Tax Assessor-Collectors
Association of Texas and many county tax
assessor colleclors (counties) regarding the
refunding of assessments, wherein there was
much opposition to counties processing re-
funds due 1o the additional time and expense
that such a requirement would impose on the
counties Most counties felt that such a re-
quirement would impose an undue hardship




as counties are not able to handle the addi-
tional workload involved in processing such
refunds. In addition, it was stated that the
interest earned on the assessments was not
sufficient to compensate counties for collec-
tion and refunding of assessments. Both
counties and the Tax Assessor-Collectors As-
sociation suggested thal the comptroller of
public accounts would be better equipped to
refund the assessments, and some sug-
gested that TAFA should assist in the refund
process The TAFA board agreed that pay-
ment of the refund from accoumts adminis-
tered by the comptroller's office 15 more
efficient and less burdensome than payment
of the refund by the county tax collector The
board further agreed that the stalt of the Au-
thority could assist in the administration of the
refund process, with the tax colleclors imple-
menting the refund procedures by providing
necessary lorms, information, and assistance
to payors of the assessment

Section 30 53 s adopted with changes. Sub-
section (c) has been changed to allow the
county tax assessos-collectors to remd collec-
tion of assessments on a monthly basis, con-
sistent with comments recewved from various
counties and from the Tax Assassor-Collector
Association of Texas In addition, subsection
(c) has been changed to clanfy that the as-
sessmenis are remitted to the State Trea-
surer on behalt of the Authonty This change
15 also reflected in subsection (d). In addition,
subsechion (d) has been changed by deleting
relerence 1o the remittance of settiement
funds, to be consistent with the elimination of
the use of settlement funds Subsection (e)
has been changed by deleting references to
reporting of refunds by counties, to be consis-
tent with other changes made in the refund
process

Section 30.54 is adopted with many changes,
prmarily made in response to previously
noted comments received from many coun-
ties and the Tax Assessor-Collectors Associ-
ation of Texas Subsection (a) has keen
changed to provide that requests for refunds
will be filed with the Authorty In addtion,
subsection (a) provides that the tax assessor-
collectors shall provide the payor with a re-
quest for refund form Relerences to the set-
tlement perrod are aiso deleted from
subsection (a) Subsection (b) has been
changed to provide that the staft of the Au-
thorty shall process the refund request, and
that refund payments will be made by the
comptroller of public accounts from the young
farmer loan guarantee account. Proposed
subsection (¢) has been deleted as counfies
are not processing actual refunds Proposed
subsection (d) has been renamed as subsec-
ton (c) and references to refunds made by
the county tax assessor-colleciors have been
deleted

The new seclions provide a general stale-
ment of authordy and purpose of the rules,
procedures for collection of assessments for
the Young Farmer Loan Guarantee Program
by county tax assessor-collectors and proce-
dures for refund of such assessments by the
Authority staft and the comptroller of public
accounts.

While comments were generally in favor of
the goal of providing funding to young farm-

ers, as noled previously, many comments
were receved in oppostion to the proposed
procedures for refunding of assessments
The Tax Assessor-Collector Association of
Texas and 120 individual tax assessor-
collectors n Texas submitted comments. In
adddion to the comments previously noted,
other comme:ts regarding the collection and
relund of assessments were submitied by
counties ncluding thal the assessments
should be made mandatory and not collected
as a voluntary assessment, thal the collection
process should be handled by the department
or TAFA, that counties should be authorized
to give registrants an oplion not to pay the
assessment at the time of registration, and
that there should be a voluntary payment
directly to the comptroller, with counties just
acting as distnibutors of information on the
program. The TAFA board dd not incorporate
any of these comments into the proposal be-
cause the imposition of a mandatory, nonre-
fundable, assessment would be nconsistent
with the slatutory provisions allowing collec-
tion of the assessment, as would collection of
the assessment by the comptroller In addi-
tion, the collection of the assessment dwectly
by TAFA or the department would also be
meonsistent with statutory authorty Finally,
comments were received regarding the use of
a settiement penod or date and problems in
reporting that would result from using a seltle-
ment date Those comments were addressed
by the elimination of the settlement dale

The new sections are adopted under the au-
thorty of the Texas Agriculure Code (lhe
Code). §253 007(e), which provides the
Board of Direclors of the Texas Agricultural
Finance Authonty with the same authordy n
administenng the Young Farmer Loan Guar-
antee Program as # has in administering pro-
grams established by the board under the
Code, Chapter 58, the Code, §58.022, which
provides the board with the authority to adopt
rules and procedures for administration of its
programs, and Texas Cwvil Statutes, Article
6675a-17, which provide that the Authonty
shall prescribe procedures for the deposition
and refund of assessments Under Texas
Civit Statutes, Aricle 6675a-17, the board is
gven broad discrelion to prescribe refund
procedures, including the ability 1o deternine
and establish the most efficient and least
burdensome procedure. The sections which
will be affected by these rules include Chap-
ter 253 of the Code and Texas Cwil Statutes,
Article 6675a-17

§30.50 Auwthonity Through the action of
the Texas Legislature, the Texas Agricul-
tural Finance Authority (the Authority) 15
authorized to establish rules and procedures
to establish the Young Farmer Loan Guar-
antee Program. Such rules will establish
criteria by which financial assistance will be
provided to ehigible borrowers who are es-
tablishing theur first farm or ranch operation
and by which assessments will be deposited
and refunded

§30 51 Purpose  and  Applicaton  of
Rules  The purpose of this subchapter 1s to
provide for the admunistration of the collec-
uon of assessments for the Young Farmer
Loan Guarantee Account by county tax

assessor-collectors and the remittance of
such assessments to the State Treasurer for
deposit in the general revenue fund for use
in making loan guarantees under the Young
Farmer Loan Guarantee Program

§30.52. Definitions. The following words
and terms, when used in this chapter, shail
have the following meanings, unless the
context clearly indicates otherwise.

Assessment-A voluntary fee paid on
each commeicial motor vehicle registered
under Texas Civil Statutes, Article
6675a-6a

Authority -The Texas Agricultural
Finance Authority

Fund -The Young Farmer
Guarantee Account

Program-The Young Farmer Loan
Guarantee Program

Request for Refund -The written re-
quest filed by a payor of an assessment,
which idenufies the tag number and the
stucker number for each registered vehicle
and the total amount of the requested re-
fund

Loan

§30 83 Collection of Fundy by County Tan
Avsessor Collector and Remuttanc e to State
Treasurer

(a) Each county tax assessor-
collector shall collect the voluntary assess-
ment required by Texas Civil Statute, Aru-
cle 6675a-17

(b) Each county tax assessor-
collector shall provide notice of the refund
procedures defined in §30.54 of this title
(relaung to Refunding of Assessments) to
persons paying an assessment at the ume of
payment.

(c) The assessments collected shall
be remitted by each county tax assessor-
collector to the State Treasurer, by way of
the Authority, on a monthly basis due on or
before the 15th of the following month

(d) The assessments collected shall
be remutted by check made payable to the
“Texas Agricultural Finance Authority.”
The remittance shall be mailed to the Au-
thortty at the post office box designated on
the Remittance Advice form, and shall be
deemed paid when deposited by the State
Treasurer 1n the general revenue fund to the
credit of the young farmer loan guarantee
account

(e) The assessments shall be sent
with two completed forms provided by the
Authonty the Remutance Advice form, and
the Detaled Report of Collections form

§30 54 Refunding of Assessments

(a) At the ume of payment, the
county tax assessor-collector shall noufy
each payor of the assessment that a refund
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is available. and shall provide the payor
with a request for refund form Each payor
may request a refund by filing a request for
refund with the Authority. The request must
include all information required on such
form. including proof of payment, and must
be sent to the address indicated on the form
within 30 days of payment of the assess-
ment.

(b) The staff of the Authority shall
process the refund request If all prerequi-
sites have been met for payment of the
refund. the Authority staff shall then for-
ward to the comptroller a voucher request-
ing payment of the refund Upon receipt of
the voucher, the comptroller shall refund
the assessment for which a request for re-
fund 1s made from the young farmer loan
guarantee account

(c) Assessments paid after August
30. 1993, up to and including the effective
date of these rules shall be deemed to have
been paid as of the effective date of these
rules and shall be ehigible for refund for a
period of 30 days after such effective date

This agency hereby certiies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 12,
19%@

TRD-9332006 Dolores Alvarado Hibbs

Chief Administrative Law
Judge

Texas Department of
Agnculture

Effective date: December 3, 1993
Proposal publication date September 3, 1993

For further information, please call (512)
463-7583

L4 L4 ¢
TITLE 19. EDUCATION

Part II. Texas Education
Agency

Chapter 33. Investment
Program of the Permanent
School Fund

¢ 19 TAC §33.105

The Texas Education Agency (TEA) adopts
an amendment to §33.105, concerning the
nvestment program of the permanent school
fund, without changes to the proposed text as
published in the September 24, 1993, issue of
the Texas Register (18 TexReg 6507)

The rule 1s being amended to comply with
recent changes n Internal Revenue Service
(IRS) regulations that eliminated provisions
restricting the use of the available school fund
for repaying the permanent school! fund for &
defaulted guaraneed school bond The
amendment changes the restricions regard-
ing the available schicol fund, allowing budget
balanced districts (those that receive only

available school funds) to be eligible for the
guaranteed program for school distnct bonds.

Eanes ISD, Lago Vista ISD, and several bond
lawyers commented in favor of the amend-
ment.

The amendment 15 adopled under the Texas
Education Code, §20 913, which authonzes
the State Board of Education to adopt rules
necessary to admimster the bond guarantee
program

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found 10 be a vald exercise of the agen-
cy's legal authorty

Issued In Auslin, Texas, on November 15,
1993

TRD-9332093 Criss Cloudt
Director, Policy Planning
and Evaluation

Texas Education Agency
Effective date December 6, 1993

Proposal publication date September 24,
1993

For further information, please call (512)
463-9701

¢ ¢ ¢
Chapter 61. School Districts

Subchapter C. Pupil Relation-
ship
¢ 19 TAC §61.43

The Texas Education Agency (TEA) adopts
an amendment to §6143, concerning ab-
sences, with changes to the proposed text as
published in the September 24, 1993, issue of
the Texas Register (18 TexReg 6508).

The 73rd Texas Legslature changed the
number of days a student must be in attun-
dance to receve course credit from 80 days
per semester to 90% of the days the class is
offered The amendment to §61 43 imple-
ments this and other statutory changes by
deleting obsolete language, changing the ba-
sis for aggregating absences in ditferent
grades, and adding homelessness as an ex-
tenuating circumstance for absences.

The change to §61 43(f) expands the bases
on which student absences may be aggre-
gated to accommodate districts that offer
courses with allernate tme frames. The
change 1o §61 43(g) updates the terminology
used to identily students with disabilties

Representatives of the Texas Association of
Secondary School Principals and the Texas
Muddle School Association commented on the
rule, recommending the changes to §61 43(f)
being adopted in this submission

The amendment is adopted under the Texas
Education Code, §21.041, which authonzes
the State Board of Education to promulgate
rules regardirng absences

§61 43 Absences

(a) For purposes of reviewing stu-
dent absences, extenuating circumstances

18 TexReg 8518
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include the following

(1) an excused absence as de-
fined in the Texas Fducation Code,
§21 035, relatng 1o violations of attendance
requirements,

(2) days of suspension for which
a student has satisfactorily completed as-
signments for the suspension period as pro-
vided i the Texas Educatton Code.
§21.301(h).

(3) participation in a court pro-
ceeding or a child abuse or neglect invest-
gation in accordance with §129.22 of this
utle (refating to Court-Related Students),

(4) the late enrollment or carly
withdrawal of a migratory student as de-
fined 1n the Code of Federal Regulations
§201 3,

(5) days missed by a runaway as
defined by the Texas Family Code, §51.03,
Delinquent Conduct and Conduct Indicating
a Need for Supervision,

(6) completton of a competency-
based education program for students iden-
tuficd as in at-risk sttuatons in §75 195 of
this utle (relating to Alternatives to Social
Promotion) or dropouts;

(7) the late enrollment or carly
withdrawal of a student placed in a commu-
nity care home by the Texas Youth Com-
mission (TYC),

(8) the absences of a teen parent
due to caring for his or her child,

(9) participation 1n a substance
abuse rchabilttation program, and

(10) days missed by homeless
children. For purposes of this section,
"homeless person” is defined in 42 United
States Code, §11302

(b) Each school district shall adopt
policies establishing  alternative ways  for
students to make up work missed or regain
credit lost due to absences for extenuating
circumstances. Alternauves may include tu-
torials, evening school, Saturday classes,
correspondence courses, independent study
progects, computer assisted instruction, stu-
dent contracts, and summer school.

(c) Each school district may adopt
polictes establishing alternative ways for
students to make up work mussed or regain
credit lost due to unexcused absences A
district shall file a copy of the policies with
the commusstoner of education upon ap-
proval of the polictes by the district board
of trustees A district may impose a grade
adjustment on the work made up by a stu-
dent for an unexcused absence

(d) Provisions under subsection (c)
of this secuon do not permut credut for work
missed due to student absences for partici-
pation 1n extracurnicular activities mn excess




of the number of absences permitted 1n
§75 411(a) and (b) of this title (relating to
Student Absences for Extracurricular or
QOther Activities)

(e) Absences in excess of those per-
mitted under §75 411 of this utle may not
be considered extenuating circumstances.

(f)  For students in kindergarten-
Grade 12, absences shall be aggregaied on
the basis of 90% of the days the class 15
offered. whether a semester, a scholastic
year. or an alternate tme frame.

(g) For a student identified as hav-
ing a disability under §89 211 of this title
(relating 1o Eligibility Crutenia), the admus-
sion, review, and dismissal (ARD) commut-
tee shall determine whether absences due to
the disability are extenuating circumstances
‘The ARD commutice shall determine what
modifications to his or her makeup work are
necessary for a student with a disability to
regain class credit lost due to the absences

(h) ‘The atendance commuttee shall
hear each case 1in which a student’s atten-
dance falls below Y0% of the days the class
15 offered and a petition by the student or
the student’s parent or legal guardian has
been filed. The heaning may be a review of
student attendance records and other appro-
priate documents, an oral presentation be-
fore the committee with the student, his or
her parent, or other appropriate repre-
seatatives such as a case worker or sub-
stance abuse counselor, or another process
established 1n policy by the district The
commuttee may review other cases at local
option

(1) If a student has an absence the
district recognizes as an extenuating cir-
cumstance and the student satisfactorily
makes up missed work, the student shall be
considered in attendance for purposes of
computing compulsory attendance under the
Texas Education Code. §21.032, and for
driver's license eligibility under Texas Cuvil
Statutes, Artcle 6687b

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy's legal authory

Issued in Austin, Texas, on November 15,
1993

TRD-9332094 Cnss Cloudt

Director, Policy Planning
and Evalualion
Texas Education Agency

Eflective date December 6, 1993

Proposal publicalion date September 24,
1993

For further information, please call (512)
463-9701

¢ L4 ¢

Chapter 75. Curriculum

Subchapter H. Promotion and
Alternatives to Social Pro-
motion

¢ 19 TAC §75.195

The Texas Education Agency (TEA) adopls
an amendment to §75 195, concerning alter-
natives 1o social promotion, without changes
to the proposed text as published in the Sep-
tember 24, 1993, issue of the Texas Register
(18 TexReg 6512)

The amendment mplements statulory
changes made by the 73rd Texas Legislature
by adding pregnancy or parenthood as state
critena for students in at-nsk sduations
School distncts not currently providing ser-
vices for pregnant students will be required to
mplement appropriate programs and ser-
vices

No comments were receved regarding adop-
tion of the amendment

The amendment is adopted under the Texas
Education Code, §21 557, which authonizes
the State Board of Education to promulgate
rules concerning students it at-nsk sttuations
and remedial instruction

This agency hereby certilies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on November 15,
1993

TRD-9332095 Cnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date December 6, 1993

Proposal publication date September 24,
1993

For further information, please call (512)
463-9701

L4 ¢ ¢

Chapter 89. Adaptations for
Special Populations

Subchapter B. Remedial and
Compensatory Instruction
e 19 TAC §89.43

The Texas Education Agency (TEA) adopts
new §89.43, concerning the investment capi-
tal fund, without changes to the proposed text
as published in the September 24, 1993, I1s-
sue of the Texas Register (18 TexReg 6513)

The rule implements legislation passed by the
73rd Texas Legslature that establishes the
fund, directs the Central Education Agency to
administer , and authonzes the commis-
sioner of education to make grants from the
fund to ehgible schools The new rule n-
creases opportuities to implement deregula-
tion and school restructuring procedures to
improve student achievement and increase
parental and community involvement in the
schools

The EI Paso Inter-religious Sponsoring Orga-
mzation commented in favor of the rule, em-
phasizing the increased opportunities for
parental involvement and professional devel-
opment.

The new rule 1s adopted under the Texas
Education Code, §11 2092, which authonzes
the Central Education Agency to admimister
the investment captal fund and the commus-
sioner of education o make grants from the
fund to eligible schools that apply under rules
adopted by the State Board of Education

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on November 15,
1993

TRD-9332096 Cnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date December 6, 1993

Proposal publication date September 24,
1993

For further information, please call (512)
463-9701

L4 * L 4

Chapter 137. Professional
Educator Preparation and
Certification

Subchapter A. Educator
Preparation Accountability
System

¢ 19 TAC §137.5

The Texas Education Agency (TEA) adopts
an amendment to §137 S, concerning educa-
tor assessment, without changes {o the pro-
posed text as published in the September 24,
1993, ssue of the Texas Register (18
TexReg 6516)

The amendment implements the Texas Edu-
cation Code, §13 032(j), which requires the
State Board of Education to establish proce-
dures for assessing the braille reading and
writing skills of individuals preparing to teach
visually 1mpaved students The testing will
help prepare mstructors to teach reading and
writing in braille to students and to use braille
regularly in the classroom

No comments were receved regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Education Code, §13 032(j)), which authonzes
the State Board of Education to promulgate
rules requring satisfactory performance on
an examination prescribed by the board that
1s designed to assess competency in braille
reading and wnting skills according to stan-
dards adopted by the board

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

0“%/(dopled Sections

November 19, 1993

18 TexReg 8519



Issued in Austin, Texas, on November 15,
1993

TRD-9332097 Criss Cloudt
Diractor, Puircy Planning
and Evaluation

Texas Education Agercy
Effective date December 6, 1993

Proposal publication date September 24,
1993

For further information, please call (51?)
463-9701

¢ L4 ¢

Chapter 149. Education
Personnel Development

The ]’oxas Education Agency (TEA) adopts
amendments to §§1491, 1492 14921
14922, and 14941-14946, and new
§149 23, concerming education personnel de-
velopment Sections 14941, 14943, and
149 44 are adopted with changes to the pro
posed text as published in the September 24,
1993, issue of the Texas Register (18
TexReg 6517) Sections 1491, 1492,
149 21-149 23, 14942, 14945, and 149 46
are adopted without changes and will not be
republished

The amendments and new rule are needed 1o
implement Senate Bill 7, 73rd Texas Legtsla-
ture, which repeals various statutes that cre-
ated the teacher career ladder and makes
significant changes 10 the Texas Teacher Ap-
praisal System (TTAS) and minor changes to
administrator  appraisal and management
training The rules establish a prolessional
development program for education person-
nel and gudelnes for inservice education,
appraisal of certified personnel, and the
teacher career ladder

The change to §14941(b) adds language to
clarify the postion of the State Board of Edu-
cation (SBOE) on the intended purposes of
the Texas Teacher Appraisal Sysiem (TTAS)
and deletes language concerming contract re
newal that 1s covered in the Texas Education
Code, §21 204

The change to §149 43(c)(8) adds language
to clanly the purpose and use of cumulative
data

The change 10 §149 43(c)(9) substitutes the
word "appraser” for "supnrvisor” and adds
language to clanty scornng procedures

The change to §149 43(c)(10) clantes when
a final observation report must be placed n
the teacher's personnel hle

The change to §149 43(d)(2) clantes proce
dures a teacher may follow when he o she
recenves an annual observation repoit with
which he or she disagrees

The changes to §14943(e)(1) and
§149 43(f)(2) clanty scoring imphcations

In §149 44, a new subsection (b) was added
to provide for scoring on the TTAS, and old
subsections (L) and (c) were ielettered as
subsections (c) and (d), respeclively Also
subsection (d) ~as revised to claufy both
SBOE's position on scoring and the imphca-
tions of permissive scoring

18 TexReg 8520  November 19, 1993

The following commentators recommended
the changes being adopled m this subimis-
sion the education service centers for Re-
gions I, X, Xt and XIN, San Antorso 1SD,
and the Association of Texas Professional
Fducatos

The Texas Association of School Boards tec
onmmended a c¢hange 10 language mn
§149 41(h) concerning conlract renewal con
sideraons The TEA leels the changes to
subsection (b) beng adopted i this submis
ston - adequately  address the  acsociation’s
concern

Subchapter A Educational Per-
sonnel Development Trogram
¢ 19 TAC §149.1. §149.2

The amendments, are adopted  under  the
Texas tducahon Code §13 302, which au
thonzes the State Board ol Fducation to
adopt an appramal process andd crernia on
which 1o apprare the poertoimance of leach
o1

This agency hereby cortiies that the ule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercine ol the agen
cy s legal authonty

Issued i Austin Texas on November 15
193

THRDL 9332098 Cnss Cloudt

Dirgctor Policy Planning
and Cvaluation
Texas Education Agency

Elfective date December 6, 1993

Proposal pubhcation date  September 24
1993

For further nformaton, please call (512)
463 9701

¢ L ¢

Subchapter B
tion
o 19 TAC §§149.21, 149.22, 149.23

The amendments and new rule are adopted
under the Texas Education Code, §13 302,
which authonzes the State Board of Educa
hon to adopt an appraisal process and critena
on which to apprase the perfotmance ol
teachers

Inservice Educa-

This agency hereby cettiies that the rule as
adopted has been reviewed by legal counsel
and found to be a valkd exercise of the agen-
cy's legal authonty

Issued i Aushin fexas on November 15

1993

RO 333207 Criss Gloudt
Director Policy Planming
and Evdluation

Taxas Educaton Agancy
Lifective date December 6 1993

Proposal pubhcaton date  September 24
1993

For futher mtormation please calt (512)
463 9701

4 L4 4

Texas Register ¢

e 19 TAC §149.24, §149.28

The Texas Education Agency (TEA) adopts
the repeal of §§14924, 149 25, 14971, and
149 81, concerng education personnel de-
velopment, without changes to the proposed
text as published in the September 24, 1993,
issue of the Texas Register (18 TexRegy
6519)

The rules estabhsh guidelnes for inservice
education and the teacher career ladder The
repeals are needed to implement Senate Bill
7 /3d Texas L egslature, which repeals vart
ous statutes that created the teacher career
ladkler and makes signiicant changes to the
Feraa Teacher Appraisal System (TTAS) and
mmor changes 1o adrmimistrator apprassal and
management traming, and 1o reorganize the
rules m Chapler 149

Ho comments were recenved regarding adop
tion of the repeals

The repeals are adopted under the Texas
f ducaton Code §13 302, which authornizes
the Slate Board of Fducation to adopt an
apprasal process and crtena on which to
dappranse the pedfarmance of tleachers

Ihis agency hereby certifies that the rule as
adopted has been teviewed by legal counsel
and found lo be a vald exercise of the agen
cy's legal authority

Issued in Austin, Texas, on November 15,
1993

TRD 9332100 Crnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Elfective date December 6, 1993

Proposal publication date September 24,
1993

For further information, please call (512)
463 9701

¢ ¢ ¢

Subchapter C. Appraisal of

Certifted Personnel
e 19 TAC §§149.41-149.46
The amerdments are adopted under the
texas Cducation Code, §13302, which au-
thoiizes the State Board of Education to
adopt an apprasal process and critena on

which to appraise the performance of teach-
eis

SV General Provisionys

ta)  bach teacher and admumstiator
shall be apprassed annually in the pettor-
mance of hus or her duties This requirement
shall apply to all certified personnel classi-
tied 1 the Texas Bducation Code, §16 056,
Lexas Public Bducanon Compensation Plan,
micluding the nondegreed teacher and the
nonceritied admimistrator

(b)y  Ihe results of the apprarsal ot
teachers shall be used for professional statt
development purposes and shall be vsed as
one component tor conteact tenewal consid-




erations. The results of the appraisal of
administrators shall be used for staff devel-
opment purposes relating to management
standards and administrator leadership and
may be used for contract renewal consider-
ations.

(c) Professional personnel, includ-
ing each nurse. vocational education
teacher, Reserve Officers’ Training Corps
(ROTC) teacher, librarian, visiting teacher,
psychological associate, occupational or
physical therapist, counselor, education di-
agnostician, and each individual assigned to
a supervisory position, shall be appraised at
least once each year. Each appraisal shall be
conducted by one appraiser using the evalu-
ation instruments adopted by the local board
of trustees. Nondegreed teachers shall be
evaluated at least once each year by one
appraiser.

(1) Each administrator shall be
appraised annually by at least one appraiser.
the administrator’s supervisor, using the
state criteria and procedures approved by
the State Board of Education (SBOE) under
§149.45 of this title (relating to Administra-
tor Performance Criteria) and §149.46 of
this title (relating to Administrator Ap-
praisal Procedures) or criteria and proce-
dures adopted by the local board of trustees.

(2) Each appraiser shall be
trained in the appropriate use of the evalua-
tion instruments.

(d) Each school district shall ap-
praise teachers using one of the following
methods:

(1) the state appraisal process
and performance criteria developed and ap-
proved by the SBOE and outlined in
§14942 of this utle (relating to Teacher
Performance Criteria), §149.43 of this title
(relating to Teacher Appraisal Procedures,
and §149.44 of this title (relating to Teacher
Appraisal Instrument), or

(2) an appraisal process and per-
formance criteria that is:

(A) based on:

(i) domains listed in the
Texas Education Code, §13.302; and

(ii) observable, job-
related behavior, including teachers’ imple-
mentation of discipline management proce-
dures;

(B) developed by the district
using the procedures established under the
Texas Education Code, §21.930 and
§21931; and

(C) approved by the commis-
sioner of education,

§14943. Teacher Appraisal Procedures.
(a) Appraiser qualifications.

(1) The teacher appraisal pro-
cess requires at least one appraiser.

(2) One appraiser must be the
teacher’s supervisor or an appraiser ap-
proved by the school board.

(3) Except for an individual
serving as a part-time principal or under
other extraordinary circumstances approved
by the commissioner of education, the
teacher's supervisor must hold administrator
or supervisor certification. An appraiser
other than the teacher's supervisor must
have a valid teaching certificate and at least
two years of prekindergarten, kindergarten,
clementary, or secondary classroom teach-
ing experience.

(4) A classroom teacher may not
appraise a teacher on the same campus un-
less there is only one school campus in the
district.

(5) Before conducting apprais-
als, an appraiser must receive instructional
leadership training and uniform appraiser

training. Periodic recertification shall be re- .

quired for each appraiser.

(b) Teacher orientation. A district
shall provide a teacher an orientation to the
teacher appraisal system before the teach-
er's first observation. The State Board of
Education (SBOE) shall provide materials
for additional training of teachers as part of
the district’s inservice program.

(c) Appraisals, observations. and
conferences.

(1) At least one appraisal is re-
quired each year for each teacher.

(2) An appraisal consists of at
least one 45-minute observation by an ap-
praiser.

(3) Each school district shall es-
tablish a calendar for appraisal during the
required days of instruction for students
during one school year, The appraisal calen-
dar:

(A) shall exclude the first
two weeks of instruction;

(B) shall prohibit observa-
tions on the last day of instruction before
any official school holiday or on any other
day deemed inappropriate by the board of
trustees; and

(C) shall provide that all ob-
servations be completed 15 working days
before the last day of instruction for siu-
dents.

(4) An appraisal shall be based
on the teacher's performance in fields and

teaching assignments for which he or she is
certified whenever possible.

(5) Observations may be sched-
uled by day or time of day. Each district
shall adopt procedures for implementing
this section.

(6) Before the first observation
of a teacher, the length of the observation
may be waived by mutual consent at the
request of the teacher or the appraiser. A
waiver should be considered only when the
nature of the teaching assignment requires
shorter instructional segments.

(7) After an observation, each
appraiser must complete a written prelimi-
nary observation report. The report shall not
be completed during the observation. A
copy of the written report shall be given to
the teacher within ten working days of the
observation. Under extenuating circum-
stances, this time period may be extended to
a maximum of 15 working days.

(8) During the appraisal period,
the teacher’s supervisor may continually
evaluate and document performance specifi-
cally related to the performance criteria and
indicators specified in §149.42 of this title
(relating to Teacher Performance Criteria).
If it would influence the teacher's final
written observation report, the documenta-
tion must be shared in writing with the
teacher within ten working days of the oc-
currence or, in unusual circumstances, the
teacher supervisor's knowledge of the oc-
currence. This additional documentation
shall be combined with, but shall not re-
place, the observation to determine domain
credit.

(9) At the request of the teacher
or appraiser, a preconference shall be con-
ducted within a reasonable period of time
before the observation. Following each ob-
servation, an appraiser must conduct a
postobservation  conference  with  the
teacher. In this conference, the teacher’s
appraiser shall review the results of the
observation, inform the teacher of his or her
domain performances, discuss the teacher's
instructional goals and outcomes, and make
recommendations regarding domains that
need improvement. The teacher and his or
her appraiser shall also discuss teacher self-
assessment aspects, such as the professional
goals of the teacher, campus planning, in-
structional strategies, and student outcomes.
The postobservation conference must be
held within ten working days of the formal
observation. Under extenuating circum-
stances, this time period may be extended to
a maximum of 15 working days.

(10) A written final observation
report must be shared with the teacher
within  five working days of the
postobservation conference. The final ob-
servation report must be placed in the teach-
er's personnel file by the end of the school

¢ Adopted Sections
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year. The final observation repdrt may be
changed as a result of the postobservation
conference.

(d) Teacher response and appeals.

(1) A teacher may submit a
written rebuttal of the appraiser's written
final observation report within ten working
days after receiving the report. Under exten-
uating circumstances, this time period may
be extended to a maximum of 15 working
days. The written rebuttal shall be attached
to the final observation report and placed in
the teacher’s personnel file.

(2) When a teacher receives his
or her annual written observation report
with which he or she disagrees, the teacher
may request and is entitled to another obser-
vation by a different appraiser. The teacher
must request this second observation within
ten working days of receipt of the written
final observation report. The teacher and a
different appraiser may determine a mutu-
ally agreed upon day and time to conduct
the second observation. Under extenuating
circumstances, this time period may be ex-
tended to a maximum of 15 working days.
A teacher may request that another observa-
tion be conducted by a different appraiser
for formative purposes at any time.

(3) Each school district shall
adopt written procedures for a teacher to
present grievances and receive written re-
sponse regarding the appraisal process. The
procedures shall be disseminated at the time
of employment to each professional staff
member and vpdated annually or as needed.

{e) Plan for professional growth.

(I) A plan for professional
growth must be developed or modified if
any domain performance is less than satis-
factory. At the teacher’s request. a plan for
professional growth may be developed or
modified as a result of the final observation
report.

(2) The teacher's supervisor, in
cooperation with the teacher, shall develop
the plan for professional growth. Other ap-
praisers, as appropriate, may participate in
this process. Options for growth activities
shall be provided. and at least one option
shall not place sigruficant financial burden
on either the teacher or the school district.

(f) Summative conference.

(I) Each teacher may receive a
summative conference if requested by either
the teacher or the teacher’s supervisor.

(2) Any documentation col-
lected after the summative conference but
before the end of the required days of in-
struction for students during one school
year may be conudered if it will affect any
of the teacher’s domain performances. An-
other summative cunference shall be held to
inform the teacher of the changes.

§149.44. Teacher Appraisal Instrument,
Scoring Procedures, und Formy.

" (a) The State Board of Education
(SBOE) shall develop and approve the
Texas teacher appraisal instrument.

(b) The State Board of Education
shall develop and approve scoring proce-
dures that guarantee that each teacher, at the
close of the appraisal process, receives a
performance score for each domain.

(1) Each appraiser will score
Domains I-V.

(2) In the evaluation of Domain
V, the teacher is assumed to have credit for
all indicators unless there is documentation
otherwise,

(3) The appraiser must docu-
ment evidence on the written record when;

(A)  absent or below expec-
tation is recorded for any indicator, and

(B) exceptional
credit is granted for any criterion.

(4) The domain credit totals is-
sued at the close of the appraisal period
reflect the results of the formal observation
issued on written records and the additional
appraisal documentation gathered during the
appraisal period. The domain credits issued
by the appraiser have an assigned weight of
100% of the domain total.

(5) Scoring of the teacher’s per-
formance is based on the summary domain
credits issued by the appraiser. When a
second observation is made, the appraisers’
scores will be averaged and will constitute
the teacher’s score for the appraisal period.

quality

(6) Districts electing to use the
state-approved scoring system shall use the
forms approved by the State Board of Edu-
cation to record observation and documen-
tation results, plan for professional growth,
and record final observation results.

(c) For each domain, teacher per-
formance shall be evaluated as.

(1) unsatisfactory, if the teach-
er's performance is clearly not acceptable in
some major criterion;

(2) below expectations, if the
teacher's performance needs improvement
in some major criteria;

(3) satisfactory, if the teacher's
performance meets expectations;

(4) exceeding expectations, if
the teacher’s performance excels in some
major criteria; or

(5) clearly outstanding.

(d) An appraisal shall be based on
an overall assessment of general perfor-
mance in the domains. Indicators may be

scored numerically and shall be instructive
in nature and used for guidance in the as-
sessment of domain performances. Each
district that elects not to use the state ap-
proved scoring procedures shall adopt pro-
cedures  for determining the teacher's
domain performances.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332101 Cnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1993

Proposal publication date. September 24,
1993

For further information, please call' (512)
463-9701

¢ ¢ ¢

Subchapter D. Teacher Career
Ladder
* 19 TAC §149.71, §149.81

The repeals are adopled under the Texas
Education Code, §13.302, which authorizes
the State Board of Educalion to adopt an
appraisal process and criteria on which to
appraise the performance of teachers.

This agency hereby centifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332102 Criss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1993
Proposal publication date: September 24,
1993

For further mlormation, please call: (512)
463-9701

¢ ¢ ¢

Chapter 157. Hearings and
Appeals

Subchapter AA. General Provi-
sions for Hearings Before
the Commissioner of Educa-
tion

¢ {9 TAC §I57.1058

The Texas Education Agency (TEA) adopts

an amendment to §157 1058, concerning fil-

ing exceplions and replies to proposals for
decisions, without changes to the proposed

text as published in the September 24, 1993,

issue of the Texas Register (18 TexReg
6524)
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The rule is being amended to comect an
outlining error. As filed for adoplion and pub-
lished with changes in the March 28, 1993,
issue of the Texas Register (18 TexReg
1930), subsaction (6) was mislabeled subsec-
tion (f). .

No comments were received regarding adop-
tion of the amendment.

The dmendment is adopled under the Texas
Education Code, §11.13, which providas for
appeals before the commissioner of educa-
tion, and Texas Civil Statutes, Aricle
6252-13a, §3 and §4, which authorize the
State Board of Education to adopt rules of
practice specifying the nature and require-
ments of all formal and informal procedures
available.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332103 Criss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1933

Proposal publication date: September 24,
1993

For further information, please call: (512)
463-9701

¢ ¢ ¢

Chapter 175. Proprietary
Schools and Veterans
Education

Subchapter A. Proprietary
School Advisory Commis-
sion

* 19 TAC §175.1

The Texas Education Agency (TEA) adopis
the repeal of §175.1, concerning the Propri-
etary School Advisory Commission, without
changes 1o the proposed text as published in
the September 24, 1993, issue of the Texas
Ragister (18 TexReg 6524).

The repeal is needed to implement House Bill
2585, 73rd Texas Legislature, which
abolishes the Proprietary School Advisory
Commission.

No comments were received regarding adup-
tion of the repeal.

The repeal is adopted under the Texas Edu-
cation Code, §32.22, which authorizes the
State Board of Education to adopt rules nec-
essary for carrying out the provisions of the
Texas Proprietary School Act.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counssl!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1996.

TRD-9332104 Criss Cloudt
Director, Policy Planning
and Evaluation

Texas Education Agency
Effective date: December 8, 1993

Proposal publicalion date: Seplember 24,
1993

For further information, please call: (512)
463-9701

¢ ¢ L

Subchapter E. Minimum Stan-
dards for Operation of
Texas Proprietary Schools

¢ 19 TAC §§175.122, 175.125,
175.127, 175.128

The Texas Education Agency (TEA) adopls
amendments to §§175.122, 175. 125,
175.127, and 175.128, concerning minimum
standards for operation of Texas proprietary
schools. Section 175.127 and §175.128 are
adopted with changes to the proposed texi as
published in the September 24, 1993, issue of
the Texas Register (18 TexReg 6525). Sec-
tion 175.122 and §175.125 are adopted with-
out changes and witl not be republished.

The amendments implement House Bill 1705,
73rd Texas Legislature, by reducing regula-
tion of small proprietary schocls in the follow-
ing areas: the fee schedule; participation in
the proprietary school tuition protection fund;
refund policies; bonding requirements; the ex-
amination of small proprietary schools for
compliance; reporting requirements of stu-
dents; and the term for which a certificate of
approval may be issued.

The changes 1o §175.127 clarify the intent of
the rule by substituting the term “penalty” for
“interest” in subsection (b)(5)(J)(id), (K), and
(iii); and by substituting the number "60" for
“30" in subsection ([)6)H) and (9)
(B)(vi(IV).

The change to §175.128 adds language clari-
fying that the renewal fee for small proprietary
schools as staled in §175.128(b) is not sub-
ject to the timeliness required by §175.128(g).

Texas Conlinuing Education Services for
Nurses expressed concern about exam pas-
sage rates, the definition of a small propri-
etary school, and progress standards. These
concerns were alleviated in discussions with
TEA staff.

Thomas' School of Retail Floristry com-
mented in favor of the amendments, but sug-
gested the change to §175.128(g) adopted in
this submission.

The amendmenis are adopted under the
Texas Education Code, §32.22, which autho-
rizes the State Board of Education to adopt
rules necessary for camying out the provi-
sions of the Texas Proprietary School Ad.

§175.127. Minimum Stundurds for Opera-
tion of Proprictury Schools.
(a) (No change)

(b) Schools desiring issuance and
renewal of certificates of approval shall ad-
here to the following standards.

(1) - Personnel.

(A) School director and ad-
ministrative staff members.

(i) (No change.)

(i) The school director
shall be a graduate of an accredited institu-
tion of higher leaming (college or univer-
sity) with one year of experience in
administration, institutional management, or
the total years of administrative/manage-
ment experience and/or higher education
shall equal five years. If the school employs
a director of education, that director shall
meet the same requirements as an instructor
and shall also have one of the following:

(D)) (No change.)
(iii)-(vi) (No change.)

(vii) Schools exclusively
offering seminars and workshops and small
proprietary schools as defined in §175.122
of this title (relating to Definitions) are only
required to comply with clavses (i), (iii),
and (iv) of this subparagraph.

(B) (No change.)
(2) Admission requirements.

(A) The school shall submit
for approval by the director its admission
requirements for each program with justifi-
cation for the requirements.

(i) The school shall re-
quire for admission into its programs proof
of one of the following:

(I) high school gradu-
ation;

(I) a recognized high
school equivalency credential;

(IIl) ability to benefit
by obtaining a satisfactory score on the
approved entrance test; or

@V) specific justifica-
tion for entry requirements for approval by
the director, if subclauses (I)-(IT) of this
clause do not apply to seminars, workshops,
and small proprietary schools as defined in
§175.122 of this title.

(i) -(vii) (No change.)

(B) The school must main-
tain a written record of the previous educa-
tion and training of the student applicant
that indicates that appropriate credit has
been given by the school for previdus edu-
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cation and training. Official transcripts pro-
vided by the student of all previous
postsecondary institutions attended must be
placed in the student file with a written
evaluation initialed by the schoo! director or
the school director’s designee. Where war-
ranted, the new training period shall be
shortened using appropriate  skills or
achievement tests, and the student shall be
notified. When the training period is short-
ened, the course cost shall be reduced ac-
cordingly. Each school shall use a form
approved by the director that will become
part of the student’s permanent record at the
school. Seminars, workshops, small propri-
etary schools with programs of 40 clock
hours or less as defined in §175.122 of this
title, and individual subject offerings are not
required to comply with this provision.

(C) Prior to enrollment the
school shall furnish the following to each
prospective student:

(i) a school catalog and
program outline. Seminars and workshops
as defined in §175.122 of this title are not
required to provide a school catalog;

(i)(ix) (No change.)

(x) exam passage rates
for programs that prepare students for state
licensing, certification, or registration ex-
ams; and

(xi) (No change.)
(D) (No change.)

(E) With the exception of
seminars, workshops, small proprietary
schools with programs of 40 clock hours or
less as defined in §175.122 of this title, and
individual subjects, each school shall use a
form approved by the director to verify the
student’s receipt of the information required
in subparagraphs (C) and (D) of this para-
graph. At the discretion of the director, the
form shall also include the following state-
ments.

(i)-(iti) (No change.)

(F) (No change.)

(G) The school shall submit
an enrollment agreement to the director for
approval. Further, with the exception of
seminars and workshops, the school shall
enroll students using the approved enroll-
ment agreement. The agreement shall in-
clude, but is not limited to, the following:

(i)-(vi)  (No change.)

(vii) a  Federal Trade
Commission statement for holder in due
course, unless no loans, grants, or install-
ment payments are involved.

(3)(4) (No change)

(5) Cancellation and refund pol-
icy.

(A) (No change)

(B) Each school must have a
cancellation and settlement policy that will
permit a potential student to cancel any
enrollment agreement or contract within 72
hours (until midnight of the third day, ex-
cluding Saturdays, Sundays, and legal holi-
days) after the enrollment contract is signed
by the prospective student. Any potential
student who has not toured the school facili-
ties and inspected the equipment before
signing an enrollment contract has an addi-
tional three days, excluding Saturdays, Sun-
days, and legal holidays, following a tour
and inspection to request a full refund of
any money paid to the school and release
from all obligations. The student shall sign
and date a form certifying the tour. Corre-
spondence, combination correspondence-
residence, and seminars and workshop pro-
grams are not required to provide the stu-
dent a tour.

(i) -(ii) (No change.)

(iii) A refund based on
enrollment in a resident school shall be
totally consummated within 60 days after
the effective date of termination. Proof of
consummation of refund will be the refund
document or copies of both sides of the
cancelled check and must be on file within
120 days of the effective date of termina-
tion. A refund check must identify the stu-
dent to whom the refund is assigned. In a
case in which multiple refunds are made
using one check, the check must identify
each student individually and the amount to
be credited to that student’s account.

(C)-(E) (No change.)

(F) For correspondence pro-
grams, the policy must provide the follow-
ing.

(i)-(v) (No change.)

(vi) A refund shall be to-
tally consummated within 60 days after the
effective date of termination as defined in
clause (ii) of this subparagraph.

(vii) An enrollment con-
tract must specify the amount of iime allot-
ted the student to complete the program. If
at the end of the specified period the student
has not completed the program, the stu-
dent’s enrollment must be terminated and a
refund totally consummated within 60 days.
If the student desires to reenroll, appropriate
credit must be given as outlined in para-
graph (2) of this subsection.

(G)-(H) (No change.)

(D A penality shall be paid on
any refund not consummated within the
period required by the Texas Education
Code, §32.39. The penalty shall be on the
interval beginning with the first day follow-
ing the expiration of the refund period and
ending with the day immediately preceding
the date the refund is consummated.

(J) Penalty on late refunds
for grants shall be paid to the tuition protec-
tion fund if the amount is $15 or less. Any
other penalty assessed on a school’s late
payment of student refunds, as provided by
the Texas Education Code, §32.3%(e). shall
be disbursed in the following order of prior-
ity:

(i)-(i) (No change.)

(iii) to the tuition protec-
tion fund of any remaining balance of as-
sessed penalty.

(K) If it is determined that
the method used by the school to calculate
refunds is in error or the school does not
routinely pay refunds within the time re-
quired by the Texas Education Code,
§32.39(b)(7) and (12), the school shall sub-
mit an audit report of the refunds due for-
mer students that includes any penalty due
specified in the Texas Education Code.
§32.39(e), conducted by an independent
certified public accountant or public ac-
countant registered with the State Board of
Public Accountancy. The audit opinion let-
ter shall be accompanied by a schedule of
student refunds due that discloses the fol-
lowing information for the four years pre-
vious to the date of request by the agency
for each student:

()-(i)) (No change.)

(iii) amount of refund
with principal and penalty separately stated,
date and check number of payment if pay-
ment has been made, and any balance due.

(6) Vocational
programs.

instructional

(A) Subject hour length and
program standards, generally. No subject or
combination of subjects constituting a par-
ticular program shall be approved by the
adminustrator unless the applicant demon-
strates that the program is of such quality,
content, and length that it reasonably and
adequately imparts to a student the job
skills and knowledge necessary for the stu-
dent to obtain employment in the business,
trade, technical, or industrial occupation for
which the instruction is offered. The direc-
tor may develop an abbreviated procedure
for new program applications resulting from
revisions to existing programs.
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(B)-(G) (No change.)

(H) Discontinuance of pro-
gram, If an approved program is discontin-
ued for any reason, the director shall be
notified within 72 hours of discontinuance
and furnished with the names and addresses
of any students who were prevented from
completion by reason of the discontinuance
of the program. Should the school fail to
make arrangements satisfactory to the stu-
dents and the director for the completion of
their programg(s), the full amount of all tu-
ition and fees paid by the students are then
due and refundable. If arrangements are not
made satisfactory to the students and direc-
tor, the refunds must be made no later than
60 days from the date the program was
discontinued. Any program discontinued
will be removed from the list of approved
programs.

{D-M)

(7) Semunars and workshops. A
seminar or workshop shall be of such qual-
ity, content, and length that it reasonably
and adequately imparts to a student the
necessary skills or knowledge required for
the stated objective. The director may de-
velop an abbreviated procedure for schools
submitting applications for new seminars or
workshops.

(8) Advertising.

(No change.)

(A)-R)

(9) Minimum progress and at-
tendance standards.

(No change.)

(A) Progress. With the ex-
ception of seminars and workshops. appro-
priate standards must be implemented to
ascertain the progress of the students en-
rolled. Progress standards must meet the
following requirements.

()-(iii) (No change.)

(iv) Programs of 40 clock
hours or less as defined in §175 122 of this
titte may give only a final exam at the end
of the program in lieu of the progress evalu-
ation system required in this subsection to
determine whether the student has the
knowledge to warrant a certificate of com-
pletion.

(v) For  programs  of
41-200 clock hours, a student’s grades will
be recorded at mid-term and at the end of
each grading period. A student who is not
making satisfactory progress at mud-term
shall be placed on probation for the remain-
der of the grading period. If the student
does not achieve satisfactory progress at the
end of the probationary period, the student’s
enrollment shall be terminated

(vi)-(vii) (No change.)

(B) Attendance.
(i)-(ii) (No change.)

(iii)  The attendance pol-
icy shall require termnating the enrollment
of a student who accumulates absences as
outlined in the following subclauses before
entering the pertod in which the student is
obligated for all tuition, fees, and other
charges:

(I) (No change.)

() more than 15% of
the total clock hours in a program of more
than 200 clock hours;

(III) more than 25%
of the total clock hours, if the program or
individual subject is 41-200 clock hours in
length, or

(IV) more than 25%
of the total clock hours for seminars, work-
shops, tndividual subjects. or programs of
40 ciock hours or less, unless a makeup
policy has been approved by the director.

(iv)-(vi) (No change.)

(vu) leaves of absence
are as follows

(I) With the exception
of semunars, workshops, and small propri-
etary schools with programs of 40 clock
hours or less as defined in §175.122 of this
uitle, schools may grant leaves of absence
for reasonable purposes acceptable to the
school director that shall not exceed the
lesser of 30 school days or 60 calendar
days

(I)-(1) (No change)

(IV) If the student
fails to return from leave. the student will
be automatically termmnated, and a refund
shall be totally consummated within 60
days

(V) (No change)

(vir) (No change)

(10) Equipment requirements.

(A)-(C) (No change)
(11)  School-sponsored housing

(A)-(B)
(12)  Financial stability

(No change)

(A)-(H)

(13) Adequate space for class-
room 1nstruction and shop or laboratory ex-
periences.

(No change.)

(A) (C) (No change.)

(14) Maximum pupil-teacher ra-
tio. These ratios may be varied at the dis-
cretion of the director to conform to
conditions in an individual school. If ade-
quate facilities and equipment are available,
the following pupil-teacher ratios shall be
acceptable;

(A)-(E) (No change.)
(15) Records.

(A) A school shall make
available the records and necessary data
required for approval and to show compli-
ance with the Texas Education Code, Chap-
ter 32, and this chapter for inspection by
authorized representatives of the agency. In
addition, a copy of the accreditation autho-
rization and the letter of eligibility from the
U.S. Department of Education shall be
available for review.

(B) There will be at least one
unannounced compliance survey at each
school each year Other compliance surveys
may be announced at the discretion of the
director. Small proprietary schools as de-
fined in §175.122 of this title are not sub-
Ject to the statutory on-site visit specified in
the Texas Education Code. §32.34(f), unless
the director determines that good cause ex-
1Sts to warrant an on- site visit to review the
school for comphance

(C) A school shall retain all
student records for at least three years. Fi-
nanctal records must be retained as required
by federal retention requirements.

(D) A school must maintain
student transcripts of academic records per-
manently. Transcripts shall be available to
students and prospective employers at a rea-
sonable charge if the student has fulfilled
the financial obligation to the school and is
netther in default nor owes a refund on any
federal or state student financial aid pro-
gram.

(E) A school shall maintain a
master student regustration list consisting of
at least the information in this paragraph
An entry shall be made on this lst for any
person who signs an enrollment agreement,
makes a down payment to attend the school,
or attends a class The entry shall be made
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on the date the first of these events occurs.
The order of these events may vary from
school to school. The following information
is required:

(i)-(vii) (No change.)

(F) A school must maintain
positive records of student attendance ac-
ceptable to the director.

(G) A school offering pro-
grams approved for an occupational objec-
tive must complete the labor market
information survey on forms provided by
the division and submit them on or before
the date provided in the survey packet as
requested by the administrator.

(H) A school shall report job
placement and employment data on an an-
nual basis in each program approved for an
occupational objective.

(i)-(ii) (No change.)
(16) Student Complaints.

(A)-(C) (No change.)

§175.128. Application Fees and Other
Charges.

(a) (No change.)

(b) The rencwal fee for a school is
based on the gross amount minus refunds of
annual student tuition and fees. This gross
amount minus refunds must be included in
the annual financial statements required by
§175.127(b)(11) of this title (relating to
Minimum Standards for Operation of Pro-
prietary Schools) and reflect the amount for
each school separately. If the financial
statements of the parent corporation are
submiited, the gross amount minus refunds
may be included as a separate document but
must be reported in accordance with
§175.127(b)(11)(C)(v) of this title. For
small proprietary schools as defined in
§175.122 of this title (relating to Defini-
tions), if a certificate is issued for more than
one year, the renewal fee is the greater of
$501 or the amount specified in the Texas
BEducation Code, §32.71(a)(2)(A), for the
first year, and $250, to be paid on the
anniversary date of the certificate, for each
subsequent year.

(c) A laie renewal fee of 12% of
the renewal fee, but not less than $500,
shall be paid in addition to the renewal fee
if the school fails to file a complete applica-
tion for renewal at least 30 days before the
expiration date of the certificate of ap-
proval. The requirements for a complete
application for renewal are found in
§175.125 of this title (relating to Approv-
als). The complete renewal application must
be postmarked with a date on or before the
due date.

(d) (No change.)

(e) Certificate and registration fees
shall be collected by the administrator and
deposited with the state treasurer according
to the following schedule.

(1) Initial fee for:
(A) a school is $2,550; and

(B) a
school is $1,001.

(2) The first renewal fee and
each subsequent renewal fee authorized by
the Texas Education Code, §32.71(a)(2), is
the greater of 0.3% of the school’s gross
tuition and fees, excluding refunds as pro-
vided by Texas Education Code, §32.39, or
$500. Small proprietary schools shall pay
the rerewal fee specified in subsection (b)
of this section if the certificate of approval
is issued for more than one year.

(3)-(14) (No change.)
(f) (No change.)

(g) With the exception of the re-
newal installment schedule for small propri-
etary schools outlined in subsection (b) of
this section, a school may elect to pay any
single fee in excess of $1,000 by quarterly
installment. A service charge of 10% of the
fee shall be added to the fee and the total
divided into equal quarterly installment pay-
ments. The first payment shall be due on
the date the fee is due. The second payment
shall be due 90 days after the initial due
date. The third installment shall be due 180
days after the initial due date. The final
installment shall be due 270 days after the
initial due date. Failure to pay any install-
ment by the due date shall result in a pen-
alty being assessed in the amount of 50% of
the total amount of the fee. with full pay-
ment of the penalty and outstanding balance
due within 30 days. Failure to submit timely
payments as required shall suspend partici-
pation in the installment payment plan for
the next renewal period.

small  proprietary

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332105 Criss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1993

Proposal publication date. September 24,
1993

For further information, please call: (512)
463-9701

¢ ¢ ¢

Chapter 176. Driver Training
Schools

The Texas Education Agency (TEA) adopis
the repeal of §§176.1, 176.21, and 176.24,
concerning driver training schools, without
changes to the proposed text as published in
the Seplember 24, 1993, issue of the Texas
Register (18 TexReg 6529).

The repeals are needed to implement House
Bill 2585, 73rd Texas lLegislalure, which
abolishes the Driver Training School Advisory
Commission, and to delete obsolete and du-
plicative language.

No commenis were received regarding adop-
tion of the repeals.

Subchapter A. Driver Training
School Advisory Commis-
sion

e 19 TAC §176.1

Tne repeal is adopted under Texas Civil
Statutes, Article 4413(29c¢), §4, which
authorize the State Board of Educa-
tion to adopt rules necessary to carry
out the Texas Driver and Traffic
Safety Education Act.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a vaid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332106 Criss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1993
Proposal publication date: September 24,
19938

For further information, please call: (512)
463-9701

¢ ¢ ¢

Subchapter B. Minimum Stan-
dards for Operation of
Texas Driver Training
Schools

¢ 19 TAC §§176.11, 176.13, 176.14,
176.16-176.20, 176.22, 176. 23,
176.25-176.34

The Texas Education Agency (TEA) adopts
amendments to §§176.11, 176.13, 176.14,
176.16-176.20, 176.22, 176.23, and
176.25-176.34, concerning minimum stan-
dards for Texas driver training schools. Sec-
tions 176.19, 176.25, 176.29, and 176.33 are
adopted with changes 1o the proposed text as
published in the September 24, 1993, issue of
the Texas Register (18 TexReg 6529). Sec-
tions 176.11, 176.13, 176.14, 176.16-176.18,
176.20, 17622, 176.23, 176. 26-176.28,
176.30-176.32, and 176.34 are adopied with-
out changes and will not be republished.
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The rules implement House Bill 2410, 73rd
Texas Legislature, which requires providing
for a system of branch schools and reducing
the course length of driving safety programs
from eight to six hours.

Significant aspects of the amendments in-
clude the following. Branch school hicenswe
requirements include posting a driver training
school bond and branch location. Rules con-
cerning course content, course management,
course guides, inslructor training guides, and
instructor licenses reflect the reduction in
course length mardated by House Bill 2410.
Driver educatton shall have a permanent
year-round facilty and may have addtional
classrooms. Course owners and pnmary con-
signees of driving safety courses shall furnish
data pertaining to student enroliments or at-
tendance. Application tees and other charges
are set for branch schools, renewal licenses
for driver training schools that offer dniver
education, changes of ownership that contain
the criteria specitied in statute, school direc-
tors, and extensions.

Addtionally, a member of the State Board of
Education (SBOE) requested that staff bring
forward an amendment that defines the type
of course that meets the agency require-
ments for approval of driving courses deliv-
ered by technology New §176 19(a)(1)(L)
provides for approval of driving salety
courses to be delivered by technology if that
technology meets specific criteria applicable
to course management, instructors, student
access to instructors, issuance of certificates
ot completion, availabilty of equipment and
course materials, and adequate securily mea-
sures

The changes to §176 19 and §176.29 update
the terminology used to dentify students with
disabilities

The changes to §175.25 coirect typographi-
cal errors by substituting the word "makeup”
for "make-up” and the word "conducting” for
“conducing "

In §176.33(d)(3), subparagraphs (A)-(F) have
been deleted in response to concerns ex-
pressed by driving schools aboul the fiscal
impact of renewal fees on the schools

The Texas Department of Public Salety,
Texas Department of Insurance, Texas mu-
nicipal courts, and Texas justice of the peace
courts commented in favor of the rules.

Comments were recewved aboul proposed
amendments to §176 25(b)(2)(A) that con-
cern the makeup policy for students enrolled
n teenage driver education only Sears Driv-
ing School, Arlington, disagrees wih the
amendments Safe-Way Drving Centre Coi-
poration, Houston, 1s n favor of the amend-
ments.

The TEA beleves allowing makeup students
in a regular class 1s not conducive to qualty
education The mstructor should be available
to help a student at the time the student has a
question. In addition, a school may hold a
student who nusses a lesson unlil the lesson
is offered in a subsequent class This method
has been adopted by many schools because
it does not increase costs

The following comments were recewed from
Fort Bend Driving Schools, Inc, Stattord

Comment- Concerning §176 19(a)(2)(K)(iv),
the school requested the required clock hows
for driver education be reduced from 32 to 30
hours

Agency Response’ The 32-howr requrement
for teenage driver education is pant of the
curriculum guide, Drniver Education Class-
room and In-Car Instruction, adopted by the
State Board of Education (SBOE). This guide
was developed by a commitiee of public and
nonpublic school teachers, representatives of
driver training schools, agency staff, public
school administrators, coliege and university
faculty, representatives of the regional educa-
tion service centers, and employees of the
Texas Department of Public Safety. It would
be inappropriate for stalf to recommend such
a revision withoul consulling this committee.

Comment. Concerning §176.24(a), the school
questioned the deletion of the policy on
leaves of absence.

Agency Response: Because the driving
safety course is six hours and the driver edu-
cation course is 32 hours, TEA believes a
leave of absence policy 1s not necessary. In
addiion, numerous school owners have com-
mented previously that the leave of absence
policy is confusing and difficult to work with
because students are required to reman in
sequence upon returning. It has become
more efficient to terminate a student and pre-
pare a new contract when he or she returns.

Comment. Concerning §176.33(d)(9), the
school questioned increasing the fee for each
extension from $35 to $5250. House Bill
2410 reduced the fees for changes in owner-
ship and oniginal licenses. Proected revenue
for the administration of the Texas Driver and
Trathic Safety Education Act and Texas Civil
Statutes, Article 6701d, §143A, does not fully
fund the projected expenses required to sutfi-
ciently adninister this program. The TEA be-
lieves thal, to the greatest extent possible, the
individuals recewving the services involved
with extensions should incur the costs. This i1s
the maximum fee allowed by statute. At this
rate, the fee does not pay for the cost of
providing the service.

Comment. The school identified typographical
erors In §§176 19(a)(3)(E), 176.25(b), and
176.34(q)

Agency Response The errors have been cor-
rected.

Numerous diiving schools expiessed concetn
about the fiscal impact of renewal fees on the
schools In §176.33(d)(3), subparagiaphs (A)-
(F) have been deleted n response to these
concerns

The amendments are adopted under Texas
Cwil Statutes, Article 4413(29¢c), §4, which
authonze the SBOE to adopt rules necessary
to carry out the Texas Driver and Traffic
Safely Education Act, and Texas Civil Stat-
utes, Article 6701d, which authonze TEA to
admster comprehensive rules goverming
driving safety courses adopted by the SBOE

$176 19 Courses of Instruction.

(a) This subchapter contains re-
quirements for driving safety, driver educa-

tion, and instructor development courses.
For each course, the following curriculum
documents and materials are required to be
submitted as part of the application for ap-
proval.

(1) Driving safety courses.
(A) (No change)

(B) Minimum course con-
tent. A driving safety course shall include,
as a minimum, materials adequate to ad-
dress the following topics and to comply
with the minimum time requirements for
each topic and the course as a whole:

(i)-(ii) (No change.)

(iii) Factors influencing
driver performance-minimum of 20 minutes
(instructional objective-to identify the char-
acteristics and behaviors of drivers and how
they affect driving performance):

I-(V) (No change.)
(1v) (No change.)

(v) Special skills for diffi-
cult driving environments-minimum of 20
minutes (instructional objectives-to identify
how special conditions affect driver and
vehicle performance and identify techniques
for management of these conditions):

D-(V) (No change.)
(vi) (No change.)

(vii) Perceptual skills
needed for driving-minimum of 20 minutes
(instrucuonal objective-to identify the fac-
tors of perception and how the factors affect
driver performance):

I (VD)

(vii1) Defensive driving
strategles-minimum of 40 minutes (1nstruc-
tional objective~to identify the concepts of
defensive driving and demonstrate how they
can be employed by dnivers to reduce the
likelihood of crashes, deaths, injuries, and
economic losses).

(No change )

M-(vID) (No change)

(1x) Driving  emergen-
cies-minimum of 40 munutes (instructional
objective-to identify common driving emer-
gencies and thewr countermeasures).

(I)-(I1) (No change.)

(x) Occupant  restramnts
and protective equipment-minimum of 15
munutes (instructional objective-to idenufy
the ratonale for having and using occupant
restratnts and protective equipment):

¢ Adopted Sections

November 19, 1993

18 TexReg 8527



M-(V) (No change.)

(xi) Alcohol and traffic
safety-minimum of 40 minutes (instruc-
tional objective-to identify the effects of
alcohol on roadway users) :

(M-(V) (No change)

(xii) Comprehensive ex-
amination and summation-minimum of 15
minutes (this shall be the last unit of in-
struction).

(xiii) The remaining re-
quired 20 minutes of instruction shall be
allocated to the topics included in the mini-
mum course content, excluding clauses (i)
and (xii) of this subparagraph, or to addi-
tional driving safety topics that satisfy the
educational objectives of the course.

© Course management.
Approved driving safety courses shall be
presented in compliance with the following.

(i) (No change.)

(ii) The total length of
the course shall consist of a minimum of
360 minutes.

(i) A minimum of 300
minutes of instruction is required.

(iv) Sixty minutes of time
exclusive of the 300 minutes of instruction
shall be dedicated to break periods or to the
topics included in the minimum course con-
tent, excluding the course introduction and
comprehensive examination and summa-
tion. All break periods shall be provided
after instruction has begun and before the
comprehensive exam and course summary.

(v) Administrative proce-
dures, such as enrollment, shall not be in-
cluded in the 360 minutes of the course.

(vi)-(vii) (No change.)

(viii) Each class of stu-
dents shall receive the topics of the course
in the same order. The order of topics shall
be approved by the agency as part of the
course approval.

(D) Dnving safety course
guides. A course guide is a description of
the content of the course and the techniques
of instruction that will be used to present
the course. The guide shall be bound into
one unit or contained in a hole-punched
notebook with a cover and a table of con-
tents To be approved for licensing, each
course owner or primary consignee shall
submut as part of the application a course
guide that includes the following.

(i)-(in) (No change.)

(iv) a statement of policy
addressing entrance requirements and spe-
cial conditions of students such as the in-

ability to read, language barriers, and other
disabilities;

(v) a list of relevant in-
structional resources such as textbooks, au-
dio and visual media and other instructional
materials, and equipment that will be used
in the course. A variety of relevant motion
picture films, slides. videos, or tape record-
ings shall be used for at least 60 minutes
but cannot be used in excess of 150 minutes
of the 300 minutes of instruction. The re-
sources may be included in a single list, or
they may appear at the end of each instruc-
tional unit;

(vi)-(vii)

(viii) units of instruction
sufficient to present the topics identified in
subparagraph (B) of this paragraph and any
additional topics unique to the course. Each
instructional unit shall include the follow-

ing:

(No change.)

M-(VI) (No change.)

(VI) techniques for
evaluating the comprehension level of the
students relative to the instructional unit. If
oral or written questions are to be used to
measure student comprehension levels, they
shall be included in the course guide. The
evaluative technique may ve used through-
out the unit or at the end;

. (ix) (No change.)

(E) Instructor training
guides. An instructor training guide con-
tains a description of the plan, training tech-
niques, and curriculun: to be used to train
instructors to present the concepts of the
approved driving safety course described 1n
the applicant’s driving safely course guide.
To be approved. each course owner or pri-
mary consignee shall submit as part of the
application an instructor training guide that
is bound or hole-punched and placed in a
binder and that has a cover and a table of
contents. The guide shall include the fol-
lowing:

(i) (No change.)

(ii) a description of the
plan to be followed 1 training instructors.
The plan shall include, as a mimmum, pro-
visions for the following:

(-(V) (No change.)

(V) a muimum of
600 minutes of instruction of the course in a
regular approved course under the observa-
tion of a licensed instructor traimner The
instructor tranee shall provide instruction
for two full courses. It 1s not mandatory that
the two courses be taught as two complete
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courses; however, every instructional unit
shall be taught twice;

(iii) instructional units
sufficient to address the provisions identi-
fied in clause (u)D-(V) of this
subparagraph. The total time of the units
shall contain a minimum of 24 instructional
hours. Each instructional unit shall include
the following'

(O-(VD)  (No change)

(VL) techniques for
evaluaung the comprehension level of the
students relative to the instructional unit If
oral or written questions are to be used to
measure student comprehension levels, they
shall be included in the instructor training
guide. The evaluative techmque may be
used throughout the unit or at the end

(F) Examinations Each
course owner or primary consignee shall
submit for approval as part of the applica-
tion tests designed to measure the compre-
hension level of students at the completion
of the driving safety course and the 1nstruc-
tor training course Instructors may not be
certified or students given credit for the
driving safety course unless they score 70%
or more on the final test. The course guide
shall identify alternauve testing techniques
to be used for students with reading, hear-
ing, or learning disabilities and policies for
retesting students who score less than 70%
on the final exam. The applicant may
choose nol to provide alternative testng
techniques; however, students shall be ad-
vised of courses providing alternative test-
ing prior to enrollment 1n the course. Test
questions may be short answer, muluiple
chotce, essay, or a combination of these
forms.

(G)-(K) (No change.)

(L) Dnving safety courses
delivered by technology The comnussioner
of education may approve a dnving safety
course delivered by technology and wave
any rules to accomplish thts approval if

(1) the educational objec-
tives, mimmum course content, applicable
arcas of course management, examination,
and student course evaluation requirements
are met,

(1) the course materials
are wrillen by an agency-hicensed driving
safety instructor or other individuals or or-
gamzauons with recognized experience 1n
writing tnstructional materials with input
from an agency-licensed driving safety in-
structor,




(iii) with the exception of
circumstances beyond the control of the
course owner, the student has adequate ac-
cess to a licensed instructor (on the average,
within two minutes) throughout the course
such that the flow of instructional informa-
tion is not delayed;

(iv) the certificate of
completion is signed by a licensed instruc-
tor,

(v) the equipment and
course materials are available only through
and at the approved driving safety school or
extension; and

(vi) there is sufficient ev-
idence to demonstrate the security of the
course and that it cannot be circumvented
by the general public.

(2) Teenage driver education.

(A) Driver training schools
instructing students ages 14-18 shall meet
the requirements promulgated in the state-
approved curriculum guide for driver educa-
tion, the "Standards for an Approved
Course in Driver Education for Texas
Schools,” and this chapter.

(B) Driver training schools
that desire to instruct students ages 14-18
shall provide classes with uniform begin-
ning and ending dates. Students shall be
enrolled and in attendance in the class be-
fore the seventh hour of classroom instruc-
tion.

(i)-(iii) (No change.)

(C) Each student younger
than 18 shall be provided a driver education
textbook currently adopted by the State
Board of Education.

(D) A copy of the current
edition of the Texas Drivers Handbook, mo-
torcycle supplement, or agency-approved
study material shall be furnished to each
student enrolled in the classroom phase of
the driver education course.

(E) The school director shall
ensure that each driver education instructor
provides instruction as outlined in the most
recent edition of the "Standards for an Ap-
proved Course in Drnwver Education for
Texas Schools” and the current state-
approved curriculum guide. In addition, the
school director shall obtain a current copy
of the "Standards for an Approved Course
in Driver Education for Texas Schools” and
a current state-approved curriculum guide
appropriate for the phase of instruction.

(F) A school may not permit
more than 36 students per driver education
class.

3

(G) When a student changes
schools, interrupting the classroom phase of
the driver education course, the school may
grant credit for the hours completed, pro-
vided the student enters and completes
within 90 days and completes a course com-
parable to that in which the student first
enrolled. Any credit received shall be
documented in the student file.

(H) The classroom phase of
driver education shall be completed in no
fewer than 20 and no more than 90 calendar
days from the first day of class, with no
more than two hours of regularly scheduled
classroom activities in one day. This shall
not circumvent the attendance and progress
policies.

(I) All behind-the-wheel in-
struction shall consist of actual driving
practice while the motor vehicle is in mo-
tion or as provided for in the curriculum
guide for driver education. No school shall
permit a ratio of less than two students or
more than four students per instructor, ex-
cept as allowed by subparagraph (K)(ii) of
this paragraph. The behind-the-wheel phase
shall be completed in no less than 14 calen-
dar days from the first actual driving lesson.
The behind-the-wheel phase shall be com-
pleted within 180 calendar days of the com-
pletion of the classroom phase or the first
contracted behind-the-wheel lesson, which-
ever comes first.

() A student must have a
valid driver’s license or instruction permit
in his or her possession during behind-the-
wheel instruction.

(K) Driver training schools
are authorized excepticns to the standards
for an approved course 1n driver education
and the state-approved curriculum guide
(driver education classroom and in-car in-
struction) as follows.

(i) A student may receive
two 30-minute sessions or, at the discretion
of the instructor of behind-the-wheel in-car
instruction, one 60-minute session per day
This does not remove the minimum require-
ment of seven hours of observation time or
alter the 20-day minimum time frame for
concurrent courses or the 14-day mimmum
time frame for in-car training courses as
currently outlined in the agency-approved
curriculum guide and the standards for an
approved course in driver education.

(ii) In-car instruction may
be provided for only one student when it is

not practical to instruct more than one stu-
dent or a hardship would result if scheduled
instruction is not provided. The school shall
obtain a waiver signed and dated by the
parent or legal guardian of the student and
the school director stating that the parent or
legal guardian understands that the student
may be provided in-car instruction on a
one-on-one basis with only the instructor
and student present in the vehicle during
instruction. The waiver may be provided for
any number of lessons; however, the waiver
shall specify the exact number of lessons
for which the parent is providing the
waiver. The waiver shall be signed before
the first lesson in which the parent is grant-
ing permission for the student to receive
one-on-one instruction.

(i) Schools are not re-
quired to employ supervising teachers to
supervise and evaluate teaching assistants in
driver education courses.

(iv) Motion picture films,
slides, videos, tape recordings, and other
media approved by the director that present
concepts outlined in the curriculum guide
may be used as part of the required clock’
hours of the 32 hours of classroom instruc-
tion. Units scheduled to be instructed may
also be conducted by guest speakers as part
of the required clock hours of instruction.
Together, these shall not exceed 640 min-
utes of the total 32 clock hours.

(3) Instructor
courses.

develcpinent

(A) Driving safety instruc-
tors shall successfully complete 36 clock
hours, and adult driver education instructors
shall successfully complete 40 clock hours
(50 minutes of instruction in a 60-minute
period) in traffic ¢ fety education and driver
training, under the supervision of a driver
training instructor trainer. Supervision is
considered to have occurred when the in-
structor trainer is present and personally
provides the 36 clock hours of training for
driving safety instructors and 40 clock
hours of training for adult driver education
instructors, excluding those clock hours ap-
proved by agency staff that may be pres-
ented by a guest speaker or using films and
other media that pertain directly to the con-
cepts being taught.

(B)-(D) (No change.)

(E) The driving safety course
owner or primary consignee shall submit
dates of instructor development course of-
ferings for the 24-hour training that covers
techniques of instruction and in-depth fa-
miliarization with the material contained in
the driving safety curriculum, locations,
class schedules, and scheduled instructor
trainers’ names and license numbers at least

¢ Adopled Sections

November 19, 1993

18 TexReg 8529



30 days before the courses are offered. The
12-hour practical-teaching portion of the in-
structor development course shall be pro-
vided at properly registered extensions or
schools approved to offer the course being
provided.

(F)-(G) (No change.)

(H) Minimum course content
for adult driver education instructors will
include 40 hours in the following subjects:

(i)-(x) (No change.)

(xi) specialized
ing~two hours:

train-

, (I) students with phys-
ical, mental, or emotional disabilities;

(I-(IV) (No change.)

(I) Applicants shall complete
36 hours of training in the driving safety
curriculum that shall be taught. Of the 36
hours, 24 shall cover techniques of instruc-
tion and in-depth familiarization with mate-
rials contained in the driving safety
curriculum. The additional 12 hours shall
consist of practical teaching with students
and shall occur after the first 24 hours have
been completed.

(b) Branch schools. A branch
school may not offer a course that is not
approved for the primary school.

(c) Application procedures for ad-
ditional courses. Schools applying for ap-
proval of additional courses after the
original approval has been granted shall
submit the documents designated by the
director with the appropriate fee. Courses
shall be approved before soliciting students,
advertising, or conducting classes. An ap-
proval for an additional course shall not be
granted if the school's compliance is in
question at the time of application.

(d) Discontinuance of program, If
an approved course is discontinued, the di-
rector shall be notified within 72 hours of
discontinuance and furnished with the
names and addresses of any students who
could not complete the course because it
was discontinued. If the school does not
make arrangements satisfactory to the stu-
dents and the director for the completion of
the courses, the full amount of all tuition
and fees paid by the students are due and
refundable. If arrangements are not made
satisfactory to the students and the director,
the refunds must be made no later than 30
days after course was discontinued. Any
course discontinued will be removed from
the list of approved courses.

(e) If. upon review and consider-
ation of an original, renewal, or amended
application for course approval, the com-

missioner determines that the applicant does
not meet the legal requirements, the com-
missioner shall notify the applicant, setting
forth the reasons for denial in writing,

(f) The commissioner may revoke
approval of an institution’s courses, includ-
ing, but not limited to:

(1) -(2) (No change.)

§176.25. Makeup and Alternative Schedul-
ing.

(a) (No change. )

(b) A primary school shall submit a
makeup policy for approval. Branch schools
shall use the policy approved for use at the
primary school. All makeup lessons shall be
documented on the individual instruction
record, which shall reflect the signature and
license number of the instructor responsible
for conducting the makeup session. Makeup
lessons other than alternative scheduling
may be presented in any sequence.

(1) (No change.)

(2) Teenage driver education
only.

(A) For a policy that allows
a student to perform an individual makeup
session, a synopsis of each lesson shall be
submitted as part of the application for li-
censure. A sample of each makeup lesson,
clearly labeled as "makeup for the driver
education course,” shall be available for
review by the agency at the school. Each
lesson shall be clearly identified as a
makeup lesson and identified as to the units
of instruction to be covered. A licensed
instructor shall be available without other
teaching assignments to provide assistance
directly to students during the individual-
study lesson. Any makeup shall be consid-
ered an absence and be subject to the atten-
dance policy.

(B) (No change)

(c) All classroom makeup lessons
shall be completed by the student within 90
days of the first scheduled day of class. If
the student does not complete the entire
classroom phase, including all makeup les-
sons, within the 90-day period, the student
shall be terminated, and no credit for class-
room instruction shall be granted. Makeup
work shall not be authorized to remove
absences.

§176.29. Motor Vehicles.

(a) All behind-the-wheel instruction
of students in driver education training
schools shall be conducted in motor vehi-
cles owned or leased by the owner of the
driver training school, unless the student 1s
physically disabled and shall use special

vehicle controls. All school motor vehicles
and vehicles owned by students with physi-
cal disabilities that are used to demonstrate
or practice driving lessons shall:

(1)-(7) (No change.)

(8) be equipped with applicable
mechanical devices when used in training of
students with physical disabilities (students
may use their own vehicles if special me-
chanical devices are necessary). and

(9) (No change.)

(b) At the time the primary school
adds a vehicle or the insurance policy or
policies expire, the primary school shall
cause the insuring company or carrier to
issue a certificate on a form furnished by
the commissioner, or its equivalent, certify-
ing to the director that the insurance com-
pany or carrier has issued a policy or
policies of insurance in the designated
amounts for the vehicles listed and any
other such information requested. An insur-
ance certificate or certificates shall accom-
pany and account for each motor vehicle
listed by the school on the vehicle fleet
form provided by the director and filed with
the agency. The school shall be notified by
the director of all cars approved for use in
behind-the-wheel  instruction.  Branch
schools shall use cars approved from the
fleet approved for use by the primary
school.

(c) If insurance coverage for any
vehicle used for driver instruction or driver
training purposes is not renewed or the
school will discontinue use of the vehicle
for such purposes, the school shall give
written notice to the agency at least 10 days
before insurance coverage expires or as
soon as possible upon discontinuing use of
the vehicle.

(d) If the motor vehicle insurance
coverage is to be cancelled, a copy of the
written notice of cancellation shall be fur-
nished immediately upon receipt of notice
to the division by registered or certified
mail.

§176.33. Application Fees  and  Other

Charges.

(a) If a school changes ownership.
the new owner shall pay the same fee as
that charged for an initial fee for a school.
In cases where the change of ownership is
substantially  similar  according to
§176.13(e) of this title (relating to School
Licensure), the new owner shall pay the
statutory fees allowed by Texas Civil Stat-
utes, Article 4413(29c). §13(d)(3)(A).

(b)-(c) (No change. )

(d) License, application, and regis-
tration fees shall be collected by the com-
missioner and deposited with the state
treasurer according to the following sched-
ule.
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(1) The initial fee for a primary
school is $2, 550.

(2) The initial fee for a branch
school is $1,275.

(3) The renewal fee for a driver
training school that offers only driver edu-
cation courses is $200.

(4) The fee for a change of ad-
dress of a school is $270.

(5) The fee for a change of
name of a school or name of owner is $150.

(6) The application fee for each
additional course is $35.

(7) The application fee for each
director is $45.

(8) The application fee for each
assistant director or administrative staff
member is $20.

(9) The fee for each extension is
$52.50.

(10) The fee for a change in the
name of the extension or extension owner is
$52.50.

(11) The fee for a change in the
physical address of the extension is $52 50.

(12) Each application for an
original driver training instructor’s license
shall bs accompanied by a processing fee of
$50.

(13) The annual instructor li-
cense fee is $37.50.

(14) The late instructor renewal
fee is $25.

(15) The duplicate driver train-
ing instructor license fee is $8.00.

(16) The fee for an investigation
at a school to resolve a complaint 1s $1,000

(17) The driver training school
late renewal fee is $200.

(18) The fee for a certificate of
course completion is $1.10.

This agency hereby certifies that the rule as
adopted has been reviewed by fegal counsel
and found o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Novembe:r 15,
1993

TRD-9332107 Cnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Eftective date: December 6, 1993

Proposal publication date September 24,
1993

For futher information, please call. (512)
463-9701

K . ¢

* 19 TAC §176.21, §17624

The repeals are adopted under Texas Civil
Statutes, Article 4413(29¢c), §4, which autho-
rize the State Board ot Education to adopt
rules necessary to carry out the Texas Driver
and Traffic Safety Education Act.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332108 Cnss Cloudt

Director, Policy Planning
and Evaluation
Texas Education Agency

Effective date: December 6, 1993
Proposal publication date: September 24,
1993

For further information, please call. (512)
463-9701
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TITLE 22. EXAMINING
BOARDS
Part X. Texas Funeral
Service Commission

Chapter 201. Licensing and
Enforcement-Practice and
Procedure

¢ 22 TAC §201.2

The Texas Funeral Service Commussion
adopts the repeal of §201 2, without changes
to the proposed text as published in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4995).

The justification for the repeal 1s to replace
the existing rule with a new rule for clanfica-
tion.

The repeal will function as a repealed rule
that has been replaced for clanfication

No comments were received regarding adop-
tion of the repeal

The repeal 1s adopted under Texas Cwil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsef
and found to be a valid exercise of the agen-
cy's legal authouty

Issued in Austin, Texas, on November 9,
1993

TRD-9331871 Larry A Farrow
Executive Director
Texas Funsral Setvice

Commission
Eftective date December 1, 1993
Proposal publication date August 3, 1993

For futher wmfoimation, please call (512)

834.9992
14 ¢ ¢

The Texas Funeral Service Commission
adopts new §201.2, without changes to the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 4995).

The new seclion clarifies procedures between
parties or their representatives regarding pro-
ceedings before the commission.

The new section will function as a statement
that agreements and stipulations must be in
writing to be enforced.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authortty to promulgate rules and regulations.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auétm, Texas, on November 9,
1993

TRD-9331872 Larmy A Farrow

Executive Director
Texas Fuheral Service
Commussion

Effectve date December 1, 1993
Proposal publication date August 3, 1993

For further information, please call (512)
834-9992

¢ ¢ L 4
e 22 TAC §2014

The Texas Funeral Service Commission
adopts the repeal ot §201.4, without changes
to the proposed text as publshed in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4996).

The justification for the repeal is to replace
the existing rule with a new rule for clarifica-
tion

The repeal will function as a repealed rule
that has been replaced for clarification

No comments wete received regarding adop-
tion of the repeal

The repeal 1s adopted under Texas Civil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authorty to promulgate rules and regulations.

This agency heteby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authordy

Issued in Austin, Texas, on November 9,
1993.

TRD-3331873 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

Etftective date December 1, 1993

Proposal publication date August 3, 1993
For futher information, please call. (512)
834-9992

¢ ¢ ¢
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The Texas Funeral Service Commission
adopts new §201.4, with changes 1o the pro-
posed lext as published in the August 3,
1993, issue of the Texas Regrster (18
TexReg 4996).

The new seclion sets a deadline for filing
exceplins.

The new section will function as a stalement
that exceptions must be filed no later than 20
days after the proposed decision is issued.

The State Office of Administrative Hearings
suggested use of the term "administrative law
judge” instead of "hearings examiner” be-
cause the Texas Funeral Service Commis-
sion refers ils contested cases 10 SOAH, and
the statute that provides that referral uses the
term "administrative law judge.”

The Texas Funeral Service Commission
changed the wording in its rule to include
both “hearings examiner” and administrative
law judge" Texas Civil Statules, Aricle
4582b, which governs the Commission, uses
the term “hearings examiner.” Use ol both
terms will provide consistency with all stat-
utes invoived.

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on November 9,
1993.

TRD-9331874 Larry A Farrow
Executve Director
Texas Funeral Service

Commussion
Effective date: December 1, 1993
Proposal publication date: August 3, 19393

For further information, please call. (512)
834-9992

* ¢ ¢
* 22 TAC §201.7

The Texas Funeral Service Commission
adopts the repeal of §201 7, without changes
1o the proposed text as published in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4996).

The justification for the repeal 1s o replace
the existing rule with a new rule for clarifica-
tion.

The repeal will function as a repealed rule
that has been replaced for clanfication

No comments were received regarding adop-
tion of the repeal.

The repeal 1s adopled under Texas Civil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commussion with the
authority to promulgate rules and regulations.

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise ol the agen-
cy's legal authortty.

Issued in Auslin, Texas, on November 9,
1993.

TRD-9331875 Lamy A. Farrow
Executive Director
Texas Funeral Service

Commission
Etfective date. December 1, 1993
Proposal publication date: Augus! 3, 1993

For furher information, please call. (512)
834-9992

¢ ¢ ¢

The Texas Funeral Service Commussion
adopts new §2017, without changes to the
proposed lext as published in the August 3,
1993, issue of the Texas Register (18
TexReg 4996)

The new section clarifies the information re-
quired fo initiate a complaint with the Com-
mission.

The new section will function as a gudekne o
the public conceming the procedures for fiing
complaints.

No comments were receved regarding adop-
tion of the new section

The new section 1s adopled under Texas Cwvil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Coununission with the
authority 1o promuigate rules and regulations

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on November 9,
1993.

TRD-9331876 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: December 1, 1993
Proposal publicalion date August 3, 1993

For further information, please call (512)
834-9992

¢ L 4 ¢
s 22 TAC §201.11

The Texas Funeral Service Commission
adopts an amendment to §201.11, without
changes to the proposed text as published in
the August 3, 1993, issue ol the Texas Regis-
ter (18 TexReg 4997).

The amendment sels a penalty for violations
ol Texas Cwil Statutes, Article 4582b,
§3(H)(11A).

The amendment will funclion as a stalement
of penalties for all relevant sections of Article
4582b and the rules of the Texas Funeral
Service Commussion

No comments were recewved regarding adop-
tion of the amendment

The amendment is adopted under Texas Civil
Statutes, Arlicle 4582b, §5, which provide the
Texas Funeral Service Commussion with the
authornty lo promulgate rules and regulations

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331877 Larry A, Farrow
Executive Director
Texas Funeral Service

Commission
Effective date. December 1, 1993
Proposal publication date: August 3, 1993

For fudher information, please call (512)
834-9992

¢ ¢ ¢

Chapter 203. Licensing and
Enforcement-Specific
Substantive Rules

* 22 TAC §203.3

The Texas Funeral Service Commussion
adopts the repeal of §203.3, without changes
to the proposed text as published in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4997)

The justification for the repeal 1s 10 replace
the existing rule with a new rule for clanfica-
tion

The repeal will function as a repealed rule
that has been replaced for clarification

No comments were receved regarding adop-
tion of the repeal

The repeal 1s adopted under Texas Civil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authorty to promulgale rules and regulations.

This agency hereby certihes that the rule as
adopted has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy’s legal authorty.

Issued in Austin, Texas, on November 9,
199G.

TRD-9331878 Larry A Farrow
Executive Director
Texas Funeral Service

Commussion
Efiective date. December 1, 1393
Proposal pubhcation date August 3, 1993

For turther nformation, please call. (512)
834-9992

4 ¢ ¢

The Texas Funeral Service Commussion
adopts new §203 3, without changes to the
proposed fext as published in the August 3,
1993, ssue of the Texas Register (18
TexReg 4997).

The new section clanfies the duties and re-
sponsibiliies of a funeral dwector in charge

The new section will function as a statement
of the procedures to be named funeral dwrec-
for in charge and the responsibilies that ac-
company that designation
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No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Arlicle 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority 1o promulgate rules and regulations.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331879 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Etfective date: December 1, 1993
Proposal publication date: August 3, 1993

For further information, please call: (512)
834-9992

¢ ¢ ¢
e 22 TAC §203.6

The Texas Funeral Service Commission
adopts the repeal of §203.6, without changes
to the proposed text as published in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4998)

The justification for the repeal is to replace
the existing rule with a new rule for clarifica-
tion.

The repeal will function as a repealed rule
that has been replaced for clarification.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby cerlities that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331880 Larry A Farrow

Executive Director
Texas Funeral Sarvice
Commission

Effective date December 1, 1993
Proposal publication date. August 3, 1993
For futher information, please call: (512)
834-9992

¢ ® ¢

The Texas Funeral Service Commission
adopts new §203.6, without changes to the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 4998).

The new section sels out the requrements ot
the provisional licensure program.

The new section will function as a statement
of the requirements of the provisional licen-

sure program, 1o ensure that ail provisional
licensees are fully informed of what is re-
quired of them.

No comments were received regarding adop-
tion of the new saction.

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331881 Larry A. Farrow
Executive Diractor
Texas Funeral Service

Commission
Effective date. December 1, 1933
Proposal publication date. August 3, 1993

For further infoxmation, please call: (512)
834-9992

¢ L4 ¢
* 22 TAC §203.7

The Texas Funeral Service Commission
adopts the repeal ot §203.7, without changes
to the proposed text as published in the Au-
gust 3, 1993, issue of the Texas Register (18
TexReg 4999).

The justification for the repeal is to replace
the exsting rule with a new rule for clarifica-
ton.

The repeal will function as a repealed rule
that has been replaced for clarification.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Cwil Stat-
utes, Adicle 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations

This agency hereby cerdifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authaity.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331882 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

Eftective date: Decembe: 1, 1993
Proposal publication date. August 3, 1993

For futher information, please call. (512)
834-9992

¢ ¢ ¢

The Texas Funeral Service Commission
adopts new §203.7, without changes to the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 4999)

The new section contans the same provi-
sions of a section that did not fit in the num-
bering scheme.

The new section will function as a renum-
bered section that fits the numbering scheme.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found 1o be a vahd exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331883 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

Effective date. December 1, 1993
Proposal publication date: August 3, 1993

For futher information, please call: (512)
834-9992

¢ ¢ ¢
e 22 TAC §203.13

The Texas Funeral Service Commission
adopts an amendment to §203.13, without
changes 10 the proposed text as published in
the August 3, 1993, issue of the Texas Regis-
ter (18 TexReg 4999).

The amendment clarnfies who may perform
embalmings, who iay assist them, and
where embalmings may be performed.

The amendment will function as a clear state-
ment of persons authonzed to embalm bod-
1es.

No comments were recewved regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commussion with the
authorty to promulgate rules and regulations.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a vald exeicise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331885 Lary A Farrow

Executive Director
Texas Funeral Service
Commission

Effeclive date December 1. 1993
Proposal publication date: August 3, 1993
For ftuther information, please call (512)
834-9992

¢ ¢ ¢
e 22 TAC §203.19

The Texas Funeial Service Commssion
adopls the repeal of §203.19, without
changes to the proposed text as published in
the August 3, 1993, issue of the Texas Regis-
ter (18 TexReg 5000)
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The justification for the repeal is to replace
the existing rule with a new rule for clarifica-
tion.

The repeal will function as a repealed rule
that has been replaced for clarification.

No comments were recsived regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331886 Larmy A. Farrow
Executive Director
Texas Funeral Service

Commission
Effective date: December 1, 1993
Proposal publication date: August 3, 1993

For further information, please call: (512)
834-9992

4 4 ¢

The Texas Funeral Service Commission
adopls new §203.19, without changes to the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 5000).

The new section clarifies the waiting period
for embalming without permission of next ot
kin and the documents requied to be re-
tained when embalming is performed.

The new section will funciion as a statement
of the requirements concerning embalming.

No comments were recsived regarding adop-
tion of the new section.

The new section is adopled under Texas Civil
Statutes, Arlicle 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby cenrtifies that the rule as
adopied has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331887 Lamry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective dale: December 1, 1993
Proposal publication date: August 3, 1953
For further information, please call. (512)
834-9932

¢ * ¢
s 22 TAC §203.24

The Texas Funeral Service Commission
adopts the repeal of §203.24, without
changes 1o the proposed lext as published in

the August 3, 1993, issue of the Texas Regis-
ter (18 TexReg 5000).

The justification for the repeal is to replace
the existing rule with a new rule for clarifica-
tion.

The repeal will function as a repealed rule
that has been replaced for clarification.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stal-
utes, Arlicle 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promuigate rules and regulations.

This agency hereby cedifies that the rule as
adopted has been reviewed by legal counsel
and found fo be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 9,
199G.

TRD-9331888 Lany A. Farrow
Executive Director
Texas Funeral Service

Commiesion
Etfective date: December 1, 1993
Proposal publication date: August 3, 1993

For further information, please call: (512)
834-9992

* 4 ¢

The Texas Funeral Service Commission
adopts new §203.24, without changes 10 the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 5001).

The new section clarifies the responsibilities
of sponsors of provisional licensees.

The new section will funclion as a statement
of the requirements to become a sponsor of a
provisional licensee and the responsibilities
that accompany the sponsorship.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil

Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authorily fo promuigate rules and regulalions.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-8331889 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

EHective date: December 1, 1993
Proposal publication date: August 3, 1993
For futher information, please call. (512)
834-9992

¢ ¢
e 22 TAC §203.25

The Texas Funeral Service Commission
adopls the repeal of §203.25, without
changes to the proposed text as published in

the August 3, 1993, issue of the Texas Regis-
ter (18 TexReg 5001).

The justification for the repeal is to replace
the exiting rule with a new rule for clarifica-
tion.

The repeal will function as a repealed rule
thal has been replaced for clarification.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Arlicle 4582b, §5, which provide the
Texas Funeral Commission with the authority
to promulgate rules and regulations.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331850 Larry A. Farrow
Executive Director
Texas Funeral Service

Commission
Effective date: December 1, 1993
Proposal publication date: August 3, 1993

For further information, please call: (512)
834-9992

¢ * ¢

The Texas Funeral Service Commission
adopls new §203.25, without changes to the
proposed lext as published in the August 3,
1998, issue of the Texas Register (18
TexReg 5001).

The new section clarifies the display of fu-
neral establishment licenses and set grounds
for denying or revoking funeral estabkshment
licenses when obfained as a result of im-
proper acts.

The new section will funclion as a statement
of the prohibition against obtaining licenses
by improper acts and a clarification of the
manner in which licenses must be displayed.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Commission with the
authority to promulgate rules and regulations.

This agency hereby certifies thal the rule as
adopled has been reviewed by legal counsel
and found to be a vad exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 9,
1993.

TRD-9331891 Larry A. Farrow

Executive Director
Texas Funeral Service
Commission

Effective date: December 1, 1993

Proposal publication date: August 3, 1993
For further information, please call: (512)
834-9992

¢ ¢ ¢

18 TexReg 8534
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e 22 TAC §203.26

The Texas Funeral Service GCommssion
adopls new §203.26, without changes 1o the
proposed text as published in the August 3,
1993, issue of the Texas Register (18
TexReg 5001).

The new seclion clariftes the procedures con-
cerning naming funeral homes

The new section will function as a statement
of the substantive provistons concerning the
names funeral homes may use and the pro-
cess for selecting names and having them
approved

No comments were receved regarding adop-
tion ot the new section

The new section is adopted under Texas Civil
Statutes, Article 4582b, §5, which provide the
Texas Funeral Service Comnussion with the
authonty to promulgate rules and regulations

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on November 9,
1993.

TRD-9331892 Larry A Farrow

Executive Director
Texas Funeral Service
Commission

Efiective date. December 1, 1993
Proposal publication date August 3, 1953

For further information, please call (512)
834-9992

¢ ¢ 14
e 22 TAC §203.115

The Texas Funeral Seivice Comnussion
adopts the repeal of §203 115, without
changes to the proposed lext as published in
the Augus! 3, 1993, issue of the Texas Regrs-
ter (18 TexReg 5002).

The justfication fo the repeal i1s to replace
the existing rule with a new rule for clanfica-
tion

The repeal will function as a repealed rule
that has been replaced for clanhcation

No comments were recewved 1egarding adop-
tion of the repeal

The repeal s adopted under Texas Civit Stat-
ules, Article 4582b, §5, which provide the
Texas Funeral Service Commussion with the
authority to promulgate rules and regulations

This agency heieby certiies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exeicise of the agen-
cy's legal authorty

fssued m Austin, Texas, on Novembe: 9,
1993

TRD-9331884 Larry A Farrow
Executive Director
Texas Funeral Service

Commission
Eflective date. December 1, 1993
Proposal publication date August 3, 1993

For further informalion, please call: (512)
834-9992

 J ] L g
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural_
Resource Conservation
Commission

Chapter 101. General Rules
¢ 30 TAC §10L.1

The Texas Natwal Resource Conservation
Commission (TNRCC) adopts an amendment
to §1011, concermng Delinitions, with
changes to the proposed text as published in
the July 9, 1993, edition of the Texas Regis-
ter (18 TexReg 4449) The amendments to
§101.1 add defintions for aicohol subslitutes,
automotive basecoal/clearcoat system, auto-
molive precoal, automolive pretreatment, au-
tomotive sealers, automotive specialty
coatings, automotive three-stage sysfem,
batch, cleaning solution, fountain solution,
hand-held lawn and garden and utility equip-
ment, heatset, high-volume low-pressure
(HVLP) spray guns, lithography, marine fer-
minal, manne vessel, municipal sohd waste
facity (MSWF), municipal sohd waste landhit
facilty (MSWLF), municipal solid waste land-
fill emissions, non-heatset, offset lithography,
sludge, synthetic organic chemical manufac-
tuning ndustry (SOCMI) batch distillation op-
eraton, SOCMI batch process, SOCMI
distiflation operation, SOCMI distillation und,
SOCMI reactor process, transport vessel, and
utility engnes The amendment to §101.1
also revise the delintion ol vapor recovery
system to delete inappropriate and obsolete
language, . revise the defintions of industrial
sohd waste and solid waste, and revise the
definition of volatile orgamc compound (VOC)
to exclude perchioroethylene foi consistency
with the coiresponding fedesal definition soon
to be promulgated by the United States Envi-
ronmental Protection Agency (EPA). Public
hearings wete held August 4, 1993, in El
Paso, August 5, 1993, in Atlinglon; August 5,
1993, m Houston, and August 6, 1993, n
Beaumont The comment period closed on
August 13, 1993 '

TNRCC received testimony fiom 13
commenters Amoco Ol Company (Amoco
Qil), Chenucal Camers of America (CCA),
Chevion U S A, Products Division (Chevion)
, DuPont, Beaumont Woiks (Dupont BMT),
Exxon Company, US.A. (Exxon USA), Fina
Petioleum Company (Fina), Houston Lighting
and Power (HL&P), Phibro Eneigy, U S A,
Phillips Petioleum Company (Philps), Texas
Chenmucal Council (TCC), Texas Mid-
Continent Ol and Gas Association (TMOGA),
and two individuals generally supporied the
detinttions but suggested changes or clanfica-
tions

TCC, TMOGA, Exxon USA, and Phillips
stated that defmutions which are specific to
Chapter 115 should be elmnated fiom
§1011

Untd 1989, Chapter 115 contaned no defiu-
tions, and all defiitions applicable 1o Chapter
115 were included in §101 1 On December

8, 1989, the appropriate definlions from
§101.1 were added 1o Chapter 115, while
these same definitions were also retained in
§101.1. These defnitions were added to
§115.10 for the convenience of the reader.
Any proposed changes to one set of defini-
tions are accompanied by a proposal to
change the same definitions in the other set
of definitions. This prevents the confusion
which would occur if there were two different
definitions for the same term.

CCA stated that it is not clear what consii-
futes a VOC and that a list should be pub-
lished.

Both Chapter 101 (General Rules) and Chap-
ter 115 include a definition of VOC. No addi-
tional definition or VOC list is required.

TCC and TMOGA recommended that the def-
inition of "marine vessel” be changed to "any
watercraft used, or capable of being used, as
a means of transportation on water, and that
is constructed or adapted to carry, or that
carries, oil, gasoline, or other volatile organic
liquid in buk as a cargo or cargo residue.”
TCC and TMOGA stated that this change
would & consistent with the definition of
"tank vessel® as used in §183(f) of the 1990
Amendments to the Federal Clean Aw Act
and narrows the focus to VOC liquid cargo.

The TNRCC changed the definition of "ma-
rine vessel™ to reflect this recommendation.

HL&P commented that the definition ot
"MSWF" should include the word "household™
in tront of "sold waste" to clarity municipal
facilities as those regulated by the Texas
Department of Health-and maintain consis-
tency with the TNRCC definition of "municipal
solid waste landfill.”

The proposed defintion of MSWF is consis-
tent with EPA definition. The TNRCC defin-
tion of municipal solid waste landfill includes
other waste from other sources, in addtion to
household wasles.

Two indviduals commented that the definition
ol "solid waste,” as it pertains 10 mumnicipal
solid waste landblls, should also contain a
phrase that would exclude all hazardous ma-
terial from solid waste. This would assure that
sohd waste would not contain any hazardous
material that is being placed in a municipal
solrd waste landfil.

The TNRCC concurs that hazardous waste
should not be placed in municipal landtills
However, it would not be possible to exclude
all hazardous matenals that are normally part
of landhil waste such as consumer products,
small amounts of solvents, pamis,
degreasers, and othes matenals that cannot
be extiacted from the waste before disposal.

HL&P suggested rewising the definition of
"franspot  vessel” 1o exclude vessels
equipped with a storage tank having a capac-
ty of less than 1,000 galions, in order o
piovide consistency with the existing defin-
ton of "delivery vesseltank-truck tank * Phil-
lips. Amoco Oil, TCC, TMOGA, Chevron,
DuPomt BMT, and Fina suggested thal the
defintion of "transport vessel® be revised to
exclude vacuum trucks TCC, TMOGA,
Amoco Onl, Phillps, and DuPont BMT sug-
gested that the defintion of "transport vessel”

. VA‘dobilycd Sections
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be revised lo exclude drums, barels, and
portable tanks used for maintenance and spill
response. Phillips also suggested revising the
definition of "transport vessel” to exclude ves-
sels equipped with a storage tank having a
capacity of less than 8, 000 gallons. TCC and
TMOGA also recommended that the defini-
tion of "transport vessel” be changed to "any
land-based mode of transportation (fruck or
rail) which has a tank used primarily to trans-
port oil, gasoline, or other VOC liquid bulk
cargo” in order to exclude boats. This defini-
tion would exclude vacuum trucks and porta-
ble tanks used for maintenance and spill
response or containers such as drums and
barrels.

The TNRCC agrees that the defintion of
"fransport vessel” should be for land-based
modes of transportation only, with a separate
definition used for marine vessels. In order to
provide consistency with the existing defini-
tion of "delivery vesselftank-truck tank,” the

where:

VOC T, ,.-Is the VOC contenl, in
pounds of VOC per gallon (less water and
exempt solvent) as applied, in the
basecoat/clearcoat system;

VOC, -Is the VOC content, in
pounds of VOC per gallon (less water and
exempt solvent) as applied, of any given
basecoat, and

VOC_-Is the VOC content. in
pounds of VOC per gallon (less water and
exempt solvent) as applied. of any given
clearcoat.

Automotive precoat (used 1n auto-
mobile refinishing)-Any coating that is ap-
plied to bare metal to deactivate the metal
surface for corrosion resistance 1o a subse-

definition of transport vessel was revised 1o
exclude vessels equipped with a storage tank
having a capacity of less than 1,000 gallons.
This will exclude containers such as drums,
barrels, and small portable tanks The
TNRCC agrees that vacuum trucks should be
excluded and has revised the definition of
transport vessel accordingly.

The amendment is adopted under the Texas
Health and Safety Code (Vernon 1990), the
Texas Clean Air Act (TCAA), §382.017, which
provides the TNRCC with the authority to
adopt rules consistent with the policy and
purposes of the TCAA. N

§101 1. Definitions. Unless specifically
defined in the Texas Clean Air Act (TCAA)
or in the rules of the Commission, the terms
used by the Commission have the meanings
commonly ascribed to them in the field of
air pollution control. In addition to the
terms which are defined by the TCAA, the

following terms, when used in this chapter,
shall have the following meanings. unless,
the context clearly indicates otherwise.

Alcohol substitutes (used in offset
lithographic printing) -Nonalcohol additives
that contain volatile organic compounds and
are used in the fountain solution. Some
additives are used to reduce the surface
tension of water; others (especially in the
newspaper industry) are added 1o prevent
piling (ink build-up).

Automotive basecoat/clearcoat sys-
tem (used in automobile refinushing)-A top-
coat system composed of a pigmented
basecoat portion and a transparent clearcoat
portion. The volatile organic compound
(VOC) content of a basecoat (bc)/clearcoat
(cc) system shall be calculated according to
the following formula:

VOC Ty, = VOC,.  + (2 x VOC,.)

3

quent water-based primer. This coating 1s
applied to bare metal solely for the preven-
tion of flash rusting.

Automotive pretreatment (used mn
automobile refinishing) -Any coating which
contains a minimum of 0.5% acid by weight
that is applied directly to bare metal sur-
faces to etch the metal surface for corrosion
resistance and adhesion.

Automotive sealers (used in automo-
bile refinishing) -Coatings that are formu-
lated with resins which, when dried, are not
readily soluble in typical solvents. These
coatings act as a shield for surfaces over
which they are sprayed by resisting the
penetraion of solvents which are in the
final topcoat.

Automotve specialty coatings (used
in automobule refinishing)-Coatings or ad-

ditives which are necessary due to unusual
Jjob performance requirements These coat-
ings or additives prevent the occurrence of
surface defects and impart or improve desir-
able coating properties. These products in-
clude, but are not limited to, uniform finish
blenders, elastomeric materials for coaung
of flexible plastic parts. coaungs for non-
metallic parts, jambing clear coatings, gloss
flatieners, and anu-glare/safety coatings

Automotive three-stage sysiem (used
tn automobile refinishing)-A topcoat sys-
tem composed of a pigmented basecoat por-
tion, a semi-transparent midcoat portion,
and a transparent clearcoat portion The vol-
atile organic compound (VOC) content of a
three-stage system shall be calculated ac-
cording to the following formula

VOC Ty, = VOC, + VOC, + (2 x VOC,)

where:

VOC T, .-Is the VOC content, in
pounds of VOC per gallon (less water and

4

exempt solvent) as applied, in the threestage
system,

VOC, -Is the VOC content, 1n
pounds of VOC per gallon (less water and

exempt solvent) as applied. of any given
basecoal,

VOC_-Is the VOC content, 1n
pounds of VOC per gallon (less water and
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exempt solvent) as applied. of any given
midcoat; and

VOC_-Is the VOC content, in
pounds of VOC per gallon (less water and
exempt solvent) as applied. of any given
clearcoat.

Batch (used in offset lithographic
printing)-A supply of fountain solution that
is prepared and used without alteration until
completely used or removed from the print-
ing process.

Cleaning solution (used in offset
lithographic printing) -Liquids used to re-
move ink and debris from the operating
surfaces of the printing press and its parts.

Fountain solution (used in offset
lithographic printing) -A mixture of water,
nonvolatile printing chemicals, and an addi-
tive (liquid) that reduces the surface tension
of the water so that it spreads easily across
the printing plate surface. The fountain so-
lution wets the nonimage areas so that the
ink is maintained within the image areas.
Isopropyl alcohol, a volatile organic com-
pound, is the most cominon additive used to
reduce the surface tension of the fountain
solution,

Hand-held lawn and garden and util-
ity equipment-Equipment that requires its
full weight to be supported by the operator
to perform its function and requires multi-
positional operation.

Heatset (used in offset lithographic
printing)-Any operation where heat is re-
quired to evaporate ink oil from the printing
ink. Hot air dryers are used to deliver the
heat.

HVLP spray guns-Equipment used
to apply coatings by means of a spray gun
which operates between 0.1 and 10.0
pounds per square inch gauge air pressure.

Industrial solid waste-Solid waste
resulting from, or incidental to, any process
of industry or manufacturing, or mining or
agricultural operations, classified as fol-
lows.

(A) Class 1 industrial solid
waste or Class I waste is any industrial solid
waste designated as Class I by the Execu-
tive Director as any industrial solid waste or
mixture of industrial solid wastes that be-
cause of its concentration or physical or
chemical characteristics is toxic, corrosive,
flammable, a strong sensitizer or irritant, a
generator of sudden pressure by decomposi-
tion, heat, or other means, and may pose a
substantial present or potential danger to
human health or the environment when im-
properly processed, stored. transported, or
otherwise managed, including hazardous in-
dustrial waste, as defined in §335.1 of this
title (relating to Definitions) and §335.505
of this title (relating to Class 1 Waste Deter-
mination).

(B) Class 11 industrial solid
waste is any individual solid waste or com-

bination of industrial solid wastes that can-
not be described as Class I or Class II, as
defined in §335. 506 of this title (relating to
Class T Waste Determination).

(C) Class III industrial solid
waste is any inert and essentially insoluble
industrial solid waste, including materials
such as rock, brick, glass, dirt, and certain
plastics and rubber, etc., that are not readily
decomposable as defined in §335.507 of
this title (relating to Class I Waste Deter-
mination) .

Lithography (used in offset litho-
graphic printing)-A printing process where
the image and nonimage areas are chemi-
cally differentiated; the image area is oil
receptive, and the nonimage area is water
receptive. This method differs from other
printing methods, where the image is a
raised or recessed surface. Marine terminal
Any facility which receives volatile organic
compound (VOC) from a marine vessel or
loads VOC into a marine vessel.

Marine vessel-Any watercraft used,
or capable of being used, as a means of
transportation on water, and that is con-
structed or adapted to carry, or that carries,
oil, gasoline, or other volatile organic liquid
in bulk as a cargo or cargo residue.

Municipal solid waste facility-All
contiguous land, structures, other appurte-
nances, and improvements on the land used
for processing, storing, or disposing of solid
waste. A facility may be publicly or pri-
vately owned and may consist of several
processing, storage, or disposal operational
units, e.g., one ur more landfills, surface
impoundments, or combinations of them.

Municipal solid waste landfill-A
discrete area of land or an excavation that
receives household waste and that is not a
land application unit, surface impoundment,
injection well, or waste pile, as those terms
are defined under 40 Code of Federal Regu-
lations, Part 257, §257.2. A municipal solid
waste landfill (MSWLF) unit also may re-
ceive other types of Resource Conservation
and Recovery Act (RCRA) Subtitle D
wastes, such as commercial solid waste,
nonhazardous sludge, conditionally exempt
small-quantity generator waste, and indus-
trial solid waste. Such a landfill may be
publicly or privately owned. A MSWLF
unit may be a new MSWLF unit, an exist-
ing MSWLF unit, or a lateral expansion.

Municipal solid waste landfill emis-
sions-Any gas derived from a natural pro-
cess through the decomposition of organic
waste deposited in a municipal solid waste
disposal site or from the volatile organic
compounds in the waste.

Non-heatset (used in offset litho-
graphic printing)-Any operation where the
printing inks are set without the use of heat.
For the purposes of this rule, ultraviolet-
cured and electron beam-cured inks are con-
sidered non-heatset.

Offset lithography-A printing pro-
cess that transfers the ink film from the
lithographic plate to an intermediary surface
(blanket), which, in turn, transfers the ink
film to the substrate.

Sludge-Any solid or semi-solid, or
liquid waste generated from a municipal,
commercial, or industrial wastewater treat-
ment plant; water supply treatment plant,
exclusive of the treated effluent from a
wastewater treatment plant; or air pollution
control equipment. .

Solid waste-Garbage, rubbish, re-
fuse, sludge from a waste water treatment
plant, water supply treatment plant, or air
pollution control equipment, and other dis-
carded material, including solid, liquid.
semisolid, or containerized gaseous material
resulting from industrial, municipal, com-
mercial, mining, and agricultural operations
and from community and institutional activ-
ities. The term does not include:

(A) solid or dissolved mate-
rial in domestic sewage, or solid or dis-
solved material in irrigation return flows, or
industrial discharges subject to regulation
by permit issued under the Water Code,
Chapter 26;

(B) soil, dirt, rock, sand, and
other natural or man-made inert solid mate-
rials used to fill land, if the object of the fill
is to make the land suitable for the con-
struction of surface improvements; or

(C) waste materials that re-
sult from activities associated with the ex-
ploration, development, or production of oil
or gas, or geothermal resources, and other
substance or material regulated by the Rail-
road Commission of Texas under the Natu-
ral Resources Code, §91.101, unless the
waste, substance, or material results from
activities associated with gasoline plants,
natural gas liquids processing plants, pres-
sure maintenance plants, or repressurizing
plants and is hazardous waste as defined by
the Administrator of the United States Envi-
ronmental Protection Agency under the fe-
deral Solid Waste Disposal Act, as amended
by the Resource Conservaticn and Recovery
Act, as amended (42 United States Code,
6901 et seq).

Synthetic Organic Chemical Manu-
facturing Industry batch distillation opera-
tion-A noncontinuous distillation operation
in which a discrete quantity or batch of
liquid feed is charged into a distillation unit
and distilled at one time. After the initial
charging of the liquid feed, no additional
liquid is added during the distillation opera-
tion.

Synthetic Organic Chemical Manu-
facturing Industry batch process-Any non-
continuous reactor process which is not
characterized by steady-state conditions,
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and in which reactants are not added and
products are not removed simultaneously.

Synthetic Organic Chemical Manu-
facturing Industry distillation operation-An
operation separating one or more feed
stream(s) into two or more exit streams,
each exit stream having component concen-
trations different from those in the feed
stream(s). The separation is achieved by the
redistribution of the components between
the liquid and vapor-phase as they approach
equilibrium within the distillation unit.

Synthetic’ Organic Chemical Manu-
facturing Industry distillation unit-A device
or vessel in which distllation operations
occur, including all associated internals (in-
cluding, but not limited to, trays and pack-
ing), accessories (including, but not hmited
to, reboilers, condensers, vacuum pumps,
and stream jets), and recovery devices (such
as adsorbers, carbon absorbers, and con-
densers) which are capable of, and used for,
recovering chemicals for use, reuse, or sale.

Synthetic Organic Chemical Manu-
facturing Industry reactor process-A unit
operation in which one or more chemicals,
or reactants other than air, are combined or
decomposed in such a way, that their mo-
lecular structures are altered and one or
more new organic compounds are formed

Transport vessel-Any land-based
mode of transportation (truck or rail) that is
equipped with a storage tank having a ca-
pacity greater than 1,000 gallons which is
used primarily to transport oil, gasoline, or
other volatile organic liquid-bulk cargo.
Vacuum trucks used exclusively for mainte-
nance and spill response are not considered
to be transport vessels.

Utility engines-Small four-stroke
and two-stroke, air or liquid cooled, gaso-
line, diesel, or alternative fuel powered en-
gines under 25 horsepower. They are
designed for powering lawn, garden, and
turf maintenance implements, timber opera-
tions, generating electricity, and pumping
fluids.

~ Vapor recovery system-Any control
system which utilizes vapor collection
equipment to route volatile organic com-
pound (VOC) to a control device that re-
duces VOC emissions.

VOC-Any compound of carbon or
mixture of carbon compounds excluding
methane, ethane, 1,l,1-trichloroethane
(methyl chloroform), methylene chlonde
(dichloromethane), perchloroethylene
(tetrachloroethylene),
trichlorofluoromethane (CFC-11), dichloro-
difluoromethane (CFC-12),
chlorodifluoromethane (CFC-22).
trifluoromethane (FC-23), 1.1,1-trichloro-
22, 2-trifluoroethane (CFC-113), 1.2-
dichloro-1.1.2 2-tetrafluoroethane ~ (CFC-
114), chloropentafluoroethane (CFC-115),
1,1,1-trifluoro-2,2-dichloroethane  (HCFC-
123), 1.1,1 2-tetrafluoroethane (HCFC-124),
pentafluoroethane  (HFC-125), 1,1.2.2-
tetrafluoroethane  (HFC-134),

1,112

tetrafluoroethane  (HFC-134a), I, |I-
dichloro-1-fluoroethane (HCFC-141b), 1-
chloro-1,1-difluoroethane (HCFC-142b),
1,1,1-tnfluoroethane  (HFC-143a), 1.1-
diflouroethane (HFC-152a), carbon monox-
ide, carbon dioxide, carbonic acid, metallic
carbides or carbonates, ammonium carbon-
ate, and perfluorocarbon compounds which
fall into these classes'

(A) cyclic, branched, or hn-
ear, completely fluorinated alkanes;

(B) cyclic, branched, or lin-
ear, completely fluorinated ethers with no
unsaturations;

(C) cyclic, branched, or lin-
ear, completely fluorinated tertiary amunes
with no unsaturations; and

(D) sulfur-containing
perfluorocarbons with no unsaturations and
with sulfur bonds only to carbon and fluo-
rine.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authordy

Issued n Austin, Texas, on November 10,
1993.

TRD-8332035 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Conservation

Commission
Effective date December 3, 1993
Proposal publication date July 9, 1993

For further wnformation, please call. (512)
908-6087
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Chapter 115. Control of Air
Pollution From Volatile
Organic Compounds

The Texas Natural Resource Conservation
Commission (TNRCC) adopts amendments
to §115.10, concerning Detintions,
§§115121-115123, 115126, 115127, and
115129, concerning Vent Gas Control,
§§115211, 115212, 115 214-115217, and
115219, concerning Loading and Unloading
of Volatile Organic Compounds, §§115 222,
115226, 115227, and 115229, concerning
Filing of Gasoline Storage Vessels (Stage 1)
for Motor Vehicle Fuel Dispensing Facilities,
§§115.234-115 237 and 115.239, concerning
Control of Volatile Organic Compound Leaks
From Transport Vessels, §§115241-115 249,
concerning Control of Vehicle Refueling
Emissions (Stage 1) at Motor Vehicle Fuel
Dispensing Facilties; §§115324, 115334,
and 115.344, concerning Fughive Emussion
Control in Petroleum Refining and Petro-
chemical Processes; §§115. 421, 115.422,
115.426, 115427, and 115.429, concerning

Surface Coating Processes; §115.910, con-
cerning ARlernate Means of Conirol; and
§115.930 and §115.932, concerning Compli-
ance and Control Plan Requwements
TNRCC also adopts new §§115.152,
115153, 115.155-115.157, and 115.159, con-
cerning Municipal Scold Waste Landfills,
§§115352-115.357 and 115359, concerning
Fugitive Emission Control in Petroleum Refin-
ng and Petrochemical Processes,
§§115442, 115443, 115.445, 115.446, and
115449, concerning Offset Lithographic
Printing, §§115541-115.547 and 115.549,
concerning Degassing or Cleaning of Station-
ary and Transport Vessels; §115.621 and
§115625, concerning Uity  Engines;
§115 940, concerning Compliance and Con-
trol Plan Requirements, and §115.950, con-
cerning General Permis.

Adopted with changes as published in the
July 9, 1993, issue of the Texas Register (18
TexReg 4449) and the July 16, 1993, issue of
the Texas Register (18 TexReg 4627) are
§115.10, concerning Definitions; §§115.121-
115123, 115126, 115127, and 115 129,
concerning Veni Gas Control, §§115.152,
115155, and 115.156, concerming Municipal
Soiid Waste Landfills, §§115.211, 115.212,
115214, 115216, 115217, and 115219,
concerning Loading and Unloading of Volatile
Organic Compounds, §§115222, 115.226,
115227, and 115229, concerning Filling of
Gasaline Storage Vessels (Stage I) for Motor
Vehicle Fuel Dispensing Facilities, §115.235,
concerning Control of Volatile Organic Com-
pound Leaks From Transpon Vessels; §§115
242-115.249, concerning Control of Vehicle
Refueling Emissions (Stage ) at Motor Vehi-
cle Fuel Dispensing Faciliies, §§115352-
115357 and 115359, concerming Fugitive
Emission Control Petrochemical Refining and
Petrochemical Processes, §115.421 and
§115 426, concerning Surface Coating Pro-
cesses, §§115442, 115445, 115446, and
115.449, concerming Offsel Lithographic
Printing, §§115 541, 115.542,
115 544-115 547, and 115 549, concerning
Degassing or Cleaning of Stationary and
Transport Vessels, §115 621, concerning Util-
ity Engines, §115940, concerning Compl-
ance and Control Plan Requwements, and
§115 950, concerning General Permits

Adopted wihout changes are §§115 153,
115157, and 115.159, concerming Municipal
Landhills, §115 215, concerning Loading and
Unioading of Volatle Orgamnic Compounds,
§§115234, 115.236, 115237, and 115239,
concerning Control of Volatle Organic Com-
pound Leaks From Transport Vessels,
§115 241, concermng Stage Il, §§115.324,
115334, and 115344, concerning Fugtive
Monttoring;,  §§115.422, 115427, and
115429, concernng Surface Coaling Pro-
cesses; §115 443, concerning Offset Litho-
graphic  Printing, §115543, concerning
Cleaning of Statonary and Transport Ves-
sels, §115.625, concerning Ulility Engines,
§115910, concerning Aliernate Means of
Control, and §115930 and §115.932, con-
cerning Comphance and Control Plan Re-
quirements

The amendments and new sections to Chap-
ter 115, concerning Control of Ar Pollution
From Volatle Organic Compounds (VOCs)
and the State implementation Plan (SIP), are
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adopted in response to the 1990 Amend-
menis to the Federal Clean Air Act (FCAA)
and US. Environmental Protection Agency
(EPA) requirements for states to develop and
adopt rules relating to the Rate-of-Progress
(ROP) requirement by November 15, 1993
The ROP rules are required 10 achieve and
maintan VOC emissions levels that are 15%
below the 1990 base year levels by 1996 in
the Beaumont/Port Arthur, Dallas/Fort Worth
(DFW), ElI Paso, and Houston/Galveston
(H/GA) ozone nonattainment areas. The
adopted new and revised rules consist of a
Phase | set of rules comprising at least 80%
of the required reductions. The remaining re-
ductions will be achieved n future
rulemaking. Most of the rules affect some or
all of the ozone nonattainment counties of
Brazoria, Chambers, Collin, Dallas, Denton,
El Paso, Fort Bend, Galveston, Hardin, Har-
ris, Jefferson, Liberty, Montgomery, Orange,
Tarrant, and Waller

The TNRCC adopts an amendment to
§11510, concerning Definitions. The
changes add definitions for terms used in
automotive refinishing, offset printing, VOC
loading and unloading, municipal waste land-
fills, vessel cleaning, synthetic organic chemu-
cal manufacturing industry (SOCMI) reactor
and distillation operations, and utilty engines
The changes also revise the defintion of
VOC to exclude perchloroethylene for consis-
tency with the corresponding federal defini-
tion soon to be promulgated by EPA, and
revise the definition of vapor recovery system
to delete mnappropriate and obsolete lan-
guage.

New rules and amendments to existing rules
have been adopted in order to obtain the 15%
reduction in VOC emissions required by the
FCAA. Sections 115. 121-115.129, concern-
ing SOCMI Reactor and Dsstillation Process,
establish emission limdations for SOCMI pro-
cesses specifying a VOC destruction effi-
ciency of at least 98%, and Imit VOC
emission rates to 20 parts per million Revi-
sions requested by the Texas Chemical
Council to §115.123 are being incorporated to
allow alternate means of control for facilities
previously equipped with control devices, and
to §115.127(a)(1) to clarify a specific exemp-
tion for low-density polyethylene plant vent
gas streams Segtions 115 152-115 159, con-
cerning Municipal Solid Waste Landfills, es-
tablish criteria for the control of VOC resulting
from the decay of material in sanitary landfilis

Sections 115.211-115.219, concerning Load-
ing and Unloading of Volatile Organic Com-
pounds, reduce the gasoline terminal
emission limitation from vapor recovery sys-
tems to 0.09 pound of VOC per 1,000 gallons
of gasoline, and reduce the VOC applicabiinty
threshold from 15 pounds per square inch
absolute (psia) to 0.5 psia Changes to
§§115.221-115 229, concerning Stage | Va-
por Recovery, are incorporated for consis-
tency with the changes lo Stage i Vapor
Recovery. Sections 115234-115239, con-
cerming Tank-Truck Leak Testing, extend the
requirement that all tank trucks fransporting
VOC with a vapor pressure greater than or
equal to 0.5 psia pass an annual leak-
tightness test New §§115352-115359, con-
cerning Fugitive Monitoring, are adopted for
the El Paso, Beaumont/Port Arthur, and

Houston/Galveston areas These rules estab-
Ish standard requirements for fugitive emis-
sion monitoring programs for petroleum
refinenes and the SOCMI, and establish a
more stringent level of control. The TNRCC
adopts §§115 241-115 249, concerning Con-
frol of Vehicle Refueling Emissions (Stage Ii)
at Motor Vehicle Fuel Dispensing Facilities
for Collin, Dallas, Denton, and. Tarant coun-
ties, pursuant to the Texas Health and Safety
Code, §382 019(d), and subsequent to a re-
cent federal appeals court ruling (NRDC v
EPA, CA DC, Number 92-1137, January 22,
1993).

Changes are added to the Stage II rules and
the Stage Il SIP to improve enforceability
Changes to §§115.324, 115334, and
115.344, concerning Fugitives, allow substitu-
tion of federal fugitive monttoring skip-period
requirements in place ot those requiwed by
the slate Sections 115 421-115.429, Surtace
Coating Processes, revise VOC content limits
for surface ccatings (primers and primer sur-
facers) used in auto refinishing in Dallas and
Tarrant counties, and establish new coating
limits for the Dallas-Fort Worth, Houston/Gal-
veston, and El Paso nonattainment areas.
The rules also establish a minimum transter
efficiency for coating application equipment
used in  auto refimshing  Sections
115 442-115 449, Offset Printing, estabhsh
control requrements in El Paso for litho-
graphic printing processes using alcohol as a
solvent or cleaner. Sections
115541-115549, Vessel Cleaning, in the
HoustorvGalveston and Beaumont/Port Ar-
thur require that VOC vapors evacuated from
marine and other transport vessels, prior to
vessel cleaning, be captured through a vapor
recovery system New §§115621-115623,
concerning Utilly Engines, establish emission
hmits for small nternal combustion engines
under 25 horsepower, and are adopied as
statlewide rules to obtan maximum rule-
effectiveness Changes lo §115.910, con-
cerning Alternate Means of Control, delete
Hardin and Montgomery counties from the list
of unclassified counties Changes to
§115930 and §115 932, concerming Compl-
ance and Conlrol Plan Requwements, are
adopted in order to minimize required paper-
work A new §115 940, Reasonably Available
Control Technology (RACT) Equivalency, al-
lows the use of a federai requirement in lieu
of a Chapter 115 requrement. A new
§115 950, Standard Consiruction Permit for
VOC Control Projects, establishes a standard
permit procedure for VOC abatement equip-
ment required pursuant to other provisions of
Chapter 115

Public hearings were held on August 4, 1993,
and August 25, 1993, in E! Paso; August 5,
1993, in Arlington, August 26, 1993, in Irving,
August 5, 1993, and August 23, 1993, n
Houston, and August 6, 1993, and August 26,
1993, in Beaumont The comment penod
closed on August 13, 1993, for the Chapter
115 rules, and on August 27, 1993, for the
15% ROP SIP

The TNRCC recewved testimony from 13
commenters on §115 10, concerning Defini-
tions Supporting the proposal with suggested
changes were Amoco Ol Company (Amoco
Oil); Chemical Camiers’ Association (CCA),
Chevron US A, Products Company (Chev-

ron); DuPont, Beaumont Works (DuPont
BMT); Legislative and Regulatory AHairs
(Exxon); Exxon Company, US A. (Exxon
USA); Fina Petroleum Company (Fina);
Houston Lighting and Power (HL&P); Phitxo
Energy, U. S.A. (Phibro); Phillips Petroleum
Company (Philiips); Texas Chemical Council
(TCC), and Texas Mid-Continent Oil and Gas
Association (TMOGA).

Thirteen commenters submitted testimony on
§§115.121-115.123, 115.126, 115.127, and
115129, concerning Vent Gas Control.
DuPont BMT, Dow Chemical Company
(Dow); Exxon Chemical Americas (Exxon
Chem); Firestone Synthetic Rubber and La-
tex Company (Firestone); Phillips; Phibro,
Quantum Chemical Company, (Quantum);
TCC; TMOGA; and Vinson and Ekins gener-
ally opposed the changes. EPA, the Lone
Star Chapter of the Sierra Club (Sierra Club),
and the Galveston Houston Association for
Smog Prevention (GHASP) generally sup-
ported the changes, but suggested changes.

The TNRCC received testimony from seven
commenters on §§115.152, 115153,
115 156-115.157, and 115.159, concerning
Municipal Landfills. Most of the comments
addressed the specific rules proposed and
covered a variety of issues The Texas Cam-
paign for the Environment (TCE), GHASP,
the North Centrai Texas Council of Govern-
ments (NCTCOG); the City of Garland; the
City of Arlington; Madden Road Landfill, and
an individual generally supported the pro-
posed rules with some minor changes. The
City of Dallas, Department of Health and Hu-
man Services (Dallas), and the City of Plano
(Plano) did not support the proposed regula-
tions. .

The TNRCC recewved testmony from 21
commenters on §§115.211, 115212, and
115.214-115.219, concerning Loading and
Unloading of Volatle Organic Compounds
EPA supported the proposed amendments.
Sierra Club and GHASP generally supported
the amendments, but suggested changes
Amoco Chemical Company (Amoco Chem);
CITGO; DuPont BMT; ENRON Pipeline and
Liquids Group (ENRON), Exxon; Exxon
Chem, Exxon USA, GATX Terminals Corpo-
ration (GATX); Gas Processors Association
(GPA); HL&P, Independent Liquid Terminals
Association (ILTA), Congressman Greg
Laughlin; OxyChem, Phibro; Phillips; TCC;
TMOGA; Warren Pelroleum Company (War-
ren); and Union Carbide Chemicals and
Plastics Company (Union Carbide) opposed
the changes

The TNRCC received testimony from eight
commenters on §§115222, 115226,
115227, and 115229, concerning Stage |.
Exxon USA; Advanced Tank Technology, Inc.
(ATT), Texas Qi Marketers Association
(TOMA); HL&P; DuPont BMT; and Star En-
terprise  (Star) opposed the amendments.
GHASP and Sierra Club generally supported
the amendments with suggested modifica-
tions

Four commenters submitted testimony on
§§115 234-115.237 and 115.239, Tank Truck
Testing. Sierra Club and GHASP supported
the proposed changes. Wamen and Union
Carbide opposed the changes
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Fourteen commenters submilted testimony
on §§115.241-115.249, concerning Stage 1.
Opposing the rule were Star; ATT; Fina Oil
and Chemical Company, Dallas Office (Fina
Dallas); TOMA; Exxon USA; Exxon; Industrial
Council on the Enviconment (ICE); El Paso
Natural Gas Company (EPNGC); DuPont
BMT; the Houston Chronicle (Chronicle);
HL&P; and an individual. Supporting the
amendments but suggesting changes were
GHASP and Sierra Club.

Staft received testimony from five
commenters on the proposed amendments to
§§115.324, 115334, and 115.344, concern-
ing Fugitive Emission Conirol in Petroleum
Refining and Pelrochemical Processes
(GHASP, Sterling Chemicals (Sterling),
Exxon USA, TCC, and TMOGA) GHASP op-
posed the proposal. TCC, TMOGA, and
Exxon supported the proposal with no recom-
mended changes, and Sterling supported the
proposal with additional clarification re-
quested.

Forty-five commenters submitted testimony
on the proposed new §§115. 352-115.357
and 115359, concerning Fugitive Emission
Control in Petroleum Refining and Petro-
chemical Processes. Twenty-one supported
the proposed rule with some suggested
changes (GHASP, Monsanto, Shell Oil Com-
pany-Shell Chemical Company (Shell); EPA;
Marathon Oil Company (Marathon); Pennzoil
Company (Pennzoil); Sterling, TMOGA; Dow;
TCC; Union Carbide; DuPont BMT; Exxon
Chem; Amoco Qil; Siera Club, Exxon USA;
Amoco Chem; OxyChem; Phillips; Rohm and
Haas Texas Incorporated (Rohm and Haas);
and Phibro). Twenty commenters were
against extending the rule to the attainment
areas (Board of Trade Port of Corpus Christi;
Safety Sieel Service (Safety Steel); Victoria
Economic Development Corporation; Vicloria
Chamber of Commerce; Valero Refining
Company (Valero); Victoria Bank and Trust;
CITGO; U.S. Congressman Greg Laughlin;
OxyChem Corpus Christi Plant; Central
Power and Light (CPL), Formosa Plastics
Corporation (Formosa); Golden Crescent Re-
gional Monitoring Network; OxyChem Victoria
Operations; Valero Hydrocarbons, L.P.,
Boardwak Properties; an individual; City of
Victoria; DuPont Victoria; State Repre-
sentalive Steve Holzheauser, D.V.M.; and
State Senator Ken Armbrister). Four
commenters were against extending the rule
to the natural gas and gasoline processing
industry and three of those offered recom-
mended changes (ENRON; Liquid Energy
Corporation (LEC); GPA; and Warren).

Seven commenters submitted testimony on
§§115.421, 115.422, 115.426, 115. 427, and
115.429, concerning Surface Coating Pro-
cesses. EPA and Nason Automotive Finishes
(Nason) supporied the proposed changes.
BASF Automotive; DuPont; GHASP; National
Paint and Coalings Association (NPCA); and
Sierra Club generally supported the proposal
but recommended revisions.

The TNRCC received testimony from 35
sources on §§115.541-115.547 and 115. 549,
concerning Degassing or Cleaning of Station-
ary and Transport Vessels. The following
commenters supported the proposed rules
with changes: GHASP; Tarrant Coalition for

Environmental Awareness (TCEA); three indi-
viduals; Bauguss Engineering Industries, Inc.
(Bauguss); HL&P; EPA; Marathon; Sterling;
TCC; TMOGA; Dow; Siera Club; Marine
Vessel Degassing and Cleaning Group (Ma-
rine Group); DuPont BMT; Exxon Chem;
Chevron; TCE; Southtec Services, Inc.
(Southtec); United Slates Coast Guard
(USCG); HMT Thermal Systems, Inc. (HMT);
Salemco; Fina; Amoco; Star; Amoco Chem;
Phillips; and Babet Engineering, Inc. (Babet).
The following opposed the proposed rules:
Texas Waterway Operators Association
(TWOA); Internationai Association of Inde-
pendent Tanker Owners (INTERTANKO);
ILTA; CCA; Stolt Parcel Tankers, Inc. (Stolt);
and Ingram Barge Company (Ingram).

Two commenters submitted tesiimony on
§115.621 and §115.625, concerning Utility
Engines. EPA and Sierra Club both sup-
ported the rules but recommended changes.

Twenty-two commenters submitted testimony
on §§115.910, 115.930, 115.932, 115.940,
and 115.950, concerning Administrative Pro-
visions. EPA strongly opposed the proposals
that allowed greater Executive Director dis-
cretion in alternate methods of control and
equivalency determinations of state and fede-
ral rules. EPA generally supported the pro-
posal on compliance dates with a provision to
extend compliance dates for the early reduc-
tion program (ERP). TCC and TMOGA gen-
erally supported the amendments with some
modification to loosen requirements. The fol-
lowing commenters  suppoited  the
TCC/TMOGA remarks: Greater Houston
Partnership (GHP); DuPont BMT; Chevron;
OxyChem; Exxon Chem and the Exxon USA.;
the Mobil Oil Corporation (Mobil); Dow; and
Shell. In all instances where they agree, they
will be referred to as TCC/TMOGA, et al. In
instances where they differ or comment on
other issues, the individual organization will
be specifically identified. Southeast Texas
Regional Planning Council (SETRPC); HL&P;
Dallas; BFI; Firestone; Vought Aircraft Com-
pany (Vought); and Pennzoil generally sup-
ported the proposals with some modification.
GHASP, Sierra Club, and TCE generally op-
posed the proposals.

GHASP and Sierra Club made several com-
ments with regards fo the Industrial and Mu-
nicipal Wastewater regulation as it was
proposed in the July 9, 1993, issue of the
Texas Register (18 TexReg 4458). At the
June 28, 1993, Texas Air Control Board
(TACB) Meeting, the Board voted to move the
rule from the Phase | to the Phase Il rules to
give the staff and affected parties time to
develop a more effective regulation. This was
reflected in the July 27, 1993, issue of the
Texas Register (18 TexReg 4947) where the
proposal was repealed. The comments sub-
mitted by GHASP and Sierra Club will be part
of the discussion during the work group meet-
ings established to develop this rule.

TMOGA; TCC; DuPont BMT; Exxon Chem;
Amoco; Exxon USA; Amoco Chem; Chevron;
and Phillips submitted testimony requesting
that the Once-In, Always-In (OIAl) concept
should be deleted throughout Chapter 115.
Some of the specific arguments against the
OIAl concept are as follows: TCC and
TMOGA stated if production, throughput, or

some other indicator of potential emissions is
below the level of regulatory significance,
then it simply does not matter when this level
is achieved. TCC, TMOGA, Phillips, and
DuPont BMT commented that the OIAl con-
cept discourages pollution prevention and
waste minimization efforts. TCC and TMOGA
emphasized that OlAIl can actually cause pol-
lution, by requiring combustion controls for
insignificant sources. TCC, TMOGA, and
Amoco believe the potential for abuse does
not justify the OIAI concept and the TNRCC
should rely on regulating violations of the
exemption level. Amoco commented that the
loss of an exemption level is too severe a
penalty for what could be a one-time event
Exxon USA staled that the OIAl concept is a
glaring example of the TNRCC failing to
honor the “cost-effectve/minimum impact®
commitment. Exxon Chem made the com-
ment that it discourages process innovation
and the cost competitive reward associated
with environmental improvement and change.
DuPont BMT stated that it does not allow for
any flexibiity to operate under a possible
plant-wide emissions cap under the Tile V
program.

The Once-In, Always-In {OlAl) concept 1s an
EPA requrement There are methods avail-
able to remove a source from the OIAl re-
qurements, for example, a federally
enforceable permit or the AMOC process. On
August 11, 1993, the staff met with members
of TCC and EPA Regton 6 to discuss this and
other issues. EPA firmly stood by s policy,
which was first stated in the November, 1987,
SIP call and which the TACB was required to
include in the RACT fixups. EPA indicated the
intent was to provide for federal enforcement
of sources not to exceed the exemption level,
and to prevent the dismantling of the control
device which would result in a significant in-
crease in the emissions inventory, ie, a
throughput reduction of 50% could result in
an emissions increase of 90% if the control
device were removed. A policy memo from G.
T Helms, dated August 23, 1990, states the
purpose of this requirement is 1o discourage a
source already subject to the regulation from
instaling minimal ("less than RACT") controls
to circumvent RACT requirements, and to
improve the clarty of VOC regulations by
minimizing confusing vanations in production
over whether a particular source 1s covered
by a regulation. Subsequent to the proposal,
meetings were held with TCC/TMOGA repre-
sentatives to develop wording which would
allow the removal of control devices if emis-
sions were reduced to at or below the con-
trolled level existing prior to the modification.
The staff implemented these changes in
§115.122, concerning Vent Gas Control, and
§115.212, concerning Loading and Unloading
of Volatile Organic Compounds.

CCA stated that it is not clear what consti-
tutes a VOC and that a list should be pub-
lished

Both Chapter 101 (General Rules) and Chap-

ter 115 include a defintion of VOC No addi-
tional definition or VOC st 1s required.

Fina suggested that a clearer definition of
"degassing" be provided. Fina's interpretation
was that the proposed new §§115541-
115.547 and 115 549, concerning Degassing
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and Cleaning of Stationary or Transport Ves-
sels, did not regulate emissions of tanks,
barges, trucks, and railcars during loading or
unloading operations.

The term "degassing” is commonly used in
the field of air pollution. The emissions speci-
fications and levels of control define which
categories are affected by the rule. VOC
loading and unloading operations are covered
by a separate rule.

DuPont BMT suggested that the definition of
"gasoline” be revised to specifically exclude
diesel fuel.

The existing defintion of gasoline is "any pe-
troleum distillate having a Reid vapor pres-
sure (RVP) of four psia (27.6 kPa) or greater,
which is produced for use as a motor fuel,
and is commonly called gasoline.” The vapor
pressure restriction will exclude diesel fuel,
which has a much lower vapor pressure than
that of gasoline. The definition of gasoline
was not proposed for amendment, and con-
sequently DuPont BMT's comments are not
within the scope of the proposed revisions.
However, in conjunction with future EPA guid-
ance, these comments will be considered for
future rulemaking

TCC and TMOGA recommended that the def-
indion of "marine vessel” be changed to "any
watercraft used, or capable of being used, as
a means of transportation on water, and that
is constructed or adapted to carry, or that
carries, oil, gasoline, or other volatile organic
liquid in bukk as a cargo or cargo residue.”
TCC and TMOGA stated that this change
would be consistent with the defintion of
"tank vessel” as used in §183(f) of the 1990
Amendments to the FCAA and narrows the
focus to VOC Iiquid cargo The TNRCC
changed the defintion of "marine vessel” to
reflect this recommendation.

HL&P commented that the defintion of "mu-
nicipal solid waste facility” should include the
word "household” in front of "solid waste” to
clarify municipal facilities as those regulated
by the Texas Department of Health and main-
fain consistency with the TNRCC definition of
"municipal solid waste landfill” (MSWLF).

The proposed definition of municipal solid
waste (MSW) facility 1s consistent with EPA’s
defintion. The TNRCC definition of MSWLF
includes other waste from other sources, in
addition to household wastes.

Phibro and Fina suggested that a definition of
"process vent® be added to §115.10, and
Sterling suggested that the definition specify
the location of the point of compliance (i e.,
before or after recovery and/or controls) for
vent gas streams. Phibro suggested that flud
catalytic cracking (FCC) regenerator stacks,
sulfur recovery unit (SRU) stacks, heat-
er/boller stacks, relief valves, and vent gas
streams, which are returned 1o process
equipment, should be excluded from the defi-
nition of "process vent.”

The proposed changes to §115.10 do not
include a defintion of "process vent,” and
consequently, these comments are not within
the scope of the proposed revisions. How-
ever, in conjunction with future EPA guid-
ance, these comments will be considered for
future rulemaking. The term "vent" is defined

in §115.10 to mean "any duct, stack, chim-
ney, flue, conduit, or other device used to
conduct air contaminants into the atmos-
phere.” This term would include any avenue
within a process stream that is used ulti-
mately to conduct air contaminants to the
atmosphere, whether the device is located
belore or after any conirol equipment in the
process stream. Thus, the term "vent,” when
used in the phrase "vent gas stream,” as in
§115 127, is interpreted to mean a vent gas
stream after the point of generation of air
contaminants, but before any control equip-
ment. Therefore, the applicability of exemp-
tions is determined after the point of
generation of air contaminants, but betore
any control equipment

Two individuals commented that the definition
of "solid waste,” as t pertains to MSWLFs,
should also contain a phrase that would ex-
clude all hazardous material from solid waste
This would assure that solid waste would not
contain any hazardous material that is being
placed in a MSWLF.

The TNRCC concurs that hazardous waste
should not be placed n municipal landfills
However, t would not be possible 1o exclude
all hazardous materials that are normally pant
of landfill waste such as consumer products,
small amounts of solvents, pants,
degreasers, and other materials that cannot
be extracted from the waste before disposal

HL&P suggested .revising the defintion of
"transport  vessel” to exclude vessels
equipped with a storage tank having a capac-
ity of less than 1,000 gallons, in order to
provide consistency with the existing defini-
tion of "delivery vesseltank-truck tank.”

Phillips, Amoco Oil, TCC, TMOGA, Chevron,
DuPont BMT, and Fina suggested that the
definition of "transport vessel” be revised to
exclude vacuum trucks. TCC, TMOGA,
Amoco Qil, Philps, and DuPont BMT sug-
gested that the definition of "transport vessel”
be revised to exclude drums, barels, and
portable tanks used for maintenance and spi!
response. Phillips also suggested revising the
definition of "transport vessel” to exclude ves-
sels equipped with a storage tank having a
capaciy of less than 8,000 gallons. TCC and
TMOGA also recommended that the defini-
tion of "transport vessel” be changed o "any
land-based mode of transportation (truck or
rail) which has a tank used primarily to trans-
port oil, gasoline, or other VOC Iquid bulk
cargo” in order 10 exclude boats. This defini-
tion would exclude vacuum trucks and porta-
ble tanks used for maintenance and spill
response or containers such as drums and
barrels

The TNRCC agrees that the defintion of
“transport vessel® should be for land-based
modes of transportation only, with a separate
defimtion used for marnne vessels In order to
provide consistency with the existing defini-
tion of "delivery vesseltank-truck tank,” the
definition of transport vessel was revised to
exclude vessels equipped with a storage tank
having a capacity of less than 1,000 gallons.
This will exclude containers such as drums,
barrels, and small portable tanks. The
TNRCC agrees that vacuum trucks shouid be
excluded and has revised the definion of
transport vessel accordingly

TCC, TMOGA, and DuPont BMT suggested
that the definition of "vapor recovery system"
be changed to "vapor controt system” to clar-
ify that combustion-type control devices that
meet the required performance standards are
acceptable.

The term “vapor recovery system” is used
throughout Chapter 115, including rules
which are not proposed for revision. There-
fore, the suggested change cannot be made
at this time. However, these comments will
be considered for future rulemaking.

DuPont BMT suggested inat the definition of
“vapor recovery system” be revised to specify
that a vapor balance system, as defined in
§115.10, is considered to be a vapor recovery

system.

The present definition of vapor balance does
not include the requirement for the returned
vapors to be returned 1o a storage tark which
has a control device, therefore, it would be
possible 1o transfer VOC to a tank without a
control device or not comply with the control
device destruction efficiency required by the
applicable section. Since the definition of va-
por balance must be changed, and was not
included in the original proposal, this issue
will be addressed in future rulemaking.

DuPont BMT suggesled that aggregate true
partial pressure slandard in the definition of
"vapor recovery system” should be retained.
DuPont BMT expressed corcern that the pro-
posed change would preclude the use of con-
densers

The deletion of the 1.5 psia aggregate true
partial pressure standard will result in word-
ing that more properly defines the concept of
a "vapor recovery system,” while the required
control efficiency or aggregate true partial
pressure standard for the vapor recovery sys-
tem wili continue to be specified in the appro-
priate rules This change will not preclude the
use of condensers it the condensers can
meet the required conltrol efficiency and/or
aggregate true partial pressure standard for
the vapor recovery system specified in the
appropriate rules.

Exxon USA suggested that new definitions for
"parts per million by volume” and "parts per
million by weight” be added and that the
definition of "volatile organic compound™ be
revised to "volatile organic compound, or
VOC" in order to avoid repeatedly using
"parts per million by volume (ppmv),” "parts
per milion by weight (ppmw),” and “volatile
organic compound (VOC)" throughout Chap-
ter 115,

This practice is a stylistic requirement of the
Texas Register to aid the general public who
may not be as familiar with abbreviations
used within the air pollution field

Vent Gas Control Vinson and Ekins, TCC,
TMOGA, Fiestone, and Quantum com-
mented on §115.121 and supported the pro-
posed extension of the compliance date from
July 31, 1994, to May 31, 1995, for existing
vent gas control requirements, while DuPont
BMT requested a longer extension to Novem-
ber 15, 1996. TCC, TMOGA, and DuPont
BMT recommended that the compliance date
for SOCMI reactor and distillation vent gas
streams be extended from May 31, 1995, to
November 1996.
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The TNRCC extended the compliance date
for SOCM! reactor and distillation vent gas
streams from May 31, 1995, to November 15,
1996, in order 10 provide the regulated com-
munity sutficient time to comply. The comp-
ance date for existing requirements, however,
was extended 1o May 31, 1995, as proposed,
because this is the FCAA statutory deadiine
for non-Control Techniques Guidelines (CTG)
major source RACT rules.

Dow commented on §115.121(a)(2), concern-
ing general vent gas streams. Dow expressed
concern that vent gas streams aflecied by the
SOCMI requirements of §115.121(a)(3)-(4),
which are more stringent than the requie-
ments of §115. 121(a)(2), seemed to be af-
fected by both rules. Dow suggested adding
language 1o §115.121(a)(2) to specifically ex-
clude streams affected by §115.121(a) (3)-(4)
from the requirements of §115.121(a)(2)

Ruie 115.122(a)(2) requires vent gas streams
affected by §115.121(a)(3) -(4) to be con-
trofled to a VOC emission rate of no more
than 20 parts per million (ppm), or Humed
properly in a smokeless flare or a drect-flame
incinerator which has a destruction efficiency
of at least 98%. Section 115. 122(a)(1), how-
ever, requires any vent gas streams affected
by §115.121(a)(1) -(2) 1o be bumed properly
in a smokeless flare or a direct-flame inciner-
ator which has a destruction efficiency of at
least 90%. Any SOCMI vent gas stream
which could potentially be affected by both
§115.121(a)(2) and §115.121(a) (3)-{4),
would have to comply with more stringent
requrements of §115.121(a) (3)-(4), and con-
sequenily, there is no conflict between the
requeements.

Exxon Chem commented on §115.121(a)(3)-
(4) and §115.122(a)(2) and stated that the 20
ppm limitation should be expressed as ppmv.

These comections have been made.

TCC, TMOGA, DuPont BMT, and Firestone
commented on §115.122 and stated that the
reference to a type of control technology,
specifically, smokeless flares and diect-
flame incinerators, should be deleted and
only a performance standard (i.e, a control
efficiency) be included.

Section 115.122(a)(2) curently states that at-
fected vent gas streams must be burned
properly in a smokeless flare or a drect-flame
incinerator which has a destruction efficiency
of a least 98%. The change to
§115.122(a)(2) adds an allowance for
streams controlled to a VOC emission rate of
no more than 20 ppmv, in fieu of control with
a smokeless flare or direct-flame incinerator
This change is merely inlended to clarily the
relationship between §115.121(a)(3)-(4) and
§115.122(a)(2). No changes were proposed
to §115.122(a)(1), so comments on the 90%
destruction efficiency specified in this rule are
not within the scope of the proposed revi-
sions. However, in conjunction with future
EPA guidance, these comments will be con-
sidered for fulwre rulemaking.

EPA commented on §115.122(a)(2) and
stated that the 20 ppm controi level should
include a comection to 3% oxygen to insure
that the adddion of dilution air does not con-
tribute to meeting the standard.

This clarfication has been made to
§115.122(a)(2) and, for consistency, was like-
wise made to §115.121(a)(3) and (4)

EPA and Siera Club commented on
§115.122(a)(2) Siema Club supported the
98% destruction efficiency, while EPA stated
that "properly operated smokeless flare”
should be defined. EPA suggested that the
flare meet the requirements of 40 CFR,
§60 18, and that temperature sensing re-
quirements be added to insure continuous
operation of the flare.

The test methods for flares specified mn
§115.125(a)(2) akeady include 40 CFR,
§60.18. EPA’s suggested lemperalure sens-
ing requirement i appropriate, and has been
added to §115.122(a)(2).

DuPomt BMT commented on §115 123(a)(1),
which establishes the availability of alternate
means of control (AMOC) determinations
DuPont BMT suggested that Executive Drec-
tor approval not be required for AMOCs.

The agency disagrees with DuPont BMT. The
purpose of an AMOC is for the agency to
provide a case-by-case determmation, this
cannol be done without Executive Director
approval.

GHASP commented that “equivalent” and
“subslantially equivalent® are not defined n
§115.123(a)(1).

These terms have the meanings commonly
ascribed to them in the field of ar pollution
control, and the TNRCC does not believe that
further definition 15 necessary

Vinson and Ekins, TCC, TMOGA, Sierra
Club, GHASP, Philips, DuPont BMT, and
Quantum commented on §115123(a)(2).
which establishes the availabilty of an alter-
nate reasonably available control technology
(ARACT) determination for situations in which
a vent gas stream control device with a con-
trol efficiency of at least 90% was installed
prior to the effective date of a vent gas rule
that requires a higher control eficiency Vin-
son and Ekins, TCC, TMOGA, Phillips, and
Quantum supported the addition of an
ARACT provision for such cases However,
Vinson and Elkins, TCC, TMOGA, DuPont
BMT, and Phillips objected to imiting the ap-
plicability of each ARACT to existing control
devices with a control efficiency of at least
90%, while Sierra Club and GHASP recom-
mended that the mimmum control efficiency
be 98%. Vinson and Elkins, TCC, TMOGA,
and DuPont BMT reiferenced EPA's CTG,
Control of Volatile Organic Compounds from
Manufaciure of High-Density Polyethylene,
Polypropylene, and Polystyrene Resins (No-
vember, 1983) and Control of Volatle Or-
garic Compounds from  Aw-Oxidation
Processes in Synthetic Organic Chemical
Manufacturing Industry (December, 1984),
and commented that the CTGs excluded all
facilties with existing control in calculating the
economic impact of RACT, without regard to
control efficiency

The relerenced CTGs are guddelnes which
EPA developed to eniable states to determine
an appropriate level of RACT The general
vemt gas rule was already in effect with a
control efficiency of 90% when the referenced
CTGs were uithally adopted as Chapter 115

18 TexReg 8542

November 19, 1993

Texas Ré}iﬁér .

rules Therefore, it s napproprate {0 set a
level of control other than 90% for facilities
which were equipped with control devices,
prior to the adoption of the SQCMI CTGs,
EPA's CTG notwithstanding

Vinson and Elkins, TCC, TMOGA, and
DuPont BMT suggested that Executive Drec-
tor delermination of economic reasonable-
ness should not be required in cases where
VOC emisstons, from a conirol device having
a 90% or greater control efficiency, are less
than the applicable mass or concentration
exemplion mits. GiiASP commented that
“economically unreasonable™ is not defined

As noted in the discussion concerning the
suggested addition of a definition of "process
vent” to §115 10, the applicability of exemp-
tions 1s determined after the point of genera-
tion of ar contaminants but before any control
equipmen! Therefore, the agency disagrees
with the suggestion by TCC, TMOGA, and
DuPont BMT, since it would set an exemnplion
level based upon VOC emissions exiting a
control device Each ARACT will be reviewed
on a case-by-case basis to determine if it 15
economically unreasonable to replace the
conlrol device with a new control device,
meeting the requirements of the applicable
rule(s) The TNRCC does not believe that
turther definiion 1s necessary

Vinson and Ekins, TCC, TMOGA, DuPont
BMT, and Quantum objected to imiting the
applicabilty of each ARACT to ten years from
the onginal installation date of the conirol
device, and TCC and TMOGA asserted that
older controf devices were less cost-effective
to replace than newer control devices. Vinson
and Elkins supported the inclusion of a re-
qurement that the ABACT delermination be
reevaluated every ten years. GHASP recom-
mended that the applicabilty of each ARACT
be hmited to three years from the original
mstallation date of the control device GHASP
also recommended that enussions testing be
mandated as a condition of each ARACT

To address these concerns, the TNRCC has
replaced the ten-year ARACT apphcabiity
himitation with a hmitation that each ARACT s
vahd untit the control device undergoes a
replacement, a modification as defined in 40
CFR, §60 14, or a reconstruction as defined
in 40 CFR, §60 15, with a reevaluation of the
economic reasonableness of replacmg the
control device conducted at the Executve
Director’s discretion after the control device
has been in place a mnimum of ten years.

Section 101 8, concerning Sampling, akready
provdes the Executive Drector the authordy
to require testing to determine the opacity,
rate, composhion, andfor conceniration of
emissions Therefore, a specific requirement
for testing, as a condiion of each ARACT, 1s
unnecessary

Sienna Club and GHASP commented on
§115126 Swierra Club recommended that re-
cords be retaned for at least three years and
perhaps five years, rather than two years
GHASP recommended that records be re-
taned for five years

The suggesled five-year timeframe men-
tioned 15 for compliance determmation used
in permitting 1ssues The TNRCC central of-




fice keeps records of facility violations for-
ever. The two-year period is considered
sufficient for a field investigator to determine
the facilty’s daily compliance with applicable
rules for routine spot inspections, as well as,
annualbiennial investigations.

DuPont BMT commented on
§115.1268(a)(1)(C) and §115.126(b)(1)(C).
DuPont BMT stated ihal installation of moni-
toring systems on carbon canisters is unrea-
sonable and costly.

Neither rule requires monitoring systems on
carbon canisters. Carbon canisters are
carbon adsorbers, as defined in §115.10.
Carbon adsorption systems are defined sepa-
rately fo "include a system to regenerate the
saturaled adsorbent.” The monitoring and
recordkeeping requirements apply to carbon
adsorption systems, as defined in §115.10,
but not to simple carbon adsorbers such as
carbon canisters. While it may be unreason-
able to continuously monitor simple carbon
canisters, some monitoring is imperalive to
determine the control effectiveness. Addi-
tional monitoring requirements will be consid-
ered in future rulemaking.

EPA ciastioned the reason for removing the
wording "to determine breakthrough® in refer-
ence 10 carbon adsorption systems in
§115.126(a)(1)(C).

The term "breakthrough” was deleted since it
is befter applied to simple carbon canisters
than the regenerative carbon adsorption sys-
tems referenced in §115.126(a)(1)(C).

Dow commented on §115.127(a)(5) and sug-
gested that SOCMI reactor and dislillation
vant gas streams, which are returned to a fuel
gas system in process equipment such as
process heaters and boilers, be exempted
from the requirement of §115.121(a)(4) to
combust the stream in a smokeless flare or
direct-flame incinerator. Phibro also sug-
gested that vent gas sireams, which are re-
tuned to a fuel gas system in process
heaters, be exempted.

Section 115.122(a)(2) states thal vent gas
streams affected by §115.121(a) (3)-(4) must
be controlied to a VOC emission rate of no
more than 20 ppm, or burned properly in a
smokeless flare or a direct-flame incinerator
which has a destruction efficiency of at least
98%. The option of controlling the vent gas
stream 10 20 ppm would enable a company to
recover VOCs from an affected SOCMI vent
gas stream for reuse, provided the vapor re-
covery system can conirol the VOC emis-
sions to an emission rate of no more than 20

* ppm. Therefore, a specific exemption is not
necessary.

EPA commented on §115.127(a)(5) and
stated that the rule does not include a Total
Resource Effectiveness (TRE) approach to
exempling sowces which was included in
more recent drafts of the SOCMI Reactor and
Distiflation CTG.

The TNRCC agrees that §115.127 does not
include the TRE approach to exempling
sources. However, §115.123(a)(2)
establishes the availability of an ARACT de-
termination for situations in which a vent gas
stream control device with a control efficiency
of at least 90% was installed prior to the

effective date of a vent gas rule, which re-
quires a& higher control efficiency. This pro-
vides an alernate approach for a similar
determination.

EPA, GHASP, and Sieva Club commented
on §115.127(a)(5)(A). EPA stated that "batch
mode” should be defined to clarity the exemp-
tion in §115.127(a) (5)(A), while GHASP and
Sierra Club stated that SOCMI batch pro-
cesses shoukd not be exempt.

Batch mode means any noncontinuous reac-
tor process which is not characterized by
steady-stale conditions and in which the addi-
tion of reactants does not occur simufta-

neously with the removal of products. The

TNRCC has added this clarifying language to
§115.127(a)(5)(A). Fulre RACT rules con-
trolline emissions rom SOCM! batch pro-
cesses will be proposed in accordance with
EPA's CTG on SOCMI balch processes.

DuPont BMT commented on
§115.127(a)(5{A) and suggested that exist-
ing SOCMI reactor and distiflation processes
be exempt until a modification or reconstruc-
tion, as defined in 40 CFR, §60.14 and
§60.15 (New Source Performance Standards
(NSPS)), occurs.

The general vent gas rule, already in effect,
requires a conirol efficiency of 90%. There-
fore, # is inappropriate to axempt from control
any facility which was already required fo be
equipped with a control device. The availabil-
ity of an ARACT under §115.123(a)(2) was
established to provide relief, when deter-
mined to be appropriate, for existing control
devices in SOCMI processes.

EPA commented on §115.127(a)(5)(C) and
stated that the 0.011 standard cubic feet per
minute exemption level should be 0.011 stan-
dard cubic meters per minute, and that the
0.05 weight percent exemption level should
be 0.05 volume percent for consistency with
the CTG.

These comections have been made.

The TNRCC extended the comphance date in
§115.128(4) for SOCMI reactor and distilla-
tion vent gas streams from May 31, 1995, to
November 15, 1996, in order to provide the
regulated community sufficient time to com-
piy. In addition, language was added to clarify
that this rule applies specifically to SOCMI
reacior process or distillation operations.

A suggestion was made by Lloyd, Gosselink,
Fowler, Blevins and Mathews, P.C. (Lloyd)
and Madden Road Landfil for a postpone-
ment of regulations to control emissions from
MSWLF facilities until the final rule for land-
fills is promulgated by the EPA.

The TNRCC disagrees that the State should
wait until the finai regulations are promul-
gated by EPA. The purpose of this regulation
is to reduce the amount of VOC that is emit-
ted into the ak in the Dallas/Fot Worth
nonatlainmen area and 10 oblain credit for
the reduction of VOC toward the 15% ROP
SIP. The proposed rules are compatible with
EPA's proposed New Source Pollution Stan-
dards in applicability, controls, testing, report-
ing, recordkeeping, and exemptions. Also, it
is the agency's experience that due to uncon-
trollable factors at the federal level, EPA guid-

ance can be delayed and State initiative has
been required to comply with tederal statutes.
Failure to meet the required 15% ROP could
inttiale sanctions by EPA in the form of Fede-
ral implementation Plans (FIP). The agency is
adopting a proactive approach that will re-
duce landfill emissions while allowing the Dal-
las/Fort Worth area to receive credit for
emission reductions.

An individual commented that all referenced
material, or a summary of the material used
in the TNRCC regulations. should be included
in the regulation which would aliow the regu-
lated community to understand fully what is
being proposed.

The TNRCC complies with Texas Register
rules for public notification as reguired by the
Secretary of State. The Texas Register, the
official State public notification document, de-
termines the extent and format of the material
that is printed. it is not possibie to include all
references in tolal or to summarize refer-
ences that are cited in proposed regulations.
R is possible to cite the authority, references,
and sources for clarification, it the reader
requires additional information. The TNRCC
does provide a preamble with each proposed
regulation to generally inform the regulatea
cenmunity of the authorily, purpose, content,
and timeframea of proposed rules. Details are
included in the body of the proposed regula-
tion. The TNRCC utilizes newspapers in the
areas affected by the regulations to inform
the regulated communily and the public. In
addition, tha TNRCC conducts public hear-
ings and workshops in affected areas when-
ever possbie, to aflow the public the
opportunily to familiarize themselves with cur-
ret or proposed regulations. Smaller
businesses that are affected by the proposed
or adopted regulations can also contact the

* Small Business Technical Assistance Pro-
\wvam within the TNRCC and request assis-
tance. The TNRCC staff is available to
provide assistance to the small businesses
on & case-by-case basis.

An incividual, Texas Campaign for the Envi-
ronmeny, and the City of Plano commented
that the n\ies regarding municipal landfills for
the Dallas(Fort Worth nonattainment area
should alsc, be applicable to the Houston
area, since { 1@ area has more exceedances
ot the ozone ‘standard. Dallas commented
that the regulatitn had been deleled from the
Houston/Galvesttn nonattainment area and
suggested that the regulation be deleted from
the Dallas/Fort Woith area.

The TNRCC reviewel| regutations that would
provide the most signilicant reduction, in the
most cost-effective method, for the different
nonattainment areas in datermining to go for-
ward in Dallas/Fort Worth and wait for Hous-
ton'Galveston. The  Houston/Galveston
nonattainmert area has some distinct charac-
teristics that require a different sirategy to
reduce emissions in order to meet the reduc-
tion requirements of the FCAA in 1995. A
large proportion of the emissions of the Hous-
torvGalveston are of industrial origin, while
the emissions from the Dallas/Fort Warth
area are of a differem profile that is less
industrial in natwe. The TNRCC staff pro-
posed that the Datflas/Fort Worth
nonattainment area should include, in its
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strategy to reduce emissions from the 1990
Base Year, regulations to conlrol emissions
from landfills. Approximately six million tons
per year of solid waste are produced in the
Dallas/Fort Worth area to produce a signifi-
cant amount of landfil emissions.

Having a core regulation that controls landfill
emissions will have a greater impact on the
Dallas/Fort Worth area than it would in the
Houston/Galveston area.

The strategy does not totally exclude the
Houston/Galveston nonattainment area. The
Houston/Galveston nonattainment area will
have, as part of its commitment plan to re-
duce ozone levels, a list of proposed regula-
tions that will be promuigated as needed to
reduce ozone by 1996. The commitment list
includes rules for landfills.

An individual commented that testing meth-
ods and any wiinor modifications to testing
methods should be approved by EPA.

The TNRCC agrees with the statement that
testing methods and minor modifications
should be approved by EPA. The purpose of
§115.155(8) is to expedite such deviations
that are minor and are within the framework
that EPA has approved in advance. Any test-
ing and modifications that are new or do not
conform to present standards are reviewed
by the TNRCC staff and EPA before any final
approval is granted by the Executive Director.

The same individual commented that all ex-
emptions should be eliminated to enhance
the abilty of the Houston/Galveston
nonattainment area to reach attainment.

The TNRCC disagrees with the commenters’
statement that all landfill exemptions should
be eliminated. The purpose of exemptions in
§115.157 is to eliminate those landiills that
generate small amounts of emissions which
would not result in cost-effective regulation.
Part of the strategy to achieve the 1996 ROP
SIP is to use the most cost-effective method
to reduce emissions by diverting resources to
those sources that would have the greatest
impact on meeting federal requirements and
protecting the health of owr ctizens.

Two individuals commented that the definition
of sold waste, as it pertains to MSWLFs,
should also contain a phrase that would ex-
clude all hazardous material from solid waste.
This would assure that solid waste vould not
contain any hazardous matenal that is being
placed in a MSWLF

The TNRCC concuwrs that hazardous waste
should not be placed in municipal landfills;
however, it would not be possible 10 exclude
all hazardous materials that are normally pant
of landhll waste such as consumer products,
small amounts of solvents, pants,
degreasers, and other materials that cannot
be extracted from the waste before disposal

Lioyd, Madden Road Landfill, and NCTCOG
commented that the 98% reduction require-
ment of §115.152(a)(1) and the routing re-
quirement of §115.152(a)(2) should apply to
collected VOC and landfill gas emisswons
rather than all VOC and landfill emission
gases.

The staff agrees and has changed the lan-
guage from "all VOC and landfill gas emis-

sions” to "collected VOC and landfill gas
emissions” to clarify the intent of the TNRCC
in §115.152(a)(1) regarding the 98% reduc-
tion requirement. To further clarity this point,
the regulation includes all gas producing ar-
eas of a well-designed landfill.

Lloyd, Madden Road Landfil, and NCTCOG
commented that the MSWLF rule should in-
clude specifications of the landfill gas collec-
fion systems required under the rule for
municipal landfills with VOC emissions in ex-
cess of 150 Megagrams per year, and should
limit the installation of the collection systems
lo gas producing areas of the landfill that
have received final or interim final cover.

The staft agrees with the comment suggest-
ing that specifications of the landfill gas col-
lection and control systems required by the
regulation be inciuded in the regulation. The
staft has added general specifications in
§115.152, regarding Control Requirements,
to provide general guidance for landfill design
standards. Guidance is also provided in EPA-
450/3-90-011a.

The staff disagrees with the statement that
the installation of the collection systems
should be limited to the gas producing areas
of the landlill that have received final or in-
terim cover. The number and the size of the
landfills that will be affected by §§115.152,
115.153, and 115.155-115. 157, will be lasge
enough to accommodate control systems in
areas that are not affected by daily operations
according to owners and operators of landlilis
that have active collection systems in place.

Lloyd, Madden Road Landill, Dalias, and
HDR Engineering, Inc. commented that
§115.152(b) should define specific situations
when municipal landfills will no longer be sub-
ject to the collection and control require-
ments.

The TNRCC agrees that a date or time must
exist when the levels of emissions from a
closed landfill will no longer be subject to
collecton and control requirements. Since
EPA requires strict procedures to assure that
the State has not only reduced emissions but
has also made plans to continue such reduc-
tions, the stalf is required to propose a plan
that will comply with federal requirements.
The staff agrees that at some point, controls
and monitoring will not produce further posi-
tive results, and will propose that the collec-
tion and controt system may be capped if the
operator of a MSWLF complies with
§60.752(b)(2)(v) (A),(B), and (C) of the 40
CFR, §60, regarding Standards for Air Emis-
sions from MSW.

Lioyd, and Madden Road Landfill commented
that only MSWLFs subject to the control re-
quirements should be required to comply with
the monitoring and recordkeeping require-
ments of §115.156.

The TNRCC disagrees with the statement
that only those operators of landfills that are
subject to controls should be required to com-
ply with the monitonng and recordkeeping
requirements of §115.156. Operators of
MSWLFs without conirols that meet the ca-
pacity crteria and have not reached the 150
Mg of VOC per year standard shall maintain
required records and monitoring to determine

their exemption slatus. In addition, federal
rule-effectiveness procedures require records
and monitoring.

An individual commented that there should
not be a difference between demonstrated
compliance in §115.156(1) and continuous
compliance in §115. 146(1).

The staff agrees with the stater:ant that dem-
onstrated compliance and demonstrated con-
finuous compliance should be identical in
§115.156(1) and §115.146(1). Subsection
115.156(1) has been changed o "continuous
compliance.”

NCTCOG and the City of Irving commented
that the regulation should be written to under-
take a calculation on an annual basis to de-
termine if controls are requvred and to
determine which landfills are exempted.

This rule is directed tc all landfills that are
subject to §§115.152-115. 159 except those
that are exempted. The staff has changed the
language in §115.152 (concerning Control
Requirements) to clarify that the annual cal-
culation of the VOC emission rate is the basis
for determining the implementation of con-
trols.

NCTCOG commented that the proposed reg-
ulation should split the monitoring require-
ments inio two separate segments Section
115.158 should combine paragraphs (1) and
(3) requiring every landfill operator to under-
take calculations and report the emussions
inventory to the TNRCC. Section §115
156(2) should be a separate part for those
landfills that are required to control emissions
and to install and maintain continuous mont-
tors on emission conirol devices.

Paragraphs (1) and (3) of §115.156 pertain to
similar concepts of maintaining documenta-
tion and submitting reports while paragraph
(2) of §115. 156 relates to aclual controls and
monitors. Landlills subject to paragraph (3)
for controls will have to implement require-
ments similar to those speciied in para-
graphs (1) and (2). The staff proposes to
maintain the present sequence of landfills
that are not subject to the control require-
ments in paragraph (1), landlills subject to the
control requirements in paragraph (2), and
emission reports in paragraph (3) that are
required of all municipal tandfilis.

The NCTCOG commented that Air Emissions
from Municipal Solid Waste Landhlis-
Background Information for Proposed Stan-
dards and Guidehnes", March, 1991, (EPA-

450/3-90-011a) should be used as a cled -

reference since this document is the basic
reference document for the TNRCC approach
to the proposed regulation on landfills.

The staft agrees and will cite the Background
Information Document (BID) in those areas of
the regulation where additional technical in-
formation s not presented in ds entirety or
procedwes require clarification.

NCTCOG also commented that Federal Reg-
ister Notice (Volume 58, Number 117, pp
33790-33792) should be used as a relerence

The staft agrees with the statement and has
added the reference to its records.
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The City of Dallas and the NCTCOG inquired
on the type of computer model and default
values that were used to determine the aver-
age landfill gas emission rate.

The staff employed two methods to estimate
the emissions from the Dallas/Fort Worth
nonattainment area Estimates for gas emis-
sions from landfills were developed by using
EPA’s Environmental Impact Statement. Air
Emissions from Municipal Solid Waste Land-
fills, dated March, 1988. The model that the
statf employed to eslimate emissions is found
in Document EPA-600/8-90-085Q dated De-
cember, 1990, titied Landfil Air Emissions
Estimation Model User's Manual. The staft
used 59 million tons/yr average annual re-
fuse placement; 123.68 million tons average
remaining capacity in tons, 21 years average
remaining capacity in years, and 1980 as the
average opening year. Default values for k
averaged at 0.0307 yr, L at 4, 955 cubic feet,
and C_ _at 1,532 to 8,000 ppmv. The model
utiized C,_  at 1,532 to 8,000 ppmv and the
results indicated sufficient emissions to war-
rant emission controls for landfills.

The NCTCOG inquwed if the Dallas/Fort
Worth area landfills that have gas collection
and flare systems in place would receive
credt towards the 1990-1996 emissions re-
ductions required by the FCAA.

EPA has indicated that emissions that are on
the 1990 inventory will provide the basis of
the credit that the State will receive when the
1996 inventory is submitted. Reductions from
emission levels reported in the 1990 inven-
tory, after growth, with rule effectiveness, rule
efficiency, and control efficiency factored in,
will result in the credit that the State will
receive.

The NCTCOG inquired on the meaning of
"gas collection and treatment system® and
the TNRCC meant to refer to "energy recov-
ery systems.”

Gas collection and treatment system refers lo
the apparatus in a landfill that is capable of
coliecting and directing landfill gas emissions
to a common point for flaring or processing
the collected landfill gas for energy recovery.
An energy recovery syslem is added to the
collection apparatus to use the collected gas
for the facility’s energy requirements or for
off-site use.

The NCTCOG also commented that an addi-
tional continuous monitoring requirement
should be included in the proposed regulation
to address the oxygen level in the gas collec-
tion system.

The staff agrees with the recommendation
As part of the monitoring equipment, an oxy-
gen monitoning device should be utiized as a
part of the emission collection system Ini-
tially, the covered landfill contains a quantity
of ar that makes the landfill operation aerobic
in nalure. The condition becomes anaerobic
as the emissions from the landtill displace the
air trapped when the landfill was active A
safety feature such as an oxygen momtor n
the gas collection syslem would provide an
added margin of safety. A condition of a fire
within the landfill can be detected by an in
crease in the ratio of oxygen to nitrogen in
gas sampling

NCTCOG commented on the estimated $500
cost per ton of collected VOC and inquired as
to what factors were included in the cost.

The amount of $500 per ton of VOC s an
average derived through EPA surveys of new
and existing landfills. The cost of confrols to
collect a minimum of 150 tons of VOCs from
landfill emissions was extracted from the BiD
reflecting costs at different levels of contro:
Costs varied from $250 per ton of VOC to
over $1,000 per ton Specilic sites will incur
different costs depending on the complexity
of the system Initial research in the Dal-
las/Fort Worth nonattainment area indicate
that the average well or cell to collect emis-
sion gases from landfills averaged $8,000
each. The cost per cell-foot was $35 to $45 a
linear foot In the estimation, the implementa-
tion, operating, and administrative costs were
resiricted to the actua! emission controls
Economic factors including capital, mflation,
land, design, building, administration, machin-
ery, personnel, and other costs were not the
focus of the study. Such cost data is available
to the owners and operators of landfills since
the affected landfills are presently
operational.

NCTCOG commented that there is a strong
possibility that raising capital for the control of
landfill emissions could be delayed by legal
procedures and hond elections by the re-
quired deadhne

The staff agrees with this statement if a new
landfill is construcled because it would be
costly and would require a large capial in-
vestment. The stalf disagrees that the same
factors would affect the cost of controls for
existing landfills. The cost of landfill controls
are not as extensive as the cost for a com-
plete new landfill, and operators of the large
landfills that will be affected should have suffi-
cient funds for controls as required by the
Resource Conservation and Recovery Act
(RCRA). Some will have the required controls
in place and only a mimmal amount of capital
will be requwed to fully comply with the pro-
posed regulation

An individual and Texas Campaign for the
Envronment commented that all records
must be kept for five years because other
TNRCC comphance procedwres require a
five-year maintenance of records

The staff disagrees with the statement be-
cause the class of solid waste accepted at
MSWLFs excludes hazardous waste. Federal
requirements for records from landtils are
presently in effect under RCRA, and it would
be a duplication of effort to mantain addr-
tional records concerning the amount of MSW
that 1s placed in a landfii The TNRCC re-
qurres that records be maintained for two
years 10 assist mspectors when visiting land-
fills Data older than two years. will not be of
significant use in determining the operational
effectiveness of the landhll

Houston Lighting and Power commented that
the detimtion of Municipal Sohd Wasle Facility
in the General Rules should include the word
"househoid™ in front of "solid waste" o clarify
municipal facilities as those regulated by the
Texas Department of Health and maintain
consistency with the TNRCC defintion of
MSWLF

Landfills are presently regulated by the
TNRCC and the definition of MSW facility that
was proposed in the TNRCC General Rules
is consisient with the EPA definition. The
TNRCC definition of MSWLF includes waste
from other sources in addtion to household
wasles.

The City of Dallas questioned the necessity of
controlling landfills in Chapter 115 because of
their statf review of the EPA computer pro-
gram which they suspect as significantly
over-predicting emissions.

The stalf disagrees with the statement that
the EPA prediction significantly over-
estimates emissions. Extensive surveys have
been conducted since the early 1980's when
it was discovered that emissions from landfills
were greater than previously estimated. EPA
has used the dala to amive at the default
values implemented in its Landhll Air Emis-
sions Eslimation Model (EPA-600/8-
90-085a). Detault values are those numbers
that EPA has determined to be representative
of landhll emissions nationwide that are used
in the computer model to determine emis-
sions from landfils, along with other data
specific to the landfill

TCC, TMOGA, Exxon Chem, and DuPont
BMT suggested that the May 31, 1995, com-
pliance date be extended to November 15,
1996, for substantive changes to Loading and
Unloading of Volatle Organic Compounds.
Union Carbide suggested that the compliance
date be extended from May 31, 1995, to
1997

The May 31, 1995, compliance date has been
changed to November 15, 1996, in order to
provide the regulated community sufficient
time to comply Union Carbide’s suggested
1997 comphance date, however, does not
conform to the November 15, 1996, FCAA
deadline for credtable emission reductions.

Exxon USA recommended that changes to
§§115212, 115214-115217, and 115. 219,
be carefully evaluated to nsure cost-effective
reductions.

The TNRCC evaluates the cost-effectiveness
of substantive controls for emission sources,
including those affected by §§115212,
115.214-115.217, and 115219.

CiTGO, Congressman Laughlin, OxyChem,
Amoco Chem, ENRON, GPA, DuPont BMT,
TMOGA, TCC, and Exxon USA expressed
general opposition to proposed amendments
atfecting Gregg. Nueces, Victoria, Aransas,
Bexar, Calhoun, Matagorda, San Pairicio,
and Travis counties. In particular, the
commenters opposed all substantive changes
for these counties

The proposal to extend new requrements to
the previously designated nonattainment
counties was made to correct deficiencies in
the current rules and for purposes of consis-
tency. in adddion, the new control require-
ments woukd provide addttional reductions in
those counties to assist in minimizing the
possibilty that those counties could return o
nonattainment status. However, after review
of the comments, the TNRCC has determined
that extension of substantive new control re-
quwements to those counties should be sub-
jected to further review and consideration.
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Accordingly, the TNRCC is withdrawing that
portion of the proposal. However, the TNRCC
is adopling necessary changes which reorga-
nize and clarify the exisling rules for these
counties but which do not require the addition
of substantive new control equipment.

Phibro stated that the gasoline terminal emis-
sion limiations of §115 211(a)(1)(A)-(8)
conflicted with the compliance dates given in
§115.219.

The existing emission limitation for gasoline
terminals in Brazoria, El Paso, Galveston,
Jefferson, and Orange counties i1s 80 mg/iter
In Dallas, Harris, and Tamrant counties, and
beginning after January 31, 1994, in Brazoria,
Chambers, Collin, Deiton, EI Paso, Fort
Bend, Galveston, Hardin, Jeflerson, Liberty,
Montgomery, Orange, and Waller counties,
the emission limitation is 40 mg/liter of gaso-
line transfered. No conflict exists with
§115.219.

TCC and TMOGA commented on
§115.211(a)(1)(A)-(B) and suggested that the
term "VOC vapors” be changed to "VOC
emissions.”

This change has been made for consistency
with §115.211(a)(1)(C).

Exxon objected 1o the 10.8 mg/iter gasolne
lerminal emission limtation of
§115.211(a)(1)(C). Exxon staled that this limit
was not cost-effectve and that it was not
reasonable to require the installation of new
equipment every year and a half

The 10.8 mgfiter gasoline terminal emission
limitation does not require the installation of
new equipment every year and a half. Exten-
sive stack sampling of exisling vapor recov-
ery units (VRUs) at gasoline terminals has
confirmed that a properly maintained and op-
erated VRU can comply with the 10.8 mg/iter
gasoline terminal emission limit

TCC, TMOGA, and DuPont BMT suggested
that the control efficiency specified in
§115.212(a)(1) should be changed to require
contro! only to an aggregate VOC partial
pressure of 1.5 psia until November 15, 1996,
while Siema Club and GHASP recommended
a 95% control efficiency.

For consistency with the present control re-
quirements, the control efficiency specified in
§115.212(a)(1) has been changed to require
control only to an aggregate VOC partial
pressure of 1.5 psia until November 15, 1996
Section 115.212(a)(2) requires a 90% conirol
efficiency after November 15, 1996. The rec-
ommended 95% control efficiency would be
more stringent than proposed and can not be
added at this time. However, the recommen-
dation may be considered for future
rulemaking.

Union Carbide commented that marine load-
ing and unloading operations are exempt In
§115.212(a)(1)-(4) but not in §115.212(c)(1)-
).

The reference 1o marine terminals n
§115.212(a)(1)-(2) has been included in order
to facilitate the adoption of rules in 1994
which will regulate marine vessel loading op-
erations in ozone nonattainment counties.
The reference 1o marine vessels in
§115.212(a)(3)-(4) has been deleted because

the defintion of transpoit vessel was revised
to apply specifically to land-based transport
vessels. Marine vessels are covered under a
separate definition Marine loading and un-
loading operations are specifically exempt un-
der §115217(a)(7), (b)}5), and (c)(5),
whether or noi such operations are men-
tioned in §115212()(1)-(4) and (c)(1)-(4)

HL&P commented on the wording "transpost
vessel® in §115212(a)(3), (a)6) . (a)9).
(a)(5), and (a)(5). HL&P suggested revising
the defintion of "transpornt vessel” to exclude
vessels equipped with a storage tank having
a capacity of less than 1,000 gallons, in order
to provide consistency with the existing defini-
tion of “deiivery vesseltank-truck tank "

In order to provide consistency with the exist-
ing definition of "delivery vesseltank-truck
tank,” the definition of transport vessel has
been revised to exciude vessels equipped
with a storage tank having a capacty of less
than 1,000 gallons. This will exclude contain-
ers such as drums, barrels, and small porta-
ble tanks. The definiion has been revised
further to specifically exclude marine vessels
such that “transport vessel” 1s specific to
land-based vessels. The TNRCC agrees that
vacuum trucks should be excluded and has
revised the definttion of transport vessel ac-
cordingly

TCC and TMOGA stated that the term "load-
ng or unloading™ in §115 212(a) (1) and (2)
shoukd be replaced with the term "loading”
since these rules apply only to loading opera-
tions.

This correction has been made to
§115 212(a)(1)-(2), (b)(1), and (c)(1)

TCC and TMOGA suggested that the term
“loading operations™ in §115.212(a) (1) and
(2) be replaced with the term "loading facili-
ties." TCC and TMOGA further suggested
that these rules define “the loading arm(s),
pump(s), meter(s), shutolt valve(s), relief
valve(s), and other valves contiguous with,
and that are a part of, a single system used to
fil a tank truck or raillcar at a single geo-
graphic site” as a VOC loading faciity. TCC
and TMOGA further suggested that "loading
equipment and operations that are physically
separate (1 e, do not share common piping,
valves, and other loading equipment) are
considered to be separate loading facilities”
be added to §115 212(a)(1) and (2). DuPont
BMT and GATX suggested similar language.

The TNRCC notes that the commenters did
not define "a single geographic ste,” and
disagrees with the commenters’ suggested
defintion of "loading facihty ™ This suggested
defintion, in theory, would allow an unlimited
amount of VOC to be exempt from controls,
nn matter how cost-elfective controlling the
associated VOC emussions might be. The
TNRCC does, however, recognize that con-
sideration should be given to unqque stua-
tions, such as relatively small "satellite”
loading and unloading operations which may
be isolated on a plant property from other
loading and unloading operations such that
the cost of contral 1s unreasonable To ad-
dress industry’s concerns, the TNRCC has
cslabhshed the availabiity of exemptions un-
der §115.217(a)(10) and (11) to provide relief
for such unique srtuations. Similar language

has been added to §115.217(b)(2) and (c)(2).
These exempilionis do not include VOC being
loaded into marine vessels or gasoline being
loaded at gasoline terminals or gasoline buk
planls.

Phibro commented on §115.212(a)(3)-(4) and
suggested that truck unloading be exempted
from the control requirements. Phibro stated
that they have not observed emissions during
unloading operations and that the cost of con-
trols at crude oil production facilities is higher
than TCC and TMOGA have eslimated.

Sampling conducted in 1992 has confirmed
that emissions occur during tank-truck un-
loading Phibro did not provide specific cost
information; however, §115.217 includes ex-
emptions for insignificant emission sources
which are not cost effective to control.

Phibro made several comments concerning
marine vessel loading/unloading emission
control requirements, while Siera Club and
GHASP stated that emissions from marine
vessels are significant and objected to ex-
empling marine vessels from the emission
control requirements of §115.212(a)(3)-(4).

Section 115.217(a)(7) presently exempts the
loading and unloading of ships and barges.
The TNRCC agrees that emissions from ma-
rine vessel loading are significant and should
be controlled. The TNRCC has not yet pro-
posed rules to control emissions from marine
vessel loading but intends 1o do so in 1994.
Consequently, Phibro's comments are not
within the scope of the proposed revisions.

Phibro commented on §115.212(a)(3) and
suggested the rule be revised to allow alter-
natives to combustion and carbon adsorption
for control of VOC unloading.

The definition of "vapor recovery system"” ref-
erenced in §115.212(a)(3) does not limit the
control options to combustion or carbon ad-
sorption. Aiso, §115.213 provides the option
of alternate methods of control.

TCC and TMOGA commented on
§115 212(a)(3) and suggested that the refer-
ence lo marine vessels be deleted and that
exemplions be added to allow for nonvapor-
tight condtions during unloading, sam-
phng/gauging, and degassing/cleaning opera-
tions until November 15, 1996, in order to
provde time for any necessary modifications
to existing transport vessels. Union Carbide
commented on §115.212(a)(3) and (a)(4) and
staled that the proposed wording would not
allow for vapor balancing or gravity unloading
and could allow transport vessels to experi-
ence vacuum or pressure conditions. Union
Carbide also stated that the proposed word-
ing would prevent repair of transport vessels
if they contain VOC and suggested that the
wording "remaining in the transport vessel
after unloading” be deleted. Phillips com-
mented on §115.212(a)(3)-(6) and stated that
it was impractical and technically unfeasible
fo keep transport vessels vapor-tight at all
times until the vapors are discharged to a
vapor recovery system.

The defintion of "transport vessel® was re-
vised to apply specifically to land-based ves-
sels because marine vessels are covered
under a separate definition. Therefore, the
references to marine  vessels in
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§115.212(a)(3) and (4) have been deleted as
suggested. Phillips did not provide any docu-
mentation to substantiate thei claim that the
requirement to keep transport vessels vapor-
tight is technically infeasible. Comments by
TCC and TMOGA indlicate that this require-
ment is, in fact, technically feasible. Upset
conditions (such as the venting of safety relief
valves) and maintenance are covered by
§101.6 and §101.7, and not by Chapter 115,
unless otherwise specifically <tated. In order
to provide time for any necessary modifica-
tions to existing ftransport  vessels,
§115.219(9) provides a compliance date for
all persons affected by the deletion of the
allowance for nonvapor-light conditions dur-
ing sampling and gauging.

TCC and TMOGA commented on
§115.212(a)(5) and suggested that the
phrase "all loading and unloading of VOC" be
changed to "all loading and unloading of VOC
at VOC loading or unloading facilities.” TCC
and TMCGA believed that this change would
prevent a possible misinterpretation that the
rule applies to activities that are conducted at
other types of facilities.

It is not clear exactly what types of facilities
TCC and TMOGA are concerned could be
misiterpreted as being covered Dby
§115.212(a)(5). The suggested change does
not appear to be necessary.

Phibro and Union Carbide opposed the re-
quirement in §115.212(a)(5)(A)(i) that all lig-
uid and vapor lines be equipped with fittings
which make vapor-tight connections and
which close automatically when discon-
nected. Union Carbide stated that such fitting
would create a safety problem due to the
weight of the fittings.

The requirement in §115.212(a)(5)(A)(i) that
all liquid and vapor lines be equipped with
fittings which make vapor-tight connections
and which close automaltically when discon-
nected is an existing requirement. Section
115.212(a) (5)(A)(ii) provides an alternative to
§115.212(a)(5)(A)(i) and states that the liquid
and vapor lines may be equipped to permil
residual VOC in the loading fline after loading
is complete to discharge into a recovery or
disposal system which routes all VOC emis-
sions to a vapor recovery system. Union Car-
bide stated that this is an appropriate way to
control emissions.

Phibro commented on §115.212(a)(5)(A)(ii)
and questioned whether the requirements ap-
plied to loading and unloading, or loading
alone. Phibro suggested that the rule be re-
vised to allow alternatives to combustion and
carbon adsomption for control of VOC unload-
ing. Phibro also suggested that the rule allow
residual liquids to be drained to slop tanks
which are controlled by §§115.112-115.119.

As stated in §115.212(a)(5), the rule applies
to "all loading and unloading of VOC." The

definition of "vapor recovery system” provides -

for a variely of control options. Section
115.212(a)(5)(A)(i), which requires that all lig-
uid and vapor lines be equipped with fittings
which make vapor-tight connections and
which close automatically when discon-
pected, provides an alternative to
§115.212(a)(5)(A)(i). Also, §115.213 pro-
vides the option of alternate methods of con-
trol.

TCC, TMOGA, Phibro, Warren, and Union
Carbide commented on the requirement in
§115.212(a)(5)(B) that there be no VOC leaks
when measured with a hydrocarbon gas
analyzer or as detected by sight, sound, or
smell from any potential leak source. TCC,
TMOGA, Phibro, Warren, and Union Carbide
suggested that the reference to hydrocarbon
gas analyzers be deleted. Phibro stated that if
the reference to hydrocarbon gas analyzers is
retained, then a monitoring frequency shall be
established.

Section 115.212(a)(5)(B) prohibits leaks in
the transnont vessel and VOC transfer sys-
tem, regardless of whether a leak is detected
by sight, sound, smell, or a hydrocarbon gas
analyzer. The reference to hydrocarbon gas
analyzers is included because, although not
required under §§115211, 115, 212,
115.214-115.217, and 115.219, a facility
might use a hydrocarbon gas analyzer to
detect leaks. The TNRCC disagrees with the
suggested deletion of this reference since it
would mean that leaks detected by a hydro-
carbon gas analyzer would not be prohibited
unless concurrently detected by sight, sound,
or smell. Vapor leaks might, however, be
detected by a hydrocarbon gas analyzer with-
out necessarily being detected by sight,
sound, or smell.

Phibro commented on §115.212(a)(6) and
suggested that deminimus liquid losses which
could occur for systems using quick connects
be exempied.

The TNRCC exercises appropriate enforce-
ment discretion in situations which are be-
yond the owner's control and does not
believe that further clarification to the rule
language is necessary.

Phibro commented on §115.212(a)(7)(C) and
questioned which liquid or gaseous leaks are
considered avoidable.

This requirement is an existing requwement
which is being deleted since the situation of
leaks is adequately addressed in
§115.212(a)(5)(B). The term “avoidable” is
not used in §115.212(a)(S)(B). However, un-
avoidable leaks are those which would occur
during an upset condilion as specified in
§101.6.

Phityo commented on §115.212(a)(8)(B) and
(9)(D) and supported the allowance for emis-
sions from pressure-vacuum relief valves dur-
ing emergency situations.

Both §115.212(a)(8) and (a)(9) inciude an
allowance for emissions during gasoline
transfer through pressure-vacuum relief
valves resulting from emergency situations.

EPA supported all proposed changes to
§§115.211, 115.212, 115.214-115.217, and
115.219 and commented that the addition of
the ‘once-in, always in" provisions to
§115.212(a)(10) for loading/unloading opera-
tions other than gasoline terminals or gaso-
line buk plants comected a rule deficiency
that should have been corrected in 1991 as
part of the RACT fix-ups mandated by the
1990 Amendments to the FCAA. TCC,
TMOGA, and Union Carbide opposed the
"once-in, always-in" requirements.

As noted in EPA's comments, the "once-in,
always-in" concept is an EPA requirement.
There are methods available to remove a

source from the "once-in, always in" require-
ments, for example, a federally enforceable
permit or i@ AMOC process. EPA indicated
the intent was to provide for federal enforce-
ment to prevent sources from exceeding the
exemption level and to prevent the disman-
tling of the control device which would resuit
in a significant increase in the emissions in-
ventory; i.e., a throughput reduction of 5%
could result in an emissions increase of 90%
if the control device were removed. A policy
memo from G. T. Helms of EPA dated August
23, 1990 states the purpose of this require-
ment is to discourage a source already sub-
ject to the regulation from installing minimal
(less than RACT") controls to circumvent
RACT requirements and to improve the clar-
ity of VOC regulations by minimizing confu-
sion over whether a parlicular source is cov-
ered by a regulation.

Union Carbide commented that the require-
ments of §115212(a)(8)-(10), concerning
gasoline buk plants and once-in, always-in
requirements, do not apply in ozone attain-
ment counties.

The rules were adopted in response to EPA
requirements for RACT in gzone
nonattainment counties and consequently
were not adopted for counties other than
ozone nonattainment counties. In conjunction
with futwwe EPA guidance, these comments
may be considered for future rulemaking.

DuPont BMT suggested that the language be
added to §115.213 to allow Executive Direc-
tor approval without a SIP revision. DuPont
BMT noted that they use vapor balancing to
route VOC vapors from loading operations
back to a storage tank and siated that internal
floating roof tanks are viable as vapor control
systems (VCS) for tanks that receive VOC
from unloading operations.

Section 115.213 was not proposed for revi-
sion, and consequently these comments are
not within the scope of this rulemaking How-
ever, in conjunction with future EPA guid-
ance, these comments may be considered for
future rulemaking.

TCC and TMOGA suggested that the phrase
“vOC dispensing operations” in
§115.214(a){(1) and (b)(1) be changed to
"VOC transfer operations."

The TNRCC has made the suggested change
since it will result in a more accurate descrip-
tion of the activity controlled by the rule.

DuPont BMT commented on §115.214(a)(5),
which extends the requirement that gasoline
tank-trucks pass an annual leak-tightness test
to include all tank-trucks transporting VOC
with a true vapor pressure greater than or
equal to 0.5 psia. DuPont BMT stated that the
U.S. Depariment of Transportation (DOT)
currently requires ftransport vessels t0 be
leak-tested, and suggested that proposed
changes should be withdrawn.

The TNRCC does not agree that the pro-
posed changes should be withdrawn. Cur-
rently, the TNRCC can only enforce rules
concerning leak-tightness of gasoline tank-
trucks. The proposal will enable the TNRCC
to enforce rules which prevent the transport
of other VOCs in transport vessels which are
not vapor-tight. If, as DuPont BMT stated, the
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leak testing requirements are akready in place
through the DOT, then the regulated commu-
nity should have no difficully in complying
with the proposal.

Union Carbide commented that the require-
ments of §115.214, cancerning Inspeclion
Requirements, and §115.216, concerning
Monitoring and Recordkeeping Require-
ments, do not currently apply in ozone attain-
ment counties.

.These rules were adopted in response to
EPA requrements for RACT in ozone
nonattainment counties and consequently
were not: adoptéd for counties other than
ozone nonattainrhent counties. In conjunction
with future EPA guidance, these comments
may be considered for future rulemaking.

DuPont BMT commented on §115.215, con-
cerning Testing Requirements, and sug-
gested that wonding be added to specily that
standard engineering calculations are an ap-
proved method of determining compliance
with §115.211 and §115.212.

Section 115215 merely specifies the ap-
proved test methods to be used when testing
is conducted. Nothing in §115.215 precludes
the use of standard engineering calculations
as a method of determining compliance with
§115.211 and §115.212. The title has been
changed from Tesling Requirements to Ap-
proved Test Methods for clarity.

Phibro commented on §115.216(a)(1) and
suggested that the daily recordkeeping re-
qurement be changed to monthly. Phibro
also commented on §115.216(a)(5), which re-
quires that VOC loading or unloading cpera-
tions (other than gasoline terminals, gasoline
buk plants, and marine terminals) maintain
daily records of the volume of VOC loaded or
unloaded, and the vapor pressure of the VOC
loaded or unloaded. Phibro suggested that
the daily recordkeeping requirement be
changed to monthly.

The existing §115.216(a)(1) akeady requires
a daily record of the total throughput of VOC
loaded. Sections 115.216(a)(1) and (5) re-
quirements are comparable to the records
akeady required of gasoline terminals and
gasoline buk pilanls. The proposed
recordkeeping is necessary o insure continu-
ous compliance with the applicable rules and
to improve enforceability, and the TNRCC
does not believe that the proposed daily
recordkeeping is burdensome.

Union Carbide and DuPont BMT commented
on §115.216(a)(5)(A), which requires that
VOC loading or unloading operations (other
than gasoline terminals, gasoline bulkk plants,
and marine terminals) maintain daily records
of the certification number of each tank-truck
and the date of the last leak testing required
by §115.214(a)(5). Union Carbide suggested
that the rule be relaxed to require only that
companies keep a record indicating that an
employee checked for the last test date and
certification number prior to loading, while
DuPont BMT suggested that only the certifi-
cation number be recorded.

The proposed records are «entical to those
akeady required of gasoline terminals and
gasoline buk plants. The proposed
recordkeeping is necessary to insure continu-

ous compliance with the applicable rules, and
the TNRCC does not believe that the pro-
posed recordkeeping is burdensome.

TCC and TMOGA commented on
§115.216(b)(5), which requires that VOC
loading or unloading operations (other than
gasoline terminals, gasoline buk plants, and
marine terminals) maintain daily records of
the volume of VOC loaded or unloaded, and
the vapor pressure of the VOC loaded or
unioaded. TCC and TMOGA suggested that
the rule be deleted.

The proposed records are comparable to
those already required of gasoline terminals
and gasoline bulk plants. The proposed
recordkeeping is necessary to insure continu-
ous compliance with the applcable rules and
to improve enforceability, and the TNRCC
does not believe that the proposed
recordkeeping is burdensome ' The sugges-
tion by TCC and TMOGA would not insure
continuous comphance and would not im-
prove the enforceability of the rules. For ex-
ample, this suggestion would nol require
facilties which claim to qualify for exemption
under §115.217 to keep records to document
that they are actually enttled to the exemp-
tion.

Sierra Club and GHASP commented on the
requirement in §115.216(b) that records be
maintained for at least two years Sierra Club
and GHASP recommended that longer
recordkeeping be required GHASP recom-
mended that records be retained for five
years.

The suggested five-year timeframe men-
tioned is for compliance determination used
in permitting issues The TNRCC central of-
fice keeps records of facilty violations for-
ever. The two-year period is considered
sufficient for a field investigator to determine
the facility's daily complance with applicable
rules for routine spot inspections as well as
annuabbiennial investigations.

TCC, TMOGA, and DuPont BMT commented
on §115216(a)(1) and (b)(1), and
§115217(a)(3) and (a)(4) and recommended
that the phrase “the plant, as defined by its
TNRCC account number,” be replaced with
"VOC loading or unloading facility " Exxon
Chem commented likewise on §115 216(a)(1)
and (b) (1), and §115.217(a)(3) TCC and
TMOGA further suggested that §115.217(a)
(3) and (a)(4) define "the loading arm(s),
pump(s), meler(s), shutoff valve(s), relief
valve(s), and other valves contiguous with,
and that are a part of, a single system used to
fill a tank truck or railcar at a single geo-
graphic ste” as a VOC loading facilty. TCC
and TMOGA further suggested that "loading
equipment and operations that are physically
separate (i e., do not share common piping,
valves, and other loading equipment) are
consiered 1o be separate loading facilties”
should be added to §115.217(a)(@3) and
(a)(4). DuPont BMT and GATX suggested
similar language. DuPont BMT also stated
that there was a potential inconsistency be-
tween §115.217(a)(2) and (a)(4) but did not
specify the percewved inconsistency. ILTA,
GATX, and Union Carbide supported TCC’s
proposed defintion of loading facilty ILTA
suggested that, as an alternative, the exemp-
tion leve! be revised in separate rulemaking

with a compliance date in 1996 in order lo
provide the regulated community with ade-
quate time to comply. ILTA and Union Car-
bide objected to the exemption level specified
in §115.217(a)(3). ILTA stated that the
TNRCC's interpretation has been that a load-
ing rack that does not exceed 20,000 gallons
per day throughput is exempt from the control
requirements. ILTA stated that the 20,000
gallon per day exemplion should apply to
individual loading racks rather than all loading
racks within the entire facillity. Wamren sug-
gested that the reference to vapor pressure in
§115.217(a)(4) be replaced by a reference to
VOCs that are not exempt under another
paragraph of §115 217.

The TNRCC notes that the commenters did
not define what is meant by "a single geo-
graphic site,” and disagrees with the
commenters’ suggested definition of "loading
facility.” This suggested definition would in
theory allow an unlimited amount of VOC to
be exempt from controls, no matter how cost-
effectve controlling the associated VOC
emissions might be. The TNRCC does, how-
ever, recognize industry’s overall concern
that loading and unloading operations which
are not cost-effective to control should be
exempt from the control requirements. The
TNRCC agrees that consideration should be
gven to unique situations, such as relatively
small "satelite” loading and unloading opera-
tions which may be isolated on a plant prop-
erty from other loading and unloading
operations such that the cost of control is
unreasonable To address indusiry’s con-
cerns, the TNRCC has established the avail-
abilty of exemptions under §115.217(a)(10)
and (11) to provide reliet for such unique
situations. These exemptions do not include
VOC being loaded into marine vessels or
gasoline being loaded at gasoline terminals
or gasoline bulk plants.

TCC and TMOGA suggested that the exemp-
tion for "ships and barges” in §115. 217(a)(7)
should be changed to "marine vessels” and
that VOC loading and unloading operations
which are exempted under §115.217(a)(7)
should be exempt from the requirements ot
§115 211(a) as well as §115.212(a). TCC and
TMOGA slated that this change was neces-
sary to make it clear that the revised emission
specifications in §115.211(a)(1)(C) are not
applicable to marine vessel loading and un-
loading.

The suggested change has been made, along
with  a  comresponding change to
§115.217(b)(5) and §115.212(c)(5).

Dow commented on §115.217 and suggested
the addition of exemptions from the require-
ments of §§115.212 and 115.214-115 217 for
cases in which VOCs from loading and un-
loading are recovered for use or reuse by
vapor balance with the storage tank, return to
process, or return to a fuel system for com-
bustion

The control requirements of §115 212 do not
preclude the recovery of VOCs for reuse,
provided the vapor recovery system controls
the VOC emissions 1o the specified level of
control Therefore, a specific exemption is not
necessary
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Sierra Club stated that §115 217 contains too
many exemptions and commented that they
do not support all ot the exemptions. Sierra
Club recommended that at least some, if not
all, exemplions be removed, while GHASP
objected to all exemptions.

Sierra Club did not identify which specific
exemptions they support and which they op-
pose. The TNRCC has evaluated the cost-
effectiveness of substantive controls for small
sources and believes that exemption of insig-
nificant emission sources is appropriate.

TCC and TMOGA commenied on
§115.21%a)(8) and suggesied adding “af-
fected” before “loading and unioading of
crude oil and condensate.”

TCC and TMOGA did not explain why they
believed this change should be made. The
suggesied change does not appeas to be
necessary.

TCC and TMOGA suggested deleting the ref-
erence to §115.213(a) in §115. 219a)(8).

The TNRCC disagrees and believes that the
reference to §115.213(a) should be retained
because #t provides industry the maximum
flexibility in selecling an appropriate control
method.

TCC and TMOGA commented on
§115.219(a)(10), which requires that VOC
loading or unloading operztions (other than
gasaoline terminals, gasoline buk plants, and
marine terminals) maintain dady records of
the volume of VOC loaded or unioaded, and
the vapor presswe of the VOC loaded or
unloaded. TCC and TMOGA suggesied that
the May 31, 1994, compliance date for these
recordkeeping requirements be extended to
November 15, 1996.

The proposed records are comparable o
those already requred of gasoline terminals
and gasoline buk plants. Most VOC loading
and unloading operations akready keep re-
cords of the VOCs being transferred for in-
ventory controf reasons. The TNRCC can not
support a lengthy compliance schedule as
proposed by TCC and TMOGA for a relatively
simple requirement and believes that the time
provided by the May 31, 1994, compliance
date is more than adequate.

Phibro suggested that in cases where a facil-
ity meets the definition of both a gasoline
terminal and gasoline buk plant, the gasoline
terminal requiremenis should take prece-
dence.

A gasoline buk plant is defined as a gasoline
loading and/or unloading facility having a gas-
oline throughput less than 20,000 gallons per
day, averaged over any consecutive 30-day
period,” while a gasoline terminal is a gaso-
line loading and/or unloading fatility having a
gasoline throughput equal to or greater than
20,000 gallons per day, averaged over any
consecutive 30-day period. Therefore, a facil-
ty cannot be both a gasoline terminal and a
gasoline bulk plant. In addition, the “once-in,
always-in" requirements of §115.212(a)(10)
preclude a facility from being both a gasoline
terminal and a gasoline buk plant.

Union Carbide suggested that for consis-
tency, al! counties within Chapter 115 should
have the same requirements and exemptions

regardless of attainment stalus, or that Chap-
ter 115 should apply only to nonattainment
counties, with requirements for altainment
counties removed from Chapter 115,

The TNRCC does not agree that emission
control requirements for attanment counties
should be deleted. Emission control require-
ments for atiainment counties are necessary
to insure continuing emission reductions in
these counties. The TNRCC agrees that con-
sistency would be provided if all counties
within Chapter 115 had the same requie-
ments and exemplions regardless of attain-
ment status. The maximum consistency
would occur if Chapter 115 requirements ap-
plied statewide, but there does not appear o
be adequate support for such a proposal.
However, in conjunction with future EPA guid-
ance, these comments may be considered for
future rulemaking.

Exxon and ATT commented on §115.222(1).
Exxon objected to the requirement that the
path through the fill pipe to the botiom of the
tank not be abstructed by a screen, grate, or
similar device. Exxon did not beleve that
such devices inhibited the operation of vapor
recovery. ATT requested that the term “ob-
struction® be clarified because of concems
that overfill devices commonly used in fill
pipes might be considered cbstructions, and
therefore, disaliowed.

Screens, grates, or similar devices which ob-
struct the path through the fill pipe to the
botiom of the tank prevent a determination of
whelherocnotlhemlsemppedwiha
compliant submerged fill ppe. The TNRCC
agrees that the term "obstruction® should be
clarified and has added appropriate language
to §115.222(1). In addition, §115.229(c) was
added to provide a compliance date for any
facilties affected by the prohibition on sub-
merged fill pipe obstructions.

Exxon, TOMA, and ATT commented on
§115.222(10) and expressed concern over
the requirement to disallow the use of coaxial
Stage | connections at new instafiations or to
requie it on existing facilties when modifica-
tions are made fo the slorage tank requiring
excavation of the top of the tank.

The California Air Resources Board (CARB),
through the Vapor Recovery Technical Com-
mittee, has determined that coaxial Stage |
fittings, as they curently exist, have a design
flaw such that the long-term vapor tightness
of the fitling seals is unachievable. In fact,
CARB has determined that even when the
coaxial fitling is properly instalied, the fife of
the vapor-tight seal is Emiled to a few weeks
at best. The source of the problem is that
during the normal process of filling the stor-
age tank through the fitling, the amount of
torque exerted on the fitting leads to disinte-
gration or damage 10 the seals. The ingpor-
tance of these leaks is related 1o both Stage 1
and Stage Il effecliveness. If the fitling leaks
during & Stage | transfer of fuel, air will be
pulled inlo the slorage lank ullage space
through the leaking seals. Once in the tank,
this unsaturated air will cause vapor growth to
occur, resulting in VOC emissions through
the atmospheric vent and a lowering of the
Stags | effectiveness. The vapor space tight-
ness is fundamental to the proper operation,
and therefore, efficiency of all Slage 1l sys-

tems: This is evidenced by every system be-
ing required to pass a pressure decay test
annually. This is particularly true for those
Stage It systems that produce either a vac-
uum or pressure, however slight, in the vapor
space.

Requiring the installation of non-coaxial
Stage | connections for new tank instaliations
should not pose a problem for owner/opera-
tors. The TNRCC agrees that retrofitting ex-
isting tanks with a two-point Slage |
comnection should be done at the time that
will minimize the cost to the owner/operator
and maximize the control of VOC emissions
guage.

HL&P, DuPot BMT, and GHASP com-
mented on the proposed exceptions for natu-
ral disasters or emergency conditions to the
“once-in, always-in” fanguage n
§115.222(11). HLAP suggested that the ef-
fective date of the "once-in, aways-in" fan-
guage be modified to apply only after the
promuigation of the Stage Il rules in 1992,
DuPont BMT suggested that the reference to
natwral disasters or emergency condiions be
deleted and be replaced by the broader refer-
ence {0 a "nonroutine situation.” DuPont BMT
suggested further that routine and nonroutine
exceedances could be distinguished by a limit
on the number of exceedances. GHASP
stated that “natural disaster” and "emergency
condition” are not defined.

The TNRCC believes that the case-by-case
review of any person pelitioning o allow his
exemplion fo continue will provide an ade-
quate forum to weigh the circumstances in
each case, and believes thal no further defini-
tion is required n §115.222(11). For consis-
tency with §115.242(10), the TNRCC
changed the compliance period from 90 days
10 120 days for facilities that become subject
to the Stage | requirements by exceeding the
thwoughput exemgpticn threshold.

TOMA, Star, Siera Club, and GHASP com-
mented on the requirement in §115. 226 that
records be maintained for at least two years.
Siera Club and GHASP recommended that
longer recordkeeping be required. GHASP
recommended that records be retained for
five years, while TOMA and Star questioned
the need to retain records for two years on-
site. TOMA contended that transpost truck
tightness testing cestification must be cumrent
for the truck loading or unloading gasoline in
any nonaftainment area by virtue of other,
complementing regulations.

The TNRCC agrees that only the minimum
records should be kept at the faciity, with
records of testing and throughput kept, but
not necessarily at the site. Retention of re-
cords for two years is slandard practice and
does not require excessive paperwork. Be-
cause compliance history and inspection re-
sulls are aWeady kept by the agency
indefinitely, more than two years of
recordkeeping for an owner/operalor is not
deemed necessary. The TNRCC considers
two years of records as sufficient and has
revised §115.226 to allow records of testing
and gasoline throughput to ba kept at a loca-
tion other than the facility site.
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Siera Club and GHASP commented on
§115.227(1) and recommended that the stor-
age tank exemption leve! be- set al 500 gal-
lons rather than 1,000 gallons.

The TNRCC has determined that the cuirent
exemption of 1,000 gallons represents a mini-
mum level of significance for emissions from
this source category. The 1,000 gallon ex-
emption is consistent with the monthly
throughput exemption of 10,000 gallons since
a tank of this size, under normai operations,
would not be expected to have a throughput
greater than this quantity of gasoline.

The TNRCGC recognizes that existing storage
tanks continuing in use are ether exempt
from the Stage Hl regulations or will have to
comply with the Stage |l regulations within the
next two years. In addition, any facilities con-
structed after November 15, 1992, must be
fitted with both Stage | and Stage Il regard-
less of size. The TNRCC has permitled the
exemptions allowed in the Stage 1 rules to
agree in scope and applicability with the
Stage Il rules in order to foster consistency
across the regulations at minimal cost to
overall VOT control. For these reasons, the
TNRCC considers the changes to be ade-
quate and appropriate.

DuPont BMT commented on §115.227(2) and
suggested that the Stage | exemption level be
set at a gasoline throughput of 120,000 gal-
lons per year.

The Stage Il exemption level was previously
set at 10,000 gallons per calendar month,
with an extended compliance schedule avail-
able for independent smali business markel-
ers of gasoline. For Stage Il controls to be
effective, Stage | must also be in place. In
order to avoid a situation in which a facility
would be required to comply with Stage Il
requirements, but would be exempt from
Stage | requirements, the Stage | exemption
level was revised such that it is consistent
with the Stage Il gasoline exemption level.
The compliance date n §115.229 for this
change is consistent with the Stage Il compli-
ance date

Sierra Club and GHASP commented on
§115 227(3)(A), which exempts containers
used exclusively for the fueling of aircraft,
marine vessels, or implements of agriculture.
Sierra Club recommended that the exemption
include a minimum distance requirement 1o
residences, schools, hospitals, etc., while
GHASP objected to all exemptions.

Containers used exclusively for fueling of ag-
riculfural implements represent an insignifi-
cant contribution to emissions from fuel
dispensing facilities. The Stage Il exemptions
curently include gasoline dispensing equip-
ment used exclusively for the fueling of air-
craft, marine vessels, and implements of
agriculture. The TNRCC agrees with GHASP
that no exemption from Stage | should be
added for storage tanks associated with fuel-
ing of aircraft and marine vessels. Therefore,
the TNRCC has retained the exemption for
agricultural implements and has retracted the
proposed addtion of an exemption for stor-
age tanks associated with fueling of aircraft
and marine vessels.

No comments were received on §115.229.

However, the TNRCC has added a compli-
ance date for the removal of obstructions in
storage tank submerged fill pipes in order to
allow for the orderly implementation of this
requiremenl.

Siera Club, GHASP, and Union Carbide
commented on the preposed changes to
§115.234 which extend the requirement that
gasoline tank-trucks pass an annual leak-
tightness test to inciude all tank-trucks trans-
porting VOC with a true vapor pressure
greater than or equal to 0 5 psia Sierra Club
and GHASP supporied the proposed
changes. Union Carbide stated that the US
Department of Transportation (DOT) currently
requires transport vessels 10 be leak-tested
under 49 CFR, §180.407, and that proposed
changes simply repeat the DOT regulation for
the nonattainment counties and should be
withdrawn

The TNRCC agrees with GHASP that VOC
control is necessary in the transport link of
gasoline marketing. This 1s particularly true in

‘light of the Stage Il regulations. Wihout

proper control of VOC emissions at each step
n the gasoline distribution network, VOC con-
trol effectiveness will be reduced overall, re-
sulting in continued ozone nonattainment
status further into the future. The TNRCC
does not agree that the proposed changes
duplicate DOT regulations Currently, the
TNRCC can only enforce rules concerning
leak-tightness of gasohne tank-trucks The
proposal will enable the TNRCC to enforce
rules which prevent the transport of other
VOCs in fransport vessels which are not
vapor-tight If, as Union Carbide stated, the
leak testing requirements are already in place
through the DOT, then the regulated commu-
nity should have no difficully in complying
with the proposal

Warren and Union Carbide stated that the
test method in §1152R5(3) is applicable only
to gasoline tank-trucks, and that the leak test-
ing method specified under the DOT reguta-
tions (49 CFR, §180 407) shoukd be added 1o
§115 235(3)

A new paragraph (4) was added to §115235
which specifies the alternative test method of
49 CFR, §180.407.

Sierra Club and GHASP commented on the
requirement in §115236(1) that records be
maintained lor at least two years Sterra Club
and GHASP recommended that longer
recordkeeping be required. GHASP recom-
mended thal records be retaned for five
years.

The suggested five-year timeframe men-
tioned is for compliance determination used
in permitting issues The TNRCC central of-
fice keeps records of faciity violations for-
ever The two-year period Is considered
sufficient for a field investigator to determine
the facilty's daily compliance with applicable
fules for routine spol nspections, as well as,
annuabbiennmial investigations

Star and ATT questioned why the Dallas/Fort
Worth area had implementation costs associ-
ated with Stage |l, as described in the rule
proposal preamble, while other ozone
nonattainment areas dd not. Fina Dallas,
Star, ATT, and Southwestern Bell (SWB) indi-

cated that the Stage il installation cost esti-
mates in the preamble were low.

The cost estimates were published for the
Dallas/Fort Worth area because the regula-
tions were being reproposed for this area lo
solict comments regarding the need for
Stage I in Dallas/Fort Worth to reach ozone
attainment, while the modifications to the ex-
isting rules were being proposed for all areas.
The cost estimates for the other
nonattainment areas were made during the
original rule proposal which occurred in the
Summer of 1992 The TNRCC agrees that
the actual cost of instailing Siage 1l controls
varies widely depending on many faclors, in-
cluding the number of nozzles, type of system
installed, facity layout, etc

Fina Dallas and ATT questioned the need for
Stage Il in the Dallas/Fort Worth area in hight
of the Federal Appeals Court Ruling (NRDC
v Reilly)

The 1990 Amendments to the FCAA conlain
the requrement for Stage I| in moderate
ozone nonattanment areas only until EPA
promulgates on-board vehicle vapor recovery
rules The Federal Appeals court decision
requwed EPA to promulgate such rules The
Texas Heaith and Safety Code, §382 019(d),
permits the adoption of Stage I! rules if # is
required by the FCAA, if the Commission
determines that #t s required in ozone
nonattainment areas to meet FCAA-
mandated VOC emission reductions, or for
public healthreasons The TNRCC has deter-
mined that without the VOC emission reduc-
tions resulting from Stage Il vapor recovery in
the Dallas/Fot Worth area, the FCAA-
mandated VOC reductions (15% net-of-
growth by 1996) would not be met On-board
vehicle vapor recovery rules, when promul-
gated by EPA, will have no effect in reducing
VOC emussions by 1996 because these rules
will not take elfect until the 1998 model year
at the earhest.

Sierra Club and GHASP supporied the 95%
control efficiency of §115 241 An individual
stated that Stage Il vapor recovery systems
were capable of recovering only 50% of the
vapors, and that those recovered vapors, tak-
ing the form of condensate, were unsutable
for use

The efficiency of Stage Il vapor recovery sys-
tems is determined by the CARB by means of
extensive and exhaustive emission lesting.
CARB does not routinely certify equipment for
use m Stage |l unless 1 has demonstraled an
overall system efficiency of at least 95%. As
stated in §115242(1), only CARB-certified
Stage 1l systems may be installed The
TNRCC agrees that in-use efficiency of con-
trol equipment could easily be reduced unless
efforts are made to assure the control equip-
ment 1S properly maintained and used The
control requirements, daily inspection require-
ments, recordkeeping requirements, and test-
ing criteria backed up by annual (or more
frequent) nspections (and reasonably strin-
gent enforcement) by the TNRCC s antici- .
paled to permit the citizens of Texas to
realize at least an 81% in-use efficiency for
the Stage Il program. The TNRCC agrees
that the condensate created by recovering
gasoline vapors has characteristics some-
what different from the gasoline, but antici-
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pates that the condensate will be recombined
with the gasoline continuously by virtue of the
design of the sysiems.

TOMA and SWB raised concerns related to
the purpose, efficacy, and problems associ-
ated with unannounced inspections by the
TNRCC. TOMA and SWB commented that
announced inspections are necessary in or-
der for them to have the required records
available for inspection.

The TNRCC is charged by the citizens of
Texas to implement federally-mandated air
quality programs at the least cost to the citi-
zens. Implicit in this task is to asswe that
each conirol program adopted by the state
reach its maximum reasonable in-use effi-
ciency level, thus minimizing the number of
control programs necessary o achieve air
quality goals. In the case of Stage !I, there
are three criteria that permit full efficiency of
the control measures to be realized: use of
equipment demonslirated to reduce emissions
by at least 95%; verification of the proper
installation of the equipment (through testing);
and proper maintenance of the systems to
assure initial efficiency is maintained in day-
to-day use. EPA, reflecting the experience of
California and other states, has determined
that day-to-day upkeep is critical to the in-use
efficiency of Stage Il controls. This determina-
tion has prompled EPA to require formal
training for station personnel (and regulatory
agency inspection personnel) and compiete
daily maintenance records to be maintained
on-site. The EPA model rule issued in August
of 1992 to provide guidance 1o the slates
suggested that such records be kept on-site
for five years. EPA has also determined that
the number of agency inspections conducted
annually is directly related to the in-use effi-
ciency of the vapor recovery systems. For
agencies that conduct a single unannounced
inspection less than once a year, the in-use
efficiency for the program is less than 70%;
for annual inspections, 83%; and for semian-
nual inspections, 87%. The Bay Area Air
Quality Management District (BAAQMD) of
California has determined that at facilities re-
ceiving three or more unannounced inspec-
tions per year, the inuse efficiency
approaches 93%. BAAQMD and other agen-
cies have concluded that announced inspec-
tions would not permit efficiencies ot this
magnitude. During the initial implementation
of the State li program, TNRCC plans to
utilize a mixture of announced and un-
announced inspections. The TNRCC agrees
that unannounced inspections are not possi-
ble in some circumstances, particularly at fa-
cilities that are normally unmanned (e.g. ,
card lock facilities) or at some private refuel-
ing facilities. The TNRCC also agrees that the
required records should be limited to those
necessary 10 meet federal requirements to
allow the inspeclor to verily that daily inspec-
tions were conducted and that defective
equipment was repaired. The TNRCC agrees
that the duration for records to be kept should
be minimized. The TNRCC's response to
cancerns regarding recordkeeping is dis-
cussed in the comments cn §115.246.

SWB raised queétions related to enforcement
policies and procedures related to violations
of Stage | and Stage |l regulations.

As with any regulatory program, due process
and fairness are requisite. To this end, the
TNRCC Compliance Section of the Permitting
and Enforcement Division has published spe-
cific Enforcement Guidelines that describe
enforcement policy followed by the TNRCC
when resolving apparent violations of any air
quality regulation. These guidelines provide
for due process in the TNRCC's resolution of
formal enforcement actions, including the de-
velopment of a Board Order, administrative
penalty, or lawsuil. Board Order language,
administrative penalties, and lawsuil referral
are proposed only after careful consideration
of the circumstances relative to the case.

The TNRCC agrees that a working knowl-
edge of the consequences of non-compliance
with air quality regulations is important. The
TNRCC agrees further that some explanation
of enforcement palicies and procedures in a
more formal seiting is important, and has
included it as part of the facility representative
training required by §115.248.

ATT  and Exxon commented on
§115.242(2)(A) and objected to the require-
ment that all Stage |1 underground piping be
constructed of rigid material. Exxon believed
that non-rigid piping was as effective as rigid
pining. ATT stafed that the requirement to
follow TNRCC Petroleum Storage Tank
(PST) Division new pipe requirements for
Stage [l vapor recovery piping was not neces-
sary, and that other, non-underwriter's labora-
tory listed, fiberglass pipe was possibly
suitable for use.

The TNRCC recognizes that there may be
some cost benefit in the utilization of piping
other than that which conforms to product
piping specifications; however, the vapor re-
turn piping witl be subject to liquid gasoline on
a regular, if nol continual, basjs. A rule of
thumb for calculating this exposure is that
approximately two gallons of condensate will
be recovered for every 10,000 gallons of gas-
oline dispensed The use of non-rigid piping
would conflict with the constant slope require-
ments of vapor return piping mandated by the
CARB Executive Orders and, therefore, is
disallowed. For these reasons, and in favor of
conforming to widely understood and proven
piping specification as diligently determined
by the Technical Services Section of the PST
Division, and for conformity with fire marshal
rules related to produclt listings, the TNRCC
considers this requirement to be reasonable
and cost-effective.

Star commented on §115.242(2)(E) and re-
quested clarification of the term "riser piping.”

The TNRCC agrees that clanfication would
be helpful and has added appropnate lan-
guage to §115.242(2)(E).

ATT, SWB, ICE, and Fina Dallas commented
on §115.242(4). ATT stated that the use of an
organic vapor analyzer (OVA) is excessive
and unnacessary. SWB and ICE were con-
cerned that identifying a gasoline leak by
smell alone at a service station is 100 subjec-
tive and, therefore, should be disallowed,
while Fina Dallas was concerned that identify-
ing a gasoline leak by smell alone could ex-
pose employees to adverse health effects
associated with benzene.

The TNRCC agrees that the use of an OVA
will result in more precise readings of VOC
concentrations and that gasoline dispensing
tacilities do, by their nature, have the smell of
gasoline. The OVA meter does provide a
means of objectively confirming a leak if one
is indicaied by other means such as smell.
The reference to sampling is included in
§115.242(4) because, akhough not required
under §§115 241-115.249, a facilily could use
an OVA 10 detect leaks. Since vapor leaks
might be detected by an OVA without neces-
sarily being detected by sight, sound, or
smell, the TNRCC disagrees with the sug-
gested deletion of the reference to sampling
since it would mean that leaks detected by an
OVA would not ba prohbited unless concur-
rently detected by sight, sound, or smell.

Ordinarily, a person can recognize the ditfer-
ence between a background level of gasoline
odor and the particularly strong odor emanat-
ing from a piece of equipment that clearly
indicates the strong probability of a leak. For
instance, it an investigator followed a strong
gasoline odor trail that led to a nozzie, but
visual inspection of that nozzle did not reveal
tears in the nozzle boot or hose, then the
inspector might require that the owner dem-
onstrate that the internal check valve of that
nozzle is operating correctly. There are sim-
ple spot checks possible that could be used
to clarity the situation. Due to the fact that
both a facility representative and any inspec-
tor with jurisdiction must receive training for
the Stage Il equipment, problems related to
the identification of defects by smeili should
be rare.

Star commented on §115.242(5) and recom-
mended that the ability to remove defective
equipment from service be extended from the
owner or operator to include the owner or
operator or owner's representative.

The TNRCC agrees and has made the rec-
ommended change.

SWB commented on §115.242(5) and recom-
mended that the TNRCC slandardize the
“out-of-order” tags to assure uniformity state-
wide in tagging equipment.

The TNRCC recognizes that different facili-
ties utilize various means to remove defective
equipment from service and considers the
proposed language to be sufficient to allow
the owner or operator to determine the best
method to use at a site. The tags used by the
TNRCC inspectors will be standardized
across the state.

Fina Dallas, TOMA, and Star questioned the
meaning of “certified owner or operator” in
§115.242(6).

The term “certified,” as used in this para-
graph, references eithar the facility owner/op-
erator or the facility representative; i.e., that
person who has successfully completed the
required training as outlined in §115.248.

TOMA commented on §115.242(6) and ques-
tioned the need to follow up a verbal notifica-
tion that repairs have been made with a
written notice when placing equipment tagged
out of order by an inspector with jurisdiction
back into service. TOMA asked if an inspec-
tor had the authority to disallow the equip-
ment's return to service after being notitied
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verbally of repair untif an on-site inspection
could be made.

The intent of the dual notification (verbal fol-
lowed up by written) is to allow the owner/op-
erator a means to minimize equipment
downtime after an investigator finds a viola-
tion resulting in issuance of a Notice of Viola-
tion (NOV). Any time an NOV is issued, the
owner/operalor is required to demonstrate
that the problem that resulted in the NOV has
been resolved. The verbal notification fol-
lowed up by written notification permits a for-
mal, fraceable mechanism for the
owner/operator and the TNRCC to verify that
the problem has been resolved. it is not nec-
essary, and the inspector could not require,
that he visually inspect the repaired equip-
ment prior to its return to service. The inspec-
tor may reinspect at any time to venfy the
operational status of equipment, and i the
determination is made that defective equip-
ment was being used to dispense gasoline,
steps could be taken by the TNRCC to inttiate
enforcement action against the owner or op-
erator for violating an air quality regulation.
The required written notice will be made on a
form provided by the TNRCC which will
greatly simplify the process. This formal notr-
fication process is only required when an
inspector tags equipment out-of-order, and 1s
not necessary if the equipment is removed
from service by the owner or operator or thewr
representative during the ordinary course of
daily inspections. The mantenance log
documenting the repair activly is sufficient to
resolve problems which the owner discovers
and resolves. The TNRCC has added clanfy-
ing language to §115.242(6)

SWB commented on §115.242(9) and stated
that the TNRCC should provide more guid-
ance in the development of forms, decals,
and tags in order to foster consistency in
documentation across the slate.

The TNRCC, by specifying the minimum con-
tent of any form or decal, provdes for flexibil-
ity in the execution of any form or decal by
the owner/operator. No modification of the
decal description is deemed warranted by the
TNRCC. However, the TNRCC anticipates
providing examples of such tems as they are
made available by the TNRCC, or any other
agency or person who provides them.

EPNGC, DuPont BMT, Star, SWB, Chronicle,
and ICE commented on §115242(10) and
recommended that consideration be given to
those facilties whose operations would be
exempt from the Stage I control require-
ments, based on throughput, had not some
unusual event(s) occurred. They cite as ex-
amples permanent, structural reductions in
fleet fueling operations since January 1,
1991, that have resulted in monthly through-
puts of less than 10,000 gallons since No-
vember 15, 1992, and infrequent or one-time
10,000 gallon per month throughput
exceedance(s) due to response to natural
disasters or emergency conditions DuPont
BMT suggested that the reference to natural
disasters or emergency condtions be deleted
and replaced by the broader reference to a
"nonroutine situation” DuPont BMT sug-
gested futher that routne and nomvoutine
exceedances could be distinguished by a limit
on the number of exceedances Star re-
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quested that for emergency conditions or nat-
ural disasters the TNRCC consider changing
the exceedance based on calendar month to
any consecutive 30-day period EPNGC sug-
gested that the grace period of 120 days be
changed to 180 days. GHASP was con-
cerned that the terms "natural disaster” and
"emergency condition” would result in some
facilities not having to install Stage |l controls
that should, in fact, instalt them.

The TNRCC agrees that circumstances exist
that should be considered when a facility has
expenienced the events cited, and that ex-
empt status should be granted only after a
case-by-case review has been conducted
The TNRCC has modified §115 242(10) by
adding subparagraphs (A) and (B) to provide
addtional flexibility for exceedances resulting
from unusual events The TNRCC believes
that the 120-day time limit 1s adequate to
complete the required installation.

SWB and ICE commented on §115242(11)
and stated that requinng a facility to replace
Stage 1l equpment, in the event that the
equipment is decenrtified by CARB, is unduly
burdensome, and that the TNRCC should
‘grandfather’ the existing installed equipment,
even if CARB had determined that the equip-
ment, ether an enfire system or a single
component, is defective.

The TNRCC agrees that some graceful
means to handle CARB decentification of
equipment 1s necessary CARB engages in
dialog with equipment manufacturers long be-
fore equipment that CARB dentifies as seri-
ously deficient or problematic ever 1Is
consdered for decertiication CARB does re-
serve the right to decertify equipment, and if
decertification occurs, generally provides a
four-year window for the equipment to be
removed from service Due to the extremely
thorough CARB certification process and be-
cause CARB requires the equipment manu-
facturer to warrant most vapor recovery
equipment for at least three years, CARB
decertification i1s very rare.

The TNRCC cannot engage in “prescriplive
rulemaking,” r.e , adopling without any oppor-
tunty tor public comment or rulemaking pro-
cess ruies crafted by any other governmental
agency This prohiblion on “prescriptive
rulemaking” has resulted in the TNRCC cit-
Ing, as acceptable control equpment only,
those systems CARB certified by a specific
date, as found in §115 242(1) Any equp-
ment that receved CARB certification after
the date as found in §115242(1) may be
used, but only after approval for s use on a
site-by-ste basis 1s obtained through the Al-
ternale Method of Control process as de-
scribed in §115243 The process to
recognize CARB decertification 1s similar In
order to disallow the use of CARB-certified
equipment for which certification was revoked
by CARB, the TNRCC must engage in
rulemakirg, thus providng the public an op-
portunty to comment on any decertification
finding before the TNRCC adopts rules to
disallow the equipment Since the TNRCC
anticipates that rulemaking for Stage It will
occur on at least an annual basis (to update
the date certain found in §115242(1)), Texas
has in effect allowed for CARB-decertified
equipment to remain in service for no less

than three years, and very likely for four or
five years or more from the date CARB
decertifies equipment. The likelihood that the
equipment manufacturer will make modifica-
tions available in the event of decertification
is high In the unlkely event that the manu-
facturer elects not to seek recertification, the
ordinary life of most vapor recovery equip-
ment (anticipated to be at least three years)
would expire prior to the time allotted to repair
or replace the decerdified equipment. The
TNRCC considers that the language found in
§115 242(11) adequately addresses equip-
ment decertification circumstances.

TOMA and ICE commented on §115.242(12),
which requires that the owner submit written
notificaion of any Stage Il vapor recovery
system installation at least 30 days prior to
start of construction. TOMA stated that a
30-day notification to the TNRCC PST Divi-
sion 1s already required.

The TNRCC agrees that the notification
should be combined where possible. Since
the PST Division only requires notification of
construction nvolving underground storage
tanks, while Stage 1l requirements are appli-
cable to above as well as below-ground
tanks, it 1s necessary to require the installa-
tion notification be submitted to the TNRCC
separate from that required by the PST Divi-
sion. The TNRCC contemplaled that a minor
modification of the current Nolice to Construct
forms (PST) or Facility Registraion Form
(PST Dwision, Registration Section) to ac-
commodate the additional information needed
by the Stage H program (Executive Order
number(s) and number of gasoline nozzles)
would enable those forms to be used when
makang notification related to Stage il installa-
tion. The TNRCC recommends the use of
those forms when notfying the agency of
Stage |l installation.

TOMA commented further on §115242(12)
and expressed the desire that the TNRCC
make clear that actual start of construction is
not dependent upon an inspector being on-
site.

The TNRCC does not require that an inspec-
tor be physically on-site prior to initiation of
Stage |l vapor recovery system construction,
but does require that notification of construc-
tion of a Stage Il system be made 30 days in
advance to the TNRCC The TNRCC be-
heves that no further clarificaion i1s neces-
sary

ICE and SWB commented on §115243 and
suggested that the TNRCC approve the use
of vapor recovery equipment through the Al-
ternate Method of Control process, by allow-
ing the Executive Director to approve the use
of nonCARB-certified equipment

EPA does permi any state the option of er-
ther adopting for use CARB-certified equip-
ment or allowing the states to develop their
own certiication procedure provided that the
procedure muirror CARB's certification pro-
cess and requirements Such a certification
process would result in the agency creating a
separate vapor recovery certification section
Since there 1s no funding for this activity, the
TNRCC has no option other than to rely on
CARB certification As a result, permission by
Executive Director approval of equipment that




has not been CARB-certified cannot be
granted at this time. In order 10 clarity the
applicability of §115.243, the TNRCC has
added a reference to the requirements of
§115.242(1).

Fina Dallas, ICE, SWB, and ATT commented
on §115.244 and stated that daily inspections
of the vapor recovery equipment were bur-
densome, unnecessary in some circum-
stances, and impossible in some
circumsiances. Fina Dallas suggested
monthly or quarterly inspections.

The TNRCC disagrees and believes that the
time required to conduct the daily inspections
will be minimal, and that daily inspections are
necessary for the portions of the system most
sensitive to damage, wear, or malfunction. An
inspection schedule with a longer time period
could allow defects to remain uncorrected for
an unacceptable length of time.

The TNRCC agrees that the daily inspections
should not be required to include equipment,
that by its nature is not readlly subject to
damage, such as underground piping, pres-
sure/vacuum relief valves, and some portions
of vapor processing units. The TNRCC has
revised §115.244 accordingly, and for clanty
has revised §115242(3)(E) to refer specifi-
cally to booted nozzles in vacuum-assist type
systems.

ICE commented on §115.245 and suggested
that the requirement lo verify proper system
operation through testing, within 30 days of
nstallation, could be impractical under certain
circumstances and, therefore, provisions o
allow more time should be put into place.

The TNRCC considers that for a properly
installed system, the current 30-day time 1s
more than adequate to complete the required
testing.

TOMA, SWB, and Star commented on
§115.245(1) and raised concerns regarding
the required tests to verify system perfor-
mance. TOMA was expressly concemed that
the adoption by reference of the TNRCC
Stage Il Vapor Recovery Test Procedure
Handbook document in §115 245, without the
opportunity for public comment on the pro-
posed tests or contents, circumvented the
rights of Texans, and as such, was unaccept-
able.

The TNRCC proposed development and
adoption of the Stage 1l Vapor Recovery Test
Procedure Handbook for the following rea-
sons:

1) EPA Technical Guidance Document (EPA
Document) dated November 1991, entitled
"Technical Guidance-Stage Il Vapor Recov-
ery Systems for Control of Vehicle Refueling
Emissions at Gasoline Dispensing Facillies”
(EPA-450/3-91-022b, Appendix J), contained
test procedures that were developed and writ-
ten with balance Stage I systems in mind
only The EPA Document did not contemplate
the applicability of those tesi(s) to newer sys-
tems

2) The EPA Document was very difficult to
obtain for the average citizen

3) The EPA Document test procedures were
somewhat vague, as the language contained
in them assumed thal the systems were to be

inslalled in California This assumption is im-
portant because in California, those test pro-
cedures are modified by permit conditions,
the special requirements of district in which
the testing is to be conducted, the special
requirements of a given system as defined in
the Executive Order for that system, and the
body of law under which the California tests
are conducted.

4) Newly cerified boolless nozzle systems
brought with them new standard tests: special
pressure decay tests, backpressure tests,
volume to hqud tests, and vapor space (ul-
lage) pressure/vacuum limitations These
new tests are mandated by the Executive
Order defining the proper system operation.
These new test procedures are not widely
avallable and are not mentioned in the EPA
Document.

5) No comprehensive document existed un-
der any form that included all tests whose
applicabilty extended beyond a single sys-
tem. This lack of standard tests led 1o much
confusion among all persons involved n test-
ing.

The TNRCC responded to fill the need for
consistent documentation by developing the
guidance document entitled Stage Il Vapor
Recovery Test Procedure Handbook (August
1993) This document was developed in the
following manner-

1) The TNRCC staft gathered all availlable
test procedures CARB draft test procedures
for certification and for performance testing,
EPA Document test procedures, district test
procedures from the Bay Area and San Dr-
ego, manufacturer's recommended lests, pro-
posed new test procedures being
contemplated by CARB for adoption, and
methods currently used by some testing con-
tractors in Texas

2) The staff reviewed all Executive Orders to
dentity the performance test crieria for each
system

3) The staff compiled test procedures and
developed a standardized format for the pro-
cedures, including forms for recording and
reporting the test results and tables contain-
g performance criteria. This enabled stan-
dardized procedures for all systems to be
written for a given test where possible, and
provided indvidual attention o those systems
with specific, unique test requirements.

4) After compilation of the book, the slafi
reviewed d in-house The staff then sought
review of the compiled tes! procedures from
Texas equipment vendors, systems installers,
test contraciors, from representatives of ol
company engineerng staffs, other reguiatory
personnel, including those persons in Calfor-
nia responsible for developing CARB test pro-
cedures, and ongmnal equipment
manufacturers Many provided written com-
ment, and almost every commenter was con-
sulted by telephone for further discussion
once therr written comments were reviewed
by the statf As a result of the extensive
reviev ‘the staff was made aware of some
techniee. a1d safety issues, which were incor-
porated into the final document

5) The staft prepared 50 of the documents,
made them available pror to August 4, 1993,

and made multiple copies of the documents
available at each of the public hearings (E!
Paso, Arlington, Houston, and Beaumont)
held dwing the public comment period for
Chapter 115. These documents were also
made available through the regional offices in
each of the fouw ozone nonattainment areas.

The TNRCC has determined that each Stage
It vapor recovery system must be tested after
installation is complete to assure that the
vapor recovery system installed performs: at
least as efficient as the CARB certified sys-
tem after which it was modeled. System per-
formance testing must yield results that meet
or exceed the performance standards deter-
mined by CARB during system certification.
In addition, the configuration of the instalied
system must be consistent with the system
tested and certified by CARB. Information re-
lated to system performance requirements
and system configuration are ordinarily found
in the Executive Order describing the system.
To ascertain whether the installed system is
configured and performs adequately, the fol-
lowing tests are required of all systems:

1) The piping system must be manifolded
properly. Failure to manifold the piping will
result in incompiete or improper further tests
on the system The vapor space
interconnectivity for the entire system must
conform to the manifolding requirements of
the Executive Order. Texas' Vapor Space Tie
Test (TXP101.1) allows this to be determined.

2) Each system must be leak-tight. The pres-
sure decay test (TXP102.1) provides a single
test procedure for all systems.

3) Each system must have piping installed in
such a manner as to preclude excessive
backpressure, and to insure that liquid drains
from the dispenser to the storage tank. The
Texas Dynamic Backpressure (TXP103.1)
test provides the test criteria for this. !

4) Each system is limited to a maximum
gasoline flow rate from each dispenser The
Texas test procedure for determining this is
TXP104.1.

5) Each bootless nozzle vacuum-assist sys-
tem s limited to the amount of air that can be
returned to the storage tank per gallon of
gasoline dispensed. This test is known as the
Volume to Liquid test (VAL) as described in
TXP106.1.

In addition fo these general tests, tvo addi-
tional tests have been included at present: a
test lo ascerlain the proper operation of a
Healy booted-nozzle system nozzle, and a
method 1o determine the proper operation of
liqud removal devices commonly used in bal-
ance systems.

In addition to these tests, each system may
have additional testing requirements that are
found in the CARB Executive Order for the
system. It is contemplated that those tests
found to be applicable to more than a single
system should eventually be included in the
Stage || Vapor Recovery Test Procedure
Handbook. This would be accomplished after
a thorough review of any lest by the TNRCC
and after consultation with industry.

The TNRCC considers that the tests as found
in the Stage Il Vapor Recovery Test Proce-
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dure Handbook together with system speciic
tests as found in the individual Executive Or-
der, comprise the testing required to verify
proper system performance. The TNRCC has
revised §115.245(1) to clarify this. In addition,
the references to Stage Il Test Procedure
Handbook dated July, 1993, in §115 245(1),
(3). and (5) were corrected to August, 1993,
and the title was corrected to Stage Il Vapor
Recovery Test Procedure Handbook for con-
sistency with the document itself and other
references to this document.

TOMA, SWB, ICE, and Star commented on
§115.245(1) and (3) and suggested that the
written notification required ten days prior to
testing and the requrement to nolify of test
cancellation 24 hours in advance be modified
to allow other means of nolification, including
facsimile, telecopier, or in the case of cancel-
lation, by telephone. TOMA suggested that
the test cancellation notification requirement
be relaxed because in some cases a fester
may not show up, and consequently, it would
be impossible for the owner {o give 24 hours’
notice

The TNRCC agrees and has incorporated
these suggestions.

TOMA objected to the requirement in
§115 245(1) and (3) that notice be provided to
the TNRCC, as well as, any local air pollution
control program(s) with jurisdiction. TOMA
suggested that the TNRCC and any local
program with jurisdiction decide to whom writ-
ten notification should be addressed so that
paperwork might be reduced

The relationship between the local ar poliu-
tion control programs and the agency ts for-
mal Even in areas where the local programs
have entered into contractual agreemenis
with the agency to perform specific ar
poliution-related actwvities, nether the state
nor the local program yields junsdiction. Due
to this, it 1s approprate to require notification
to both the TNRCC and local ar pollution
control programs

TOMA commented on the annual pressure-
decay testing requirement of §115 245(2)
TOMA questioned the necessity of requirnng
" an annual pressure-decay test and suggested
that a three-year cycle might be more cost-
effective.

The TNRCC disagrees with TOMA. Vapor
recovery system efficiency s directly related
to system maintenance and proper operation
Daily inspections required ot each system are
a necessary component to proper system op-
eralion and efficiency System vapor tight-
ness 1s particularly important in both balance
and assist vapor recovery systems Fugtive
emissions from leaking components, unde-
tectable by visual nspection, may eastly re-
duce system efficiency by 10% to 25% even it
the owner or operator has made sure that the
nozzles and hoses and other components
subject to daily wear and tear are kept in top
shape Cumently, CARB requires all new
boolless nozzle or other assist systems {o
successiully pass a pressure decay lest once
every 12 months as part of the Executive
Order performance standards. Due to the im-
portance of leak-tight systems on system eff-
ciency, the complementary nature of daily
nspections and annual pressure-decay test-
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ing in assuring on-going system efficiency,
and the fact that terally hundreds of systems
currently installed in Texas require annual
pressure-decay lesting as part of the perfor-
mance criteria listed in Executive Order, the
TNRCC has determined that annual
pressure-decay lesting is reasonable and re-
quired for all systems

TOMA objected to the requirement of
§115.245(3) that a ten-day advance notifica-
tion be submitted prior to the testing required
subsequent to a major system replacement or
modification TOMA stated that they expect
problems if the equipment is being tested to
verify that a repair has corrected a problem

TOMA did not specify the perceived prob-
lems Section 115.245(3) does not require
testing for rouline repairs but only every live
years or upon major system replacement or
modification. A major system replacement or
modification is defined as the repair or re-
placement of any stationary storage tank
equipped with a Stage Il vapor recovery sys-
tem; the replacement of an existing CARB-
certified Stage |l vapor recovery system with
a system certified by CARB under a different
CARB Executive Order, or the repair or re-
placement of any part of an underground pip-
ing system attached to a stationary storage
tank equipped with a Stage |l vapor recovery
system, excluding the repar or replacement
of an underground piping system which 1s
accessible for such repair or replacement
without excavation. The TNRCC believes the
specified testing is necessary to insure the
continuing proper operation of the Stage !
systems.

SwB, ICE, Star, Fina Dallas, ATT, and
TOMA commented on §115.245(3) and ob-
jected to the proposed requirement that mnitia-
tion of testing occur between the hours of
7.00 am and 5.00 pm. ATT and TOMA
indicated that flexibilty in the testing schedule
was necessary 10 minimize costs. In addition,
the requirement to test between 700 a.m
and 500 p.m. was deemed unnecessary In
light of requirements related to tester registra-
tron as tound in §115 245(5)

The TNRCC agrees and has deleted this
reguirement.

SWB and ICE commented on §115 245(3)(C)
and requested that the major system modh-
cation definition be himited to work conducted
on the Stage Il vapor recovery componenls
only, and not be extended to include work
done on components of the storage tank sys-
tem that do not diectly influence the effi-
ciency of the vapor system, such as product
piping

The TNRCC agrees and has incorporated
appropriate clanfying language.

TOMA, ATT, SWB, ICE, Exxon, and Star
commented on §115.245(5) and slated that
requinng thwrd-party system-lesting 1s unnec-
essary because any tester who wishes to
have the results of performance tests ac-
cepted by the TNRCC must be registered.
Concerns were also raised that the TNRCC
may not have the regisiry available by No-
vember 15, 1993

The TNRCC agrees and has incorporated
appropriate clantying language

Texas Register .

Siera Club and GHASP commented on
§115.245(5)(A), which allows the TNRCC io
remove an individual from the regisiry of tes-
ters if the individual has failed to conduct the
tesl(s) properly in at leasl three separate in-
stances. Sierra Club recommended that only
one failure be necessary to remove the tester
from the registry, while GHASP recom-
mended allowing up to two failures.

The TNRCC believes that the current criteria
15 sufficient when igken into consideration
with §115 245(5)(B) and the fact that the in-
spector would not accept the resutts from the
test as valid, requiring the relest of the facility.

TOMA and SWB commented on §115.245(6),
which requires that the owner submit testing
results within ten working days of the comple-
tion of the test(s) . TOMA and SWB sug-
gesied that permitting an owner's
representalive 1o submit the results of testing
10 the agency would enable the results to be
submitted within ten working days of the test.
In addition, TOMA questioned the need to
have the test results on file in so many loca-
tions: the facility, the state, and possibly a
local air pollution control program(s).

The relationship between the local air poliu-
tion control programs and the agency is for-
mal. Even in areas where the local programs
have entered wlo contractual agreements
with the agency to perform specific air pollu-
tion related activilies, neither the state nor the
local program yields jurisdiction. Due to this,
it 15 appropriate to require submission of test
results to both the TNRCC and local air poliu-
tion control programs.

The TNRCC agrees that the owner or opera-
tor should be able to authorize the submis-
sion of test results and has incorporated this
change. The TNRCC also agrees that a sum-
mary of the test results would meet the on-
site recordkeeping requirement and has in-
corporated this change.

ICE, SWB, Star, and TOMA commented on
§115 246(1)-(6) and stated that all these doc-
uments may not be needed on-site. Particu-
larly, questions were raised about keeping
the proof of a facility representative's (as de-
scribed in §115. 248) training on-site once the
ndvidual leaves. Questions related to the
necessity of having an Executive Order at the
site were raised, as were questions related to
appropriate test result records ICE and SW8
suggested that the TNRCC provide examples
of, and gwve clardy to, the actual
recordkeeping forms and requrements

The TNRCC considers the necessity of the
Executive Order being on-site to be very im-
portant This Executive Order provides a rel-
erence for all employees or maintenance
employees at the site when conducting daily
mnspeclions or repanrs vapor recovery equip-
ment at the lacilty. Test summaries, as de-
scribed in response 1o §115.245, are
consklered necessary at the site.

The TNRCC considers the language currently
n §115246 1o be sufficient when coupled
with the specific maintenance requirements
specilied in a given Executive Order as sulfi-
cient explanation of the detail of
recordkeeping requred at a facilty. The
TNRCC agrees that the rapid development of




example recordkeeping documents would be
beneficial to all and is curently developing
such documents.

The TNRCC agrees that it is unnecessary to
keep proof of training beyond the time an
employee is employed at the facility and be-
lieves that the language in §115.246(4) is
sufficiently clear in this regard.

SWB expressed concern that gasoline
throughput records should remain confiden-
tial.

Records must be made available to the
TNRCC, EPA, and any local air pollution con-
trol program having jurisdiction. Some of the
information in records may be proprietary in-
formation. Any information which a company
desires the TNRCC to treat as confidential
must be labeled "CONFIDENTIAL" on each
page at the time of submittal. No information
deemed confidential shall be disclosed to
anyone other than an authorized company
representative or other agencies as provided
by law. However, the public does have ac-
cess to nonproprietary information in the
TNRCC permtt and compliance files

Sierra Club and GHASP commented on the
requirement in §115.246(7) that records be
maintained for at least two years. Sierra Club
and GHASP recommended that longer
recordkeeping be required GHASP recom-
mended that records be retaned for five
years.

The suggested five-year timeframe men-
tioned is for comphiance determination used
in permitling issues. The TNRCC central of-
fice keeps records of facility violations for-
ever. The two-year period is consdered
sufficient for a field investigator to determine
the facility’s daily compliance with applicable
rules for routine spot inspections, as well as,
annualbiennial investigations.

Fina Dallas opposed the requirement of
§115 246(7) to keep records on-site and sug-
gested that the rule be revised to allow
recordkeeping at an afternate centralized lo-
cation, with the records to be provided within
24 or 48 hours at TNRCC's request Star
suggested that testing records should only be
maintained until a more current test of that
portion of the Stage Il system is conducted.

The TNRCC does not agree that keeping
records on-site should be optional, due to the
enforcement weaknesses inherent in such an
option. It would be impossible for TNRCC or
other inspectors 1o conduct a complete on-
sile inspection it records were maintained at a
remole location. EPA has made it clear that
the recognized, overall efficiency of any
Stage Il program is contingent upon several
things, not the least of which are un-
announced inspections and records 10 be
kept on-site. Where the issue of records be-
ing kept on-site is concerned, the EPA guid-
ance documemt entitled "Enforcement
Guidance for Stage Il Vehicle Retueling Con-
trol Programs” dated October, 1991, §8.1 115
quite clear:

*... The records should be required to be kept
on the facility premises in an easily access!-
ble location for review by the POA {Program
Oversight Agency) officials.”

The TNRCC believes that the requirement to
maintain records on-site is vald and reason-
able for facilities that are available to the
public and which ordinarily have personnel
on-site. The TNRCC does, however, recog-
nize that consideration should be given for
normally unattended facilities, such as card
lock facilties or locations that require security
clearance to enter, like some fleet refueling
facilities that are ordinarily unmanned, or cer-
tain portions of military base refueling facili-
ties that are ordinarily unmanned. The length
of recordkeeping as provided in §115.246 1s
sufficient to assist the TNRCC in determining
compliance with the Slage !l requirements
The TNRCC has made revisions to
§115 246(7) to give appropriate consideration
to normally unattended facilities.

Siera Club and GHASP objected to
§115247(1), which exempts containers used
exclusively for the fueling of aircraft, marine
vessels, or implements of agriculture Sierra
Club and GHASP recommended that these
exemptions be removed.

Containers used exclusively for fueling of ag-
ricultural 1implements represent an insignifi-
cant contnbution to emissions from gasoline
dispensing facilities. The exemption for aw-
craft, watercraft, and implements of agricul-
ture 15 consistent with EPA's Stage Il
guidance.

HL&P, EPNGC, DuPont BMT, GHASP, SWB,
Chronicle, and ICE commented on §115
247(2). HL&P suggested that the effective
date of the "once-in, always-In" language be
modified to apply only after the promulgation
of the Stage Il rules in 1992 DuPont BMT
suggested that the Stage Il exemption level
be set at a gasoline throughput of 120,000
gallons per year. EPNGC suggested that the
Stage |l exempiion level be set at an annual
average gasoline throughput of 10, 000 gal-
lons per month, with annual records main-
tfained on-ste to confirm the exemption
status GHASP objected to §115 247(2) and
recommended that this exemption be re-
moved ICE recommended that the TNRCC
permit an annual certification by the owner or
operalor to the TNRCC demonstrating contin-
ued exempt status (1.e., below 10,000 gallons
throughput in any calendar month).

The TNRCC has addressed most of these
comments in the discussion on §115.
242(10). The TNRCC does not consider the
submission of actual monthly throughput for
the exempt facility to be any more burden-
some than having to submit a cerification,
therefore, no change was made mn
§115.247(2)

ICE and SWB commented on §115248(1)
and suggested that a single person might be
allowed to be the "facilty representatwe” (i e.,
the person who receives the approved train-
ing) for multiple faciliies

TNRCC recogmizes that for normally unat-
tended facilties, such as card-lock faciliies or
unattended facilities not open to the general
public, having a single person fulfill the "facil-
ty representative” role for more than one
facility 1s the only practical solution to the
EPA requrement for a separate person 10
receive training for each separate facilty The
TNRCC has modified §115.248(1) to accom-
modate this

SWB and TOMA were concerned that the
TNRCC is requiring more intensive training
than needed to meet EPA requirements on
this issue.

EPA has given clear guidance that any facility
representative training be approved by the
slate. The TNRCC believes that the only rea-
sonable method of providing approval for any
training program is to formally review any
proposed fraining course to ascertain whether
or not the proposed training clearly meets the
minimum requirements mandated by EPA.
This formal approval program, coupled with a
policy implementation that provides some
quality assurance of the approved pro-
gram(s), is the only method that would permit
the TNRCC to provide unambiguous approval
or denial of approval to any proposed training
course. The TNRCC does not believe that the
Texas program is more stringent than that
which EPA requires.

Star and TOMA commented on §115.248(2)
and objected to the restriction that limits the
validity of the facility representative training
certification to two years from the date of
iIssuance.

The TNRCC agrees that the facility repre-
sentative need not be refrained every two
years if that person continues to work at the
same site and has revised §115248(2) ac-
cordingly.

GHASP and SWB commented on
§115 248(3)(A). GHASP suggested that spe-
cific reference to health eifecls, and not just
health benefits, be made part of the crderia to
be included in an approved training program.
SWB suggested that clear reference be made
to the enforcement consequences for non-
comphance with the regulations

The TNRCC ay.ees and has made the sug-
gested changes

Star commented on §115 248(3)(B) and sug-
gesied that the phrase "of each type of vapor
recovery system” be revised o "specific to
each facility's Stage 1l vapor recovery sys-
tem.”

Each training course will include information
on all types of Stage Il systems and will
emphasize specilic Stage 1l systems as ap-
propriate

Star, TOMA, and Exxon commented on
§115.248(4)(B). TOMA and Exxon objected
to the provision that the TNRCC may revoke
approval of a training course, o the fraiming
provider fails to notify the TNRCC of upcom-
Ing courses in wnting al least 21 days prior to
the date of the training. TOMA and Exxon
stated that this requirement was unneces-
sary. Star stated that not all courses can be
scheduled 21 days in advance and further
suggested that the phrase ‘it possible® be
added to the course cancellation notification
requirement. TOMA commaented that the re-
quirement to provide 24-howr notice prior {0
cancellation could prove unattainable in prac-
tice due to circumstances beyond the control
of the training provider. Star requested clarifi-
cation as to who can be a “training provider.”

Anyone may become a lraining provider as
long as they successfully complete an Appli-
cation To Become A Training Provider and
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are subsequently approved by the TNRCC.
The TNRCC agrees that for some providers,
such as in-house ftraining programs, ad-
vanced notification would prove untenable
and that some consideration on the time re-
quired to nolify the agency, in the event of a
course cancellation, should be given. The
TNRCC has revised §115 248(4)(B) accord-
ingly.

The TNRCC has corrected a typographical
ervor in §115.249(1)-(2) to retain the "as soon
as practicable” language in these rules.

TOMA commented on §115.249(3) and re-
quested that the average monthly gasoline
throughput be used rather than the one
month highest throughput since January 1,
1991 when determining whether a person
may qualify as an independent small-
business marketer of gasoline (ISBMG).
TOMA cited seasonal driving patterns as per-
haps antificially bumping a facility into an ear-
lier compliance date. TOMA also requested
that the TNRCC change the definition of "an-
nual income,” a component cf the congressio-
nal definition of "ISBMG.”

The definition of "annual income,” as issued
by the United States Congress, can only be
changed by Congress; however, EPA has
clarified that any standard accounting prac-
tice definition of "annual income” would be
suitable. The TNRCC has already permitted
the suggested use of "gross annual income”
to be the equivalent of "annual income™ and
has implemented this in the ISBMG policy
curently implemented by the TNRCC. The
TNRCC recognizes that utilizing an average
monthly throughput might enable some facihi-
ties to qualfy for ISBMG status. However,
one of the criteria that would end the exten-
sion granted an ISBMG is if the monthly
throughput exceeded 50,000 gallons in any
calendar month after the ISBMG slalus was
granted, resuiting in the owner or operator
having only 120 days to install Stage Il equip-
ment. Consequently, no real benefit would be
derived by modifying the calculaton of
throughput at this ime. The TNRCC changed
the ISMBG application deadline from Novem-
ber 15, 1993, to January 15, 1994, to give
ISBMGs addtional ime to apply for an exten-
ston

The GHASP opposed the equivalency lan-
guage of §§115324, 115334, and 115 344,
concerning Inspection Requirements for Fugy-
tive Emussions, because they say it leads to a
weaker leak-detection program by allowing a
fonger period of time between montoring
periods. Aiso, the commenter contends that
the TNRCC has not adequately explained
what the NSPS skip-periods are

The staff disagrees with the comment that the
proposed equivalency language will resuit in
a weaker leak detection program The EPA
and the TNRCC confwm that NSPS and Na-
tional Emission Standards for Hazardous Air
Pollutants (NESHAPS) leak-skup provisions
meet RACT and the intent of Regulation V
The NSPS leak-skip provisions are found in
40 CFR, §60, Subparts VV, GGG, and KKK,
and the NESHAPS leak-skip provisions are
found in 40 CFR, §61, Subpart V The stalf
helieves no further explanation is necessary
because the provisions are adequately cted
within the applicable provisions

Sterling supported the proposal but requests
further clarification. Sterling slated " ... we
request that the TNRCC further clarify the
language so that it is clear that, to qualify
NSPS and NESHAPS skip-period programs
for skip-period under Regulation V, the opera-
tor may request the schedule be revised after
meeling those requiements. This period s
typically less than the two years specified in
§115.324(a)(8)(A) and §115 334(a)(8)(A)."

The staff's understanding of this comment is
that the operalor may akeady be a year info
the requrements for NSPS or NESHAPS and
within a year will meet the leak-skip provi-
sions. The question is whether an application
then can be made for a change in schedule
under Chapter 1157 The stalf believes the
wording of the proposal is clear enough fo
allow such a change.

Many commenters disagreed with the pro-
posal to extend the new fugilive requirements
of §§115.352-115357 and 115359 to the al-
tainment counties of Vicloria, Nueces, and
Gregg. Golden Crescent Regional Munitoring
Network; Safety Steel; Victoria Economic De-
velopment Corporation; Victoria Chamber of
Commerce; Victoria Bank and Trust, CPL;
Formosa; OxyChem Victoria Operations;
Boardwak Properties; an individual; the City
of Victoria; DuPont Vicloria, State Repre-
senlative Holzheauser; and State Senator
Armbrister were specifically against mnclusion
of Victoria County Valero Hydrocarbons,
LP.; OxyChem Corpus Christi; Valero, and
Board of Trade Port of Corpus Christi were
specifically against inclusion of Nueces
County. CITGO, Congressman Laughlin,
OxyChem; Amoco Chem; ENRON; GFA,
DuPont BMT; TMOGA; TCC, and Exxon USA
expressed general opposition to the nclusion
ol all three countees.

The cument regulation is dwided into three
undesignated heads within Subchapter D,
concerning Petroleum Refining and Petro-
chemical Processes, each governing a differ-
ent type of ndustry Within each
undesignated head are two separate parts,
one deahng with nonattainment counties and
the other dealing with a sel of previously
desgnated nonattainment counties. The pro-
posal to extend the new requirements {o the
previously designated nonaltanment counties
was made for purposes of consistency and to
provide addtional reductions in those coun-
ties 1o assist n minmizing the possibity that
those counties could return o nonattanment
status However, after review of the com-
ments, the TNRCC has determined that ex-
tension of the new requwemenis to those
counties shouid be subjected to further re-
view and consideration Accordingly, the
TNRCC s withdrawing that portion of the
proposal.

LEC, Warren, TMOGA, and TCC stated that
the natwral gas processing industry was not
properly notified because the proposed
undesignated head refers to Petrochemical
Refimng and Petrochemical Processes so
they did not read the rule in the Texas Regis-
ter ENRON, GPA, Wamren, TMOGA, and
TCC argued that gas plants should remain
subject to existing rules because they are
nappropriately combined with refineries and
SOCMI plants
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in decding upon a litle for the new
undesignated head, the TNRCC believed it
approgpriate to tailor it after the cumvent title of
Subchapter D, “Petroleum Refining and Pet-
rochemical Processes,” since it includes rules
governing afl of the same industries targeted
under the new rule. An ervor in the Texas
Register substituted Petroleum Refining with
Petrochemical Refining. This has been cor-
rected.

Rohm and Haas requested that the TNRCC
use the proposed Hazardous Organic Na-
tional Emissions Standard for Hazardous Air
Pollutants (HON) as the guide instead of the
28 MID permit provisions.

When it became apparent that one of the
most cost-effective controls in achieving the
15% reduction would be a strengthening of
the existing fugitive rules, the TNRCC solic-
ited comments from permit engineers and the
affected industries. One common comment
concemed the many difierent federal and
slate programs which currently existed. The
TNRCC aliempled to consolidate all existing
fugitive montitoring regulations into one com-
prehensive program. The most effeclive way
of doing that was to determine which existing
program was the most stringent and model a
rule after that. Cumrentiy the 28 MID program
is the most stringent program.

Exxon USA suggested the title of the
undesignated head should be simplified to
read "Fugilive Emission Control.”

This would make sense if there was to be
only one fugitive monitoring regulation. How-
ever, the rule has not been proposed for all
nonattainment areas and is being withdrawn
from Gregg, Nueces, and Victoria counties.
Since there will be four fugitive mondornng
regulations, the tille of the proposed rules
needs lo be more descrplive than "Fugdive
Emission Control.”

Dow commented that in §115.352, regarding
Control Requwements, the wording ". poly-
mer, resn, ° needed to be changed to
= polymer and resin,. " to be consisient with
the defintion in §11510. DuPont BMT,
TMOGA, and TCC slated that polymer and
resin processes, as defined in §115 10, were
not inclusive enough and requested that a fist
similar to permits Table |IA be compied to
deline these processes.

The intent of the proposed rule was to incor-
porate all of the existing fugtive mondoring
regulations into one program and tghten
down only on those sowrces currently con-
trolled by Chapter 115, not to expand the
scope Addtionally, the current regulations
reman m place n the Dallas/Fort Worth
nonattamment area and will be left in Gregg,
Nueces, and Victona counties Therefore, it
would be more consistent if the wording were
the same throughout all exissting and pro-
posed regulations

Sterling. Marathon, Shell, ENRON, Rohm and
Haas, GPA, Wamen, Exxon USA, Exxon
Chem, Dow, DuPont BMT, TMOGA, and
TCC argued that the 500 ppmv specification
for pump and compressor seals in all types of
facities and all conmponents in natwal gas
plants is not feasible They referenced the
levels requred by the proposed HON and a
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1978 CTG which established 10,000 ppmv for
pumps and compressors as being equal to a
97% reduction. GHASP and the Sierra Club
strongly support the 500 ppmv limit.

After further review, the TNRCC has become
convinced that the 500 ppmv level, is not
technologically feasible for pump and com-
pressor seals at this time. In light of the
documentation submitted, the TNRCC has
changed the leak level to 10,000 ppmv

There were a number of commenls concern-
ing the definition of a ieak. Dow requested
that the TNRCC specity the concentration
level as ppmv ahove background. They also
stated that Test Method 21 requires a refer-
ence compound and that the leak definition
be specified by the applicable regulation.
They requested a leak definition of 10,000
ppmv and a reference compound of either
methane, propane, or hexane. Rohm and
Haas requested guidance on proper re-
sponse factors in determining leaking emis-
sions, stating that they must be developed
before a 500 ppmv program will be effeclive.

The TNRCC agrees that a reference com-
pound must be stated and that either meth-
ane, propane, or hexane is appropriate.
However, a leak definition of 10, 000 ppmv 1S
not acceptable. The definition of leak has
been changed to clarify that it is 500 ppmv of
the reference compound, that the acceptable
reference compounds are methane, propane,
or hexane; and that the only approved test
method is Test Method 21. The TNRCC also
agrees that the leak definition should specify
500 ppmv above the background level. It is
believed that this will eliminate the concern
expressed regarding response factors.

Union Carbide, Amoco Qil, Exxon USA, Dow,
DuPont BMT, TMOGA, and TCC stated that
there needs to be an allowance for a reason-
able time in which to repair a leak. They
argued that, as worded, upon discovery of a
leak, the unit will be in viclation of the regula-
tion.

The TNRCC agrees with the commenters
The rule has been changed to allow up to 15
days for repair.

Phibro, slated that the stratified factors for
SOCMI leaks are the same at 500 ppmv as at
1,000 ppmv; and therefore, there is no techni-
cal justification for the 500 ppmv basis. They
suggested a leak definition of 1,000 ppmv

The TNRCC disagrees vwith this comment.
Again the intent of this rulemaking process
was 1o incorporate the most stringent pro-
gram into a rule. The 28 MID uses 500 ppmv
as the definition of a leak; and therefore, it is
used in this rule.

Exxon USA slaled that the term "exuding” is
ambiguous and needs 10 be deleted. dripping
would be more adequate

The TNRCC disagrees. The language 1s
taken directly from the existing defintion of a
leak. The term "exuding” was added in the
1991 RACT lix-up phase as a result of an
EPA requirement

GHASP requested the TNRCC define "tech-
nically feasible” in §115 352(2).

This term has a meaning commonly ascribed
to dt in the field of air poliution control, and the
agency does not believe that further defintion
IS necessary.

TCC and TMOGA requested the TNRCC de-
fine "component® in §115.352(2).

The term "component” is defined in §115.10.

GHASP requested that a method be specified
to determine if valves and components truly
cannot be fixed within 15 days

The TNRCC believes that an investigator will
be able to ascertain this during a review of
the required logs.

Several commenters object to the directed
maintenance requirement, especially for
pumps and compressors. Union Carbide,
GPA, Dow, DuPont BMT, TMOGA, and TCC
requested that §115.352(2) be revised to al-
low remonitoring within 15 days of repair, and
§115.354(6) be revised to allow for the mea-
surement of emissions within 15 days after a
component has been repaired. They believe
the latter is necessary to distinguish between
monitoring to confirm a leak, and the recheck
fo confirm that the repair was successful.

The 28 MID permit provision requires di-
rected maintenance on accessible valves To
maintain consistency, the TNRCC has re-
vised the proposed language to require di-
rected maintenance for accessible vaives
only.

DuPont BMT, TMOGA, and TCC requested
the word "turnaround” be replaced with "unit
shuidown” here and throughout the rule to be
more consistent with other programs.

The TNRCC agrees with this recommenda-
tion and has incorporated the suggested
change.

Union Carbide, DuPont BMT, TMOGA, and
TCC questioned the necessity of the require-
ment of §115.352(5) for marking valves in
gaseous service.

The TNRCC agrees this 1s an unnecessary
requirement and d 1s being deleted.

Union Carbide, Philips, Rohm and Haas,
ENRON, GPA, Dow, DuPont BMT, TMOGA,
and TCC objected to the new requirement of
§115352(6), which requres replacement
pumps and compressors to be equipped with
shaft sealing systems. They assert that it 1S
too costly and request that the language in
the 28 M permit provision be used instead.
Rohm and Haas requested that new pumps
should be defined as those purchased atter
July 31, 1994

As a result of setting the leak detinition for
pumps and compressors at 10, 0600 ppmv,
thus requirement has been deleted

GHASP, DuPont BMT, TMOGA, and TCC
requested a definition for reasonably accessi-
ble or nonaccessible, as mentioned In
§115352(9)

The TNRCC agrees and has added the sug-
gested language

TMOGA, TCC, and DuPont BMT have re-
quested that the reference to piping connec-
tions in §115352(9) be deieted because
piping connections are not required to be
monitored under this program.

The TNRCC disagrees with this comment.
Section 115 354(a)(3) requrres the weekly In-
spection of all flanges which are part of most
pping connections

Dow, DuPont BMT, TMOGA, and TCC stated
that the requirements specified in
§115 352(10) are from the codes specified in
§115.352(7) (ANSI, APi, ASME); and there-
fore, it would be preferable to just reference
the codes.

This language is taken from the 28 MID per-
mit provision where it is stated separately.
Maintaining consistency with this program
would indicate the need for the requirement
fo be sfated in two places within the rule as
well

Exxon Chem, Dow, DuPont BMT, TMOGA,
and TCC requested that §115.352(11) allow
for devices equivalent 1o a pressure gauge to
monitor for rupture disc integnty

The TNRCC agrees that this recommenda-
tion makes sense. The TNRCC has added
the suggested language and will require the
equivalent device or system to be approved
prior to being allowed via the same methods
specified in §115.353.

GPA objected to specifying new engineering
standards and equipment specifications in
§115352(7)-(11), since the rule is designed
to make minor adjustments to a work-practice
control program.

These standards and specifications are an
integral part of the 28 MID program and have,
therefore, been included in this rule.

Phillips and DuPont BMT commented that
§115.353, regarding Alternative Control Re-
quirements, needs to be more inclusive to
allow for implementation of innovative control
strategies and programs.

The TNRCC has proposed changes to
§115 910, regarding Alternate Means of Con-
trol, which will address this issue.

Pennzoil specifically requests that the substi-
tution of NSPS and NESHAPS be allowed for
the proposed fugiive rules.

The NSPS and NESHAPS requwrements do
not require the same level of control as the
proposed fugtive rules The definition of leak
is vastly different as are the montoring and
recordkeeping requirements. The TNRCC be-
lieves that the requirements of the proposed
rule will satisfy the requirements of the NSPS
and NESHAPS programs. However, the
TNRCC does not believe that the NSPS or
NESHAPS programs are as effective as the
28 MID program which gives 97% reduction
credit.

Sterling, Amoco Chem, Phillips, Shell, Rohm
and Haas, ENRON, GPA, Exxon USA, Exxon
Chem, Dow, DuPont BMT, TMOGA, and
TCC requested that a skip-period montoring
program be allowed.

The TNRCC agrees and has included provi-
sions to allow for skip-period montoring

Dow stated that "TNRCC should provide a
skip-penod monitoring option and should
base the requied monitoring frequency on a
leak rate at 10,000 ppmv-not the 500 ppmv
level. Leak rates for valves at monitoring val-
ues In the range of 1,000 to 10,000 ppmv do
not justify an increased monitoring frequency
as may be suggested by rates for valves
monitored at 10,000 ppmv or higher.
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Evidence of this is apparent from examination
of the Stratified Emission Faciors:

! 1 - 1,000

straéified Emission Factors

valves in Gas

Service

.00031 1lbs/hr leak rate

ppmv
1,001 - 10,000 ppmv .003364
Over 10,000 ppnmv .0994

As can be seen, the leak-rate increases by a
factor of only ten from the first leak range to
the second range, but by a factor of 320 from
the first range to that for valves monitoring
over 10,000 ppmv. The TNRCC can specify
the 10,000 ppmv level for the leak rate calcu-
fation and retain the 500 ppmv level in
§115.352 control requirements.”

The TNRCC disagrees with this argument for
several reasons. There is a difference in 500
ppmv and 10,000 ppmv as Dow has shown,
and that difference would result in a loss of
credit towards the required 15% reduction.
Not only is there no leak-skip provided for in
the 28 MID program; but there is also no
mention of a 10,000 ppmv leak definition ei-
ther. This is also irue for the HON's leak-skip
program.

Dow stated, "A point of confusion with exist-
ing equipment leak rules is the question of
what monitoring schedule should be followed
for new or replacement components. This is
of particular concern when a skip-period op-
tion has been elected. In this case, the ques-
tion is, shoud new or replacement
components follow the inspection schedule of
other like components or should the skip-
period qualification be determined for these
components individually? A separate qualifi-
cation schedule requirement is highly unde-
siwable because it results in new inspection
schedules each time a component or group of
components are added. Multiple monitoring
schedules unduly complicate the monitor and
repar program.”

The leak-skip determination is basad on a
percentage of the total component count. As
fong as the company can demonstrate the
percent cutotf is being met, there is no reason
to change or increase the monitoring sched-
ule.

Dow requested the rule language in §115.354
specifically refer to valves as pipsline valves.

The intent is to monitor all valves, including
sampling valves and instrumentation valves.

Union Carbide, Amoco Oil, Dow, DuPont
BMT, TMOGA, and TCC commented on the
requirsment of §115.354(1)(A), stating that
process drains will be covered in the forth-
coming wastewater regulation.

Unfortunately, there is no guarantee that the
wastewater rule will be promulgated in the
near future or that it will apply equally to all
nonattainment areas. The TNRCC has main-
tained the requirements for monioring of pro-
cess drains.

Union Carbide, TMOGA, TCC, and DuPont
BMT commented that §115.354(2)(C) and (D)
should be combined into one requireament.

The TNRCC agrees that this request makes
sense and has deleted the words °.. . in liquid
service ..." from subparagraph (C) and has
deleted subparagraph (D) .

TMOGA, TCC, and DuPont BMT requested
the term "quarterly” be defined.

The TNRCC agrees and has changed the
wording from "Measure quarterly ..." {0 "Mea-
surg each calendar quarter ..

There were numerous comments on
§115.354(3). DuPont BMT, TMOGA, and
TCC requested that the requirement for pump
seals be dsleted since they are already re-
quived to be monilored quarterly, and to
change weekiy monitoring to quarierly moni-
toring for flanges since they have no moving
parts. Exxon USA requested the requirement
for pump seals be deleted and to replace
"weekly" with "semiannually” pump-seal mon-
itoring. Dow requested that the requirement
for pump seals be deleted and that the
plvase “inspect weekly ali flanges” be re-
placed with "inspect plant weekly for leaking
flanges.” |

The TNRCC agrees with the comments re-
garding the pump-seal requirement, but dis-
agrees with the comments concerning
flanges. Therefore, the only change the
TNRCC has incorporated is to delets the
words "... and pump seals.”

Dow requested that §115.354(4) either be
deleted because this requirement is inconsis-
tent and incompatible with the definition of
leak, or that leak be redefined to aliow for
potential leaks.

The TNRCC disagrees. If a component is
suspected 10 be leaking, based upon a
§115.354(3) inspection, then it should be
monitored. However, as a result of previous
comments, the definition of leak has been
modified to allow for repair time.

DuPort BMT, TMOGA, and TCC request
§115.354(4) allow measurement of a sus-
pected leak to be within five days to be con-
sistent with other programs.

This is a true statement for NSPS and
NESHAPS and is not disaliowed by 28 MID.
Therelore, the TNRCC agrees that it is a
reasonable request and has replaced the
word "whenever .." with “within five days
after .."

There were several comments concerning
§115.354(5), which requires the monitoring of
relief vaives which have vented to tha atmos-

phere. Union Carbide requested that the
monitoring requirement be within five days,
not 24 houwrs, to be consistent with HON and
NESHAPS. Dow requested that the TNRCC
require monitoring of "accessile” relief
valves within 15 days and specify to repair if
required. DuPont BMT, TMOGA, and TCC
requesied the requirement to be monitoring of
*accessible” relief valves within five days and
repair within 15 days if required.

This requirement originated from an EPA
comment submiited in the April 22-24, 1980
hearing record book. The TNRCC believes
that operations should be sufficiently con-
trolied so as to make venting from relief
valves a rarity to avoid a significant increase
in monitoring requirements.

DuPont BMT requested that the words “...
adjusted for 68 degrees Fahrenheit, (20 de-
grees Celsius) .." ba deleted from
§115.355(2), regarding Testing Require-
ments, to be consistent with recommended
changes to §115.357(3).

The adjustment for 68 degrees Fahrenheit is
necessary 10 demonsirate compliance with
the vapor presswe exemplion siated in
§115.357(1), and the TNRCC did not incorpo-
rate DuPont’'s recommended change.

DuPont BMT stated the testing of vapor pres-
swe, as required in §115. 355(2), should not
be requirad when tha VOG material is known
and the vapor pressure can ba calculated.

The TNRCC agrees that this is a viable aller-
nalive if it is properly documented and has
added a new §115.355(4) which states
“equivalent determinations using -
vapor pressure dala or accepled engineering
calculations.”

Union Carbide, DuPont BMT, TMOGA, and
TCC commented on §115.356(1), regarding
Monitoring and Recordkeeping Require-
ments, requesting that the reference to leak-
ing components be deleted from the rule
language making it applicable to all valves,
pressure relief valves, pumps, and compres-
SOrs.

The TNRCC agrees thal this is clearly the
intent and has made this clarification.

GHASP and Sierra Club stated that records
should be kept for five years for compliance
history records.

The TNRCC understands these concerns;
however, the five-year timaframe is for com-
pliance determination in permilting issues.
The ceniral office file keeps records of viola-
tions forever. The two-year period is consid-
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ered sufficient for a field investigator to
determine the daily compliance for routine
spot investigations, as well as, annualbian-
nual investigations.

Dow, TMOGA, TCC, and DuPorit BMT com-
mented that the requirement in §115. 356(2)
is also slated in §115.356(3) and that
§115.356(2) shouid be deleted.

The TNRCC agrees and has deleted
§115.356(2).

Dow, DuPont BMT, TMOGA, TCC, and
Rohm and Haas commented that 28 MID, §!
stales that records of the visual, audible, and
olfactory inspections of flanges are nol re-
quired unless a leak is detected, and they
requested this language be incorporated.

The TNRCC agrees with the comment and
will incorporate the applicable language from
the 28 MID permit provision.

DuPont BMT, TMOGA, and TCC commented
that §115.356(1)(E) should state parts per
million by volume.

The TNRCC agrees with the comment and
has incorporated this change.

Monsanto, Sterling, Marathon, Unmion Car-
bide, Phillips, Amoco Oil, Rohm and Haas,
Phibro, ENRON, GPA, Warren, Dow, DuPont
BMT, TMOGA, and TCC commented on the
need for an exemption for a minimum VOC
concentration. Currently, §§115. 327(1) and
115.337(1) exempt streams with less than
10% VOC and §115.347(1) exempts streams
less than 1% VOC.

The TNRCC agrees thai the intent of the
program is to regulate process streams con-
taining VOC and not to control wastewater or
cooling water streams. Therefore, the
TNRCC has incorporated an exemption for a
minimum VOC concentrate and has used the
levels established in the exisling rules.

Monsanto, Sterling, Union Carbide, Amoco
Chem, Exxon Chem, DuPont BMT, TMOGA,
and TCC expressed the need for an exemp-
tion for propane, propylene, and ethylene ser-
vices, stating that it may not be possible for
them 1o achieve 500 ppmv. Alternatively, they
suggested an exemplion for nonrepairable
valves (i.e. , 5% as specified in the proposed
HON).

The TNRCC agrees that this may be a valid
concern. The permits program regularly de-
fines propylene and ethylene service as being
85% of the respective chemical within the
VOC stream and believes that this woukd be
necessary to specify in the rule. The TNRCC
has incorporated the suggested language
with the addition of the definition of propylene,
propane, or ethylene service.

Union Carbide, Phillips, ENRON, GPA,
DuPont BMT, TMOGA, and TCC expressed
the need for an exemption for idled and shut-
down equipment.

EPA has expressed concern in an August 31,
1987, letter on proposed fugitive RACT rules,
commenting that shutdown or idied equip-
ment can still be significant sources of leaks.
The TNRCC agrees with this perception and
believes ihat if a piece of equipment, which is
shutdown or idled, contains process fluid
which has a VOC content greater than the

minimum concentration specified in the ex-
emptions or a vapor pressure greater than
0.044 psia, then it should still be monitored.
Therelore, the provisions for exemptions for
less than a minimum VOC concentration or
0.044 psia will adequately address this issue.

Phillips requested an exemplion for equip-
ment in vacuum service.

The proposed §115.357(2) states that com-
ponents in continuous vacuum service are
exempl.

Sterling requested an exemption for
nonprocess units such as lube oil or hydraulic
fluids.

The TNRCC believes that this is accounted
for with the vapor pressure exemption.

Phillips, ENRON, GPA, DuPont BMT,
TMOGA, and TCC requested an exemption
for facilities with less than 250 components.

The TNRCC agrees that this is a reasonable
request and will meet the intent of the regula-
tion. The exemption has been added to the
rule.

DuPont BMT, Phibro, Dow, TMOGA, and
TCC expressed concern regarding valves
that are unsafe to monitor. Rohm and Haas
requested a total exemption from all monitor-
ing requirements for equipment that is unsafe
to monitor.

The TNRCC agrees that these are of ade-
quate concern to be exempt from the quar-
terly monitoring requirements, but believes
efforts must be made to monitor them at least
annually. The rule has been revised accord-
ingly.

Rohm and Haas, DuPont BMT, TMOGA, and
TCC noted that throughout §115.357 there
are references to §115.324 which should be
§115.354.

The TNRCC had identified this eror after
publication in the Texas Register and has
made the necessary coirections.

ENRON, GPA, and Warren requested an ex-
emplion from the replacement seal require-
ment for natural gas and ethane services
similar to the one allowed for in NSPS
Subpart KhK. They also requested
§115347(6)(C) and (D) be incorporated into
the new regulation

The exemptions of §115.347(6)(C) and (D)
are already allowed for under §115.357(4).
The exemption from the replacement seal
requirements for reciprocaling compressors
and positive displacement pumps, relerred to
in NSPS Subpart KKK, is a valid one and has
been incorporaled.

Dow, DuPont BMT, TMOGA, and TCC ex-
pressed the need for an exemption for tubing
size lines and components less than or equal
to 0.5 inch diameter or an exemption for
vaives of two inches and smaller. They stated
that this is consistent with §A of 28 MID.

EPA does not allow an exemption for two-
inch or snaller valves. This was an issug
during the RACT fixup phase in 1991, and the
permit provisions are being vpdated to refiect
this.

Rohm and Haas, TMOGA, and TCC stated

that if the leak definition for pumps and com-
pressors remains at 10,000 ppmv, then the
exemption level should be 0. 147 psia.
DuPont BMT requested §115.357(1) be modi-
fied by replacing 0.044 psia with 0.5 psia, 68
degrees Fahrenheit with 100 degrees Fahr-
enheit, and adding "or at maximum process
operaling termperature if less than 100 de-
grees Fahrenheil." They assert that this ex-
emption will apply primarily to heavy liquid
streams and that the language from 28 M
should be used.

The TNRCC disagrees. The TNRCC believes
that this would result in a relaxation of the
existing regulation and not an improvement,
and would ultimately result in a loss of credit
towards the 15%. This is readily apparent by
the request to incorporate language from 28
M into a rule based on 28 MID. Additionally,
the TNRCC believes the exemption level of
0.044 psia is sufficient to exempt most heavy
liquid streams of concern.

DuPont BMT, TCC, and TMOGA requested
storage tank valves be added 1o the exemp-
tion of §115.357(2), and to replace "the moni-
toring requirements of §115324 of this title”
with "of this undesignated head” to allow ex-
emption from the leak definition as well.

The TNRCC agrees that storage tank valves
should be exempt from monitoring require-
ments. The TNRCC also agrees with the rec-
ommended language and has revised the
rule accordingly.

GHASP objected to the use of the phrase
“reasonably expected to always exceed 50%
by volume.”

The 50% by volume is an exemption ac-
cepted by EPA for the current RACT regula-
tions and removing it would not gain any
additional credit towards the 15% nor improve
enforceability.

DuPont BMT, TMOGA, and TCC expressed a
need for an exemption for valves which can
or have been demonstrated to be leakless,
and to combine paragraphs §115.357(4) and
(6) to describe the types of leakless technolo-
gies which would be exempt.

The TNRCC believes that the existing lan-
guage within the rule addressing leakless
valves is sufficient. However, a definition for
leakless valves has been added to §115.10 to
alleviate any potential confusion.

DuPont BMT expressed a need for an ex-
emption for exiremely hazardous substances
stating that they must be operated virtually
leak-free anyway.

The TNRCC disagrees that this is a strong
enough argument to allow an exemption from
the monitoring requirements.

EPA requested an exemption or compliance
extension be considered for sources which
have an approved early reduction apphcation.

The TNRCC believes that the Alternate Meth-
ods of Control procedures, already in place,
are sufficient to address those few sources
which would be affected.

DuPont BMT, TCC, and TMOGA request that
the word “liquid® in §115.375(1) be changed
to “fiuid" to be consistent with the definition of
leak.
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The TNRCC agrees with this comment and
has revised the language.

DuPont BMT, TMOGA, and TCC request that
the compliance date be extended to Novem-
ber 15, 1996 because there is no restriction
for achieving compliance sooner.

The TNRCC agrees and has revised the rules
to allow for a November 15, 1996, compli-
ance date.

EPA and Nason supported the proposed
amendments to §§115.421, 115422
115426, 115427, and 115429. NPCA,
BASF Automotive, Nason, and DuPont DAP
commented on §115.421(a)(8)(C)(v1) and
suggested changing the limit for three-stage
systems from 5.0 to 52 pounds of VOC per
gallon of coating due to the difficulty in provid-
ing salisfactory color matches.

The TNRCC revised the limit for three-stage
systems from 5.0 to 5.2 pounds of VOC per
gallon of coating in §115.421(a)(8)(C)(vi) as
recommended. In adddion, the phrase "as
defined in §115.10 of this title" was added
after each of the automotive refinishing terms
in §115.421(a)(8)(C).

GHASP stated that §115.422 should be ex-
tended to the Houston/Galveston ozone
nonatlainment area

The TNRCC agrees and notes that the revi-
sions 1o §115.422 extend the automobile re-
finishing control requirements to Brazona,
Chambers, Collin, Denton, EI Paso, Fon
Bend, Galveston, Harris, Liberty, Montgom-
ery, and Waller counties with a compliance
deadline of July 31, 1994. This section s
adopted without changes.

For consistency with the recordkeeping re-
quirements of the applicable standard exemp-
tion (as referenced in §116.211, concerning
Standard Exemption List) lor automobile re-
finishng, the TNRCC has revised
§115.426(a)(1)(B) to allow automotive refin-
ishing operations affected by
§115.421(a)(8)(B)-(C) to comply with the
recordkeeping requirements spectfied in the
appiicable standard exemption as an alterna-
tive

Sierra Club stated that §115.427 contains too
many exemplions and commented that they
do not support all of the exemplions because
the exemptions allow to0 many emissions (o
be uncontrolled or inadequately controlled

Sierra Club did not identify which specific
exemptions they support and which they op-
pose. The TNRCC has evaluated the cost-
effectiveness of substantive controls for small
sources, and believes that exemption of insig-
nificant emission sources is appropriate This
section is adopted without changes.

No comments were receved on §115 429
This section 1s adopted without changes

Printing Industries Asscciation of Texas
(PIAT) and an individual stated that the offset
lithography rules (§§115.442, 115443,
115 445, 115.446, and 115.449) would impact
mostly small companies which generate
small amounts of VOCs. They requested an
exemption level of ten tons per year.

The staft agrees that the rule would impact
primarily small printers. The staff also agrees

that the small printers emit small amounts of
VOCs. However, it is the cumulative effect of
all of the small companies which warrant
these controls. Initial calculations, based
upon the industry profile submitted by PIAT,
show that a ten tpy exemption could result in
exempting the majority of emissions which
conslitute the base for the creditable reduc-
tions The FCAA Amendments of 1990 re-
quired & 15% reduction in VOCs from the
1990 Base Year Emissions inventory. For the
most part, the 1990 Base Year Inventory re-
flects that a large number of industrial
sources are akready being controlled, the stafi
has had to look to those areas still uncon-
trolled to achieve the required reductions

This evaluation has led the staff to develop
controls on small industries and area
sources. In order to receive a substantial and
meaningful reduction in emissions from these
sources, there cannot be an exemption level

Two commenters raised issues regarding
where these rules would be required GHASP
stated specifically that these rules need to be
extended to the Houston area The Siema
Club stated more genencally that there were
too many exemptions from the nonattainment
counties.

The staft has adopted a two-phase approach
to meeting the requwrements of the 15% SIP
The current rule covers only El Paso The
Offset Lithography rule is a Phase |l rule for
the Dallas/Fort Worth, Houslon/Galveston,
and Beaumont/Port Arthur nonattainment ar-
eas and will be considered in the next round
of rulemaking if it 1s determined to be neces-
sary to meel the 15% mandate described
above

PIAT commented that the proposed VOC m-
ts for fountain solulions are too low They
claimed t would be ditficult for many printers
to achieve within a short time because ther
equipment 1s old and may requwe replacing to
work with different solutions

After review, the staff is convinced that the
proposed new hmis for the fountain solution
may require the replacement of some of the
older equpment The staff recognizes that
this may take some time to budget for and
incorporale The staff also agrees that the
EPA’s VOC himit assertions for fountain solu-
tions are queshionable, and there I1s an indica-
tion EPA 1s looking at these mits on a much
broader scaie than intally Therefore, the
staff has incorporated the VOC limits sug-
gested by PIAT and has extended the comph-
ance date of the regulation to November 15,
1996 It 1s important to note that the CTG 1s a
draft and will be finalized in the next year
When the CTG is finahized, the rule may need
to be revised to meet the RACT as defined in
the CTG

PIAT requested that allowances be permitted
for alcohol where printers are using
nonalcohol substitutes, stating that quite fre-
quently small quantities of alcohol must be
used in conjunction with nonalcohol substi-
tutes, and therefore a mandate of 0% alcohol
15 nol achievable

The staff has recewved no data to support this
clam Within the draft CTG, there 1s no indi-
cation for the allowance of alcohol in the

fountain solution when an alcohol substitute
is used It s necessary to remain as close as
possible to the proposed CTG to minimize the
impact of any future revisions Further discus-
sions with the printing industry and with per-
mit engineers have brought to light the fact
that some alcohol substitutes contain com-
pounds with an OHgroup, thereby meeting
the classic definition of an alcohol. Conversa-
tions with EPA have venfied the stalf's asser-
tion that the alcoho! of concern is isopropyl
The rule has been revised to clanfy this

PIAT asserts that cleaning solutions with 30%
or less VOC 1s not RACT They slate that a
50%-70% range might be achievable, espe-
cially it coupled with towel-handling requwe-
ments. They claim this would achieve similar
reductions to the 30% requirement.

The staff has researched this issue exten-
sively and agrees with PIAT Curently, the
30% VOC requirement can be met only if
CFCs are used in the solution, and they are
scheduled to be banned by EPA in the future
The staff has revised the rule to nclude two
alternatives use 50% VOC cleaning solutions
or, use 70% VOC cleaning solution and incor-
porate the provisions for towel handiing as
dentiied in many permis

GHASP requested a definition of substantially
equivalent

These terms have the meanings commonly
ascribed to them in the field of air poliution
control, and the agency does not believe that
further defintion is necessary. Additionally,
this 1s standard language throughout Regula-
tion V and needs to remain for consistency
Furthermore, the final determination of equiv-
alency rests with the Executive Director

PIAT asked when the test methods specified
in the Test Requwements section were re-
quired and how often

The test methods specified in §115 445 are
only a hst of approved test methods to dem-
onstrate compliance with any aspect of the
regulation whenever necessary The staff
agrees that the title may be misleading and
has changed it to remove the confusion

PIAT commented that Test Methods 25 and
25A are not valid for the printing industry.

The staff agrees that this is a problem Spe-
cifically, the solvents used condense in the
sample hne of the test equipment and invalr-
date the test results The latest EPA gudance
the staff has recewed at this ime s to require
the sample lines be heated to the tempera-
ture of the dryer exhaust stream, typically
close to 350 degrees Fahrenheit

The staff has also deleted the words "as
necessary” from §115 445(1), to remove the
redundancy from the introductory paragraph.
This was in response to a comment recewved
on another rule and needs to be changed for
consistency

GHASP and Sierra Club commented that re-
cords should be kept five years

The staff understands these concerns, how-
ever the five-year timeframe 1s for compliance
determination in permtting 1ssues The cen-
tral office file keeps records of violations for-
ever The two-year period s considered
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sufficient for a field investigalor to determine
the daily compliance for routine spot inspec-
tions as well as annualbiannual investiga-
tions.

PIAT and an individual stated that continuous
recording devices, which the proposal re-
quires for monitoring of the temperature in the
fountain solution, are unnecessary. Their as-
sertion is based on the fact that the tempera-
ture is critical to the printing process to
ensure quality. They recommended logging
once-a-shift instead.

The slaff agrees that continuous monitoring
of temperature may not be necessary, how-
ever, demonstration of compliance is a con-
cern and once-a-shift logging may be
inadequate. The staff believes requiring an
hourly record and keeping a temperature log
would be sufficient and has revised the rule
accordingly. However, it should be stated
again that EPA is working on finalizng the
CTG and if it requwres a more stringent re-
quirement than what the final version of this
rule contains, the TNRCC will be required o
modify the rule and impose the more strin-
gent requirements.

An individual stated that rules are needed
now to reduce emissions from marine and
dock hydrocarbons, and further delay is to-
tally unacceptable. Another individual agreed
with many of the changes, but urged that
more measures be included in the proposed
amendments to §§115.541-115.547 and 115
549, regarding Degassing or Cleaning of Sta-
tionary and Transport Vessels. Sierra Club
stated that most of the proposed revisions are
commendable, but they would certainly sup-
port even more stringent regulations Specifi-
cally, the degassing and cleaning rule was
critical and it should be adopted more quickly
because it has already been delayed for de-
cades. Salemco supported the rule as writen,
and wished it was more stringent

USCG slated that the marine VCS regula-
tions, which were developed n 1990, did not
address degassing and cleaning operations,
and thal addtional sludies to address techni-
cal and safety issues associated with these
operations would be required prior to applica-
tion of the VCS regulations to these opera-
tions This could be accomplished through
further studies with a private contractor or
alternately, through a joint industry/govern-
ment commitiee. Although USCG frmly be-
lieves that this subject required further study
prior 10 moving forward, the USCG reviewed
the proposed rule to ensure consistency with
existing regulations, policy, and sale maritime
practices.

The TNRCC worked with the USCG and af-
fected industries to develop an effective rule.
A joint industry/TNRCC committee was es-
tablished 1o address the degassing/cleaning
rule and every attempt was made to address
technical and safety issues The technology
used for vapor recovery for loading operation
can be transferred to degassing or cleaning
and would only requre USCG cenrtification
Studies to address technical and safety is-
sues would be more related to the USCG or
worker protection agencies.

ILTA members oouid not locate facilities in
the ports of Texas that would be able to meet

the slringent tank ship and barge VOC de-
gassing and cleaning requirement. They
stated that domestic and international com-

merce in petroleum and petrochemical prod-

ucts lo and from the ports of Texas could
come 10 a complete standstlill if the rule were
enacled. This rule should be tabled until in-
dustry and government conduct meetings to
determine how this emissions reduction lask
can be accomplished and to develop a rea-
sonable compliance schedule

There are at least five facilities in the Beau-
mont and Houston areas which are capable
of ship and barge degassing and cleaning,
afthough some madifications to the facilities
may be necessary.

Cost issues were considered in developing
these rules. A discussion group with affecled
parties was formed lo further refine the pro-
posed rules and an additional group with in-
ternational shippers was also formed to
continue discussion on whether there was
sufficient justification to regulate them.

CCA and Stolt stated that many terminals do
not have the abilty to accept vapors ashore,
that oceangoing ships are not equipped for
vapor return for tank cleaning, thal even if
vessels were properly fitted, virtually all
chemical manutacturers’ terminals do not al-
low tank cleaning while at berth, and that
most ships have portable tank cleaning ma-
chines that cannot be made ar-tight Stoht
commented that the rule would require con-
trol devices to be instalied on vessels o con-
trol emissions, and because of the numerous
chemical compounds that are handled on
parcel chemical ships, many of the gases
would have to be routed to a vapor recovery
system would be incompatible, thus increas-
ing the polential for an explosion at a termi-
nal

The purpose of this rule 1s to control a previ-
ously unconirolled source of emissions The
control can be done either on-board the ves-
sel or at the land-based facility. The obvious,
as well as safest, placement of emission con-
trol devices would be on land

Although there may be compatibilty problems
between cargos, these same compatibility
problems would have {o be resolved prior to
vapor recovery during VOC cargo loading,
which is now required in some cases

INTERTANKO questioned whether the regu-
lation would apply only to tank barges or to all
forms of tanker transportation. CCA stated
that these rules appear to target barges be-
cause they are cleaned at cleaning stations
which could with investment take the vapors,
where as, for nceangoing vessels, the infra-
structure is not in place.

The rules were proposed to cover all lorms of
marine transportation, however, more recent
nformation suggested that barges may be
the largest emission source category m the
marne area The oceangoing, self-propelled
marine vessels were exempted from the re-
qurements at the June 28, 1993, TACB
meeting untl further data 1s gathered A
workgroup of affected industry, envronmental
associalions, and staff have been meeting to
resolve this 1ssue

An individual stated that, based on his expen-
ence and industry understanding, the emis-
sions from the barge-cleaning faciiies should

be controlled, and they can be controlied for a
reasonable cost. The Marine Group stated
that results of evaluation at one of their facili-
ties resulted in an annual cost per ton of VOC
removed of $1,554ton for a 70% heat-
recovery thermal incinerator and $2,540/on
for no heat recovery. TCC and TMOGA rec-
ommended that this rule be written to be as
cost-eflective as possible. They also stated
until the stationary storage tank reaches a
significant size (1 million gallons), the cost to
control the VOC emissions exceeds
$10,0001ton.

The cost analysis data provided was used to
develop cost-effective thresholds for emission
control

Dow stated that TNRCC should evaluate the
need and benefit of regulations for degassing
and cleaning operations of these facilities

The TNRCC did a cost and benefit analysis
prior lo proposing the rule This rule will sub-
stantially reduce emissions and also obtain
credit for controlling previously uncontrolled
sources of VOC emissions

The Marnne Group commented that it was
premature to develop this rule pnor to devel-
oping loading rules, and that both rules
should be "linked", developed, and promul-
gated together TCC and TMOGA recom-
mended that this rule be delered and
developed during the regulatory development
process for manine loading/unloading

This rule will be “linked" to the marine loading
rules scheduled to be proposed later this fall
by having the same basic workgroup mem-
bers who will be developing similar control
strategies and comphance dates, however,
the decision lo proceed separately was made
by the TACB because of ndustry’s request to
delay the marne loading rules

The Marnine Group suggested that this rule be
subdvided into indwvidual parts such as VOC
storage tanks, VOC tank trucks, VOC rail
cars, VOC manne barges, and VOC ships
TCC and TMOGA recommended that this
rule be segregated into three distinct compo-
nents. stationary tank degassing, transport
vessel degassing, and marine vessel degas-
sing.

The rule has been segregated into distinctive
parts for the degassing and cleaning of sta-
tionary storage tanks, land-based transport
vessels, and marine vessels

Dow stated that the TNRCC should consxder
deleting the applicability of this regulation to
storage tanks

Stationary siorage tank emussions, when
properly reported in the Emissions Inventory,
will account for a significant amount of uncon-
trolled emissions in the Houston and Beau-
mont nonattanment areas Additionally,
future VOC reductions most likely will be re-
quired for these nonattainment areas to dem-
onstrate attainment.

Fina suggested that this rule be removed
from the Rate-of-Progress SIP because it du-
plicates the efforts put forth in Subchapter C:
VOC Transfer Operations-Loading and Un-
loading of VOC.
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The TACB directed that this rule to be part of
the Phase I rules. Since this rule has been to
hearing and testimony has akeady been re-
ceived and evaluated, it does not make sense
to delay its implementation.

INTERTANKO stated that the draft regulation
was only published in the Texas Register
and, therefore, there was little publicity and
circulation to all interested parties worldwide
Similarly, Stolt was unaware of the proposed
rules until the day before close of comment
period and requested the rules be considered
as part of the Committat SIP

Several meelings were held with local gov-
ernmental regional ar quality planning com-
mittees before the rules went to public
meetings in May. Public meetings were con-
ducted in Houston on May 10, 1993, and in
Beaumont on May 11, 1993, to obtain public
input before proposing the rules Newspaper
articles were written in the Houston and
Beaumont area newspapers and discussion
groups were being conducted with industry
representatives (TCC, TMOGA, Southwest-
ern Barge Co.) The staff published the pro-
posed rule on July 9, 1993, in accordance
with all requred State and federal requwe-
ments, and conduclted public hearings in
Houston on August 4, 1993, and in Beaumont
on August 5, 1993

INTERTANKO questioned whether this rule
would go beyond EPA and other state legisla-
tive requirements as related to degassing and
cleaning operations Ingram suggested a bet-
ter approach was for the TNRCC to achieve
its goals through the federal process TWOA
stated that both EPA and the USCG have
jurisdiction over the degassing and cleaning
of marine vessels either from the facility or
tank barge side; therefore, before the facilties
can comply with any rules promuigated by the
TNRCC, these Federal agencies must ap-
prove the type of system installed Babet rec-
ommended delaying the implementation of
the requirements to collect vapors from de-
gassing and cleaning operations of marine
vessels until the USCG and industry (through
the Chemical Transportation Advisory Com-
mitiee) have a chance to consder and de-
velop adequate safely requrements Fina
suggested that this rule is premature because
vapor recovery systems installed at manne
loading facilities must be approved by the
USCG.

EPA 15 late in producing gudance documents
and the USCG has not consdered
rulemaking in this area In order to take credit
toward and meet the 15% ROP SIP, Texas
does not have the luxury of wating for EPA or
USCG to develop guidance to control these
emissions and must develop ts own rules
now.

CCA stated that there is no study suggesting
a feasile technology to accommodate the
proposed requivements CCA was also con-
cerned that there exists a lack of concurrent
regulations (USCG, IMO, or other state) that
can be applied or compared to the proposed
rule. Additionally, CCA stated that the pro-
posed regulation was contrary 1o current reg-
ulations which only control specific lists of
VOC on loading, and the proposed regulation
provided criteria for all locations Stolt stated
that these rules are inconsistent with safety

regulations promulgated by the USCG, as
well as Classification Societies aid many ter-
minals themselves

Numerous studies have addressed vapor re-
covery systems for marine vessels. The tech-
nology exists; however, no one has applied
loading vapor control technology to control-
hng emissions during the degassing opera-
tions prior to cleaning. As addressed earlier,
Texas must act independently in order to
receive credit for significant reductions from
this totally uncontrolled source of emissions.
Nothing in the proposed rules contravenes
safety requirements, and instead, may help
establish more stringent requirements in a
relatively uncontrolied area.

Sierra Club supported the 1,000 galion limit,
but would support a lower limit of 500 gallons
in §115.541, concerning Emissions Specifica-
tions. GHASP recommended tanks down to
500 gallons be covered by the rule to maxi-
mize emissions reductions. Phillips stated the
minimum size of above ground storage tanks
should be set at 25,000 gallons. HMT sug-
gested that the 1,000 gallon nominal storage
capacity threshold may be overly restrictive
since California's BAAQMD revised their
Tank Cleaning Requrement, effective June 1,
1998, requiring tanks with a volume in excess
of 39,626 gallons to have emissions controls
for degassing if RVP 1s 0.5 psia or greater
TCC, TMOGA, Exxon, Amoco, and DuPont
BMT recommended that the proposed rule
mimimum stationary storage tank size be set
at one million gallons, based upon cost esti-
mations submitted with the testimony

Based on economic data submitted by TCC
and TMOGA, the threshold for stationary stor-
age lanks was increased to one million gal-
lons. Although this may seem lo be an
extremely large tank, only the vapors under
the floating roof are regulated.

‘'TCC, TMOGA, and Phillips recommended

that the minimum transport vessel size be
8,000 gallons, based upon cost estimations
submitted with the testimony DuPont BMT
stated that the minimum size for transport

vessels should be 10,000 gallons which .

would be consistent with NSPS Subpart Kb

With the modification to the definition of trans-
port vessel, which would include only land-
based vessels, a nommnal size of 8,000 gal-
lons would include most tank-trucks and all
raill cars Cost justification provided by TCC
and TMOGA also indicate that a level of
8,000 gallons is reasonable

Slar recommended that nominal storage ca-
pacity of underground storage tanks (UST) be
raised to 15,000 gallons, which woud be
compatible with UST regulations

Based upon the information provded by TCC
and TMOGA concerning above ground stor-
age tanks, a separate category for under-
ground storage tanks was deleted and one
requirement was applied to both above and
underground stationary storage tanks.

Exxon, Amoco, and Dow stated that the maxi-
mum allowable vapor pressure should be
changed from 0 5 psia to 1.5 psia for consis-
tency with the storage tank regulations con-
taned in Subchapter B. Salemco supports
the 0 5 psia vapor pressure limit as far and
reasonable.

There is a difference in control requirements
between the two subchapters, but this dis-
crepancy will be comrected by changing the
requirements in Subchapter B 1o 0.5 psia in
the next rulemaking which is scheduled for
later this fall. These rules will be compatible
well before the November 15, 1996, compli-
ance date of this rule.

TCC, TMOGA, and Dow recommended that
"true vapor pressure” be comrecled to "partial
pressure” which more accurately reflects the
objective of the rule, which is to control the
"partial" pressure of the contained gases.
USCG stated that true vapor pressure cannot
be used as a criteria for when a marine
vessel should be disconnected from the VCS,
but partial pressure of the cargo vapor is
appropriate EPA stated apphcabilty determi-
nations could be greatly Simplified by making
control required where the last material
stored had a vapor pressure grealer than 0.5
psia at an appropriate temperature.

The intent of this rule was to control the
gases within the vapor space above a certain
level (0.5 psia) The correct method of deter-
mining the pressure of a vapor is by calculat-
ing the partial pressure of the VOC within the
confined space. Since this rule affects large
vessels which normally have a small amount
of residual VOC liquid remaining, a change
has been added to clarify that the parlial
pressure is the determining factor for control
requrements.

TCC and TMOGA recommended that the ref-
erence to 009 pounds of VOC per 1, 000
gallons of VOC transferred be deleted since it
applies 1o gasoline terminal operations. Addi-
tionally, Dow and the Marine Group stated
that the meaning of "a level not to exceed
0.09 pounds of VOC from recovery system
vent per 1,000 galions (10.8 mg/fiter) of VOC
transferred” is not clear.

This reference does pertain to gasoline termt-
nals and it was deleted from the final text.

An individual stated that controls must reduce
hydrocarbons by at least 98%. HMT believed
that adoption of a 98% destruction efficiency
was consistent with EPA CTG on Above
Ground Storage Tanks (AST), and that it can
be readily accomplished without imposing a
burden on tank owners, or on the providers of
degassing services. Another individual, who
used 10 work in the industry, developed a
vapor control technique to contro! emissions
from barge cleaning. Salemco stated the effi-
ciency level of the vapor control system
should remain at 95%. Star recommended
that the control efficiency be lowered and/or
the allowable emissions be raised to allow
effective implementation of the control re-
quirement to the entire universe of tanks pro-
posed for regulation. TCC, TMOGA, Phillips,
Marine Group, and DuPont BMT recom-
mended that the vapor control system mini-
mum control efficiency be established at 90%
wstead of 95% because the same vapor re-
covery systems used during loading and un-
loading of VOC transport vessels will
normally be used in controling emissions
during cleaning or degassing operations.

The 95% control efficiency was originally pro-
posed because this level is considered rea-
sonable for a new rule. The 90% control
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elficiency was proposed many years ago be-
cause it'was considered reasonable at that
time Since nitrogen oxide (NO ) controls may
be important in the fulure, the lower control
efhciency of 90% was adopted since it would
not necessitate future revision should a fim-
ted combustion posture be required because
of NO  considerations.

HMT stated that §115 541(3) does not specit-
ically sfate if any leak testing would be per-
formed under vacuum conddions.

This sechon was changed to requwe only
sensory leak detecton methods of sight or
sound under vacuum conddions

Dow stated §115.541(3) should include the
words "avoidable leaks” which would make
both paragraphs consistent.

Changes were made 1o consistently reflect
~avodable leaks™ throughout this rule.

The Marine Group stated that the require-
ment for smeli, as part of the leak defintion,
should be deleted because the low odor
threshold of chemicals does not necessarily
represent a hazard or leak. TCC and TMOGA
recommended that the use of smell to define
an affected leak source is appropriate only to
sealed systems Because of the extremely
low odor threshold of many chemical and
petroleum substances, odors in the area of
cleaning and degassing operalions are nor-
mally present, requinng continuous emission
monitoring

Odor may not be a good indicator of a leak
and may be too subjective when dealing with
degassing and cleaning operalions. Refer-
ences to odor have been deleted from the
leak detection requirements.

The Marine Group stated that the monitoring
requirement for VOC leaks during marine
barge degassing and cleaning operation is
not necessary because the lines and barges
will be at a negative pressuwre TCC, TMOGA,
and DuPont BMT recommended that the sub-
sections dealing with “leaks™ be deleted be-
cause fugitive monitonng s for sealed
systems in pefrochemical process unts.
Since storage tanks are not sealed systems,
a different type of mondoring is necessary
because any trace of hquid VOC will almost
certainly result in the failure of the leak check
requirement. They suggested that maintain-
ng a negative pressure in the tank, which can
be monitored, and insuring that the connec-
tion from the storage tank to the control de-
vice is vapor-tight, will insure that the control
device is not bypassed.

A different type of mondoring was selected
because “leaks” apply to sealed syslems
The facility must monitor and ensure that
there are no avodable system maltunctions
and that all connections are secure

USCG stated that marine vessels must have
operational pressurc/vacuum (P/V) rehet
valves which allow the cargo tank to
"breathe” preventing overpressurization of the
cargo tank and siructural deformation to the
vessel. The Marine Group stated that main-
taming vapor tightness of marnne barges at all
fimes would mean that no cleaning could take
place, since there would be no means to
enter the cargo hold to remove the liquid

TCC and TMOGA recommended that the pro-
posed rule be clarified so that degassing
does not include the normal operation of sla-
tionary tanks’ ‘breathing” which occurs
around seals and roof vents when lanks’ lev-
els are cycled.

The proposed rule was addressing vapor-
tightness for transport vessels only. No refer-
ence was made lo slationary storage tanks
realizing that “breathing” loses were normal
However, a change wac mage to define
transport vessels as tand-based only (truck
and rail); therefore stationary storage tank
and manne vesse' "breathing™ should not be
affected.

TCC and TMOGA recommended that all ref-
erences to “refilling” should be deleted since
this rule applies to emissions generated dur-
ing vessel degassing or n the preparation
and cleaning of vessels.

All references to “refilling” were deleted

HMT requested clarification on what consti-
tutes the vapor space turnover for an AST in
§115.542 concerning Control Requwements
Is it the entire volume of the AST or just the
volume beneath the internal floating roof?

A vapor space turnover would be whenever
one volume of vapor under the floating roof
has been exchanged. This was clanfied in the
final rule.

The Marine Group recommended that the va-
pors shall be routed to the control device until
the barge is stripped hquid-free and a turn-
over of at least four vapor space volumes has
occurred.

This change was incorporated into the final
rule.

Bauguss stated that the vapors should be
routed o control devices until the barge 1s
stripped free of liquid and until gas concentra-
tions of 30% of the lower explosion limit (LEL)
are reached. The Marine Group proposed
that the option of slopping the turnover pro-
cess once the true vapor pressure s less
than 0.5 psia, or if the concentration is below
20% of the LEL for compounds stored within
the tanks. TCC, TMOGA, and DuPont BMT
stated that the rule shouid allow for a conver-
sion of a 0.5 psia partial pressure inlo a vapor
space concentration of 19,000 ppmv, or
34,000 ppmv, expressed as methane

Other methods reflecting 0 5 psia partial pres-
sure have been included in the final rule.
These equivalent measuremenis are 20% of
the LEL, and a vapor space concentration of
19,000 parts per milion by weight (ppmw),
expressed as methane or 34,000 ppmv

TCC, TMOGA, and DuPont BMT stated that
the rule should allow controls to be discontin-
ued once the partial pressure of VOC in the
vapor space is less than 0.5 psia, as long as,
at least four vapor volumes have been de-
gassed

This change was incorporated nto the final
rule.

TCC and TMOGA stated that the rule implies
that the other requrements of the regulation
(e g., fugitive emissions mondoring) are not
requwed once the vapor space YOC partial
pressure 1s below 0.5 psia

The exemption section states that whenever
the partial pressure 1s below 0. 5 psia, that
vessel is exempt from the requirements of
this undesignated head. Other requirements
from other undesignated heads may stilf ap-
ply at the facility.

Phillps was concerned that the "no leak" re-
quiements were oo resiriclive and llexible.
The Manne Group suggjested that a negatve
pressure within the barge should be equiva-
lent to vapor-tight

The leak requirements were amended so that
both concerns were reflected in the final rule.

The Marine Group suggested that the re-
quwement to have automatic closing lines be
deleted TCC and TMOGA slated that the use
of ittings which automatically close when dis-

. connected, should not be mandated because

this type of fiting is very expensive, unreli-
able in dity service, and only available in
hmited sizes

The requirement for automatic closing lines
was changed to requring the lines to be
“closed” when disconnected

TCC and TMOGA stated that since a small
amount of incidental leakage can be expecled
when the cleaning device is removed from a
transpoit vessel, the rule should be changed
to "mimimize” hquid dramnage from the degas-
sing or cleaning device.

The rule was changed to reflect this recom-
mendation

Fina suggested that the term “refilled” be de-
leted and the Marine Group proposed that the
reference to "loading lines” be deleted.

Changes were made lo consistently refiect
the deletion of “refilled” and “loading lnes”
throughout the rule

TCC, TMOGA, and DuPont BMT recom-
mended clanfication that this subsection does
not apply to process vessel degassing

Rule language was changed to reflect that
this rule shali apply to degassing during, or in
preparation of, the cleaning of all stationary
storage tanks, transport vessels, and marine
vessels

TCC and TMOGA pointed out that parts of
the text appear to be an accidental carry-over
from the loading/unloading rule language

All references to loading/unloading rule lan-
guage were deleted

GHASP stated that "substantially equivalent”
1s not defined, alternate conlrols should to be
equivalent, period.

These terms have the meanings commonly
ascribed to them m the field of air pollution
control, and the TNRCC does not beleve that
further definition 1s necessary

The Manne Group requested that the term
“significant odors™ in §115.544, concerning
Inspection Requwements, be deleted, since
the mere presence of an odor 1s not indicative
of a leak or problem.

Odor may not be an appropriate means of
leak detection for cleaning operations; how-
ever, “significant odors™ may be an indicator
of a malfunction This term was left in the
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Inspection Requirements to highlight the fact
that significant odors are not a normal condi-
tion and may be a violation of the §101.4,
concerning Nuisance Requirements.

TCC and TMOGA stated that immediately
discontinuing the degassing or cleaning oper-
ation because of a leak was an inappropriale
requirement. In some cases, this action may
create a safety hazard (for example, when
the vapor space is in the flammable range) or
in many cases this may actually increase total
emissions

For low-pressure and low-VOGC concentra-
tions similar to those normally present in de-
gassing or cleaning operations, more
emissions may result by shutting down the
operation to comect the leak than by main-
taining a negative pressure and continuing
operations The rule has been revised ac-
cordingly.

Bauguss stated that the LEL as determined
by a combustble gas indicator should be
allowed in lieu of the 0 5 psia partial pressure
test method in §115 545, concerning Testing
Requirements USCG stated that since the
percentage of LEL is a physical property that
can be easily measured by personnel at a
degassing/cleaning facilty, this may be a fea-
sible criteria for determining when the vessel
may be disconnected from the VCS The Ma-
rine Group recommended that a new autho-
rized test method of determmnation of the
percent of LEL be added.

LEL was added as a method to determine
compliance.

HMT requested Procedure 4 3 3, Soap Bub-
ble Test, be acceptable in eu of Method 21
for determining leaks In flex-hose.

This method was not considered appropnate
and was not included as an approved test
method

Salemco stressed that the clearung industry
can live with a requirement of 10-100 ppm
around the cleaning systems, manholes, pip-
ing, hoses, etc Salemco suggested that a
Flame lonization Detector be the detection
device used to determine comphance with the
0 5 psia md. Marathon stated that the deter-
mination of 05 psia 1s tme consuming, not
practical for field implementation, and a fugs-
tive monitoring-type determination should be
made an option TCC, TMOGA, and DuPont
BMT stated that the use of portable combusti-
ble gas deteclors for leak detection 1s not
appropriate for the mobile field equipment
used to desludge and clean siationary stor-
age fanks.

Portable combustible gas detectors were not
consdered necessary and will not be in-
cluded as an approved test method

USCG slated that Test Method 21 was not
practical for marine vessels, and suggested
that the cargo tank pressurization method de-
scribed in 40 CFR, §61 304(f) be used in-
stead

This change was made to the approved test
methods

The Marine Group recommended that the "as
necessary” at the end of §115 545(1) be
deleted or added to the remainder of the test
methods

"As necessary” was deleted to maintain con-
sistency with language used throughout other
portions of this regulation.

The Marne Group recommended that
§115.545(5) be deleted, as it only apples to
bulk terminals

This rule may impact gasoline terminals and
may be required for ther use, therefore, it will
remain in the st of approved test methods.

The Marine Group recommended that
§115 545(6) be deleted, since they proposed
the elimination of VOC leak detection.

This rule may impact other facilities and may
be required for ther use; therefore, it will
reman in the hist of approved test methods

TCC and TMOGA recommended that the use
of facility records or process knowledge be
allowed as an acceptable means of demon-
strating compliance with the rule, thereby
avoid conducting unnecessary and expensive
laboratory tests when published information
or facility records clearly establish compli-
ance with the rule.

Unless a method exists which i1s published,
precise, and reproducible, i 1s not considered
an approved test method |If companies be-
lieve that facilty records or process knowl-
edge can substitute for a test method, they
may apply to the Executive Director for using
this as an alternate method

TCE commented that at least fve years of
records are necessary to properly inspect for
a facilty for comphance in §115.546, con-
cermng Monitoring and Recordkeeping Re-
qurements The five-year timeframe was
supported by GHASP and the Sierra Club. An
individual cizen stated that all records must
be kept six years in order to reflect a five-year
compliance timeframe.

The five-year timeframe 1s used for comph-
ance determination used in permitting issues
The central office file keeps records on facili-
ties forever The two-year perod 1s consid-
ered sufficent for a field investigaior to
determme the facity's daily comphance with
applicable rules for routine spot inspections
and to conduct annualbiannual investiga-
tions

The Marnne Group recommends that the re-
qurement for maintaining daily records be
changed to monthly records

Records must be kept on individual activities
performed at the time (daily) they are being
performed and no change to the proposed
language is necessary

TCC, TMOGA, and DuPont BMT stated that
the recordkeeping requirements are exten-
sive, yet they are wrelevant to achieving emis-
sion reductions, and add nothing to the
enforceabilly of the rule's specific require-
ments

Recordkeeping requirements must be exten-
sive n order to determine what transprred at
a facility when an investigator needs to make
a comphance determmation after the fact Al-
though recordkeeping does not directly
achieve emissions reduction, it 1s the only
means of demonstrating the actual operating
condtions which can then be used to calcu-
late the emussions

Exxon Chem stated that fugtive emissions
leak detection requwements of this section
are outhned in Subchapter D.

All approved test methods which may be nec-
essary for a facilly to demonstrate comph-
ance with the rules are provided in each
undesignated head. Test methods are not
required provided compliance can be demon-
sirated by other authorized means.

Star recommended that “to determine btreak-
through® be deleted to conform with
§115 216(a)(2)(C).

This phrase was deleted in the final rule

EPA stated recordkeeping requirements
should be expanded to include leak inspec-
tions and repars required under §115.544

An addttional paragraph was added to reflect
these new requirements

TCC and TMOGA suggested that monitoring
requirements for carbon adsorption systems
spectfied under the Benzene-Wasie NESHAP
rule (40 CFR, §61.354(d)) be authonzed
which will miimize the potential for two dif-
ferent monitoring requirements to affect the
same activity.

This change was made since the intent of the
rule 1s to insure an EPA approved method 1s
used and to minimize the number of require-
ments, where possible

The Marine Group suggested that the amount
of liqud VOC contained in each barge be
recorded rather than the total VOC contained
in each barge.

The intent was to keep records on the
amount of hqud VOC contained, since this
fluid wili determine the maximum partial pres-
sure to be exerted within the vessel. The rule
has been revised accordingly.

TWOA stated that the exemption of ships and
barges from vapor control requirements In

§§115211, 115212, 115214, 115216,
115217, and 115 219 1s inconsistent with the
proposed §§115.541, 115 542,

115 544-115.547, and 115.549, which require
degassing and cleantng to be conducted in a
vapor-ight environment wrh vapor recovery
capabilty

The exemption of ships and barges from tne
requrements of §§115211, 115 212,
115214, 115216, 115217, and 115.219 was
made by the TACB when the marine loading
rules were moved from the core rules. The
§§115211, 115214, 115216, 115217, and
115219 exemption for marine loading/un-
loading will be proposed for deletion fater this
fall, thus eliminating any inconsistencies

Chevron, Fina, and Amoco Chem recom-
mended thal vacuum trucks be exempted
from the proposed defintion of transport ves-
sel

Salemco staled that vacuum trucks are com-
petitors of high-tech cleaning systems and
should be bound by the same rules. Fina
suggested that the exemptions be expanded
fo include those delivery vessels (especially
tank-trucks) which may be handiing low
throughputs at infrequent intervais.

The TNRCC agrees that vacuum trucks
should be excluded from the delinition of
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transport vessel and has revised the defini-
tion accordingly.

HMT questioned whether the exemption for
degassing ol vessels less than 0.5 psia
applies to ASTs. EPA suggested that vessel
exemption determinations can be simphfied
by using the vapor pressure of the last stored
malterial, if less than 0.5 psia. TCC and
TMOGA recommended adding another ex-
emption which would exempt storage tanks
which contained or maintained liquid phase
VOC with a frue vapor pressure less than or
equivalent to 1.5 psia consistent with the pro-
visions of Subchapter B.

This rule was established to control a vapor
space partial pressure of 0.5 psia or greater
Since these operations normally have only a
small amount of liquid involved, and normally
large vapor space volume, the rule remains
unchanged. Inconsistencies with Subchapter
B are scheduled to be corrected this fall when
the Phase i rules are proposed.

Fina suggested that the exemption for man-
tenance/reparrs to be completed within seven
days is unreasonable and costly. Due to the
infrequent shutdown of tanks, all necessary
maintenance, seal replacements, and clean-
ing activities will be performed while the tank
is down, even if these items were not the
primary cause of ils removal from service
Star recommended that storage tanks emp-
tied and degassed at a frequency equal to or
greater than five years be exempted from
regulation under this section. Star stated # is
extremely unlikely that excessve emussions
would result from degassing these tanks once
ever ten years, or even once every five years
DuPont BMT proposed that the exemption
allow a wider range of tank maintenance ac-
tivities 1o occur and also extend the time limit
on completion to 30 days. TCC and TMOGA
recommended the exemption be expanded to
include a wider range of tank maintenance
activities since these activities would result in
mimmal emissions if they are conducted with-
out opening the tank for clewning or entry

The purpose of this exemption 1s only to allow
limted maintenance or repair without degas-
sing Extended maintenance or infrequent
cleaning of the tank is not germane to reduc-
ing the amount of uncontrolled emissions

Star recommended that all vessels with a
nominal storage capacity equal to or less
than 15,000 gallon be exempt. TCC, TMOGA,
and DuPont BMT recommended the exemp-
tion level reflect 8,000 gallons for transport
vessels and one million gallons for stationary
storage tanks.

The exemption level of 8,000 gallons for
transport vessels and one million gallons was
based on cost estimation data which reflect a
reasonable cost.

The Marine Group proposed a new exemp-
tion which allows the degassing of damaged
barges, where on-board vapor recovery sys-
tems are not operable, or where vapor recov-
ery on a non-vapor recovery barge is not
feasible.

An exemption for those marine vessels which
are damaged and cannot be degassed and
cleaned using normal procedure was logical,
provided all means available are utihzed to

minimze uncontrolled VOC emissions, and
has been added to the rule.

TCC, TMOGA, Sterling, Amoco Chem,
Exxon, Exxon Chem, Chevron, Fina, Philiips,
and the Marnne Group recommended that the
compliance dated be extended until Novem-
ber 15, 1996, 10 conform with the latest statu-
tory complance for the ROP SIP
requirements under §115 549, concerning
Counties and Comphance Schedules This
will allow as much time as possible for indus-
try to comply because of the planning, acqui-
sition, construction, and shakedown times
requred Southtec stated that the proper de-
sign, construction, and permitting of cleaning
and degassing facilities requires a mimimum
of two years. Bauguss stated the compkance
date should be delayed to December 31,
1996, to allow for the time required to plan
and implement facility changes required
TWOA stated that these rules should be de-
layed until the USCG has the opportunity to
review the proposed rules, and EPA issues
s anticippated VOC Rules for Marine Vessel
Loading Operations. Ingram beleves that the
implementation should be tied to the federal
regulations for vapor recovery dunng trans-
fers which i1s December 31, 1996 TCE stated
that under no crcumstances should the
TNRCC delay development or implementa-
tion of rules for any major source of pollut-
ants.

The comphance date was extended to No-
vember 15, 1996. Industry will then be af-
forded sufficient time to plan and implement
facility changes required by this rule and also
to couple tims requirement with the future
marine loading rule, to standardize control
equipment, and to minimize cost. The comph-
ance date can not be extended past Novem-
ber 15, 1996, and still take credt toward the
15% ROP reductions, therefore, waiting for
EPA or the USCG to develop rules or extend
compliance to December 1996, is not possk
ble.

CCA and Ingram were concerned about
salety and fratning aspects this rule would
require

The staff is very concerned with the safety
issue, however, we see no need to direcl
what sort of traning 1s required by vessel
owners and facilty operators to implement
this rule. This 1ssue rests with individual com-
panies to develop and implement training ap-
phcable to their own actwities.

HMT stated that there are no specific guide-
lines or requirements for permiting and ap-
proval of degassing equipment

The staft has been working with the Air Per-
mits Dwvision to streamline the requirements
for degassing/cleaning equipment Every ef-
fort will be made to inswe that a standard
exemption or standard permit will be applica-
ble for the required control systems/equip-
ment

Ingram commenied that the emissions inven-
tory data used to develop this rule was over-
stated and should be reviewed prior to
implementation of the rule The Marine Group
slated that an Emissions Inventory error re-
duced the significance of the barge cleaning
source category dramatically, such that this

rule should be postponed to the "Commuital
Rules”

The Emissions Inventory stalf worked with
the affected facilities in order to obtain an
accurate inventory. Several marine cleaning
facilities have not been included in the 1990
Base Year Inventory because they were not
consdered major sources A complete reas-
sessment of the calculation methodology was
made The estimated emissions from this
source category remain a significant uncon-
troilled emissions category which is appropri-
ate for regulation

Stolt stated that it is unlikely that terminals
would install vapor control devices for the use
of vessels at the terminal because of potenhal
legal habilities associated with accepting de-
gassing/cleaning vapors from a transport ves-
sel and the increased potential for explosions
Stolt stated that many transport vessels will
simply choose to degas and clean their ves-
sels in deep water rather than install the
proposed controls.

The staft is concerned with the safety aspects
of uncontrolled venting of hydrocarbon emis-
sions n the vicimty of population centers,
resdential areas, schools, and health care
faciities 1f a shore-based facilty will not ac-
cept the VOC emissions, then the vessel will
have to maintain "vapor-ught™ tanks until a
surtable location can be found

The EPA commented that the TNRCC should
show the specific assumptions regarding the
reduction credit clamed under this proposal

Assumptions regarding the reduction credit
have been added to the SIP document.

EPA commented that the utiity engines pro-
posal does not allow two years from time of
adoption until the effective date of the new
emission standards The two years of lead
time s required under §209(e)(B)(n) of the
FCAA

The TNRCC has changed the effective date
of the rule to January 1, 1996, to comply with
FCAA requirements

EPA commented that the TNRCC should
specify the reductions anticipated per engine
and the expected rate of turnover n the en-
gine inventory

The TNRCC used maternal prepared by the
CARB to estimate emission reductions from
the utiity engine rule. The anticipated reduc-
tions per engine are 20 to 24 pounds of VOC
over the hfe of the engine. The Califormia
matenal estimated an inventory turnover of
20% per year This information has been
added to the SIP document

The Sierra Club stated that the rule contains
too many exemptions and some should be
eliminated

The one exemption in the rule allows fire,
police, and similar organizations to purchase
non-certified equipment when certified equip-
ment 1s not availlable and the sole use of the
equipment is for response o emergencies.
The TNRCC believes this 1s an appropriate
exemption and has not changed the rule

The TCC/TMOGA, et al, stated concern
about the effect of §115910 on the ERP
established by the FCAA §112(1)(5) Several
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member companies acting in compliance with
the law and EPA's implementing regulations,
are in the advanced stages of implementing
early reductions programs, with expected
completions by January 1994. These compa-
nies are now concerned that adoption of
these rules could interfere with the mutual
benefits sought to be achieved by their cre-
ative and voluntary elforts to achieve early
reductions. The TCC/TMOGA, et al, there-
fore, urged TNRCC to adopt a new
§115.910(c) to allow sources or activities oth-
erwise subject to the new requirements of
Chapter 115 to comply instead with the re-
quirements set out by perm#t in accordance
with its early reduction petition.

DuPont-Beaumont believed that additional
language was needed to allow for approval of
innovalive control strategies by the Deputy
Executive Director of the TNRCC without a
SIP revision. Clean Texas 2000, Pollution
Prevention Programs, and voluntary release
reduction goals have or will achieve a signifi-
cant amount of VOC reductions. None of
these programs have been accounted for in
meeling the requirements of the 15% ROP
SIP. In addition, facilities participating in the
ERP will be penalized by this proposed regu-
lation, therefore, added flexibility is needed to
allow industry to find mnnovalive and cost-
effective control strategies to meet the 15%
ROP SIP.

The SETRPC and Star Enterprise Port Arthur
stated that Beaumont/Port Arthur needs an
alternate means of control to be able to use
other voluntary reductions under NO RACT
rules, Benzene NESHAPS rules, the EPA
33/50 project, the TNRCC Clean Industries
2000 project, and the Maximum Availlable
Control Technology (MACT) Voluntary reduc-
tion rules.

TCE stated that alternate controls for reduc-
ing air poliutants must be equal to the control
method for which they are substituting, other-
wise this rule is another loophole allowing
higher levels of emissions.

The EPA commented that several companies
in Texas ozone nonattainment areas have
applied for early reductions under §112 of the
FCAA (HAP ERP) wherein they receve a six-
year extension of the MACT requirementis,
provided their controls will control their HAPs
to at least the 90% level. The EPA recom-
mended that we consider giving exemptions
or compliance extensions in §115930 from
the ROP RACT for sources that have ap-
proved early reduction applications They do
not believe that the ROP RACT reductions
would be significanlly greater than the 90%
reductions required for the early reductions
program, and this may also give a greater
incentve to industry 1o make early HAP emis-
sions reductions.

The TNRCC agrees that there should be
some consideration, etther through exemp-
tions or compliance extensions, given to com-
panies that make early reductions under §112
of the FCAA in lieu of requirnng them to im-
pase 90% early reduction control and greater
than 90% VOC RACT control simultaneously.
The TNRCC also agrees that other innovative
voluntary reduction programs shouid be re-
viewed for similar consideration However,
neither an exemption nor a comphance exten-

sion was originally proposed with this
rulemaking package. Therefore, to allow ior
adequate public review and comment, these
suggestions should be resolved in a forum
separate from this rulemaking.

The TCC/TMOGA, et al, stated that the
AMOC SIP revisicn process has substantial
"transactional” costs associated with t which
are borne by private and public resources
These costs will render the AMOC option
meaningless in practice to those who will
need to use cost-effective approaches to
achieve the ROP SIP rule mandates. The
TCC/TMOGA, et al., further stated that EPA
is like the rest of the universe in that it has
limited resources Those resources are going
o be seriously taxed when it has to approve
an estimated 3,000 Tile V permits over the
next several years. The EPA has the option
to decide whether # wants to spend those
resources reviewing permits, reviewing basic
SIP submittals, or audting every state AMOC
decision Dual agency review of AMOC deci-
sions prior to therr effectiveness is a waste of
whoever's resources are being spent, and
effectively destroys the value that the AMOC
process provides to this overall rulemaking
effort.

The TNRCC agrees that there are substantial
"transactional” costs associated with the
AMOGC SIP revision process, much ot which
15 borne by the public agencies such as
TNRCC and EPA Aliowing the Executive Di-
rector to approve AMOC requests will signii-
cantly reduce the transactional costs and
approval time requirements associated with
the AMOC approval process. The TNRCC s
seeking grant funds 1o develop replicable pro-
cedures for AMOC approvals as soon as pos-
sible. Replicable procedures will further
reduce the transactional costs and approval
time requrrements

The TCC/TMOGA, et al., stated that Nueces,
Gregg, and Victona counties should be added
to §115910(b) because they are not ozone
nonattainment counties This would allow the
TNRCC more flexibility and not mandate any
particular result in any particular case It
would also prevent excessively costly and
environmentally unnecessary apphcation of
extremely stningent Chapter 115 require-
ments.

The TNRCC removed Hardin and Montgom-
ery counties from §115910(b) simply be-
cause they are ozone nonattainment counties
and the exemption was no longer valid The
TNRCC can not add Gregg, Nueces, and
Victoria counties to the list at this tme be-
cause ther addtion has not receved public
review and comment On the other hand, not
adding these counties merely maintains the
status quo, because no addiional rules have
been adopted in those counties under which
they could claim the exemption

The TCC/TMOGA, et al , stated their opinion
that EPA 1s concerned about the possibilty of
abuse by the TNRCC on the question of
"substantial equivalency” regarding AMOC
TCC/TMOGA, et al , believes that there 1s no
reason that the TNRCC would abuse AMOC
determinations, because the state must ult-
mately ensure attainment of the National Am-
bient Air Qualty Standards (NAAQS), or risk
substantial sanctions from EPA  The
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TCC/TMOGA, et al., further slated that EPA
has the ability to correct abuses without re-
viewing each AMOC decision as a SIP revi-
sion. If EPA believes that the discretionary
authorty vested i the TNRCC under
§115910(a) is undermining NAAQS, then it
may seek a revision of the SIP under the
FCAA §110(a)(2)(H).

The TCC/TMOGA, et al, staled that EPA has
recently indicated a willingness to bow out of
the "AMOC as SIP revision" business, if
TNRCC were to adopt, as yet undefined,
"replicable criena” for approving an AMOC
The TCC/TMOGA, et al , feels this i1s incon-
sistent with what it believes 1s EPA’s position
that the FCAA fiatly prohibits AMOC unless
processed as a SIP revision

The TCC/TMGGA, et al., stated that while
they appreciate the TNRCC and EPA interest
in developing replicable procedures for
AMOC determinations, they do not believe it
15 necessary nor do we have the time to
develop such procedures. The procedures
development process would not lkely be
completed by November, 1996, and most cer-
tainly could not be completed in time to pre-
sent itself as an opiion for companies as they
begin ther plans to meet the November 1996
compliance date. Given that site-specific Iit-
eral apphcation of some of the new require-
ments will impose control costs, in dollars per
ton, far in excess of levels even imagined just
a year or two ago, many companies will have
to rely on the AMOC option That option is
effectively foreclosed by the current need for
a second (EPA) layer of review.

The TNRCC agrees with the TCC/TMOGA, et
al, posttion that while there I1s the possibility
of abuse on the question of substantial equiv-
alency, the TNRCC would have no reason to
abuse the AMOC process. The state s
charged with ensuring that the NAAQS are
attamned, and any abuse on the pant of
TNRCC would likely result in sanctions from
EPA To minimize the potential for abuse, the
TNRCC s seeking grant funds to develop
replicable procedures for AMOC approvals as
soon as possible

The TCC/TMOGA, et al, stated that
§115910(a) should ehminate the need for
EPA approval of requests for alternate means
of control (AMOC) as an unnecessary proce-
dural burden for both EPA and industry They
cted a recent AMOC effort which led to a
delay in excess of one year and involved
emissions of only one t{on per year. Exxon
supported §115.910 as a means to stream-
line the process of AMOC approval while
achieving equivalent emissions reductions

The TCC/TMOGA, et al., presented ther
case regarding US v General Motors Cor-
poration (GM) (702 F Supp 133 (ND Tex
1988)) in 1985 in which, under an AMOC
provision virtually «entical to §115.910(a),
GM obtained TACB approval of an AMOC
EPA went to District Court with a complaint
that the AMOC was not effective because it
had not been approved as a SIP revision The
couris decided that when a provision which
allows case-by-case AMOC s built into the
SIP, it is not a SIP revision each time an
AMOC 1s approved In the court's words, "An
AMOC issued under the VOC portion of the
Texas SIP 1s an implementation of the SIP,




not a modification " The TCC/TMOGA, et al ,
stated that the question the Executive Direc-
tor must answer is simple’ "Will VOC emis-
sions with the AMOC be less than or equal to
emissions resulting from complying with the
otherwise applicable rules?"

The TCC/TMCGA, et al., stated that the most
important facts of the GM issue are that the
underlying AMOC provision (a previous
§115.401(a)) did not require any EPA involve-
ment in AMOC decisions by the TNRCC, and
that EPA had approved this provision as part
of the SIP. Since GM had obtained an AMOC
and was complying with it, EPA could find no
literal SIP violation, instead, it argued that the
AMOC was not effective because it had not
been approved as a SIP revision. For this
reason, TCC/TMOGA, et al., stated that the
GM case is important for its conclusion that
nothing in the FCAA compels EPA to treat
AMOCs as SIP revisions

The TCC/TMOGA, et al , therelore, requested
the TNRCC to stand up to the EPA disap-
proval threat and, if necessary, make EPA
again try to defend its position.

GHASP stated that the EPA role in approving
an AMOC equivalency should be kept in the
rule. In addition, GHASP and the Sierra Club
believe the TNRCC must mandate any re-
quest for alternate conirols to have public
nolice and provide opporiumity for public
meetings and/or hearings

EPA emphatically stated that they will not
approve this change to §115 910(a) of the
SIP. The EPA believes that thew approval I1s
necessary when a facility requests 1o use an
alternate method of control that is not specifi-
cally allowed in the SIP. The EPA approval 1s
not necessary only it there 1s a replicable
procedure for approval of AMOCs contained
in the rule.

The TNRCC agrees that eliminating the EPA
approval of AMOC would eliminate a signifi-
cant delay in the processing and approval of
AMOC. A large portion of the delay is due to
the public notification and hearing process
The TNRCC believes, on the other hand, that
the public notification and hearing procedures
are importani aspects of the SIP process,
including RACTs or AMOCs, which must be
carefully considered

The TNRCC essentially agrees with the argu-
ments presented by the TCC/TMOGA, et al ,
and will leave the rule language as proposed
in §115.910(c) In order to demonstrate an
acceptable method for analyzing and approv-
ing AMOC requests, the TNRCC is seeking
grant funds to develop replicable procedures
for AMOC approvals as soon as possible

The EPA stated thal several companies in
Texas ozone nonattainment areas have ap-
plied for early reductions under §112 wherein
they receive a six-year extension of the
MACT requirements provided thew controls
will control ther HAPs to at least the 90%
level. The EPA recommended that we con-
sider giving exemplions in §115 910 or com-
phance extensions in §115 930 from the ROP
RACT for sources that have approved early
reduction applications They do notl believe
that the ROP RACT reductions would be sig-
nificantly greater than the 90% reductions re-

quired for the early reductions program, and
this may also give a greater incentive to in-
dustry to make early HAP emissions reduc-
tions.

The TNRCC agrees that allowances, either
exemptions or comphance extensions, should
be consdered for companies making early
reductions under §112 of the FCAA n lieu of
unfarrly requiring them to impose measures
with 90% early reduction control efficiency
and greater than 90% RACT conirol effi-
ciency simultaneously. However, neither an
exemption nor a comphance extension was
originally proposed with this rulemaking pack-
age. Therefore, to allow for adequate public
review and comment, this suggestion should
be resolved in a form separate from this
rulemaking

GHASP and the Sierra Club were opposed to
industries not being required to submit com-
pliance plans under §115 932 unless asked
by TNRCC The Sierra Club stated that this
practice will place a heavy burden on the
agency and deny the public general accessi-
bility to vial information

HL&P and Exxon-Baytown supported the lan-
guage in §115 930 and §115 932 as a means
to minimize unnecessary paperwork and give
sources more flexibilty in achieving compl-
ance

The TNRCC inthated this change to the ruie
n an attempt to mimimize the paperwork bur-
den dunng the short period of ime available
to implement the VOC RACT controls and
meet the deadlines of the 15% ROP SIP
Industry will still be required to develop the
plans for TNRCC review, and the public will
have accessibilty 1o the plans However, the
TNRCC Compliance staff will be able to focus
ther efforts in a more efficient manner, by
only asking for comphance plans from source
categories they are preparng 1o inspect,
rather than receiving a mass submission

Exxon-Baytown strongly supported §115 940,
as it will allow the TNRCC to integrate poten-
tially conflicting programs to avoid unneces-
sary burdens on regulated community while
achieving the same level of emissions con-
trol

The TCC/TMOGA, et al , supported the intent
of §115.940 but suggested that the last sen-
tence 1s in error and should refiect the oppo-
site situation as proposed. They proposed the
rewording "The Executive Director mav also
make a similar equivalency determination that
comphance with appropriale provisions of this
chapter shall be deemed comphance with an
equivalent EPA program "

The EPA stated that the intent of elminating
duplcative state and EPA requirements in
§115.940 1s admwrable However, they can
not legally allow the state to supersede a
portion of its SIP without a SIP revision dem-
onstrating that use of the Federal rule in lieu
of the state rule will not result 1n state rule
relaxation and a corresponding enussions In-
crease The EPA commnted o work with the
state and industry on a case-by-case basis as
future federal rules are promulgated in order
to resolve conflicing requirements between
state and tederal rules One area which might
ofter some rehef 1s §112(l) of the FCAA,

* Adoplcd Sections

which allows that where some requirements
of the proposed ROP RACT are similar to
requirements in the Title Il emissions stan-
dards being developed, "dual regulation” may
be avoded if a state demonstrates that the
state rule is as stringent or as equivalent to
the corresponding Federal progra