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proclamations.
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ions, opinions, and open records decisions.

Secretary of State - opinions based on the clection
laws,
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Emergency Sections - scctions adopied by stale
agencies on an emergency basis.

Proposed Sections - scctions proposcd for adop-
tion.

Withdrawn Sections - scctions withdrawn by state
agencies from consideration for adoplion, or automati-
cally withdrawn by the Texas Register six months after
the proposal publication date.

Adopted Sections - scctions adopted [ollowing a
30-day public comment period.

Open Meetings - notices of open meetings.

In Addition - miscellancous information required to
be published by statule or provided as a public service.

Specific explanation on the contents of cach section can
be found on the beginning page of the scction. T'he divi-
sion also publishes cumulative quarterly and annual
indexes 10 aid in rescarching material published.

How to Cite: Matcrial published in the Texas Register
is refercnced by citing the volume in which the docu-
ment appears, the words “TexReg™ and the beginning
page number on which that document was published.
For example, a document publishad on page 2402 of
Volume 18 (1993) is cited as follows: I8 TezReg 2402.

In order that readers may cite malgrial more casily,
page numbers arc now written as citations. Example: on
page 2 in the lower-lcft hand corner of the page, would
be writien 18 TexReg 2 issuc date,” while on the oppo-
sile page, page 3, in the lower right-hand corner, would
be wrillen “issue date 18 TexReg 3.

How to Research: The public is invited to rescarch
rules and information ol interest between 8 u.m. and §
p.m. weekdays at the Texvas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Ausiin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, scction numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all tinal state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code. Emer-
gency rules, which may be adopted by an agency on an
interim basis, are not codificd within the TAC. West
Publishing Company, the olficid pubhisher of the TAC,
releases cumulative supplements to cach pnnted vol-
ume of the TAC twice each year.

The TAC volumes are arranged into Titles (using
Arahic numerals) and Parts (using Roman numerals),

The Office of the Secretary of State does not discriminate on the basis of race color. national ongin. sex, religion, age or disability 1 empl or the p

The Titles arc broad subject categorics into which the
agencics are grouped as a matter of convenience. Each
Part represents an individual statc agency. The Official
TAC al<a is available on WESTLAW, West's computer-
ized legal rescarch service, in the TX-ADC database.
To purchase printed volumes of the TAC or o
inquire about WESTLAW access o the TAC call West:
1-800-328-9352,
The Tides of the TAC, and their respective Tille
numbers are:
1. Administration
4. Agriculture
7. Banking and Sccuritics
10. Community Development
13. Cultural Resources
16. Lconomic Regulation
19. Education
22, Examining Boards
25. Health Scrvioes
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finanoe
37. Public Safcty and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach section is
designaled by a TAC number. For example in the
citation 1 TAC §27.15:

| indicales the tide under which the agency
appears in the Texas Administrative Code; TAC stands
for the Texas Administrative Code; §27.15 is the sec-
tion number of the rule (27 indicates that the seclion is
under Chapter 27 of Tide 1; 15 represents the individ-
ual section within the chapter).

How to update: To find out il a rule has changed since
the pubhication of the current supplement to the Texas
Administrative Code, plcasc look at the Table of TAC
Titles Affected. The rable is published cumulatively in
the blue-cover quarterly indexcs to the Texas Register
(January 22, April 16, July 13, and Oclober 12, 1993).
In its sccond issuc each month the Texas Register
contiins a cumulative Table of TAC Titles Affscted for
the preceding month I a rule has changed during the
imec period covered by the table, the rule's TAC
number will be printed with one or more Texas
Register page numbers, as shown in the following
cxample.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Partl. Texas Department of Human Services

O TAC§3.704...... 950, 1820

‘The Table of TAC Titles Affected is cumulative for
cach volume of the Texas Register (calendar year).

Update by FAX: An up-lo-dale Tabls of TAC Titles
Affecied is available by FAX upon request. Please
specily the state agency and the TAC number(s) you
wish to update This service is free 10 Texas Register
subscribers. Please have your subscription aumber
rcady when you muke your request. For non-
subscribers there will be a fee of $2.00 per page (VISA,
MasterCard). (512) 463-5561.
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Name: Gary Garner
Grade: 8

School: T.H. McDonald Middle School, Mesquite, ISD
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Name: Marshawn Bergin

School: T.H. McDonald Middle School, Mesquite ISD




Name: Nicky Black
Grade: 8 ,
School: T.H. McDonald Middle School, Mesquite ISD
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The Governor

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders issued by
the Govemor of Texas. Appointments and proclamations are also published. Appointments are published in
Chronological order. Additional information on documents submitted for publication by the Governor's Office can be
obtained by calling (512) 463-1828.

Appointments Made November
3, 1993

To be Commissioner of Insurance for a
term to expire February 1, 1995: J. Robert
Hunter, P.O. Box 149104, Austin, Texas
78714. Mr. Hunter is being appointed to a
new position pursuant to Chapter One, In-
surance Code, 1. 33A.

Issued in Austin, Texas, on November 12,

1993.
TRD-9332162 Ann W. Richards
Govemor of Texas
¢ ¢ ]

¢ The Governor  November 23, 1993 18 TexReg 8637
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 30. Young Farmer
Loan Guarantee Program

Subchapter A. General Proce-
dures
o 4 TAC §30.6

The Board of Directors of the Texas Depart-
ment of Agriculture Finance Authority (TAFA)
of the Texas Department of Agricutiure pro-
poses an amendment to §30.6, concerning
the consideration of applications for loan
guarantees Section 30 6(f) currently provides
for an appeals process whereby applicants
may seek review of demials of loan guarantee
applicatrons. The amendment deletes the ref-
erences to an appeals process. The amend-
ment is proposed to make the applications
process more efficient.

Robert Kennedy, deputy assistant commis-
sioner for agncultural finance, has determined
that for the first five-year period the section 15
in effect there will be no iiscal implications for
state or local government as a result of en-
forcing or administering the seclion.

Mr. Kennedy also has determined that for
each year of the first five years the section is
in effect the public beneft anticipated as a
result of enforcing the section will be more
efficient functioning of the loan guarantee ap-
plications process. There will be no effect on
small businesses. There 1s no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Robert Kennedy, Deputy Assistant Com-
missioner for Agricultural Finance, Texas De-
partment of Agricuture, P O. Box 12847,
Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of
publication of the proposed amendment in the
Texas Reguster

The amendment is proposed under the Texas
Agriculture Code (the Code), §253.007(e),
which provides the Board of Directors of the
Texas Agricultural Finance Authorty with the
same authorty in administering the Young
Farmer Loan Guarantee Program as it has in
administering programs established by the
board under the Code, Chapter 58, and the
Code, §58.022, which provides the board with
the authority to adopt rules and procedures
for administration of its programs.

The sections which will be affected by the
amendment include Chapter 253 of the Code.

§30.6. Filing Requirements and Consider-
ation of Applications.

(a)-(¢) (No change.)

(f) Denial of application. If the
qualified application is denied by the board,
the Authority will notify the eligible appli-
cant and the lender in writing, identifying
the reasons for denial. (In the event of a
denial, the lender and eligible applicant may
petition the board for review of the denial
by filing a written request with the official
of the department designated by the Com-
mussioner of Agriculture as being responsi-
ble for the department’s agricultural finance
programs, within 30 days after the date of
the denial. An appeal must address the rea-
sons for denial and set forth any cure of the
reasons for denial. The board may grant or
deny the appeal at any time and take such
further action as the board deems appropri-
ate. The board’s review on appeal is limited
to a review of the reasons for denial as
stated in the notification letter of denial to
the eligible applicant and the lender. The
board’s decision upon appeal will be final]

(g)-(h) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332161 Dolores Alvarado Hibbs

Chief Administrative Law
Judge

Texas Depanment of

Agriculture

Proposed date of adoption: December 24,
1993

For further information, please call: (512)
463-7583

14 4 ¢

TITLE 16. ECONOMIC
REGULATION

Part III. Texas Alcohclic
Beverage Commission

Chapter 50. Alcohol
Awareness and Education-
Program Administration

* 16 TAC §§50.11-50.21

(Editor's note The text of the following sections
proposed for repeal will not be published The
sections may he examined in the offices of the
Tevas Alcoholic Beverage Commusvion o1 in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Stieet, Austin)

The Texas Alcoholic Beverage Commussion
proposes the repeal of §§50 11-50.21 con-
cerning alcohol awareness and education
program content, requirements for program
approval, revocation of program approval, eli-
ghility of program, and application and revo-
cation of trainee and trainee cerlification
and/or approval.

Kristin Sprague, coordinator of the Seller-
Server certification of the Enforcement Dwi-
sion, T.A.B.C., has determined that for the
first five-year period the repeals are in effect
there will be no fiscal implications for state or
local government as a resuit of enforcing or
administering the repeals

Ms. Sprague also has determined that for
each year of the first five years the repeals
are in effect the public benefit anticipated as a
result of enforcing the repeals and subse-
quent replacement by clearer better orga-
nized rules will be a reduction in confusion
and increased ease of conformance with the
rules by those affected. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to corply with the repeals as
proposed.

Comments on the proposal may be submitted
1o Kristin Sprague, Coordinator Seller-Server
Training Enforcement Division, P.O Box
13127, Austin, Texas 78711, (512) 206-3420.

The repeals are proposed under the Alcoholic
Beverage Code, §106.14 and §5.31, which
authorizes the Commission to adopt rules re-
lating to the Enforcement and Administration
of the Seller-Server fraining program.

The following statute is affected by this re-
peal. Texas Civil Statutes, Alcoholic Bever-
age Code, §106.14.

¢ Proposed Sections

November 23, 1993

18 TexReg 8639



§50.11. Intervention Pertaining to Minors.

§50.12. Intervention Pertaining to Intoxica-
tion.

§50.13. Additional Program Content.
§50.14. Application for Program Approval.
§50.15. Revocation of Program Approval.
§50.16. Eligibility of Program.

§50.17. Application for Trainer Certifica-
tion.

§50.18. Revocation of Trainer Approval.

§50.19. Application for Trainee Certifica-
tion.

§50.20. Trainee Certification.

§50.21. Revocation of Trainee Certification.

This agency hereby certifies that the proposal
has been reviewea by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 16,
1993.

TRD-9332211 Gayle Gordon
General Counael
Texas Alcoholic Beverage

Commission

Earliest possible date of adoption: December
24, 1993

For further information, please call: (512)
206-3204

¢ L 4 ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 305. Consolidated
Permits

The Texas Natural Resowce Conservation
Commission (TNRCC) proposes amend-
ments to §305.2 and §305.69, conceming
General Provisions and Amendments, Re-
newals, Transfers, Comrections, Revocation,
and Suspension of Permits. The amendments
ara proposed in order to conform with certain
federal regulations promuigated by the United
States Environmental Protection Agency
(EPA) relaling to corective action under Sub-
title C of the Resource Conservation and Re-
covery Act (RCRA). The proposed
amendments relate specifically to two types

of waste management units that would be
used for remedial purposes under comective
action authorities: corrective action manage-
ment units (CAMUs) and temporary units
(TUs). it should be noted thai the federal
CAMU rule is curently being challenged in
the federal courts, and that if the federal ruie
were 10 be vacated by the federal court, the
TNRCC CAMU rule adopling the federal reg-
ulation by reference would no longer be effec-
tive.

The proposed amendments (and the stan-
dards regarding comreclive action manage-
ment units discussad in the preamble to the
amendments to Chapter 335 of this tille (re-
lating Industrial Solid Waste and Municipal
Hezardous Waste)) are set forth with the in-
tention of providing decision-makers with
some dagree of additional flexiilty in order
to expedite and improve remedial decisions.
However, it should be pointed out that even
with this proposed extra flaxibility, the com-
mission does not intend for proposed amand-
meonts, if adopled, to replace existing
standards that define the naecessary level of
protection to human health and the environ-
ment for remedial actions. For example, the
applicable requirements contained in the risk
reduction standards of Chapter 335 ol this
title, Subchapter S, and related rules, such as
§335. 8 (relating to Closure), would still be in
force.

Section 305.2 (relating to Definitions) is
amended to add definitions for the terms "cor-
rective action management unit or CAMU,”
"disposal facilty,” and “remediation waste,
and to amend the dafinition of the term *facili-
ty.” A corrective action management unit or
CAMU is proposed to be defined as an area
within a facility that is designated by the com-
mission under Title 40, Code of Federal Reg-
ulations (CFR), Part 264, Subpart S, for the
purpose of implementing corrective action re-
quirements pursuan to §336.167 of this titie,
and the Texas Health and Safety Code,
§361.303. The 40 CFR, Part 264, Subpart S
standards are proposed to be adopted by
reference under Chapter 335, Subchapler F,
of this title, as discussed later in this pream-
ble. The proposed definition for a CAMU re-
quires that only remediation wastes can be
managed in the CAMU pursuant to imple-
menting such corrective action requirements.

The term "disposal facility” is a facility or part
thereof where solid waste is intentionally
placed ino or on any land or water, and at
which waste will remain after closure, bui
does nat include a comreclive action manage-
ment unit info which remediation wastes are
placed. Since the placement of remediation
wastes into a CAMU does not lead to the
facilty being defined as a "disposal facility"
under this proposal, the land disposal restric-
tions of 40 CFR, Part 268 would not be in-
voked by such placement. it should be noted
that the "non-inclusion” of a CAMU in the
proposed definition of the term "disposal facil-
ity" does not necessarily mean that a CAMU
is a unit where solid wasie has not been
intentionally placed into or on the land, at
which waste will remain after closure. In this
regard, this proposed definition merely ex-
cludes CAMUs from the definition of "disposal
facilty" so that the land disposal resinctions
will not appiy. The idea here is 10 create a

new class of units called corrective action
management units, not bound to the land
disposal restrictions which are placed on
other classes of units in which hazardous
waste disposal takes place.

The term "remediation waste" is defined as
"All solid and hazardous wastes, and ali me-
dia (including groundwater, surface water,
soils, and sediments) and debris, which con-
tain listed hazardous wastes or which them-
selves exhbit a hazardous wasle
characterisiic, that are managed for the pur-
pose of implementing comective aclion re-
qurements under §335.167 of this tile
(relating to Corrective Action for Solid Waste
Management Units) and the Texas Solid
Waste Disposal Act, the Texas Health and
Safety Code, §361.303 (relating lo Comrective
Action). For a given facilily, remediation
wasies may originate only fom within the
facility boundes y, but may include wasie man-
aged in implementing corrective action for
releases beyond the facilly boundary under
the Texas Solid Waste Disposal Act, the
Texas Health and Safely Code, §3v1.303 (re-
lating to Corrective Action), §335.166(5) of
this title (relating to Corrective Aclion Pro-
gram), or §335.167(c) of this title (relating to
Corrective Action for Solid Waste Manage-
ment Units).”

It should be noted that the proposed definition
of remediation waste does not inciude "new"
or as-generated wastes that are generated by
ongoing indusrial or other non-corrective ac-
tion related processas at the facility, nor does
it include corrective action related wastes that
are excavated, transported to an off-site facilt
ity, and then returned to the originating tacil-
ity. However, the term is intended 1o
encompass corrective action-related wastes
managed under the appropriate statutory and
regulatory comective action authorities at
commercial waste management facilities,
even though they initially originaied outside
the facility boundaries, having baen accepted
from off-site. For the purposes of this pro-
posal, such commercial facilty remediation
wastes would be considered to have origi-
nated” from the commercial facility. The pro-
posed definition of remediation waste is also
intended to include wastes such as those
generated, under the approgpriate statutory
and regulatory comective action authorities,
as a result of site investigations relating to
corective actions (e.g., drilling muds).

The term "facility” is amended to include, for
the purposes of implementing corrective ac-
tion pursuant to §335.167 of this title or the
Texas Health and Safety Code, §361.303,
that a facilty includes all contiguous property
under the control of an owner or operator
seeking a permit for the management of haz-
ardous waste. Thus, the definition of the term
"facility” is proposed to be broader in scope in
certain cases, for the purpose of implement-
ing properly authorized corrective action, than
the existing definition. Property under the
confrol of an owner or operator seeking a
hazardous waste permit that is separated
only by a public right-of-way is intended to be
included in this proposed amendment to the
definition of facility.

Other possible interpretations of the proposed
amendment to the definition of facilty are

18 TexReg 8640
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illustrated by the following examples. Con-
sidar an owner of a contiguous parcel of land
consisting of 200 acres, 50 acres of which are
leased to ancther company, and the owner of
the 200 acres is seeking a hazardous waste
permit. Under the proposed amendment, for
the purpose of conducting properly autho-
rized comective action (by the owner of the
200 acres), the facility would include the en-
tire 200-acre parcel. If, on the other hand, the
lessee of the 50 acres is seeking a hazardous
waste permit and the owner is not, and the
lessee wishes to properly conduct corvective
action activities, then the facility in this exam-
ple would be limited to the 50 leased acres.
The key portion of the proposed amended
definition upon which this inferpretation is
besed is the plwase "...contiguous property
under the control of the owner or operalor
seeking a permit for the slorage, processing,
and/or disposal of hazardous waste.” Since
the person seeking & hazardous waste permi
controls only the 50-acre plot, then the defini-
tion of facility in this axample is limited to the
50 acres.

Section 305.69 (relaling to Solid Waste Per-
mit Modification at the Request of the
Permittee) is proposed to be amended to
include entries under subsection (h), Appen-
dix |, which spacily that solid waste permit
modifications for approval of a comective ac-
tion management unit pursuant to 40 CFR,
§264.552 are classified as Class 3 modifica-
tions, and parmit medifications of approval of
temporary units pursuant to 40 CFR,
§264.553 are Class 2 modifications.

Stephen Minick, Division of Budget and Plan-
ning, has determined that for the first five
years the proposed rules are in effect there
will be fiscal implications as a result of en-
forcement and administration of the rules.
There are no significant effects anticipated for
state government. The rules may result in
some shift in workload requiraments related
fo submission of additional permit modifica-
tion requests and the execution of additional
formal compliance orders by the commission.
Any actual increases in workload are antici-
pated to be small and will be satisfied within
existing resources. There are no anticipated
effects on local governments.

Under the proposed rules, persons cleaning
up hazardous waste facilities with releases of
hazardous constituents are allowed to re-
quest that certain contaminated areas be
designated as comective aclion management
units not subject to certain stringent restric-
tions on land disposal. Statewide cost sav-
ings to the affected regulated community over
the first five years of implementing the rule
are estimated to total from $1.0 billion io
$1.67 billion or an average of between $200
million and $334 million per year. These sav-
ings are primavily attributable to avoided
costs during remediation activities of off-site
incineration and disposal of clean-up resi-
dues.

Mr. Minick has also determined that for the
first five years these rules are in effect the
public benefits anticipated as a result of en-
forcement of or compliance with the rules will
be increased economic stability of businesses
engaged in clean-up of on-site contamination;
stimulation of remediation technology and re-

lated business activities; increased levels of
remediation aclivity and resulling decreases
in the number of contaminated sites; and
reduction in the amounts of hazardous wasle
transported to and disposed at off-site facili
ties. There are no direct effects on small
businesses anticipated. Generally, only large
businesses would be affected by the pro-
posed rules. The aHected businesses are
mostly large industrial or manufacturing con-
cerns that have practiced hazardous waste
disposal on-site. Vitually no small
businesses are engaged in operation of on-
site hazardous waste land disposal facilities
and would not be affected by these proposed
rules. There are no known costs anticipated
for any individual required to comply with
these rules as proposed.

Comments on the proposed sections may be
submitted to Raymond Austin, Manager,
Rules Development Section, Waste Policy Di-
vision, Texas Natural Resource Conservalion
Commission, P. O Box 13087, Austin, Texas
78711-3087, (512) 908-6814.

Subchapter A. General Provi-
sions

* 30 TAC §305.2

The amended section is proposed under the
Texas Water Code, §5.103 and §5.105,
which provides the Texas Natural Resource
Conseivation Commission with the authority
to adopt any rules necessary to carmy out its
powers and duties under the Texas Water
Code and other laws of the State of Texas,
and {0 establish and approve ail general pol-
icy ot the commission.

The implementation of the Texas Solid Wasle
Disposal Act, the Texas Health and Safety
Code, §361.303 (relating to Cormective Ac-
tion) is affected by the proposed amend-
ments.

§305.2. Definitions. The definitions con-
tained in the Texas Water Code §§26.001,
27.002, and 28.001, and the Texas Solid
Waste Disposal Act, Texas Civil Statutes,
Article 4477-7, §2, shall apply to this chap-
ter. The following words and terms, when
used in this chapter, shall have the follow-
ing meanings, unless the context clearly
indicates otherwise.

Application-A formal written re-
quest for commission action relative to a
permit, either on commission forms or other
approved writing, together with all materi-
als and documents submitted to complete
the application.

Bypass-The intentional diversion of
a waste stream from any portion of a treat-
ment facility.

Class I sludge management facili-
ty-Any publicly-owned treatment works
(POTW) identified under 40 Code of Fede-
ral Regulations, §403. 10(a), as being re-
quired to have an approved pretreatment
program and any other treatment works
treating domestic sewage classified as a
Class I sludge management facility by the
regional adminisirator in conjunction with

the executive director because of the poten-
tial for its sludge use or disposal practices
to adversely affect public health and the
environment.

Continuous discharge-A discharge
which occurs without interruption through-
out the operating hours of the facility, ex-
cept for infrequent shutdowns for
maintenance, process changes, or other sim-
ilar activities.

Corrective action management
unit or CAMU-An area within a facility
that is designated by the commission un-
der 40 Code of Federal Regulations, Part
264, Subpart S, for the purpose of imple-
menting corrective action requirements
under §335.167 of this title (relating to
Corrective Action for Solid Waste Man-
agement Units) and the Texas Solid
Waste Disposal Act, the Texas Health
and Safety Code, §361.303 (relating to
Corrective Action). A CAMU shall only
be used for the management of remedia-
tion wastes pursuant to implementing
such corrective action requirements at
the Facility.

CWA-Clean Water Act (formerly
referred to as the Federal Water Pollution
and Control Act or Federal Water Pollution
Control Act Amendments of 1972) Public
Law 92-500, as amended by Public Law
95-217, Public Law 95-576, Public Law
96-483, and Public Law 97-117, 33 United
States Code, §1251 et seq.

Daily average concentration-The
arithmetic average of all effluent samples,
composite, or grab as required by this per-
mit, within a period of one calendar month,
consisting of at least four separate repre-
sentative measurements.

(A) For domestic wastewater
treatment plants-When four samples are not
available in a calendar month, the arithme-
tic average (weighted by flow) of all values
in the previous four consecutive month
period consisting of at least four measure-
ments shall be utilized as the daily average
concentration.

(B) For all other wastewater
treatment plants-When four samples are not
available in a calendar month, the arithme-
tic average (weighted by flow) of all values
taken during the month shall be utilized as
the daily average concentration.

Daily average flow-The arithmetic
average of all determinations of the daily
discharge within a period of one calendar
month. The daily average flow deétermina-
tion shall consist of determinations made on
at least four separate days. If instantaneous
measurements are used to determine the
daily discharge, the determination shall be
the average of all instantaneous measure-
ments taken during a 24-hour period of
during the period of daily discharge if less
than 24 hours. Daily average flow determi-
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nation for intermittent discharges shall con-
sist of a minimum of three flow
determinations on days of discharge.

Direct discharge-The discharge of a
pollutant.

Discharge  Monitoring  Report
(DMR)-The Environmental Protection
Agency (EPA) uniform national form, in-
cluding any subsequent additions, revisions,
or modifications for the reporting of self-
monitoring results by permittees.

Disposal-The discharge, deposit, in-
jection, dumping, spilling, leaking, or plac-
ing of any solid, liquid, or hazardous waste
into or on any land, or into or adjacent to
any water in the state so that such waste or
any constituent thereof may enter the envi-
ronment or be emitted into the air or dis-
charged into or adjacent to any waters,
including groundwaters.

Disposal facility-A facility or part
of a facility at which solid waste is inten-
tionaily placed into or on any land or
water, and at which waste will remain
after closure. The term disposal facility
does not include a corrective action man-
agement unit into which remediation
wastes are placed.

Effluent limitation-Any restriction
imposed on quantities, discharge rates, and
concentrations of pollutants which are dis-
charged from point sources into waters in
the state.

Environmental Protection Agency
(EPA)-The United States Environmental
Protection Agency.

Facility-Encludes:

(A) [All] all contiguous land
and fixtures, structures, or appurtenances
used for storing, processing, treating, or dis-
posing of waste, or for injection activities.
A facility may consist of several storage,
processing, treatment, disposal, or injection
operational units;[.]

(B) for the purpose of im-
plementing corrective action under
§335.167 of this title (relating to Correc-
tive Action for Solid Waste Management
Units), all contiguous property under the
control of the owner or operator seeking
a permit for the storage, processing,
and/or disposal of hazardous waste, This
definition also applies to facilities imple-
menting corrective action under the
Texas Solid Waste Disposal Act, the
Texas Health and Safety Code, §361.303
(relating to Corrective Action).

Indirect discharger-A nondomestic
discharger introducing pollutants to a
publicly-owned treatment works.

Injection well permit-A permit is-
sued pursuant to the Texas Water Code,
Chapter 27.

Land disposal facility-includes land-
fills, waste piles, surface impoundments,
land farms, and injection wells.

National Pollutant Discharge Elimi-
nation System (NPDES) -The national pro-
gram for issuing, amending, terminating,
monitoring, and enforcing permits, and im-
posing and enforcing pretreatment require-
ments, under CWA, §8§307, 402, 318, and
405. The term includes an approved pro-
gram.

New discharger-

(A) Any building, structure,
facility, or installation:

(i) from which there is or
may be a discharge of pollutants;

(i) that did not com-
mence the discharge of pollutants at a par-
ticular site prior to August 13, 1979,

(iii)  which is not a new
source; and

(iv) which has never re-
ceived a finally effective NPDES permit for
discharges at that site.

(B) This definition includes
an indirect discharger which commences
discharging into water of the United States
after August 13, 1979. It also includes any
existing mobile point source (other than an
offshore or coastal oil and gas exploratory
drilling rig or a coastal oil and gas develop-
mental drilling rig) such as a seafood pro-
cessing rig, seafood processing vessel, or
aggregate plant, that begins discharging at a
site for which it does not have a permit.

New source-Any building structure,
facility, or installation from which there is
or may be a discharge of pollutants, the
construction of which commenced:

(A) after promulgation of
standards of performance under CWA,
§306; or

(B) after proposal of stan-
dards of performance in accordance with
CWA, §300, which are applicable to such
source, but only if the standards are promul-
gated in accordance with §306 within 120
days of their proposal.

Operator-The person responsible for
the overall operation of a facility.

Outfall-The point or location where
waterborne waste is discharged from a
sewer system, treatment facility, or disposal
system into or adjacent to water in this
state,

Owner-The person who owns a fa-
cility or part of a facility.

Permit-A written document issued
by the commission which, by its conditions,
may authorize the permittee to construct,
install, modify or operate, in accordance
with stated limitations, a specified facility
for waste discharge, for solid waste storage,
processing or disposal, or for underground

injection, and includes a wastewater dis-
charge permit, a solid waste permit, and an
injection well permit.

Person-An individual, corporation,
organization, government, governmental
subdivision or agency, business trust, estats,
partnership, or any other legal entity or
association.

Primary industry category-Any in-
dustry category listed in 40 Code of Federal
Regulations, Part 122, Appendix A, adopted
by reference by §305.532(d) of this title
(relating to Adoption of Appendices by Ref-
erence).

Process  wastewater-Any  water
which, during manufacturing or processing,
comes into direct contact with or results
from the production or use of any raw
material, intermediate product, finished
product, byproduct, or waste product.

Processing-The extraction of materi-
als, transfer or volume reduction, conver-
sion to energy, or other separation and
preparation of waste for reuse or disposal,
including the treatment or neutralization of
hazardous waste so as to render such waste
nonhazardous, safer for transport, or amena-
ble to recovery, storage, or volume reduc-
tion. The meaning of “transfer” as used
here, does not include the conveyance or
transport off- site of solid waste by truck,
ship, pipeline, or other means.

Publicly-owned treatment works
(POTW)-Any device or system used in the
treatment (including recycling and reclama-
tion) of municipal sewage or industrial
wastes of a liquid nature which is owned by
the state or a municipality. This definition
includes sewers, pipes, or other convey-
ances only if they convey wastewater to a
POTW providing treatment.

Radioactive material-A  material
which is identified as a radioactive material
under Texas Civil Statutes, Article 4590f,
as amended, and the rules adopted by the
Texas Beard of Health pursuant thereto.

Recommencing discharger-A source
which recommences discharge after termi-
nating operations.

Regional administrator-Except when
used in conjunction with the words "State
Director,” or when referring to EPA ap-
proval of a state program, where there is a
reference in the EPA regulations adopted by
reference in this chapter to the “regional
administrator” or to the "director, " the ref- -
erence is more properly made, for purposes
of state law, to the executive director of the
Texas Natural Resource Conservation
Commission [Texas Water Commission],
or to the Texas Natural Resource Conser-
vation Commission [Texas Water Commis-
sion], consistent with the organization of
the agency as set forth in the Texas Water
Code, Chapter 5, Subchapter B. When used
in conjunction with the words "State Direc-
tor" in such regulations, regional adminis-
trator means the Regional Administrator for
the Region VI Office of the EPA or his or
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her authorized representative. A copy of 40
Code of Federal Regulations, Part 122 is
available for inspection at the library of the
Texas Natural Resource Conservation
Commission [Texas Water Commission],
locsted in Room B-20 of the Stephun F.
Austin State Office Building, 1700 North
Congress, Austin,

Remediation waste-All solid and
harardous wastes, and all media (includ-
ing groundwaier, surface water, soils,
and sediments) and debris, which contain
listed hazardous wastes or which them-
selves cxhibit a hazardous waste charac-
teristic, that are managed for the purpose
of implementing corrective action re-
quirements under §335.167 of this title
(relating to Corrective Action for Solid
Waste Management Units) and the Texas
Solid Waste Disposal Act, the Texas
Health and Safety Code, §361.303 (relat-
ing to Corrective Action). For a given
facility, remediation wastes may originate
oniy from within the facility boundary,
but may include waste managed in imple-
menting corrective action for releases be-
yond the fucility boundary under the
Texus Sclid Waste Disposal Act, the
Texus Health and Safety Code, §361.303
(relating to  Corrective  Action),
§335.166(5) of this title (relating to Cor-
rective Action Program), or §333.167(c)
of this title (relating to Corrective Action
for Solid Waste Management Units).

Schedule of compliance-A schedule
of remedial measures included in a permit,
including an enforceable sequence of in-
terim requirements (e.g., actions, opera-
tions, or milestone events) leading to
compliance with the CWA and regulations.

Severe property damage-Substantial
physical damage to property, damage to
treatment facilities which causes them to
become inoperable or substantial, and per-
manent loss of natural resources which can
reasonably be expected to occur in the ab-
sence of a discharge.

Sewage sludge-The solids, residues,
and precipitate separated from or created in
sewage or municipal waste by the unit pro-
cesses of a treatment works.

Site-The land or water area where
any facility cr activity is physically located
or conducted, including adjacent land used
in connection with the facility or activity.

Solid waste permit-A permit issued
pursuant to Texas Civil Statutes, Article
4477-7, as amended.

Storage-The holding of waste for a
temporary period, at the end of which the
waste is processed, recycled, disposed of, or
stored elsewhere.

Texas Pollutant Discharge Elimina-
tion System (TPDES)-The state program
for issuing, amending, terminating, monitor-
ing, and enforcing permits, and imposing
and enforcing pretreatment requirements,
under CWA, §8§307, 402, 318, and 405, the
Texas Water Code, and Texas Administra-
tive Code regulations.

Toxic pollutant-Any pollutant listed
as toxic under the CWA, §307(a) or, in the
case of sludge use or disposal practices, any
pollutant identified in regulations imple-
menting CWA, §405(d).

Treatment works treating domestic
sewage-A POTW or any other sewage
sludge or wastewater treatment devices or
systems, regardless of ownership (including
federal facilities), used in the storage, treat-
ment, recycling, and reclamation of sewage
or municipal waste, including land dedi-
cated for the disposal of sewage sludge.
This definition does not include septic tanks
or similar devices.

Variance-Any mechanism or provi-
sion under the CWA, §301 or §316, or
under Chapter 308 of this title (relating to
Criteria and Standards for the Texas Pollut-
ant Discharge Blimination System) which
allows modification to or waiver of the
generally applicable effluent limitation re-
quirements or time deadlines of the CWA
or this title.

Wastewater discharge permit-A per-
mit issued pursuant to the Texas Water
Code, Chapter 26.

Wetlands-Those areas that are inun-
dated or saturated by surface or groundwa-
ter at a frequency and duration sufficient to
support, and that under normal circum-
stances do support, a prevalence of vegeta-
tion typically adapted for life in saturated
soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas
and constitute water in the state.

This agency hereby certifies that the proposal
has been reviewed by legal counse!l and
found to ba within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 17,
1993.

TRD-9332197 Mary Ruth Holder

Director, Legal Services

Toxas Netural Resource
Conservation
Commission

Earliest possible date of adoption: December
24, 198

For further information, please call: (512)
463-8069
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Subchapter D. Amendments,
Renewals, Transfers, Correc-
tions, Revocation, and Sus-
pension of Permits

* 30 TAC §305.69

The amended section is proposed under the
Texas Water Code, §§5.103, 5. 105, and
26.011, which give the commission the au-
thority to adopt any rules necessary to carry
out its powers, duties, and policies and to
protect waler quality in the state. The sec-
tions are also adopted under the Solid Waste
Disposal Act, §3 and §4, which gives the
commission the authority to regulate indus-

trial solid wastes and hazardous municipal
wastes and to adopt rules and promuigate
ules consistent with the general intfent and
purposes of the Adt.

§305.69. Solid Waste Permit Modification
at the Request of the Permittec.

(a)-(g) (No change.)

(h) Newley regulated wastes and
unils.

(1)-(2) (No change.)

(i) Appendix 1. The following ap-
pendix will be used for the purposes of
Subchapter D which relate to solid waste
permit modification at the request of the
permittee.

Modifications-Class

(A) General Permit Provi-

sions

(1) Administrative and informa-
tional changes. .......... 1

(2) Correction of typographical
CITOIS. ....oovvereennane 1

(3) Equipment replacement or
upgrading with functionally equivalent
components (e.g., pipes, valves, pumps,
conveyors, controls)...........ccceeees eeiivenne. 1

(4) Changes in the frequency of
or procedures for monitoring, reporting,
sampling, or maintenance activities by the
permittee:

(a) To provide for more frequent
monitoring, reporting, sampling, or mainte-

(b) Other

(5) Schedule of compliance

(a) Changes in interim compliance
dates, with prior approval of the executive
director....... b

(b) Extension of final compliance
date............ 3

(6) Changes in expiration date
or permit to allow earlier permit expiration,
with prior approval of the executive direc-
1] SRR I

(7) Changes in ownership or
operational control of a facility, provided
the procedures of §305.65(g) are fol-
fowed........cocovvvevvnnnnn. I

(B) General Standards

(1) Changes to waste sampling
or analysis methods:

{a) To conform with agency guid-
ance or regulations..............cocceet cevvevennnnn. 1

(b) Other
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(2) Changes to analytical quality
assurance/control plan:

(a) To conforin with agency guid-
ance or regulations.............cccoceens crvcrerenenene 1

(b) Other

(3) Changes in procedures for
maintaining the operating record..........

..........................

(4) Changes in frequency or
content of inspection schedules.............
2

(5) Changes in the training plan:

(a) That affect the type or decrease
the amount of training given to employ-
2

(6) Contingency plan:

(a) Changes in emergency proce-
dures (i.e., spill or release response proce-
2

(b) Replacement with functionally
equivalent equipment, upgrade, or relocate
emergency equipment list-
ed 1

(c) Removal of equipment from
emergency  equipment  list............

(d) Changes in name, address, or
phone number of coordinators or other per-
sons or agencies identified in the
plan............. 1
Note: When a permit modification (such as
introduction of a new unit) requires a
change in facility plans or other general
facility standards, that change shall be re-
viewed under the same procedures as the
permit modification. (No change)

(C) Ground-water Protection
(1) Changes to wells:

(a) Changes in the number, loca-
tion, depth, or design of upgradient or
. downgradient wells of permitted groundwa-
ter monitoring SYSteM.....cccoevrenne

2

(b) Replacement of an existing well
that has been damaged or rendered inopera-
ble, without change to location, design, or
depth of the well........... .cccoocuennneeee. 1

(2) Changes in groundwater
samplmg or analysis procedures or monitor-
ing schedule, with prior approval of the
executive director............. .....

(3) Changes in statistical proce-
dure for determining whether a statistically
significant change in groundwater quality
between upgradient and downgradient wells
has occurred, with prior approval of the
executive director. ................. i

(4) Changes in point of compli-
2

(5) Changes in indicator param-
eters, hazardous constituents, or concentra-
tion limits (including ACLs):

(a) As specified in the groundwater
protection

(b) As specified in the detection
monitoring

....................

(6) Changes to a detection mon-
itoring program as. required by §335.
164(10) of this title (relating to Delection
Monitoring  Program), unl:ss otherwise
specified in this appendix......... 2

(7) Compliance monitoring pro-
gram:

(a) Addition of compliance moni-
toring program pursuant to §335.164(7) (D)
of this title (relating to Detection Monitor-
ing Program), and §335.165 of this title
(relating to Compliance Monitoring Pro-

3

(b) Changes to a compliance moni-
toring program as required by §335.
165(11) of this title (relating to Compliance
Monitoring Program), unless otherwise
specified in this appendix.... 2

(8) Corrective action program:

(a) Addition of a corrective action
program pursuant to §335.165(9)(B) of this
title (relating to Compliance Monitoring
Program) and §335.166 of this title (relatmg
to Corrective Action Program)....

3

(b) Changes to a corrective action
program as required by §335.166(8). unless
otherwise specified in this appendix...........
2

(D) Closure 1. Changes to
the closure plan:

(a) Changes in estimate of maxi-
mum extent of operations or maximum in-
ventory of waste on-site at any time during
the active life of the facility, with prior
approval of the executive direc-
tor... b

(b) Changes in the closure schedule
for any unit, changes in the final closure
schedule for the facility, or extension of the
closure period, with prior approval of the
executive direclor...........cocoecervrerrerrnernnnnes
1

(¢) Changes in the expected year of
final closure, where other permit conditions
are not changed, with prior approval of the
executive director..................... b

(d) Changes in procedures for de-
contamination of facility equipment or

structures, with prior approval of the execu-
tive director....... I

(¢) Changes in approved closure
plan resulting from unexpected events oc-
curring during partial or final closure, un-
less otherwise specified in  this

(f) Extension of the closure period
to allow a landfill, surface impoundment or
land treatment unit to receive non-
hazardous wastes after final receipt of haz-
ardous wastes under 402 CFR, §264.113(d)

(2) Creation of a new landfiil
unit as pat of closure............

(3) Addition of the following
new units to be used temporarily for closure
activities:

(a) Surface impound-

(b) Incinera-

(c) Waste piles that do not comply
with 40 CFR, §264.250(c)...........

(d) Waste pxlcs that comply with 40
CFR, §264.250(c).... . L2

(e) Tanks or containers (other than
specified below).......cccccovvirs covervicinniirnens
2

(f) Tanks used for neutralization,
dewatering, phase separation, or component
separation, with prior approval of the exec-
utive difector.......c.... wvvvverereerveeeriennns n

(E) Post-Closure
(1) Changes in name, address,

or phone number of contact in post-closure

(2) Extension of post-closure

care period.............. 2
(3) Reduction in the post-
closure care period.......... 3

(4) Changes o the expected
year of final closure, where other permit
conditions are not changed...... 1

(5) Changes in post-closure plan
necessitated by events occurring during the
active life of the facility, including partial
and final closure....

(F) Containers

(1) Modification or addition of
container units:

(a) Resulting in greater than 25%
increase in the facility’s container storage
capacity, except as provided in F(l)(c) and
F(4)(a) below........cccuevivirerennnnee
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(b) Resulting in up to 25% increase
in the facility's container storage capacity,
except as provided in F(1)(c) and F(4)(a)

(c) Or treatment processes neces-
sary to treat wastes that are restricted from
land disposal to meet some or all of the
applicable treatment standards or to treat
wastes to satisfy (in whole or in part) the
standard of "use of practically available
technology that yields the greatest environ-
mental benefii" contained in 40 CFR,
§268.8(a)(2)(ii), with prior approval of the
executive director. This modification may
also involve addition of new waste codes or
narrative descriptions of wastes. It is not
applicable to dioxin-containing wastes
(F020, 021, 022, 023, 026, 027, and 028)
....... Iy

(2) Modification of a container
unit without increasing the capacity of the

(b) Addition of a roof to a container
unit without alteration of the containment

(3) Storage of different wastes
in containers, except as provided in F(4)
below:

(a) That require additional or differ-
ent management practices from those autho-
rized in the permit.........ccoovevieencnne 3

(b) That do not require additional
or different management practices from
those  authorized in  the  per-

Note: See §305.69(g) of this title (relating
to Newly Listed Solid Waste Permit Modi-
fication at the Request of the Permittee or
Identified Wastes) for modification proce-
dures to be used for the management of
newly listed or identified wastes.

(4) Storage or treatment of dif-
ferent wastes in containers:

(a) That require addition of units
or change in treatment process or manage-
ment standards, provided that the wastes are
restricted from land disposal and are to be
treated to meet some or all of the applicable
treatment standards, or that are to be treated
to satisfy (in whole or in part) the standard
of "use of practically available technology
that yields the greatest environmental bene-
fit" contained in 40 CFR, §268.8(a)(2)(ii),
with prior approval of the executive direc-
tor. This modification is not applicable to
dioxin-containing wastes (F020, 021, 022,
023, 026, 027. and 028).............. .. ..... n

(b) That do not require the addition
of units or a change in the treatment process
or management standards, and provided that
the units have previously received wastes of
the same type (e.g.. incinerator scrubber
water). This modification is not applicable
to dioxin-containing wastes (F020, 021,
022, 023, 026, 027, and 028)....... 1

(5) Other changes in container

management practices (e.g.. aisle space,
types of containers, segrega-
(1007 1) IR RO

(G) Tanks

(n

(a) Modification or addition of tank
units resulting in greater than 25% increase
in the facility's tank capacity, except as
provided in G(l)(c), G(1)(d), and G(l)e)
below of this appendix................. 3

(b) Modification or addition of
tank units resulting in up to 25% increase in
the facmty s tank capacity, except as pro-
vided in G(1)(d) and G(l)(e) below of this
appendiX.........ocoooveenrineennas

(¢) Addition of a new tank (no ca-
pacity limitation) that will operate for more
than 90 days using any of the following
physical or chemical treatment technolo-
gies: neutralization, dewatering, phase sepa-
ration, or component separation.......... ........
2

(d) After prior approval of the ex-
ecutive director, addition of a new tank (no
capacity limitation) that will operate for up
to 90 days using any of the following physi-
cal or chemical treatment technologies: neu-
tralization, dewatering, phase separation, or
component separation...... I

(e) Modification or addition of tank
units or treatment processes necessary to
treat wastes that are restricted from land
disposal to meet some or all of the applica-
ble treatment standards or to treat wastes to
satisfy (in who'e or in part) the standard of
"use of practically available technology that
yields the greatest environmental benefit”
contained in 40 CFR, §268. 8(a)(2)(ii), with
prior approval of the executive director.
This modification may also involve addition
of new waste codes. It is not applicable to
dioxin-containing wastes (F020, 021, 022,
023, 026, 027, ‘and 028)........

(2) Modification of a tank unit
or secondary containment system without
increasing  the  capacity of  the

2

(3) Replacement of a tank with
a tank that meets the same design standards
and has a capacity within +/-10% of the
replaced tank provided:...... .. 1

(a) The capacity difference is no
more than 1500 gallons;

(b) The facility’s permitted tank
capacity is not increased; and

(c) The replacement tank meets the
same conditions in the permit.

(4) Modification of a tank man-
agement practice ......... 2

(5) Management of different

wastes in tanks:

(a) That require additional or differ-
ent management practices, tank design, dif-
ferent fire protection specifications, or
significantly different tank treatment pro-
cess from that authorized in the permit,
except as provided in G(5)c) be-

3

(b) That do not require additional
or different management practices. tank de-
sign, different fire protection specifications,
or significantly different tank treatment pro-
cess from that authorized in the permit,
except as provided in G(5)(d) be-

2

(¢) That require addition of units or
change in treatment processes or manage-
ment standards, provided that the wastes are
restricted from land disposal and are to be
treated to meet some or all of the applicable
treatment standards or that are to be treated
to satisfy (in whole or in part) the standard
of "use of practically available technology
that yields the greatest environmental bene-
fit" contained in 40 CFR, §268.8(a)(1)(ii).
with prior approval of the executive direc-
tor. The modification is not applicable to
dioxin-containing wastes (F020, 0.1, 022,
023, 026, 027, and 028).........
......................... It

(d) That do not require the addition
of units or a change in the treatment process
or management standards, and provided that
the units have previously received wastes of
the same type (e.g., incinerator scrubber
water). This modification is not applicable
to dioxin-containing wastes (F020, 021,
022, 023, 026, 027, and 028)................... 1
Note: See §305.6%g) of this title (relating
to Newly Listed Solid Waste Permit Modi-
fication at the Request of the Permittee or
Identified Wastes) for modification proce-
dures to be used for the management of
newly listed or identified wastes.

(H) Surface Impoundments

(1) Modification or addition of
surface impoundment units that result in
increasing the facility’s surface impound-
ment storage or treatment capacity. .. 3

(2) Replacement of a surface
impoundment unit........... 3

* (3) Modification of a surface
impoundment unit without increasing the
facility's surface impoundment storage or
treatment capacity and without modifying
the unit's liner, leak detection system, or
leachate collection system..... 2

(4) Modification of a surface
impoundment management practice...........
2

(5) Treatment, storage, or dis-
posal of different wastes in surface im-
poundments:
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(a) That require additional or differ-
ent management practices or different de-
sign of the liner or leak detection system
than authorized in the permit........... 3

(b) That do not require additional
or different management practices or differ-
ent design of the liner or leak detection
system than authorized in the per-
Mib.oorrcinenennninnnn: 2

(c) That are wastes restricted from
land disposal that meet the applicable treat-
ment standards or that are treated to satisfy
the standard of "use of practically available
technology that yields the greatest environ-
mental benefit” contained in 40 CFR,
§268.8(a)(2)(ii). and provided that the unit
meets the minimum technological require-
ments stated in 40 CFR, §268.5(h)(2). This
modification is not applicable to dioxin-
containing wastes (F020, 021, 022, 023,
026, 027, and 028)..............ccon.... I

(d) That are residues from waste-
water treatment or incineration, provided
that disposal occurs in a unit that meets the
minimum technological requirements stated
in 40 CFR, §268.5(h)(2). and provided fur-
ther that the surface impoundment has pre-
viously received wastes of the same type
(for example, incinerator scrubber water).
This medification is not applicable to
dioxin-containing wastes (F020, 021, 022,
023, 026, 027, and 028).........

Note: See §305.69(g) of this titie (relating
to Newly Listed or Identified Wastes) for
modification procedures to be used for the
management of newly listed or identified
wastes.

(D Enclosed Waste Piles. For
all waste piles except those complying with
40 CFR, §264.250(c). modifications are
treated the same as for a landfill. The fol-
lowing modifications are applicable only to
waste piles complying with 40 CFR,
§264.250(c).

(1) Modification or addition of
waste pile units:

(a) Resulting in greater than 25%
increase in the facility’s wasie pile storage
of treatment CapACity..............ccccrerevinens 3

(b) Resulting in up to 25% increase
in the facility’s waste pile storage or treat-
ment CaPaCity..........oovevrcrreceeraeeene 2

(2) Modification of waste pile
unit without increasing the capacity of the

(3) Replacement of a waste pile
unit with another waste pile unit of the
same design and capacity and meeting all
waste pile conditions in the per-
11 SO 1

(4) Modification of a waste pile
management practice.... 2

(5) Storage or treatment of dif-
ferent wastes in waste piles:

(a) That require additional or dif-
ferent management practices or different de-
sign of the unit.............ccccerrvverivererrnns 3

(b) That do not require additional
or different management practices or differ-
ent design of the unit..........ccccccvvrvervrrrerenn,
2

Note: See §305.69(g) of this title (relating
to Newly Listed or Identified Wastes) for
modification procedures to be used for the
management of newly listed or identified
wastes. J. Landfills and Unenclosed Waste
Piles i
(1) Modification or addition of
landfill units that result in increasing the

facility's disposal capaci-
(3 3

(2) Replacement of a land-
311 ESOOTRY 3

(3) Addition or modification or
a liner, leachate collection system, leachate
detection system, run-off control, or final
cover system.............. 3

(4) Modification of a landfill
unit without changing a liner, leachate col-
lection system, leachate detection system,
run-off control, or final cover sys-

(5) Modification of a landfill
management practice...... 2

(6) Landfill different wastes:

(a) That require additional or differ-
ent management practices, different design
of the liner, leachate collection system, or
leachate detection system................... 3

(b) That ¢o not require additional
or different management practices, different
design of the liner, leachate collection sys-
ttm, or leachate detection sys-

(c) That are wastes restricted from
land disposal that meet the applicable treat-
ment standards or that are treated to satisfy
the standard of "use of practically available
technology that yields the greatest environ-
mental benefit” contained in 40 CFR,
§268.8(a)(2)(ii), and provided that the land-
fill unit meets the minimum technological
requirements stated in 40 CFR,
§268.5(h)(2). This modification is not appli-
cable to dioxin-containing wastes (F020,
021, 022, 023, 026, 027, and 028)..............

(d) That are residues from waste-
water treatment or incineration, provided
that disposal occurs in a landfiil vnit that
meets the minimum technological require-
ments stated in 4C CFR, §268.5(h)(2), and

provided further that the landfill kas previ-
ously received wastes of the same type (for
example, incinerator ash). This modification
is not applicable to dioxin-containing
:znsstes (F020, 021, 022, 023, 026, 027, and
) T i

Note: See §305.69(g) of this title (relating
to Newly Listed or Identified Wastes) for
modification procedures to be used for the
management of newly listed or identified
wastes.

(K) Land Treaiment

(1) Lateral expansion of or other
modification of a land ireatment unit to
increase areal extent...... 3

(2) Modification of run-on con-
trol system............... 2

(3) Modify run-off conirol sys-
feM...cnerervrveriarne 3

(4) Other modifications of land
treatment unit component specifications or
standards  required in the  per-
Mib..ooninnirecnenenicerenens 2

(5) Management of different
wastes in land treatment units:

(a)  That require a change in permit
operating conditions or unit design specifi-
cations....... 3

(b) That do not require a change in
permit operating conditions or unit design
specifications..............coeveereecrnns 2
Note: See §305.6%(g) of this title (relating
to Newly Listed or Identified Wastes) for
modification procedures to be used for the
management of newly listed or identified
wasles.

(6) Modification of a land treat-
ment management practice to:

(a) Increase rate or change method
of waste application..............cccceeueer wevrrreneen.
3

(b) Decrease rate of waste applica-

(7) Modification of a land treat-
ment unit management practice o change
measures of pH or moisture content, or to
enhance microbial or chemical reac-

(8) Modification of a land treat-
ment unit management practice to grow
food chain crops. or add to or replace exist-
ing permitied crops with different food
chain crops, or to modify operating plans
for distribution of animal feeds resulting
from such crops..........ccoeen... 3

(9) Modification of operating
practice due to detection of releases from
the land treatment unit pursuant to 40 CFR,
§264.278(8)(2).......ccn..... 3
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(10) Changes in the unsaturated
zone monitoring system, resulting in a
change to the location, depth, or number of
sampling points, or that replace unsaturated
zone monitoring devices or components
thereof with devices or com- ponents that
have specifications different from permit
requirements...........coc.coevvvvnnes 3

(11) Changes in the unsaturated
zone monitoring system that do not result in
a change to the location, depth, or number
of sampling points, or that replace unsatu-
rated zone monitoring devices or compo-
nents thereof with devices or components
having specifications not different from per-
mit requirements...... 2

(12) Changes ‘in background
values for hazardous constituents in soil and

soil-pore liquid.......... 2

{(13) Changes in sampling, anal-
ysis, or statistical  procedure............
.............................. 2

" (14) Changes in land treatment
demonstration program prior to or during
the demonstration.... ........... 2

(15) Changes in any condition
specified in the permit for a land treatment
unit to reflect results of the land treatment
demonstration, provided performance stan-
dards are met, and the executive director’s
prior approval has been re-
CCIVEd. ..o I

(16) Changes to allow a second
land treatment demonstration to be con-
ducted when the results of the first demon-
stration have not shown the conditions
under which the wastes can be treated com-
pletely, provided the conditions for the sec-
ond demonstration are substantially the
same as the conditions for the first demon-
stration and have received the prior ap-
proval of the executive director..................
ll

(17) Changes to allow a second
land treatment demonstration to be con-
ducted when the results of the first demon-
stration have not shown the conditions
under which the waste can be treated com-
pletely, where the conditions for the second
demonstration are not substantially the same
as the conditions for the first demonstra-

(18) Changes in vegetative
cover requirements for closure...............

(L) Incinerators, Boilers and
Industrial Furnages

(1) Changes to increase by more
than 25% any of the following limits autho-
rized in the permit: A thermal feed rate
limit; a feedstream feed rate limit; a chlo-
rine feed rate limit, a metal feed rate limit,
or an ash feed rate limit. The executive

director will require a new trial burn to
substantiate compliance with the regulatory
performance standards unless this demon-

(2) Changes to increase by up to
25% any of the following limits authorized
in the permit: A thermal feed rate limit; a
feedstream feedrate limit; chlorine/chloride
feed rate limit, a metal feed rate limit, or an
ash feed rate limit. The executive director
will require a new trial burn to substantiate
compliance with the regulatory performance
standards unless this demonstration can be
made through other

(3) Modification of an incinera-
tor, boiler, or industrial furnace unit by
changing the internal size of geomeltry of
the primary or secondary combustion units,
by adding a primary or secondary combus-
tion unit, by substantially changing the de-
sign of any component used to remove
HCI/CI12, metals or particulate from the
combustion gases, or by changing other fea-
tures of the incinerator, boiler, or industrial
furnace that could affect its capability to
meet the regulatory performance standards.
The executive director will require a new
trial burn to substantiate compliance with
the regulatory performance standards unless
this demonstration can be made through
other means....... 3

(4) Modification of an incinera-
tor, boiler, or industrial furnace unit in a
manner that would not likely affect the ca-
pability of the unit to meet the regulatory
performance standards but which would
change the operating conditions or monitor-
ing requirements specified in the permit.
The executive director may require a new
trial burn to demonstrate compliance with
the regulatory  performance  stan-

2

(5) Operating requirements:

(a) Modification of the limits speci-
fied in the permit for minimum or maxi-
mum combustion gas temperature,
minimum combustion gas residence time,
oxygen concentration in the secondary com-
bustion chamber, flue gas carbon monoxide
and hydrocarbon concentration, maximum
temperature at the inlet to the particulate
matter emission control system, or operat-
ing parameters for the air pollution control
system, The executive director will require
a new trial burn to substantiate compliance
with the regulatory performance standards
unless this demonstration can be made
through other means............,..c0...e. 3

(b) Modification of any stack gas
emission limits specified in the permit, or
modification of any conditions in the permit
concerning emergency shutdown or auto-
matic waste feed cutoff procedures or con-
7%) CON

(c) Modification of any other oper-
ating condition or any inspection or

(6) Burning different wastes:

(a) If the waste contains a POHC
that is more difficult to burn than authorized
by the permit or if burning of the waste
requires compliance with different regula-
tory performance standards than specified in
the permit. The executive director will re-
quire a new trial burn to substantiate com-
pliance with the regulatory performance
standards unless this demonstration can be
made through other means..................... 3

(b) If the waste does not contain a
POHC that is more difficult to burn than
authorized by the permit and if burning of
the waste does not require compliance with
different regulatory performance standards
than specified in the per-

Note: See §305.69(g) of this title (relating
to Newly Regulated Wastes and Units) for
modification procedures to be used for the
management of newly regulated wastes and
units,

(7) Shakedown and trial burn:

(a) Modification of the trial burn
plan or any of the permit conditions appli-
cable during the shakedown period for de-
termining  operational readiness  after
construction, the trial burn period, or the
period immediately following the trial

2

(b) Authorization of up to an addi-
tional 720 hours of waste burning during
the shakedown period for determining
operational readiness after construction,
with the prior approval of the executive
director .......coeevvveceecernisereenens I

(c) Changes in the operating re-
quirements set in the permit for conducting
a trial .burn, provided the change is minor
and has received the prior approval of the
executive director... 1!

(d) Changes in the ranges of the
operating requirements set in the permit to
reflect the results of the trial burn, provided
the change is minor and has received the
prior approval of the executive director.......
1t

(8) Substitution of an alternate
type of nonhazardous waste fuel that is not
specified in the permit....... 1

{N) Corrective Action

(1) Approval of a corrective
action management unit pursuant to 40
Code of Federal Regulations
§264.552 .3

(2) Approval of a temporary
unit or time extension for a temporary
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unit pursuant to 40 Code of Federal Reg-

ulations §264.553........ 2

This agency hereby certilies that ihe proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adoopt.

Issued in Austin, Texas, on November 17,
1993,

TRD-9332188 Mary Ruth Holder

Director, Legal Division

Toxas Natural Resource
Congervation

Commission

Proposed daie of adoption. December 24,
1993

For further information, please call: (512)
483-8089

¢ L4 ¢

Subchapter M. Waste Treat-
ment Fee Program

¢ 30 TAC §§305.501-305.507

The Texas Natural Resource Conservation
Commission (Comnussion) proposes amend-
ments io §§305.501-305.506, and new
§305.507, concerning the waste irealment tee
program. The Texas Water Code, §26.0291,
authorizes the Commission o assess an an-
nual fee against each permittee hokding a
permit for wastewater freatment or discharge
issued under Chapter 26 of the Texas Water
Code. In determining the revenue to be de-
rived from these assessments the Commis-
sion considers the funds available from all
authorized sources and the requirements to
meet budgeted expenses of the water quality
activities to which these fee revenues may be
allocated. In delermining the amount of the
fee, the Commission may consider permitting
factors such as flow volume, toxic poliutant
potential, levels of traditional pollutants and
heat load. In addition, the Commission may
consider the designated uses and the ranking
classifications of the waters affected by dis-
charges from the permitled facility.

Increases in the costs of the regulatory and
administrative functions associated’ with
wastewater treatment facilities and water
quality programs are anticipated for the
1994-1995 biennium. In addition, federal
funds and general state tax revenue sources
for water quality regulatory programs will de-
crease over the same period. To meet the
requirements for funds anticipated during the
1994-1995 biennium, the Commission pro-
poses to modify certain features of the rate
schedule for determination of waste treatment
foes and increase the fee rates.

Under the current rate schedule, each permit
for which discharge paramelers have been
established is assigned a variable number of
points based on the values of the specific
permit parameters. The point values for per-
mits without variable discharge limitations are
set as fixed values by rule. The fee is deter-
mined by multiplying the total number ot
points assigned io a permit by the cumrent
rate of $70 per point, up to a maximum of
$11,000. Inactive permits are assessed a fee
that is 50% of the fee calculated for an active

permit. Industrial evaporation and land dis-
posal permits are assigned a fixed number of
5 points while domestic evaporation or land
disposal permits are assigned set point val-
ues of four points for facilities authorized up
to 0.1 million gallons per day (mqd) and ten
points for facilties authorized at 0.1 mgd or
greater. Stormwaler permits are assigned 12
points.

Fee assessments for all permits will increase
under this proposed rule. The proposal is to
increase the rate per point for all permits from
$70 10 $75. This generally represents an in-
crease of 7.0%, except for a permit which
might exceed the maximum flee, in which
case the increase would be less. In addition,
howaver, other changes are proposed which
will increase the point values assigned lo
certain permits and increase the fee assess-
ments. The calculation of the assessed fee is
amended to clarily that all cf the points calcu-
lated for a permii, variable or fixed, are to be
muitiplied by the applicable rate to eslablish
the fee. Points assigned to permits with the
lowest pollutant potential rating are proposed
to be increased from zero points to two, ex-
cept for evaporation and land disposal per-
mits, for which only one point will be assigned
for permits of lowest pollutant polential.
Points assigned on the basis of permitted
flow volume are proposed to be increased
from between one point (for permits authoriz-
ing less than .05 million gallons par day of
discharge) to 32 points (for permits authoriz-
ing greater than 6 million gallons per day of
discharge). The assignment of points for
slormwater permits is amended in order to
more clearly identify the types of permits af-
fected.

The title of Subchapter M is proposed to be
changed by deleting the word “Inspection® in
order to reflect the general application of
waste treatment facility revenues to the ad-
ministration of water quality enforcement and
regulatory programs, consistent with existing
statutory authority. Generally, all references
to "Texas Water Commission” are changed to
"Texas Natural Resource Conservation Com-
mission” (TNRCC) consistent with the consol-
idation of the programs of the former Texas
Water Commission into the TNRCC under
the provisions of Senate Bill 2, Acts of the
72nd Legislature, First Called Session, 1991.
New §305.507 is proposed to implement pro-
visions of House Bill 2605, Acts of the 73rd
Legislature, 1993 which authorizes the Com-
mission to establish uniform and consistent
provisions for the assessment of nornaities
and interest for late payment of fees. House
Bili 2605 also authorized the deposit of fees
to the Water Quality Fund.

Section 305.501, relating to purpose, is
amended to refer to the re-ttled subchapter.
Language is added to clarify that a fee is
assessed on both the holder of a permit is-
sued under the Water Code Chapler 26, or
other authorization for wastewater treatment
or discharge under the subchapier.

Section 305.502, concerning to definitions
and abbreviations, is amended, in subsection
(a), by deleting the word "inspection® from the
defintion of "annual waste treatment inspec-
tion fee" and states that the fee will apply to
any permit or other authorization. The deliii-

tions related to Type | and Type |l flows are
changed lo more accurately characterize the
types of wastewater streams inciuded. The
definition of “fund” is amended {o refer to the
Water Quality Fund consistent with legislative
amendmentis regarding deposit of revenues.
The definition of "land application/evaporation
permit® is re-worded and the definitions for
“parameler”, "payment” and "permil” and defi-
nitions related to stormwater permits are
amended, generally 1o incorporate changes
to the agency name or the subchapter head-
ing. Under subsaction (b), the definition of the
technical abbreviation "mg/" is clarified. The
definition of permit is changed to clarify that
for the purposes of this subchapter the term
"permit” refers to any authorization for the
treatment or discharge of wastewater under
the Water Code, Chapter 26.

Section §305.503, relating to fee assessment,
is amended to reflect the proposed changes
fo the rate schedule and the determination of
wastewater facility fees. Section 305.503(a) is
amended with the deletion of the word "in-
speciion” in reference to the fee and clarifica-
tion of the type of permit or authorization
subject to assessment. Section 305.503(c) is
amended 1o clarify that the variable points
and any fixed points assigned to a permit are
summed and multiplied by the cument fee
rate to arrive at the total fee assessed for
each permit. Section 305.503(f) is amended
at subdivision (1) to assign a point value of
two to a permit with the lowest pollutant po-
tential (Group ). Under the current rule, no
paints are assigned on the basis of pollutant
potential for Group | permits. New
§305 503(f)(1)(C) is added to qualify the as-
signment of points for pollutant potential to
permits for evaporation or land application.
For these permits, only 1 point will be as-
signed to evaporation and land application
permits with a poflutant potential rating of |.
Section 305.503(f)(2) is amended to incorpo-
rate increased point values for authorized
flow volumes Increases in point values as-
signed range from an increase from 3 to 4
points (net 1 point) for a permit of less than
.05 mgd authorized discharge volume to an
increase from 40 to 72 points (net 32 points)
for a permit of greater than 6 mgd authonzed
discharge volume. Section 305.503(g)(2) is
amended by re-wording the dessription of
stormwater permits which are subject to the
assignmen! of set points. Section
3035.503(h) is amended to change the dollar
value for each point assigned to a permit from
$70 to $75 per point. Section 305.503(i) is
amended by deleting a provision authorizing
a fee of 25% of the calculated fee rate for
permits which are inactive. The provision was
eltective unhl August 31, 1992, and has ex-
pired under its own terms. The fee for inactive
permits shall be 50% of the calculated rate
and shall not be less than $150.

Section 305 504, relating 1o fee payment, is
amended to reflect the revised name of the
assessed fee and the change in agency
name.

Section 305 505 1s amended to reference the
Water Quality Fund as the appropriate fund to
which waste frealment fees are deposited.

Section 305.506, relating to cancellation, is
amended with the deletion of the term "in-
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spection” in reference to the fee authorized
under this subchapter.

New §305.507 establishes penalties and in-
terest rates applicable to delinquent pay-
ments of the waste ireatment fees authorized
under this subchapter. Gonsistent with House
Bill 2605, Acts of the 73rd Legislature, 1993,
a penally of 5.0% of the amount due is as-
sessed late payments with an additional 5.0%
due after a payment is 30 days delinquent.
After 60 days, delinquent payments will ac-
crue interest at an annual rate of 12%, com-
pounded monthly.

Stephen Minick, budget and planning divi-
sion, has determined that for the first five-
year petiod the sections are in effect there
will be fiscal implications as a result of en-
forcement and administration of the sections.
The effect on state government will be an
increase in revenue of approximately
$1,160,00 in each of the fiscal years
1994-1998. The efiect on local governments
holding municipal wastewaler permits will be
an increase in costs for annual wastewater
permit fees. Facilities which are curently as-
signed sufficient points to qualify for the maxi-
mum fee of $11,000 will see no increase.
Other facilities will be atfected to varying de-
grees depending on the size of the faciity and
the specific permit parameters which are af-
fected by the proposed rule. The increase in
assessment rate from $70 to $75 per point
will generally increase annual fees by approx-
imately 7.0% Additional proposed changes
could result in further increases. The maxi-
mum potential increase for any permit will be
approximately $3,100. The average increase
will be significantly less, no more than $300,
and the majority of permits will see an even
smaller increase.

Fees for permits of each type will be in-
creased. The increase in cost per point from
$70 to $75 will atfect each permit and class of
permit equally. Changes proposed-in the as-
signment of points, however, will affect ditfer-
ent types of permits less uniformly.
Agricultural permit holders will be assessed
an additional $51,000 per year as a group (an
average of $100) reiated to the assignment of
additional points for pollutant potential and
authorized flow. On the same basis, in-
creases for industrial permits are anticipated
to be approximately $196,000 annually (aver-
age of $190). Increases for municipal and
private domestic permits, above the base
7.0% increase, are anticipated to be $98,000
(average of $96) and $156,000 (average of
$112), respectively. Generally, the maximum
fee of $11,000 will mitigate fee increases for
larger permits with higher point values, while
fee increases for smaller permits will be more
significant on the basis of percentage in-
crease and actual dollar increase Annual
fees for the approximately 275 inactive per-
mits will increase under provisions of existing
regulation which will require payment of 50%
of the rate for an active permit. This is in-
creased from the 25% rate which was in
effect until August 31, 1993.

The sections as propcsed will have fiscal
impacts on small businesses. Those
businesses with waste treatment permits will
be aflected in the manner described above.
Businesses which discharge to publicly-

owned treatment facilities may be collectively
affected by increased rates for service it addi-
tional permit fee costs are passed directly on
to customers. It is not anticipated that recov-
ery of these costs by utility providers will
significantly affect small businesses.

Mr. Minick has also determined that for each
year of the first five years these sections are
in effect the public benefit anticipated as a
result of enforcing the sections will be im-
provements in: the regulation of waste treat-
ment facilities and permitted wastewater
discharges, protection of the quality of the
state’s surface water resources, and compli-
ance with the provisions of the Texas Water
Code and the regulations of the Texas Natu-
ral Resource Conservation Commission. The
costs {0 individuals who are not affected per-
mit holders anticipated as a result of compli-
ance with these sections would be the same
as those costs identified for small businesses
which are ralepayers to municipal treatment
facilities. On an individual basis, these costs
are not anticipated to be significant.

Comments on this proposal may be submit-
ted to Stephen Minick, Budget and Planning
Division, Texas Natural Resource Conserva-
tion Commission, P.O. Box 13087, Auslin,
Texas 78711, (512) 463-8227 The deadline
for submission of written comments will be 30
days after the date of publication of this pro-
posal in the Texas Register

These amendments are proposed under the
Texas Water Code, §5.102 and §5. 105,
which provides the Commission with the au-
thority to adopt any rules necessary to carry
out its powers and duties under the Code and
other laws of the State of Texas, and to
establish and approve all general policy of the
Commission, and §26.0291 of the Texas Wa-
ter Code, which authorizes the Texas Natural
Resource Conservation Commission to re-
vise fee rates for waste treatment facilties in
order to fund regulatory programs for waste-
water treatment facilities and discharges to
the surface waters of the state.

$305501. Purpose.

(a) It is the purpose of these sec-
tions to maintain the Waste Treatment {In-
spection] Fee Program. Under this program,
an annual [waste treatment inspection] fee
is imposed on each permittee holding a
permit or otherwise authorized to treat or
discharge wastewater under the Texas Wa-
ter Code, Chapter 26. All fees shall be
deposited in a fund for the purpose of sup-
plementing other funds appropriated by the
legislature to pay the expenses of the com-
mission in inspecting waste treatment facili-
ties and enforcing the provisions of the
Texas Water Code, Chapter 26, the rules
and orders of the commission, and the pro-
visions of commission permits governing
waste discharges and waste treatment facili-
ties.

(b) (No change.)

§305.502. Definitions and Abbreviations.

(a) Definitions. The
contamned in the Texas Water

definitions
Code,

§26.001, shall apply herein. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings unless the context clearly indicates oth-
erwise.

(1) Annual waste treatment [in-
spection] fee-A fee charged to each
permittee holding a permit or otherwise
authorized to treat or discharge wastewa-
ter under the Texas Water Code, Chapter
26.

(2) (No change. )

(3) Commission-The Texas
Natural Resource Conservation [Water)
Commission.

(4) Flow [Final flpw] limit-The
maximum amount of wastewater discharge
authorized during any term of the permit,
expressed as a daily average flow, a daily
maximum flow, an annual average, or an
annual maximum.

(5) (No change.)
(6) Flow volume

(A) Type I[, contaminat-
ed]-These wastewaters include sanitary
wastewater, process wastewater flows, or
any mixed wastewaters containing more
than 10% process wastewaters;

(B) Type I, uncontaminat-
ed]-These wastewaters [are relatively un-
contaminated. They] include non-contact
cooling water or mixed flows which contain
at least 90% non-contact cooling water and
not more than 1 million gallons per day of
process wastewater.

(7) Fund-The Water Quality
Fund [waste treatment facility inspection
fund].

(8) Heat load parameter-The
temperature limitation specified in a permit.
For purposes of assessing the waste treat-
ment [inspection] fee, points are assigned
according to the existence of a temperature
limitation within a waste discharge permit.

(9) (No change.)

(10) Land application/evapora-
tion permit-A permit which does not autho-
rize the discharge of wastewaters into
surface waters in the state. These permits
include [, including,} but are not limited to
permits for evaporation ponds and irrigation
systems,

(11) (No change.)

(12) Parameter-A  variable
which defines [acts as] a set of physical
properties whose values determine the char-
acteristics of a waste discharge. Those pa-
rameters to be considered under the waste
treatment facility [inspection] fee are:
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(A) pollutant potential[, ex-
pressed as the Standard Industrial Classifi-
cation (SIC) for industrial permits and an
authorized flow of greater than 1 mgd
and/or biomonitoring requirements or toxi-
cant numeric limits for domestic permits];

(B)-(G) (No change.)

(13) Payment-Receipt by the
commission of the full amount of the annual
waste treatment [inspection] fee.

(14) Permit-Any permit issued
by the Texas Natural Resource Conserva-
tion [Water] Commission under authority of
the Texas Water Code, Chapter 26, includ-
ing those perrhits issued under the authority
of both the Texas Water Code, Chapter 26,
and other statutory provisions (such as the
Health and Safety Code, Chapter 361). For
the purpose of this subchapter, the term
"permit" shall include any other authori-
zation for the treatment or discharge of
wastewater, including permits by rule.

(15) (No change.)

(16) Report only [discharge]
permit-A permit which authorizes the vari-
able or occasional discharge of wastewaters
with a requirement that the volume of dis-
charge be reported but without any limita-
tion on the volume of discharge.

(17) Stormwater outfall or [/Re-
port discharge] permit-A permit or out-
fall(s) which authorizes the variable or

stormwater and stormwater runoff, but
without any specific limitation on the vol-
ume of discharge.

(18) (No change.)

(19) Traditional pollutants-The
wastewater parameters typically found in
wastewater discharge permits, specifically
BOD/COD/TOC, TSS, and ammonia. For
purposes of assessing the waste treatment
[inspection] fee. points are assigned to these
parameters if they are included in a permit.

(b)  Abbreviations. The following
abbreviations apply to these sections.

()-(3) (No change.)

(4) Mg/l (milligrams per l-
ter)-All limits measured in mg/l are con-
verted to pounds per day (Ib/day) using the
following conversion: mg/l multiplied by
the [times] flow volume in MGD multi-
plied by [times] 8.34 equals lb/day.

(5) SIC-Standard  Industrial
Classification(s)assigned to a facility gener-
ating wastewater.

(6)-(8) (No change )

§305.503. Fee Assessment.

(a) An annual waste treatment [in-
spection] fee is assessed against each person
holding a permit or other authorization
issued under the authorny of .the Water
Code, Chapter 26 The amount of the fee is
determined by specific permit parameters

occasional discharge of accumulated
Group I = 2 [0] Points
Group II = 10 Points
Group III = 15 Points
Group IV = 20 Points
Group V = 30 Points
Group VI = 40 Points

(B) Domestic Discharges.

for which a facility is authorized as of each
September 1. The maximum fee which may
be assessed each permit is $11.000, except
that upon delegation of National Pollutant
Discharge Elimination System (NPDES)
permit authority to the commission, the
maximum fee which may be assessed is
$15,000.

(b) (No change.)

(c) Except as provided in subsec-
tion (g) of this section, the commission
shall assign a point value to each of the
permit parameters in subsection (b) of this
section. The assigned value(s) shall be
weighted according to the specific permit
limits and the weighted values summed.
The [Either the] sum of the variable point
values under subsection (f) of this section
and [or] the set point values established
under subsection (g) of this section are mul-
tiplied by the current fee rate under subsec-
tion (h) of this section to determine the fee
to be assessed.

(d)-(e) (No change))

(f) Fee rate schedule Except as
provided in subsection (g) of this section,
each permut shall be assessed a fee based on
the specific parameters assigned to the per-
mit and determined by the following sched-
ule, Each permit shall be reviewed to
determine the individual values for the pa-
rameters covered by this schedule.

(1) Pollutant Potential

(A) Industrial Discharges.
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Group I (< 1.0 mgd, no biomonitoring or toxicant

numerical limit) = 2 [0] Points

Group II (> 1 mgd and/or biomonitoring, but no
’ toxicant numerical limit) = 10 Points

Group III (toxicant numerical 1limit) = 15 Points

(Pollutant Potential Points = ]

(C) Evaporation/land  ap-
plication permits with a toxic rating of 1
will be assessed only one point for pollut-
ant  potential.  Pollutant  Potential

Points=
(2) Flow Volume.
(A) Type I [(Contaminated))
<.05 mgd s = 4 [3] points
>.05 but <.25 = 7 (5] points
>.25 but < 2 = 14 [(10] points
> 2 but < 4 = 28 [20] points
> 4 but < 6 = 46 [30] points
. > 6 [but < 8] = 72 [40] points
[> 8 but < 10 = 50 points
> 10 mgd = 60 points]
(B) Type I {(Uncontaminat-
ed)]:
< 1 mgd = 3 points
> 1 but < 5 = 10 points
> 5 but < 10 = 20 points
> 10 but < 50 = 30 points
> 50 but < 500 = 40 points
> 500 mgd = 50 points
; {If facility is rated as] EPA major facili-
. g; (4lzdajo(rll\ll\:i§:ranl§;)ignanon. g(;ul]?sz ’ points. Major J Facility
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(8) Set Point Permits. The follow-
ing fees are assessed for permits to which
the parameters under subsection (f) of this
section are not applicable:

(1) (No change.)

(2) Report only or Stormwater
Outfall(s) and [/Report]

(A) Permits-12 points

(B) Stormwater  permit[s]
outfalls for which flow discharge parame-
ters have been established shall be assessed
a fee under subsection (f) of this section.
Set Points=

(h) The annual fee to be assessed is
calculated by multiplying the total points
determined under subsections (f) and(/or]
(g) of this section by the rate of $75 [$70]
per point. Permits having both process
wastewater discharges assessed under sub-
section (f) of this section and stormwater
discharges assessed under subsection (g) f
this section shall be assessed the total of the
fees determined under the respective sub-
sections, not to exceed the maximum fee
under subsection (a) of this section.

(i) The [Until August 31, 1992, the
fee assessed an inactive permit shall be 25%
of that calculated under subsection (f)
and/or subsection

(g) of this section. Beginning Sep-
tember 1, 1992, the] fee assessed an inac-
tive permit shall be 50% of that calculated
under subsection (f) and[/or] subsection (g)
of this section. In no event shall the fee for
an inactive permit be less than $150 [$100]
per year.

§305.504. Fee Payment. Annual waste
treatment [inspection] fees are payable
within 30 days of the billing date each year
for all permittees. Fees shall be paid by
check, certified check, or money order pay-
able to the Texas Natural Resource Con-
servation [Water] Commission. New
permits will require full payment of the
appropriate fee within 30 days of the billing
date, and thereafter will be assessed an an-
nual waste treatment [inspection] fee under
the schedule set forth herein, beginning
with the next regular billing date. All fee
assessments are to be based on the permit-
ted parameters (interim or final) specified in
the permit, without regard to the actual
quality of effluent that the permitted facility
is discharging. Where the parameters autho-
rized for a permitted facility change to a
higher interim level or to the final level
authorized by the permit, the revised fee, if
any, will be assessed at the next regular
payment date following the change in au-
thorized limits. If a permit is amended to
authorize lesser or greater parameters, the
revised fee will be assessed at the next

regular payment date following the final
order of the Texas Natural Resource Con-
servation [Water] Commission effecting
the amendment. Fees are payable regardless
of whether the permitted facility actually is
constructed or in operation.

§305.505. Fund. All fees collected under
this waste treatment [inspection] fee pro-
gram are to be deposited in the Water
Quality Fund [waste treatment facility in-
spection fund]. The fund shall be managed
in accordance with §305.501 of this title
(relating to Purpose).

§305.506. Cancellation, Revocation, and
Transfer.  Cancellation or revocation of a
permit, whether by voluntary action on the
part of the permittee or as a result of invol-
untary proceedings initiated by the commis-
sion, will not constitute grounds for a
refund, in whole or in part, of any [annual
inspection] fee already paid by the
permittee. Transfer of a permit will got
entitle the transferor permittee to a refuhd,
in whole or in part, of any [annual inspec-
tion] fee already paid by that permittee.
Any permittee to whom a permit is trans-
ferred shall be liable for payment of the
annual [inspection] fee assessed for the per-
mitted facility on the same basis as the
transferor of the permit.

§305.507. Failure to Make Payment.

(a) Failure to make payment in ac-
cordance with this subchapter constitutes a
violation subject to enforcement pursuant to
the provisions of the Water Code, §26.123.

(b) Owners or operators of a facil-
ity failing to make payment of the fees
imposed under this subchapter when due
shall be assessed a penalty of 5. 0% of the
amount due; and, if the fees are not paid
within 30 days after the day on which the
fees are due, an additional 5.0% penalty
shall be imposed. An annual interest rate of
12% compounded monthly, shall be im-
posed on delinquent fees beginning 60 days
from the date on which the fee is due.

(c) Interest or penaities collected
by the commission under this section shall
be deposited to the Water Quality Fund

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency’s authorty to
adopt

Issued in Austin, Texas, on November 15,
1993.

TRD-9332112 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Conservation

Commission

Earhes! possibie date of adoption: December
24, 1993

For further information, please call: (512)
463-8069

L 4 ¢ L4

Chapter 330. Municipal Solid
Waste

Subchapter E. Permit Proce-
dures :
¢ 30 TAC §330.65

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Natural Resource Conservation or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The repealed section is proposed under the
authority of the Texas Water Code (Vernon
1992), §5.103, which provides the Texas Nat-
ural Resource Conservation Commission with
the authority to adopt any rules necessary to
carry out the powers and duties under the
provisions of the Texas Water Code and
other laws of this state, and under House Bill
2043, as passed by the 73rd Legislature. Ad-
ditionally, they are promuigated pursuant to
the Texas Solid Waste Disposal Act,
§361.024, (the Acl), Texas Health and Safety
Code, (Vernon 1982), which provides the
Texas Natural Resource Conservation Com-
mission with the authority to regulate munici-
pal solid waste and adopt rules as necessary
to reguiate the operation, management, and
control of solid waste under its jurisdiction.

§330.65. Requirements of an Application
for Registration of Solid Waste Facilities
(Type V).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt.

Issued in Austin, Texas, on November 17,
1993.

TRD-9332200 Mary Ruth Holder

Director, Legal Division

Texas Naturael Resource
Conservation

Commission

Earliest possible date of adoption: December
24, 1993

For turther information, please call: (512)
463-8069

* ¢ ¢

Subchapter E. Permit Proce-
dures and Design Criteria
* 30 TAC 330.65

The new section is proposed under the au-
thorty of the Texas Water Code (Vernon
1992), §5.103, which provides the Texas Nat-
ural Resource Conservation Commission with
the authority to adopt any rules necessary to
carry out the powers and duties under the
provisions of the Texas Water Code and
other laws of this state, and under House Bill
2043, as passed by the 73rd Legislature. Ad-
ditionally, they are promulgated pursuant to
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the Texas Solid Waste Disposal Act,
§361.024 (the Act), Texas Health and Safety
Code, (Vernon 1992), which provides the
Texas Natural Resource Conservation Com-
mission with the authority to regulate munici-
pal solid waste and adopt rules as necessary
to regulate the operation, management, and
control of solid waste under its jurisdiction.

§330.65. Registration for Solid Waste Man-
agement Facilities.

(a) Applicability. This section shall
apply to a municipal solid waste manage-
ment facility which is exempt from permit
requirements under §330.4(d) and (g) of
this title (relating to Permit Required).

(b) Construction and operation.
Owners/operators may proceed with con-
struction of a solid waste management facil-
ity meeting all the requirements of this
section without prior executive director ap-
proval, provided that a public meeting is
held pursuant to subsection (d)(3)(C) of this
section and the applicant has submitted an
application complete with all information
demonstrating compliance with these rules
to the executive director. The operation of
the facility shall not begin until after a pre-
opening inspection has been conducted and
authorization to accept waste has been
given by the executive director. Owners/op-
erators must comply with all applicable reg-
ulations, and shall remain responsible for
making corrections andfor other changes
that are necessary to meet the requirements,
prior to beginning operation of the facility.

(c) Number of copies. Registrants
shall submit three copies of the completed
application for registration.

(d) Application. The complete reg-
istration application shall include Part I of a
permit application as required by §330.52
of this title (relating to Technical Require-
ments of Part I of the Application), includ-
ing, but not limited to, documentation of
population or incoming waste rate, site
plan, land use narrative, site operating plan,
legal description, evidence of competency,
evidence of financial assurance, and an ap-
plicant’s statement, and shall be submitted
as follows.

(1) Documentation of popula-
tion or incoming waste rate.

(A) Documentation of the
population to be served shall be submitted
with the application. The population infor-
mation shall be consistent with the latest

population data from the last decennial cen-
sus.

(B)  Documentation of the
incoming waste rate shall be submitted with
the application. The incoming municipal
solid waste rate shall be supported by the
reports submitted for calculation of the mu-
nicipal solid waste disposal fee for the pre-
vious six reporting quarters, documentation
of new or existing programs that recycle
and would reduce the waste loading for the
facility, existing data of the municipal solid
waste generated by the area to be served, or
other data acceptable to the executive direc-
tor.

(2) Site plan. The site plan shall
include all the general design criteria which
could be incorporated in a set of construc-
tion plans and specifications. A site layout
plan, signed and sealed by a registered pro-
fessional engineer, and a location map shall
be included in the plans.

(3) Land use narrative.

(A)  The land use narrative
shall include a description of the surround-
ing land use within one-half mile of the site
and it shall be shown on a topographic map.

(B) The applicant shall at-
tach documentation of local government ap-
proval/acceptance of the site location, e.g.,
conformity with local zoning restrictions, a
building permit, license, nonconforming use
authorization, etc. These regulations do not
grant authorization for development/opera-
tion of the facility in noncompliance with
local government ordinances and regula-
tions.

(C) The applicant and the
Commission shall conduct a public meeting
in the local area, prior to the beginning of
construction of the facility, to describe the
proposed action to the general public. The
public meeting shall be held as prescribed
in the Health and Safety Code, §361.0791
(relating to Public Meeting and Notice Re-
quirement) and §305.107 of this title (relat-
ing to Public Meeting and Notice
Requirements).

(4) Site operating plan

(A) The site operating plan
shall include, as a minimum, a description
of the solid waste data, the facility opera-

tion, operational characteristics of the
equipment, facility maintenance, safety pro-
visions, emergency procedures, fire protec-
tion, sanitation, facility rules, operating
hours, litter control procedures, and vector
control procedures.

(B) The plan shall also ad-
dress alternate processing or disposal proce-
dures of the solid waste in the event that the
facility becomes inoperable for periods lon-
ger than 24 hours.

(C) The solid waste data
shall include an estimate of the amount of
solid waste to be received daily, the maxi-
mum amount of solid waste to be stored,
the maximum and average lengths of time
that solid waste is to remain on the site, and
the intended destination of the solid waste
received at this site.

(5) Legal description. A legal
description of the property, including the
book and page number of the county deed
records, of the current property owner shall
be submitted. The legal description shall be
a metes and bounds description of the site
signed and sealed by a registered profes-
sional land surveyor. A drawing of the de-
scription, signed and sealed by the
surveyor, shall also be submitted. If the
property is platted, the book and page num-
ber of the final plat record and a copy of the
final plat shall be submutted.

(6) Evidence of competency.

(A) The applicant shall sub-
mit a list of all Texas solid waste sites
which the applicant has owned or operated
within the past ten years. The site name,
site type, permit or registration number,
county, and dates of operation shall be also
submitted.

(B) The names of the princi-
pals and supervisors of the applicant's orga-
nization shall be provided, together with
previous affiliations with other organiza-
tions engaged in solid waste activities.

(7) Evidence of financial assur-
ance Evidence of financial assurance shall
be provided in accordance with §330.9 and
§§330. 280-330 286 of thus Chapter (relat-
ing to Financial Assurance).

(8) Statement of applicant. The
following document shall be signed, nota-
rized, and submitted with the application.
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(A I, , state that I have

knowledge of the facﬁs set forth herein and

that these facts are true and correct, to the O
best of my knowledge and belief. I further

state that, to my knowledge and belief, the

project for which application is now being

made will not'in any way violate any law,

rule, ordinance; or decree of the duly

authorized governmental entity having

jurisdiction. I further state that I am the

applicant or am authorized to act for the

city/county/applicant.

(Signature)

(Type Name and Title)

(Date)

(B) Notary public’'s certificate: |
Subscribed and sworn to before me, by
the said _ , this ______ day of

19__, to certify which

witness my hand and seal of office.

Notary Publ;c in and for

- County, Texas.

My commission expires‘pn .
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(C) The applicant shall pro-
vide documentation that the person signing
the application meets the requirements of
§305.44 of this title (relating to Signatories
to Applications).

(¢) Design Criteria.

(1) Site access. The site access
road from a publicly owned roadway shall
be at least a two lane gravel or paved road,
designed for the expected traffic flow. Safe
on-site access for commercial collection ve-
hicles and for residents shall be provided.
The access road design shall include ade-
quate turning radii according to the vehicles
that will utilize the site and shall avoid
disruption of normal traffic patterns. A pos-
itive means to control dust and mud shall be
provided.

(2) Access control. Access (o
the site shall be controlled by a perimeter
fence, four foot barbed wire or six foot
chain-link, with lockable gates. An atten-
dant shall be on-site during cperating hours.
A sign shall be provided that gives the site
name, registrant name, registration number,
operating hours, and site rules.

(3) Miscellaneous design de-
tails. The facility shall be designed in ac-
cordance with all local building code and
land development code requirements. Build-
ing setback lines shall be followed, if appli-
cable. Vehicle parking shall be provided for
equipment, employees, and visitors. Safety
bumpers at 'hoppers shall be provided for
vehicles. Necessary connections for facility
cleaning shall be provided. Provisions shall
be made to prevent the entry of precipita-
tion into vehicles. The operating area and
transport shall be enclosed by walls, chain-
link fencing. and/or gates.

(4) Water poliution control. Pro-
visions for the treatment of wastewaters
from the facility shall be provided. A con-
nection into a public sewer system, a septic
system, or a small wastewater treatment
plant are acceptable. The applicant shall
obtain any permit or other approval required
by state or local code for the system in-
stalled. The floor of the operating area shall
be concrete, and the walls of the operating
areas shall be smooth masonry, metal, or
concrete. A sump drain shall be provided to
collect all wastewaters generated by the fa-

cility, and transport them to the treatment
facility.

(5) Air pollution and ventilation.
Ventilation of structures designed in accord-
ance with applicable codes shall be pro-
vided. The applicant shall consult with the
Texas Air Control Board for assistance and
any permit requirements.

(6) Storage requirements. On-
site storage of soures-separated recyclable
materials should be provided and this area
shall be separate from the transfer area.
Control of odors. vectors, and windblown
waste from the storage area shall be main-
tained.

(7) Fire protection, A fire pro-
tection plan shall be prepared. This fire
protection plan shall describe the source of
fire protection (a local fire department, fire
hydrants, fire extinguishers, water tanks,
water well, etc.), procedures for using the
fire protection source, and employee train-
ing and safety procedures. The fire protec-
tion plan shall comply with local fire codes.

(8) Noise pollution and screen-
ing. Screening or other measures to mini-
mize the noise pollution and adverse visual
impacts shall be provided.

(9) Site drainage. Drainage pro-
visions for controlling surface water on or
near the site shall be provided. The loca-
tions of any proposed dikes, berms, storm
sewers, levees, detention ponds, and the
outfall point shall be identified. Drainage
calculations shall be in accordance with
§330.55 of this title (relating to Site Devel-
opment Plan).

(10) Site facilities. The site shall
provide facilities for potable water, sanitary
purposes, office, maintenance, recyclable
materials collection, and solid waste trans-
fer. Concrete pads with raised curbs around
the perimeter or asphalt paved areas with
berms shall be utilized to control spills and
contaminated water.

(11) Additional technical infor-
mation for composting facilities. For regis-
tration of composting facilities, additional
technical information related to the specifics
of composting shall be submitted by the
applicant in accordance with the criteria for
composting facilities provided by the com-
mission,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority {0
adopt.

Issued in Austin, Texas, on November 17,
1993.

‘TRD-8332193 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Conservation

Commission

Eartiest possible date of adoption: December
24, 1893

For further information, pleass call: (512)
463-8069

¢ ¢ ¢

Chapter 335. Industrial Solid
Waste and Municipal
Hazardous Waste

The Texas Natwral Resource Conservation
Commission (TNRCC) proposes amend-
ments 10 §335.1 under Subchapler A (relating
to Industrial Solid Waste and Municipal Haz-
ardous Waste Management in General),
§335.111 under Subchapter E (relating to In-
terim Standards for Ownars and Operators of
Hazardous Wasle Storage, Processing, or
Disposal Facilities), §§335.151, 335. 152, and
335.167 under Subchapter F (relating to Per-
miting Standards for Owners and Operalors
of Hazardous Waste Storage, Processing, or
Disposal Facilities), and §335.431 under
Subchapter O (relating to Land Disposal Re-
strictions). it should be noled that the federal
CAMU rule is cuently being challenged in
the federal courts, and that if the federal rule
were {0 be vacated by the {ederal count, the
TNRCC CAMU rule adopling the federal reg-
ulation by reference would no longer be effec-
tive.

This proposal, particularly the slandards re-
garding comrective action management unils
is set forth with the inlention of providing
decision makers with some degree of addi-
tional flexibility in order to expedite and im-
prove ramedial decisions. However, # should
be pointed out that, even with this proposed
exira flexibility, the commission does not in-
fend for this proposal, if adopted, to replace
existing standards that define the necessary
lovel of protection to human heaith and the
environment for remedial actions. For exam-
ple, the applicable requirements contained in
the risk reduction standards of Chapier 335 of
this title, Subchapter S and relaled rules,
such as §335.8 (relating to Closure), would
still ba in force.
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Section 335.1 (relating 10 Definitions) is pro-
posed {0 be amended to add definitions for
the terms "comective action management unit
or CAMU" and “remediation waste,” and to
amend the definitions for the terms “disposal
facility,” “facifty,” “landfill,” "land treaiment fa-
cilty,” "miscellanaous unit,” “pile,” and "sur-
face impoundment.” A comrective action
management unit or CAMU is proposed to be
defined as an area within a facility that is
designated by the commission under Title 40
Code of Federal Regulations (CFR), Part
264, Subpart S, for the purpose of implement-
ing comrective action requirements pursuant to
Title 30 of the Texas Administrative Code
(TAC) §335.167 and the Texas Health and
Safety Code, §361.303. The 40 Code of Fe-
deral Regulations, Part 264, Subpart S stan-
dards are proposed to be adopted by
reference under Chapter 335 Subchapter F,
as discussed laler in this preamble. The pro-
posed definition for a CAMU requires that
only remediation wastes can be managed in
the CAMU pursuant fo implementing such
comrective action requirements.

The torm “remediation waste” is proposed to
be defined as "All solid and hazardous
wastes, and all media (including groundwater,
surface water, soils, and sediments) and de-
bris, which contain listed hazardous wasles
or which themselves exhibit a hazardous
waste characteristic, that are managed for the
purpose of implementing corrective action re-
quirements under §335.167 of this title (relat-
ing to Comective Action for Solid Waste
Management Units) and the Texas Solid
Waste Disposal Act, Texas Health and Safety
Code, (Vernon Pamphlet 1993), §361.303
(relating 1o Comective Action). For a given
facility, remediation wastes may originate
only from within the facility boundary, but may
include waste managed in implementing cor-
rective action for releases beyond the facility
boundary under the Texas Solid Waste Dis-
posal Act, Texas Health and Safely Code,
(Vernon Pamphiet 1993), §361.303 (relaling
to Corrective Action), §335.166(5) of this tille
(relating to Cormective Action Program), or
§335.167(c) of this title (relating to Comrective
Action for Solid Waste Management Units).”

It should be noted that the proposed definition
of remediation waste does not include “new”
or as-generated wastes that are generated by
ongoing industrial or other non-commective ac-
tion related processes al the facility, nor does
#t include comrective action related wastes that
are excavated, transported to an off-site facil-
iy, and then relurned to the originating facil-
ty. However, the term is intended to
encompass comective action related wasles
managed under the appropriate statutory and
regulalory comeclive action authorities at
commercial waste management lacililies,
even though they initially originated outside
the facility boundaries, having been accepted
" fom ofi-site. For the purposes of this pro-
posal, such commercial facdity remediation
wasles would be considered to have “origi-
nated” from the commercial facility. The pro-
posed definiticn ol remediation wasle is aiso
intended to include wastes such as those
generaled, under the appropriate statutory
and regulatory correclive action authorities,
as a result of site investigations relating to
corective actions (e.g., driling muds).

The term “disposal facility" is proposed as a
facilty or part thereof where solid waste is
infentionally placed into or on any land or
water, and at which waste will remain after
closwre, bul does not include a corrective
action management unit into which remedia-
tion wasles are placed. Since the placement
of remediation wastes into a CAMU does not
lead to the facility being defined as a "dis-
posal facility,” under this proposal, the land
disposai restrictions of 40 Code of Federal
Regulations, Part 268 would not be invoked
by such placement. it should be noted that
the “non-inclusion” of a CAMU in the pro-
posad definition of the term "disposal facility”
does nel necessarily mean that a CAMU is a
unit where solid waste has not been intention-
ally placed into or on the land, at which waste
will remain after closure. In this regard, this
proposed definition merely excludes CAMUs
from the definition of "disposal facility” so that
the land disposal restrictions will not apply.
The idea here is to create a new class of
units called corrective action management
units, that is not bound to the land disposal
restrictions which are placed on other classes
of units in which hazardous waste disposal
takes place.

The term “facility” is proposed to be amended
to include that, for the purposes of imple-
menting corrective action pwsuant to 31 TAC
§335.167 or the Texas Health and Salely
Code, §361.303, a facility inciudes all contig-
uous property under the control of an owner
or operator seeking a permit for the manage-
ment of hazardous wasle. Thus, the definition
of the term "facility” is proposed to be broader
in scope in certain cases, for the purpose of
implementing properly authorized comreclive
action, than the exisling definttion. Properly
under the control of an owner or operalor
seeking a hazardous waste permit that is
separaled only by a public right-of-way is
intended to be included in this proposed
amendment to the definition of facility.

Other possible interpretations of this pro-
posed amendment to the definition of facility
are illustrated by the following examples.
Consider an owner of a contiguous parce! of
land consisting of 200 acres, 50 acres of
which are leased 1o another company, and
the owner of the 200 acres is seeking a
hazardous waste permit For the purpose of
conducting properly authorized comective ac-
tion (by the owner of the 200 acres), the
facility would include the entire 200-acre par-
cel, under this proposal. if, on the other hand,
the lessee of the 50 acres is seeking a haz-
ardous waste permit and the owner is not,
and the lessee wishas to properly conduct
corrective action activties, then the facility in
this example would be limiled io the 50
leased acres. The key portion of the pro-
posed amended definition upon which this
interpretation is based is the phrase "...contig-
uous property under the control of the owner
or operator seeking a permit for the storage,
processing, and/or disposal of hazardous
waste.” Since the person seeking a hazard-
ous waste permit controls only the 50-acre
plot, then the definition of facility in this exam-
ple is limited to the 50 acres.

The terms “landfill,” “land treatment facility,”
"miscellaneous unit,” "pile,” and “surface im-
poundment® are proposed to be amended to

clarify that such units or facilities do not in-
clude corective action management units.

Section 335.111 (relating to Purpose, Scope,
and Applicability) is proposed to be amended
to specify that the standards for comrective
action management units and temporary unils
under 40 Code of Federal Regulations,
§264.552 and 40 Code of Federal Regula-
tions, §264.553 apply to interim status haz-
ardous waste management facilities. These
40 Code of Federal Regulations, Part 264
standards are proposed to be adopted by
reference under §335.152, as discussed be-
low. The amendment to §335.111 is pro-
posed as a conforming change so that it is
clear that the 40 Code of Federal Regula-
tions, Part 264, Subpart S provisions relating
to comective action management units and
temporary unils would apply to interim status
facilities, as well as to permitted facilities.
Together with the proposed amendment at
§335.151(c) of this title (relating to Purpose,
Scope, and Applicability), as discussed be-
low, a connection between the interim stan-
dards and the permitting standards under
Chapter 335 of this tille, Subchapters E and
F, respectively, would be created.

Section 335.151(c) is proposed 1o state that
owners and operators of interim status facili-
ties must comply with the interim status stan-
dards until final administrative disposition of
the permit application, excepl as pxovided
under Title 40 Code of Federal Regulations,
Part 264, Subpart S. Under this proposal, the
permitling standards relating to corrective ac-
tion management units and temporary unts
are available to be applied to interim stalus
hazardous waste management facilities, un-
der the appropriate statutory and regulatory
comreclive action authorities.

Section 335.152(a) of this titlke (relating to
Standards) is proposed 1o be amended by the
addition of language adopting by reference 40
Code of Federal Reguiations, Part 264,
Subpart S, relaling to Comective Action for
Solid Waste Management Units, as amended
through February 16, 1993, at 58 FedReg
8683. This adoption by reference is proposed
to be placed under §335.152(a) (14), while
the cumrent paragraphs (14)-(17) are pro-
posed to be renumbered (15) -(18), respec-
tively.

40 Code of Federal Regulations, Parl 264,
Subpant S contains §264.552 (relating to Cor-
reclive Action Management Units (CAMU))
and §264.553 (relating to Temporary Units
(TU)) As proposed to be adopted by refer-
ence under §335.152(a)(14), the commission,
for the purposes of implementing remedies
under §335.167 (relating to Corvective Action
for Solid Waste Management Unils) or the
Texas Solid Waste Disposal Aci, Texas
Health and Safety Code, (Vernon Pamphilel
1993), §361.303 (relating to Comective Ac-
tion) , may designate an area at a facility as a
CAMU, in accardance with the requirements
of 40 Code of Federal Regulations, §264.552.
Please refer to 40 Code of Federal Regula-
tions, §264.552. Under this section, the
placement of remediation wastes imo or
within a CAMU does not constitute land dis-
posal of hazardous wasles, and thus the land
disposal restiicions (LDRs) of 40 Code of
Federal Regulations, Part 268, as adopted by
reterence under Chapter 335 Subchapter O,
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would not apply. Also, the consolidation or
placement of remediation wastes into or
within a CAMU would not constitute creation
of a unt subject to minimum technological
requirements (MTRs). Under this proposal,
the excavation of remediation wastes from a
CAMU for on-site treatment in another sepa-
rately regulated (or otherwise exempt) unit,
followed by redeposiion of those wastes or
residuals into the CAMU would not trigger the
LDRs or the MTRs. However, removal of
remediation wastes from a CAMU, and place-
ment of those wastos into a land-based unit
that is not a CAMU would be subject to appli-
cable LDRs and MTRs. It should be noted
that non-land-based units physically located
within a CAMU would not actually be part of
the CAMU, and the applicable hazardous
waste regulatory requirements would apply to
these "non-CAMU" units.

As proposed to be adopted by relerence at
§335.152(a)(14), 40 Code of Federal Regula-
tions, §264.552 further provides that the com-
mission may designate a regulated unit as a
CAMU, or may incorporate a regulated unit
into a CAMU, if: the regulated unit has begun
the closure process under 40 Code of Fede-
ral Regulations, §264.113 or §265.113; and
inclusion of the regulated unit will enhance
implementation of effective, protective and re-
liable remedial actions for the facility. With
regard to tha requirement for the regulated
unit 20 be closed or closing, it should be noted
that operating regulating units, including
those continuing o operate under the delay of
closure provisions, would not be eligible for
designation as CAMUs. Also, the applicable
ground-water monitoring, closure and post-
closure, financial, and unit-specific requie-
ments that applied to that regulated unit
would continue to apply to that portion of the
CAMU after incorporation of the regulaied
unit into the CAMU.

As proposed to be adopted by reference, 40
Code of Federal Regulations, §264.552(c)
specifies dacision criteria which the commis-
sion must use in designating a CAMU. These
criteria include that the CAMU shall facilitate
the implementation of retiable, etfective, pro-
tective, and cosi-effective remedies; and that
the waste management aclivities associated
with the CAMU shall not create unacceptable
risks to humans or to the envircnment result-
ing from exposure to hazardous wastes or
hazardous constituenis. Under this proposal,
the CAMU may include uncontaminated ar-
eas of the facility, only if inclixding such areas
for the purpose of managing remediation
waste is more profective than management of
such wastes at comaminated areas of the
facilty. Other decision criteria involve mini-
mizing future releases, expediting remedial
aclivities, enabling the use of treatment tech-
nologies (including innovative technologies)
to enhance long-term effectiveness, and mini-
mizing the land area upon which wastes
would remain after closure of the CAMU.

As proposed to be adopted by relerence, 40
Code of Federal Regulations, §264.552(d) re-
quires the facility owner or operator to provide
sufficient information to enable the commis-
sion to designate a CAMU in accordance with
the criteria of 40 Code of Federal Regula-
tions, §264.552. 40 Code of Federal Regula-
tions, §264.552(e) comains requirements for
CAMUSs which the commission must specify

in the permit or order. These requirements
relate to a number of factors, including areal
configuration, design, operation, closure,
post-closure, and ground-walter monitoring re-
quirements. Please refer to 40 Code of Fede-
ral Regulations, §264.552(e) for delails
concerning these CAMU requirements.

As proposed to be adopled by reference, 40
Code of Federal Regulations, §264.552(f)-(h)
requires the executive director to document
the rationale for designating CAMUs and to
make the documentation available to the pub-
lic, requires that incorporation of a CAMU into
an existing permit must be accomplished
through the permit amendment or modifica-
tion procedures, and specifies that the desig-
nation of a CAMU does not change the
commission’s existing authority to address
clean-up levels, including the risk reduction
standards under Chapter 335, Subchapter S,
nor does it change the commission’s existing
authority to address media-specific points of
compliance 1o be applied to remediation at a
facility, or other remedy selection decisions.
Of course, CAMUs may also be implemented
through the use of orders issued pursuant to
the Texas Healih and Safety Code, §361.303
Such orders will generally require the same
information as required in permis under 40
Code of Federal Regulations, §264.552(e),
proposed to be adopted by reference, as pre-
viously discussed. it should be noted that the
only mechanisms for designating and imple-
menting a CAMU is through a permd or an
order under the appropriate statutory and reg-
ulatory authorities.

Also as proposed to be adopted by reference
under §335.152(a)(14), 40 Code of Federal
Regulations, §264.553 (relating to Temporary
Units (TU)) provides that, for temporary tanks
and container storage areas used for pro-
cessing or storage of hazardous remediation
wastes, during remedial activities required
under §335.167 (relaling to Corrective Action
for Solid Waste Management Units) or the
Texas Solid Waste Disposal Act, Texas
Health and Safety Code, (Vernon Pamphlet
1993), §361.303 (relating to Correclive Ac-
tion), the commission may determine that a
design, operating, or closure standard appli-
cable to such units may be replaced by alter-
native requirements which are protective of
human health and the envircnment. Any tem-
porary unit to which alternative requirements

are so applied would have to be located.

within the facility boundary, and would have
to be used only for processing or storage of
remediation wastes.

Note that only tanks and container units used
for the processing or storage of hazardous
remediation wasles are eligible for designa-
tion as temporary units under this proposal.
Thus, a miscellaneous unit regulated under
40 Code of Federal Regulalions, Part 264,
Subpart X is not eligble for TU designation
under this proposal. Also note that otherwise
eligible units that manage non-hazardous re-
mediation wastes and do not handle hazard-
ous remedialion wasles are not included in
this proposal, because there is no need to
provide alternative requrements where spe-
cific design, operating, or closure standards
do not exist, as is the case for non-hazardous
industnal sold wasie management at this
time.

As proposed to be adopted by reference un-
der this proposal, 40 Code of Federal Regula-
tions, §264.553 also provides a number of
factors which the commission would have to
consider in establishing standards to be ap-
plied 1o a TU, including length of time of
operation, type of unit, waste volumes and
the characteristics of the wastes to be man-
aged, release potential, hydrogeological and
other relevant environmental conditions at the
facility which may influence the migration of
any potential releases, and polential for expo-
sure of humans and environmentai receptors
if any releases were fo occur from the unit.

Under this proposal, the commission would
be required 1o speciy in the permit or order
the length of time a temporary unit will be
allowed to operate, to be no longer than one
year, with an allowance for the commission to
extend the operational period once for no
longer than one year beyond that originally
specified in the permt or order, if the com-
mission determines that: continued operation
of the unit will not pose a threat to human
health and the environment; and continued
operation of the unit is necessary to ensure
timely and efficient impiementation of reme-
dial actions at the facility.

Under this proposal, the executive director
would have to document the rationale for
designating TUs and for granting time exten-
sions for TUs, and to make the documenta-
tion available to the public. Under this
proposal, incorporation of a TU into an exist-
ing permit must be accomplished through the
permit amendment or modification proce-
dures. Of course, TUs may also be imple-
mented through the use of orders issued
pursuant to the Texas Health and Safety
Code, §361.303. it should be noted that the
only mechamsms for designating and imple-
menting a TU is through a permit or an order
under the appropnate statutory and regula-
tory authorities.

Section 335152(c) is proposed to be
amended to include additicnal references to
state equivalents for certain federal terms.
For example, # is proposed that, where there
is a reference in the Environmental Protection
Agency regulations adopted by reference in
this section to the Resource Conservation
and Recovery Act, §3008(h) et seq, the refer-
ence is more properly made, for the purposes
of state law, lo the Texas Solid Waste Dis-
posal Act, Texas Health and Safety Code,
(Vernon Pamphlet 1993), §361.303 (relating
to Corrective Action). Other slate references
which are proposed to be added are those
equivalent to the following federal references.
40 Code of Federal Regulations (CFR),
§§260.10, 264.90, 264.101, 27041, and
270.42, 40 Code of Federal Regulations, Part
264, Subpart F, and 40 Code of Federal Reg-
ulations, Part 265, Subpart F. Also proposed
under §335.152(c) is amendment of the term
Texas Waler Commission 10 Texas Natural
Resource Conservalion Commission.

Finally, §335.431(c)(1) is proposed to be
amended to change the date through which
the 40 Code of Federal Regulations, Pari 268
regulations are adopied by relerence, io Feb-
ruary 16, 1993, in (58 FedReg 8685). This
regulation contains the conforming change in
the definition of "land disposal, * such that the
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term does not include placement in a correc-
tive action management unit.

Stephen Minick, division of budget and plan-
ning, has determined that for the first five
years the proposed rules will be in effect
there will be fiscal impilications as a result of
enforcement and adminisiration of the rules.
There are no significant effects anticipated for
slale government. These rules may result in
some shift in workload requirements related
to submission of additional permit modifica-
tion requests and the execution of additional
formal compliance arders by the commission.
Any actual increases in workload are antici-
pated to be smali and will be satisfied within
existing resowces. There are no anficipated
efiects on local governments.

Under these rules persons cleaning up haz-
ardous waste facilities with releases of haz-
ardous conslituents are allowed to request
that certain comaminated areas be desig-
nated as comrective aclion management units
not subject to certain stringent restrictions on
land disposal. Statewide cost savings to the
affected regulated community over the first
five years of implementing the rule is esli-
mated to total between $1.0 billion to $1.67
billion or an average of beiween $200 million
and $334 million per year. These savings are
primarily attributable to avoided costs during
remediation aclivities of off-site incineration
and disposal of clean-up residues. There are
no direct effects on small businesses antici-
pated. Generally, only large businesses
would be affected by the proposed rules. The
affected businesses are mosily large indus-
trial or manufacturing concerns that have
practiced hazardous waste disposal on-site.
Vintually no small businesses are engaged in
operation of on-site hazardous waste land
disposal facilities and would not be affected
by these proposed rules.

Mr. Minick also has delermined that for the
first five years these rules are in effect the
public benefit anticipated as a result of en-
forcement of or compliance with the rules will
be: increased economic stability of
businesses engaged in clean-up of onsite
contamination; slimulalion of remediation
technology and related business activilies; in-
creased levels of remediation activity and re-
sulling decreases in the number of
conlaminated sites; and reduction in the
amounts of hazardous waste fransported to
and disposed at off-site facililies. There are
no known costs anticipated for persons re-
quired to comply with these rules as pro-
posed.

Comments on the proposed sections may be
submitted to Raymond Austin, Manager,
Rules Development Section, Waste Policy Di-
vision, Texas Natural Resowce Conservation
Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 908-6814.

Subchapter A. Industrial Solid
Waste and Municipal Haz-
ardous Waste Management
in General

* 30 TAC §335.1

The amendment is proposed under the Texas
Water Code, §§5.103, 5.105, and 26.011,
which provides the commission with authority

1o adopt any rules necessary to cay ol its
powers, dufies, and policies and 1o protect
water quality in the state. The saclions are
also promuigated under the Texas Health and
Safety Code, Texas Solid Waste Disposal
Act, §361.017 and §361.024, which provides
the commission the authority to regulate in-
dustriai solid wastes and hazardous munici-
pal wastes and to adopl and pronuligate rules
consistent with the general intem and pur-
poses of the Acl.

§335.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly requires otherwise.

Corrective action management
unit or CAMU-An area within a facility
that is designated by the commission un-
der 40 Code of Federal Regulations, Part
264, Subpart S, for the purpose of imple-
menting correclive action requirements
under §335.167 of this title (relating to
Corrective Action for Solid Waste Man-
agement Units) and the Texas Solid
Waste Disposal Act, Texas Health and
Safety Code, (Vernon Pamphlet 1993),
§361.303 (relating to Corrective Action).
A CAMU shall only be used for the man-
agement of remediation wastes pursuant
to implementing such corrective action
requirements at the facility.

Disposal facility-A facility or part
of a facility at which solid waste is inten-
tionally placed into or on any land or water,
and at which waste will remain after clo-
sure. The term disposal facility does not
include a corrective action management
unit into which remediation wastes are
placed.

Facility-Inciudes:

(A) all contiguous land, and
structures, other appurtenances, and im-
provements on the land, used for storing,
processing, or disposing of municipal haz-
ardous waste or industrial solid waste. A
facility may consist of several storage, pro-
cessing, or disposal operational units (e.g..
one or more landfills, surface impound-
ments, or combinations of them [there-

of (]

(B) for the purpose of im-
plementing corrective action under
§335.167 of this title (relating to Correc-
tive Action for Solid Waste Management
Units), all contiguous property under the
control of the owner or operator seehing
a permit for the storage, processing,
and/or disposal of hazardous waste. This
definition also applies to facilities imple-
menting corrective action under the
Texas Solid Waste Disposal Act, Texas
Health and Safety Code, (Vernon Pam-
phlet 1993), §361.303 (relating to Correc-
tive Action) .

Landfill-A disposal facility or part
of a facility where hazardous waste is

placed in or on land and which is not a pile,
a land treatment facility, a surface impound-
ment, an injection well, a salt dome forma-
tion, a salt bed formation, an underground
mine, [or] a cave, or a corrective action
management unit.

Land Treatment Facility-A facility
or part of a facility at which hazardous
waste is applied onto or incorporated into
the soil surface and that is not a corrective
action management uvnit; such facilities
are disposal facilities if the waste will re-
main after closure.

Miscellaneous unit-A  hazardous
waste management unit where hazardous
waste is [treated.] stored, processed, or dis-
posed of and that is not a container, tank,
surface impoundment, pile, land treatment
unit, landfill, incinerator, boiler, industrial
furnace, urnderground injection well with
appropriate technical standards under Chap-
ter 331 of this title (relating to Underground
Injection Control), corrective action man-
agement unit, or unit eligible for a re-
search, development, and demonstration
permit or under Chapter 305, Subchapter K
of this title (relating to Research Develop-
ment and Demonstration Permits).

Pile-Any noncontainerized accumu-
lation of solid, nonflowing hazardous waste
that is used for processing or storage, and
that is not a corrective action manage-
ment.,

Remediation waste-All solid and
hazardous wastes, and all media (includ-
ing groundwater, surface water, soils,
and sediments) and debris, which contain
listed hazardous wastes or which them-
selves exhibit a hazardous waste charac-
teristic, that are managed for the purpose
of implementing corrective action re-
quirements under §335.167 of this title
(relating to Corrective Action for Solid
Waste Management Units) and the Texas
Solid Waste Disposal Act, Texas Health
and Safety Code, (Vernon Pamphlet
1993), §361.303 (relating to Corrective
Action). For a given facility, remediation
wastes may originate only from: within
the facility boundary, bui may include
waste managed in implementing correc-
tive action for releases beyond the facility
boundary under the Texas Solid Waste
Disposal Act, Texas Health and Safety
Code, (Vernon Pamphiet 1993), §361.303
(relating to  Corrective Action)
§335.166(5) of this title (relating to Cor-
rective Action Program), or §335.167(c)
of this title (relating to Corrective Action
for Solid Waste Management Units).

Surface impoundment or impound-
ment-A facility or part of a facility which is
a natural topographic depression, man-made
excavation, or diked area formed primarily
of earthen materials (although it may be
lined with man-made materials), which is
designed to hold an accumulation of liquid
wastes or wastes containing free liquids,
and which is not an injection well or a
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corrective action management unit, Ex-
amples of surface impoundments are hold-
ing, storage, settling, and aeration pits,
ponds, and lagoons.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on November 17,
1993.

TRD-9332194 Mary Ruth Holder

Diractor, Legal Services

Texas Natural Resource
Conservation
Commiasion

Earliest possible date of adoption: December
24, 1993

For further information, please call: (512)
463-8069

L 4 ¢ ¢

Subchapter E. Interim Stan-
dards for Owners and Oper-
ators of Hazardous Waste
Storage, Processing, or Dis-
posal Facilities

° 30 TAC §335.111

The amended section is proposed under the
Texas Water Code, §5.103 and §5.105 (Ver-
non 1988), which authorizes the Texas Natu-
ral Resource Conservation Commission to
promulgate rules necessary fo carry out the
powers and duties under the provisions of the
Texas Water Code and other laws of this
state, and pursuant to the Texas Healh and
Safely Code, §361.017 and §381. 024 (Ver-
non 1892), which funher auihorizes the
Texas Naiura! Resource Conservation Com-
mission to promulgate ruies necessary to
manage industrial solid and municipal haz-
ardous wasles.

§335.111. Purpose, Scope, and Applicabil-
ity, '

(a) The purposs of this subchapter
Is to establish minimum requirements that
define the acceptable management of haz-
ardous waste prior to the issuance or denial
of a hazardous waste permit and until certi-
ficatlon of final closure or, if the facility Is
subject to post-closure requirements, until
post-closure responsibilities are fulfilled.
This subchapter and the standards of 40
Code of Federal Regulations, $264.552
und §264.553 apply [epplies] to owners
and operators of hazardous waste storage,
processing or disposal facilities who have
fully complied with the requirements for
interim status under the Resource Conserva-
tion and Recovery Act, §3005(e).

(b)-(c) (No change.)

This agency heraby certilies that the proposal
has been reviswed by lsgal counsel and
found to be within the agency's authoily to

adopt.

Issued in Austin, Texas, on November 17,
1993.

TRD-9332185 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Congervation
Commission

Earliest possible date of adoption: December
24, 1993

For further information, please call: (512)
463-8069

¢ ¢ ¢

Subchapter F. Permitting Stan-
dards for Owners and Oper-
ator of Hazardous Waste
Storage, Processing or Dis-
posal Facilities

¢ 30 TAC §§335.151, 335.152,
335.167

The amended sections are proposed under
the Texas Water Code, §5.103 and §5.105
(Vernon 1988), which authorizes the Texas
Natural Resource Conservation Commission
to promuigate rules necessary to carry out
the powers and duties under the provisions of
the Texas Water Code and other laws of this
state, and pursuant 10 the Texas Health and
Safety Code, §361.017 and §361. 024 (Ver-
non 1993), which futher authorizes the
Texas Natural Resource Conservation Com-
migsion fo promulgate rules necessary io
manage industrial solid and municipal haz-
ardous wastes.

§335.151. Purpose, Scope and Applicabil-
ity,
(a)-(b) (No change.)

(¢) A facility owner or operator
who has fully complied with the require-
ments for interim status, as defined in the
Resource Couservation and Recovery

Act, §3005(¢), and §335.2 and §335.43 of

this title (relating to Permit Required),
must comply with the requivements of
Subchapter E of this chapter (velating to
Interim Standards for Owners and Oper-
ators of Hazardous Waste Storage, Pro-
cessing, or Disposal Facilities) in lieu of
the requirements of this subchapter, until
final administrative disposition of his
permit application is made, except us
provided under Title 40 Code of Federal
Regulations, Part 264, Subpurt §.

§335.152. Standurds.

(a) The following regulations con-
tained in 40 Code of Pederal Regulations,
Part 264 (including all appendices to Part
264), are adopted by reference as amended
and adopted in the Code of Federal Rogula-
tions through June 1, 1990 (see 55 FedReg
22685) and as further amended and adopted
a8 indicated in each paragraph of this sec-
tion:

(1)-(13) (No change.)

(14) Subpart S-Corrective Ac-
tion for Solid Waste Management Units
(as amended through February 16, 1993,
at 58 FedReg 8683);

(15)(14] Subpart W-Drip Pads
(as amended through December 24, 1992 at
57 Federal Regulations 61492);

(16)[(15)] Subpart X-Miscella-
neous Units;

(I7){(16)] Subpart AA-Air
Emission Standards for Process Vents (as
amended through April 26, 1991, at 56
FedReg 19290);

(18)[(18)] Subpart BB-Air
Emission Standards for Equipment Leaks
(as amended through April 26, 1991, at 56
FedReg 19290).

(b) (No change).

(c) Where there is reference in the
Environmental Protection Agency regula-
tions adopted by reference in this section to
the "regional adrinistrator,” the reference is
more properly made, for purposes of state
law, to the "executive director" of the Texas
Natural Resource Conservation Commis-
sion [Texas Water Commission] or to the
commission, consistent with the organiza-
tion of the commission as set out in the
Texas Waler Code, Chapter 5, Subchapter
B, Where there is a reference in the Envi-
ronmental Protection Agency regulations to
the term "treatment," the reference is more
properly made, for purposes of state law, to
the term “processing.” Where there is a
reference in the Environmental Protec-
tion Agency regulations adopted by refer-
ence in this section to the Resource
Conservation and  Recovery  Act,
§3008(h), et seq, the reference is more
properly made, for purposes of state law,
0 the Texas Solid Waste Disposal Act,
Texas Health and Safety Code Annotated
(Vernon Pamphlet 1993), §361.303 (relat-
ing to Corrective Action), Where there iy
u reference in the Environmentsl Protec-
tion Agency regulutions adopted by refer-
ence in this section to 40 Code of Federal
Regulations, §§260.10, 264.90, 264.101,
27041, or 270.42, the veference is more
properly made, for purposes of state law,
to §338.1 of this title (relating to Defini.
tions), §335.156 of this title (relating to
Applicability of Groundwater Monitoring
and Response), §335.167 of this title (re-
lating to Corrective Action for Solid
Waste Management Units), $305.62 of
this title (reluting to Amendment), ov
§305.69 of this title (reluting to Solid
Waste Permit Modification at the Re-
quest of the Permittee), respectively.
Where there is u reference in the Envis
ronmental Protection Agency regulations
adopted by reference in this section to 40
Code of Federal Regulations, Part 264,
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Subpart F, the reference is more prop-
erly made, for purposes of state law, to
§335.156 of this title (relating to Applica-
bility of Groundwater Monitoring and
Response), §335.157 of this title (relating
to Required Programs), §335.158 of this
title (relating to Groundwater Protection
Standard), §335.159 of this title (relating
to Hazardous Constituents), §335.160 of
this title (relating to Concentration Lim-
its), §335.161 of this title (relating to
Point of Compliance), §335.162 of this
title (relating to Compliance Period),
§335.163 of this title (relating to General
Groundwater Monitoring Requirements),
§335.164 of this title relating to Detection
Monitoring Program), §335.165 of this
title (relating to Compliance Monitoring
Program), §335.166 of this title (relating
to Corrective Action Program), and
§335.167 of this title (relating to Correc-
tive Action for Solid Waste Management
Units). Where there is a reference in the
Environmental Protection Agency reguia-
tions adopted by reference in this section
to 40 Code of Federal Regulations, Part
265, Subpart F the references is more
properly made, for purposes of state law,
to include §335.116 of this title (relating
Applicability of Groundwater Monitoring
Requirements) and §335.117 of this title
(relating to Recordkeeping and Report-
ing), in addition to the reference to 40
Cede of Federal Regulations, Part 265,
Subpart F, except §265.90 and §265.94.
Where there is a reference in the Envi-
ronmental Protection Agency regulations
adopted by reference in this section to the
EPA, the reference is more properly
made, for the purposes of state law, to
the Texas Natural Resource Conservation
Commission. A copy of 40 Code of Federal
Regulations, Part 264 is available for in-
spection at the library of the Texas Water
Commission, located on the fifth floor of
the Stephen F. Austin State Office Building,
1700 North Congress Avenue, Austin.

§335.167. Corrective Action for Solid
Waste Management Units.

(a) (No change.)

(b) Corrective action will be speci-
fied in the compliance plan under §305.401
of this title (relating to Groundwater Com-
pliance Plan) and in accordance with this
section, 40 Code of Federal Regulations,
Part 264, Subpart S, and §335.152 of this
title (relating to Standards) The plan will
contain schedules of compliance for such
corrective action (where such corrective ac-
tion cannot be completed prior to issuance
of the permit or plan) and assurances of
financial responsibility for completing such
corrective action.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 17,
1983.

TRD-9332196 Mary Ruth Holder

Director, Legal Services

Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption: December
24, 1993

For further information, please call: (512)
463-8069
¢ ¢ L4

Subchapter R. Waste Classifi-
cation
* 30 TAC §§335.501-335.503,

335.507-335.514
The Texas Natural Resource Conservation
Commission  ("commission”)  proposes

amendments to §§335.501-335.503, and
335.507-335.514, concerning waste classifi-
cation. The rules were published in the in the
November 13, 1992, issue of the Texas Reg-
ister (17 TexReg 8010) in much the same
form as they were adopted by the commis-
sioners on November 4, 1992; however, cer-
tain provisions had been inadvertently
altered. The purpose of tha proposed
changes is to corect those alterations and o
clarify certain provisions of the rules.

It is proposed that §335.501 (Purpose, Scope
and Applicability), §335. 502 (Conversion 10
New Waste Notification and Classification
System), §335. 507 (Class 3 Waste Determi-
nation), §335.508 (Classification of Specific
Industrial Solid Wastes), §335.509 (Waste
Analysis) and §335.514 (Variance from
Waste Classification Provisions) be amended
to comect typing emrors. (Examples of the type
of corrections are adding an "s" to the phrase
"hydrocarbon concentration” and placing "the”
in appropriate locations.)

It is proposed that §335.502(a)(1) (Conver-
sion to New Waslte Notification and Classifi-
cation System) be removed since it refers to
the "eHective date of the rules™ only in gener-
alities. The proposal is being made because
the specific effective dates and their conse-
quences are fully described elsewhere in the
saction. It is also feit that since the paragraph
does not provide any additiona! information, it
could be confusing to those attempting to
determine why it was included in the rules
With the removal of §335.502(a)(1), §335.
502(a) will require renumbering. In addtion,
the commission did not intend to include the
provisions of §335.502(a)(1) in the original
rule, however, it was inadveriently added.

It is proposed that additional language be
added to §335.502(a)(2) (Conversion to New
Waste Notificalion and Classilication System)
which clarifies that after January 1, 1993, all
new waste streams and existing unclassified
wasle streams shall be coded in accordance
with provisions of Subchapier R.

It 1s proposed that §335.502(b) (Conveision
to New Waste Notification and Classification
System) be revised to replace the phrase
"afier the effective date of this subchapter
with "in accordance wih the schedule set
forth n the subchapter”. This is proposed

because there is more than one effective date
provided for in Subchapter R.

It is proposed that §335.502(c) {Conversion
to New Waste Nolification and Classification
System) be revised to replace the phrase "the
effective date of this subchapter” with the
actual effective date (January 1, 1993) for this
particular provision.

For clarification purposes, it is proposed that
in §335.502(d) (Conversion 1o New Waste
Notilication and Classification System) the
phrase "these rules” be replaced by the
phrase “this chapter”.

For clarification purposes, it is proposed that
in §335.502(e) and (f) (Conversion to New
Waste Notification and Classification System)
the phrase "these rules" be replaced by the
phvase "this subchapter”.

For clarification purposes, # is proposed that
in §335.502(g) (Conversion 10 New Waste
Notilication and Classification System) the
phrase “these rules" be deleted since the
provision already references a particular sub-
section of the rules.

It is proposed that §335.503(b)(4) (Waste
Classification and Waste Coding Required)
be amended to allow generators of spill waste
the ability to obtain sequence numbers from
commission staff other than those associated
with the commission’s Emergency Response
Team or, if applicable, assign their own se-
quence numbers.

It is proposed that §335.507 (Class 3 Waste
Determination) be amended to clarify the fact
that representative sampling may include one
or more samples. The number of samples
necessary for representative sampling to oc-
cur depends upon the waste and the particu-
lar circumstances of its generation.

It is proposed that §335.508(2) (Classification
of Specific Industrial Solid Wastes) be
amended {o allow empty small containers,
regardless of what they have held, to be
considered Class 2 wastes. The cument pro-
vision limits the Class 2 classification to those
containers which have held a non-hazardous
wasle. Therefore, under the current provision,
containers which have held products or which
have hald hazardous wastes are ineligible for
the Class 2 classification. The proposal to
allow empty small containers, which have
held products and/or hazardous wastes, a
Class 2 classification is felt waranied be-
cause when small containers are thoroughly
emptied (ie. they meet the requirements of
§335.41(f)(2)), the minimal residues they may
contain should pose little harm. The commis-
sion intended to allow for this provision in ils
original rule. However, the rule was published
with the "non-hazardous waste® limnation lor
small containers. It is proposed that
§335.508(3)(B) and (C) (Classification of
Specific Industrial Solid Wastes), be modified
to allow (not require) generators to designate
cerlain types of Class 2 wasles as specific
types of plant refuse.

It 1s proposed that §335.508(3)(E) (Classilica-
tion of Specific Industrial Solid Wastes) be
claritied to state that medical wastes, that are
regulated under the Medical Waste Program,
are to be classified as Class 2 wastes. The
curent provision could be misinterpreted to
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mean that all medical waste, regardless of its
status in the Medical Waste Program, is sub-
ject to the requirements of the Medical Waste
Program. The intention of the provision is to
have non-hazardous medical wastes that are
regulated under the Medical Waste Program
be subject to the shipping and reporting re-
quirements of the Medical Wasle Program
rather than to both the Medical Waste Pro-
gram and the Industrial and Hazardous
Waste Program. Non-hazardous medical
wastes which are not subject to the Medical
Waste Program are not automatically Class 2
waste and are subject to the remainder of the
classification criteria.

It is proposed that §335.508(3)(E) be renum-
bered to §335.508(4). This will ciarily that the
provisions of §335.508(3)(E) specifically ref-
erences medical waste and should nol be
considered part of the listing in 335.508(3)

. which references "paper, cardboard, food
wastes, and general plant trash”. Medical
waste is not considered "paper, cardboard,
food wastes, or general plant trash® and
shoukl be recognized in its own grouping. if
§335.508(3)(E) is renumbered, the remainder
of the section (§335.508(4)-(8)) would also
require renumbering.

It is proposed that §335.508(8) (Classification
of Specific Industrial Solid Wastes) be
amended to clarify where supporting analyti-
cal data requirements may be found in
Subchapter R.

It is proposed that §335.510 (Sampling Docu-
mentation), §335.511 (Use of Process Knowl-
edge) and §335.513 (Documentation
Required) be amended to clarify that docu-
mentation for all waste classifications must be
maintained for the time periods established in
§335.513. It is proposed that §335. 511(a)
(Use of Process Knowledge) be amended to
clarify that process knowledge may be al-
lowed for any classification determination.

It is proposed that §335.511(a)(4) (Use of
Process Knowledge) be amended to clarify
that the commission can require and/or re-
quest documentation be submitted to it.

it is proposed that in §335.511(b) (Use of
Process Knowledge) the word "analysis" be
replaced by the word "concentration” when
discussing the presence or absence of indi-
vidual analyles in a waste. Analysis provide
information on the concentrations oi analytes
in waste. The analysis is not the concentra-
tion.

It is proposed that §335.512 (Executive Direc-
tor Review) be amended such that an appeal
fo a commission’s waste classification not be
limited to 30 days from receipt of notice of the
classification. The 30-day limdation was not
intended to be included in this provision in the
original rule, since additional information and
or situations, which may justiy a reclassifica-
tion, may be forthcoming after the expiration
of the 30-day time period.

It is proposed that §335.513 (Documentation
Required) be amended to include a provision
which notes that a generator may request
information submutied to the commission re-
main confidential. The inclusion or deletion ot
this provision does not alter a generator's
abilty 1o request that certain information re-

main confidential. However, it was the inten-
tion of the commission to include this
"confidential” provision in the original rules
since many individuals may be unaware that
they can request confidentiality.

It is proposed that §335.514 (Variance from
Waste Classification Provisions) be amended
to remove the reference to "alternating classi-
fication criteria or procedures which meel or
exceed the requirements and inteni of these
rules”. The commission did not intend 1o in-
clude this reference in the onginal rules and
has not established any "aliernating classifi-
cation critena or procedures”.

Mr. Stephen Minick, Office of Budget and
Planning, has determined that for the first
five-year period the sections are in effect,
there will be no direct fiscal implications for
state or local government as a result of en-
forcing or administering the sections.

Mr. Minick also has determined that for each
year of the first five years the sections are in
effect, the public benefit anticipated as a re-
sult of enforcing the sections will be a reduc-
tion in the cost of interpreting the rules as well
as a reduction in the cost of managing small,
empty confainers. As a result, increased com-
pliance with the rules regarding industrial and
hazardous waste is anticipated. With an in-
creasc In compliance with the rules, one
should also see an increase in the protection
of human health and the environment. There
is no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted
to Vanessa Schiller, Waste Evaluation Sec-
tion, Texas Natural Resource Conservation,
1700 North Congress Avenue, Austin, Texas
78701. Comments will be accepted for 30
days after the date uf this publication.

The amended sections are proposed under
the Texas Water Code, §5.103 and §26.011,
which authorizes the Texas Natural Resource
Conservation Commission to promulgate
rules necessary to carry out its power and
duty to protect water quality in the state

The sections are also proposed under the
Texas Health and Safety Code, §361.017 and
§361.024, which authorizes the Texas Natu-
ral Resource Conservation Commission to
promulgate rules necessary to manage indus-
frial solid and mumicipal hazardous wastes.

§335.501. Purpose, Scope and Applicabili-
ty. Persons [Person] who generate [gen-
erates] industrial solid waste or municipal
hazardous waste shall comply with the pro-
visions of this subchapter. Persons who
generate wastes in Texas shall classify their
own waste according to the standards set
forth in this subchapter and may do so
without any prior approval or communica-
tion with the commission other than notifi-
caton of wasle generaion activities
pursuant to §335 6 of this title (relating to
Notification Requirements) and submittal of
required  documentation  pursuant  to
§335.513 of this title (relatng to Documen-
tation Required) This subchapter will

(1)-(2) (No change.)

§335.502. Conversion to New Waste Notifi-
cation and Classification System.

(a) These rules relating to waste
classification are effective as outlined be-
low. The rules shall be implemented as
defined in subsections (b)-(g) of this sec-
tion, which are summarized as follows:

[(1) effective date of rules adop-
tion-after this date all waste classifications
involving new waste streams and existing
unclassified waste streams shall be classi-
fied according to the requirements of this
subchapter:]

(HI(2)] January 1, 1993-On and
after this date all waste classifications in-
volving new waste streams and existing un-
classified waste streams shall be classified
and coded according to the requirements of
this subchapter.

(2)[(3)) Tuly 1, 1994-This is the
completion deadline for updating all hazard-
ous and nonhazardous waste stream notifi-
cations.

(3){(4)] October 1. 1994-This
date is the deadline for the commission to
provide notice in Texas Register concerning
final implementation of rules.

(@®I(5)) January 1, 1995-The
rules shall be fully implemented on or be-
fore this [the] date. All waste must be man-
aged according to the classification assigned
under this subchapter.

(b) Waste notification information
as required under §335.6 of this title (relat-
ing to Notification Requirements) and waste
codes required under §335.10(b) of this utle
(relating to Shipping and Reporting Proce-
dures Applicable to Generators of Hazard-
ous Waste or Class I Waste and Primary
Exporters of Hazardous Waste) shall be as-
signed by the generator and provided to the
commission as provided by this chapter
[and all other applicable laws].

(1) All waste notification infor-
mation provided to the commission in ac-
cordance with the schedule set forth in
this subchapter [after the effective date of
this subchapter] shall be provided in a for-
mat defined by the commission.

(2)-(4) (No change.)

(c) All industrial solid waste and
municipal hazardous waste managed in the
state shall be classified by the generator
according to the provisions of this
subchapter.

(1) After January 1, 1993 [the
effective date of this subchapter], all new
waste streams and waste streams not previ-
ously classified shall be classified and man-
aged pursuant to the provisions of this
subchapter
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(2) (No change.)

(d) The effective date for manage-
ment of all wastes under this chapter
[these rules] is January 1, 1995. On and
after this date, all solid, waste generated or
otherwise handled in the state shall be clas-
sified and accordingly managed pursvant to
this subchapter. This effective date may be
revised by subsection (e) of this section.

(e) Not later than October 1, 1994,
the commission shall assess the impact of
the implementation of this subchapter
[these rules]. The commission shall evaluate
waste capacity issues, costs to the regulated
community and the state, personnel and
staffing levels of the commission, and re-
view the applicability of the rules them-
selves. The commission may use
information from any source necessary to
assess the impact. Based on this evaluation,
by October 1, 1994, the commission shall
give public notice in the Texas Register that
either:

(1)-(2) (No change.)

(f) If the commission fails to give
public notice in the Texas Register as re-
quired in subsection (e) of this section, this
subchapter [these ‘rules] takes full force
and effect on January 1, 1995.

(8) After the effective management
date [of these rules] as provided in subsec-
tion (d) of this section, future reclassifica-
tion of a waste may be required because of
changes in classification criteria. A gener-
ator whose waste stream is reclassified to a
more stringent waste classification after the
effective management date of this
subchapter as provided in subsection (d) of
this section must reclassify the waste and
begin managing the waste according to the
more stringent classification requirements
according to the following schedule:

(1)-(4) (No change.)

§335.503. Waste Classification and Waste
Coding Required.

(a) (No change.)

(b) As required under the schedule
provided in §335.502 (relating to Conver-
sion to New Waste Notification and Classi-
fication System), all industrial solid waste
and municipal hazardous waste generated,
stored, processed, transported, or disposed
of in the state shall be coded with an eight-
digit waste code number which shall in-
clude a four-digit waste sequence number, a
three-digit form code, and a one-character
classification (either H, 1, 2, or 3). Form
codes are provided in Appendix 3 of this
subchapter. Procedures for assigning waste
code numbers and sequence numbers are
outlined below and available from the com-
mission at the address listed i Appendix 2
of this subchapter.

(1)-(3) (No change.)

(4) Generators of wastes result-
ing from a spill may [must] obtain a se-
quence number for the spill related wastes
from the commission’s Emergency Re-
sponse Section.

(5)-(7) (No change.)

§335.507. Class 3 Waste Determina-
tion. An industrial solid waste is a Class 3
waste if it is inert and essentially insoluble,
and poses no threat to human health and/or
the environment. Class 3 wastes include,
but are not limited to, materials such as
rock, brick, glass, dirt, and certain plastics
and rubber which are not readily decompos-
able. An industrial solid waste is a Class 3
waste if it:

(1)-(3) (No change).
(4) is essentially insoluble.

(A) Essential insolubility is
established:

(i) when, using the test
methods specified in Appendix 4 (7-Day
Distilled Water Leachate Test), the ex-
tract(s) [extract] from the [a] representative
sampling [sample] of the waste does not
leach greater than the Maximum Contami-
nant Levels listed in Table 3 of Appendix 1
of this subchapter;

(ii) using the test methods
described in 40 Code of Federal Regula-
tions, Part 261, Appendix II, or equivalent
methods approved by the executive director
under the procedures set forth in §335.509
of this title (relating to Waste Analysis), the
extract(s) [extract] from the [a] repre-
sentative sampling [sample] of the waste
does not exhibit detectable levels of constit-
vents found in Table 1. This excludes the
constituents listed in 40 Code of Federal
Regulations, Part 141, Subparts B and G,
which are addressed in clause (i) of this
subparagraph;

(i) when using an appro-
priate test method, [a] representative sam-
pling [sample] of the waste does not exhibit
detectable levels of total petroleum hydro-
carbon (TPH). Petroleum substance wastes
as defined in §334.481 of this title (relating
to Definitions) are not subject to this sub-
section; and

(iv) when using an appro-
priate test method,[a] representative sam-
pling [sample] of the waste does not exhibit
detectable levels of polychlorinated biphe-
nyls (PCB’s).

(B)-(C) (No change.)

§335.508. Classification of Specific Indus-
trial Solid Wastes.  The following non-

hazardous industrial solid wastes shall be
classified no less stringently than according
to the provisions of this section:

(1) (No change.)

(2) Empty containers that are a
solid waste as defined in §335.1 (relating to
Definitions) shall be subject to the follow-
ing criteria:

(A) A container which has
held a Hazardous Substance as defined in
40 CFR, Part 302, a Hazardous waste, a
Class 1 waste, or a material which would be
classified as a Hazardous or Class 1 waste if
disposed, and is‘empty per §335.41()(2) of
this title (relating to Purpose, Scope and
Applicability concerning empty containers):

(i) shall be classified as a
Class 1 waste;

(i) may be classified as a
Class 2 waste if the container has a capacity
less than 5 gallons [and has held a non-
hazardous waste]; or

(iii) (No change.)

(B)-(C) (No change.)

(3) Paper, cardboard, food
wastes, and general plant trash shall be
spbject to the following classification crite-
ria:

(A)  (No change.)

(B) Paper, cardboard. lin-
ings, wrappings, paper packaging materials,
food wastes, glass, aluminum foil, plastics,
styrofoam, and food packaging that are pro-
duced as a result of plant production, rmanu-
facturing, or laboratory operations and that
are classified as Class 2 'waste may [shall]
be designated “plant production refuse”.
Plant production refuse shall not include
oils, lubricants of any type, oil filters, con-
taminated soils, sludges, or wastewaters.

(C) Paper, cardboard, lin-
ings, wrappings, paper or wood packaging
materials, food wastes, glass, aluminum
foil, plastics, styrofoam, and food packag-
ing that come from general office, cafetera,
or food service operations, that are classi-
fied as Class 2 wastes, may [shall] be des-
ignated "plant office refuse.”

(D) (No change)

@I(E)] Medical wastes
[Wastes that are associated with first aid
stations, medical emergencies, or other non-
surgical medical treatment] which are sub-
ject to the provisions of Chapter 330,
Subchapter Y, of this title (relating to
Medical Waste Management shall be des-
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ignated as Class 2 wastes. [and are subject
to the provisions of §§330.1004-1009].

QICH)]

(6)[(5)] Waste containing petro-
leum hydrocarbon concentrations [concen-
tration] greater than 1500 parts per million
total petroleum hydrocarbon (TPH) shall be
classified as Class 1. Wastes resulting from
the cleanup of leaking underground storage
tanks (USTs) which are regulated under
Chapter [§] 334, Subchapter K, of this title
(relating to Petroleum Substance Waste) are
not suoject to classification under this
subchapter.

(NI(6)] Wastes generated by the
mechanical shredding of automobiles, appli-
ances, or other items of scrap, used or obso-
lete metals shall be handled according to the
provisions set forth in Texas Solid Waste
Disposal Act, the Health and Safety Code,
§361.019 until the commission develops
specific standards for the classification of
this waste and assures adequate disposal
capacity.

(No change. )

@®)[(7)] If a nonhazardous in-
dustrial solid waste is generated as a result
of commercial production of a "new chemi-
cal substance” as defined by the federal
Toxic Substances Control Act, 15 U.S.C.A.,
§2602(9), the generator shall notify the
commission prior to the processing or dis-
posal of the waste and shall submit docu-
mentation requested under §335.513(b) and
(c) of this title (relating to Documentation
Required) for commission review. The
waste shall be managed as a Class 1 waste,
unless the generator can provide appropriate
analytical data and/or process knowledge
which demonstrates that the waste is Class
2 or Class 3, and the commission concurs.
If the generator has not received concur-
rence from the comimission within 120 days
from the date of the request for the review,
the generator may manage the waste ac-
cnrding to the requested classification, but
not prior to giving ten working days written
notice to the commission.

(9[(8)] All nonhazardous indus-
trial solid waste generated outside the state
of Texas and transported into or through
Texas for processing, storage, or disposal
shall be classified as:

(A) Class I; or

(B) may be classified as a
Class 2 or Class 3 waste if:

(i) (No change)

(i) a request for Class 2
or Class 3 waste determination is submitted
to the commission accompanied by all sup-
porting documentation {analytical data)] as
required by §335.513 of this title (relating
to Document Required). Waste generated

out-of-state may be assigned a Class 2 or
Class 3 classification only after approval by
the commission.

$§335.509. Waste Analysis.
(a)-(b) (No change.)

(¢) Upon request of the executive
director, the generator shall provide addi-
tional information as necessary to enable
the executive director to adequately review
the alternate methods proposed by the gen-
erator.

§335.510. Sampling Documentation.

(a) Generators who use analytical
data to classify their [Class 2 and Class 3]
waste[s] pursuant to §335.509 of this title
(relating to Waste Analysis) must maintain
documentation of their sampling proce-
dures.

(b) (No change.)

(¢) Generators shall document all
the information listed in subsection

(b) of this section, and shall retain
copies on-site in accordance with [for a
minimum of five years after waste is no
longer generated or upon site closure,
pursuant to] §335.513 of this title (relating
to Documentation Required).

(d) (No change.)

§335.511. Use of Process Knowledge.

(a) Generators may use their exist-
ing knowledge about the process to classify
or assist 1n classifying a waste as Hazard-
ous, Class 1, Class 2, or Class 3. Process
knowledge must be documented and main-
tained on-site pursuant to §335.513 of this
title (relating to Documentation Required).
Material Safety Data Sheets, manufacturers’
literature, and other documentation gener-
ated in conjunction with a particular process
may be used to classify a waste provided
that the literature provides sufficient infor-
mation about the waste and addresses the
[Class 1] criteria set forth in §§335.504-
335.508 of this title (relating to Hazard-
ous Waste Determination, Class 1 Waste
Determination, Class 2 Waste Determina-
tion, Class 3 Waste Determination, and
Classification of Specific Industrial Solid
Wastes) [§335.505 of thus title (relating to
Class 1 Waste Determination)). For classes
other than hazardous or Class 1, a [A]
generator must be able to demonstrate req-
uisite knowledge of his or her process by
satisfying all of the following:

(1)-(3) (No change. )

(4) Documentation of the waste
classification must be maintained and, if
requested or required, provided to the
commission [if required,] pursuant to

§335.513 of this title (relating to Documen-
tation Required).

(b) If the [a] total concentration
[analysis] of the constituents (the generator
chooses to evaluate] demonstrates that indi-
vidual analytes are not present in the waste,
or that they are present but at such low
concentrations that the appropriate Maxi-
mum Leachable Concentrations could not
possibly be exceeded, the TCLP extraction
procedure discussed in §335.505(1) of this
title (relating to Class 1 Waste Determina-
tion) need not be run. If an analysis of any
one of the liquid fractions of the TCLP
extract indicates that a regulated constituent
is present at such high concentrations that,
even after accounting for dilution from the
other fractions of the extract, the concentra-
tion would be equal to or greater than the
Maximum Leachable Concentration for that
constituent, then the waste is Class 1, and it
is not necessary to analyze the remaining
fractions of the extract.

§335.512. Executive Director Review.

(a) (No change.)

(b) A person who believes that the
commission staff has inappropriately classi-
fied a waste pursuant to this section may
appeal that decision. [Such appeal must be
filed within 30 days of the date of the
receipt of the executive director’s determi-
nation.] The person shall file an appeal
directly with the executive director request-
ing a review of the waste classification. If
the person is not satisfied with the decision
of the executive director on the appeal, the
person may request an evidentiary hearing
to determine the appropristeness of the clas-
sification by filing a request for hearing
with the commission.

§335.513. Documentation Required.
(a)-(b) (No change.)

(c) The following documentation
shall be maintained by the generator on-site
immediately upon waste generation and for
a minimum of five years after the waste is
no longer generated or stored or until site
closure:

(1) all information required un-
der subsection (b) of this section;

(2) all analytical data and/or
process knowledge allowed under §335.
511 of this title (relating to Use of Process
Knowledge) used to characterize Hazard-
ous, Class 1, Class 2, and Class 3 wastes,
including quality control data.

(d) The executive director may re-
quest that a generator submit all documenta-
tion listed in subsections (b) and (c) of this
section for auditing the classification as-
signed. Documentation requested under this
section shall be submitted within ten work-
ing days of receipt of the request.

¢ Proposed Sections
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(e) Any changes to the information
required in sections (b) and (c) of this sub-
section shall be maintained or submitted
according to the timing requirements of this
section.

() A generator may request in-
formation provided to the agency remain
confidential in accordance with the Texas
Open Records Act, the Government
Code, Chapter 552,

§335.514. Variance from Waste C Iamfzca
tion Provisions.

(a) (No change.)

(b) Factors to be considered in de-
termining whether a variance should be
granted include, but are not limited to, cir-
cumstances which were reasonably unfore-
seeable and beyond the reasonable control
of the generator{, or the use of alternating
classification criteria or procedures which
meet or exceed the requirements and intent
of these rules]. The burden of justifying the
need for a variance is on the requestor, and
the requestor must submit information suffi-
cient to clearly indicate the issues involved,
the reason(s) for the request, and both posi-
tive and negative impacts that may result
from the granting of the variance. Prior [to]
approval of [for] the variance must be ob-
tained before any change is authorized.

() (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopl.

Issued in Austin, Texas, on November 17,
1993.

TRD-9332192 Mary Ruth Holder

Director, Legal Division

Texas Naturai Resource
Conservation

Commission

Earliest possible date of adoption: December
24, 1993

For further information, please call:
463-8069

¢ 4 L4

(512)

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 19. Long Term Care
Nursing Facility
Requirements for Licensure
and Medicaid Certification

The Texas Depariment of Human Services
(DHS) proposes amendmants to §§19.604,
19.1104, and 19.1807, and new §19.1103,
concerning Preadmission Screening and An-
nual Resident Review (PASARR), rehabilita-
tive services system, rate-setting
methodology, and specialized services, in its
Long Term Care Nursing Facility Require-
ments rule chapter. The purpose for the
amendments and new section is to maximize
federal Medicaid dollars by providing mental
retardation and/or related conditions special-
ized therapy services through several existing
Medicaid programs, including DHS's Goal-
Directed Therapy program. The Goal-
Directed Therapy program provides physical
therapy, occupational therapy, and speech
and language pathology services on a prior-
approval basis to recipients residing in nurs-
ing facilities and receiving Medicaid benefis.
In addition, the amendments include changes
in reference from the Texas Department of
Health to DHS, which now administers the
Bureau of Long Term Care.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
rules as proposed are in effect there will be
fiscal implications as a result of enforcing or
administering the proposal The effect on
state government for the first five-year period
the rules are in effect 1s an estimated reduc-
tion in cost of $769,238 for fiscal year (FY)
1994, $789,164 for FY 1995; $819,704 for FY
1996; $849,623 for FY 1997; and $881, 314
lor FY 1998. There will be no fiscal implica-
tions for local government as a result of en-
forcing or administering the rules

Mr. Raiford also has delermined that for each
year of the first five years the rules as pro-
posed are in effect the public benefit antici-
pated as a result of enforcing the rules will be
to ensure that services provided to Medicad
nursing facihty recipients are similar to the
services provided to the general resident pop-
ulation in nursing facilties. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to comply with the rules as proposed

Questions about the content of the proposal
may be directed to Ger Bischoff at (512)
450-3171 in DHS's Insttutional Programs
Section Comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Policy and Locument Support-248, Texas
Department of Human Services W-402, P O
Box 149030, Austin, Texas 78714-9030,

- within 30 days of publication in the Texas

Regster.

Subchapter G. Resident Assess-
ment

* 40 TAC §19.604

The amendment is proposed under the Hu-
man Resources Code, Tille 2, Chaplers 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds. The
amendment implements the Human Re-
sources Code, §32.021(c) and §32.024.

§i9.604. Preadmission Screening and An-
nual Resident Review (PASARR).

(a)-(d) (No change.)

(e) Specialized Services and alter-
nate placement.

(1) (No change.)

(2) A case manager will be
assigned [The local MHMR authority as-
signs a case manager] for those residents
who require specialized services and/or
must be alternately placed.

(3) (No change.)

(4) The case manager will de-
termine how specialized services will be
provided and will facilitate provision of
those services. [These services will be pro-
vided via contract funds from TDMHMR
with the local MHMR authority. The local
MHMR authorities may directly provide or
may subcontract for those services with
other providers, including the nursing facili-
ty] Those services provided by
TXMHMR must meet the relevant portions
of TXMHMR’s [TDMHMR's] community
service standards.

(5)-(12) (No change. )
(H-(h) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on November 16,
1993.

TRD-9332169 Nancy Mumhy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Proposed date of adoption: February 1, 1994
For further information, please call. (512)
450-3765

¢ ¢ ¢
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Subchapter L. Specialized Re-
habilitative Services

* 40 TAC §19.1103, §19.1104

The new section and amendment are pro-
posed under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides
the depariment with the authority to adminis-
ter public and medical assistance programs
and under Texas Civil Statutes, Article 4413
(502), §16, which provide the Health and Hu-
man Services Commission with the authority
to administer federal medical assistance
funds. The new section and amendment im-
plement the Human Resources Code,
§32.021(c) and §32.024.

§19.1103. Specialized Services.

(a) Specialized services are estab-
lished and reviewed by licensed profession-
als to ensure that residents who need these
services are identified by their Preadmission
Screening and Annual Resident Review
(PASARR) interdisciplinary team. Profes-
sional evaluations and reviews are paid,
prior-authorized, and coordinated through
the Texas Department of Human Services’
(DHS's) Rehabilitative Services System.
These specialized services are not eligible
for reimbursement under the Texas Index
for Level of Effort (TILE) 202. (See
§19.604 of this title (relating to
Preadmission Screening and Annual Resi-
dent Review (PASARR)). Services pro-
vided under this program are prior-approved
and paid by the Rehabilitative Services Sys-
tem. These services may include physical,
occupational, and speech and/or language
pathology evaluations and consultation. Eli-
gibility for specialized services is deter-
mined by DHS without regard to other
financial resources.

(b) DHS pays whichever of the
following rates is lowest:

(@)) the maximum allowable
Medicaid rate per visit as determined by the
Texas Board of Human Services;

(2) the therapy provider’s in-
terim rate per visit as determined by Medi-
care; or

(3) the provider's
charge per visit.

customary

§19.1104. Rehabilitative Services System
[Goal-directed Therapy].

(a) If a facility admits or retains
residents who require physician-prescribed
rehabilitative services, the facility must ei-
ther furnish therapy [Goal-directed Ther-
apy] as a certified Title XVII provider of
services or must have wrtten agreements
with Title XVIII providers of rehabilitative
services. The facility must ensure that such
agreements provide a basis for effective
working arrangements under which rehabil-

itative [goal-directed] therapy is made
available to residents if needed and ordered
by the attending physician.

(b) The Rehabilitative Services
System [Goal-directed Therapy system] in-
cludes physical therapy, occupational ther-
apy. and speech pathology services. The
attending physician must order these ser-
vices in order for provider reimbursement to
occur.

(c) Prior authorization by the Texas
Department of Human Services (DHS) is
required for residents with only Medicaid
coverage for rehabilitative services.

{(1)<(2) (No change.)
(d) (No change.)

(¢e) [DHS pays contracted nursing
facilities an administrative fee determined
by the Texas Board of Human Services for
each approved unit of service for costs in-
curred in processing claims for payment for
this fee. The department pays the fee for
each approved unit of therapy service that a
facility reports, based on a rate determined
by the Texas Board of Human Services.] A
visit [unit of service] is defined as one
physical therapy service, one occupational
therapy service, or one speech therapy ser-
vice performed for one resident. An evalua-
tion is paid at the same rate as one unit of
service. One evaluation is paid for an illness
or injury at the unit rate without prior au-
thorization; any additional evaluations per-
formed on the recipient must be supported
by the attending physician’s documentation
indicating a new illness or injury or a sub-
stantive change in a pre-existing condition.

() (No change.)

(g) Coverage for physical therapy,
occupational, or speech pathology ser-
vices includes evaluation and treatment of
functions that have been impaired by illness
[or injury. The purpose is to improve and
restore the resident’s ability to perform
transfer or ambulation activities.] Rehabili-
tative [The] services must be provided with
the expectation that the resident’s function-
ing will improve measurably in 30 days.

(h) Rehabilitative services pro-
vided by licensed professionals must pro-
vide a written discharge plan of care to
the nursing facility staff. The professional
nursing staff should use this to develop
an individual restorative nursing plan of
care. Restorative nursing care refers to
nursing interventions that promote the
resident’s ability to adapt and adjust to
living as independently and safely as pos-
sible. Rehabilitative services may qualify
for reimbursement under the Texas In-
dex for Level of Effort (TILE) 202. [Cov-
erage for occupational therapy includes
evaluation and treatment of functions that
have been impaured by illness or injury. The
purpose is to improve or restore the resi-

dent’s ability to perform self-care activities.
The services must be provided with the
expectation that the resident’s functioning
will improve measurably in 30 days.]

[(i) Coverage for speech pathology
includes evaluation and treatment of com-
munication disorders that are related to loss
of hearing or have been acquired. Treatment
must be provided with the expectation that
the resident’s communication will improve
measurably in 30 days.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority {0
adopt.
Issued in Austin, Texas, on November 16,
1993.

TRD-9332168 Nancy Murmphy

Section Manager, Policy
and Document Support

Texas Department of
Human Services

Proposed possible date of adoption: February
1, 1994

For further information, please call. (512)
450-3765

¢ * ¢

Subchapter S. Reimbursement
Methodology for Nursing
Facilities

¢ 40 TAC §19.1807

The amendment is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds The
amendment implements the Human Re-
sources Code, §32. 021(c) and §32.024.

§19.1807. Rate Setting Methodology.

(a) (No change.)

(b) Rate determination The Texas
Board of Human Services determines gen-
eral reimbursement rates for medical assis-
tance programs for Medicaid recipients
under provisions of the Human Resources
Code, Chapter 24 (relating to Reumburse-
ment Methodology). The Texas Board of
Human Services determines reimbursement
rates for nursing facilities [NFs] based on
consideration of DHS staff recommenda-
tions. To develop reimbursement rate rec-
ommendations for nursing facilities [NFs],
DHS staff apply the following procedures

(1)-(4) (No change.)

(5) The TILE classification sys-
tem. The Texas Index for Level of Effort
(TILE) classification system is defined in
terms of recipient condition and service-

¢ Proposed Sections
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descriptors on the Texas Nursing Facility
Client Assessment, Review, and Evaluation
(CARE) form. Classifications are based on
criteria for frequency and duration for each
descriptor. The TILE classification system
includes four clinical categories. These cat-
egories are subdivided on the basis of an
activities of daily living (ADL) scale that
measures functional abilities for eating,
transferring, and toileting. The combination
of clinical categories and ADL measure-
ments yields an array of 11 TILE case-mix
classifications.

(A) Clinical categories. Each
recipient is assigned to one of the following
four clinical categories:

(i) (No change)

(i) The rehabilitation
group. To qualify for the rehabilitation clin-
ical group, a recipient must be recewving
physical or occupational therapy at least
three times per week The therapy must be
ordered by a licensed physician, must be
rehabilitative[/restorative] in intent, and
must be reimbursed by Medicare or through
DHS’s Rehabilitative Services System
[goal-directed therapy system] Specialized
services that are identified by a
Preadmission Screening and Annual Res-
ident Review (PASARR) and are catego-
rized as maintenance services, are not
eligible for this category, unless there is a
medical condition or injury that qualifies
the resident for rehabilitation services,

(tn)-(v) (No change.)

(B)-(C) (No change)
(6)-(7) (No change.)
(c)-(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to te within the agency's authorty to
adopt
Issued 1in Austin, Texas, on November 16,
1993

TRD-9332167 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of
Human Services

Proposed date of adoption February 1, 1994

For further information, please call (512)
450-3765

¢ ¢ ¢

Chapter 48. Community Care
for Aged and Disabled

The Texas Depariment of Human Services
(DHS) proposes an amendment to §48.6003,
roncerning client eligibilty crteria, and the
repeal of §48. 6004, concerning Priorty One
critera, n its Community Care for Aged and

Disabled chapter. The purpose of the amend-
ment and repeal to the nursing facility waiver
program rules is to place a cost-ceiling on the
clents’ plan of care, to modify and clarify
some targeting criteria, and to delete Priority
One as an eligbilty criteria. Implementation
of this Medicaid home and community-based
waiver program is contingent upon an addi-
tional approval by the Texas Board of Human
Services.

Burton F Raiford, commissioner, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions

Mr Raiford also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the section will be that DHS will
be permitted to identify and serve those indi-
viduals who choose to live n the community
and whose needs cannot be met without the
Nursing Facilly Waiver. There will be no ef-
fect on small businesses. There is no antici-
pated economic cost ic persons who are
required to comply writh the proposed sec-
tions

Questions about the content of this proposal
may be drected to Anita Anderson at (512)
450-3195 in DHS’s Community Care Section
Written comments on the proposal may be
submitted to Nancy Murphy, Policy and Docu-
ment Support- 263, Texas Department of Hu-
man Services W-402, P O. Box 149030,
Austin, Texas 78714-9030, within 30 days of
publication in the Texas Register

1915(c) Medicaid . Home and
Community-Based Waiver Ser-
vices for Aged and Disabled
Adults Who Meet Criteria for
Alternatives to Nursing Facility
Care

* 40 TAC §48.6003

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which authorizes the department to
administer public and medical assistance pro-
grams The amendment implements Human
Resources Code  §§22 001 and
32 001-32 040.

§48 6003 Client Eligibility Criteria.

(a) To be determined eligible by the
Texas Department of Human Services
(DHS) for the 1915(c) Medicaid waiver
program provided as an alternative lo care
in a nursing facility, an applicant must’

(1)-(4) (No change)

(5)  have ongoing needs for
one or more of the following tashs that
cannot be delivered adequately on an on-
going basis by friends, relatives, volun-
teers, other Medicaid-reimbursed
services, service agencies other than
DHS, or by third-party resources, and

which will be met by waiver services:

(A) medication administra-
tion;

(B) tube feeding through
permanently placed tubes;

(C) sterile procedures,
which are those procedures involving a
wound or an anatomical site which could
potentially become infected;

(D) non-sterile procedures,
such as dressing or cleansing penetrating
wounds and deep burns already contami-
nated;

(E) invasive  procedures,
which involve inserting tubes in a body
cavity or instilling or inserting substances
into an indwelling tube, such as intermit-
tent or indwelling catheterization;

(F) care of broken shin
other than minor abrasions or cuts gen-
erally classified as requiring only first aid
treatments; or

(G) twenty-four hour su-
pervision,

[(5) meet one of the require-
ments in subparagraphs (A), (B), or (C) of
this paragraph:

{(A) have ongoing needs for
personal assistance services (including
health-related tasks requiring delegation by
a registered nurse);

[(B) have ongoing needs for
foster care, or assisted living; or

[(C) meet the Priority One
criteria described in §48.6004 of this title
(relating to Priority One Criteria);]

(6) have an individual plan of
care for waiver services as specified 1n
§48 6006 of this title (relating to Individual
Plan of Care for Waiver Services) whose
cost does not exceed 95% of the individu-
al's actual Texas Index for Level of Ef-
fort payment rate;

(7-(8) (No change.)
(b)-(c)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt.

(No change.)
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Issued in Austin, Texas, on November 17,
1993.

TRD-9332208 Nancy Murphy

Section Managar, Policy
and Document Support

Texas Department of

Human Services
Proposed date of adoption: January 20, 1994

For futher information, pleass call: (512)
450-3765

¢ L4 ¢
* 40 TAC §48.6004

(Editor's noie: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Department of Human Services or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the Human
Resowrces Code, Title 2, Chapters 22 and
32, which authorizes the department to ad-
minister public and medical assistance pro-
grams. The repaal implements the Human
Resowrces Code, §§22. 00t and
32.001-32.040.

§48.6004. Priority One Ceriteria.

This agency heraby certifies that the proposal
has been reviewed by legal counsel -and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on November 17,
1993.

TRD-9332209 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Depariment of
Human Services

Proposed date of adoption: January 20, 1994
For further informalion, please call: (512)
450-3765

¢ ¢ ¢

Chapter 75. Investigations

General Procedures
e 40 TAC §75.10

The Texas Department of Human Services
(DHS) proposes new §75.10, conceming re-
imbursement rates for fraud prosecution, in
its Investigations chapter. The purpose of the
new section is to establish payment amounts
for contested and uncontested fraud
prosection cases involving Aid to Families
with Dependent Children (AFDC) program
and Food Stamp program benefits.

Burton F. Raiford, commissionar, has deter-
mined that for the first five-year period the
section as proposed is in effect there will be
no fiscal implications for state or local govern-
ment as a resuk of enforcing or administering
the section.

Mr. Raiford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be appropriate
reimbursement of county and district attor-
neys for the costs involved in prosecuting
public assistance faud cases. There will be
no eftect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the rule as proposed.

Questions about the content of the proposal
may be directed to Sharyn Belk at (512)
450-4231 in DHS's Office of Inspector Gen-
eral. Comments on the proposal may be sub-
mitted to Nancy Mumphy, Agency Liaison,
Policy and Document Support-296, Texas
Department of Human Services W-402, P.O.
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register.

The new section is proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 33, which provides the department with
the authority to administer public assistance
and nuiritional assistance programs. The new
section implements the Human Resources
Code, §33.011(e).

§75.10. Reimbursement Rates for Fraud
Prosecution. The Texas Department of
Human Services (DHS) reimburses county
and district attorneys for the costs involved
in prosecuting welfare fraud cases. DHS
passes to the local progecutors the 75%
federal share of the cost per case, and the
local prosecutors supply the 25% state
match. Based on a review and analysis of
prosecutors’ costs, DHS has established the
payment rates as follows:

(1) $420 for uncontested cases;
and

(2) $1,017 for contested cases.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 16,
1993.

TRD-9332166 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Departrnent of

Human Services
Proposed date of adoption: February 1, 1994
For further information, please call: (512)
450-3765

¢ * ¢
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. If
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal wili appear in the Texas

Register.

TITLE 16. ECONOMIC
REGULATIONS

Part I. Railroad
Commission of Texas

Chapter 5. Transportation
Division
Subchapter CC. Tow Trucks

o 16 TAC §§5.802, 5.803, 5.805,
5.806

The Railkoad Commission of Texas has with-
drawn the emergency effectiveness of re-
peals to §§5.802, 5.803, 5.805, and 5.806,
concerning the Transporiation Division. The
text of the emergency repeals appeared in
the September 7, 1993, issue of the Texas
Register (18 TexReg 5933). The effective date
of this withdrawal is December 6, 1993.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332149 Mary Ross McDonald

Legal Division, Gas
Utilities/LP-Gas

Railroad Commission of

Texas

Effective date: December 6, 1993

For further information, please call: (512}
463-7094

¢ ¢ L4

The Railroad Commission of Texas has with-
drawn the emergency effectiveness of new
§§5.802, 5.803, 5.805, and 5.808, concerning
the Transportation Division. The text of the
emergency new §§5.802, 5.803, 5.805, and
5.806 appeared in the September 7, 1993,
issue of the Texas Register (18 TexReg 5933).
The effective date of this withdrawal is De-
cember 6, 1993.

Issued in Austin, Texas, cn November 15,
1993.

TRD-9332150 Mary Ross McDonald

Legal Division, Gas
UtiltiesLP-Ges

Railroad Commission of

Texas
Effective date: December 6, 1993
For further information, please call: (512)
463-7094

¢ L4 4

¢ Withdrawn Sections
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a tater
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 11. Herbicide
Regulations

* 4 TAC §§11.1-11.9

The Texas Department of Agriculture (the de-
partment) adopts the repeal of §§11.1-11.9,
concerning general requirements for applica-
tion of regulated herbicides, without changes
to the proposed text as published in the Sep-
tember 14, 1993, issue of the Texas Register
(18 TexReg 6168). The department in & sep-
arate submission is adopting new sections to
replace the sections repealed in this submis-
sion. The department is repealing §§11.1-
11.9 in order to replace these sections with
new sections which more clearly set forth the
requirements for application of regulated her-
bicides, and requirements for inspection and
licensing of application equipment used to
apply regulated herbicides. The department
also is repealing the sections in order to
adopt new sections that include new record
keeping requirements and a change in the
requirements for payment of spray permit
fees.

No comments were recewed regarding adop-
tion of the repeals.

The repeals are adopted under the Texas
Agriculture Code (the Code), §§75. 003,
75.005, 75.006, 75.012-75.018, 75.021, and
75.022, which provides the depariment with
the authority to adopt rules for-the implemen-
tation of Chapler 75. The code sections which
will be affected by this repeal are the Code,
Chapters 75 and 76.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid axercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332134 Dolores Alvarado Hibbs

Chiel Administrative Law
Judge

Texas Department of
Agricutture

Effective date: December 8, 1993

Proposal publication date: September 14,
1993

For further information, please call: (512)
483-7583
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* 4 TAC §§11.1-11.10

The Texas Department of Agriculure (the de-
partment) adopts new §§11. 1-11.10, con-
cerning general requrements for the
regulation of herbicides. Section 11.6 and
§11.7 are adopted with changes 1o the pro-
posed lext as published in the September 14,
1993, issue of the Texas Register (18
TexReg 6169). Sections 11.1-11.5 and
11.8-11.10 are adopted without changes and
will not be republished. The department, in a
separate submission, is adopting the repeal
of §§11.1-11.9 and is replacing those sec-
tions with the new sections adopted in this
submission. The new sections are adopted in
order to make the regulations clearer and
more consistent with recent changes in Chap-
ter 75 of the Texas Agriculture Code made by
the 73rd Legislature, 1993, and to clarify the
rights and responsbilities of all entities af-
fected by Chapter 75 of the Texas Agriculture
Code.

Section 11.6 is adopted with changes. Sub-
saction (b)(3) has been changed to also ex-
empt from permit requirements nurserymen
licensed by the department for turf weed con-
trol for structural pest control applications.
This change was made based on a comment
received noting that under the proposed lan-
guage, nurserymen licensed by the depart-
ment would be required to obtain a permit,
while applicators licensed by the Structural
Pest Control Board making the same applica-
tions wouki be exempted from the permit
requirement. The department agreed that dif-
ferential in treatment would unfairly impose
an addilional requirement on department li-
censees, and changed that paragraph ac-
cordingly. ’

Section 11.7 is adopted with changes. A new
subsection (g) has been added to prohibit the
use of turbine or blower-type ground applica-
tion equipment to apply regulated herbicides.
This change was also made as a result of
comments received by the department. A
comment was received requesting that this
type of ground application equipment be pro-
hibited due to the risks posed by its use and
noting that the existing regulations did pro-
hibit the use of such equipment. The depart-
ment agrees that the use of turbine or blower-
type ground application equipment does pose
a risk to desirable vegetation through drift and
uncontrolled application and has added sub-
section (g) to address that concern.

New §11.1 contains the list of regulated coun-
ties. New §11.2 contains special provisions
for regulated counties. New §11.3 sets forth
the list of regulated herbicides. New §11.4
contains definitions necessary for interpreting
Chapter 11. New §11.5 sets forth the require-

ments for herbicide dealers regarding muttiple
business locations, license requirements,
fees for a dealer’s license, payment of fees,
expiration of dealer's license, sales records,
and submissian of such records to the depart-
ment. New §11.6 pertains to the general re-
quirements for herbicide applicators, as well
as expration of permils, exempt methods of
application, high volatile herbicides, and sus-
pension of permit requirements. New §11.7
addresses registration of and specifications
for equipment used in making applications of
regulated herbicides. New §11.8 gives the
department the authority to investigate com-
plaints involving regulated herbicides. New
§11.9 deals with the requirement for special
county provisions and sets forth the existing
requirements for counties to follow in order
for the department to adopt special county
provisions. New §11.10 provdes penalty pro-
visions.

All comments received were submitted by
individuals, with no groups or associations
offering comment. In addtion to the com-
ments previously noted, the department re-
ceived a comment on §118, regarding
complaint investigations and disposition of
compiaints. The commentor suggested that
subsection (c) be changed to provide the
department with the sole authority to deter-
mine whether investigations should be prose-
cuted or dismissed, and to require that the
depariment notify the complainant of any in-
tention to cease an investigation. The depart-
ment disagrees with the commentor and
believes that the section, as written, ade-
quately incorporales the requirements of the
Code, Chapters 75 and 76, and regulations
adopted under those chapters regarding in-
vestigation of complaints. In addition, the de-
partment has the latitude to determine the
extent of investigations and has written and
published guidelines that outiine the proce-
dures to be used in determining an appropr-
ate enforcement action for complaints filed
with the department Accordingly, §118 is
adopted without changes.

The new seclions are adopted under the
Texas Agriculture Code, §75.003, which au-
thorizes the department to adopt by rule a list
of regulated herbicides for the state or for one
or more designated areas in the state,
§75.021 which gives the department the au-
thority to adopt rules concerning the use of a
regulated herbicide in a county in which a
commissioners court has entered an order;
§75.005, which authorizes the department to
adopt rules prescribing information to be re-
quested of dealers and allows the department
1o request submission of such records by a
licensee; §75.006, which authorizes the de-
partment to require spray permits and to al-
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low exemptions from the permit
requirements; §75.012, which authorizes the
department to adopt rules for the application
of regulated herbicides; §75. 013, which au-
thorizes the depariment to adopt rules pre-
scribing the information to be kept by
applicators; §75.014, which authorizes the
department to require a showing of proof of
financial responsibility by commercial applica-
tors; §75.015, which authorizes the depart-
ment to investigate complaints involving
regulated herbicides; §75.016, which autho-
rizes the depariment to regulate application
equipment; §75.017, which authorizes the de-
partment to hold public hearings to consider
requests for a revision of a rule, and exemp-
tion from a requirement of this chapter, or a
prohibition ol the spraying ot a regulated her-
bicide in an area, §75.018, which authorizes
the depariment {0 enforce the provisions of
this chapter and rules adopted thereunder,
and §75.022 which authorizes the departiment
to enforce the provisions of this chapter
through criminal and administrative actions.

§11.6. General Requirements for Applica-
tors. The following requirements are ap-
plicable to all persons applying regulated
herbicides.

(1) Spray permits. No person
shall apply regulated herbicides without
first obtaining a permut for such applicatjon.
A blanket permit may be issued to a li-
censed or certified applicator who shall sub-
mit to the department a supplemental report
of each regulated herbicide application
within seven days following such applica-
tion

(A) Expiration of permits.
All permits expire when the acreage for
which the permit was granted has been
sprayed, or 180 days after issuance, which-
ever occurs first

(B) Exempt methods of ap-
plication. Applications of regulated herbi-
cides by brush, mop, wick, basal treatment,
or 1njection method are hereby exempt from
the requirements of obtaining a permit.

(C) High volatile herbicides
Spraying high volatile herbicides is prohib-
ited when there are susceptible crops within
a four mile radius from every pount of the
land to be sprayed

(2) Commercial applicators.

(A) It shall be the jont re-
sponsibility of the person 1n control of the
crop and, if applicable, the commercial ap-
plicator to insure that the application of
regulated herbicides 1s made in compliance
with the rules and regulations issued by the
department.

(B) All persons engaged in
the application of regulated herbicides for

hire must be licensed by the department
under §7 13 of this title (relating to Com-
mercial Applicator License) and meet the
requirements of financial responsibility un-
der §7.14 of this title (relating to Commer-
cial  Applicator Proof of Financial
Responsibility) or of the Structural Pest
Control Board as provided by the Structural
Pest Control Act, Texas Civil Statutes, Arti-
cle 135b-6.

(C) Applications by an appli-
cator licensed by the Texas Structural Pest
Control Board in turf and weed control and
a nurseryman licensed by the department in
turf weed control for structural pest control
applications are exempt from the permit
requirements of this section.

(3)  Persons other than commer-
cial applicators. All persons applying regu-
lated herbicides to lawns are exempt from
the permit requirements of this section.

(4) Records. The applicator
shall keep the following records for a period
of two years:

(A) the date and time of day
each application started;

(B) the name of the person
for whom the application was made (owner
or lessee),

(C) the location of the land
where the application was made, stated in a
manner that would permit inspection by
authorized parties,

(D) the regulated herbicide
applied, including
(1) product name,
(i) its EPA registration
number;

(ui) rate of product per
unit; and

(iv) total volume of spray
mix, dust, granules, or other materials ap-
plied per unit;

(E) the name of the pest for
which 1t was used;

(F) the site treated (for ex-
ample: name of crop, etc);

(G) total acres or volume of
area treated,

(H) wind direction, velocity,
and air temperature;

(I) the FAA "N" number of
aerial application equipment, or identifica-
tion number of other types of application
equipment, or decal number affixed to the
application unit; and

(1) the name and department
license number of the applicator.

§11.7. Registration and specification of
equipment.

(a) Requirements for spray opera-
tions. All spraying of regulated herbicides
must conform to these requirements in a
regulated county regardless of whether or
not a permit is required.

(1) Maximum pressure for aerial
equipment. It is unlawful for a person to
spray regulated herbicides with aerial apph-
cation equipment at an outlet pressure
which exceeds 30 pounds per square inch

(2) Maximum  pressure  for
ground equipment. It is unlawful for a per-
son to spray regulated herbicides with
ground equipment when the equipment out-
let pressure exceeds 40 pounds

(b) Maximum velocity. No person
shall spray regulated herbicides when the
wind velocity exceeds ten miles per hour or
as specified on the product label, if the label
is more restrictive

(c) The application of regulated
herbicides in dust form is prohibited unless

(1) all particles of the herbicide
can pass through a United States standard
10-mesh sieve; and

(2) not more than 1.0% of the
particles can pass through a United States
standard 60-mesh sieve.

(d) Commercial applicator equip-
ment

(1) Application equipment used
by commercial applicators, except pressur-
1zed hand-sized apparatus or any equipment
or device for which the person applying the
pesticide is the source of power or energy
used in making pesticide application, must
be registered with the department. The de-
partment shall issue to the licensee a license
decal to be attached to each such piece of
equipment in a conspicuous place The li-
cense decal will contain the following infor-
mation:

(A) an identification number,
and

(B) the name of the depart-
ment

(2) The licensee shall notfy the
department of any equipment changes and
remove the license decal before giving up
possession of the equipment
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(e) All application equipment used
by commercial applicators is subject to in-
spection by the department at any reason-
able time. Such equipment must be
maintained in a condition that will provide
safe and proper application of the pesticide.
If the department finds that it is not, the
department shall require the needed repairs
or adjustments before allowing the use of
such equipment.

(f) Persons other than commercial
applicator. Equipment used by persons
other than commercial applicators may be
inspected, but proof of financial responsibil-
ity is not required for the equipment or the
person.

() The use of any turbine or
blower-type ground application equipment
to apply regulated herbicides is prohibited.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 15,
1593.

TRD-9332135 Dolores Alvarado Hibbs

Chie! Administrative Law
Judge

Texas Department of
Agricuiture

Effective date: December 6, 1993

Proposal publication date. September 14,
1993

For further information, please cail (512)
463-7583
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TITLE 16. ECONOMIC
REGULATION

Part I. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Chapter Z. Base Rates,
Deviations, and Suspensions

o 16 TAC §5.582

The Raikoad Commission of Texas adopts an
amendment to §5 582, concerning deviations
from commission established base rates,
without changes to the proposed text as pubt-
hshed in the October 5, 1993, issue of the
Texas Register (18 TexReg 6794).

The amendment will allow common camiers
to deviate from commission established base
rates for shipments weighing 9,999 pounds or
less. Deviations are not currently allowed for
shipmants weighing less than 501 pounds.
Adoption of the amendments will extend the
deviation authority currently allowed on ship-
menis weighing between 501 and 9,999
pounds, 1o any shipment weighing less than
9,999 pounds.

Four public comments regarding the pro-
posed rule were received All four comments
supported adoption of the proposed deviation
authority. The Phillips 66 Company supported
adoption of the proposed rule as published
and noted that common carrier shipping rates
have recently increased significantly for ship-
ments in this weight range The Association
of Texas Warehousemen commentied that
warehouse operators in Texas support the
adoption of the proposed rule The Common
Carrier Motor Freight Association suppoited
adoption and noted that the proposed rule
would allow shipments weighing 500 pounds
or less to deviate on the same basis as other
less-than-truckload shipments, which cur-
rently have deviation authority. The Texas
Association of Business supported the pro-
posed rule as published, however, suggested
the Commission consider adopting authordy
to deviate by even greater percentages from
commission established base rates.

The amendment is adopted pursuant to
Texas Civil  Statutes, Aricle 911b, §4(a),
which vest the commission with power and
authorty to prescribe all rules and regulations
necessary for the government of motor carri-
ers, and to supervise and regulate motor car-
riers n all matters affecting the relationship
between such camiers and the shipping pub-
lic.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on November 15,
1993

TRD-9332148 Mary Ross McDonald

Assistant Director, Legal
Dwvision-Gas Utilities/LP
Gas

Railroad Commission of

Texas
Ettective date. December 6, 1993
Proposal publication date: October 5, 19953

For further information, please call (512)
463-7094
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Subchapter CC. Tow Trucks
¢ 16 TAC §§5.801-5.816

The Railroad Commisston of Texas adopts
the repeal of existing Subchapter CC, and
§§5801-5.816 adopts new Subchapter CC,
§§5.801-5 816, concerning the regulation and
operation of tow trucks. New §§5 802, 5.805,
5.806, 5808, 5.810, and 5812 are adopted
with changes to the proposed text as pub-
ished in the September 21, 1993, issue of the
Texas Register (18 TexReg 6388) Sections
5.801, 5.803, 5 804, 5.807, 5.809, 5.811, and
5.813-5 816 are are adopted without changes
and will not be republished. The new rules
are adopted pursuant to Senate Bill 452 and
Senate Bill 958, 73rd Legslature, 1993,
which transterred junsdiction of the regulation
and operation of tow trucks from the Depart-
ment of Licensing and Regulation to the Rail-
road Commission of Texas. New Subchapter
CC contains the new rules for use by the
Railroad Commission of Texas The new

rules set forth the requirements for ths regis-
fration, regulation, and operation of tow
trucks. The changes to the proposed rules
are as follows.

(1) The definition of "mechanical device” as
set out in §5.802 is expanded, for clarification
purposes, 1o include tow bars or other towing
devices.

(2) The definition of "non-tow truck or tow
device® is expanded, for clarification pur-
poses, to exclude electrical or hydraulic
winches or wheel lifts.

(3) The definition of "operator” as set out in
§5.802 is changed to remove the phrase "or
causing to be operated” so as to clarify and
simplify the definition.

(4) The requirement of workers’ compensa-
tion insurance and accidental injury insurance
coverage as contained in §5.805(e) and (f) is
eliminated in its entirety, with renumbering of
the remaining subparagraphs. This coverage
is not required by the legislature and would
be financially burdensome to the many inde-
pendently owned and operated small towing
companies throughout the state.

(5) The first sentence of §5.806 is changed,
for clarification purposes, to reilect that fees
charged are non-refundable.

(6) Paragraph (8) of §5.806 is removed in iis
entirely. Texas Civil Statutes, Article
6675a-5i, specifies that such fees will be col-
lected by the County Tax-Assessor Collector
of the county in which the tow truck is situ-
ated

(7) Paragraph (9) of §5806 is deleted be-
cause an insurance filing fee of $100 is re-
quired under the Motor Carrier Act and a
different insurance filing fee for tow trucks
would cause confusion in the insurance and
motor carrier/tow truck industries. It is antici-
pated that refunds wouid have to be made for
overpayment of fees and the administrative
costs of dealing with the refunds may exceed
any revenue received. In order to simplify the
registration process, this fee is eliminated.

(8) Subsections (a) and (b) of §5.808 are
changed to include the phrase "as necessary
to enforce the requirements of this
subchapter,” regarding commussion inspec-
tions and investigations. This change will clar-
ify that inspections and investigations
performed pursuant to §5.808 will be for the
purpose of enforcing this Subchapter CC, re-
lating to tow trucks.

(9) Subparagraph (b) of §5.810 is changed to
include the words "or operator” in the intro-
ductory clause regarding owners who commit
violations for which the commission may im-
pose administrative sanctions. This change
will clarify that an owner is responsible for the
violations of his or her operator.

(10) Subssection (b)(1) of §5.812 is changed,
for clarification purposes, to read "legal busi-
ness name or legal assumed name as speci-
fied on the completed application form
prescribed by the direcior.” This change
clanies what name must be used on the tow
truck for identification purposes. Comments
regarding the rule centered entirely around
the workers' compensation requirement. Sev-
eral associations who actively pursued legis-
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lation to transfer jurisdiction of tow trucks to
the commission are concerned that such a
substantial requirement has been added to
what they and their member organizations
anticipated as being solely a transfer of juris-
diction. All of the comments pointed out that
the cost of obtaining such coverage would be
prohibitively expensive for the small, inde-
pendent tow truck company that often oper-
ates with a very small profit margin, atthough
one of these comments supported some form
of insurance protection for employees One
comment suggested that, it the commission
desires that workers' compensation or acci-
dental injury insurance coverage be required,
it postpone such a requirement until Septem-
ber, 1995, so as to allow the commission and
the tow truck operators to plan ahead regard-
ing the cost and availability of such coverage.
One comment suggested that any inquiry into
felony convictions on applications be hmited
1o the preceding three years. The following
groups and associations commented agamst
inclusion of the workers’ compensation and
accdental injury insurance coverage require-
ments of the proposed rules Texas Towing &
Storage Association Houston Emergency
Towing Association Houston Automobile
Wrecker  Association  Houston  Private
Wrecker Associatton The commission
agrees that no legislation specifically requires
that a tow truck owner cary workers' com-
pensation or accidental injury insurance cov-
erage The commission agrees that any
requirement for such coverage at this hme
might be financially burdensome o many tow
tfruck companies and that any proposed rule
by the commission to require such coverage
should be delayed, pending a more thorough
evaluation of the need and effect on the in-
dustry of such coverage The commission
recognizes that, under the proposed rules,
many tow truck companies would have been
subject to having their licenses cancelled for
failing to have such insurance on record, and
that any proposal to require such insurance
would require further study The commussion
disagrees that questions regarding felony
convictions be limited to the preceding three
years for the reason that any such imitation
would not ensure that serious offenders have
demonstiated the rehabilitation as required
by Texas Civil Statutes, Arlicle 6252-13c,
pertaining to eligibility of persons with crimi-
nal backgrounds for certain occupations, pro-
fessions, and licenses, and Texas Civil
Statutes, Article 6252-13d, pertaining to sus-
pension, revocation, or denial of license to
persons with cnminal backgrounds

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and fourd to be a valid exercise of the agen-
cy's legal autharity.

Issued in Austin, Texas, on November 15,
1993

TRD-9332152 Mary Ross McDonald

Assistant Director, Legal
Division-Gas Utilities/L.P
Gas

Railroad Commission of

Texas
Effective date: December 6, 1993
Proposal publication date September 7, 1993

. Commission of

For further information, please call (512)
463-7094
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Existing Subchapter CC 1s repealed pursuant
to Senate Bill 452 and Senate Bill 958, 73rd
Legislature, 1993, which transferred junsdic-
tion of the regulation and operation of tow
frucks from the Commission of Licensing and
Regulation to the Railroad Commission of
Texas Subchapter CC-Texas Civil Statutes,
Article 6687-9b

Emergency rules §§5 802, 5.803, 5.805, and
5806 are repealed pursuant to the adoption
of the rules and to Senate Bill 452 and Sen-
ate Bill 958, 73rd Legislature, 1993, which
transferred jurisdiction of the regulation and
operation of tow trucks from the Commission
of Licensing and Regulation to the Railroad
Texas Subchapter
CC-Texas Cwvil Statutes, Arlicle 6687-9b

$5802 Defintions  The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Act-Texas Civil Siatutes, Article
6687-9b.

Original application-The required
application form to obtain certificates of
registrati,n

Certificate of registration-The docu-
ment 1ssued by the commission authorizing
the operation of a specific tow truck

Commercial motor vehicle or com-
mercial carrier-Have the same meanings as
ascribed to them in §5 501 of this title

Commusston-The Railroad Commis-
sion of Texas.

Consent tow-Any tow conducted
with the permussion of, or at the direction
of, the towed vehicle's legal or registered
owner, or such owner’s authonzed repre-
sentative Except as set forth in the defini-
uon of "nonconsent tow" below, a tow wilt
be considered a consent tow where the
owner 1s able to give consent

Director-The director of the Trans-
portation/Gas Utilities Division of the com-
mission, or a designee of the director

Mechanical device-A mechanical,
electrical, or hydraulic winch, wheel hift,
tow bar, or other towing device perma-
nently attached to or used i1 combination
with a commercial motor vehicle

Mini-wiecker or auto trailer-A vehi-
cle without motive power used 1n combina-
tton with a commercial motor vehicle, and
which 1s adapted or used to tow, winch or
otherwise move another motor vehicle

Motor Carrier Act-Texas Civil Stal-
utes, Article 911b

Motor Carrier Safety Act-Texas
Cwvil Statutes, Article 6701d

Motor vehicle-A vehicle subject to
registration under the Certificate of Tutle
Act (Texas Civil Statutes, Article 6687-1),
or any other self-propelled device permutted
to travel on a public highway.
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Non-tow truck or tow device-A
commercial motor vehicle used in combina-
tion with a mini-wrecker, auto traler or
other towing device, and which 1s not
equipped with a mechanical. electrical, or
hydraulic winch or wheel lift,

Nonconsent tow-Any tow conducted
without permission of, or not at the direc-
tion of, the towed vehicle's legal or register
owner, or such owner's authorized repre-
sentative Regardless of this definition, cer-
tified law enforcement officials may control
the scene of an accident in the manner they
deem appropriate and order a nonconsent
tow

Operate-Driving or causing to be
driven a tow truck on a public highway

Operator-Any person operating a
tow truck on a public highway of this state.

Owner-A person owning, leasing or
otherwise using, either directly or indi-
rectly, a tow truck on a public highway of
this state.

Person-An individual or other legal
entity

Registration year-The period be-
tween January lst and December 31st of
each year

Renewal application-The required
application form to renew certificates of
registration.

Tow truck-A commercial motor ve-
hicle equipped with, or used in combination
with a mechanical device, mini-wrecker, or
auto trailer, and which 1s adapted or used to
tow, winch or otherwise move a motor ve-
hicle

Vehicle-As defined in Texas Civil
Statutes, Article 6675a-1

§5805 Insurance Requirements

(a) Every owner shall file and
maintain evidence of currently effective
bodily injury and property damage automo-
bile Liability nsurance in the following min-
imum amounts

(I) for a tow truck, together
with the towed vehicle, having a gross ve-
hicular weight, registered weight, or actual
weight of 26,000 pounds or under, $300.
000 combuned single limit for bodily inju-
ries to or death of all persons injured or
kiled 1n any accident, and loss or damage
in any one accident to the property of oth-
ers, or

(2) for a tow truck, together
with the towed vehicle, having a gross vehi-
cle weight, registered weight, or actual
weight exceeding 26,000 pounds, $500,000
combined single limit for bodily injuries to
or death of all persons injured or killed in
any accident, and loss or damage in any one
accident to the property of others

(b)  Except as follows, every owner
shall mamntain and have on file with the
commussion evidence of cargo or on-hook
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insurance coverage. The intent of this sub-
section is to require insurance covering
damage to a towed vehicle during which
time the owner is the bailee of the vehicle
being towed. The term “"damage” shall in-
clude but is not limited to damage to the
towed vehicle that is a direct or indirect
result of an improper hookup or improper
towing. The minimum insurance coverage
required under this subsection shall be:

(1) $10.000 for the loss of or
damage to the vehicle towed by any one
tow truck which, together with the towed
vehicle, has a gross vehicular weight, regis-
tered weight, cr actuval weight of 26,000
pounds or less; or

(2) $25.000 for the loss of or
damage to the vehicle towed by any one
tow truck which, together with the towed
vehicle, has a gross vehicular weight, regis-
tered weight, or actual weight exceeding
26,000 pounds.

(¢) In heu of cargo or on-hook 1n-
surance, an  owner may  secire
garagekeepers legal liability insurance with
direct primary coverage in an amount not
less than that prescribed 1n subsection (b) of
this section.

(d) An owner who is exclusively
engaged in the towing of property owned by
it may, in its original application and in
every renewal application, certify that all

tow trucks operated by it are used exclu- -

sively to transport its own property. An
owner or operator so certifying will be ex-
empt from the requirements of subsections
(b)-(c) of this section.

(e) No owner shall operate a tow
truck over the public highways of this state
without the insurance coverage required by
this section filed with the commission.

(f) Evidence of insurance required
in this section shall be filed on a form
prescribed by the director and shall be duly
completed and executed by an authorized
representative of an insurance company
holding a certificate of authority to transact
business in the State of Texas, or by a
surplus lines insurer that meets the require-
ments of the Insurance Code, Article
1.14-2, and rules adopted by the Texas De-
partment of Insurance under that article

(g) Notwithstanding the provisions
of subsection (a) of this section, an owner
may be authorized to self-insure for bodily
injury and property damage liability in Leu
of filing proof of insurance The authoriza-
tion for an owner to self-insure may be
granted upon the same showing required of
a motor carrier under the terms of §5 182 of
this title (relating to Qualifications as Self-
Insurer).

(h) If insurance coverage lapses,
the owner shall immediately cease all oper-
ations of tow trucks owned by it The direc-

tor shall notify the owner of any such lapse,
and that all certificates of registration held
by it shall be subject to cancellation.

(i) The owner who files, or causes
to be filed, evidence of bodily injury or
property damage insurance shall pay the

+ appropriate fee.

§5.806. Fees. The following non-
refundable fees apply in connection with
this Act.

(1) For each tow truck sought to
be registered with an original application
postmarked before January 1, 1994, the fee
shall be $50.

(2) For each tow truck sought to
be registered with an original application
postmarked after January 1, 1994, the fee
shall be $120.

(3) For each tow truck sought to
be registered with a renewal application
postmarked before December lst of each
year, the fee shall be $60.

(4) For each tow truck sought to
be registered with a renewal application
postmarked between December Ist and De-
cember 31st of each year, the fee shall be
$85.

(5) The fee for adding newly ac-
quired tow trucks during a current year shall
be $60, prorated according to paragraph (7)
of this section; except, during the first regis-
tration year the original application is filed
the fee shall be the same as set forth in
paragraph (2) of this section and prorated as
set out in paragraph (7) of this section.

(6) The fee for substituting a
certificate of registration from one tow
truck to another or for replacing a lost or
stolen certificate of registration shall be
$10.

(7) An owner making an origi-
nal application for certificates of registra-
tion or for requesting the addition of newly
acquired tow trucks during a current regis-
tration year shall pay a prorated fee based
on the number of months left in the registra-
tion year.

§5.808. Inspection and Investigation by the
Commission.

(a) The commussion or its autho-
nzed representative shall exercise all the
authority given it under the Motor Carrier
Act, and may examine the books, records,
accounts, letters, memoranda, documents,
checks, vouchers, or telegrams of a tow
truck owner, as necessary to enforce the
requirements of this subchapter.

(b) Any person who applies for or
has received a certificate of registration
shall have given 1ts implied consent for an
authorized nspector of the commission to

audit, examine, or inspect any business re-
cord. document, book, account, equipment,
or facility of that person, as necessary to
enforce the requirements of this subchapter.
The refusal of a person to consent to such
audit, examination or inspection shall con-
stitute a violation under this subchapter

§5 810. Administrative Sanctions.

(a) When the term "violation" or
"violate," in either singular or plural form,
is used 1n this section it shall mean:

(1) any violation of the Act, or
rule or order adopted or issued related to the
Act;

(2) any violation of the Motor
Carrier Act, or rule or order adopted or
issued related to that act,

(3) any violation of the Motor
Carrier Safety Act, or rule or order adopted
or issued related to that act,

(4) any felony or misdemeanor
conviction of an owner that directly relates
to the duties and responsibilities involved in
operating a tow truck, or

(5) any revocation of an owner's
felony probation, parole, or mandatory su-
pervision.

(b) If an owner or operator commuts
a violation the commission may

(1) deny. revoke, or suspend the
owner’s certificate of registration,

(2) assess an administrative pen-
alty in an amount not to exceed that permut-
ted by Texas Civil Statutes, Article 911b,
§4(a)(12); or,

(3) place the owner on proba-
tion.

(c) If a suspension 1s probated, the
commission may require the owner to:

(1) report regularly to the com-
mussion or its designee on the matter made
the basis of probation; or

‘ (2) lmit areas of operations to
the areas prescribed by the commission.

(d) If, after investigation of a possi-
ble violation by an authorized inspector of
the commission, the investigator determines
that a violation has occurred, the investiga-
tor shall issue a report to the director, stat-
ing the facts on which the conclusion that a
violation occurred is based. Upon reviewing
the report, the director shall recommend
what sanctions, if any, should be imposed
upon the violator. If it is recommended by
the director that sanctions should be im-
posed, the recommendation to the commis-
sion shall be based on the following factors
which the commission may consider when
ordering sanctions:
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(1) the seriousness of the viola-
tion;

(2) the history of previous viola-
tions; )

(3) the amount or action neces-
sary to deter future violations;

(4) the amount of monetary gain
realized by the owner charged;

(5) efforts made to correct the
violation;

(6) if the violation involves a
felony conviction or probation, parole, or
mandatory supervision revocation:

(A) the nature and serious-
ness of the crime;

(B) the relationship of the
crime to the safe operation and insuring of a
tow truck;

(C) the extent to which a cer-
tificate of registration might offer an oppor-
tunity to engage in further criminal activity
of the same type as that in which the owner
was previously involved;

(D) the relationship of the
crime to the ability, capacity, or fitness to
perform the responsibilities of operating a
tow truck;

(E) the extent and nature of
the owner’s past criminal activity;

(F) the amount of time
elapsed between the owner’s last criminal
activity;

(G) the conduct and work ac-
tivity of the owner prior to and following
the criminal activity;

(H) whether or npt the
owner was a minor at the tme of the con-
viction of the crime;

() evidence of the person's
rehabilitation or rehabilitative effort while
incarcerated or following release;

(I) other evidence of the per-
son's present fitness as deemed appropriate;
and

(7) any other matters that justice
may require.

(e) The director shall give written
notice of the violation to the owner. The
notice shall include:

(1) a brief summary of the
charges:;

(2) a statement of the proposed
sanction, and any accompanying conditions;
and

(3) a statement of the right of
the owner charged to a hearing on the oc-
currence of the violation and the sanction
and any terms thereof.

(f) Not later than the 20th day after
the date on which the notice is received, the
owner charged may accept the recommen-
dation of the director made under this rule,
including the sanction and all accompany-
ing conditions, or make a written request
for a hearing on the charges made. The
director may extend the time for the owner
charged to reply to the recommendation,
provided that in the opinion of the director,
a good-faith effort to negotiate a settlement
of the violation has begun.

(g) If the owner charged with the
violation accepts the recommendation of the
director, the commission may issue an order
approving the recommendation of the direc-
tor (or other sanction as may be agreed
upon between the director and the owner
charged) ordering the recommended sanc-
tion and accompanying conditions be im-
posed upon that owner. The commission
may refuse to issue an order approving the
recommendation of the director and enter an

order approving a lesser sanction, and it ,

may require a hearing, or direct that further
negotiations be made with the owner
charged.

(h) If the owner charged fails to
respond in a timely manner to the notice, or
if the owner requests a hearing, the director
shall set a hearing and the charges heard.

§5.812. Generul Technical Requirements.

(a) Each tow truck must display a
tow truck license plate issued by the Texas
Department of Transportation under Texas
Civil Statutes, Article 6675a-1. The plate
must be permanently attached to the rear of
the vehicle and in clear visible view.

(b) Each tow truck shall have the
owner's:

(1) legal business name or legal
assumed name as specified on the com-
pleted application form prescribed by the
director;

(2) city, or county (if the own-

. er's place of business is in an unincorpo-

rated area); and
(3) telephone number

(c) The identification markings
shall be durably inscribed or affixed on
each side of the tow truck 1n letters of no
less than two inches, in contrasting colors,

and clearly visible at 50 feet for a person
with a normal vision range.

(d) If the owner claims an exemp-
tion to the cargo, hook-up or similar insur-
ance requirements of this subchapter, there
must be durably affixed on each side of the
tow truck, in letters at least two inches high,
the words "Not For Hire."

(e) Every tow truck owner shall
comply with the law regarding brakes con-
tained in Texas Civil Statutes, Article
6701d, §132, or rules adopted by the Public
Safety Commission relating to motor carrier
safety.

() No tow truck shall tow more
than its actual weight unless it has a 35,000
pound winch capacity (single or dual line),
a 5/8-inch cable or its equivalent, and air
brakes. If a certified law enforcement offi-
cer at the scene of an accident determines
that the scene must be cleared immediately.
and a heavy-duty tow truck is not available,
the officer may waive this requirement at
the scene.

(g) When a tow truck is towing two
or more vehicles, it must be able to tie into
and operate the service brakes on the rear-
most towed vehicle. This provision does not
apply if the rearmost towed vehicle has only
vacuum brakes and the tow truck is not
equipped with a pneumatic braking system.

(h) A tow truck equipped with a
mechanical device shall have, as a mini-
mum:

(1) awinch that has a winch line
and boom with a lifting capacity of not less
than 8,000 pounds single line capacity; or

(2) a wheel lift with a lifting
capacity of not less 2,500 pounds.

(i) A tow truck used in combination
with a mini-wrecker or auto trailer equipped
with a mechanical device shall have a lift-
ing capacity of not less than 5,000 pounds,
and it shall have a towing capacity of not
less than 7,000 pounds whether or not it is
equipped with a mechanical device.

(j) Each tow truck shall have the
following standard equipment:

(1) for a tow truck towing & mo-
tor vehicle that has wheels in contact with
the ground a mechanical device or other
equipment sufficient to prevent the swing-
ing of the motor vehicle being transported;

(2) standard J-hook-up chains
and at least two 5/16-inch link steel safety
chains for tow trucks with a registered
weight of 10,000 pounds or less;

(3) at least two 3/8-inch steel
safety chains or their equivalent for tow
trucks with a registered weight over 10,000
pounds;
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(4) rope, wire, or straps suitable
for securing doors, hoods, trunks or other
parts of the motor vehicle being towed for
the safe tow of such motor vehicle; and

(5) outside rear view mirrors on
both sides of the tow truck.

(k) A tow truck operator towing a
vehicle that does not have functioning tail
lights, or turn signals, while being towed
shall supply the towed motor vehicle with
functioning tail lights or turn signals

() A tow truck operator shall per-
form a safety wrap sufficient to secure the
towed motor vehicle in the event of failure
of the mechanical device used in towing the
motor vehicle.

(m) Safety chains shall be used on
all tows performed by an operator

(n) Tow trucks with a slip-in bed
must have the bed properly secured to the
frame of the truck by a minimum of eight
one-half inch diameter bolts of which at
least four must be at the front of the slip-in
bed.

(o) A tow truck with a mechanical
device shall not be used to lift or tow more
than its safe lifting capacity as recom-
mended by the manufacturer.

(p) A tow truck operator must have
a valid driver’s license of the proper class

(@ A tow truck shall, at all times,
meet the motor vehicle inspection standards
required by law

(r) No tow truck operator shall tow
a vehicle contrary to the recommended
towed vehicle's manufacturer’s safety poli-
cies and procedures regarding hook-up and
towing.

(s) A tow truck owner shall inform
consumers or service recipients of the
name, mailing address, and telephone num-
ber of the commission for purposes of di-
recting unresolved complaints to the
commission. The wnformation pertaining to
any unresolved complaints may be included
on:

(1) a wrtten tow truck shp or
ticket,

(2) a sign promunently displayed
at the place of payment; or

(3) any other bill for service

(t) The term “unresolved com-
plaint”" as used 1n this section shall mean a
good-faith effort between the tow truck
owner and the consumer or service recipi-
ent, to reach an amiable solution to their to
dispute, and are unable to do so

(u) At no ume shall any owner tow
a vehicle while there 1s a person in the
towed vehicle. Violation of this provision
shall subject the violator to the administra-

tive penalty sanctions as set out in this
subchapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authonty

Issued in Austin, Texas, on November 15,
1993

TRD-9332151 Mary Ross McDonald

Assistant Director, Legal
Diviston-Gas Utilities/LP
Gas

Railroad Commussion of

Texas
Efiective date December 6, 1993

Proposal publication date September 21,
1993

For further information, please call
463-7094

¢ ¢ ¢

Subchapter DD. Vehicle Stor-
age Facilities

e 16 TAC §§5.902, 5.903, 5.905,
5.906, 5908, 5909, 5913-5. 920

The Railroad Commission of Texas adopts
amendments to §§5902, 5903, 5 905,
5906, 5908, 5.909, and 5913-5 920 of this
title, concerning vehicle siorage facilities
Sections 5902, 5905, 5917, and 5919 are
adopted with changes to the proposed text as
pubhshed in the September 7, 1993, 1ssue of
the Texas Register (18 TexReg 5957) Sec-
tions 5903, 5906, 5908, 5 909,
5913-5916, 5918, and 5920 are adopted
without changes and will not be republished

(512)

Section 5902 1s changed hy adding "preser-
vation” as a newly-defined term The lan-
guage dehining the term was published
§5919(b) of the proposed rules Section
5 919(b) 1s changed to provide that a vehicle
storage facility operator 1s entitled to charge
$10 for preservation of a stored motor vehi-
cle, as that term 1s defined m §5902 The
defimition of “preservation” in §5 902
distinguishes between efforts to preserve,
protect, or service a stored vehicle and efforts
to secure a stored vehicle, which include
closing the vehicle’s doors, windows and/or
hatchback and raising or covering the vehi-
cle’s convertible top, if t has one These
changes clarfy that a vehicle storage facility
operator 1s enlitled to charge the vehicle's
owner a one-time fee of $10 for preservation
of the stored vehicle, bringing the rules nto
conformity with the legislative changes made
by Senate Bill 452

Section 5905 1s changed by the addition of
the word "prior” in subsection (d), to clanfy
when written notice of any cancellation or
expiration of an insurance policy must be
given Section 5917 1s changed by the addi-
tion of language to subsection (a), 1o make
the rule consistent with Texas Civil Statutes,
Article 6687-9a, §7, which imits the relevant
time pernod for considenng prior criminal con-
victions to three years preceding the date of
an application for a license under that Article

. L\dopiéd Sections
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The amendments brning the regulations into
conformity with Senate Bill 452, by which the
73rd Legislature, 1993 transferred jurisdiction
over the licensing of vehicle storage facilties
from the Texas Department of Licensing and
Regulation to the Rairoad Commission of
Texas

Three different provisions were addressed by
the comments submitted during the public
comment period One comment requested
that §5 906(b) be amended to allow a vehicle
storage faciity to nolufy the last registered
owner and all recorded henholders of ds ac-
ceplance of a vehicle sooner than within 24
hours of receipt of the vehicle Another com-
ment requested that §5 918 be amended to
elimmate paragraph (5), which requires that
vehicle storage facilities that accept vehicles
24 hours per day must have vehicles avail-
able for release 24 hours per day within one
hour’'s nolice The third comment requested
that §5919 be amended to allow a vehicle
storage facilty operator to charge an adminis-
trative, or "mpoundment,” fee of $10 for ac-
cepting a vehicle for storage at its facility

The Texas Towing & Storage Association
commented only insolar as to request the
amendment of §5919 summarnized previ-
ously

The commission disagrees with the comment
tequesting an amendment to §5 906, be-
cause the requirement sought to be ehm-
nated by that comment was explicitly added
to the Vehicle Storage Facility Act by the
Legistature in Senate Bill 452

The commussion also disagrees with the com-
ment requesting an amendment to §5 918,
because, although legitimate safety and other
concerns may exist for a vehicle storage facil-
ity operator, the comnussion also recognizes
that a member of the public, whase vehicle
may be towed to such a facility at any hour of
the day, should be afforded the opportunity to
arrange for the release of the vehicle at any
hour of the day

Finally, the comnussion disagrees with the
comment requesting an amendment to
§5912 Section 14 of the Vehicle Storage
Facility Act prescribes the fees which may be
chairged by a vehicle storage facility operator,
it provides for fees to be charged for storage,
as well as for complying with the notification
and preservation requiements of the Act In
addition, the Act, §14(d), explictly states that
a vehicle storage faciity operator "may not
charge any additional fees that are similar to
notificatton, preservation, or admnstrative
fees " Therefore, it 1s not within the commis-
sion's legislative authonty to amend §5 919
as requested

The amendments are adopted under Texas
Cwil Statutes, Article 6687-9a, §4(b), which
require the commission to adopt rules estab-
lishing requirements for the licensing of per-
sons to operate vehicle storage facilities, to
ensure that licensed storage facilities mam-
tain adequate standards for the care of stored
vehicles

The following article 1s affected by these
rules §§5902, 5903, 5905, 5906, 5908,
5909, and 5 913-5 920-Texas Civil Statutes,
Article 6687-9a
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§5.902. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Commission-The Railroad Commis-
sion of Texas.

Director-The director of the Trans-
portation/Gas Utilities Division of the com-
mission or his or her designee.

Preservation-An action taken by or
at the direction of the owner or operator of
a vehicle storage facility that is necessary to
preserve, protect, or service a vehicle stored
or parked at the facility. Reasonable efforts
necessary for the storage of a vehicle, such
as locking doors, rolling up windows, and
closing doors, hatchbacks, or convertible
tops, are included in the fee for storage of a
vehicle, as set forth in §5.919(c) of this title
(relating to Technical Requirements-Stor-
age Fees/Charges), and do not constitute
"preservation.”

Vehicle storage facility-A garage,
parking lot, or any facility owned or oper-
ated by a person other than a governmental
entity, except as provided in §5.919(f) of
this title (relating to Technical Require-
ments-Storage Fees/Charges), for storing or
parking ten or more vehicles. Ten or more
vehicles shall mean the capacity to park or
store ten or more vehicles a year.

§5.905. Insurance Requirements.

(a) Each license applicant shall file
with the commission a certificate of insur-
ance evidencing the required garagekeeper's
legal liability insurance for the vehicle stor-
age facility.

(b) No insurance policy or certifi-
cate of insurance will be accepted by the
commission unless issued by an insurance
company licensed and authorized to do
business in this state in the form prescribed
or approved by the State Board of Insurance
and signed or countersigned by an autho-
rized agent of the insurance company.

(c) (No change.)

(d) The vehicle storage facility's in-
surance policy shall provide that the insur-
ance company will give the commission 30
days prior written notice of any policy can-
cellation or expiration.

(¢) (No change.)

§5.917. Sanctions-Revocation or Suspen-
sion Because of a Criminal Conviction.

(a) The commission may revoke,
suspend, or deny a license issued under the
Act, or place a person on probation whose
license has been suspended, if the commis-
sion determines that a licensee, a partner of
the licensee, a principal in the licensee's
business, or an employee of the licensee has
been finally convicted, in the three years

immediately preceding the date of the appli-
cation, of:

(1)42) (No change.)

(b) The commission may also, af-
ter hearing, suspend, revoke, or deny a cer-
tificate of registration because of a person's
felony probation revocation, parole revoca-
tion, or revocation of mandatory supervi-
sion.

(c) In determining whether a crimi-
nal conviction directly relates to the opera-
tion of a wvehicle storage facility, the
commission shall consider:

(1)-4)

(d) In determining the present fit-
ness of a person who has been convicted of
a crime, the commission shall also consider:

(1) (No change.))

(2) whether or not the person
was a minor at the time of the commission
of the crime;

(3)-(6) (No change.)

(e) It shall be the responsibility of
the applicant, to the extent possible, to se-
cure and provide the commission the rec-
ommendations of the prosecution, law
enforcement, and correctional authorities as
required.

(f) The applicant shall also furnish
proof, in such form as may be required by
the commission, that he or she has main-
tained a record of steady employment, has
supported his or her dependents per court
order, has otherwise maintained a record of
good conduct, and has paid all outstanding
court costs, supervision fees, fines, and res-
titution as may have been ordered in all
criminal cases in which he or she has been
convicted.

(No change.)

§5.919. Technical Requirements-Storuge
Fees/Charges.

(a) A vehicle storage facility oper-
ator may not charge an owner more than
$25 for notification under §5.906(b) of this
title (relating to Accepting Vehicles for
Storage).

(b) A vehicle storage facility opera-
tor is entitled to charge an owner $10 for
preservation of a stored motor vehicle, as
defined in §5.902 of this title (relating to
Definitions).

(c) A vehicle storage facility opera-
tor may not charge less than $5.00 or more
than $15 for each day or part of a day for
storage of a vehicle. A daily storage fee
may be charged for a day regardless of
whether the vehicle is stored for 24 hours of
the day. except that a daily storage fee may
not be charged for more than one day if the
vehicle remains at the vehicle storage facil-
ity less than 12 hours. For the purposes of

this subsection, a day is considered to begin
and end at midnight.

(d)-(¢) (No change.)

(f) For purposes of this section,
"vehicle storage facility” includes a garage,
parking lot, or any type of facility owned by
a governmental entity for storing or patking
ten or more vehicles.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993.

TRD-9332153 Mary Ross McDonald

Assistant Director, Legal
Division-Gas UtilltiesL.P
Gas

Rallroad Commission of

Texes
Effective date: December 6, 1993
Proposal publication date: September 7, 1993

For further information, please call: (512)
463-7095
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Part II. Public Utility
Commission of Texas

Chapter 23. Substantive Rules

Customer Service and Protec-
tion
e 16 TAC §23.49

The Public Utility Commission of Texas
adopts an amendment to §23.49, with
changes to the proposed text as published in
the August 3, 1993, issue of the Texas Regis-
ter (18 TexReg 4989).

The commission adopts the amendment for
the purpose of providing for expedited pro-
cessing of petitions for the expansion of 1oil-
free local calling areas. Initiation of this
rulemaking proceeding was required by Sen-
ate Bill 632, 73rd Legislature, 1993, which
enacted Texas Civil Statutes, Article 1446c,
§93A, hereinafter referred to as PURA, §93A.
The procedures required in §23.49(c) are re-
vised from the August publication in response
to specific comments received by the com-
migsion,

Nine parties submitted comments in response
to the August 3, 1993, Texas Register publi-
cation: AT&T Communications of the South-
west, Inc. (AT&T); GTE Southwest
Incorporated and Contel of Texas, inc. (joint
comments) (GTE/Contel); MC| Telecommuni-
cations Corporation (MCI); Office of Public
Utility Counsel (OPC); City of Sour Lake
(Sour Lake); Texas Association of Long Dis-
tance Telephone Companies (TEXALTEL);
Texas Communities for Expanded Local Call-
ing Areas (TCELCA); Texas Statewide Tele-
phone Cooperative, Inc. (TSTCI); and Texas
Telephone Association (TTA). In addition, the
commission conducted a public hearing on
October 7, 1993, at which comments were
received.
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The commission, in its August publication in
the Texas Register, asked commenters to
respond to several specific questions.

Commenters were asked whether a success-
ful petition should provide for expansion of
toll-free calling in both directions between the
petitioning and petitioned euchange, or
outbound-only from the petilioning exchange.

AT&T and MCI argued that PURA, §S3A di-
rects the commission to provide for one-way
expanded toll-free calling areas. They ex-
pressed concern about the impact of ex-
panded toll-free local calling areas on
competition for intraLATA MTS, noting that
mandatory two-way expanded loll-free local
calling areas effectively transform a poten-
tially competitive market into a monopoly in
which only the local exchange carrier (LEC)
can cany the call.

OPC and TCELCA argued for two-way ex-
panded toll-free local calling areas, saying
that two exchanges are not effectively made
a toll-free local calling area if only outbound
calls are toll-free.

GTE/Contel said that expanded toll-free call-
ing areas should be two-way only in in-
stances where there is a bilateral community
of interest and a need for two-way toll-free
local calling is indicated. In such a case, the
petitioned exchange should be made a party
to the proceedings, its subscribers should be
balloted along with subscribers in the pettion-
ing exchange, and the subsection should al-
low for cost recovery from all participating
customers in both the petitioning and peti-
tioned exchanges. GTE/Contel noted that the
cost of iwo-way toll-free local calling is signifi-
cantly greater than the cost of one-way ex-
panded toll-free calling. They reported that,
when presented a choice between one-way
and two-way calling options, only about 20%
of GTE customers choose the more expen-
sive two-way service.

TTA, GTE/Contel, and Sour Lake suggested
making two-way expanded toll-free calling op-
tional and requiring customers to indicate on
an expanded toll-free calling area pelition
whether one-way or two-way expanded toll-
free calling is sought.

The commission agrees with OPC and
TCELCA that in order to give full effect to the
language of PURA, §93A, two-way expanded
toll-free local calling areas are required. The
commission believes that the comments of
AT&T, MC!, and GTE/Contel address policy
concems that were resolved by the legisla-
ture when it enacted PURA, §93A. PURA,
§93A(a) describes the purpose of the statute
as requiring the commission to address "the
calling needs between nearby telephone ex-
changes” by allowing the expansion of toll-
free local calling areas. The expansion of a
toll-free local calling area is not the same as
the provision of an alternative billing arrange-
ment (e.g., allowing a caller to make all the
calls she wants from her home exchange to a
nearby exchange al a flat-rate.) it the "area”
in which a caller from a petitioning exchange
can make toll-free local calls is expanded to
include a petitioned exchange, then the caller
should be dble to move to the petitioned
exchange, which would now be included in an
expanded geographic area, and make a toll-

free local call back to the pelitioning ex-
change. Although the statute does not specifi-
cally require either two-way or one-way
calling (i.e , by use of those words), and the
statute does notl expressly forbid one-way
calling, the commission concludes that the
language that was used by the legisiature in
describing the purpose of the legislation (i.e.,
“the expanding of toll-free calling areas”) in
fact does require the commission to imple-
ment expanded toll-free local two-way com-
munications between qualifying exchanges.
Thus, even allowing the option of one-way
calling 1s inappropriate under the sfalute.
There is clearly nothing in the statute contra-
vening this interpretation. Those who wish to
pursue one-way calling may do so under the
commussion’s extended area service require-
ments in subsection (b) The commission’s
interpretation s reflected in subseaction
(c)(1)(A), which now describes petitions "for
expansion of two-way toll-free local calling
areas.”

Commenters were also asked whether the
local exchange carrer's costs recoverable
under the subsection should include settle-
ments to reimburse the camier serving the
petitioned exchange for its costs of providing
the expanded toll-free local calling.

All parties responding supported including
such settlements, to the exient they are rea-
sonable and necessary, in a LEC's recover-
able costs when expanded toll-free calling is
one-way TCELCA supported their inclusion
"up to the slated maximum total charges of
$3.50 on residential and $7.00 on business.”

All but one party responding supported the
inclusion of imlercompany settlements in re-
coverable costs for two-way expanded toll-
free local calling areas. GTE/Contel, dissent-
ing from that view, recommended that the
pettioning exchange be required to bear only
costs and lost toll originating in that ex-
change. The GTE companies argued strongly
that "any expansion of two-way toll-free call-
ing should allow for cost recovery from all
participating customers in both the petitioning
and pettioned exchanges, so that the manner
in which costs are recovered would not de-
pend on which exchange happens to file a
pettion with the commission *

The commussion 1s persuaded by the com-
ments of GTE/Contel and believes that the
language of the statute does not foreclose the
LEC serving a petitioned exchange (or a LEC
that merely provides transport between peti-
tioning and petitioned exchanges) from recov-
ering its costs and lost toll revenue as a resuft
of the expansion by the petitioning exchange.
The commussion believes that the statute was
designed to provide rural areas with an af-
tordable means of communication within their
community but without penalty to the aftected
LEGs. In order to adhere to the underlying
legislative intent, the commission has pro-
vided a mechanism whereby a LEC serving a
pettioned exchange (or serving as a trans-
porting LEC) may be made whole without a
revenue requrement showing Therefore,
there 1s no need for intercompany settlements
as proposed by the parties commenting on
this issue. In addrion, the procedure provided
under paragraphs (6)(B) and (12) of subsec-
tion (c) will ensure that as a result of the

expansion of toll-free local calling areas the
customers of the petitioning exchange do not
bear additional costs in an amount beyond
the fees specified by statute.

Commissioner Rabago disagrees with the de-
cision to allow a LEC to recover lost toll
revenue from a pelitioned exchange if that
LEC does not also serve the petitioning ex-
change. In his view, the purpose of PURA,
§93A was to facilitate expanded calling
scopes for petitioning exchanges. Recovery
of lost toll revenue was an incidental aspect
of this main legislative purpose. Thus, he
does not agree thal the special revenue re-
covery provision contained in PURA,
§93A(3)(a)(A) reaches local exchange com-
panies other than the LEC of the pelitioning
exchange.

Commissioner Rabago believes that, contrary
to the plain meaning of the statute, the major-
ity has created an independent right of the
petitioned LEC to appear on its own behalf to
recover its lost revenues without any showing
that its overall revenues are inadequate. To
give effect to the majority’s decision, "the
local exchange company” must be interpreted
to mean "any" LEC rather than a particular
LEC Absent a clear statement of legislative
intent to create an LEC's vested nght to re-
cover a revenue stream, Commissioner
Rabago believes that the commission does
not kave authority to create such a right In
his opinion, nothing in PURA establishes a
utilty’s vested right in a revenue stream ab-
sent a specific grant of authority by the legis-
lature, and no such special right was created
by Senate Bill 632.

Commissioner Rabago noles that PURA,
§93A(a)(3)(A) provides that “the local ex-
change company shall recover all of its costs
incurred and all loss of revenue from any
expansion of toll-free calling areas under this
section” through a request "other than a reve-
nue requirement showing.” in his view, the
plain meaning of the words in the slatute
does not support the majorty’s action. In sup-
port of his position, he notes that under the
Government Code, the ordinary meaning
should be given to words in a statute. Gov-
ernment Code §312.002; see also Smith v
Brooks, 825 SW 2d 208 (Tex. App. -Texarkana
1992) Further, courts have determined that it s
to be presumed that the legislature intended to
use and give meaning to cach word in the statute.
See  Valley Intermational Propertics v. Los
Campeones, 568 SW 2d 680 (Tex. App.-Corpus
Christi 1978). In Commissioner Rabago's view, a
Aey issue in this rulemaking is the meaning of the
word "the” in subsection (a)3) (A) of PURA,
§93A. According to Commussioner Rabago, “the”
1s a definite article which indicates that the fol-
lowing noun, or in this case, noun phrase, was
specified in a previous context. In prior subsec-
tion (a)1) of PURA, §93A, "the local exchange
company"” is the one which ballots "its subscrib-
ers within the petitioning exchange.” Commis-
sioner Rabago believes that this subsection
clearly refers only to the LEC serving the peti-
tioning exchange. In his view, both paragraphs
(1) and (3XA) ot PURA, §93A are criteria which
the commission is to consider in providing an
expedited hearing to expand toll-free calling ar-
cas Thus, Commissioner Rabago believes that,
read in the context of the entire statute, paragraph
(3XA) of PURA, §93A has no function apart
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from its role 1n expedited expanded calling scope
hearings for petitioning exchanges

Commissioner Rabago believes that PURA,
§93A exphictly provides for recovery of the
costs incurred by the LEC serving the petr-
tioning exchange. In his view, such costs
include charges for services rendered 1o d by
a LEC serving the pettioned exchange (as
well as charges for any services rendered to
it by a third LEC for transporting calls be-
tween exchanges) The LEC serving the peti-
tioned exchange should be allowed to charge
the LEC serving the petitioning exchange for
the cost of termnating calls in #s exchange
and any costs assaciated with the origination
of calls from its exchange into the petitioning
exchange In his opinion, these charges are
costs ncurred by the petitioning exchange in
order to implement expanded two-way iocal
calling for its customers and would be recov-
erable under PURA, §33A However, Com-
missioner Rabago specifically disagrees that
lost toll revenues experenced by the LEC
serving the petiioned exchange are imple-
mentation costs to the LEC serving the petr-
tioning exchange and, therefore, would not
allow a charge for recovery of such lost toll
revenues

Commussioner Rabago further supports his
dissent on this 1ssue as follows Under sub-
section (a)(3) of PURA, §93A, there are two
methods for “the local exchange company” to
recover lost toll revenue Read as applying to
the petioning exchange's LEC, both special
revenue recovery provisions make sense On
the other hand, tt 1s nonsensical to interpret
subsection (a)(3)(A) (i) of PURA, §BA as
authorizing a petitioned LEC to recover $3 50
per line from pettiomng exchange subscrib-
ers Conversely, 1t 1s perfectly logical for the
petitioning LEC to recover a surcharge from
s slale wide customers as provided in sub-
section (a)(3)(A)(n) of PURA, §33A

Commissioner Rabago notes that if the LEC
serving the pettioned exchange 1s different
from the one serving the petitioning ex-
change, that LEC 1s not without remedy to
recover costs One option 1s for the LEC
serving the petitioned exchange lo recover
costs In the context of a normal rate case as
provided by PURA Another option Is to rec-
ogruze that the LEC serving a petiioning ex-
change could be requred to make some
payment to the LEC serving a petioned ex-
change for the termination of calls to that
exchange or for providing the ongination of
calls 1o be terminated in the petioning LEC'’s
exchange under expanded two-way local call-
mng The payment to the LEC seiving the
petmioned exchange i1s a cost incurred by the
LEC seiving the petitoning exchange, and
that cost 1s recoverable under PURA, §93A
Thus, m Comnussioner Rabago's view, the
LEC serving the petitioned exchange would
receive compensation for the use of s facih
hies to enable expanded two-way local calling
between the petiioning and pettioned ex
changes

On the i1ssue of lost toll revenues, Commis-
sioner Rabago determines, agan reading
"the” 1o refer only to the pettioning LEC,
recovery of lost toll revenue for that LEC s
allowed Therefore, in his view, if the LEC
serving the petioning exchange 1s also the

1§ TexReg 86806

November 23, 1993

LEC serving the pehtioned exchange, all lost
toll revenue experienced by that LEC could
be recovered under PURA, §93A. However,
the recovery of toll revenues lost by a LEC
serving oniy the pettioned exchange must be
addressed under provisions of PURA other
than §98A

The commussion also asked commenters
whether, when the pettion is based on a
community of interest standard, the balloting
should occur after the delermination that a
community of interest exists

Four parties (GTE/Contel, TTA, OPC, and
TCELCA) recommended that balloting occur
after the commission has made a community
of interest determination TTA notes that bal-
loting prior to a determination regarding com-
munity of interest could result in unnecessary
costs and in falsely raising the hopes and
expectations of customers AT&T and MCI
state that PURA, §33A provides for balloting
to occur before the commussion 1s required to
consider a petdion Nevertheless, AT&T sup-
ports whichever procedure "is more economi-
cally and judicially efficient "

The commussion finds that community of in-
terest (or geographic proximity) should be
determined before balloting occurs The over-
riding consideration 1s to mimmize confusion
among customers who may beleve that the
service will be implemented after an atfirm-
ative vote of at least 70% of the subscribers
in the petitioning exchangs in adddion, find-
ing a community of interest before balloting
would be more coslt effective for the petition-
ers, the LECs, and the commission Thus,
subsection (c)(5), read in conjunction with
paragraph (3) of that subsection, provides
that balloting will follow a determination of
community of interest

In addition to responding to the commussion's
specific questions, parties offered general
comments

OPC, TEXALTEL, and TCELCA commented
that expanded toll-free calling ana extended
area service should be in separate seclions
of the substantive rules TEXALTEL ex-
pressed concern that inclusion of expanded
toll-free calling areas n §23 49 will imit the
rights of some parties under §23 49(b) (relat-
ing to Extended Area Service)

The commssion notes that the addiion of
§23 49(c) does not hmit any party’'s access to
the procedures prescribed in other subsec-
tions of §23 49 Furthermore, many sections
of the substantive rules contan disparate
subject matter, and ncluding the two pro-
grams n the same section does not imply a
functional 1elationship between them

TCELCA commented that the pettion need
not contain a statement that rates for ex-
panded toll-free caling areas are subject to
change in a rate case because all rales are
subject to change n a rale case

The comnussion believes that the publc inter-
est requires that volers n the pettioning ex-
change be mformed that the monthly fee
imposed upon the customers in the pettion
ing exchange for expanded loll-hee local call-
ng areas s lemporary only untl the
company's next general rate case However,
in order not to discourage the peltioning pro-
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cess, the commission has eliminated this
statement at the petition stage and has in-
stead added clarifying language at the ballot-
ing stage in subsection (c)(5)(B)(iv). The
commission believes that customers are
likely to be aware that local exchange rates
are subject to change in a general rate case.
Therefore, the commission does not require a
warning in that portion of the ballot dealing
with the monthly fee to be surcharged to all
cusltomers statewide.

GTE/Contel and TTA both commented that
an application for expanded toll-free calling
areas shoud include only one petitioned ex-
change, as the proposed subsection pro-
vided

The commission disagrees and has specifi-
cally provided for multiple exchange petitions.
Nothing in the underlying statute specifically
addresses whether a single petition can seek
expansion into more than one area. However,
the commission believes that its response to
this issue is prmarily driven by its finding
(discussed elsewhere in this preamble) that
the maximum exchange-specific fee of $3.50
or $7 00 applies to each line n the pelitioning
exchange, regardless of how many petitioned
exchanges are added to the expanded toll-
free local calling area. If the exchange-
specific fee appled as to each petitioned ex-
change that 1s added to the toll-free local
calling area, it woukd make soms sense to
hmit a petitios to a single petfioned exchange
50 that subscribers being asked 1o sign a
petition could keep track of ther fees How-
ever, where that pricing aspect is ehminated,
it would be overly bureaucratic, and serve no
uselul purpose, to require several petitions to
accomplish the same resuit that can be
achieved with one petttion The commission
has included in subsection (c)(5)(B) a safe-
guard to prevent confusion while ensuring
that each pelitioned exchange receives a
70% affirmative vote of those voling in the
petitioning exchange This provision will allow
for an expedious process n addition to the
reduction of paperwork involved in multipie
petitions

TCELCA, GTE/Contel, and TTA all pointed
out difficulties with sending pettions to the
address to which payments are sent. The
commission agrees that peltions will be more
efficiently processed if sent hy the commus-
sion drectly to the affected LECs. The com-
mission’s decision is reflected at subsection
(€)(1)(B), which provides for the general
counsel 1o send peitions to each affected
LEC

TCELCA requested that a pettioner be al-
lowed to dentify an exchange by a three-digtt
prefix, by the name of a community or munics-
pality in the exchange, or by some other
description

The commussion notes that such informal and
imprecise designations can create enormous
ditficulties for LECs and the commission statf
n implementing expanded loil-free local call-
ng, at the cost of expedilious handling of
petitions The commission has clariied sub-
section (c)(1)(B)(u)(ll){-b-) and (-c-) to require
a petdioner to clearly dentify both the pelr-
tioming and petitioned exchanges in its peti-
tion

TCELCA requested that "pettion coordinator”
be substtuted for “representative "




The commission has clarified in subsection
©)(1B)(@)(]) that the letter asking the com-
mission to accept a petition for filing must
designate a contact person to respond to
inquiries about the petilion The inquiries that
may be made of the contact person will pre-
sumably come from the commission stalf, the
LEGs, or intervenors as the pettion is pro-
cessed at the commussion This individual
obviously may be a different person from the
petition coordinator requwed in subsection
(c)(1)(B)(ii)(ll)(-a-), who is the person signato-
ries to the pettion may contact for further
information about the pettion. It is important
for expeditious treatment of these petitions
that the comnussion staff have a single point
of conact, and it seems most far that the
person filing the petition with the commission
be allowed to designate that contact.

GTE/Contel recommended that subsection
(c)(2)(A) be reworded to include review of the
petition for compliance with filng require-
ments.

The commission agrees that an intial review
would prevent the LECs from commencing
tha process of cost studies and the ke,
thereby incuming possibly unnecessary costs.
Furthermore, the commission staff will Ike-
wise be spared possibly unnecessary review
of such studies The commission has incorpo-
rated mto subsection (c)(2) a review of the
petition for compliance with the requirements
of subsection (c){2)

TCELCA requesied that the staff review of a
petition for expansion of toll-free local calling
areas be eliminated and instead that LECs be
required to file annually information about alt
exchanges which are not ineligible for such
expansion.

The commission believes that statf review of
expanded toll-free local calling area pettions
pursuant to subsection (c)(2) i1s more cost
effective than the detailed filings requested by
TCELCA, and declines fo make the re-
quesied change

GTE/Contel and TTA argued for the need for
a wating penod before a pettion may be filed
for an expanded toli-free local calling area for
which a ballot has failed

The commission agrees that such a waring
period is appropriale, and has added an
18-month wating period at subsections
©)(N(C)(iH() and (c)(2)(B) . This warting
period will apply only when a ballot has failed,
not when a petition has been found insuffi-
cient The wating period 1s a reasonable
means to avoid unnecessary expenditure of
inunted commission resources (as well as un-
necessary costs for affected LECs) where
there has been a recent vote indicating that a
sufficient number of subscribers do not wish
to expand ther toll-free local calling area The
commission has created a salely valve for
consderation of a new peliion sooner than
18 months if the petitioners demonsirate ma-
tenially changed cwcumstances that jusily a
new opportunity to vote

TCELCA requesied that the 22-mile geo-
graphical proximity threshold be measured
from the petdioning exchange’'s border to the
petiioned exchange's central office

The underlying statute is silent as 1o how the
22-mile requirement should be measured.
The commission is persuaded by TCELCA’s
comments. However, the commission has
provided more flexibility than TCELCA sug-
gests so that procedural expediency will not
be undermined. In this regard, subsection
(c)(3) (B) provides three methods whereby
the 22-mile proximity test may be measured,
depending upon the individual cwcumstances
of each petition. One possible method allows
proximity to be measured by using the same
vertical and horizontal {V & H) coordinates for
each of the exchanges that the LECs use to
rate interexchange calls to and from ex-
changes. Another method allows measure-
ment from the nearest powmts on ithe
pelitioning and petitioned exchanges’ bound-
aries Still another method of measurement
incorporates TCELCA'’s method of measuring
the distance between the central office of the
pettioning exchange and the border of each
petitioned exchange. The commission be-
lieves that allowing for several methods will
retain the expediency sought by the stalute
while at the same providing flexibility to those
exchanges which do not meet the sinict verti-
cal and horizontal (V & H) coordinate method
as onginally provided in the published ver-
sion

TCELCA requested that the amendment es-
tablish a two-pronged test for determining a
community of interest, allowing a petition to
establiish a community of interest auiomati-
cally by meeting certain critena spelied out in
the subsection

The commission agrees that such a specifica-
tion may >liminate costly hearings and 1s in
keeping with the spirit of the statute. In addi-
tion, communiies would be able to receve
service without unnecessary delay while giv-
ing the statute s full effect The commission
incorporates automatic community of interest
tests in subsection (c)(3)(C)(v) The commus-
sion uses essentally the standards sug-
gested by TCELCA, providing that one of the
three critena (common school districts,
county seat, pnmary hospilal) must be met
before an automatic community of interest
determination 1s made. The commussion is
persuaded that the presence of any one of
these elements would demonstrate a pnma
facie showing that a commundy of interest
exists

TSTClI commented that LECs should not
have to apply for the exemptions pernmutted by
PURA, §33A(b)(1) and requests thal the com-
mission automatically reject petitions from ex-
changes faling within these exemptions

The commssion noles that PURA,
§93A(b)(1) permits but does not require a
LEC to take advantage of these exemptions,
and dechines 1o make the requested change
in order to allow LECs to exercise thew option
to provide expanded toll-tree focal caling ar-
eas within all otherwise eligible exchanges
The procedwre for requesting an exemptlion 1s
defined at subsection (c)(4)

AT&T and MCI| commented that the PURA,
§93A exceplion for expanded toll-tree local
calling into an exchange contiguous o a met-
ropolitan exchange 1s omidted from the pro-
posed amendment
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Because subsection (c)(4)(A)(iv) only allows
an exemptlion if "the petitioning or pettioned
exchange 1s a metropoltan exchange,” the
commission does not find it necessary to n-
corporate the language of PURA, §93A(b)(2),
which merely clanfies that no exemption s
available regaiding expansion inlo an ex-
change that i1s located in a local calling area
that is contiguous to a metropoltan ex-
change. The requrements of PURA,
§93A(b)(2) apply to both the commission and
the LEC even though the commission does
not find it necessary to incorporate them mnto
the subsection

TCELCA requested that a request for exemp-
tion based on geographical or technological
infeasibility should be granted only temporar-
ily, and that the LEC be required to give the
comnussion a iimeline to cure the condition
giving nise to the infeasibilty

The commssion acknowledges the merit of
this approach, and feels that such a refine-
ment of the section may be appropriate at a
future date 1f technological and geographic
infeasibility proves to be a significant impedi-
ment to implementation of expanded toll-free
local caling areas To address this underlying
concern, the commussion has added at sub-
section (c)(4) (C) a requirement that a LEC,
in order to receive an exemption based on
technological or geographic infeasibility, must
make a good and sufficient showmg that
technology 1s not available in the marketplace
to make the expansion of toll-free local calling
areas feasible This requrement is prenmised
on an understanding that technology may be
capable of overcomng  geographic
infeasibility

GTE/Contel, TCELCA, and TTA all requested
that the commussion establish a form ballot In
response o these requests, the commussion
has specified minimum requirements for the
baliot at subsection (c)(5)(B) General coun-
sel and commussion staft will require the use
of a standard form for ballots

TTA requested that LECs be permitted to use
a company-wide surrogate cost methodology
for the purpose of determining fees for inclu-
sion on expanded toll-free callng area bal-
lots

By providing at subsection (¢)(5)(B)(v)(l) that
the ballot will state only the maximum
exchange-specific fees, rather than estimated
actual charges based on cost studies, the
commission has obviated the need for the
recommended change

OPC and TCELCA comment that the max:-
mum exchange-specific surcharge of $3 50
per resdential line and $7 00 per business
hne should apply regardless of how many
exchanges a pelitioning exchange ncludes in
is expanded toll free local calling area

The commussion has reviewed the statute
and agrees that the mnterpretation suggested
by OPC and TCELCA s cortect The key
language in PURA, §93A(a)(3) (A)(») 1s that
the LEC (which the commission mnterprets in
this instance as the LEC serving the petition-
ing exchange) may impose a monthly fee on
each residential and business subscriber n
the petitioning exchange of not more than
$3 50 "per ne” for resdential customers nor
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more than $7.00 "per line" for business cus-
tomers This language appears to confine the
exchange-specific fee to a single charge (up
to these maximums) regardless of the num-
ber of exchanges added to the toll-iree local
calling area. Thus, if petitioning exchange A
gets expanded toll-free local calling to peti-
tioned exchange B, and the costs incured by
the LEC serving A justify an exchange-
specific surcharge of only $1.75 per line for
residential customers, then that surcharge
may be no more than $1.75 per line. If A also
gets expanded toll-free local calling to peti-
tioned exchanges C, D, and E (either in the
same petition as B or in a subsequent peti-
tion), and the costs incured by the LEC serv-
ing A in connection with the expansion to C,
D, andlor E would justify an exchange-
specific surcharge of more than $3.50 per line
for residential customers, the LEC may none-
theless only assess a customer-specific sur-
charge of $3.50 per line. Because of the
absence of a contemporaneous legislative re-
cord evidencing intent, the commission has
confined s interpretation to the four corners
of the statute and believes its interpretation is
consistent with the statute as a whole, is not
inconsistent with any part of the statute, and
gives meaning to all words of the statute. The
commission’s interpretation is reflected at
subsection (c)(S)B)(iv)(ll) and subsection
(c)B)(B)().

GTE/Contel requested that a LEC be permit-
ted to accumulate the revenue requirements
from several expanded toll-free calling area
pettions before implementing a statewide
monthly fee to recover costs incurred in such
expansions under PURA, §33A(a)(3)(A)(ii).
The commission believes that such an imple-
mentation of statewide fees may be cost-
effective in many cases and will probably
minimize customer confusion However, the
commission believes that such a practice s
permitted without the need to address 4 spe-
cifically

Both TCELCA and Sour Lake commented
that the proposed amendment contains no
time limits for certain actions on the part of
the pettioners, LECs, and commission staff
TCELCA proposed a specific timetable to
govern the process from the filing of a petition
to commission approval. In response to these
concerns, the commussion has included
timehnes for action throughout the subsec-
tion The tmehlnes are both expeditious and
realistic, given commission resources, and
should add ctanty to specific steps thal must
be taken

All comments receved, including those not
spectfically referenced heren, were fully con-
sdered by the commission

The amendment 1s adopled pursuant to
Texas Cwvil Stalutes, Article 1446c, §16,
which provide the commission with the au-
thority to make and enforce rules reasonably
required In the exercise of ds powers and
junsdiction, and §93A, which requwes the
commussion o ntiate a rulemaking proceed-
ing 1o approve rules to provide for an expe-
dited hearing to allow the expanding of toll-
free calling areas

The stalute affected by the amendment is
Texas Civil Statutes, Article 1446¢, §3BA.

§23.49. Telephone Extended Are Service
(EAS) und Expanded Toll-free Local Call-
ing Areas.

(a) Purpose. This section is in-
tended to establish consistent procedures for
the processing of requests for extended area
service (EAS) and to provide for an expe-
dited hearing allowing the expansion of
two-way toll-free local calling for rural ar-
eas, as enacted in Senate Bill 632 by the
73rd Legislature.

(b) Extended Area Service.
(1) Filing Requirements.

(A) In order to be considered
by the commission, a request for extended
area service shall be initiated by at least one
of the following actions:

(i) a petition signed by
the greater of 5.0% or 100 of the subscrib-
ers in the exchange from which the petition
originates;

(i) a resolution adopted
and filed with the commission by the gov-
erning body of a political subdivision pro-
vided that said governing body properly
represents the exchange requesting EAS;

(iii)  a resolution adopted
and filed with the commission by the board
of directors or trustees of a community as-
sociation representing an unincorporated
community; or

(iv) an application filed
by one or more of the affected utility(ies)

(B) A request for establish-
ment of a particular extended area service
arrangement pursuant to subsections (b)(1)
(A)(i). (ii), or (iii) of this section shall not
be considered sooner than three years after
either a determunation of the failure of any
such previous request to meet eligibility
requirements, or final commission action on
any such previously-docketed request. An
exception to this requirement may be
granted to any petitioning exchange which
demonstrates that a change of circumstances
may have materially affected traffic levels
between the petitioning exchange and the
exchange to which EAS is deswred

(C)  All requests for EAS,
regardless of how irutiated, shall state the
name of the exchange(s) to which the ex-
tended area service 1s sought

(D) The petiton shall set
forth the name and telephone number of
each signatory and the name of the ex-
change from which the subscribers receive
service.

(E) Each signature page of a
petition for EAS must contain information
which clearly states that establishment of
the requested EAS route may require that
subscribers to the service change their tele-
phone numbers and pay a monthly EAS rate
in addition to their local exchange service
rates, as well as applicable service connec-
tion charges. The requirements of this para-
graph shall not apply to petitions received
before the effective date of this section.

(F) Petitions for extended
area service into metropolitan exchanges on
file with the commission on or before the
effective date of this section will be
grouped by relevant metropolitan exchange.
For each metropolitan exchange, General
Counsel will file a motion to docket a pro-
ceeding for the determination of uniform
extended area service rate additives as di-
rected by subsections (b)(3), (4), and (5) of
this section for all pending EAS requests to
that metropolitan exchange. Upon the
docketing of such a proceeding, two weeks’
notice in a newspaper of general circulation
in the metropolitan area shall be published.
The notice shall contain such information as
deemed reasonable by the hearings exam-
iner in the proceeding. No fewer than 60
days from the final publication of notice
shall pass before the demand studies re-
quired by subsection (b)(3) of this section
are initiated. New petitioners for extended
area service into the metropolitan exchange
may be accepted prior to the initiation of
the demand studies.

(2) Community of interest.

(A) Upon receipt of a proper
filing under the provisions set out in subsec-
tion (b)(1) of this section, the utility(ies)
involved will be directed by the commission
staff to initiate appropriate calling usage
studies and. thereafter, within 90 days of
receipt of such notification, file with the
commission staff and a representative of the
petitioning exchange the results of such
studies The message distribution and reve-
nue distribution detail from the studies are
to be considered proprietary unless the
parties agree otherwise and may not be
released for use outside the context of the
commission’s proceedings The data to be
filed shall be based upon a minimum
60-day study of representative calling pat-
terns, shall be in such form, detal, and
content as the commission staff may reason-
ably require and shall include at a mini-
mum, the following information:

(i)  the number of mes-
sages and either minutes-of-use or billed
toll revenues, expressed per customer ac-
count per month, in each direction over the
route being studied segregated between
business and residence users and combtned
for both;
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(ii) a detailed analysis of
the distribution of calling usage among sub-
scribers, in each direction over the route
being studied, showing the number of sub-
scriber accounts placing zero calls, one call,
etc., through ten calls, the number of sub-
scriber accounts placing between 11 and 20
calls, the number placing between 21 and
50 calls, and the number of subscriber ac-
counts placing more than 50 calls, per
month;

(iii) data showing, by
class of service, the number of subscriber
accounts in service for each of the ex-
changes being studied;

(iv) the distance between
rate centers, and the average revenue per
message for the calls during the study
period,;

(v) the number of foreign
exchange (FX) lines in service over each
route and the estimated average calling vol-
umes on these lines expressed as message
per month; and

(vi) a listing of known
interexchange carriers providing service be-
tween the petitioning exchange and the ex-
change to which EAS is desired.

(B) A showing that a rea-
sonable degree of community of interest
between exchanges will be considered to
exist from one exchange to the other when

(i) there is an average
(arithmetic mean) of no less than ten calls
per subscriber account per month from one
exchange to the other; and

(ii) no less than two-
thirds of the subscribers’ accounts place at
least five calls per month from one ex-
change to the other.

(C)  Requests for EAS not
processed under subsection (b)(1)(F) of this
section shall be assigned a project number
to establish its place in a queue and notice
shall be provided, pursuant to the provisions
set out in subsection (b) (7) of this section,
whenever a reasonable community of inter-
est is found to exist as described 1n
subparagraph (B) of this paragraph:

(i) on a bilateral basis be-
tween exchanges; or

(i) on a umnlateral basis
from the petitioning exchange to the other
exchange

(D) The project shall be es-
tablished as a formal docket upon the mo-
tion of General Counsel.

(E) Following the docketing
of a request, a prehearing conference will

be scheduled to establish the exchange to
which EAS is sought, and to report any
agreements reached by the parties. The util-
ity(ies) involved shall conduct appropriate
demand and costing analyses according to
subsections (b)(3) and (4) of this section

(3) Demand analysis.

(A) The utility(ies) involved
shall conduct analyses of anticipated de-
mand for the requested extended area ser-
vice. The data to be filed shall be in such
form, detail, and content as the commission
staff may reasonably require and shall in-
clude, at a minimum, the following infor-
mation:

(i) the number of sub-
scribers who are expected to take the re-
quested service at the estimated rates
recommended pursuant to subsection (h)(5)
of this section and the associated probability
of that level of subscribership:

(i1) the anticipated stimu-
lation effecfs which would be applied to the
present traffic volumes generated by the
subscribers anticipated by clause (1) of this
subparagraph, and

(i1) the total volume of
traffic upon which to base the anticipated
switching and trunking requirements result-
ing from clauses (1) and (u) of this
subparagraph

(B) Unless the utility(ies)
demonstrate good cause to expand the time
schedule, no later than 120 days after the
prehearing conference, the utility(ies) shall
file with the commission staff and other
parties to the proceeding the summary re-
sults of these analyses, together with sup-
porting schedules and detailed
documentatton as wull permit the identfica-
tion of study components and verification
and understanding of study results

(4) Determination of costs.

(A)  The utdity or utibties
involved shall conduct studies necessary to
determine the changes in costs and revenues
which may reasonably be expected to result
from establishment of the requested ex-
tended area service. These studies will cor-
sider and develop the long run incrementai
costs as follows

(i) switching and trunking
costs assoctated with exisung toll traffic
which converts to extended area service
traffic plus the costs of swiching and
trunking required to handle the additional
traffic as determined in  subsection
(b)(3)(A)(ii) of this secuon,

(1) the increases and de-
creases In expenses resulting from the new

service and the net effect on operating ex-
penses; and

(iii) direct costs incurred
by the utility(ies) in conducting demand
analyses in compliance with subsection
(b)(3) of this section.

(B) The utility(ies) may ana-
lyze the effect on toll revenues in order to
present evidence on the overall revenue ef-
fects of providing the requested EAS. Reve-
nue effects supported by such evidence, if
presented, may be included in the EAS rate
additives spectfied in subsection (b)(5)(D)
of this section

(C) The utility(ies) shall file
with the commussion staff and other parties
to the proceeding the summary results of
these studies, together with such supporting
schedules and detailed documentation as
will permit the identification of study com-
ponents and verification and understanding
of study results according to the following
schedule, unless the utility(ies) can demon-
strate that good cause exists to expand the
time schedule for a particular study:

(1) incremental costs iden-
tified in paragraph (1) of this subsection
shall be filed no later than 90 days from the
filing of the results of the demand analysis
conducted pursuant to subsection (b)(3) of
this section, and

(i1) toll revenue effects, if
analyzed pursuant to subparagraph (B) of
this paragraph, shall be filed no later than
90 days from the filing of the results of the
incremental costs, pursuant to clause (i) of
this subparagraph.

(5) Extended area service rate
addiuves.

(A) Coincident with the fil-
ing of cost study results, or coincident with
the toll revenue effect results, if filed, the
utlity(ies) shall submit recommendations
for proposed incremental rate additives, by
class of service, necessary to support the
cost of the added service, as well as to
support the toll revenue effect, 1f such effect
15 filed.

(1) The extended area rate
additves to be assessed on EAS subscribers
1n the peutioning exchange(s) are to recover
the incremental cost of providing the ser-
vice as 1dentified according to subsection
(b)(4)(A) of this section plus 10% of the
incremental cost.

(11) The rate additives to
be assessed on subscribers in the metropoli-
tan exchange for which EAS has been re-
quested are to recover revenues determined
by the following formula' net lost toll multi-
plied by the percent outbound toll and mul-

. Adople;ﬂections

November 23, 1993

18 TexReg 8683



tiplied by the estimated EAS take-rate. The
terms in the formula are defined as follows:

(I) net lost toll-lost
toll revenue as identified according to sub-
section (b)(4)(B) of this section less the
revenue recovered through the EAS rate
additive identified in subsection (b)(5)(A)(i)
of this section;

(II) percent outbound
toll-this factor is calculated by dividing toll
minutes of use originating in the metropoli-
tan exchange and terminating in the peti-
tioning exchanges by the total number of
toll minutes of use between the metropoli-
tan exchange and the petitioning ex-
change(s); and

(II) esumated EAS
take-rate-the estimated number of EAS sub-
scribers in the petitioning exchanges di-
vided by the total number of subscribers in
the petitioning exchange(s).

(iii) Tel-Assistance sub-
scribers in the metropolitan exchange waull
not be assessed this rate additive

(B) Service
charges will be applicable.

connection

(C) A non-recurring charge
to defray the direct incremental costs of the
demand analyses identified in subsection
(b)(4)(A)(ii)) of this section shall be
charged to subscribers who order the ser-
vice within 12 months from the time 1t 1s
first offered. The non-recurring charge shall
not exceed $5.00 per access line

(D) The EAS rate additive to
be used in the affected exchange(s) must
meet the following standards

(i) No increase in rates
shall be incurred by the subscribers of
nonbenefitting exchanges, that 1s, by sub-
scribers whose calling scopes are not af-
fected by the requested EAS service

(i) If the petitioning ex-
change has demonstrated a unilateral but
not a bilateral community of interest
through the requirements of subsection
BY)C)1) of this section, the EAS ar-
rangements wil be priced using those rate
increments designed to recover the added
costs for each route, plus the toll revenue
cffect, if found reasonably substanuated
The total increment chargeable to subscrib-
ers within an exchange will be the sum of
the increments of all new extended area
service routes established for that exchange
after the effective date of this section

() If the petitioning ex-
change demonstrated a bilateral community

of interest through the requirements of sub-
section (b)(2)(C)(1) of this section and has
requested that the costs be borne on a bilat-
eral basis, the additional cost for the new
EAS route will be divided between the two
participating exchanges according to the ra-
tio of calling volumes between the two ex-
changes.

(iv)  Inestablishing a flat-
rate EAS increment, all classes of customer
access line rates within each exchange shall
be increased by equal percentages.

(6) Subscription threshold

(A) A threshold demand
level shall be established by the commis-
sion’s order in the docketed proceeding
prior to the design or construction of facili-
ties for the service A reasonable pre-
subscription process will then be undertaken
to determine the likely demand level If the
likely demand level equals or exceeds the
threshold demand level, then EAS shall be
provided in accordance with the commus-
sion’s order. If the threshold demand level
is not met, the affected utility(ies) shall be
relieved of any duty or obligation to provide
the EAS approved by the commission

(B) The cost of pre-
subscription shall be divided between the
utility and the petitioners. The petitioners
shall pay for the printing of bull inserts and
ballots and the utility shall insert them 1n
bulls free of charge In the alternative, upon
the agreement of the parties, the utility shall
provide, free of charge, and under protec-
tive order, the malling labels of the sub-
scribers in the petitioning exchange, and the
petitioners shall pay the cost of printing and
mailing the bill inserts and ballots.

(7) Notice.

(A) Notce of the assignment
of a project number, pursuant to subsection
(B)2)(C) of this sectton, must be provided
to all subscribers within the petitioning ex-
change(s). by publicauon for two consecu-
tive weeks 1n a newspaper of general
circulatton 1n the area Notice must also be
given to individual subscribers either
through inserts in customer bulls, or through
a separate mailing to each subscriber The
notice must state the project number, the
nature of the request, and the commission’s
mailing address and telephone number to
contact in the event an individual wishes to
protest or intervene The commission shall
also pubhish nouce in the Tevay Register

(B)  Written notice containing
the information described above shall be
provided to the governing official(s) of all
incorporated areas within the affected ex-
changes and the county commuission(s) or

the board of directors or trustees of a com-
munity association representing any unin-
corporated areas within the affected ex-
changes.

(C) The cost of notice shall
be borne by the petitioners.

(8) Jownt filings

(A) EAS agreements. The
commission may approve agreements for
EAS or EAS substitute services filed jointly
by the representatives of petitioning ex-
changes and the affected utility(ies) (joint
filings) so long as the agreements are in
accordance with subparagraphs (C)(i)-(ix)
of this paragraph

(B) Multiple exchange com-
mon calling plans. Joint filing agreements
for EAS or EAS substitute services among
three or more exchanges shall be permitted
pursuant to subparagraphs (C)(i)-(x) follow-
ing

(C)  Joint fihngs shall be
permitted subject to the following.

(1)  The parties to such
Joint filings shall include the name of each
local exchange company (LEC) which pro-
vides service in the affected exchanges and
one duly appointed representative for each
of the affected exchange Each exchange
representative shall be designated jointly bv
the governing officials of all incorporated
areas within the affected exchange and the
county commission(s) representing any un-
incorporated areas within the affected ex-
change

(i) These jount filings are
exempt from the traffic requirements con-
tained 1n subsection (b)(2) of this section

(i)  These jount filings
may include rate proposals which are flat-
rate, usage-sensttive, block rates, or other
pricing mechanisims  In the circumstance
where usage-sensiive rates are proposed,
the joint applicants shall include the com-
musston staff n 1ts negotiations

(tv) These jownt filings
may propose cither one-way or two-way
calling arrangements

(v)  These joint filings
may propose either optional or non-optional
calling arrangements

(vi) These joint filings
shall specify all non-recurrning and recurring
rate additives to be paid by the various
classes and grades of service in the affected
exchanges

(vi) These joint filings
shall demonstrate that the proposed rate ad-
ditives
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(I) are in the public
interest, and in the case of non-optional
joint filings which include flat-rate addi-
tives, the petition shall demonstrate that
more than 50% of the total subscribers who
will experience a rate change are in favor of
this joint filing at the proposed rates; and

(I) shall recover, for
the local exchange company providing the
service, the appropriate cost of providing
EAS including a contribution to joint costs.

(viii) The notice require-
ments of subsection (b)(7) of this section
are applicable to joint filings. In addition,
the commission shall publish notice of the
proposed joint filing in the Texas Register
and shall provide notice to the Office of
Public Utility Counsel upon receipt of the
joint filing.

(ix) If intervenor status is
not requested within 60 days of notice, the
joint filing shall be handled administra-
tively, with the commission determining
whether the service meets the criteria listed
in clause (vii) of this subparagraph. If there
is an intervenor, or if requested by the
commission staff, the joint filing shall be
docketed for hearing and final order. In any
event, any of the parties to the joint filing
may withdraw the joint filing without preju-
dice at any time prior to the rendition of the
final order. Any alteration or modification
of the joint filing by the commission may
only be made upon the agreement of all
partics to the proceeding.

(x) The exchanges to be
included within the proposed common call-
ing plan area shall be contained within a
continuous boundary and all exchanges
within that boundary shall be included in
the common calling plan

(c) Expanded toll-free local calling
areas

(1) Petiton for expanded toll-
free local calling

(A) Filing a petition In order
to be considered by the commission a re-
quest for expansion of two-way toll-free
local calling areas may be 1nitiated by filing
a petstion with the commission. The petition
shall be initiated by one or more of the
following actions'

(i) a peution signed by
the greater of 50% or 100 subscribers n
the exchange from which the petition origi-
nates,

(1) aresolution endorsing
and adopung a petition described in clause
(i) of this subparagraph and filed with the
commission by the governing body of a
political subdivision that said governing

body properly represents an area within the
exchange requesting expanded toll-free lo-
cal calling areas; or

(1ii) a resolution endors-
ing and adopting a petition described in
clause (i) of this subparagraph and filed
with the commission by the board of direc-
tors or trustees of a community association
representing an unincorporated community
within the exchange requesting expanded
toll-free local calling areas.

{B) Other filing require-
ments. When submutted for filing, the peti-
tion shall be accompanied by a filing letter
The petition and the accompanying filing
letter shall contain the information de-
scribed in subparagraph (C) of this para-
graph. When filed, the petition shall be
assigned a project number. A presiding offi-
cer shall be assigned and the petition shall
be reviewed administratively, under the pro-
vistons of Chapter 22, Subchapter C, §22 32
(relating to Administrative Review), unless
the presiding officer, for good cause, deter-
mines at any point during the review that
the petition should be docketed Withun five
working days of receipt by the general
counsel of a filed petition, the general coun-
sel shall send a copy of the petition and the
letter by certified mail to each local ex-
change company (LEC) serving eiher a
petitoning of petitioned exchange

(C) Contents of a petition
and filing letter

(1) Filng Letter

0] Contact Person
The letter asking the commussion to accept
a petution for filing shall designate a contact
person to respond to inquiries about the
pettion The name, address, and daytme
telephone number of the contact person
shall be identified 1n the letter

() Communuty of In-
terest Affidavit or Statement If the pettion-
ing and petitoned exchanges do not meet
the geographic requirement set forth n
paragraph (3)(B) of this subsection, the let-
ter requesting that the petition be filed with
the commusston shall also contain an affida-
vit or statement describing the community
of interest between the peutioning and peti-
tioned exchanges The standards that will be
used by the presiding officer in deciding
whel'cr a community of interest exists, and
whether an affidavit or a statement 15 re-
quired in the filing letter. are stated in para-
graph (3)(C) of this subsection If the
applicable standard for determining whether
a community of interest exists 1s the stan-
dard discussed in paragraph (3)(C)(1) of this
subsection, the statement by the person fil-
ing the letter must describe the existence of

¢ AdopteTS ections

a community of interest with the petitioned
exchange(s) in sufficient detail so as to
allow for verification of the assertions made
1n the statement. If more than one petitioned
exchange 1s included 1n the petition, the
affidavit and/or statement required by this
subclause shall refer with particularity to
the factors describing the community of
interest between the petiioning exchange
and each petitioned exchange

(1) Statement  of
changed circumstances. If the subscribers n
the petitioning exchange have denied by
ballot a petition for expanded toll-free local
calling to any one or more of the same
petittoned exchange(s) within the previous
18 months, the filing letter shall contain a
statemernit explaimng what circumstances
have changed since the time of the prior
hallot that materially affect the need for
expanded toll-free local calling between the
petittoning and petitioned exchanges For
purposes of this subsection, a petition s
denited by ballot :f it fails to recewve an
affirmative vote of at least 70% of the
voting subscribers in the petitioning ex-
change If more than one peutioned ex-
change 1s included 1n the peution and 13
subject to the requurements of this
subclause, the statement required by this
subclause shall refer with particularity to
the changed cucumstances atfecting the
need for expanded toll-free local calling
between the petitioning exchange and each
such petitoned exchange

(1) Peutton

(I) General A single
petition may request expansion of toll-free
local calling arcas from a single petitioning
exchange into multiple  pettioned  ex-
changes

(1D Signature  pages
Each signature page of the petition for ex-
panded toll-free local calling shall include

(-a-) the name and
telephone number of a petition coordinator,
who 15 the person signatoties may contact
for further iformanon about the petition,

(-b-) the name, o
the area code and pretix, ot the exchange
from which the pettioners receve service
(the pettioning exchange),

(-¢c-)  the name, o
the area code and prefixies) of the ex-
change(s) to which expanded toll-tree local
calling 15 sought  (the  petuoned  ex-
change(s),

(-d-) a clear state-
ment that only subscribers in the peutioning
exchange may sign the peution,
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(-e-) a clear state-
ment that subscribers in the petitioning ex-
change will be required initially to pay a
monthly expanded toll-free local calling fee
of up to $3.50 per residential line and $7.00
per business line, in addition to basic local
exchange service rates;

(-f-) a clear state-
ment that there must be an affirmative vote
of at least 70% of those subscribers re-
sponding within the petitioning exchange as
to each petitioned exchange before the ex-
panded toll-free local calling can be imple-
mented to that petitioned exchange; and

(-g-) if more than
one exchange is petitioned, a clear state-
ment that $3.50 per residential line and
$7.00 per business line is for all exchanges
petitioned, not for each exchange peti-
tioned.

(o) Signature require-
ment. A petition must be signed by at least
100 subscribers or 5.0% of the subscribers
in the petitioning exchange, whichever is
less. Each signatory shall include his or her
name and telephone number on the petitic

(2) Initial review of a petitio..

(A) The presiding officer
shall, by order issued within 20 days of the
filing of the petition, determine if the peti-
tion and the accompanying filing letter are
sufficient or if they are deficient as to any
of the requirements of paragraph (1)(C) of
this subsection If the presiding officer finds
that the petition or letter 15 deficient, the
presiding officer shall notify the designated
contact person so that the contact person
may cure any such deficiencies. The peti-
tion or filing letter may be cured within 35
days of its initial filing, and if it is not cured
by the subsequent filing of sufficient infor-
mation within that time, the presiding offi-
cer shall dismiss the petition (1in whole, if
appropriate, or in relevant part), without
prejudice to the filing of another petition
involving the same petitioning and peti-
tioned exchanges.

(B) The presiding officer
shall, by order issued no later than 20 days
after the filing of the petiion, determine
whether a statement of changed circum-
stances required by paragraph (1)(C)(1)(III)
of this subsection justifies allowing another
ballot sooner than 18 months after the de-
nial by ballot of a prior petition involving
the same petitioning and petitioned ex-
changes If the presiding officer finds that
the statement does justify allowing another
ballot sooner than 18 months, the general
counsel and commission staff shall continue
to review the petition administratively. If
the presiding officer finds that the statement
does not justify allowing another ballot

sooner than 18 months, the presiding officer
shall dismiss the petition (in whole, if ap-
propriate, or 1n relevant part).

(C) If the petitioning ex-
change serves more than 10,000 lines, the
presiding officer shall issue an order dis-
missing the petition within 20 days of the
filing of the petition.

(D) The general counsel and
commussion staff shall continue to review
administratively any remaining relevant
parts of the petition, as ordered by the pre-
siding officer pursuant to subparagraphs
(A)-(C) of this paragraph.

(3) Geographic proximity or
community of interest requirement

(A) The presiding officer
shall, by order issued no later than 20 days
after deternuning that the pedtion and ac-
companying cover letter are sufficient or
that any deficiencies have been cured, de-
termine whether the petitioning exchange
and each petitioned exchange satis{y either
the geographic proximity requirement set
forth in subparagraph (B) of this paragraph
or the community of interest requirement
set forth in subparagraph (C) of this para-
graph. If the presiding officer determines
that neither the geographic proximity nor
the community of interest requirements are
satisfied, the presiding officer shall dismiss
the petition (in whole, if appropriate, or tn
relevant part)

(B) The geographic proxim-
ity requirement 1s satisfied as to each pett-
tioned exchange 1f

(1)  the exchange bound-
aries are contiguous; or

(u) the distance between
the petitioning exchange and the petitoned
exchange 1s 22 miles or less, where the
distance between the two exchanges 1s mea-
sured

(I) by using the same
vertical and horizontal (V & H) coordinates
for each of the exchanges that the LECs use
to rate interexchange calls from or to such
exchanges,

(1) as the ncarest
point between the two exchange boundaries,
or

(I as the distance
between the central office of the pettioning
exchange and the border of the petitoned
exchange

(C) A community of interest
between a petitioning exchange and a peti-
tioned exchange exists, for purposes of this
subsection, when the most distant central
offices affected by the petition are within 50
miles of each other, and:

(i) the filing includes in-
formation demonstrating that the petitioning
and petitioned exchanges have a relation-
ship because of schools, hospitals, local
governments, or business centers, or that
the petitioning or petitioned exchanges have
other relationships that would make the un-
availability of extended lccal service a hard-
ship to the residents of the area; or

(i) the filing letter con-
tarns an affidavit stating that any one of the
following conditions exists:

(I) the petitioning ex-
change and the petitioned exchange have a
public school district in common;

(I} the county seat of
the petitioning exchange is located n the
petittoned exchange, or

(I0) the pnmary local
hospital used by residents in the petitioning
exchange 1s located in the peutioned ex-
change.

(D) The general counsel and
commusston staff shall continue to review
administratively any remaining relevant
parts of the petition, as ordered by the pre-
siding officer pursuant to subparagraph (A)
of this paragraph

(4)  Request for exemption

(A) A LEC serving either the
petitioning or petitioned exchange may file
a request for exemption from the provisions
of this subsection Such requests must be
filed no later than 20 days after the filing of
the petiton  The request for exemption shall
be accompanied by an affidavit 1dentifying
with particularity which of the conditions
described 1n this subparagraph exist If the
petition includes more than one petitioned
exchanges, the request for exempuion shall
clearly idenufy which conditions apply to
which exchanges Exempuons shall be
granted and the petiion shall be dismissed
by the presiding officer, in the manner de-
scribed 1n subparagraphs (B) and (C) of this
paragraph, 1f

(1) the LEC serves fewer
than 10,000 hLnes,

(1) the petitioning or peti-
tioned exchange 15 served by a cooperative,

(i) EAS  or extended
metropolitan service 15 currently available
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between the petitioning exchange and the
petitioned exchange;

(iv) the petitioning or pe-
titioned exchange is a metropolitan ex-
change; or

(v) it is technologically or
geographically infeasible to serve the area

(B) If the LEC's affidavit
described in subparagraph (A) of this para-
graph identifies one of the conditions de-
scribed in subparagraph (A)(i)-(iv) of this
paragraph, the presiding officer shall, by
order issued no later than 40 days after the
filing of the petition, grant the exemption
and dismiss the petition (1n whole, if appro-
priate, or in relevant part).

(C) If the LEC has requested
an exemption based on subparagraph (A)(v)
of this paragraph, the presiding officer
shall, by order issued no later than 40 days
after the filing of the petition, determine
whether the LEC has made a good and
sufficient showing in its affidavit that tech-
nology is not available in the marketplace to
make the expansion of toll-free local calling
feasible. If the presiding officer determines
that the LEC in its affidavit has failed to
establish that such technology is not avail-
able in the marketplace, the exemption re-
quest shall be denied. If the presiding
officer determines that the LEC in its affi-
davit has made a good and sufficient show-
ing that such technology is not available in
the marketplace, the exemption request
shall be granted. If the exemption request is
granted, the presiding officer shall dismiss
the petition (in whole, if appropriate, or in
relevant part).

(D) The general counsel and
commission staff shall continue to review
administratively any relevant parts of the
petition, as ordered by the presiding officer
pursuant to subparagraphs (A)-(C) of this
paragraph

(5) Balloting. If all applicable
requirements contaned 1n paragraphs (1)-
(3) of thus subsection have been met, and no
exemption has been granted pursuant to
paragraph (4) of this subsection, the presid-
ing officer shall, by order 1ssued no later
than 40 days after determining that the peti-
tion and accompanying cover letter are suf-
ficient or that any deficiencies have been
cured, direct the LEC serving the petition-
ing exchange to begin balloung the sub-
scribers 1n that exchange, and shall noufy
the designated contact person that balloting
will take place

(A) The cost of preparing
and distributing the ballots shall be borne
by the LEC serving the petiioning ex-
change, as a regulatory case expense.

(B) No later than 30 days af-
ter the presiding officer’s order directing the
LEC serving the petitioning exchange to
begin balloting, that LEC shall distribute a
ballot, in English and Spanish, to each sub-
scriber in the petitioning exchange. The bal-
lot shall require a separate vote for each
petitioned exchange. The ballot must be in a
standard form approved by general counsel
and each ballot shall include:

(i) a statement explaining
the service;

(u) a statement that sub-
scnbers in the pelitioning exchange have
petitioned to expand the toll-free local call-
ing area into the named exchange(s);

(i)  a description of the
proposed expanded local service calling
area, including an identification of the peti-
tioning exchange and each petitioned ex-
change for which toll-free local calling is
sought;

(iv) a statement that if at
least 70% of those subscribers responding
vote "yes" as to any petitioned exchange.

(I) subscribers in the
petitioning exchange will be temporarily re-
quired to pay a monthly fee of up to $3.50
per residential line and $7.00 per business
line, in addition to the company’s local
exchange service rates;

() the amount of the
temporary monthly additional fee for each
subscriber in the petitioning exchange will
depend on the costs incurred by the com-
paay in providing the service, but cannot
exceed $3.50 per residential line or $7.00
per business line, and

(II) the temporary ad-
ditional fee will be charged to all subscrib-
ers wn the petitiomng exchange unul the
company’s next general rate case,

(v) unambiguous 1nstruc-
tions for voting,

(v1) the following state-
ment in large print "It 15 important that you
return this ballot, If you are in favor of
obtaining Expanded Toll-Free Local Calling
to a listed exchange, check the box labeled
"YES' next to that exchange If you do not
want Expanded Toll-Free Local Calling to a
histed exchange, check the box labeled 'NO*
next to that exchange”,

(vi) a statement that a
petitoned exchange will be included in the
expanded toll-free local calling area only if
at least 70% of the subscribers responding
vote affirmatvely for that exchange,

(vur) the date by which
the returned ballot must be postmarked,

which date shall be 15 days from the date of
the mailing of the ballot to the customer;

(ix) the address to which
the ballot should be returned upon comple-
tion of voting, identifying the commission
as the recipient of the returned ballots; and

(x) a unique identification
number assigned by the LEC serving the
petitioning exchange to each subscriber in
that exchange.

(C) No later than 35 days af-
ter the presiding officer’s order to the LEC
serving the petitioning exchange to begin
balloting, that LEC shall submit to the com-
mussion staff a master list of all subscribers
within the petitioning exchange in an elec-
tronic spreadsheet format prescribed by the
commission staff. The LEC shall classify
the master list as confidential, and the list
will be treated as such by the commission
under the provisions of the Government
Code, Title 5, Chapter 552. The master list
shall be arranged sequentially by billing
number and shall include for each sub-
scriber in the petitioning exchange:

(i) the billing name;

(ii) the billing number;
(ii) the service address;
{iv) the mailing address;

(v) the class of service;
and

(vi) the unique identifica-
tion number assigned to the subscriber by
the LEC

(D) The general counsel
shall, by written pleading filed no later than
I5 days after the final date stated on the
ballot for return of the ballot, notify the
presiding officer, the contact person, and
the affected LECs of the results of the
ballot. The pleading shall specify the results
of the ballot for each pettioned exchange.

(1) I at least 70% of
those subscribers responding vote affirma-
tively as to any petitioned exchange, the
LEC serving the petitioning exchange shall
file with the commission, no later than 30
days after the filing of general counsel's
pleading notifying the LEC of the results of
the ballot, the LEC's proposed implementa-
ton schedule and its proposed schedule of
fees described in paragraph (6)(B) of this
subsection The filing shall include a study
Justifying all of the costs incurred by the
peutioning LEC 1n providing the requested
expanston of toll-free local service The im-
plementation schedule shall be expeditious,
and shall explain and jusufy the reasouns for
the time required No later than 15 days
after the LEC's filing of its proposed fees
and costs, the presiding officer shall 1ssue
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an order granting nterim approval of the
LEC's proposed fees as temporary fees,
which may be charged by the LEC no
sooner than the first billing cycle following
implementation of expanded toll-free local
calling from the petitioning exchange. All
fees given interim approval are subject to
refund No later than 30 days after the
LEC's filing of its implementation plan, the
piesiding officer shall issue an order ap-
proving, modifying. or denying the LEC's
implementation schedule

() If at least 70% of
those responding do not vote 1n favor of
expanding toll-free local calling to a peti-
toned exchange, the presiding officer shall,
by order 1ssued no later than 30 days after
the filing of general counsel’s pleading noti-
fying the presiding officer of the results of
the ballot, deny the petiton (in whole, 1f
appropriate, or 1n relevant part)

(6) Fees

(A) Notwithstanding the pro-
vistons of subpatagraph (B) of this para-
graph, a LEC may not recover regulatory
case expenses under this subsection by sur-
charging subscribers

(B) A LEC serving either a
petitioning or petiioned exchange, or serv-
ing as a transporting LEC, shall recover all
of 1ts costs incurred and all loss of revenue
from any expansion of toll-free local calling
areas Clause (1) of this subparagraph
applies only to the LEC serving the peti-
tionung exchange Clause (1) of this
subparagraph applies to LECs serving either
pettioning or pettioned exchanges, and to
LECs serving as transpoiting LECs 1n con-
nection with the provision of expanded toli-
free local calling service A LEC may re-
cover 1ts costs and lost revenue by

(1) 1mposing & monthly
fee for toll-free local calling service of not
more than $3 50 per hne for 1esidennal
customers nor mote than $7 00 per hine for
business custuimers, to be collected from all
such residental or business customers 1n the
petitioning exchange and only unul the
LEC's next general rate case In the event a
monthly fee for toll-free local calling ser-
vice for all of the LE("s local exchange
service customners i the state 15 imposed,
the fec imposed under this clause (1) shall,
to the extent necessary, be reduced by the
amount requued to ensure that i no case
shall g residential hne i the petuuoning
exchange be swicharged a total of more than
$3 50 or a business hine a total of more than
$7 00, and/for

(1) umposing a monthly
fee for toll-tice local calling service upon
all of 11 local exchange service customers
in the state m addmon to 1ts current local
exchange tates

(C) Applications filed
pursuant to subsection (¢)(6)(B)(ii) by LECs
serving petitioned exchanges, or by trans-
porting LECs, to recover their costs and
loss of revenue shall not delay implementa-
tion of expanded toll-free local calling ser-
vice to the petitioning exchange. Paragraph
(12) of this subsection provides the applica-
ble procedure for the recovery of costs and
lost revenue by LECs serving petitioned
exchanges and by transporting LECs,

(7) Proceedings After Interim
Approval. Within 30 days of the issuance of
an order under paragraph (5)}(D)(i) of this
subsection granting interim approval of
temporary fees to be charged by the LEC
serving the petitioning exchange, any inter-
ested person, including general counsel,
may request that the presiding officer
docket the petition in order to allow the
parties to further investigate the fees pro-
posed by the LEC or the costs underlying
such fees. Upon receipt of any such request,
the presiding officer shall establish a proce-
dural schedule that allows for the issuance
of an order finally approving or modifying
such fees no later than 210 days after the
interim approval of the temporary fees. If
no such request for further investigation 1s
umely filed, the presiding officer shall,
within 60 days after the order granting in-
terim approval of temporary fees, issue an
order finally approving or modifying the
fees 1o be charged by the LEC serving the
petitonung exchange.

(8) Notice. Notice of the filing
of the petition must be given to all subscrib-
ers 1n the pettioning exchange by publish-
ing, one time 1 a newspaper of general
circulation in the petitioning exchange, not
less than 15 days before any ballots are
mailed, all of the information to be included
on the ballot, except for the information
described 1n paragraph (5)(B)(v). (v1), and
(viu)-(x) of this subsection Notice must be
given 1n both Enghish and Spanish The
LEC serving the peutioning exchange shall
bear the cost of notice, as a regulatory case
expense

(9) Intervention Any interested
person with a justiciable interest may inter-
vene in the project The presiding officer
shall rule within ten days on any request for
intervention [ntervention by an interested
person does not by itself require that the
project be docketed

(10) Dockeung If at any ume a
party requests that a petiton be docketed.
the peution shall be docketed If a peution
1s docketed, the presiding officer shall im-
pose procedural umelines that will allow the
presiding officer to order mterim approval
of temporary fees within 205 days after
1ssuance of the order described 1n paragraph
(2)(B) of this subsection determining that

the petition and accompanying cover letter
are sufficient or that any deficiencies have
been cured.

(11) Petitions filed prior to
adoption of this subsection. A petition for
expanded toll-free local calling that was
filed with the commission before the effec-
tive date of this subsection, shall not be
dismissed solely because it does not comply
with the requirements of paragraphs (1) and
(2) of this subsection. The presiding officer
shall ensure compliance with all require-
ments of Senate Bill 632, 73rd Legislature,
1993, and may require such information
from the person filing the petition as is
necessary and appropriate to assure such
compliance. The presiding officer assigned
to such a petition shall establish a proce-
dural schedule for such a petition that al-
lows for interim approval within 205 days
after the presiding officer obtains from the
contact person all of the information neces-
sary and appropriate to ensure the require-
ments of Senate Bill 632 as set forth in
subsection (c)(1) and (2) of this section
have been met.

('2)  Separate proceeding for
LECs cther than the LEC serving the peti-
tioning exchange. A LEC, other than the
LEC serving the petitioning exchange, that
incurs cosis or loses revenue from any ex-
pansion of toll-ivee local calling areas may
request commission approval to impose the
monthly fee described in  subsection
(c)(6)(B)(ii) of this section. Such an appli-
cation shall not require a revenue require-
ment showing. The LEC shall file with the
commission its proposed schedule of fees
The filing shall include a study justifying all
of the costs incurred, and all revenue lost,
by the LEC in providing the expansion(s) of
toll-free local calling areas. The filing shall
be assigned a project number. A presiding
officer shall be assigned and the filing shall
be reviewed admunistratively, under the pro-
visions of Chapter 22, Subchapter C, §22.32
(relating to Admunistrative Review), unless
the presiding officer, for good cause, deter-
munes at any pomnt during the review that
the petiion should be docketed No later
than 45 days after the LEC's filing of 1ts
proposed fees and costs, the presiding offi-
cer shall 1ssue an order grantng interim
approval of the LEC's proposed fees as
temporary fees, which may be charged by
the LEC no sooner than the first billing
cycle following implementation of the rele-
vant expansion(s) of toll-free local calling
areas All fees given interuim approval are
subject to refund Within 30 days of the
1ssuance ‘of an order granting interim ap-
proval of temporary fees to be charged by
the LEC, any nterested person, including
general counsel, may request that the pre-
siding officer docket the filing in order to
allow the parties to further investigate the
fees proposed by the LEC or the underlying
costs of such fees Upon receipt of any such
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request, the presiding officer shall docket
the filing and establish a procedural sched-
ule that allows for the 1ssuance of an order
finally approving or modifying such fees no
later than 210 days after the interim ap-
proval of the temporary fees If no such
request for further investigation is timely
filed, the presiding officer shall, within 60
days after the order granting interim ap-
proval of temporary fees, issue an order
finally approving or modifying the fees to
be charged by the LEC serving the petition-
ing exchange.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 16,
1993.

TRD-9332188 John M Renfrow

Secretary of the
Commission

Public Utiity Commisston

of Texas
Effective date: December 7, 1993
Proposal publication date. August 3, 1993

For further information, please call. (512)
458-0100

¢ ¢ ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 114. Control of Air
Pollution From Motor
Vehicles

Motor Vehicles
e 30 TAC §1143

The Texas Natural Resource Conservation
Commission (TNRCC), formerly the Texas
Aur Control Board (TACB), adopts the repeal
of §1143 and new §1143, concerning the
Vehicle Emussions InspectionvMaintenance
(/M) Program New §114 3 1s adopted with
changes to the proposed text as published in
the July 27, 1993, 1ssue of the Texas Register
(18 TexReg 4938) The repeal to §1143 1s
adopted without changes and will not be re-
published (On September 1, 1993, authoriy
for the adoption and administration of all
TACB rules was transterred to TNRCC)

The existing §114 3 was proposed for repeal
and a new §114 3 was proposed which con-
tains IM program-specific defintions, prohibi-
tions on the operation of a motor vehicle
without satistying required inspection require-
ments, prohibitions on the improper issuance
of a vehicle emissions certificate, a prohibi-
tion of the use or distnbution of falsified n-
spection documents, requirements that I'M
program contractors satisty all applicable pro-
visions of the Texas I/M State Implementation
Plan (SIP), requirements that vehicles from

state registration and certain fleet vehicles
not registered, but primarily operated in an
IM program area comply with the emissions
inspection requirements; requirements that
federal agencies ensure that vehicles oper-
ated by federal employees on property under
the agency's jurisdiction comply with the I'M
program requirements; requirements that mo-
torists comply with all emission-related re-
calls, requirements that owners of vehicles
that are identified by on-road testing submd
the vehicle for an out-of-cycle inspection and
comrective action, provisions for receipt of
minimum expenditure, hardship, and time ex-
tension wawvers and other general exemp-
tions, and specification of the model years
subject to the inspection program and the
applicable counties and compliance sched-
ules Revistons were also proposed to the
SIP

TNRCC concurrently proposed a control
strategy to implement vehicle emissions in-
spection programs in the Houston/Galveston
and El Paso nonattainment areas that wii
meet or exceed the enhanced /M perfor-
mance standard established by the Unded
States Environmental Protection Agency
(EPA) and in the Dallas/Fort Worth and Beau-
mont/Port Arthur nonattainment areas that
will meet or exceed the basic /M perfor-
mance standard established by EPA This
control strategy addresses specific program
requrements in accordance with EPA rules
promulgated on November 5, 1992

Since /M program modifications couid be
necessary it EPA deter- mmed that additional
measures as needed to meet Federal Clean
Ar Act (FCAA) Amendments of 1990, the
TNRCC solicited testmony relating 1o the
proposals consderation of a hardship waiver
and other measures to mitigate the economic
impact on low-income motorists, consider-
ation of emission repar technician training
and certification, and consideration of add:-
tional program measures, such as additional
model years or an alternative set of model
years 1o be included in high-tech testing, n-
creased frequency of emissions testing, or
increased waiver requirements

The FCAA Amendments required siates with
moderale, serous, Or severe 0zone
nonattainment areas or carbon monoxide
nonattanment areas to submi revisions to
ther SIPs by November 15, 1992, that den-
tly and adopt specific vehicle I/M programs
for the control of m-use vehicle emissions
However, EPA did not issue rules for basic or
enharced I/M programs untl November 5,
1992 States were permittec to submit re-
vised SIPs to address vehicle /M programs
by November 15, 1993

Public hearings were held 1o discuss the SIP
proposal and the proposed rule revisions in
Houston, Beaumont, El Paso, and Irving

Testimony was recewved from 23 commenters
during the comment period which ended Au-
gust 27, 1933

The following companies or agencies made
speciic comments Specialty Equipment Mar-
ket Association (SEMA), Automotive Restor-
atve Serwices (ARS), Galveston-Houston
Association for Smog Prevention (GHASP),
Automotive Service Association (ASA), Fonl

Worth Chapter; Consumers Union (CU),
Southwest Regional Office; EPA, Region 6;
Texas Automobile Dealers Association
(TADA); City of Houston (COH) Bureau of Air
Qualty Control; Texas Vehicle Club (TVC);
and the Texas Department of Transportation
(TxDOT).

Sixteen written and ten oral comments were
received dunng this comment period com-
pared to 73 written and 36 oral comments
received during the comment period for a
senes of public hearings, preceding the IM
Committal SIP of 1992 TNRCC believes that
the smali turnout to these public hearings was
due to the TNRCC's extensive meetings with
Metropolitan Planning Organizations and spe-
cial interest groups during the preced:ng year
in which most of the previous concerns were
resolved.

GHASP suggested that the enhanced /M
program should start in 1995 instead of 1937
for Chambers, Liberty, and Waller Counties
because the FCAA Amendments require
states to impiement I/M programs "as expedi-
tiously as practical.”

TNRCC 1s proceeding as expeditiously as
practical to develop the inspection network
and intiate testing within the addtional coun-
ties within the urbanized area as required by
the FCAA Amendments of 1990 The addition
of Chambers, Liberty, and Walier Counties,
which are in the Houston-Galveston Consoli-
dated Metropolitan Statistical Area, exceeds
the mimimum federal requirement for an /M
prograrn. However, these counties were
added to obtain further emission reductions
toward the reasonable funther progress and
attanment demonstration SIP revisions

An individual from the Dallas/Fort Worth area
suggested the addition of Rockwall, Kaufman,
Ells, Johnson, Parker, and Wise Counties
because cars from these counties are driven
into the Dallas/Fort Worth area These vehi-
cles can be found in parking faciliies in and
around Dallas/Fort Worth

These nearby counties are not in the
nonattainment area and are not required by
the FCAA Amendments to participale in an
/M program TNRCC cannot include counties
that meet the ozone standards unless these
counties elect to participate TNRCC plans to
contact large employers and ask for thew
assistance in dentifying vehicles operating in
the nonattaimment areaq, but registered in an-
other county and encouraging employees 1o
participate with the /M program

A commenter from the Beaumont/Port Arthur
area believed that as much as one-thwd of
the transportation moving through Orange,
Port Arthur, and Beaumont 1s from out-of-
state or out-of-the couniry Furthermore, the
commenter contended that people lving in
Orange, Jasper, and Newlon Counlies are
coming nto the nonattanment area because
of the refinenes This commenter believed
that the people hving in the nonaltamment
area were burdened with the program when
they did not cause the problem

The /M program 1s federally mandated
serous ozone nonattainment areas, which in-
cludes Orange and Jefferson Counties re-
gardiess of the cause of the exceedance
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Fleets primarily operating in the
nonattainment area, even if not registered in
the nonattainment area are also required to
comply with vehicle emission inspection re-
quirements. .

An Automotive Service Excellence Certified
Technician questioned the economical feasi-
bility of the Beaumont/Port Arthur I/M pro-
gram regardless of the proposal. The
individual was concerned with the ability of
repai technicians to profitably operate a test
facility.

The Managing Contractor's network in Beau-
mont/Port Arthur is managed jointly with the
Houston-Galveston area and is contractually
one area, the Southeast Region Contract
area. Thus, all the overhead for the program
is not borne by facilities conducting few tests.
The Managing Contractor provided informa-
tion that demonstrated that the network is
economically viable. The network wds de-
signed to meet throughput capacity fci the
busiest time of day, time of month, and time
of year. in addition, the network was de-
signed on a facility per-lane basis using cur-
rent and adjusted future volumes. The price
of the inspaction is set by contract and both
the operating contractor and managing con-
tractor receive a fixed portion of the test fee.
The vehicle emissions test in Beaumont/Port
Anthur is a less costly test than the one per-
formed in the Houston/Galveston area, so the
fee in Beaumont/Port Anthur is 85% or less
than the Houston/Galveston area fes. The
biennial emissions inspection in the Beau-
mont/Port Arthur area should cost the con-
sumer less than $15 dollars every two years.

EPA stated that the SIP should include cen-
sus data to verify geographical coverage.

Since the Texas I/M program areas include
the entire county, the census data is nct rele-
vant Information. In addiion, the submission
of census data is not a requirement of EPA's
Final /M rule. After conversation with the
TNRCC staff, EPA staff agreed that submittal
of census data Is not needed.

EPA commented that the SIP should proviie
a plan on how the number ol unregistered
vehicles will ba identified.

TNRCC s ocurrently developing a plan to
identity vehicles that only inftially register wih
the TxDOT and federal vehicles. This plan
inciudes the development of a flget data base
that will track all subject fieel vehicles. These
subject fleets are also required by proposed
Chapter 114, to register with TNRCC by
March 1, 1964, A tesling cycle for unragis-
tered fleets is being developed with the input
of the Managing Contractor to ensure compli-
anoce with the I/M requirements.

Most of the federally owned vehicles operat-
ing on federal facllities in the IM program
areas will be identified through the assistance
of the General Service Administration Re-
glonal Offics In Fort Worth and the United
States Postal Service of Region 6. TNRCC
will request addresses of Texas federal faclli-
ties from the United States Department of
Cormrections Industries Division, who supply
the vehicle license plate 10 these facilties.
TNRCC will work with fleet managers of fede-
ral faciities to identity coverad vehicles

owned by the federal government. TNRCC
will work with Base Commanders and facility
directors/managers to assure that employee-
owned vehicles operating on the facilities are
in compliance with the emission inspection
requirements.

TNRCC will provide education of law enforce-
ment officials through local governments, tar-
geting local law enforcement officials, county
judges, and justices of the peace. Since the
local law enforcement authority can keep the
fines that they collect, there will be a greater
incentive to identify the unregistered vehicles.

To identify fleets that may be operating in the
area, but not registered in the nonattainment
area, TNRCC will use local directories to
seek out leasing agencies to notify them of
their requirement to comply with the I/M pro-
gram. In addition, in cooperation with Goun-
cils of Governments, TNRCC will identify
major employers that serve as afttractions for
vehicles registered outside the nonattainment
area. Flset managers will be encouraged to
make appointments for testing with the I'M
program contractor.

TNRCC has adopted additional language to
the SIP narrative to more fully describe the
plan for entification of an unregistered vehi-
cle.

An individual expressed concern that the
emissions program will not address diesel
emissions hefore 1997.

Diesei veh:cies are not major contributors 1o
higher ozone concentrations. However, the
M SIP revision states that diesel-powered
vehicles may be added to the iesting program
al a later date. Contractors must be provided
120 day's notice prior to initiation of diesel
testing.

Diese! vehicles make up a smaller percent-
age of the vehicle population. However, due
to less slandardization in diesel vehicles,
technology needs more development belore
mass testing is initiated. In addition, EPA is
working on a policy for testing diesel vehicies.
TNRCC does not want 1o establish rules in
potential conflict with EPA's policy. However,
when EPA's policy is final, TNRCC expects to
add diesel-powered vehicles, possibly as
early as 1997,

TADA expressed concern that TNRCC will
not enforoe the requirement of notification of
& walver (o a prospective buyer, and that the
dealer or an individua! buyer will have no
knowledge of the waliver. Therefore, the
buyer wouki have to bring the vehicle Into
compliance without having the benefit of valu-
ing the vehicle with knowledge of the waiver.

TADA suggested that a nonremovable label
be place on the automoblie that informs the
next buyer about TNRCC waiver and aiso
recommended that TNRCC promuigate the
written form to be completed by the motorist
to the prospective owner.

The Managing Contractor is required to main-
tain a data base of the vehicles receiving
walvers that parmits prospective buyers the
option 1o contact the Managing Contractor to
determine i{ a vehicle, identified by the Vehi-
cle Identitication Number (VIN), has received
a walver TNRCC balieves thal with public

information, this nofification that stays with
the vehicle is the best protection for the con-
sumer.

A nonremovable label marking waived vehi-
cles is not practical for thvee reasons:
TNRCC does not have statutory authority
from the Legislature to affix such a label and
would not be able to obtain such authority
until the Legislature reconvenes in 1995 by
which time the I/M program will have already
commenced; waivers are only valid for a sin-
gle testing cycle (two years) at which time
they expire; and California tried to utilize an
added sticker, but was not able to find a label
that was truly nonremovable.

An individual recommended specific stan-
dards for waivers instead of 25% reduction.

Since the FCAA Amendments of 1990 and
EPA'’s Final I'M Rules qualify a vehicle for an
emission inspection waiver based solely on
expenditures and not on any other studies,
the TNRCC proposal included a 25% reduc-
tion to help ensure that the failing vehicles
would be repaired and not provide incentive
for false repair expenditures. The reduction
provision requires a decrease in emission
levels proportional to the extent of the failure.

The preceding individual also suggested (if
retaining the 25% reduction) that for clarity
the waiver language should specifically state
that "No waiver shall be granted uniess a
25% reduction in the ditterence between
emssions during the initial test and the stan-
dards in the SIP can b9 attained.”

The Time Extension Waiver outlined in the
I/M SIP is not dependent upon a 25% reduc-
tion. Therefore, the addition of the proposed
statement referring that "No waiver unless..."
is 100 broad. TNRCC recognizes the merit of
the commenter's suggestion of a ditferent
way to calculate the 25% reduction (so that
there is a 25% decrease based on the emis-
sion standard instead of 25% decrease from
the initial test). This method would provide
less incentive to pre-lamper with the vehicle
in order to fraudulently elevate emissions
readings during the first test, thus making it
easier {0 atlain a walver. Revising the method
for the calculation for the 25% requirement
could aiso prevent a situation where fahe
changes and no vehicle repairs were oon-
ducted. Howevaer, the adoption of any alierna-
tive caloulation for the 25% reductions, would
need to be considered In future rulemaking.

Two ASA represontatives stated that the 25%
vehicle emission reduction requirement for a
waiver was left out of an August 3, 1993, drakt
and shoukl be retained as it is in the July 16,
1983, document. The reduction is needad to
encourage actual repair work and will asaist
In reducing poliution from vehicle exhaust or
evaporative losses.

The August 3, 1983, dratt was related to a
repair technician's workshop and not a differ-
en draft of the SIP. TNRCC understars that
the commaenter is in favor of the 25% emis-
sion reduction requirement ior a waiver.

One Individual suggested thal a statement be
added (hat requires the minimum expenditure
criteria for a walver to be met (spent) each
biennium,

18 TexReg 8690

November 23, 1993

Texas Register ¢




TNRCC reviewed the minimum expenditure
criteria and believes that the I/'M SIP does
contain provisions which limit the validity of
the minimum expenditure waiver 10 one emis-
sion inspection cycle (two years) and which
require motorists to submit to a separate
waiver application with proof of the minimum
emission-related expenditures each cycle.
Since a minimum expenditure waiver will not
be issued unless the prior provisions are met,
TNRCC will receive proof that the minimum
expenditure requirement was met (spent) for
each minimum expenditure waiver issued.

GHASP believed that the $75-$200 minimum
expenditure in basic /M areas is too iow and
that inspection of all model years (even in
basic areas) should be required. GHASP also
expected that basic program areas be de-
signed for maximum effectiveness in reducing
vehicle emissions.

TNRCC did not consider increasing the mini-
mum expendiure waiver amount in basic /M
areas since the required tesl procedures in
basic and enhanced nonattainment areas dif-
fer. Furthermore, basic I/ programs do not
have as great an emission reduction to
achieve compared 1o enhanced programs
and basic emission test procedures have less
stringent cutpoints. Since less expensive ve-
hicle repairs are needed in basic programs,
increasing the waiver amount 1o $450 is un-
necessary.

Several ASA members expressed concern
that the miremum expenditwe (except in
hardship) should be $450 to allract quality,
honest, and certified repair technicians, to go
a long way toward the goal of clean air and
add parity for all affected areas.

EPA set the $75 and $200 minimums n basic
areas because they believed that most of the
respective vehicles could be repaired to meet
the performance standards for those dollar
amounts. TNRCC recogmzes that some re-
pairs will cost more and wish to clarify that
these minimum expenditures do not limit the
amount of the repair bill or charges for the
repairs performed.

One individual expressed concern that the
$200 limit on repairs would encourage coun-
terfeiting without affecting cumrent (air pollu-
tion) problems.

The $200 mimmum expenditure limn in basic
nonattainment areas is required by EPA The
$200 minimum expenditure is not a imit on
repairs. However, the 25% minimum would
reduce the chance thal no repaws are per-
formed and would ensure that every waiver
issued would contribute toward reducing vehi-
cle emissions

EPA expressed disapproval of the provision
to aliow a hardship wawer or ime exiension
waiver more than one time per vehicle EPA
contended that TNRCC must imit the waiver
to one lime per vehicle as required in EPA's
Final M Rule or exempt a group of vehicies
and take a credit reduction in modeling MO-
BILESa.

EPA contended that the I/M SIP provision
allowing a hardship wawer (allowing a $150
maximum expendiure on eamission-related
repars for a motonst meeting financial hard-
shp critena) was in conflict with the minimum

expenditure provisions of the FCAA and EPA
rule. Since the FCAA requwes $450 minimum
expenditure on repairs in enhanced /M areas
(adjusted annually) and since the EPA rule
requires a minimum of $75-$200 to be spent
for repairs in basic /M areas before being
eligible for a waiver, EPA contended that the
proposed hardship waiver is a serious defi-
ciency in the I'M SIP.

TNRCC believes that EPA should recognize
that economically disadvantaged motorists
will be disproportionately impacted by the re-
par bill requred. For example, in El Paso
County the Median Family Income is $24,057
annually. The required repair bill would repre-
semt 23% of a monthly income (gross).
TNRCC has revised the SIP and the regula-
tion to change the hardship waiver 1o a one-
time hardship extension which would be ac-
ceptable to EPA.

CU commented that the proposed plan pre-
sents disproportionately adverse effects on
low-income vehicle owners and urged the
TNRCC 1o include provisions to assist low-
income citizens to mitigate the effects of the
M program. CU urged the TNRCC to direct
staff to davise effective methods and assis-
tance plans which increase compliance with
the I/M program, help retire the vehicles in
the worst conditions, and which will result in
cleaner ar.

TNRCC will continue to explore all opportuni-
ties to assist low-income vehicle owners and
may implement a vehicle scrappage program
fhat will be of assistance o low-income mo-
torists. Through thie scrappage programs any-
one can sell a car to a particpating stationary
source industry, which can obtain emission
reduction credis in the amount of emission
removed when the vehicle is destroyed

One commenter contended that transferable
hardship waivers would encourage fraud and
recommended that hardshp wawvers auto-
matically expire upon sale or transfer of title
of vehicle

All waivers, nol just hardship wawvers, have
an expirahon time frame Wawers are only
vald for a single test cycle and as proposed a
molornst must inform a prospective buyer that
the vehile consdered for sale cumently
satisfies the emussion inspection requwe-
ments with a waiver .

One commenter explained that the hardship
waiver provisions could be abused by a mo-
torist or person whose “family” 15 receiving
financial asuistance, but indvidually does not
meel the waiver crileria

The criteria for the hardship waiver has been
based upon commonly used and readiy
available proof of hardship requrements The
cnteria presented in the I/M SIP resulted from
numerous consullations wth consumer
groups and, thus, the current criteria has re-
cewved therr support An individual may be
considered a family if no other person contrib-
utes to the mcome A family utihzing the col-
lective incomes of ts members cannot be
considered as an indvidual The Median
Family Income provides a far indication of
proof of hardship and 1s a betler means of
measurement of economic status than the
Median Indvidual Income

An individual from the Houston/Galveston
area expressed concern that while granting a
hardship waiver seems a compassionate
thing to do, it will exempt many or most of the
most-polluting vehicles from the program.
This individual presented (quoted) data from
a study at the California Bureal of Automo-
tive Repair and Harris County records that he
believed demonstrated that many if not most
of these vehicles are causing 50% of the total
emissions This individual proposed that the
hardship waiver/exemption be deleted and
that the vehicles which are causing excessive
emissions be repaired or removed from ser-
vice. GHASP and another individual sug-
gested that people in need of financial
assistance can be directed to government
agencies whose function is to provide finan-
cial assistance or to direct alfected molorists
to institutions where there are training techni-
cians to repai such vehicles. Such a program
would benefit the certification program and
low-income motonist as well as improve air
quality while reducing the need for waivers.
One commenter pointed out that instead of a
broad exemption, under the proposed regula-
tions a motorist with a hardship could apply to
the Executive Dwector ¢f TNRCC, who may
approve an exemption of a special case

While the EPA does estimate that half of the
mobile source related pollution may onginate
with 10% of the vehicle population, EPA does
not contend that older vehicles are largely at
fauit Furst, older vehicles are few in number
and compnse a small proportion of the entire
vehicle fleet Second, okler vehicles piopor-
tionately are driven far fewer miles and con-
sume far less fuel Third, EPA and the reparr
industry have frequently commented that the
single greatest contribution to poor emissions
from a vehicle 1s lack of proper and regular
maintenance Fourth, 1990 and newer model
vehicles emit dramatically less than prior
model year vehicles only as long as the on-
board computer and ds associated sensors
reman functional Finally, EPA estimates that
as much as 8 0% of all one year old vehicles
will fail an emission inspection due to faulty
emission control devices

TNRCC has been in contact with vocational
schools teaching automolve repar and tind
that most of these nstitutions are not requwred
nor possess the resources {0 extend dis-
counted or free automotve repawrs Voca-
fional schools would also be unable to
guarantee timely turnaround to people who
typically depend upon a reliable means of
tfransportation 1o meet thex needs Addition-
ally, these institutions have expressed con-
cern about polential labity issues when
working on vehicles for the general public
TNRCC will continue to explore this alterna-
five

The Executive Director of TNRCC may ap-
prove exempling vehicles from the inspection
test based on certan criteria However,
TNRCC does not have the capability of deter-
mining indvidual financial responsibilty

One individual was opposed to the requue-
ment that repaws counting loward a warwver be
performed by a certiied techmician and repair
faciity The commenter expressed the behet
that the certification requrement will increase
the cost of repars and that a person should
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be able to do his or her own reparrs and show
proof of purchase.

Individual motorists are able to perform their
own emission-related repairs, however,
EPA's I/M rule does not allow those repairs to
count toward waiver issuance TNRCC be-
lieves that well-educated emission repawr
techmcians will actually reduce the overall
cost of emission-related repairs All trained
and TNRCC-certified repaw technicians will
be familiar with engine diagnostic and emis-
sion analyzer data interpretation and capable
in diagnosing problems, and repairing vehi-
cles

An individual was opposed to repars for tam-
pering being excluded from the mimimum
amount for a waver/exemption, especially for
model years 1968-1974 that were not previ-
ously checked for emission equipment This
individual argued that if these auto owners
now have to purchase (emission conirol)
equipment, this expendilure should count to-
ward the exemption/warver Another individ-
ual expressed concern for hobbyists like
himself who have a vehicle with missing parts
and would get a par if they knew where to
gel one

Tampering of vehicle emission control de-
vices in the State of Texas 1s illegal and does
not conform to EPA's requrements EPA’s
Final I/M Rule requires the cost of tampering
related repars not be calculated in the min-
mum expendiure waiver and would not con-
sider the SIP approvable if the TNRCC
allowed tampering related repaws to count
toward wawers |f parls necessary for the
repar of tampered vehicles are difficult to
locate, a time exiension wawver may be is
sued Contractors will provide phone num-
bers of after-market parts companies to
molonists requinng this assistance

In order to avoxd an "open ended violation,”
GHASP recommended a specified period for
obtaining a warwver, not 1o exceed 90 days
following failure of vehicle emussion inspec-
fion

Registration demial 1s the pnmary enforce-
ment mechamsm for the vehicle enussion in-
spection program In order for a motorist to
register a vehicle, the motorist must have
oblained a passing or wawved vehicle emis-
sion certificate (VEC) In addmion, House Bill
1969 provides a mmimum fine of $100 and a
maximum fine of $200 o vehicle owners with
expued or improper vehicle registrations

TNRCC has adopted additional language in
the IM SIP narrative to clanfy thal motorists
mus! comply with inspeclion requirements by
obtaming a VEC through edher passing the
vehicle emissions inspection test or receving
a wawer, on or before the vald registration
penod expires

GHASP recommended a defimition ot uncom-
mon parts TNRCC agrees with GHASP and
the IM SIP and rule now provides a defintion
of uncommon parts An automolive emission-
related part 1s consdered uncommon i a
motorst can prove that a reasonable attempt
made to locate necessary emussion contiol
parts by retal or wholesale parts supplers
will exceed the remaming time prior to expwa-
tion of the vehicle's registration A motorist

may qualify a vehicle for a time extension
waver, if this criteria is met.

TNRCC has adopted addtional language in
the I'M SIP namrative and in new §114.3 to
define an uncommon part.

GHASP requested that motorists be required
to return the vehicle to be reinspected after a
30-day time limit

The /M SIP does requwe a motorist issued a
time extension waiver for his or her vehicle to
report to a referee facility for a reinspection at
time of the completion of the required
emission-related repairs or the expiration of
the time extension waiver. Faillure to submi
to a reinspection is punishable by TNRCC
Notice of Violation TNRCC does not believe
that there is a beneftt to requinng a motorist
{o submit 10 a reinspection after a 30-day time
limit, since the time extension may be from
one to three months in duration.

COH commented that the language in the
§114 3(3)(B) should be modified to recognize
that there are some instances where there
will not be a receipt ot purchase or payment
because there are no charges involved As
COH pointed out, a repar made under war-
ranty 1s an example.

TNRCC recognizes that there may be some
instances where purchase receipts may not
be applicable. Modification to the language in
§114 3(3)(B) has been made to provide other
documentation for such occurrences.

ARS requested a special class exemplion
under the authorty of the Texas Health and
Safety Code, §382 037(k) for all vehicles Ii-
censed by the State of Texas as "TANTIQUE
VEHICLES " ARS contended that antique ve-
hicles should be exempt from emission tesl-
ing In ozone nonattainment areas and cited,
among others, the following reasons. These
cars are collectable automobiles which are
over 25 years old and have special plates
that are renewable every five years These
vehicles are allowed to be drven on public
roads for club sanctioned evenis only, their
annual mileage 1s expected to be less than
1,000 miles per year, and the percentage of
the vehigcle miles driven could be expected to
be smalil relative to the total vehicle miles
driven ARS claims that most road mileage 1s
outside the ngnattainment area and contends
that these vehicles are generally in excellent
repar Also, ARS 1s concerned about the
possibiily of damage 1o these vehicles during
part of the test

ARS and another individual commented that
antique cars, being 25 years or older, should
be exempted rom the proposed emission in-
spection program Any tail pipe emission test
would place an undue burden on a subclass
of vehicles which is primarnly used for recre-
ational uses Furthermore, such antique vehi-
cles accumulate very low annual mileage,
and are nol a major coninbution to urban air
pollution levels

The purpose of the I'M program 1s not to fail
vehicles under normal deterioration rates, but
rather to have poorly-maintained vehicles re-
paved To make allowances for the higher
emission levels of older vehicles, TNRCC will
develop more lenient pass/fail cutpoints for
those vehicles Therefore, older vehicles are

not subjected to the same tests, emission
cutpoints, or evaporalive purge checks that
newer vehicles will undergo. Antique vehicles
that are only displayed at shows, parades,
etc may be trailered to these evenls and,
therefore, do not need to be registered for
use on public roadways

TNRCC believes that most well-maintained
vehicles will meet performance standards for
ther class. However, the TNRCC's Executive
Director may grant an exemption for a motor
vehicle when a motorist can demonstrate that
reasonable measures have been taken to
comply with the I/M program and that the
exemption would have minimal impact on the
air quality. In addition, TNRCC has provided
a time extension waiver, to allow vehicle own-
ers additional lime to comply with I/M vehicle
emisston inspection requirements when they
are waiting for an emission-related uncom-
mon pant.

ARS and TVC requested that a special class
wawer be allowed until 1999 for the original
owners of 1968-1974 imported vehicles that
have a "One-time Exemption™ from the EPA
ARS expressed concern that some imported
vehicles may not be able to pass the emis-
sions test because ther cars were not
equipped with emissions equipment required
of other cars in that model year In such
cases, ARS and TVC were concerned that
about $75 would be the requred expenditure
for waiver in Dallas/Fort Worth and $450 for
enhanced areas ARS and TVC contended
that these expenditures would not make the
car cleaner and are noi really repars for
emssion control systems because such sys-
tems for these vehicles never existed A spe-
cial class wawver or exemption until 1999
would give time for owners to modily their
vehicles to meet standards or the vehicle
would be old enough for a recommended
Executive Director exemption as an antique
vehicle.

ARS estimates that less than 2,000 vehicles
in Texas would be eligible for this waiver/ex-
emption ARS commented that the majority of
these cars have low annual mileage and ther
owners took advantage of a very hmned pro-
cess to import some very unusual cars

One individual stated that there i1s an exten-
sive "car culture” revolving around older cars
and requested a imied recreational-only ex-
emption for 1968-1974 model years He was
concemed that the regulations woukd creale a
new class of "outlaws" cvcumventing the sys-
tem and suggested thal an exemption be
patterned after antique tags laws, restricting
driving to 3,000 miles per year The TVC
representative requested consideration of a
clause that would grandfather 1969-1974
mode! cars for the current owner ARS com-
mented that a 1973 Morgan imporied from
England would never pass the Evaporative
Function test of pressunzation because the
car 1s not equipped with the proper devices

EPA’'s Final /M Rules mandate that 1968 and
later model year vehicles be tested for exces-
sive emissons In order to meet this tederal
mandate and meet emussion reduction re-
qurements, TNRCC 1s currently proposing all
1968 and later model year gasoline-powered
vehiles complete an emissions test How-
ever, the 1968-1974 model year vehicles
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complete a less stringent emission test than
the high-tech test required of newer model
vehicles. However, TNRCC recognizes that a
small number of vehicles imporied between
1968 and 1974 received a one-time exemp-
tion because they cannot be modified to con-
form to EPA's emission requirements. The
TNRCC Executive Director may grant, on a
case-by-case basis, an exemption for vehi-
cles that have been well-maintained, but can-
not pass the emission inspection test EPA’s
position regarding vehicles that do not have
an evaporalive system, is that, these vehicles
would not be subjected to an evaporative
system tesi.

ARS and another individual believed that
stricter enforcement of visible polluters is
needed.

The proposed emissions testing program will
include more stringent enforcement of visible
poliuters than the current program Vehicles
will be subjected to periodic out-of-cycle test-
ing if it is determined through remote sensing
that the vehicle exceeds the emission stan-
dards. However, TNRCC has determined
through recent on-road remote sensing stud-
ies that the cut-off for requiring an out-of-
cycle test should be changed from vehicle
emission of 4.5%, the Carbon Monoxide (CO)
standard 10 6.0%. At 6 0% of the CO standard
it is possible to declare with some certainty
which vehicles should be checked for emis-
sions.

Law enforcement personnel, through legisia-
tive authortty, wili have the ability to i/mpound
motonst’s vehicles or impose higher mone-
tary penalties upon motorists who are visibly
out of compliance. TNRCC §111.111 requires
that molor vehicles not have visible exhaust
emissions for more than ten consecutive sec-
onds. TNRCC curmrently has a program called
the Smoking Vehicle Hot Line that gives per-
sons the opportunity to report vehicles with
visible exhaust emissions.

ARS and individuals in the Dallas/Fort Worth
area believed that better montoring of current
inspection slations would be better than the
proposed program Another individual ex-
pressed concern that there 1s an estimated
35% noncompliance in Dallas/ Fort Worth
and questioned enforcement of a more sinct
law 1t TNRCC cannot enforce the current pol-
lution control law

TNRCC examined the possibility of trying to
mprove the current test-repar inspection
system However, EPA discounts the elfec-
tveness of a test-repar program by 50%
compared to the test-only program In addi-
fion, the cost to the consumer would be much
higher to oversee and enforce and lkely
would cost $3 00-$5 00 per vehicle per year
The proposed test-only program oversight
cost 1s anticipated to be $1 25-$2 00 per vehi-
cle. Since the test-only program will be bien-
nial, the estimated oversight cost 1s less
$1.00 per vehicle per year Therefore, a test-
only program s far more cost-effective than a
test-and-repar alternative.

TNRCC proposes a more effective enforce-
ment method than the current system Under
the program proposal, enforcement will be
through the process of registration denal,
which will decrease the noncompliance rate

by requiring motonsts to present a valid VEC
before completing the annual registrations
process. TNRCC will utthze computer match-
ing which will compare enussion test results
with the registration records to determine if
motorists have complied with the enussion
requrements. Law enforcement officials, un-
der the new program will have the abilty to
impose higher monetary penalties and wiil
have the ability to impound vehicles that are
found to be out of comphance

EPA requested clanfication of enforcement
against a vehicle owner who receives a fine,
but does not comply EPA further commented
that the state should explain how impound-
ment will be used In the I/ enforcement
program for vehicle owners who recewve a
fine, but still do not comply

Vehicle owners who avod the IM program
requirements by not registering ther vehicles
may be subject to multiple penaliies by law
enforcement officials until the registration re-
quirements are met Under Texas Civil Stat-
utes, Articles 6675b-4(a)(b). 6675b-4A(b)(d),
6675b-4B (c)(e), and 6701d(5) (B)(D), law
enforcement officials have the authorty to
impound vehicle owners who have recewved a
fine, but have still not complied with the emis-
sion inspection requirements

TNRCC 1s developing a plan 1o educate local
law enforcement officials on the I/M program
requremenis and the types ot entoicement
opportunities available to them The local law
enforcemant agencies will be allowed to re-
tan the fines that they collect TNRCC will
promote the enforcement requirements nec-
essary for the program's eftectiveness

EPA stated that the SIP should contain a
commitment to the routine 1ssuance ot cita-
tions 10 motonsts who fail to comply with the
registration requirements and a commitment
that noncompliance cases “cannol” be closed
until comphance 1s demonstrated

Motorists will be 1ssued 1outine cilations by
law enforcement personnel who deternune
that their vehicle registration sticker 1s out of
date These noncomphant cases will not be
closed until the registration 15 compieted or
other complance s demonstrated Until com-
phance 1s demonstraled, a vehicle found in
violation of new §114 3(m) will continue 10 be
n violation of the rule, even il 2 fine has been
paid

EPA commented that the SIP 1s requied to
estimate the current comphiance rate ol the
vehicle inspection progrtam and that the SIP
should commit to the comphance rate as-
sumed in the modelng or that any delicien-
cies would be olfset in improvements n othes
modeling areas EPA also stated the SIP 1s
required to nclude estimates of closing loop-
holes and otherwise mproving the enforce-
ment mechanism

According 1o TxDOT studies conducled by
the Texas Transportation institute (TTH), the
current registration comphance rale is be-
tween 80-98% The TNRCC pioposed en-
forcement process will encourage comphance
and mcrease the eflectiveness of registration
enforcement Law enforcement personnel will
have the abilty to impound vehicles and is-

sue routine citations to motorists attempting
to avoid the program requirements.

While the I’'M SIP section on Motorists Com-
piilance Entorcement contained language re-
garding the noncomphance rates, TNRCC will
modily the language 1o clarify the comphance
rate Also, TNRCC has added language in
the SIP that makes a commiment to the
comphiance rate assumed i the modeling
(96%) or to offset the deficiencies TNRCC
also revised the SIP narrative, in Motonist
Compliance Enforcement, with addiional de-
scription of the registration denial enforce-
ment and a discussion of how the TNRCC
intends to raise comphance levels

EPA stated that the SIP should commit to
preventing fraudulemt nial classification or
reclassitication of a vehicle by requiring certr-
fication from the test facility that a vehicle is
exempt (1 e, diesel fueled) EPA clanfied that
this certificauon should be based on physical
inspection, VIN decoding, or other alternative
method which would ensure an accurate clar-
ification of any vehicle not requred to be
tested in the program

TNRCC will peniodically run VIN decoding
procedures to determine it vehicles have
been classified or reclassified incorrectly In
addition, the operators ot diesel vehicles are
required to obtain a diesel permit from
TxDOT

To clanty that dual-fueled vehicles are not
exempt, the TNRCC has added language to
the I/M SIP narrative and new §114 3 stating
that dual-fueled vehicles will be tested in the
gasoline mode and must comply with the
performance standards and I/M program re-
quirements

One commenter questioned whether an addi-
tional sticker would be i1ssued with this in-
spection

There 1s no additional sticker 1ssued for the
vehicle enmission test unless a vehicle 1s not
subject to registration requirements For en
forcement of the registration demial /M pio-
gram, the motonst will be issued a VLC
which must be presented to complele vehicle
registiation requuements that are necessary
to valdate the state's vehicle lhicense

EPA commented that the SIP should mclude
a more delintive comnutment that the state
will compare the testing and registration data
bases to delermmne piogrtam effectiveness. to
establish comphance rates, to tugger poten-
tial rate adjustment, and 1o tngger potential
enforcement actions agamst non- complying
motorsts

TNRCC will compare the testing and registra
tion data bases to determine program etfec-
tiveness, establish comphance rates, and
target violators TNRCC has adopted an ap-
proprate statement added to the SIP nana-
hve

EPA suggested that the SIP mclude a moie
defintive comnutment for the state to sample
the fleet as a determmation of comphiance
through parking lot  surveys, roadsike
pullovers, or other in-use vehicle measure-
ments

TNRCC will be mamtaining a fleet data base
to track compliance wih requirements
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TNRCC will also be conducting remote sens-
ing studies that would be applicable to fleets.
TNRCC has added appropriate language to
the proposed I/M SIP to include the preceding
commiiment. TNRCC has added language to
the SIP namrative stating that TNRCC will be
working with major employers to survey cars
parking in their lots TNRCC will also be
working with public and private parking ga-
rage owners/operators for sampling the fleels
to ascertain the compliance

EPA was concerned about the TNRCC's au-
thority to immediately suspend an inspector
and requested that the SIP narrative contan
a clarification

The state will have the authorty to requre the
Managing Contractor to suspend an inspector
pursuant to Section 6 8 1 ot the "Request for
Proposal for the Design, Construction, and
Operation of a Motor Vehicle Inspec-
ton/Mamntenance Program for the State ol
Texas" (RFP) This authority does not alford
the state “immediate” suspension privileges
Based on the TNRCC's reading of the federal
regulations (as well as conversation with EPA
stalf), the state 1s not 1equwed to have imme-
dwatle suspension authority it is the "Qualdy
Assurance” officer who s required 1o have
that authorly Under the Texas system the
Managing Contractor 1s the Qualty Assut-
ance Ofhicer He will have the authorty to
immediately suspend an employee of the Op-
erating Contractor It an agent ol tho Manayg
ing Contractor finds thal an nspector 15
ntentionally improperly passing a vehicle, the
agent can immediately remove that inspectot
from duty This authonity will be expressed in
the operating contract thal exists between the
Managing Contractor and the Operating Con-
tractor TNRCC will requwe such provisions in
those contracts pursuant to its authory uncer
Section 7 1 of the contract between TNRCC
and the Managing Contractor Section 71
gves to the TNRCC approval authorty over
all leases and contracts between the Manag-
ing Contractor and the Operating Contractor

Language similar to that in the preceding
paragraph will be acded to the SIP to clanfy
the authorty that the Managing Contractor
has 1o suspend an inspector

EPA acknowiedged the TNRCC's general en-
forcement approach which was described in
the SIP and the RFP Section 6 8 1, but stated
that the SIP should contan language that
commits to the "spectfic enforcement actions
and the exact wording required by the (EPA)
rulc.” EPA identifired two enforcement issues
of concern as examples. The EPA specified
that an offense dwectly affecting emissions
reduction benefits should result in the imme-
diate removal of an inspector who intention-
ally passed a vehicle having emissions above
the cutpoints The EPA requested that the
SIP narrative contain a commiment that an
inspector be removed from duty for six
months or that a retainage penally equal 1o
the inspector’s salary for six months be 1m-
posed. The EPA stated that the SIP should
commit to a mimmum penalty of $100 or five
times the mnspection fee (whichever s
greater) in the case of gross neglect on the
first offense

As staled in the SIP submttal, the Compli-
ance Division of TNRCC 1s responsible for

calculating the appropriate penally amount for
violations of the Texas Clean Air Act and/or
TNRCC Rules. The Compliance Division im-
plements enforcement action that meets or
exceeds the requirements of state and fede-
ral statutes and rules. The specific enforce-
ment actions and minimum penalty amounts
required by the EPA’s Final IM Rule will,
therefore, be incorporated into the Compl-
ance Diwvision's penalty calculation as a mini-
mum thresholkd As stated in the SIP, the
TNRCC believes that this syslem provides
necessary flexibity to impose diferent pen-
alty amounts based on the severity of a viola-
tion while maintaiming the minimum
enforcement actions required by the EPA's
Final I Rule

TNRCC has added language to the SIP to
clanfy that the Staia commas to perform, at
the least, the minimum enforcement action
required by the EPA's Final IM rules The
language includes a commitment to impose
the mimimum penaliies cited in the two exam-
ples in the previous comment as well as the
other speciic enforcement actions stated in
the EPA's 1ules

EPA commonted that the SIP should addiess
the enforcoment the managmg contractor will
lake aganst the operating conhactor and
stated that the ponalties for violation of o
gram requiroments must be as stningent as
roquired by the EPA rule regarding stations
and nspocions

TNRCC does not mterpret the EPA's Hinal
I/M Rulo to require the /M SIP 1o addiess the
enforcement tho Managing Contractor will
take agamst the Operating Contractoi The
rules only require the I/M SIP 1o set forth the
enforcement that the State will take against
the relevant entity The state has committed
1o enforce all of the appropriate program rules
against the Managing Contrartor as well as
the Operating Contractor and the employees
of the Operating Contractor through ds regu-
latory enforcement program A violation of a
program rule by the Operating Contractor will
be a violation of the TNRCC rules and will
subject the Operating Contractor to the
TNRCC enforcement action (see previous
discussion regatding the TNRCC complhance
with minimum enforcement actions)

The enforcement relationship between the
Managing Contractor and the Operating Con-
tractor 1s a relationship distinct from the
TNRCC regulatory enforcement The Manag-
ing Contractor will enforce against the Oper-
ating Contractor pursuant to coniract
provisions Although TNRCC has oversight
authorty of the Managing Contractor's en-
forcement against Operating Contractors, the
state intends {hat compliance with the issue
contained in this comment will be through the
TNRCC's direct regulatory entorcement
against Operating Contractors

TNRCC has added language to the I/M SIP to
clarity the enforcement relationship that the
state will have with the Operating Contractor
and ts employees It will also more ade-
quately address the enforcement procedure
that the Managing Contractor will use against
the Operating Contractor

SEMA contended thal visual inspection of
emission control devices and related equip-

ment could be disruptive and a hardship on
the automotive aftermarket industry and
Texas citizens since the SIP explicitly does
not hmit tampering to fuel inlet restrictor and
catalysts. SEMA was concerned that a vehi-
cle would be failed because of the presence
of aftermarket parts. SEMA emphasized the
following sentence from §114 3(k)(6): “Tam-
pering includes, but 1s not limited to, engine
modifications, emission system maodifications,
or fuel type modifications not approved by the
TNRCC or EPA "

SEMA and several inoviduals recommended
that vehicle inspection only be used tc verity
the presence of the applicable emission in-
spection conirols and that the emission test-
ing with the IM240 could venfy the proper
functioning of the equipment

An older car owner stated that there should
notl be a concern about all proper equipment
nslalled, just whether the car passes the test
or not

SEMA expressed concern that without the
proper gudance an inspactor may fail a vehi-
clo on the visual inspection tor the mere pres-
ence of attermarkot parts, including add-on
and modihed parts, engine changes, or en-
gme swaps which would preclude attermarket
parts

Since TNRCC will only wisually inspect the
fuel nlet restnctor and the catalytic converter,
atlermarket configurations are not examined
Pass/fail determination 1s based solely on the
presence of the aloromontionod emission
control devices, a sampling of the vehicle's
emissions, and the results of the evaporalive
pwge andior presswe lests Aftermarkel
parts or configuration of parts that meet EPA
o Caiforma Ar Resource Board (CARB) re-
qurements would not be considered tamper-

ng

SEMA proposed that ther document “Visual
Enmissions Equipment Inspection Procedures”
be included in the cumiculum for training in-
spectors and techmcians. SEMA also ex-
pressed concern that TNRCC's provision for
visual inspections of emission control devices
dd not follow procedures established by
EPA

TNRCC has hmited the vehicle emission con-
trol check to two paramelers, the fuel inlet
restriclor and the catalytic converter All in-
spection procedures and equipment ulilized
will comply with all aspects of §51.357 and
§51 358 of EPA's Final /M Rule, as well as
EPA’'s tinal High-Tech IM Test Procedures,
Emission Standards, Quality Control Require-
ments, and Equipment Specifications

EPA stated that the SIP should include a
provision that allows the motorist access to
the test area to observe the enlre inspection.

This provision is included in §51 357 of EPA's
Final I/M Rule TNRCC requires its I/M con-
tractor 1o abide by all provisions of §51.357
The contractor proposals for test facilties that
were accepted by TNRCC provide for waiting
areas that comply with §51 357 In addition,
the TNRCC staff have final approval authority
of the test facilty design

TNRCC has adopted this clanfication n the
SIP narrative
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EPA requested a clarification of the proce-
dures for a retest after the vehicle has failed.

TNRCC is currently developing the retest
specifications with each of its I/'M contractors.
However, at a minimum, the retest proce-
dures shall conform to EPA Final M Rule
§51.369(b)(3) and the general test proce-
dures given in §51.357 and in EPA’s final
High-tech IM Test Procedures, Emission
Standards, Qualily Control Requirements,
and Equipment Specifications.

EPA stated that the SIP should address how
the program will test engine switched vehicles
and vehicles that have converted to a differ-
ent tuel type. EPA suggested referencing the
Federal §51.357(d).

TNRCC requires the I/M contractors to abide
by all provisions of §51.357. In general, a
vehicle will receive an emission inspection
according to the modsl year indicated upon
the vehicle registration record as provided to
TNRCC trom TxDOT.

TNRCC believes that no additional language
needs to be added to the SIP since the entire
saction s referenced

EPA requested that the SIP Include a com-
mitment that the equipment will be updated
from time 1o time to accommodate new tech-
nology vehicles as well as changes to the
program.

TNRCC belleves that the SIP contains the
commitment described in the preceding para-
graph. The RFP, Appendix F of the IM SIP
revision, explic.itly requires the /M contractors
to adopt the test procedures and equipment
spaecifications given in §51.357 and §51.358
of the /M rule as well as EPA's finai High-
Tach IM Test Procsdures, Emission Ytan-
dards, Quality Control Requirements, and
Equipment Specifications. In addition, the
contract between TNRCC and the I/M con-
tractors requies the contractors to abide by
the current IM rule, as well as subsequant
amendments to the regulations and policy
aegardlng test equipment and test prooe-
ures.

EPA commented thal the SIP should include
& more defl ive commitment under the Re-
cords Audits section that a records review will
include vigits 10 Inspection stations to review
racords not already covered in the electronio
analysis.

TNRCC bellevee that racord audits section of
the I SIP adequately addresses all aspects
and requirements for quality assurance In
§51.363 of EPA's I'M Rule.

TNRCC has changed the word "may" to “shall
it appropriate” to provide a stronger commi-
mant for EPA,

GHASP expressed concern with audis and
remarked thal managing coniractors, operat-
ing contractors, and repair stations needed to
be audited by the TNRCC stalfl to assure
honesty.

The SIP commits TNRCC to numerous qual-
Ry assurance measures, Including both overt
and covert performance audis, record audils,
and squipment audis. In an overl audit, the
audiied party is award of the audit occurring;
while In a covert audit the audied parly doss

not know the audit is occurring. For example,
in a covert audit a vehicle is set to fail and is
tested by an undercover auditor. In addition,
TNRCC will employ another aucit system to
ascertain how auditors are performing their
job duties.

SEMA requested that the curriculum outlined
in "Visual Emissions Equipment Inspection
Procedures® be included in the TNRCC cur-
riculum for training inspectors and techni-
cians.

The curriculum outlined in the SEMA docu-
ment does not follow the requirements estab-
lished by EPA. TNRCC required #ts IM
contractors to adhere to emission inspection
procedures and equipment spacifications pro-
vided by EPA.

GHASP requested a mandatory certification
of all repak technicians because a voluntary
program is not as effective.

TNRCC does not have the legislative author-
Hty to require that all emission inspection re-
pair techniclans receive training, tesling, and
centification in the /M SIP. House Bill 1969 of
the 73rd Legislatwre empowers TNRCC to
establish a voluntary training and certification
program for automotive emission repair tach-
nicians.

Several members of ASA expressed concern
for the efiect of a few dishones! persons on
the repair program and recommended thal
only prolessional quallty repak techniclans be
allowed to participate or be issued certifica-
tion.

TNRCC believes that in practice only quali-
fied automotive emission repair technicians
will be able to pass the voluntary certification
program  requirements  aslablished by
TNRCC ae permitiec by House Bill 1069.

An ASA member expressed concern that
commants from Referee Faciiity personnal
could adversely attect some cerified emis-
sions repar techniclans and facilities. The
commentsr emphasized the need for confi-
dentiality and impartiality on behalt of these
Releree Facliity personnel during the waiver
process. The commenter pointed out that mo-
torists will be able 1o draw thek own conclu-
sions about the repalr effectiveness of
certilied emissions repai faclitiss from the
performance monitoring statistics.

TNRCC agrees that Mansging Contractor im-
partiaiity is a very serious concern and has
addressed It in the RFP, which was included
in Appandix F of the SIP. Section 8.5 entliled,
*Contflicte of Interest®, included in the con-
tracts that have been signed wkh the Manag-
ing Contractors for sach region states:
*Operating and Managing Contractore are
barred from referring vehicle owners to sps-
clfic providers of vehicle repair services.” This
requiremant applies to all Managing and Op-
erating Contractor personnel, not just those
that will work in the Referse Facility. TNRCC
will ingure compliance with this requirement
through regular audiing of all Managing Con-
tractor oparations. TNRCC agrees that mo-
torists will be able 1o satistactorily draw their
own oonclusions about acceplable certified
emissions repair faciities from the parfor-
mance monforing elatistics.

EPA commented that the SIP should include
a commitment that the repair technician train-
ing will include provisions in the area of the
utilization of diagnostic information on sys-
fematic or repeated failures observed in the
transient test and the evaporative system
functional test.

TNRCC believes that the SIP does include
such a provision. The I/M SIP, Section 20) b),
contains a technical assistance plan which
will require the TNRCC and its contraclors to
inform the automotive repair industry about
fhe ™M program, training and certification
schedules, common problems, and potential
solutions for particular engine lamilies, diag-
nostic lips, repairs, other technical assistance
issues

A commenter from El Paso believed that
there should be fewer facilities that conduct
the emissions tes! than the cumont program
because he had seen use of dilferent stan-
dards and test procedures. The individual
suggested thal standard test procedures and
standardized locations result in much better
emission slandard control. The commenier
beliaved thal, in some instances, people are
paying for repair work on vehicles that is not
necessary. This commenter atiributed some
of the unnecessary repairs to people who are
not operating the emission inspection ma-
chines properly and who are not properly
trained.

Another commenter recommended tightening
the standards on the curent inspections

TNRCC recognizes that the polential conflict
of interest and the problems for companies
that result from emission tesls and repairs
being performed at the same facility are com-
mon problems with decentralized emissions
inspection programs. The new vehicle emis-
sions Incpeciion will be conducted at test-only
{acilities. These high-volume, test-only faciii-
ties will employ parsonnel trained to perlorm
emissions inspections only. The emission
testing equipment, procedures, and stan-
dards shall be uniform throughout the net-
work for consistent and accurate emission
testing. TNRCC will be regularly auditing the
operations of emigsions ingpection personnel
and equipment to insure testing lairness and
consistency. This will be a manageable task
since & much smaller numbaer of both person-
nel and facilities will require review by audit-
ing than in a decentralized program.

Ons individual, from the Dallas/Fort Worth
areq, stated that while the documents prom-
ised an average 30-minute walt for tha emig-
sion test, it took 25 minutes 10 Inspect his
truck. He olaimad that a 30-minuste wail was
only valid when ingpection starts Iimmediately
after you roll up ino a stall.

The number and location of inspaction lanes
are contractually obligatsd to be such that the
dally average walting time for vehicles in line
for inspection shall not exceed 15 minutes for
more than three days In any calendar month
at any one facllity. In addiion, the “essembly
ling" type Inspection allows for thres oars to
be involved In the ingpaction process al the
same time. This results in vehiclas being
testod In five-eight minutes each.
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All facihbies will display the curnient eshimated
wail time on a sign near the enttance This
will give the motorisi the option of waiting, or
returming at another time, prior {0 entering a
faciity

If TNRCC determines that the wait imes at
any inspection station are causing excessive
motorist inconvenience, it can require the
changes in the faciity's operating proceduies
ot the building of additional lanes If the piob-
lem 1s not solved withm a designated time,
TNRCC can assess penallies

A comment was made that mupection sl
tions need to be open very lale on weekdays
and especially on Satuday anxd Suiday since
A% ol the people requied to get the vehicle
emissions tests will have 1o do so on a week
ond o a weekday afler 600 pm

Although studies i pavate industry mcluding
Systoms Gontiol's expenence n othar stab
show that the pubhic does not tully lake ad
vantage of addittonal hours, all wmpection fa
cilties are contractually required 10 be open
for & munmum ol 48 hour, per week inehixd
mng not less than ve hous on Satuedays
THREC boleves that thes schoedale of ex
tended hows addrosses the needys ot il e
cong and sl econonneally sound

VADA commanted that the amendmoent 1o toe
Fexas Hoalth and Halely Code 382 058, e,
pansed by the 78id Fegidatre akder House
Ell 1969 did not appear 1o be mcorpocited in
the proposal published i the Texas fegrte
o the SIP dated July 16 1998 TADA 1¢
quested that the statutory provision be meor
porated into the GIP and the TNRGG propose
tules for the implementation ot th, amend
ment o the Code

Lhe legastation s mcorporated m the SIP s,
entnety smee i1 s an appercdixc 1o the S In
addihon, the language regarding convernience
for fleets and dealerships s on page 30 of the
proposed SIP Section 6) e) Fleet Testing
The aclion 1s referenced as the Texas Health
and Safety Code, §382 038, because House
Bill 1969 amended this section of the Texas
Health and Safety Code

GHASP was opposed to a bienmal cycle and
wanted an annual test to ensue that the
requrements of the FCAA Amendments be
mel "as soon as praclicabie,” to achieve more
reductions, and to teduce the potential of
allowing up to 719 days (two years) of non-
comphance ASA also suggested annual in-
spection as an alternative to the proposed
SiP

EPA promotes biennial testing because 1t re-
duces consumer costs and inconvenience
while maintaming overall effectiveness The
remote sensing program will dently oft-cycle
high enutter vehicles Annual nspection fie-
quencies only generate an additional
1 0-3 0% Volatle Orgamc Compound (VOC)
reduction compared lo an estimated 28% re-
duction for a program with IM240 bienmal
testing

One individual commented that with the bien-
nial cost, estimated to be $54 mdlon in Hams
County, the public 1s entitled to have an eftec-
tive program reasonably fiee of loopholes

TNRCC agrees and has adopted registration
denial, cross-checking TxDOT's registration
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data base with the emission inspection test-
ing data base, exiensive audt provisions, and
strict waiver.provisions

One individual stated that the testing cycle is
ambiguous and asked for clarfication on the
following comments and questions If a 1994
model vehicle 1s bought in 1993 can | assume
that when it comes up for inspection in 1995,
that emission inspection will not be required,
but it will be required in 1996? However, if a
1994 model vehicle 1s not bought until early
1995, can | assume it will not need inspection
until 1997, and will escape emission inspec-
tion untl 1998?

the ennssions testing cycle 16 based on the
regisiration cycle, such that the registration
renewal of 4 new car 1s one year after it 1s
registered  In the commenter's example, if a
motonst purchased a 1994 vehicle n Sep-
tember of 1983, o will need it's fust enuission
nspechion lest poor 1o registration n Septem-
ber 1994 and agam n 1996 11 a new 1994
vehicle i, puichased new i early 1995, 1t will
need an emssion nspection tesl n 1996

EPA commented that the t) Paso Area SIP
shoukd include a stalement that at least 30%
ol the vehiclos requied 10 be losted will ba
tested e 19499

I 199 the UM program an the B Paso
nonattamment area will conduct ¢nussion in
spections onal least 30% of the apphcable
vohicle population  THNRCC bas added the
tequested slatemaent to the SIP rovision

tPA contended that the Texas Health and
Salety Code, §382 037(d) and (¢) were n
confhet and stated that the SIP must addiess
the legal duaepancy ol whether it s discre
tonary of mandatory for the 1xDOT 1o require
a VEG belore a velicle can be registered

The Texas Health and  Satety Code.
§382 037, was amended by House Bifl 1969,
adopted by the 73rd Texas Legislature, effec-
tive August 30, 1993 House Bill 1969 re-
pealed subsection (d), thereby resolving any
conllict that may have existed between #t and
subsection (e) (redesignated as subsection
(d) pursuant to House Bill 1969) House Bill
1969 was atlached to the SIP as Appendix C

Regarding other agencies mvolved in the M
program, EPA commented that the statutes,
rules, and hearng records addressing the
authority of the Public Safety Commussion
and the TxDOT (formerly, the State Depart-
ment of Highways and Public Transportation)
must be submitted as part of the SIP

TNRCC and TxDOT fully commit to include
alt relevant TxDOT documentation in the No-
vemtar 15 SIP subnussion, including the stat-
utes and rules addressing TxDOT authonty
The Depariment of Public Safety (DPS) 1s
mvolved n the current emission inspection
that 1s tied to the vehicle salety inspection
However, DPS will not be mnvolved in the
proposed I/M vehicle emission inspection pro-
glam Enforcement of the proposed program
has been more fully explained in the Motorist
Complance Enforcement section of the SIP

TxDOT pointed out that while the SIP states
that "TxDOT may revoke registration™ 1if it 1S
delermined that some form of counterfeiting
was used to obtain a VEC, there 1s no statu-

tory authonty for TxDOT to revoke a registra-
tion on this basis

TNRCC agrees with TxDOT's comment that
TxDOT does not currently have statutory au-
thority to revoke motor vehicle registration on
the basis of a fraudulently obtained or submit-
ted emissions inspection certificate TNRCC
has adopted a revision to the I/M SIP nama-
tive 1o clarity that the authonty for TxDOT to
revoke registration does not currently exist,
but may be given to TxDOT in the future. For
clarihcation on the enforcement penalties for
counterfeiting "Counterfeting VECs, repar
statements, or other documents used to ob-
tan a VEC 1s a violation of TNRCC Rules and
an ifraction of the rule cames administrative
penalties up to $10,000 per day per violation
of (TNRCC) Rules or judicial penallies of up
lo $25,000 per day per violation, as well as
possible cnminal sanctions ®

xDO1 commented that whie the tax
assessor-collectors are the agents of TxDOT
lor the purpose of collecting registration fees,
they are not subject to discipline hy TxDOT

INRCC agrees with the TxDOT'’s comment
that TxDOT does not currently have the au-
thotity to discipline tax assessor-collectors or
then deputies

Tha SIP narrative will be amended to clanty
IxDOT's  disciphne  authorty  over  tax
assesson colloctors and  ther  deputies
INRCC has been and will contmue to work
with the tax assossor-collectors 10 provide a
qualty and high comphance program The lax
assessor-collectors are elected officals and
are disciphned through the court system
TNRCC will work with the tax assessor-
collectors who do have the authordy to re-
voke registration privileges of ther deputies
who have been found to knowingly participate
n fraudulent registration In addition, TNRCC
will be traming the tax assessor-collectors
and therr deputies on validating the VEC as a
condtion of registration TNRCC has added
language to the I/'M SIP 1o clarify the enforce-
ment authority

EPA questioned whether TNRCC §1144
would continue to be perlinent and whether
this rule should be repealed.

Section 114 4 will continue to be required in
the phased-in portion of the enhanced pro-
gram n El Paso, even afier the tesi-only start
date, for a portion of the El Paso fleet. There-
fore, the rule should not be repealed until the
enhanced El Paso program i1s 100% in effect
(January 1, 1996)

In reference to an Augus! 5, 1993, letter ad-
dressed to the TNRCC from the Office of
Mobile Source, EPA stated that additional
IM240 model year coverage, or a tighter than
recommended HC cutpoint would be needed
for EI Paso and Houston to meel the en-
hanced performance standard

TNRCC has revised the /M contracts to in-
clude high-tech emission testing for additional
model years in the Houston/ Galveston and
El Paso nonattanment areas The contracts
state that "High-tech testing in Houston-
Galveston will include 1984 and newer model
year hght-duty gasoline vehicles and light-
duty gasoline trucks. In Ei Paso, high-tech
testing will include 1988 and newer modsl
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year light-duty gasoline vehicles and light-
duty gasoline trucks.”

However, the TNRCC staff does recommend
public natification and hearing betfore revising
the proposed I/M SIP to include these
changes requred by EPA. TNRCC has
agreed 1o adopt the I/M SIP without these
changes so that the SIP can be submitted in
time to meet the submission deadline on No-
vember 15, 1993. TNRCC also agreed to
revise the SIP to include these additional
model years as soon as practical to conform
with the appropriate procedures. The SIP will
be revised and submitted to EPA no later
than March 15, 1994, so that EPA can con:
sider the /M SIP approvable In the Hous-
ton/Galvesion program area the additional
model years covered by high tech testing
would be 1984-1989 and in El Paso the 1988
and 19889 model years would be added o a
more stringent testing method

EPA asked that the MOBILESa mput and
output reports be included in the SIP revision
document.

TNRCC has agreed that the MOBILESa input
and output reports for Dallas/Fort Worth and
the Beaumont/Port Arthur areas be included
with the I/M SIP to be submitted by Novem:
ber 15, 1983 However, TMRCC also agreed
that the revised MOBILESa input/output re-
ports be submitted with the I SIP that pro-
poses to include EPA's required additional
mode! years for Houslon/Galveston and El
Paso. Without the added vehicle model
years, the MOBILESa modeling would not
indicate that the I program would meet
EPA's performance standards, and would not

be appropriate information to submi.
&everal individuals commented ' .at the mod-

eling of wban air quality is not an exact
science and that former predictions about ar
qualty and mobile source pollution contribu-
tions were incomect. One individual used an
example of air quality monitoring along a spe-
cific highway (I-H 635) in the Dallas area
These commenters explicitly or implictly sug-
gested better monitoring techniques with re-
gard to ar monitoring

In point of clarification, there are several mod-
els used to predict urban air quality All of
them have himdations, but ther use is re-
quired by the EPA. Analysis used in this SIP
revision uses the MOBILESa emission factor
model This model uses composite emission
factors to prove compliance with federal per-
formance standards for I/M programs An-
other monitoring system used s called
HPMS. This mondoring system 1s used to
predict highway tratfic levels The model used
to prove attainment of national ar quality
standards is known as the Urban Airshed
Model (UAM).

it is true that a previous model used in the
1980s, called the empwical kinetic modeling
approach (EKMA), did not have the ability to
interactvely evaluate mobile, biogenic, pont,
and area sources Based on these lackings,
TNRCC adopted use of an improved chemi-
cal reactivity model, UAM More information
about the UAM methodology is available from
he TNRCC's Office of Ar Qualty Planning
‘mdelmg Section

The main reason for mandating the revised
IM programs in areas such as Dallas/Fort
Worth is because of federal requirements to
achieve a 15% reduction of VOCs net of
growth 1990-1996. While implementation of a
test-only and high-tech I/M program may ap-
pear 0 be extreme, some nonattainment ar-
eas will have difficulty attainng the 15%
reduction even with the revised I/M programs

EPA commented that the SIP should provide
more information about the amount of the test
fee available for State resources when the full
SIP 1s submitted and whether this fee (or a
portion) will be dedicaled specifically 10 the
IM program

SIP Appendix E, which 1s the Texas Nalural
Resource Conservation Commission Chapter
ol the 1992 Appropration Bill contains the
following language on page E-12, Seclion 23
“Automobile Inspection Fee Appropriated In
addtion to the amounts appropriated above,
the Commussion 15 hereby appiopriated from
the Clean Air Fund all fees collocted from
contractors performing automobile emission
inspactions pursuant 1o Section 382 037 (1),
Health and Safety Code, for the purpose of
dovelcping, administering, evaluating, over-
seong. and anforcing the vehicle emissions
mspection an maintenance program, includ-
ing federally requred measures 1o suppon
the availabilty of eflectve emissions repaws °

At the time of program start-up, TNRCC an-
ticpates that the portion of the tee collected
by contractors that would be available to
TNRCC will be no less than $125 per pad
vehicle nspaction

TNRCC has added appropriate language to
the I'M SIP revision to salisty EPA’s question
regarding fees and changed the language to
clarity that the lees are to be used by the I/M
program

A commenter stated the new §114 3 1s bur-
densome for existing vehicles subject to re-
call notices prior to the effectve date of the
rule

Comphance with recalls only applies to vehi-
cle recalls that are made after EPA sets pol-
icy on recall required by §51 370 of the EPA
rule EPA's policy determination for recall 1s
expected in 1994

One individual suggested that the new §114 3
have a separate requirement that the vehicle
owner must mamtain evidence of compliance
with a recall notice.

The recall comphance information will be en-
tered in the computer data by the VIN.

TADA commented that i1s was not clear on
what kind of wnitten stalement 1s acceptable
for the motornst to turnish as proof of comph-
ance with the recall notice and which indi-
cales that emussion repaws have been
completed TADA suggested that a copy of a
repar notice should be adequate to satisty
comphance so that no addrional paper work
is required of a dealership

The TNRCC slaft believes that repair notices
that are not standardized will decrease the
efficiency at the testing facility and could also
cause a motonst to return to the dealership
for addtional information TNRCC knows that
some type of form that will provde uniform

information is needed, but since EPA has not
finalized its policy on recall, it is not known if
EPA will require & "standard form.” TNRCC
recommends complying with the EPA policy
when it 1s final TNRCC will include warranty
recall repaw on the standard form for certify-
ing repairs for waivers Accepting a copy of a
repair notice/bill would not be appropriate be-
cause it could se! up potential abuse or coun-
terferting.

ARS suggested using hard to counterfeit
VECs that are tied to registiation.

The VEC will be tied to registration As re-
qured by the RFP, the VEC will utihze at
least a mmimum ol seven securily leatures
designed to hinder or detect counterfeiting.

ARS recommended extensive random emis-
sions testing using Dr Stedman’'s "Remole
Montoring of Vehicle Emissiong *

Remote mondoring only addresses tail pwpe
emissions while hall of the enussions are
evaporalive losses thal remole sensing does
nol detect In addition, remole sensing has
problems with consistency ol testing The IM
program does propose on-the-road testing to
identity vehicles for an out-ol-cycle I'M veh:-
cle emussions lest However, 1o raly on re-
mole monitoring alona woulkd not satisly
EPA's I/M program requwements

ARS stated that more extensve public intor-
mation should be provided ¢n improving ar
qualty through ckanges to driving habis

As required 1n the RFP, an exlensive public
nformation program is being provided. The
program includes improving ar qualty
through changes to driving habns, refueling
habits, vehicle maintenance, and other
behavior affecting vehicle emissions

Firestone expressed concern for the people
who are in the business of repairing cars who
have spent over $5,000 to $6,000 per faciy
on IM test equpment which would not be
fully depreciated They indicated that the pro-
posed program was not fully understood. The
commenier was also concerned how the pro-
gram would atfect the stores and employees

The equipment used in the present emissions
inspection can continue to be used to perform
vehicle diagnostics and check vehicle repairs
People in the business ¢! repanng cars can
benefit from additional repaw business related
to improving emissions In  addtion,
businesses that are currently doing safety
nspections can continue 10 do so.

ARS beleved that the rules and SIP were
exireme in relation 1o the overali problem n
Dallas/Fort Worth area

The Dallas/Fort Worth area i1s designated as
a moderate nonattainment area for ozone and
must implement a basic ¢/M program The
area ts also required 1o achieve a 15% reduc-
tion in VOCs from the 1990 level by 1996
Since automotive related pollution constitutes
36% of all the pollution emitted in the Dal-
las/Fort Worth nonatianment area, enhanc-
ing the /™ program was the only cost
effective means of achieving the 15% reduc-
tion target

GHASP recommended that the defintion of
motonists should include the word "person” in
addition to entdy.

¢ Adopted Sections
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TNRCC agrees with GHASP and added the
word "person” to the defintion of motonst.

Several individuals made comments about
subjects, such as transporation plans, that
were not relaled to the public hearing topics.

These comments are beyond the scope of
this rulemaking

One dwidual complained that he chd not
teceve a copy of the proposed SIP when a
copy of the TNRCC new §1143 was re-
quested from stafl

The heanngs examiner questioned the
commenter and found that this individua! did
1ecewve notice of the subjects of the hearing
Ihe hearnng record shows that the Texas
Heqister pubhication properly stated that the
poposed control  strategy hearing  would
cover the whole I'M program

One commenter remarked that while we can-
not measwe the value of clean ar, that the
health effects of pollution from automobile
omissions are measwrably deleterious Sev-
oral other comments weore made regarding
the posiive health eHfects and benefits of
cloan ar as a result of tho I'M program

The /M SIP sechion entitled “Vehicle Inspoc-
norvMamtenance Program”™ describos  the
possible health eoflects related to vehicle
emission including VOCs, hydrocarbons, CO,
and Nitrogen Oxides (NO,) The benefts of
cloan ax 1s the motivation of the I/M program
Stall has consdered these health 1ssues in
the SIP jxoposal

Another commenter expressed the behel that
regardless of EPA rules, TNRCC has no niyht
1o sel mandatory rules for lesting and cerlifi-
cation of privalely owned vehicles This indi-
vidual stated that all testing of private
vehicles should be drepped and the effort be
spent on the testing of government owned
vehucles He further stated, that since the
government agencies set specification for the
automobiles that the purchase, they are re-
sponsible for the design, performance, and
poliution This commenter recommended that
the test be performed on government con-
trolled vehicles (ICC and FAA) and recall
those that fall it was clamed that in this
commenter's experience government con-
trolled vehicles are not tested and are more
likely to fail This individual stated that after
10 years less than 1 0% of the automobiles
are still being driven, the state discards auto-
mobiles after three years, and that it doesnt
make sense to penalize the 15 million auto-
mobile owners registered in Texas to find a
few of the 50,000 older cars that are driven
less than 10, 000 miles per year

Congress mandated /M programs in moder-
ate, serious, severe, and exireme
nonattainment areas and required federal
fleets to comply with vehicle emission inspec-
tion requrements The TNRCC rule reflects
federal requirements for the testing of govern-
ment vehicles, including federal and slate
fleets The average age of a car in Texas in
7 5 years It is not possible to determine from
the age alone if a vehicle 1s a high pollution
emitter Even 8 0% of one year old cars fail
the IM240 test

The repeal 1s adopted under the Texas
Health and Satety Code (Vernon 1990), the
Texas Clean Ar Act (TCAA), §382.017, which

provides TNRCC with the authorty to adopl
rules consistent with the policy and purposes
of the TCAA.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority

Issued In Austin, Texas, on November 15,
1993

TRD-9332202 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Conservation
Commission

Effective date December 8, 1993
Proposal publication date July 27, 1993

For further information, please call (512)
463-8159

¢ L4 ¢
* 30 TAC §114.3

The new rule 1s adopted under the Texas
Health and Salety Code (Veinon 1990), the
Texas Clean Air Act (TCAA), §382 017, which
provides, TNRCC with the authonty 10 adopt
rules consistent with the policy and puiposes
of the TCAA

§114 3 Velele Emussions Inspection and
Muaintenance Program

(a) Unless specifically defined n
the Texas Clean Air Act (TCAA) or 1n the
rules of the Texas Natural Resource Conser-
vation Commission (TNRCC), the terms
used by the TNRCC have the meanings
commonly ascribed to them tn the field of
air polluton control. In addition to the
terms which are defined by TCAA, the
following words and terms, when used 1n
this rule, shall have the following meanings,
unless the context clearly indicates other-
wise

(1)  Adjusted annually-Percent-
age. if any, by which the Consumer Price
Index (CPI) for the preceding calendar year
differs from the CPI for 1989, adjustments
shall be effective on January 1 of each year

(2)  Emisstons tune-up-A basic
tune-up along with functional checks and
any necessary replacement or repawr of
emission control components

(3)  Fleet vehicle-Any motor
vehicle operated as a member of a group of
more than ten motor vehicles belonging to a
single non-household entity, any state or
local government motor vehicle, including a
motor vehicle exempted from the payment
of a registration fee and 1ssved a specially
designated license plate; or any federal gov-
ernment motor vehicle, except for a tactical
miulitary vehicle

(4) Managing contractor-Firm
contracted by TNRCC to design, buuld,
equip, maintain, and oversee operation of
vehicle emission inspection facilities, oper-

ate referee inspection facilities, and provide
other admunistrative functions for the vehi-
cle emussions 1nspection and maintenance
program contained n the revised Texas In-
spection/Maintenance (I/M) State Imple-
mentation Plan (SIP)

(5) Motonst- A person or other
enuty responsible for the repair a ' mainte-
nance of a motor vehicle, which may in-
clude, but 1s not himited to, owners and
lessees

(6)  Prunanly operated Use of a
motor vehicle greater than 50% of total use
as measured 1n vehicle miles taveled

(7) Progiam  aea County o
counties in which TNRCC, in coordination
with the ‘Texas Department of ‘Tiansporta
tion (TxDot), admimsters the vehicle emis
51005 nspection and maintenance program
contauned n the tevised Texas I/M SIP The
program shall be implemented i two mod
¢ly, basic and enhanced

(8)  Referee mspection tacth
ty Station admunistered by a0 Managog
Conuactor tor challenge and waiver testing
purposes and  determination of reciprocal
compliance

() Retest Successive  vehiele
emissions nspections following the faling
of an imtal test by a vehicle during a single
testing cycle

(10) Revised  lexas  I/M
SIP The Texas SIP as revised in accord-
ance with the United States Environmental
Protection Agency (EPA) 40 Code of Fede-
ral Regulations Part S1. Subpart S, 1ssued
November 5, 1992, including the proce-
dures and requirements of the vehicle emis-
sions 1nspectton and maintenance program

(11)  Testing cycle -Bienmal cy-
cle commencing with the first registration
expiration date for which a motor vehicle 1s
subject to a vehicle emissions tnspection,
required for a motor vehicle of an even-
numbered model year during an even-
numbered year and for a motor vehicle of
an odd-numbered model year during an
odd-numbered year

(b) No person may operate any mo-
tor vehucle which does not comply with

(1) air pellutton emussion con-
trol related requirements included in the
annual vehicle safety inspection require-
ments adminustered by the Texas Depart-
ment of Public Safety (DPS), as evidenced
by a currently valid inspection certificate
affixed to the vehicle windshield untd such
requirements are superseded by the vehicle
emissions Inspection and maintenance re-
quirements contained in the revised Texas
IM SIP; o

(2) the vehicle emissions inspec-
tion and mamtenance requirements con-
tained 1n the revised Texas I/M SIP
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(c) No person may issue or allow
the issuance of:

(1) a vehicle inspection certifi-
cation, as authorized by DPS, unless all air
pollution emission control related require-
ments of the annual vehicle safety inspec-
tion are completely and properly performed
in accordance with the rules and regulations
adopted by DPS. Prior to taking any en-
forcement action regarding this provision,
TNRCC shall consult with DPS. The re-
quirements in this paragraph shall apply
until superseded by the vehicle emissions
inspection and maintenance requirements
and procedures contained in the revised
Texas ¥M SIP; or

(2) a Vehicle Emissions Certifi-
cate (VEC), as authorized by TNRCC, un-
less:

(A) all vehicle emissions I/M
requirements and procedures required by
the revised Texas I/M SIP are completely
and properly performed; or

(B) reciprocal compliance 1s
established in accordance with all vehicle
emissions I/M requirements and procedures
contained in the revised Texas I/M SIP. A
motorist shall submit an original vehicle
emissions inspection document to a referee
inspection facility. If the inspector deter-
mines that the document fulfills the require-
ments of the program area in which the
motorist intends to register a motor vehicle,
the motorist shall receive a VEC upon re-
mittance of any applicable fees.

(d) No person may allow or partici-
pate in the preparation, duplication, sale,
distribution, or use of false, counterfeit, or
stolen VECs, vehicle emissions repair docu-
mentation, or other documents which may
be used to circumvent the vehicle emissions
IM requirements and procedures contained
in the revised Texas /M SIP.

(e) No person may own, operate, or
allow the operation of a fleet vehicle pri-
marily operated in a program area, unless
the fleet vehicle has complied with all vehi-
cle emissions I/M requirements contained in
the revised Texas I/M SIP. An owner or
operator of a fleet vehicle exempted from
the payment of a registration fee and issued
a specially designated license plate or other-
wise not required to be registered in a pro-
gram area by TxDOT shall comply with the
following requirements specific to such
fleets:

(1) present the fleet vehicle for
inspection in accordance with the fleet vehi-
cle inspection schedule developed by
TNRCC;

(2) register with TNRCC by
March 1, 1994, and shall provide by that
date information on each vehicle including,

but not limited to, all data required for the
registration of the fleet vehicle by TxDOT
and other information specified on forms
provided by TNRCC; and

(3) maintain the following vehi-
cle information and shall provide that infor-
mation to TNRCC, EPA, or local air
pollution control agency upon request:

(A) the number and types of
vehicles operated and maintained by the
fleet;

(B) vehicle identification
number of any vehicle currently operated
and notating changes such as purchased,
leased, sold, or retired;

(C) changes to the fuel type
that would affect the applicability of pro-
gram requirements;

' (D) number of miles trav-
eled and percenteqe of miles traveled by
each vehicle in a program area; and

(E) other data as required by
TNRCC

()  All federal government agen-
cies shall require a motor vehicle operated
by any federal government agency em-
ployee on any property or facility under the
Jurisdiction of the agency and located in a
program area to comply with all vehicle
emissions I/M requirements contained in the
revised Texas I/M SIP.

(8) A Managing Contractor shall
design, build, and oversee operation of in-
spection facilities in accordance with the
performance and operating reliability stan-
dards and other requirements and proce-
dures contained in the revised Texas IM
SIP.

(k) No organization, business, per-
son, or other entity may represent itself as
an inspector certified by a Managing Con-
tractor, as a repair technician certified by
TMNRCC, or as a repair facility certified by
TNRCC, unless such certification has been
issued pursuant to the certification require-
ments and procedures contained in the re-
vised Texas /M SIP.

(i) Any motorist in an enhanced
program area whose motor vehicle has been
issued an emissions-related recall notice,
after the program start date and earlier than
six months before the motor vehicle is pres-
ented for a vehicle emissions inspection,
shall furnish proof of compliance with the
recall notice in order for the inspection to
commence, provided that compliance with
the recall has not been proven during a
previous vehicle emissions inspection. The
motorist may present a written statement
from the dealership or leasing agency indi-
cating that emissions repairs have been
completed as proof of compliance.

() A motorist whose motor vehicle
has failed an on-road test administered by
TNRCC shall:

(1) submit the motor vehicle for
an out-of-cycle vehicle emissions inspection
within 30 days of written notice by
TNRCC; and

(2) satisfy all inspection or
waiver requirements of the vehicle emis-
sions I/M program contained in the revised
Texas I/M SIP within 60 days of written
notice by TNRCC.

(k) A motorist may apply to the
Managing Contractor for waivers which de-
fer the need for full compliance with vehi-
cle emissions standards for a specified
pericd of time after failing a vehicle emis-
sions inspection. For the minimum expendi-
ture and time extension waiver, the motorist
may apply only once for each type of
waiver for each testing cycle and shall pay
any applicable processing fee. For the one-
time hardship extension waiver, the motor-
ist may apply once for the lifetime of the
vehicle and shall pay any applicable pro-
cessing fee.

(I) A Minimum Expenditure
Waiver may be granted in accordance with
the following conditions.

(A) The motor vehicle must
have failed a retest after repairs satisfying
the following conditions have been per-
formed: :

(i) in enhanced program
areas, repairs shall require a minimum ex-
penditure of at least $450, adjusted annu-
ally;

(i)  in basic program ar-
eas, repairs shall require a minimum expen-
diture of at least $75 for pre-1981 model
year vehicles and at least $200 for 1981 and
later model year vehicles;

(iti) repairs shall be per-
formed by a TNRCC voluntarily certificd
repair technician;

(iv) repairs shall be di-
rectly applicable to the cause for the test
failure; and

(v) repairs shall have di-
rectly reduced emissions by 25% of the
difference between emissions during the ini-
tial test and the emissions standards con-
tained in the revised Texas I/M SIP.

(B) A Minimum Expenditure
Waiver shall be valid for the remaining
portion of the testing cycle.

(2) A one-time hardship exten-
sion waiver may be granted once in the life
of the vehicle in accordance with the fol-
lowing conditions.
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(A) A motorist must have a
valid VEC indicating that the subject vehi-
cle failed the initial emission inspection
test.

(B) A motorist shall provide
proof in writing of at least one of the fol-
lowing criteria to establish financial hard-
ship:

(i) the motorist’s family
income is below the poverty level as de-
fined by the Office of Management and
Budget Poverty Index;

(ii) the motorist's family
receives financial assistance pursuant to the
Texas Human Resources Code, Chapter 31,
Financial Assistance Programs, Code;

(iii) the motorist’s family
receives food stamp assistance as deter-
mined by the Texas Department of Human
Services in accordance with the Food Stamp
Act Amendments of 1977; or

(iv) the motorist's family
earns not more than 40% of the area median
income as defined in the Comprehensive
Housing Affordability Strategy of the Texas
Department of Housing and Community
Development.

(3) A Time Extension Waiver
may be granted in accordance with the fol-
lowing conditions.

(A) The motorist can docu-
ment that emissions-related repairs cannot
be completed before the expiration of cur-
rent registration or before the 30-day period
following an out-ofcycle inspection be-
cause the repairs require an uncommon part.
An uncommon part is defined as one that
takes more than 30 days for expected deliv-
ery and insta'iation and a motorist can
prove that a reasonable attempt made to
locate necessary emission control parts by
retail or wholesale part suppliers, will ex-
ceed the remaining time prior to expiration
of the vehicle registration.

(B) The motorist shall pro-
vide an original VEC and an original item-
ized documentation indicating prepayment,
if applicable, and expected delivery and in-
stallation dates of uncommon parts before a
Time Exiension Waiver can be issued.

(C) The motorist shall return
the motor vehicle to the referee inspection
facility for a retest and verification of re-
pairs upon completion of the repairs.

(D) The motorist shall pro-
vide to TNRCC, prior to expiration of a
Time Extension Waiver, adequate docu-
mentation that one of the following condi-
tions exists:

(i) the motor vehicle
passed a retest;

(ii) the motorist qualifies
for a Minimum Expenditure Waiver or
Hardship Waiver; or

(iii) the motor vehicle

shall no longer be operated in the program-

area.

(E) The length of a Time Ex-
tension Waiver shall depend upon expected
delivery and installation dates of uncommon
parts as determined by the Managing Con-
tractor, but shall not exceed three months.

(4) If a motorist leases or offers
for lease, sells or offers for sale, trades or
offers for trade, or otherwise transfers the
title of a motor vehicle during the time any
waiver is in effect, the motorist shall notify
the prospective owner or operator in writing
of the waiver.

(5) A motorist shall use any
available warranty coverage ‘to obtain
needed repairs before expenditures shall be
used in calculating the minimum repair ex-
penditures to qualify for a Minimum Expen-
diture or a Hardship Waiver, unless the
warranty remedy has been denied in writing
from the manufacturer or authorized dealer.

(6) A motorist may not use or
attempt to use expenditures for tampering-
related repairs in calculating the minimum
repair expenditures to qualify for a Mini-
mum Expenditure or 8 Hardship Waiver.
Tampering includes, but is not limited to,
engine modifications, emission system
modifications, or fuel-type modifications
not approved by TNRCC or- EPA.

(7) A motorist shall provide to
the Managing Coniractor at the referee in-
spection facility an original retest VEC and
an original itemized receipt indicating the
emissions-related repairs performed for the
issuance of a Minimum Expenditure or a
Hardship Waiver. A motorist shall provide
to the Managing Contractor at the referee
inspection facility an original retest VEC
and an original itemized receipt indicating
the purchase, payment, and expected deliv-
ery and installation dates of uncommon
parts for the issuance of & Time Extension
Waiver.

() A motorist may petition the Ex-
ecutive Director of the TNRCC for the ex-
emption of a motor vehicle from the
requirements of the vehicle emissions I/M
program contained in the revised Texas I/M
SIP, upon demonstration that the motorist
has taken reasonable measures to comply
with such requirements and that such ex-
emption shall have minimal impact on air
quality. If the Executive Director approves
the petition, the motorist may receive an
exemption upon remittance of any applica-
ble fees.

(m) The requirements of the vehicle
emissions I/M program contained in the
revised Texas I/M SIP shall be applied to
all 1968 and newer model year gasoline-
powered motor vehicles, excluding motor-
cycles. Alternatively fueled or dual-fueled
vehicles will be tested in the gasoline mode,
if the vehicle can be operated on gasoline.

(n) The requirements of the vehicle
emissions I/M program contained in the
revised Texas I/M SIP shall be applied in
the program areas in accordance with the
following schedule:

(1) the basic program in Collin,
Dallas, Denton, Jefferson, Orange, and
Tarrant Counties beginning on July 1, 1994;

(2) the enhanced program in
Brazoria, El Paso, Fort Bend, Galveston,
Harris, and Montgomery Counties begin-
ning on January 1, 1995; and

(3) the enhanced program in
Chambers, Liberty, and Waller Counties be-
ginning on January 1, 1997.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 15,
1993,

TRD-9332204 Mary Ruth Holder

Director, Lege! Division

Toxas Natural Resource
Conssrvation
Commission

Effective date: December 8, 1993
Proposal publication date: July 27, 1993

For further information, please call: (512)
463-8159

¢ ¢ ¢
* 30 TAC §11423

The Texas Natural Resource Conservation
Commission (TNRCC), a new agency com-
bining the Texas Air Control Board and the
Texas Water Commission, adopls new
§114.23, Control of Air Pollution from Motor
Vehicles, concerning enforceability of trans-
portation control measwres (TCMs), with
changes to the proposed text as published in
the Sepiember 21, 1993, issue of the Texas
Register (18 TexReg 6424).

The new rule is a revision to the Stats imple-
mentation Plan (SIP) for ozone nonattainment
areas. There was extensive coordination in
the deveiopment of this rule through
teleconierences and meetings which involved
the United States Environmental Protection
Agency (EPA) Region 6, Office of Mobile
Sources, TNRCC, the Texas Department ot
Transportation (TxDOT), the nonatlainment
area Metropolitan Planning, Organizations
(MPO), and other affected entities.

Public hearings were held in Houston on Sep-
tember 20, 1993, in El Paso on September
22, 1993, and in Irving on Seplembar 23,
1993, to receive testimony regarding these
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proposed revisions. Written testimony was re-
ceived from seven commenters duing the
comment period which ended September 24,
1993, including: EPA Region 6, the City of
Dallas, the Houston Metropolitan Transit Au-
thority (MTA), the Houston-Galveston Area
Council (H-GAC), the Transportation Policy
Council (TPC) of the H-GAC, the Regional
Transportation Council (RTC) of the North
Central Texas Council of Governmenis
(NCTCOG), and the Galveston-lHouston As-
sociation for Smog Prevention (GHASP).

The EPA expressed agreement with the re-
quirement for TCM spegcificity and their pro-
jected emissior. reductions. The EPA also
stated that a technical support document con-
taining all of the modeling, input parameters,
computations, and other rationale should be
provided to EPA so that it may judge the
approach and analyses on which emission
credits are being determined. The EPA was
largely supportive of the TCM rule; however,
# commented that no guidance was provided
in the proposed rule on when the 12-month
clock will start for submission of revised
TCMs or correction of deficiencies.

The TNRCC's intention was that the one year
allowed to make corections to TCM commit-
ments start with approval of the Transporta-
tion Improvement Program (TIP). The TIP
approval is the date when congestion man-
agement and air quality funding of TCMs is
finalized. While this is implied under subsec-
tion (M)(2), (3), and (4) where firm commit-
ments and obligation of funding of projects
are discussed, subsection (¢) has been re-
vised to read "... the responsible MPO shall
within the next 12 months after TIP approval
by the MPO or regional transportation policy
body..."

The EPA also mentioned that subsection (e)
does not clearly make reference to situations
which may warrant a SIP revision if signifi-
cant changes occur.

Based on discussions with EPA, it is
TNRCC's understanding that SIP revisions
will be necessary only when modifications
substantially change TCM reductions or uti-
lize alternative TCMs. A new subsection
(e)(4) is adopted staling "revise the SIP if the
alternative TCMs are not within the same
category, or if required emission reductions
cannot bs met with the planned alternative
TCMs."

The RTC, which is the regional transportation
policy body of NCTCOG, strongly opposed
the proposed rule. It noted that, as far as can
be determined, in no other state in the nation
are EPA and the lead state air control agency
proposing a state regulation to enforce the
implementation and monitoring of TCMs in
the SIP.

In discussions with the TNRCC, the EPA staff
stated that in the past, EPA has had consider-
able difficulty getting some states to enforce
TCMs. The EPA noted that the Federal Clean
Air Act (FCAA) Amendments of 1990 requires
TCMs to be specific and enforceable. Al-
though specific rules were not required, the
TNRCC legal staft indicated a rule was the
only truly enforceable means of ensuring
compliance.

In order to produce a rule that most agencies
would find reasonable and acceptable, sev-
eral meetings and teleconferences were held.
The NCTCOG staff were included in these
meetings, expressed their concerns, and as-
sisted in drafting the proposed TCM rule.

The RTC suggested that the proposed rule
was an unfair hardship and an example of
over-regulation, especially when the RTC has
aggressively supported these controls
through the long-range planning process and
the TIP. Furthermore, the RTC has these
legal responsibilties under the Intermodal
Surface Transportation Efficiency Act (ISTEA)
and the FCAA, therefore, duplicative state
regulations are nol needed.

If TCMs are implemented as required, the
proposed rule should create no problems or
hardship for the MPOs. According to subsec-
tion (g), the punitive portion of this regulation,
a financial penalty against the MPO or an
implementing agency only applies to egre-
gious or knowing violations of the provisions
of this rule.

The RTC added that in the event the TNRCC
proceeds with this proposed rule, they will be
forced to adopt a conservative policy regard-
ing TCM commitments to the SIP in order to
minimize the risk and burden associated with
the proposed rule.

The rule basically formalizes guidance from
EPA to assure that TCMs are specific and
enforceable If the MPOs propose TCMs for
the SIP which follow this guidance, and then
fail to produce the required emissions reduc-
tion, there are specific alternative measures
which need to be applied. If these procedures
are carelully followed, it is highly unlikely that
enforcement action will be taken against the
MPO or implementing agency, unless it is an
egregious or knowing violation. Whenever
TCMs are submitied, there should be definite
commitments, obligation of a funding source,
a schedule to plan, implement, and enforce
the TCM, and a monitoring program to as-
sess the TCM's effectiveness and to allow for
correclions or alterations The RTC should
carefully weigh any reluctance to commut
TCMs to the SIP against the possible failure
to achieve attainment of the National Ambient
Air Quality Standards (NAAQS) and a possi-
ble bump up to a worse category, or the
imposition of sanctions by EPA under the
provisions of the FCAA. Air pollution remains
largely a mobile source problem in the Dal-
las/Fort Worth nonattainment area, and the
improvement of air quality there rests largely
on reduction of mobile source emissions
TCMs can be an important too! in this regard.

The City of Dallas expressed concern about
the rule affecting financing of local govern-
ments when the local government might be
an implementing agency. It suggested chang-
ing "non-TCM" to "TCM" in that same para-
graph. This paragraph states that the MPO
shall withhold all or part of the funds for non-
TCM projects from the applicable implement-
ing agency

Since the MPO would be the funding agency,
it seems unlikely that the City of Dallas would
be in danger of losing any funds for approved
TCMs. In any event, funding will not be de-
leted from valid proposed or ongoing TCMs

because of the failure to implement some
other TCM Failure to fund TCM projects
would not lead to cleaner air; howsver, the
potential loss of non-TCM funding is sufficient
incentive to ensure TCM implementation

The GHASP recommended a strong audit
program to measure and verify emissions re-
ductions. The MPO and implementing agency
will be estimating the effectiveness of TCMs
and will report on the resulls periodically.
Annual TIPs must demonstrate conformity
with the SIP, including satisfaction of all TCM
commitments and associaled emission re-
ductions. TNRCC will evaluate and verity the
conformdy of the TIP with the SIP.

The GHASP recommended real hife monitor-
ing near heavily traveled and congested ar-
eas A number of air monitoring studies have
been done in Houston and other places to
verily the transportation and air qualty mod-
els Some ot these data could be updated for
Houston if sufficient resources can be identi-
fied

The GHASP expressed disappointment that
there are no real, detaled TCMs that are
measurable and enforceable in this proposal
This proposal was not designed to develop
TCMs or to cover the individual TCMs, but to
issue a rule to ensure that TCMs are enforce-
able The TIP, the long-range plan, and the
conformity analysis will present specific infor-
mation on TCMs The MPOs develop com-
mitments for TCMs with implementing
agencies and analyze emission reductions

The GHASP asked the meaming of the word
"egregious " This ferm is defined in Webster's
Dictionary as conspicuocusly bad or flagrant

The GHASP representative mentioned that
the public should also be allowed access to
records on TCM actwities This statement, in
subsection (d), was intended to identity the
governmental agencies that had a need for
the data This information 1s also available to
the public

The GHASP asked what the word "expedr
tious” means in the context in which it is used
in subsection (f)(1). It means contingency
measures will be implemented such that the
planned emissions reduction will occur in the
same time frame as previously programmed

The GHASP complained that an afternoon
meeting was inconvenient and requested that
evening meetings be held in the future so
people who work can attend. TNRCC at-
tempts to schedule hearings in the evening
whenever appropniate and possible.

The H-GAC supported the use of categories
of TCMs rather than project-specific commit-
ments because of the flexibility it provides to
implementing agencies n fulfilling their com-
mitments. The H-GAC supported the stipula-
tion that financial penalties will not be used,
except in the case of egregious failures to
comply with commitments because threats of
fines on MPOs and implementing agencies
are substantial disincentives for commitments
by implementing agencies. It also supported
the use of one aggregate emission target
rather than project-specific or category-
specific targets, because the aggregate target
more fully reflects the interactions of TCMs
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These features of the rule were worked out
through extensive coordination with con-
cerned parties, including EPA Region 8, EPA
Office of Mobile Sources, the MPOs, MTA in
Houston, TxDOT, and TNRCC.

The H-GAC supported the development of a
SIP with emphasis on demand reduciion, the
use of commilments to categaries of TCMs to
make it easier to make changes, and the use
of one aggregate emission target. The H-
GAC also supported the statement that finan-
cial penalties will not be imposed, except for
egregious failure to comply. it expressed a
need for TNRCC to work with the implement-
ing agencies and MPOs to develop monitor-
ing and enforcement procedures for TCM
commitments.

The TPC of H-GAC agreed to support expedi-
tious implementation of TCMs, as required in
\STEA, through federal funding assistance.
The TPC also supported implementation of
alternative TCMs as needed to achieve emis-
sion reduction targets. it will enforce commit-
ments by withholding funding approvals from
implementing agencies which fail to make
good faith efforts to achieve their commit-
ments.

Both H-GAC and MTA questioned what "en-
force the TCM" meant from the perspective of
an implementing agency, as expressed in
subsection (b)(5) of the rule. The MTA sug-
gested deleting the word "enforce” before
TCM in subsection (b)(5). The current state-
ment reads "evidence that a complete sched-
ule to plan, implement, and enforce the TCM
has been adopted by the implementing agen-
cies; and, .." The MTA stated that it is as-
sumed that implementing agencies will not
enforce, but will accept or approve enforce-
ment programs.

The EPA is intent on entorcing TCMs. In its
guidance and in the FCAA, there is continu-
ing emphasis on keeping TCMs specific and
enforceable. The action taken to enforce
TCMs has to begin at the local level with
implementing agencies. The MPO, on the
other hand, may revise the TIP, withhold
funding, or seek financial penalties.

The TNRCC staff looks at enforcement in a
broad sense as the whole process of imple-
menting TCMs from identification of the TCM
to full implementation. In this sense, the im-
plementing agency plays the key role in en-
forcing @ TCM with the assistance of the
MPO and others in the transporiation plan-
ning community.

Enforcement is achieved through careful
planning, coordination, and scheduling. 1t in-
ciudes the establishment of firm commit-
ments, provision of an assured source of
funding or other needed resources, calcula-
lion of emission benefits, monitoring of pro-
gress, prediction of future progress, and, in
the event of failure 10 achieve the emission
reduction goals, planning and implementation
of sufficiently effective altemative measures
to achieve ths planned emission raductions.
In short, enforcement of TCMs ia the assured
implementation of TCMs through careful plan-
ning and the camrying out of those plans in
order to achieve esiablished emission reduc-
tion goals.

TNRCC recognizes that implementing agen-
cies do not "enforce® measuras by imposition
of fines or penalties. Only as a last resont for
an egregicus or knowing violation of the pro-
vigions of this rule to implement TCMs, would
TNRCC impose financial penalties.

in an effort lo further clarify this issue and to
be responsive to public comments, this por-
tion of the rule in subsection (b)(5) has been
changed to delete the word "enforce” and to
read "evidence that a complete schedule to
plan, adopt, fund, implement, monitor, and
ensure compliance with the TCM has been
adopied by the implomenting agencies; and,

Both H-GAC and MTA asked what "contin-
gency measures” means in subsection (f) (1).
Contingency measures, &s used here, mean
aiternative transportation control measuwres.
The contingency anticipated is the failure to
completely implemant a planned TCM and to
achieve the emission reductions expected, for
whatever reason. Contingency measures are
to be identified and evaluated by the MPO
based on effectiveness in reducing emissions
at minimum economic cost and without seri-
ously interfering with personal life sty'e. They
should be approved by TNRCC during the
planning phase and planned in advance of
need.

The H-GAC suggested that "non-TCM pro-
jecis” be replaced with the phrase "projects
with no air quality benefit" since denial of
funding for non-TCM projects may not
achieve the desired air qualily goals. TNRCC
believes that a change in this wording is not
necessary since the provision is 1o "withhold
all or part” of the funding for non-TCM pro-
jects. This allows the MPO 1o make a judg-
ment call on which projects, for any other
reason, do not need {0 be funded and which
projects do the most to improve air quality.
The presumplion is that, of those projects that
are non-TCM, those most beneficial in im-
proving air quality will be given first priority for
funding. The present wording gives the MPO
the needed flexibility in withholding funding.

Under the detinition of implementing agency
in subsection (a)(3), MTA suggested adding
"procurement of funds® and also "monitoring
of" and the deletion of "compliance with." This
suggestion futher describes the activilies
performed by implementing agencies and
seeks 10 make the MPOs alone responsible
for enswring compliance with TCMs. The sug-
gestions to add "procwement of tunds® and
"monitoring” to the description of duties of an
implementing agency is accepled. The re-
quest to delete the word "compliance” is re-
jacted because compliance is a key issue. If
the implementing agency and the MPO ae
not both working to ensure compliance, the
implementation of the TCM may be unsuc-
cessful. Therefore, the adjusted phrasing is
*(3) Implementing agency-An entity, transpor-
tation provider, organization, agency, or indi-
vidual responsile for the design, procure-
ment of funds, construction, operation,
maintenance, management, monitoring, and,
in Cf:onjunczion with the MPO, compliance with
TCMs."

In subsection (b), MTA suggested the re-
moval of the words “development of* before
"the long-range transportation plan®, the dele-

tion of "implementing agency” after "such”,
and the insertion of "by the MPO" after "com-
mitments.” This language would make the
MPO, and not the implementing agency, re-
sponsible for providing most of the informa-
tion on TCMs. The deletion of "development
of" is accepted since # is repetitive. However,
changing “implementing agency” to "by the
MPO" is inappropriale since, in most cases,
commitments to adopt or fund a TCM will be
made by the implementing agencies.

The MTA suggested substitution of the word
"by" for "rom" with reference to funding ap-
provals in subsection (b)(4). This is in refer-
ence to evidence of funding commitment
approvals, which may be obtained either "by"
or "rom" implementing agencies. it is true,
that in some cases, commitments for funding
might be obtained from olher agencies, so
the change of "from” to "by" is accepled.

The MTA commented that the term “parties”
in subsection (b)(4) is too vague or should be
defined. Parties is a commonly used legal
term that is appropriate for this purpose. No
change has been made.

The MTA objected to the statement in sub-
section (b)(4) that "programming within the
TIP will serve as sufficient evidence of com-
mitment.” it states that a conforming TIP will
usually not occur until after the SIP is ap-
proved. The TNRCC staff believes that ap-
proval by tha governing transportation
planning body is evidence of commitment and
should be timely enough. SIP approval by
EPA is, therefore, not necessary and no
change has been made.

The MTA commented that in subsection
(b)(6) "monitoring program” needs further def-
inition. it also asked it this program will moni-
tor for air quality, traffic, fuel, or maintenance.

Monitoring must demonstrate the reduction of
mobile source emissions. The study of the
feasiility of implementing a TCM should take
into account the ease of documentation of
progress and effectiveness. If the emission
reductions are too difficult to assess, it may
be advisable to plan to develop a ditlerent
TCM.

The MTA asked what type of "measurable
criteria” would be used to quantify progress.
The implementing agency must decide what
criteria can best demonstrate effectiveness in
reducing emissions. For example, it could be
reduction of vehicle miles traveled (VMT) or
number of trips, or & decrease in congestion
or delays due to accidents. The key require-
ment is the quantification of the etfect on
mobile source emissions by the use of rea-
sonable rationale and assumptions.

The new rule is adopted under the Texas
Health and Safety Code (Vernon 1990) , the
Texas Clean Air Act (TCAA), §382.017, which
provides TNRCC with the authority to adopt
rules consistent with the policy and purmoses
of the TCAA.

§114.23. Transportation Control Measures.

(a) Unless specifically defined in
the Texas Clean Air Act (TCAA) or in the
rules of the Texas Natural Resource Conser-
vation Commission (TNRCC), the terms
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used by TNRCC have the meanings com-
monly ascribed to them in the field of air
pollution control. In addition to the terms
defined by the TCAA, the following words
and terms, when used in this rule, shall
have the following meanings, unless the
context clearly indicates otherwise.

(1) Transportation control mea-
sure (TCM)-Any category or group of ac-
tions, programs, or transportation services
or facilities which reduces vehicle emis-
sions.

(2) Metropolitan Planning Orga-
nization (MPO)--As defined under the
Intermodal Surface Transportation Effi-
ciency Act, Title 23, §134.

(3) Implementing agency-An
entity, transportation provider, organization,
agency, or individual responsible for the
design, procurement of funds, construction,
operation, maintenance, management, moni-
toring, and, in conjunction with the MPO,
compliance with TCMs.

(b) The MPO for any designated
nonatiainment area shall be responsible for
the identification, evaluation, coordination,
tracking, and periodic revision, as neces-
sary, of TCMs required for inclusion in the
Texas State Implementation Plan (SIP)
adopted by TNRCC. The MPO shall obtain
and submit to TNRCC the necessary com-
mitments from applicable implementing
agencies and shall ensure adequate, timely
funding of such projects through the devel-
opment, management, and annual revision
of the Transportation Improvement Program
(TIP) and, through the long-range transpor-
tation plan, ensuring conformity of the re-
gional transportation network with the SIP.
Such implementing agency commitments
shall include, but not be limited to, the
following information:

(1) a complete description of
the program of measures and estimated
emission reduction benefits from the pro-
gram of measures adopted;

(2) evidence that the measure
was properly adopted by a jurisdiction with
legal authority to commit to and execute the
program of measures;

(3) evidence that funding has
been or will be obligated to implement the
measure;

(4) evidence that all necessary
funding approvals have been obtained by all
appropriate implementing agencies, includ-
ing the Texas Department of Transportation
(TxDot), if applicable; ard all parties intend
to implement specific control measures
upon final environmental clearance. Pro-
gramming within the TIP will serve as suf-
.ﬁcient evidence of commitment;

(5) evidence that a complete
schedule to plan, adopt, fund, implement,

monitor, and ensure compliance with the
TCM has been adopted by the implement-
ing agencies; and

(6) a description of the monitor-
ing program to assess the measure’s effec-
tiveness and to allow for necessary in-place
corrections or alterations.

(c) MPOs required to comply with
the provisions of this rule include the:

(1) El Paso MPO for the El Paso
Urban Transportation Study-responsible for
the El Paso nonattainment area;

(2) Houston-Galveston Area
Council-responsible for the Houston/Gal-
veston nonattainment area;

(3) North Central Texas Council
of Governments-responsible for the Dal-
las/Fort Worth nonattainment area; and

(4) Southeast Texas Regional
Planning Commission-responsible for the
Beaumont/Port Arthur nonattainment area.

(d) The responsible MPO shall ob-
tain information from implementing agen-
cies responsible for TCMs included in the
SIP; shall maintain complete and accurate
records for at least five years; and shall
make such records available to repre-
sentatives of TNRCC, the United States En-
vironmental Protection Agency, the Federal
Highway Administration, the Federal Tran-
sit Administration, the TxDot, and local air
pollution agencies having jurisdiction in the
area, upon request. The information in the
records shall be sufficient to accurately re-
flect the effectiveness of the TCM program
and shall include, but shall not be limited
to, the following:

(1) the annual status of the im-
plementation of the program of TCMs and
the categories of TCMs, including quantify-
ing progress based on the measurable crite-
ria established in implementing agency
commitments;

(2) an annual estimate of the
funding and other resources expended to-
ward implementing the program of TCMs
and a comparison of the actual and pro-
jected expenditures;

(3) an annual estimate of the
emission reductions achieved from imple-
mentation of the program of TCMs and a
comparison of actual and projected reduc-
tions; and

(4) any modifications to the pro-
gram of TCMs since the last annual report
and/or projected in the next reporting period
to compensate for a shortfall in the imple-
mentation of the program of TCMs or in the
associated emission reductions.

(¢) If information regarding the sta-
tus of the program of TCMs in the SIP
indicates that any TCM included in the SIP
has not been adequately implemented in

accordance with the projected schedule, the
responsible MPO shall within the next 12
months after TIP approval by the MPO or
regional transportation policy body:

(1) ensure that the responsible
implementing agencies have instituted sup-
plemental efforts as necessary to demon-
strate compliance with commitments, future
TCM milestones, or goals;

(2) develop, submit, and initiate
an alternative TCM in coordination with the
same or other responsible implementing
agencies, which, as part of the program of
TCMS in the SIP, demonstrates at least an
equivalent emission reduction in the same
time frame to the existing program;

(3) initiate a revision to the TIP
as necessary, but no more frequently than
annually, to ensure that sufficient funding
and authorization has been provided to cor-
rect the deficiency, and .

(4) submit to TNRCC new or
modified TCMs as proposed SIP revisions
if the alternative TCMs are not within the
same category, or if required emission re-
ductions cannot be met with the planned
alternative TCMs.

This agency hereby certiies that the nie as
adopted has bsen reviewed by legal counsel
and found to be a valid exercise of the agen-

cy's legal authority.

issued in Austin, Texas, on November 10,
1993.

TRD-9332205 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Concervation
Commission

Effective date: December 8, 1993
Proposal publication date: September 21,
1993
For futher information, please cal: (512)
463-8159
¢ ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS
Part III. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
* 37 TAC §85.31, §85.43

The Texas Youth Commission (TYC) adopis
amendments to §85.31 and §85. 43, concorn-
ing home placement and inlerstale compact
for TYC youth, without changes to the pro-
posad iext as published in the Octobsr 5,
1993, issue of the Texas Register, (18
TexReg 6803).
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The amendments will result in a more effi-
cient system of providing services through the
Texas Interstate Compact on Juveniles Office
(JC) for youth who are sent between states.

The amendments to §85.31 add that the
home evaluation process be applied to all
youth properly referred to parole officers
through the WC, and the amendments to
§85.43 clarify how the WC office provides
services for youth sent between states.

No comments were received regarding adop-
tion of the amendments.

The amendments are adoplted under the Hu-
man Resowces Code, §61.034, which pro-
vides the Texas Youth Commission with the
authority to make rules appropriate to the
proper accomplishment of its functions.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 12,
1993.

TRD-9332137 Ron Jackson

Executive Director
Texas Youth Commission

Effective date: December 6, 1993

Proposal publication date: October 5, 1993
For: further information, please call: (512)
483-5244

¢ ¢ ¢

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 72. Memorandum of
Understanding with Other
State Agencies

Memorandum of Understanding
Concerning Coordination of
Services to Persons with
Disabilities

e 40 TAC §§72.210

The Texas Department of Human Services
(DHS) adopts an amendment to §72. 210
without changes to the proposed text pub-
lished in the Oclober 15, 1993, issue of the
Texas Register(18 TexReg 7136).

The amendment is justified to clarify the re-
sponsibilities of the Texas Interagency Coun-
cil on Early Chikihood Intervention (ECI) in
relation to persons with disabilities.

The amendment will function by making po!-
icy clearer regarding the ECI's responsibilities
to persons with disabilities.

The department received no comments re-
garding adoption of the amendment.

The amendment is adopted under the Human
Resources Code, Title 2, Chapter 22, which
provides the department with the authority to
administer public assistance programs. The
amendment implements §22.001 of the Hu-
man Resources Code.

§72.210. The Texas Interagency Council on
Early Childhood Intervention (ECI).

(a) Financial and service responsi-
bilities to persons with disabili- ties.

(1) ECI was established by the
Texas State Legislature to provide services
to infants and toddlers with developmental
delays and their families. ECI contracts
with 75 local community organizations and

agencies. The ECl programs are affiliates of
local school districts, educational service
centers, state centers, state schools, Texas
Department of Mental Health and Mental
Retardation (TXMHMR) community cen-
ters, private rehabilitation centers, and uni-
versities, Children under age three with a
significant delay in one or more areas of
development, or with established medical
conditions known to lead to developmental
delays (such as Down syndrome), and chil-
dren diagnosed as having atypical behaviors
are eligible for services. The contact for
program information is Executive Director,
Texas Early Childhood Intervention Pro-
gram, (512) 502-4900.

(2) Agreements with state agen-
cies. The Texas ECI Program represents an
inter-agency effort of the Texas Department
of Health, Texas Department of Mental
Health and Mental Retardation, Texas De-
partment of Human Services, Texas Com-
mission on Alcohol and Drug Abuse, Texas
Department of Protective and Regulatory
Services, and the Texas Education Agency.
The Texas ECI Program is governed by an
inter-agency council with a representative
from each of the departments listed in this
paragraph, plus three public representatives
appointed by the Office of the Governor.

(b) (No Change).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 17,
1993.

TRD-9332207 Nancy Murphy

Section Manager, Policy
and Document Supporn

Texas Department of
Human Services

Effective date: December 1, 1993

Proposal publication date: Cctober 15, 1993
For further information, please call: (512)
450-3765

¢ L4 L 4

18 TexReg 8704  November 23, 1993

Texas Register o




Open Meetings

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of
higher education or political subdivisions covering all or part of four or more counties (regional agencies) must post
notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too late to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be

published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the Secretary of
State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may contain more detailed
agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and paiticipation in public meetings. Upon request, agencies must provide
auxiliary aids and services, such as interpretcrs for the deat and hearing impaired, readers, large print or braille
documents. In determining type of auxiliary aid or service, agencies must give primary consideration to the
individual’'s request. Those requesting auxiliary aids or services should notify the contact person listed on the meeting
summary several days prior to the meeting by mail, telephone, or RELAY Texas (1-800-735-2989).

Texas Department of Agri-
culture

Wednesday, December 1, 1993, 8:00 a.m.

Harvey Hotel, 3100 1-40 West

Amarillo

According to the agenda summary, the
Texas Wheat Producers Board will call the
meeting to order; discuss and act on: report
from TDA. minutes of August meeting;
quarterly and year-to-date financial report;
year-to-date collections and refunds report;
presentation of information-November sal-
ary review, meet in executive session to
review employment compensative for indi-
vidual employees in accordance with Texas
Government Code Annotated, §551.074;
adjourn executive session; reconvene open
meeting for action on executive session;
reports on seminars and meetings reports;
report and action on Perryton economic de-
velopment, CANPO straw venture; discus-
sion and action on: NAFTA research and
education fund; adv. and promotion budget
amendment; NAWG convention; setting
next meeting date; discuss new business;
and adjourn.

Contact: Bill Nelson, 803 Texas Com-
merce Bank, 2201 Civic Circle, Amarillo,
Texas 79109, (806) 352-2191.

Filed: November 17, 1993, 11:38 am.
TRD-9332215

Thursday, December 2, 1993, 8:00 a.m.

Harvey Hotel, 3100 I-40 West

Amarillo

exas Grain Sorghum Producers Board will

‘¢ccording to the agenda summary, the

call the meeting to order; discuss and act
on. minutes; financial reports; supplement

the budget; funding considerations; research

proposals; swearing in of new directors; roll,

call and discussion: United States Feed
Grains Council Canada/Mexico market as-
sessment mission update, GATT/NAFTA
update; other business; and adjourn.

Contact: Lorie Forbes, P.O. Box 560,
Abernathy, Texas 79311-0560, (806)
298-2543.

Filed: November 17, 1993, 9:56 a.m.
TRD-9332213

¢ L ¢
Texas Commission on the
Arts
Thursday, December 2, 1993, 11:00 a.m.

Doubletree Hotel-Dezavala Room, 400 Dal-
las Street

Houston

According to the complete agenda, the Li-
cense Plate Committee call to order; public
hearing; license plate fact sheet; selection of
advertising agency; and other business.

Contact: Connie Green, P.O. Box 13406,
Austin, Texas 78711, (512) 463-5535.

Filed: November 16, 1993, 3:30 p.m.
TRD-9332183
Thursday, December 2, 1993, 2:15 p.m.

Doubletree Hotel-Dezavala Room, 400 Dal-
las Street

Houston

According to the complete agenda, the Ac-
quisitions Committee call to order; public
hearing; acquisitions policy and procedures;
and other business.

Contact: Connie Green, P.0. Box 13406,
Austin, Texas 78711, (512) 463-5535.

Filed: November 16, 1993, 3:31 p.m.
TRD-9332184
Friday, December 3, 1993, 8:00 a.m.

Doubletree Hotel-Dezavala Room, 400 Dal-
las Strec:

Houston

According to the complete agenda, the In-
vestment and Development Committee call
to order; public hearing; Texas Cultural En-
dowment fact sheet; investment policy; in-
vestment strategy; and other business.

Contact: Connie Green, P.O. Box 13406,
Austin, Texas 78711, (512) 463-5535.

Filed: November 16, 1993, 3:31 p.m.
TRD-9332185
Friday, December 3, 1993, 9:30 a.m.

Doubletree Hotel-Dezavala Room, 400 Dal-
las Street

Houston

According to the agenda summary, the
commission call to order; public hearing;
items for Commission consent; items for
individual consideration; items for informa-
tion only; executive session; and adjourn-
ment,

Contact: Connie Gn;,en. P.O. Box 13406,
Austin, Texas 78711, (512) 463-5535.

Filed: November 16, 1993, 3:31 p.m.
TRD-9332186

¢ ¢ ¢

Texas Child Care Develop-
ment Board

Friday, November 19, 1993, 9:00 a.m.

Sam Houston State Office Building, Room
710, 210 East l4th Street

¢ Open Meetings
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Austin

Emergency Meeting

According to the complete agenda, the
board welcomed and made introductory re-
marks; training session to acquaint new
board members with duties; discussion of
status of child care facility; and adjourned.
(Executive session. )

Reason for Emergency: Status of child care
center.

Contact: Judith Dale, 1700 North Congress
Avenue, Austin, Texas 78701, (512)
463-5130.

Filed: November 17, 1993, 3:30 p.m.
TRD-9332239

¢ ¢ ¢

Texas Board of Chiropractic
Examiners

Tuesday, November 30, 1993, 9:00 a.m.
333 Guadalupe Street, Tower I, Suite 825
Austin

According to the complete agenda, the En-
forcement Committee will conduct informal
conferences on cases numbers 93-107,
93-108, 93-153, 93-154, 93-155, 9%4-19,
94-29, 94-26, and 92-183, regarding possi-
ble viclations by it's licensees.

Contact: Patte Kent, 333 Guadalupe Street,
Austin, Texas 78701, (512) 305-6700.

Filed: November 17, 1993, 9:56 a.m.
TRD-9332212

¢ L/ ¢

Texas Education Agency
(TEA)

Tuesday, December 7, 1993, 9:30 a.m.

Room 1-104, William B. Travis Building,
1701 North Congress Avenue

Austin

According to the agenda summary, the State
Board of Education Task Force on the Edu-
cation of Students with Disabilities will:
greetings, announcements, and approval of
minutes for October 28, 1993; overview of
briefing materials; working groups to iden-
tify the themes and concepts to be included
in the policy; general reporting session;
overview of leadership initiative for im-
proving the education of students who are
deaf or hard of hearing; invited
presentation-parent. involvement, public
hearing from 2:00 p.m. until 3:30 p.m. and
from 5:30 p.m. until 7:00 p.m. to obtain
input for the development of a policy to
improve special education services; and ad-
journ.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: November 18, 1993, 8:36 a.m.
TRD-9332244

¢ ¢ L4

Texas Commission on Law
Enforcement Officers Stan-
dards and Education

Wednesday, December 1, 1993, 1:30 p.m.
Doubletree Hotel, 6505 IH-35 North
Austin

According to the agenda summary, the
Commission will call the meeting to order;
introduce new commissioner(s); recognize
visitors; BPOC revision committee report;
update on test for BPOC; status of curricu-
lum committee; final adoption of proposed
amendment to $211.77, Minimum Training
Standards for Peace Officers; report by Re-
serve Training Subcommittee; Provider
Rules Committee; and Law Enforcement
Training Provider Task Force; proposed
amendment to §211.65; academy licensing;
academy evaluations; academy license ap-
plication of McLennan Community College;
application and procedure for issuing master
peace officer certificate and recovery/reim-
bursement of expenses; reports by staff on
1993 achievement award nominations;
Texas Peace Officers’ Memorial; license;
and adjourn.

Contact: Fred Toler, 1033 LaPosada, #175,
Austin, Texas 78752, (512) 406-3613.

Filed: November 18, 1993, 8:42 a.m.
TRD-9332247

Thursday, December 2, 1993, 9:00 a.m.

Doubletree Hotel, 6505 IH-35 North

Austin

According to the agenda summary, the
Coramission will call the meeting to order;
invocation; election of officers (if new com-
missioner appointed); recognize visitors; ap-
prove minutes of September 14-15, 1993,
meeting; discussion and action of final
adoption of §211.77, Minimum Training
Standards for Peace Offices (new BPOC);
proposed amendment to §211.65, Academy
Licensing, Operations and Evaluations; dis-
cussion and action on academy license ap-
plication of McLennan Community College;
discussion and action on application and
procedure for issuing master peace officer
certificate and recovery/reimbursement of
expenses; discussion and action on resched-
uling March, 1994 work session and regular
quarterly meetings; consider agreed final
orders for suspension of licenses; report on
voluntary surrenders; public comment on
any subject without discussion will be re-

ceived; executive session to discuss com-
pensation; development of joh description
and criteria; application and selection pro-
cess for employment of executive director;
and adjourn.

Contact: Fred Toler, 1033 LaPoseda, #175,
Austin, Texas 78752, (512) 406-3613.

Filed: November 18, 1993, 8:42 am.
TRD-9332247

¢ ¢ ¢

Texas Department of Licens-
ing and Regulation
Monday, November 29, 1993, 10:00 a.m.
920 Colorado Street, Room 1012, E. O.
Thompson Building
Austin
According to the complete agenda, the Poli-
cies and Standards Division will hear public
comments on the proposal to adopt the fol-
lowing rules: Chapter 66-registration of
property tax coasultants; Chapter 67-
auctioneers; Chapter 74-elevators, and;
Chapter 75-air conditioning and refrigera-
tion contractor license law.

Contact: Jimmy G. Martin, 920 Colorado
Street, Austin, Texas 78711, (512)
463-7348.

Filed: November 17, 1993, 9:53 a.m.
TRD-9332210

¢ ¢ L/

Texas State Board of Medi-
cal Examiners

Friday-Saturday, November 19-20, 1993,
9:00 a.m. and 16:00 a.m., respectively.
1812 Centre Creek Drive, Suite 300
Austin
Emergency Revised Agenda

According to the agenda summary, the
board considered more Agreed Board Or-
ders and more termination/modification or-
ders have been placed on the agenda for
consideration.

Reason for Emergency: Information had
come to the attention of the agency and
required prompt consideration.

Contaci: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402.

Filed: November 17, 1993, 3:25 p.m.
TRD-9332236
Friday, November 19, 1993, 3:30 p.m.

Austin
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Emergency Revised Agenda

According to the agenda summary, the
Medical School Committee withdraw the
agenda item related to a request from
UTMB for approval of an unapproved train-
ing program, since the posting of this com-
mittee meeting.

Reason for Emergency: Information had
come to the attention of the agency and
required prompt consideration.

Contact:~Pat Wood, -P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402. :

Filed: November 17, 1993, 3:26 p.m.
'TRD-9332237

¢ ¢ ¢

Texas Natural Resource Con-
servation Commuission

Wednesday, December 1, 1993, 1:30 p.m.

1700 North Congress Avenue, Stephen F.
Austin Building, Room 1149

Austin

According to the complete agenda, the
Texas Groundwater Protection Committee
will meet to discuss: subéommittee reports
on Agriculture Chemicals, Ground Water
Classification, and Data Management Sub-
committee; hear presentations on the U.S.
Geological Survey-Ground Water Program
in Texas; discuss business on Committee
Public Education Outreach Efforts, State
Ground-Water Protection Program: Core
Program Assessment, and the Nonpoint
Source Program: Update of the Groundwa-
ter Assessment and Management Plan Doc-
uments, and the Briefing on Clean Water
Act. Section 319, Nonpoint Source Federal
Funding; announcements and information
exchange for other ground water related
activities; status update on the Joint
Groundwater Monitoring and Contamina-
tion Report; other announcements; and pub-
lic comments.

Contact: Mary Ruth Holder, 1700 North
Congress, Austin, Texas 78711, (512)
463-8069.

Filed: November 18, 1993, 10:00 am.
TRD-9332287

¢ ] ¢
Public Utility Commission of
Texas

Wednesday, November 24, 1993, 9:00
a.m.

7800 Shoal Creek Boulevard
Austin

ccording to the complete agenda, the Ad-
ministrative Division will adjourn for exec-

utive session to consider evaluation, re-
assignment, duties, discipline andfor dis-
missal of executive director and special
counsel; reconvene for discussion and deci-
sions on matters considered in executive
session; set time and place for next meeting;
and final adjournment.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: November 16, 1993, 2:45 p.m.
TRD-9332180

Thursday, December 2, 1993, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the com-
mission will hold a prehearing conference
in Docket Number 12482-application of
Southwestern Bell Telephone Company for
proposed rate reduction to the local switch-
ing and carrier common line rate elements
for Type 1 and Type 2A service in Sections
2 and 3 of the cellular mobile telephone
tariff.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: November 16, 1993, 2:51 p.m.
TRD-9332181

Friday, December 3, 1993, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the com-
mission will hold a prehearing conference
in Docket Number 12470-Application of
Lea County Electric Cooperative, Inc. for
authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: November 16, 1993, 3:32 p.m.
TRD-9332187 )
¢ L ] % ‘
Texas Savings and Loan De-
partment
Monday, December 13, 1993, 9:00 a.m.
300 West 15th Street, Room 408
Austin

According to the agenda summary, the pur-
pose of this meeting (hearing) is to accumu-
late a record of evidence in regard to the
application of Honzon Savings Association,
Austin, Travis County, for a branch office
at 13497 Anderson Mill Road, Austin, from
which record the Commissioner will deter-
mine whether to grant or deny the applica-
tion.

Contact: Teresa Scarborough, 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705, (512) 475-1350.

Filed: November 16, 1993, 1:59 p.m.
TRD-9332174

Monday, December 13, 1993, 10:00 a.m.

300 West 15th Street, Room 408

Austin

According to the agenda summary, the pur-
pose of this meeting (hearing) is to accumu-
late a record of evidence in regard to the
application of Jacksonville Savings and
Loan Association, Jscksonville, Cherokee
County, for a branch office at the Corner of
Old Bullard Road and Timberwilde Drive,
Tyler, from which record the Commissioner
will determine whether to grant or deny the
application.

Contact: Teresa Scarborough, 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705, (512) 475-1350.

Filed: November 16, 1993, 1:59 p.m.
TRD-9332173

Monday, December 13, 1993, 11:00 a.m.

300 West 15th Street, Room 408

Austin

According to the agenda summary, the pur-
pose of this meeting (hearing) is to accumu-
late a record of evidence in regard to the
application of Coastal Banc Savings Associ-
ation, Houston, Harris County, for a branch
office at Highway 6 at Highway 59, Sugar
Land, from which record the Commissioner
will determine whether to grant or deny the
application.

Contact: Teresa Scarborough, 2601 North
Lamar Boulevard, Suite 201, Austin, Texas
78705, (512) 475-1350.

Filed: November 16, 1993, 1:59 p.m.

TRD-9332172

¢ ¢ ¢

University of Texas Health
Science Center at San An-
tenio

Wednesday, November 24, 1993, 11:00
am.

7703 Floyd Curl Drive, Room 422A (Medi-
cal School)

San Aatonio

According to the agenda summary, the In-
stitutional Animal Care and Use Committee
will discuss approval of minutes; protocols
for review; subcommittee reports; and other
business.

Contact: Molly Greene, 7703 Floyd Curl
Drive, San Antonio, Texas 78284-7822,

¢ Open Meetings
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(512) 567-3717.
Filed: November 17, 1993, 1:56 p.m.
TRD-9332217

L4 L4 ¢

Texas Water Development
Board

Thursday, November 18, 1993, 9:00 a.m.

Stephen F. Austin Building, Room 118,
1700 North Congress Avenue

Austin

Emergency Revised Agenda

According to the emergency revised agenda
summary, the board considered authorizing
the executive administrator to solicit bids

and sign contracts with lowest/best bid for
safekeeping of bonds and banking services.

Reason for Emergency: The emergency sta-
tus was necessary as notice that Treasury
contract would not cover board/TWRFA
banking services received after time for reg-
vlar posting, and existing contracts to expire
before board/TWRFA were able to meet
again.

Contact: Craig D. Pedersen, P.O. Box
13231, Austin, Texas 78711, (512)
463-78417.

Filed: November 17, 1993, 3:54 p.m.
TRD-9332241

¢ L4 ¢

Texas Water Resources Fi-
nance Authority

Thursday, November 18, 1993, 9:00 a.m.

Stephen F. Austin Building, Room 118,
1700 North Congress Avenue

Austin
Emergency Revised Agenda

According to the emergency revised agenda
summary, the authority considered authoriz-
ing the executive administrator to solicit
bids and sign contracts with lowest/best bid
for safekeeping of bonds and banking ser-
vices.

Reason for Emergency: The emergency sta-
tus was necessary as notice that Treasury
contract would not cover board/TWRFA
banking services received after time for reg-
ular posting, and existing contracts to expire
before board/TWRFA were able to meet
again,

Contact: Craig D. Pedersen, P.O. Box
13231, Austin, Texas 78711, (512)
463-7847.

Filed: November 17, 1993, 3:54 p.m.
TRD-9332240

¢ ¢ ¢

Regional Meetings

Meetings Filed November 16,
1993

The Austin-Travis County Mental Health
and Mental Retardation Center Planning
and Operations Committee met at 1430 Col-
lier Street, Board Room, Austin, November
19, 1993, at Noon. Information may be
obtained from Sharon Taylor, 1430 Collier
Street, Austin, Texas 78704, (512)
447-4141. TRD-9332170.

The Deep East Texas Regional Mental
Health and Mental Retardation Services
Board of Trustees will meet at the Ward R.
Burke Community Room, Administration
Facility, 4101 South Medford Drive, Luf-
kin, November 23, 1993, at 3:00 p.m. Infor-
mation may be obtained from Sandra J.
Vann, 4101 South Medford Drive, Lufkin,
Texas 75901, (409) 639-1141. TRD-
9332179.

The Lower Rio Grande Valley Develop-
ment Council Board of Directors met at the
Harlingen Chamber of Commerce, 311 East
Tyler, Harlingen, November 22, 1993, at
1:30 p.m. Information may be obtained
from Kenneth N. Jones, Jr., 4900 North
Second Street, McAllen, Texas 78504,
(210) 682-3481. TRD-9332171.

The Trinity River Authority of Texas
Utility Services Committee will meet at
5300 South Collins, Arlington, November
23, 1993, at 10:30 a.m. Information may be
obtained from James L. Murphy, 5300
South Collins, Arlington, Texas 76018,
(817) 467-4343. TRD-9332175.

¢ ¢ ¢

Meetings Filed November 17,
1993

The Leon County Central Appraisal Dis-
trict Board of Directors met at the Leon
County Central Appraisal District Office,
Gresham Building, Centerville, November
22, 1993, at 7:00 p.m. Information may be
obtained from Donald G. Gillum, P.O. Box
536, Centerville, Texas 75833, (903)
536-2252. TRD-9332216.

The Lubbock Regional MHMR Center
Board of Trustees met at 1602 Tenth Street,
Board Room, Lubbock, November 22,
1993, at Noon. Information may be ob-
tained from Gene Menefee, 1602 Tenth
Street, Lubbock, Texas 79401, (806)
766-0202. TRD-9332232.

The Upper Leon River Municipal Water
District Board of Directors met at the Gen-

eral Office of the Filter Plant, Comanche
County, Lake Proctor, November 18, 1993,
at 6:30 p.m. Information may be obtained
from Gary D. Lacy, P.O. Box 67, Coman-
che, Texas 76442, (817) 879-2258. TRD-
9332190.

Meetings Filed November 18,
1993

The Central Appraisal District of John-
son County Board of Directors will meet at
109 North Main, Suite 201, Room 202,
Cleburne, December 2, 1993, at 4:30 p.m.
Information may be obtained from Priscilla
A. Bunch, 109 North Main, Cleburne,
Texas 76031, (817) 645-3986. TRD-
9332251.

The Deep East Texas Council of Govern-
ments Solid Waste Task Force Meeting will
meet at the Bluebonnet Savings and Loan
Building, 606 East Lufkin Avenue, (Com-
munity Room), Lufkin, December 1, 1993,
at 10:00 a.m. Information may be obtained
from Katie Bayliss, 274 East Lamar, Jasper,
Texas 75951, (409) 384-5704. TRD-
9332253.

The Education Service Center, Region X1
Board of Directors will meet at the Educa-
tional Service Center, Region XI, 3001
North Freeway, Fort Worth, November 30,
1553, at Noon. Information may be ob-
tained from R. P. Campbell, Jr., 3001 North
Freeway, Fort Worth, Texas 76106, (817)
625-5311. TRD-9332250.

The North Texas Private Industry Coun-
cil Nortex Regional Planning Commission
will meet at 4309 Jacksboro Highway, Suite
200, Wichita Falls, December 1, 1993, at
12:15 p.m. (R vised Agenda). Information
may be obtained from Dennis Wilde, 4309
Jacksboro Highway, Suite 200, Wichita
Falls, Texas 76302, (817) 322-5281. TRD-
9332252.

The San Antonio-Bexar Metropolitan
Planning Organization Transportation
Steering Committee met at the International
Conference Center of the Convention Cen-
ter Complex, San Antonio, November 22,
1993, at 1:30 p.m. Information may be ob-
tained from Charlotte Roszelle, 434 South
Main, Suite 205, San Antonio, Texas
78204, (210) 227-8651. TRD-9332246.

The Southwest Milam Water Supply
Corporation Board met at 114 East
Cameron, Rockdale, November 22, 1993, at
7:00 p.m. Information may be obtained
from Dwayne Jekel, P.O. Box 232,
Rockdale, Texas 76567, (512) 446-2604.
TRD-9332249.

¢ ¢ L4
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In Addition

The Texas Register is required by statute to publish certain documents, including applications to
purchase control of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

State Banking Board
Notice of Hearing

The Hearing Officer of the State Banking Board will
conduct a hearing on December 20, 1993, at 9:30 p.m., at
2601 North Lamar Boulevard, Austin, on the change of
domicile application for Texas Independent Banking, Ir-
ving.

Additional information may be obtained from Lynda A.
Drake, Director of Corporate Activities, Texas Department

of Banking, 2601 North Lamar Boulevard, Austin, Texas
78705, (512) 475-1322.

Issued in Austin, Texas, on November 15, 1993.

TRD-8332177 Lynda A. Drake
Director of Corporate Activities
Toxas Department o! Banking

Filed: November 16, 1993

4 ¢ ¢
Office of Consumer Credit
Commissioner

Correction of Error

The Office of Consumer Credit Commissioner submitted a
Notice of Rate Ceilings which was published in the "In
Addition" section, Part II, of the November 9, 1993, issue
of the Texas Register (18 TexReg 8262).

Due to a publishing error the issue date was incorrect. The
correct issue date should be "November 1, 1993", instead
of "November 8, 1993", as shown in the Texas Register.

4 ¢ L 4

Texas Department of Criminal Justice
Pardons and Paroles Division

Invitation to Bid

The Texas Department of Criminal Justice Pardons and
Paroles Division invites bids for the Sex Offender Treat-
ment Services Program which will be operated by State
Parole Officials to provide assistance to those participants
identified by the Texas Department of Criminal Justice
Pardons and Paroles Division as sex offenders and who are
supervised by the Texas Department of Criminal Justice
Pardons and Paroles Division. These treatment services
will be needed statewide. The program goals of the Texas
Department of Criminal Justice Pardons and Paroles Divi-
sion are to subsidize the treatment costs for group therapy
and evaluations for those participants requiring financial
assistance, in order to facilitate availability of treatment,
prevent recidivism, and retain qualified treatment provid-
ers. Bids will be evaluated in accordance with Article
601B, Texas Civil Statutes, State Purchasing and General

Services Commission adopted rules, and compliance with
the Terms, Conditions, and Specifications of this Invitation
for Bids. The Texas Department of Criminal Justice Par-
dons and Paroles Division will not be bound to act by any
previous communication with bidders, other than this Invi-
tation for Bids, Commission Rules and State Law. The
Texas Department of Criminal Justice Pardons and Paroles
Division shall be the sole judge of "the interest of the
PPD".

As provided by statute, awards will be based on the lowest
and best bids most advantageous to the Texas Department

- of Criminal Justice Pardons and Paroles Division as deter-

mined by consideration of service rates offered, quality,
general reputation, performance capabilities of the bidders,
services as related to past performance, terms and condi-
tions of this Invitation for Bids. It is the Texas Department
of Criminal Justice Pardons and Paroles Division’s intent
to enter into a contract about January 24, 1994, for one
year with a one-year option to renew.

This is a Competittve Bid Contract

The closing date for receipt of offers is January 6, 1994,
5:00 p.m. Bid opening date is January 7, 1994, 9:00 a m.
at 209 West 14th Street, Fifth Floor Conference Room,
Price Daniels, Jr. Building, Austin, Texas 78711.

The contact person for requesting bid packets is Larry
Nunn, Texas Department of Criminal Justice Pardons and
Paroles Division, Business Management Section, 209 West
14th Street, Price Daniels, Jr. Buiding, Austin, Texas
78711, (512) 463-7661. The bid packet and mailing in-
structions must be obtained from the Texas Department of
Criminal Justice Pardons and Paroles Division and signed
by the prospective provider.

The contact person for inquiries regarding treatment pro-
gram requirements is Patti Dobbe, Texas Department of
Criminal Justice Pardons and Paroles Division, Program
Services, 8610 Shoal Creek Boulevard, Austin, Texas
78758, (512) 406-5302.

Issued in Austin, Texas, on November 15, 1993.

TRD-9332176 Carl Reynolds

General Counsel
Texas Department of Criminal Justice

Filed: November 16, 1993

¢ ¢ ¢

Texas Higher Education Coordinating
Board

Notice of Hearing

A public hearing will be conducted by the Texas Higher
Education Coordinating Board, Stat: Postsecondary Re-
view Entity (SPRE) program on Friday, December 3, 1993
from 9:00 a.m. to 3:00 p.m at the Sheraton Inn-Civic
Center, 505 Avenue Q., Santa Fe Ballroom, Lubbock. The
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purpose of the hearing will be to gather comments to use
in developing Texas review standards and procedures to
determine if postseondary education institutions are in
compliance with federal student-aid standards. In addition,
comments on developing a complaint system will be gath-
ered. Copies of draft review standards specified by the
federal legislation are available from the Universities and
Health Affairs Division of the Coordinating Board. For
additional information please contact Colleen Klein at
(512) 483-6207.

Issued in Austin, Texas, on November 16, 1993.

TRD-9332178 Sharon Jahsman

Administrative Secretary
Texas Higher Education Coordinating Board

Filed: November 16, 1993

¢ ¢ ¢
Texas Department of Human Services
Correction of Error

The Texas Department of Human Services filed a pro-
posed amendment to 40 TAC §19.1807, concerning rate
setting methodology, in its Long Term Care Nursing Facil-
ity Requirements. The rule appeared in the November 9,
1993, Texas Register (18 TexReg 8172).

DHS inadvertently omitted the following concluding sen-
tence from the "Request for Public Comment” paragraph
of the preamble: "Local DHS offices have copies of the
revised rules for public review, or contact Jack Boland."

¢ ¢ ¢

Notice of Intent to Purchase Electronic
Benefit Transfer Services

The Texas Department of Human Services (TDHS) an-
nounces that it intends to procure Electronic Benefit
Transfer (EBT) System Services, under the "Catalogue
Purchase Procedure.” This catalogue procedure is a re-
placement for the request for proposal (RFP) (#324-
3-3438-JA) that was issued by the General Services Com-
mission. The RFP was canceled on Friday, October 8,
1993, after bid prices received in response to the RFP
exceeded TDHS estimates.

TDHS will now proceed with its acquisition of EBT
System Services under the "Catalogue Purchase Proce-
dures.” Catalogue purchase procedures are newly estab-
lished guidelines implemented by the General Services
Commission (GSC). in accordance with the provisions of
Senate Bill 381, 73rd Legislature, Regular Session, 1993.
The TDHS plans to purchase the following EBT services
from a single vendor, experienced in providing EBT or
electronic funds transfer (EFT) services:

Benefit Delivery Services-Statewide delivery of Food
Stamp and Aid to Families with Dependent Chuldren
(AFDC) benefits to clients using Point of Sale (POS) and
EFT technologies;

Host Processing/Database Management-Processing  of
debit/credit transactions affecting client accounts;

Telecommunications Network Services-Management of
telecommunications resources and services from EBT host
mainframe to TDHS mainframe and local office and retail-
er/provider sites;

Training-"Conversion” training and limited "ongoing"
training for TDHS clients;

Card Issuance/Card Activation Equipment-Card activation
equipment and magnetic strip cards for all local TDHS
offices and specified management units;

Help Desk/Helpline-Assistance to EBT system users;

Project Management-Administrative access to EBT ven-
dor system by TDHS staff in all local offices and up to 50
TDHS headquarters staff,

Retailer Management-Installation, invemory management,
and maintenance of POS equipment and necessary tele-
communications devices and services, at all food retailers’
sites certified by the Food and Nutrition Service (FNS),
U S. Department of Agriculture, and other sites, as autho-
rized by the TDHS, as "cash providers".

Financial Management-Concentrator Bank (settlement),
reconciliation and reporting services as defined in 7 CFR,
§274.12.

Below is a summary of catalogue purchase procedures:

A potential Qualified Information Systems Vendor submits
an application (including catalogue) to the GSC for ap-
proval consideration;

The application can receive GSC approval only if all
criteria established by statute are met. GSC uses a
37-item checklist to review each application to assure
compliance prior to approval.

Once approved, the vendor receives a letter from GSC
notifying them of the approval. Once designated as a
qualified information systems vendor, the vendor shall
publish and maintain a catalogue listing all products and
services available for purchase. If not approved, the appli-
cant will receive a letter notifying the vendor of the
reason(s) for disapproval. The applicant has 30 days to
correct any problem(s).

GSC maintains a database containing the updated listing of
approved vendors The listing is made available, upon
request, to any user agency/political subdivision The list-
ing includes company name, company address, telephone
number, point of contaci, and Historically Underutilized
Business (HUB) information.

Qualified Information Systems Vendors can distrib-
ute/market the GSC-approved catalogue to state agencies
and political subdivisions who are members of the GSC
Cooperative Purchasing Program,

State agencies and political subdivisions may negotiate
additional terms and conditions based on specific agency
needs. The special terms and conditions, if any, must also
be submitted to the GSC.

TDHS intends to consider the catalogue offers of qualified
information systems vendors, only. A vendor must have its
EBT catalogue reviewed and approved by the GSC within
30 calendar days of the publication date of this Texas
Register notice to be considered relative to the EBT pro-
curement.

A package containing EBT system terms and conditions,
together with other vendor requirements, will be available
for distribution beginning 1:00 p.m. (C S.T.) on Novem-
ber 23, 1993. Prospective EBT system vendors may pick
up this package in person at the EBT Project headquarters
located at the Twin Towers Office Building, 1106 Clayton
Lane, Austin (Suite 218-E). To receive a copy of the
package by mail, prospective offerors should contact

¢ In Addition November 23, 1993
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Amelia Bunch, EBT Project Systems and Controls Officer,
at (512) 483-3966 or by fax at (512) 483-3951.

NOTE: The EBT Project will be moving on Wednesday,
November 24, 1993. Project offices will be closed the
afternoon of November 24th and all day orn November
25th and November 26th.

Beginning November. 29, 1993, the package may be
picked up at the new EBT Project headquarters located at
the Winters Human Services Complex, 701 West 51st
Street, Austin (3rd Floor, East Tower, Section C). Ms.
Bunch can be contacted at (512) 706-5457 and (512)
706-5476. respectively.

An offeror’s conference 1s scheduled for Friday, December
3, 1993, from 8: 30 a.m. to 12:00 a.m. in Room 1.102 of
the Balcones Research Center Commons Building located
at 10100 Burnet Road, Austin. Prospective offerors should
fax questions about the EBT system information package
or the catalogue purchase procedure to Penny Tisdale,
Assistant Project Director, no later than 5:00 p.m. C.S.T.
on Wednesday, December 1, 1993. at (512) 706-5476.

A list of vendor representatives to be in attendance at the
offeror’s conference should be faxed along with each
vendor’s questions.

The TDHS anticipates commencing negotiations with
qualified information systems vendors on December 13,
1993.

For information about how to become a qualified informa-
tion systems vendor with the GSC, please contact Ted
Jarrell, GSC Purchaser, at (512) 463-9923. Requests for
information about the proposed procurement and vendor
negotiation schedule should be directed to Ms. Tisdale at
(512) 483-3954 or (512) 706-5467 (beginning November
29, 1993). All other request for information about the EBT
Project should be directed to Robert Ambrosino, Project
Director, at (512) 483-3950 or (512) 706-5456 (beginning
November 29, 1993).

Issued in Austin, Texas, on November 17, 1993.

TRD-9332206 Nancy Murphy

Section Manager, Policy and Document
Suppont
Texas Depariment of Human Services

Filed: November 17, 1993

4 ¢ ¢
Texas Department of Insurance
Company Licenses

The following applications have been filed with the Texas
Department of Insurance and are under consideration:

Application for name change in Texas for Guaranty
County Mutual Insurance Company, a domestic fire and
casualty company. The proposed new name is Ameristar
County Mutual Insurance Company. The home office is in
Bedford.

Application for name change in Texas for Trans Pacific
Life Insurance Company, a foreign life, accident, and
health company. The proposed new name is Aurora Na-
tional Life Assurance Company. The home office is in Los
Angeles, California.

Application for admission in Texas for Consumer Service
Casualty Insurance Company, Inc., a foreign fire and
casualty company. The home office is in Pittsburgh, Penn-
sylvania.

Application for name change in Texas for Fidelity Bankers
Life Insurance Company, a foreign life, accident, and
health company. The proposed new name is First Domin-
ion Mutual Life Insurance Company. The home office is
in Richmond, Virginia.

Application for incorporation in Texas for Foundation
Health, Texas Health Plan, Inc., a domestic health mainte-
nance organization. The home office is in Dallas.

Application for admission in Texas for Leader National
Insurance Company, a foreign fire and casualty company.
The home office is in Independence, Ohio.

Application for name change in Texas for Middle Atlantic
Life Insurance Company, a foreign life, accident, and
health company. The proposed new name is Liberty Bank-
ers Life Insurance Company. The home office is in Wil-
mington, Ohio.

Application for Incorporation in Texas for Republic Na-
tional Life Insurance Company, a domestic life, accident,
and health company. The home office is in Houston.

issued in Austin, Texas, on November 16, 1993.

TRD-9332201 Linda K. von Quintus-Dorn
Chiet Clerk
Texas Department of Insurance

Filed: November 17, 1993
¢ ¢ ¢

The following applications have been filed with the Texas
Department of Insurance and are under consideration:

Application for Incorporation in Texas for Anchor Risk
Management Services, Inc., a domestic third-party admin-
istrator. The home office is in Dallas.

Application for admission in Texas for Dalton Claims
Service, Inc., a foreign third-party administrator. The
home office is in Martinsville, Indiana.

Application for admission in Texas for DCA, Inc., a
foreign third-party administrator. The home office is in
Minnetonka, Minnesota.

Application for Incorporation in Texas for Independence
Casualty and Surety Company, a domestic fire and casu-
alty company. The home office is in Bellaire.

Application for Incorporation in Texas for Plan 21, Incor-
porated, a domestic third-party administrator. The home
office is in Houston

Application for name change in Texas for Transamerica
Countrywide Insurance Company, a foreign fire and casu-
alty company. The proposed new name is TIG
Countrywide Insurance Company. The home office is in
Woodland Hills, California.

Application for name change in Texas for Transamerica
Indemnity Company, a foreign fire and casualty company.
The proposed new name is TIG Indemnity Company. The
home office is in Woodland Hills, California.

Application for name change in Texas for Transamerica
Insurance Company, a foreign fire and casualty company.
The proposed new name is TIG Insurance Company. The
home office is in Woodland Hills, California.

Application for name change in Texas for Transamerica
Premier Insurance Company, a foreign fire and casualty
company. The proposed new name is TIG Premier Insur-
ance Company. The home office is in Orange, California.
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Application for name change in Texas for Transamerica
Reinsurance Company, a foreign fire and casualty com-
pany The proposed new name is TIG Reinsurance Com-
pany. The home office is in Stamford, Connecticut.

Issued in Austin, Texas, on Novémber 17, 1993

TRD-9332202 Linda K. von Quintus-Dorn
Chief Clerk
Texas Department of Insurance

Filed. November 17, 1993

14 ¢ L4

Texas Natural Resource Conservation
Commission

Notices of Receipt of Application and
Declaration for Administrative
Completeness for Sludge Registrations

Attached are Notices of Receipt Applications and Declara-
tion of Administrative Completeness for sludge registra-
tions issued during the period of November 8-12, 1993.

These applications have been determined to be administra-
tively complete, and will now be subject to a technical
evaluation by the staff of the Texas Natural Resource
Conservation Commission. Persons should be advised that
these applications are subject to change based on evalua-
tions of the proposed treatment levels, treatment processes
and site specific conditions as they relate to the protection
of the environment and public health.

Persons desiring a public meeting regarding these applica-
tions should submit a written request to the Chief Clerk of
the Texas Natural Resource Conservation Commission,
P.0O. Box 13087, Austin, Texas 78711. The request should
contain the name, mailing address, and phone number of
the person making the request; and the reason a public
meeting is desired. The deadline for submitting this re-
quest is 30 days from the date which the application was
posted for public review.

Information concerning these applications may be obtained
by contacting the Texas Natural Resource Conservation
Commission, P.O. Box 13087, Austin, Texas 78711, (512)
463-7898.

Agronomic Management Group/Oscar Renda Contracting,
Inc.; located cn Massey Road, approximately ten miles
southeast to the City of Grandbury, Hood County, and on
the Brazos River; new beneficial sludge use site; 710667.

Organic Land Management, Inc.; located approximately 17
mules south on State Highway 21, on the north side of the
highway from the junction of State Highway 21 and State
Highway 71 in Bastrop County; new beneficial sludge use
site, 710670.

Issued in Austin, Texas, on November 15, 1993.

TRD-9332155 Gloria A Vasquez

Chief Clerk
Texas Natural Resource Conservation
Commission

Filed. November 15, 1993
¢ ¢ ¢

Public Utility Commission of Texas

Notice of Intent to File Pursuant to
Public Utility Commission Substantive
Rule 23.27°

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application for
expedited review of an amendment to an approved cus-
tomer specific contract pursuant to Public Utility Commis-
sion Substantive Rule 23.27 for GTECH Corporation and
the State of Texas Lottery Network.

Tariff Title and Number. Application of Southwestern
Bell Telephone Company for Approval of an Amendment
to an Approved Customer Specific Contract for GTECH
Corporation Pursuant to Public Utility Commission Sub-
stantive Rule 23.27. Tariff Control Number 12487.

The Application. Southwestern Bell Telephone Company
is requesting approval of an amendment to an approved
customer specific contract for GTECH Corporation. The
customized service is being offered on a statewide basis
from one location per LATA,

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0256, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on November 15, 1993.

TRD-9332189 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: November 16, 1993

¢ ¢ ¢
The University of Texas System
Request for Proposals

The University of Texas Medical Branch at Galveston
(UTMB) requests, pursuant to the provisions of Texas
Civil Statutes, Article 6252-11C the submission of propos-
als leading to the award of a contract for an Employer
Commute Option Program. The principal objective of the
Contract is to develop an Employer Commute Option
(ECO) Program that will enable UTMB to meet the re-
quired average passenger occupancy {APO) target of 141,
Federal and State guidelines require the employers of over
400 employees have a compliance plan submitted by May
15, 1994, and that compliance be demonstrated by May
15, 1996. Further guidelines require that a maintenance
plan be developed and that compliance continue to be
demonstrated no less than once every two years.

The awarded firm will be responsible for completing the
project phase(s) which are awarded to the firm and may, at
UTMB'’s request, manage the entire project. The awarded
firm will also be responsible that the ECO Program meets
all Federal and State regulations and guidelines and be
accepted and approved by all Federal and State authorities.

Respondents must be regularly engaged in the business of
developing an ECO Program.

UTMB reserves the right to accept or reject any or all
proposals. The proposals submitted will be the basis for
contract negotiation and the representations made therein
will be binding on Respondent.
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Selected Respondents may be requested to conduct an on-
site presentation, at their expense, to clarify and expand
upon items provided in their proposals. The consulting
group awarded a contract, if any, will be the Respondent
whose proposal conforming to this request, is deemed to
be the most advantageous by UTMB, Factors in awarding
a contract will include, but not limited to, demonstrated
competence and experience in conducting and developing
an ECO Program that will meet Federal and State guide-
lines, proposed project time table, and reasonableness in
the overall cost. Proposals must remain valid for accep-
tance and may not be withdrawn for a period of 90 days
after the proposal closing ‘date.

An original and five copies of the full proposal must be
submitted to UTMB prior to 3:00 p.m., Friday, December
17, 1993. Proposals received thereafter will not be consid-
ered and will be returned unopened. Proposals must be
sent to the address indicated below.

All Respondents interested in submitting a bid are advised
to attend a Pre-Submittal Conference and Site Inspection
to be held at UTMB. The conference and site inspection
will begin at 10:00 a.m. on December 2, 1993 in the
Department of Auxiliary Enterprises located on Ninth
Street, Gail Borden Building, Room G-32, Galveston,
Texas 77555.

For further information or to obtain a complete proposal
package (RFP Number 4-9), contact Kyle Barton, Senior
Procurement Officer, The University of Texas Medical
Branch at Galveston, Administration Annex Building,
Suite 3. 202, 301 University Boulevard, Galveston, Texas
77555-0105, (409) 772-2262.

Issued in Austin, Texas, on November 15, 1993.

TRD-9332125 Arthur H. Dilly
Executive Secretary to the Board
The University of Texas System

Filed: November 15, 1993
] ¢ ]

The University of Texas Medical Branch at Galveston
(UTMB) requests, pursuant to the provisions of Texas
Civil Statutes, Article 6252-11C the submission of propos-
als leading to the award of a contract for a Library Cost
Analysis Study, in compliance with OMB Circular A-21.
UTMB’s objective for this project is to utilize the data
obtained from the Study to negotiate an indirect overhead
rate with the Department of Health and Human Services
(DHHS) that will be applied to Federal Contracts and
Grants for fiscal years 1995 and beyond.

The awarded firm will be responsible for completing the
project phase(s) which are awarded to the firm and may, at
UTMB’s request, participate in the indirect overhead cost
negotiations with DHHS. The awarded firm will also be
responsible to implement the recommended and approved
corrective action.

Respondents must be regularly engaged in the business of
conducting Library Cost Analysis Study in an academ-
ic/healthcare environment.

UTMB reserves the right to accept or reject any or all
proposals. The proposals submitted will be the basis for
contract negotiation and the representations made therein
will be binding on Respondent.

Selected Respondents may be requested to conduct an on-
site presentation, at their expense, to clarify and expand
upon items provided in their proposals. The consulting
group awarded a contract, if any, will be the Respondent
whose proposal conforming to this request, is deemed to
be the most advantageous by UTMB. Factors in awarding
a contract will include, but not limited to, demonstrated
competence and experience in conducting Library Cost
Analysis Studies according to OMB Circular A-21 rules
and regulations, written approval by DHHS Office of
Procurement and Assistance Financial Management of the
Consultant's Library survey methodology. proposed pro-
ject time table and the expectation of UTMB involvement,
and reasonableness in the overall cost. Proposals must
remain valid for acceptance and may not be withdrawn for
a period of 90 days after the proposal closing date.

An original and five copies of the full proposal must be
submitted to UTMB prior to 3:00 p.m., Thursday, Decem-
ber 9, 1993. Proposals received thereafter will not be
considered and will be returned unopened. Proposals must
be sent to the address indicated below.

For further information or to obtain a complete proposal
package (RFP Number 4-8), contact Kyle Barton, Senior
Procurement Officer, The University of Texas Medical
Branch at Galveston, Administration Annex Building,
Suite 3. 202, 301 University Boulevard, Galveston, Texas
77555-0105, (409) 772-2262.

Issued in Austin, Texas, on November 15, 1993.

TRD-9332126 Arthur H. Dilly
Executive Secretary to the Board
The University of Texas System

Filed: November 15, 1993
¢ ¢
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1993 Publication Schedule for the Texas Register

Listed below are the deadline dates for the October-December 1993 issues of the Texas Register. Because of printing schedules, material received
afier the deadline for an issue cannot be published until the next issue. Generally, deadlines lor a Tuesday edition ol the Texas Register are
Wednesday and Thursday of the week preceding publication, and deadiines for a Friday edition are Monday and Tuesday of the week of
publication. No issues will be published on July 30, November 5, November 30, and December 28. A asterisk beside a publication date indicates

that the deadlines have been moved because of state holidays.

FOR ISSUE PUBLISHED ON

ALL COPY EXCEPT NOTICES
OF OPEN MEETINGS BY 10
AM.

ALL NOTICES OF OPEN
MEETINGS 8Y 10 AM.

81 Tuesday, Oclober 26

Wednesday Oc!ober 20

82 Friday, October 29
83 Tuesday, November 2

Monday Octobe: 25
Wednesday, October 27

Thursday, October 21

Tuesday, Octobet 26
Thursday, October 28

Friday, November 5

NO ISSUE PUBLISHED

84 Tuesday. November 9
05 Friday. November 12

Wednesday. November 3
Monday, November 8

Thursday, November 4
Tuesday, November 9

86 Tuesday, November 16

Wednesday, November 10

Thursday, November 11

87 Friday, November 19

88 Tuosday. November 23

Monday. November 15

Wednesday. Novmber 17

Tuesday. November 16

Thursday. November 18

89 Friday, November 26

Monday, November 22

Tuesday, November 23

Tuesday, November 30
90 Friday, December 3

NO ISSUE PUBLISHED
Monday, November 29

Tuesday, November 30

91 Tuesday, Dacember 7

Wednesday, December 1

Thursday, December 2

92 Friday, Decembet lo

: <] Tuesday. Deeember 14

Monday, December 6
Wednesday, December 8

64 Friday, December 17

Tuesday, December 7
Thursday, December 9

Monday, December 13

Tuesday, Decembe: 14

95 Tuesday, December 21
96 Friday, December 24

Wednesday, December 15
Monday, December 20

Thuwsday, Becember 16
Tuesday, December 21

Tuesday, December 28

NO ISSUE PUBLISHED




Please use this form to order a subscription to the Texas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
requested. Each copy of a back issueis $5 including postage. You may use your Mastercard or
Visa to purchase back issues or subscription services. To order by credit card, please call the
Texas Register at (512) 463-5561. All purchases made by credit card will be subject to an
additional 2.1% service charge. Fore more information, please write to the Texas Register, P.O.
Box 13824, Austin, TX 78711-3824 or call (512) 463-5561.

| Change of Address 1 Back Issues Requested

(Please print) (Please specify dates)

DYE S 7 | want to learn about the latest changes in Texas
regulations that may affect the daily operation of my business. Please
begin my subscription to the Texas Register today.

AATESS .ceeereeeeeeeeecensacensesensassscssssnsessnssseseasnsmessssssssmsnss e ne s s eseseesee e

I would like my subscription to be the Q printed Q electronic version.
I'm enclosing payment for O 1 year Q 6 months O 7 week trial
7 week trial subscription not awailable for electronic subscriptions.
Bill me for Q1 year O 6 months

. Cost of a subscription is $90 eatjiy or $70 for six months for the electronic version. Cost for the printed version
is $95 yearly or $75 for six mom¥:s. fial subscriptions cost $14. Please make checks payable to the Secretary of
State. Subscription fees will not be refunded. Do not use this form 1o renew subscriptions. F¥etum to Texas Regrster,
P.O. Box 13824 Austin, TX 78711-3824. For more informatiors, please call (512) 463-5561.
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