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Emergency Sections

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it determines
that such action is necessary for the public health, safety, or welfare of this state. The section may become effective
immediately upon filing with the Texas Register, or on a stated date less than 20 days after filing, for no more than
120 days. The emergency action is renewable once for no more than 60 days.

Symbology in amended emergency sections. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part V. Texas State Board
of Dental Examiners

Chapter 109. Conduct

Infection Control
e 22 TAC §109.222

The Texas State Board of Dental Examiners
adopts on an emergency basis an amend-
ment lo §109.222()), concerning infection
control.

The Board finds that there is an imminent
peril to the public health safety or welfare due
fo the threat of infection, especially of hepati-
tis A, B and C, tuberculosis and HIV, being
passed from infected denal laboratory work-
ers 1o dental health care workers and dental
patients through the dental prostheses manu-
factured, repaired, or handled in unsanitary
conditions or by infectious laboratory workers.
Currently, dental laboratories are subject to
regulations have largely minimzed this threat
to the public. The imminent effect of the North
American Free Trade Agreement (NAFTA)
will result in commerce with many dental la-
boratories not subject to OSHA regulation
and not in compliance with such regulation

Further, Mexico has a much higher rate of
infection for Hepalitis A, B, and C and tuber-
culosis than does the State of Texas. Trans-
mission of dental prostheses in an manner
not in compliance with OSHA regulations
which have been manufactured, repaired, or
handled under conditions not in compliance
with OSHA guidelines represents a significant
risk of infection to dental health care workers
and ther patienls. Under the terms of
NAFTA, failwe to enact regulation by January
1, 1994, may preciude new regulations on
this subject. The Board was unaware of and
did not anticipate such a regulatory deadhne
applicable to State licensing and regulalory
agencies, nor is the Board aware of any rea-
son it should have aware of such an aspect ot
the NAFTA. The Board was made aware of
this deadline at its meeting on November 20,
1993 In order to reduce this threat and to
ensure the existence of regulalory measures
to reduce this threat # was necessary for the
Board to adopt an emergency rule

The amendment is adopted on an emergency
basis under the Texas Government Code,
§2001.034; Texas Cwil Statutes, Aricle
4551d(c), and Article 45511, which the Texas
State Board of Dental Examiners with the
authority to adopt and enforce such rules and
regulations not inconsistent with the laws of
the state as may be necessary for the perfor-
mance of its duties, and/or to ensure compli-
ance with the slate laws relating to the
practice of dentistry to protect the public
health and salety

& Emergency Sections

December 3, 1993

§109 222 Required Sterilization and Disin-
fection.

(a)-(h) (No change)

(i) When it is necessary to return
items (including, but not limited to, im-
pressions, bites, working casts, prosthetic
appliances or devices) to a dental office
from a dental laboratory which item has
been fabricated or repaired, those items
that have been potentially contaminated
shall be rendered non-biohazardous. Be-
fore return to the dentist by the dental
laboratory or technician, the item must
be rendered non-biohazardous according
to established OSHA guidelines,

Issued in Austin, Texas, on November 23,
1993

TRD-9332594 C Thomas Camp

Executve Director
Texas State Board of
Dental Examiners

Effectve date November 23, 1993
Expiralion date. March 23, 1994

For further information, please call. (512)
463-6400

¢ ¢ ¢
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 13. CULTURAL
RESOURCES

Part IV. Texas Antiquities
Committee

Chapter 41. Practice and
Procedure

Memoranda of Understanding
* 13 TAC §41.15

The Texas Antiquities Committee (commit-
tee) proposes an amendment to §41.15, con-
cerning Memoranda of Understanding. The
amendment is necessary to ensure that fiscal
implications are consistently addressed by.
permit-specific MOU agreements and to
adopt a new Memorandum of Understanding
(MOU) into agency rules.

The proposed amendment is needed to en-
sure that cost-effective methods are used
during archeological data recovery excava-
tions conducted under the provisions of the
Antiquities Code of Texas. The amendment'
as proposed provides for the adoption of a
written memorandum of understanding
pertaining to the scope and estimated cost of
data recovery excavations before such work
commences.

The proposed amendment also adopts by
rule a Memorandum 'of Understanding be-
tween the committee and the Texas Water
Development Board. Under the provisions of
the MOU, one annual antiquities permit is
issued by the committee for each calendar
year that the agreement is in etiect. The
agreement allows multiple archaeological
surveys lo be conducted under one antiqui-
ties permit per year for projects constructed
with financial assistance from the Texas Wa-
ter Development Board.

Dr. James E. Bruseth, deputy slate historic
preservation officer, has determined that for
the first tive-year period the rule is in effect
there will be fiscal implications for state gov-
ernment, but not for local government as a
result of enforcing or administering the sec-
tions. The fiscal impact to state government
will be cost savings recovered from the re-
duced number of administrative reviews nec-
essary for permit applications submitted on a
project by project basis. An average of 30
projects per year may be conducted by state
agencies under antiquities permit at the ap-
proximate cost of $200 per permit. The issu-
ance of one annual antiquities permit for the
Texas Water Development Board effects an
approximate savings of $5,800 per year.

Dr. Bruseth also has determined that for each
year of the first five year period the section is
in effect the public benefit anticipated as a
result of administering the rule wili be the
adoption of cost-effective methods for
archeological excavations located on public
property conducted under permits issued by
the committee. Moreover, the proposed sec-
tion will help all parties to agree on the scope
and cost of archeological data recovery exca-
vations. The proposed adoption of an MOU
between the committee and the Texas Water
Development Board benefits the public by
eliminating duphcative antiquities permit ap-
plication procedures and reducing agency ad-
menistrative  review  costs  approximately
$5,800 per year. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed.

Comments on the proposal may be submitted
to Dr. James E. Bruseth, Deputy Stale His-
toric Preservation Officer, Texas Historical
Commission, Depariment of Antiquiies Pro-
tection, P. O. Box 12276, Austin, Texas
78711.

The amendment is proposed under the Natu-
ral Resources Code, Titie 9, Chapter 191
(revised by Senate Bill 231, 68th Legislature,
1983, and by House Bill 2056, 70th Legisla-
twe, 1987), §191.02, which provides the
Texas Antiquities Commitiee with authority to
promislgale rules and require contract or per-
mit conditions to reasonably effect the pur-
poses of Chapter 191.

Cross Reference-Title 9, Natural Resources
Code, Texas Water Code, Chapter 6, §6.104.

§41.15. Memoranda of Understanding.
(a) (No change)

(b) Primary Considerations and
Stipulations. All agreements are subject
to §§41.17, 4120, and 41.21 of this title
(relating to Issuance of Permits,
Archeological Permit Categories, and
Application for Archeological Permit).
Primary considerations in the develop-
ment of permit specific memoranda shali
include: the siguificance of the cultural
resource(s); the nature of the impact of
the project on the cultural resource(s);
and fiscally appropriate and cost-
effective means to mitigate the effect of
the project on the cuitural resource(s).
The memoranda will stipulate basic in-
formation related to the data recovery
program for each permitted project, in-

cluding but not limited to: the signifi-
cance of the area to be excavated; the
extent of the investigation; the methods
and techniques to be employed; the coor-
dination of the excavation with project
construction schedules; and the estimated
budget for all phases of work related to
the investigation, including artifact anal-
ysis and report production. The commit-
tee may also require a performance bond
to be posted prior to issuance of an antiq-
uvities permit. Memoranda of Under-
standing between the Texas Antiquities
Commiittee and the Texas Department of
Transportation and the Texas Water De-
velopment Board follow. [Memoranda of
Understanding. Memoranda of understand-
ing are mutual agreements entered into in
order to better implement programs and pol-
icies for the preservation of historical and
archeological resources. A memorandum of
understanding (MOU) is a formal mecha-
nism which fosters the joint review of the
impact of public projects and the improved
management of State Archeological Land-
marks (SALs). Increased coordination and
communication between agencies, and po-
litical subdivisions, ensures that historical
properties and archeological sites are given
full consideration in a uniform and timely
manner.]

(1) (No change.)

(2) Texas Water Development
Board (TWDB) [Future adoption of memo-
randa of understanding. The committee
may, at a later date, adopt by rule memo-
randa of understanding with additional state
agencies, federal agencies, and/or political
subdivisions of the State of Texas to better
implement programs and policies for the
preservation of historic properties and
archeological resources situated on public
lands].

(A) Responsibilities. In a
systematic manner, TWDB will conduct
surveys for all types of archeological sites
on lands belonging to or controlled by
any county, city or other political subdi-
vision of the State of Texas which may be
impacted by proposed development pro-
jects that are funded in whole or in part
by TWDB. Where appropriate, all sur-
veys shall consist of pedestrian surveys
and sample subsurface probing (either

¢ Proposed Sections

December 3, 1993

18 TexReg 8839



shovel or mechanical testing, as appro-
priate) of proposed construction or devel-
opment areas that may yield evidence of
cultural resources (both historic and pre-
historic), including areas that may re-
ceive direct impact from construction
traffic.

(i) TWDB shall comply
with requirements for a principal investi-
gator as listed in §41.5 of this title (re-
lated to Definitions). Each individual, as
principal investigator, shall be involved
in at least 25% of the field investigation
performed under the agreement.

(i) TWDB’s staff ar-
cheologists will send the Department of
Antiquities Protection (DAP) advauce
written notification of the following activ-
ities: proposed reconnaissance, 100% pe-
destrian  surveys  and/or  sample
subsurface probing investigations. The
notification letters shall include informa-
tion on the type of project development
proposed to receive TWDB financial as-
sistance, the kind of archeological investi-
gation proposed, the  principal
investigator or co-principal investigators
intending to conduct the investigation,
and the expected dates of the field work.

(iii) TWDB staff arche-
ologists will send DAP & report within 30
days of the completion of each investiga-
tion, notifying DAP of the findings of the
investigation. The report shall contain in-
formation on the basic scope of the work,
findings, a project map showing any cul-
tural site locations recorded, copies of all
State Site Survey forms, a project devel-
opment clearance request where appro-
priate, and any recommendations for
further work. The report should conform
with  the guidelines for repori
preparation of the Council of Texas Ar-
cheologists. In cases where the scope
and/or results of a particular investiga-
tion warrant a comparatively lengthy re-
port requiring more than 30 days to
prepare, TWDB staff archeologists will
send a brief interim report notifying DAP
of the findings of the investigation and
proposed dates for the completion and
submittal of the final report to DAP.

(iv) DAP is responsible
for responding to the repert or the in-
terim report, as appropriate, within 30
days of receipt of such report.

(v) For projects involv-
ing federal funds, TWDB field investiga-
tions will be conducted, where applicable,
in a manner consistent with the National
Historic Preservation Act, §106, the Sec-
retary of the Interior’s Guidelines on Ar-
cheology and Historic Preservation; the
Regulations of the Advisory Council on
Historic Preservation (36 Code of Federal
Regulations Part 800), and the Antiqui-
ties Code of Texas.

18 TexReg 8840
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(vi) A draft annual re-
port summarizing the past calendar
year's investigations under each yearly
permit will be submitted to DAP by April
1 of the following year. Each project in-
vestigation report within the annual re-
port will be concise, but informative, and
include the same fevels of data required
under the provisions of §41.24 of this title
(related to  Reports Relating to
Archeological Permits).

(vii) Once the draft an-
nual report is approved by DAP, TWDB
will submit 20 copies of the final annual
report to DAP no later than 90 days after
TWDB has received DAP’s approval of
the draft report. The final annual report
should be in a form that conforms to
§41.24(a) of this title (related to Reports
Relating to Archeological Permits).

(viii) Copies of field
notes, maps, sketches, and daily logs, as
appropriate, will be submitted to DAP
along with the annual report. Where du-
plicates are impractical, originals may be
submitted for microfilming. Upon com-
pletion of microfilming, originals will be
returned to TWDB.

(ix)  During preserva-
tion, analysis, and report preparation or
until further notice by DAP, artifacts,
field notes, and other data gathered dur-
ing investigations will be kept temporar-
ily at the TWDB, Upon completion of
annual reports, the same artifacts, field
notes, and other data will be placed in a
permanent curatorial repository at the
Texas Archeological Research Labora-
tory, The University of Texas at Austin,
or other DAP-approved repository, at no
cost to the TWDB.

(x) Should the staff ar-
chaeologist positions at the TWDB be
eliminated, TWDB remains responsible
for contracting with an individual who
meets the requirements of §41.15(2)(A)(1)
of this title (related to Memoranda of
Understanding Responsibilities), to serve
as principal investigator to complete the
year-end report to the DAP.

(xi) The TWDB and/or
its applicants for financial assistance may
find that a particular project is so exten-
sive or under such constraints of time
and need that it is more efficient and
effective for the archeological or related
investigations to be conducted by a quali-
fied archeologist under contract to the
applicant. In such instances, the investi-
gations will require a project specific An-
tiquities Permit to be obtained by the
contracting archeologist.

(xii) The following gen-
eral procedures shall apply for investiga-
tion of all projects, including but not
limited to the construction of water treat-
ment and storage facilities, wastewater

and sludge treatment and disposal facili-
ties, water distribution and wastewater
collection facilities, flood control modifi-
cations, municipal solid waste facilities,
and reservoirs proposed to receive finan-
cial assistance from TWDB. Subject to
those exceptions outlined below, the com-
plete project will be investigated.

(I) Archival research
will be conducted at the Texas
Archeological Research Laboratory, The
University of Texas at Austin, and other
facilities, as appropriate, to deterntine
what cultural resources have been previ-
ously recorded in the vicinity of ali pro-
posed project construction areas. If the
project can be shown to be in areas
which have been extensively disturbed by
previous development and/or unlikely to
contain infact or significant cultural re-
sources, then, based upon this initial re-
view and information provided by the
applicant for financial assistance, TWDB
may request the DAP to allow the project
to proceed to construction without fur-
ther investigation,

(1)  When field inves-
tigations are determined to be necessary
by TWDB or stipulated by DAP review,
the field methodology shall include pedes-
trian survey of all project areas unless
preliminary inspection determines that a
particular project area has been substan-
tially altered or is physiographically situ-
ated such that it appears highly unlikely
that significant cultural resources occur
in the area. Appropriate to the type of
project and location, TWDB archeolo-
gists may undertake limited subsurface
probing in the form of mechanical or
shovel testing in order to identify and/or
evaluate buried cultural remains. When
field investigations reveal that no signifi-
cant cultural resources are located in the
proposed project areas and, in the opin-
ion of the principal investigator, no dam-
age to significant cultural resources is
anticipated, as reflected in a written re-
port to DAP, the project implementation
will be allowed to proceed, subject to
DAP concurrence with the recommenda-
tion under §41.152)(A)(iv) of this title
(related to Memoranda of Understanding
Responsibilities). In cases where historic
and/or prehistoric cultural resources are
found in the vicinity of proposed con-
struction areas, the principal investigator
will assess the significance of the re-
sources and make recommendations for
avoidance, testing, or mitigation of poten-
tially significant resources, as appropri-
ate, in the reports on the investigations.
Decisions will be based upon the need to
conserve cultural resources without un-
duly delaying the progress of project im-
plementation.




(vit) TWDB will ensure
that it does not release funds for political
subdivision construction prior to disposi-
tion, or formally agreed to disposition, of
archeological and/or historical resources
in accordance with DAP-approved re-
ports referenced in §41.15(2)(A)Giii), (iv),
{v) and (xi) of this title (relating to Mem-
oranda of Understanding Responsibili-
ties). Conditions of the TWDB financial
assistance will provide, consistent with
§41.11 of this title (related to Discovery
of Potential Landmark During Constiruc-
tion), that if an archeological site is dis-
covered during project implementation,
work will cease in the area of the discov-
ery, the site will be protected, and the
discovery will be reported immediately to
the Texas Historical Commission.

(xiv) Any member or
agent of DAP may, with timely notice to
TWDB, inspect TWDB investigations in
progress subject to the provisions of the
MQOU and the yearly permit issued to
TWDB by DAP.

(xv)  Said yearly permit
is authorization for reconnaissance and
100% pedestrian survey and/or limited
subsurface probing of areas of less than
300 acres when one TWDB staff archeol-
ogist is to conduct the investigation.
When investigations of areas greater than
300 acres are proposed, TWDB shall con-
sult with DAP regarding the need for a
project specific permit. The investigation
of tracts larger than specified above may
require project-specific Antiquities Per-
mits regardless of whether the TWDB
has them performed by staff archeolo-
gists or by contract with other qualified
archeologists. The above limitations do
not apply to proposed pipeline or other
linear construction projects wherein the
total area to be examined may cumula-
tively exceed the acreage limitations.

(vvi)  Advanced
archeological investigations such  as
archeological  festing or  mitigative
archeological excavations are not covered
under the yearly perntits, and any such
investigation deemed necessary by DAP
will require a project specific Antiquities
Permit,

(xvii) Al conditions
listed in the permit form remain uunal.
tered by these guidelines.

(B) Pernnts. Au Antiquities
Permit is to be issued for each calendar
year that this agreement is in effect with
the stipulation that the responsibifities as
outlined above are to be observed. Fail-
ure to comply with the provisions of this
MOU could result in cancellation of the
yearly permits at the discretion of DAP.
The results of the investigations will be
evaluated at the end of each permit

period. A new permit will be automati-
cally issued to TWDB by DAP by Janu-
ary 15 of each calendar year, assuming
all conditions of the previous permit and
this MOU have been met.

(C)y Term. This Memoran-
dum of Understanding will remain in full
force and effect until canceled by the
written notice of either party. The MOU
may be amended by mutual written
agreement between TWDB and DAP.

(3) Future adoption of memo-
randa of understanding, The committee
may, at a later date, adopt by rule memo-
randa of understanding with additional
state agencies, federal agencies, and/or
political subdivisions of the State of
Texas to better implement programs and
policies for the preservation of historic
properties and archeological resources
situated on public lands.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
focund to be within the agency’s authority to
adopt

Issued w~ Austin, Texas, on November 23,
1993

TRD-9332667 Mark H Denton
Certitying Official
' Texas Antiquities

Commitiee
Proposed date of adoption January 18, 1994

For further nformation, please call (512)

463-6096

L4 ¢ 4
TITLE 16. ECONOMIC
REGULATION

Part I. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Subchapter DD. Vehicle Stor-
age Facilities

e 16 TAC §5.907

The Railroad Cormmission of Texas proposes
an amendment to §5 907 concerming respon-
sibiities of a vehicle storage facility licensee
with respect to slorage requrements The
proposed amendment clanfies generally the
responsibilities of a vehicle storage facility
operator The proposed amendment clearly
defines storage requirements of a vehicle
storage facility operator, which include rea-
sonable efforts to prevent theft of the vehicle
or its contents, and distinguishes such efforts
fiom conduct that constitutes preservation of
a stored vehicle, as defined in §5 902 of this
title (relating to Defimtions)

Jackye Greenlee, assistant director-Central
QOperations, has deiermined that, for the first
five year period the rule as proposed will be
n effect, there wil be no fiscal implications for

state or local governments or small
businesses as a result of enforcing or admin-
istering the rule.

Barbara H Owens, hearings examiner, has
determined that for each year of the first five
years the amendment is in effecl, the public
benefit anticipated as a result of administer-
ing the rule as proposed will be clarification ot
the distinction between conduct which is in-
cluded in the fee for storage of a vehicle, as
specified in §5 919(c) of this title (relating to
Technical Requirements-Storage
Fees/Charges), and what conduct may be
included in any fee charged for "preserva-
tion,” as specified in §5919(b) of this title
(relating to Technical Requirements-Storage
Fees/Charges). There will be no effect on
small businesses There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Barbara H. Owens, Hearings Examiner,
Legal Division, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas
78711-2967 Comments will be accepied for
30 days after publication in the Texas Regis-
ter

The amendment 1s proposed under Texas
Civil Statutes, Article 6687-9a, §4(b), which
require the commission to adopt rules estab-
hshing requirements for the licensing: ot per-
sons to operate vehicle storage facilities to
ensure that hcensed storage facilities main-
tain adequate standards for the care of stored
vehicles.

The following article is affected by this rule:
§5 907-Texas Cwvil Statutes, Article 6687-3a

§5.907.  Responsibilities of the Licens-
ee-Storage Requirements.

[

(a) No vehicle may be stored or
kept at any licensed storage facility unless it
1s kept 1nside the fenced or enclosed area at
all times For purposes of this subsection,
enclosed shall mean inside a building. A
vehicle accepted for storage in a facility
must be secured to prevent theft of the
vehicle or its contents, including but not
limited to locking doors, closing windows
and hatchbacks, and raising or covering
convertible tops.

(b)-(c) (No change.)

(d) A one-time fee of $10 may be
charged for preservation of a stored vehi-
cle, as defined in §5.902 of this title (re-
lating to definitions). If doors or windows
are broken or inoperative and require the
use of materials such as plastic or canvas
tarpaulins, such materials must be used to
ensure the preservation of the stored vehi-
cle. If the vehicle storage facility operator
charges a fee for preservation, the writ-
ten bill for services must specify the exact
conduct included in that fee and the
date(s) when such conduct occurred.

(&) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
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found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332606 Mary Ross McDonald
- Assistant Director, Legal
Division-Gas Ulllities/LP
Gas
Rallroad Commission of

Texas

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
463-7095

¢ L4 ¢
TITLE 22. EXAMINING
BOARDS

Part V. Texas State Board
of Dental Examiners

Chapter 101. Dental Licensure

* 22 TAC §10L7

The Texas State Board of Dental Examiners
(TSBDE) proposes an amendment to §101.7,
concerning Licensure by Credential-Dentists
Rule 1017 states that the TSBDE may li-
cense applicants by credentials, without ex-
amination, who meet all TSBDE and State of
Texas minimum applicant requirements and
general licensure qualifications and all criteria
as stated.

C. Thomas Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be to allow in-
creased access 1o dental licensure thereby
increasing access to dental care to the peo-
ple of Texas. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are requrred to comply
with the section as proposed

Comments on the proposal may be submitted
to Mei Ling Clendennen, Texas State Board
of Dental Examiners, 333 Guadalupe, Tower
3, Suite 3800, Austin, Texas 78701.

The amendment is proposed under Texas
Civil Statutes, Article 4545a, which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties; and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

The articles affected by this proposed amend-
ment are: Articles 4545, 4544, and 4547a.

§101.7. Licensure by Credentials-Den-
tists. The Texas State Board of Dental
Examiners (TSBDE) may license applicants

by credentials in its discretion, on a case-
by-case basis, without examination, who
meet all TSBDE and State of Texas mini-
mum applicant requirements and general li-
censure qualifications and all of the
following criteria and requirements, which
shall include, but shall not be limited in all
instances to, the following criteria.

(1)-(7) (No change.)

(8) is not involved in litigation,
pending of otherwise, against the Texas
State Board of Dental Examiners, Each can-
didate for licensure by credentials must sub-
mit to the credentials review committee of
the Board the document and information as
required by this section, and other docu-
ments or information that may be requested,
to enable the committee to appropriately
evaluate an application and make a recom-
mendation to the Board for Board action
on the application. [The applicant shall
appear before the full Board prior to the
Board’s action on the application.] An ap-
plication for licensure by credentials must
be accompanied by a $200 application fee.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on November 23,
1993.

TRD-9332598 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
463-6400

¢ ¢ ¢

Chapter 115. Extension of
Duties of Auxiliary
Personnel-Dental Hygiene

Dental Hygiene Advisory
Committee-Purpose and
Composition

e 22 TAC §115.20

The Texas State Board of Dental Examiners
(TSBDE) proposes new §115.20, concerning
Dental Hygiene Advisory Committee-Pur-
pose and Composition. Rule 115.20 states
the Dental Hygiene Advisory Committee is
established pursuant to Texas Civil Statutes,
Article 4551e, for the purpose of advising
TSBDE on matters relating to dental hygiene.
That TSBDE shall annually evaluate the
Committee’s work; that the Commitlee shall
elect from among its members a presiding
officer who shall report toc TSBDE. The Com-
mittee shall be composed of a balanced rep-
resentation of members of the dental hygiene
profession and consumers of services pro-
vided by the profession pursuant to Texas
Civil Statutes, Article 6252-33.

C. Thomas Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Camp also has determined that for each
year of the first five years the section is in .
effect the public benefit anticipated as a result
of enforcing the section will be to bring the
agency into compliance with Senate Bill 383
as passed by the Legislature and identified in
Texas Civil Stalutes, Arlicle 6252-33. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed.

Comm snts on the proposal may be submitted
to Mei Ling Clendennen, Texas State Board
of Dental Examiners, 333 Guadalupe, Tower
3, Suite 3800, Austin, Texas 78711, (512)
463-6400.

The new seclion is proposed under Texas
Civil Statutes, Article 4551e and Arlicle
6252-33, which provide the Texas State
Board of Dental Examiners with the authorty
to adopt and enforce such rules and regula-
tions not inconsistent with the laws of the
state as may be necessary for the perfor-
mance of its duties; and/or to ensure compli-
ance with the state laws relating io the
practice of denlistry to prolect the pubiic
health and safety.

The article affected by this proposed new
seciion is: Arlicle 4551e.

§115.20. Dental Hygicne Advisory Commit-
tee-Purpose and Composition.

(a) The Dental Hygiene Advisory
Committee is established pursuant to Texas
Civil Statutes, Article 4551e, §4A, for the
purpose of advising the Board on matters
relating to dental hygiene. The Committee
shall be comprised of a balanced representa-
tion between members of the dental hygiene
profession and consumers of services pro-
vided by the profession, pursuant to Texas
Civil Statutes, Article 6252-33. This bal-
ance shall be achieved through voluntary
action of current members of through Board
action in order to achieve the required rep-
resentation.

(b) The Board shall annually evalu-
ate the Committee’s work, its usefulness,
and the costs related to the Committee's
work to include agency staff time in support
of the Committee’s activities. Reimburse-
ment of costs shall be determined as set out
in the General Appropriations Act and un-
der Texas Civil Statutes, Article 455le,
§4A.

(c) The Committee shall elect from
among its members a presiding officer who
shall report to the Board on Committee
activities as may be required, but no less
often than annually at or following the May
schedule for Committee appointments and
review. This report shall coincide with the
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Board’s annual evaluation of the Commit-
tee’s work.

(d) The Committee is abolished on
May 1 of the third year following adoption
of these rules unless the Board affirmatively
votes prior to that date to continue the
existence of the Committee.

' This agency hereby certifies that the proposal

has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993

TRD-9332593 C. Thomas Camp

Executive Director
Texas State Board of
Demntal Examiners

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
463-6400

L 4 * ¢

Part XI. Board of Nurse
Examiners

Chapter 213. Practice and
Procedure

* 22 TAC §213.32

The Board of Nurse Examiners proposes new
§213.32 concerning instructions and cross
references for use with Section 213. At the
November 17, 1993, meeting of the Board of
Nurse Examiners, the repeal and new section
of 213 was adopted. However, the Board felt
that comments made during their discussion
of the adoption of this section did necessitate
the addition of a new rule to assist the peti-
tioner and/or licensee. The new section is
being proposed as a result of those com-
ments received.

Louise Waddill, Ph.D., RN., executive direc-
tor, has determined that for the first five-year
period the section is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the section.

Ms. Waddill also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be to provide the
pettioner or licensee with information regard-
ing their opportunities for access and exer-
cise to optiens available to facilitate their use
with the nursing practice act and Board's
rules. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Louise Waddill, Ph.D., R.N., Executive Di-
rector, Board of Nurse Examiners, Box
140466, Austin, Texas 78714.

The new section is proposed under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au-
thority to make and enforce all rules and
regulations necessary for the performance of

its duties and conducting of proceedings be-
fore it.

§213.32. Instructions and Cross References
for Use with Section 213. Sections
213.1-213.31 of this title (relating to Defini-
tions, Construction, Pleading, Representa-
tion, Appearance, Agreements in Writing,
Final Disposition, Filing of Documents,
Computation of Time, Notice and Service,
Motion for Continuance, Witness Fees and
Expenses, Complaint Investigation and Dis-
position, Preliminary Notice to Respondent
in Disciplinary Matters, Commencement of
Disciplinary Proceedings, Respondent’s An-
swer in a Disciplinary Matter, Discovery,
Depositions, Subpoenas, Informal Proceed-
ings, Agreed Disposition, Hearing Proce-
dure, Decision of the Board, Rescission of
Probation, Administrative Hearings, Sched-
ule of Sanctions, Monitoring, Reissuance of
a License, Licensure of Persons with Crimi-
nal Convictions, Licensure of Persons with
Disability/Illness or Intemperate Use, and
Declaratory Order of Eligibility for Licen-
sure), set forth the mechanisms for the eligi-
bility petitioner or the licensee to use in
making or defending a complaint or request
or obtaining information in relation to a
complaint or request before the Board of
Nurse Examiners. For example, petiticners
or licensees have the right to request infor-
mation in the Board’s possession, including
information favorable to petitioner or li-
censee, and the option to be represented by
an attorney at their own expense. The fol-
lowing list of references sets out these
rights and options in more detail. Persons
with matters before the Board should famil-
iarize themselves with the following provi-
sions®

(1) Article 4524A-Records of
Complainis;

(2) Artcle 4524B-Complaint
Investigation and Disposition;

(3) Artcle 4524C~Infornial Pro-
ceedings;

(4) Article 4524D-Monitoring
of Licensees;

(5) Artcle 4525-Disciplinary
Proceedings, including Grounds for Disci-
pline;

(6) Article 4525.1-Penalties and
Sanctions;

(7) Article
and Investigation,

(8) Article 4525.3-Agreed Dis-

4525.2-Complaint

position;

(9) Article 4525 4-Rights of a
Registered Nurse,

(10) Article 4525.5-Initiaticn of
Formal Charges,

(11) Article 4525 6-Hearings,

(12) Article 4525e-Temporary
Suspension of License;

(13) Rule 217.11-Standards of
Professional Nursing;

(14) Rule 217 13-Unprofes-
sional Conduct Rules, and

(15) Rule 213-Practice and Pro-
cedure Rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority 10
adopt.

Issued in Austin, Texas, on November 23,
1993

TRD-9332678 Louise Waddill, PhD, RN

Executive Director
Board of Nurse Exammners

Proposed date of adoption January 11, 1994

For further information, please call: (512)
835-8650

L4 ¢ ¢

Part XXII. Texas State
Board of Public
Accountancy

Chapter 501. Professional
Conduct

General Provisions
e 22 TAC §501.2

The Texas State Board of Public Accoun-
tancy proposes an amendment to §501 2 (re-
lating to Definttions) concerning advertising
and the practice of accounting.

The proposed amendment redefines adver-
tisement to comply with Edenfield, et al v.
Fane, 113 Supreme Court 1792 (1933) and
clarifies what constitutes the practice of public
accountancy.

Wiliam Treacy, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr Treacy also has determined that for each
year of the first five years the section is In
effect the public benefit anticipated as a result
of enforcing the section will be a rule in con-
foomty with a United States Supreme Court
opivion, and a better understanding of the
term "practice of accounting.” There will be
no efiect on small busmesses. There is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to J Randel (Jerry) Hill, General Counsel,
333 Guadalupe Street, Tower I, Suite 900,
Austin, Texas 78701-3942

The amendment i1s proposed under Texas
Cwvil Statutes, Article 41a-1, §6(a) , which
provides the Texas State Board of Public
Accountancy with the authority to make such
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rules as may be necessary to carry in effect
the purposes of the law, and §21, which
states the reasons for disciplinary action by
the Board.

Cross reference to statute: Texas Civil Stat-
utes, Article 41a-1, §6 and §21.

§501.2. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Advertisement-A message which is
transmitted to multiple persons by, or at the
direction of, a certificate or registration
holder and which has reference to the avail-
ability of the certificate or license holder to
perform professional services. If messages
are transmitted orally or by any written or
electronic medium, they must be recorded,
transcribed, or otherwise retained for a
period of at least 36 months from the
date of the last transmission or use. Ad-
vertising that is informative and objective
is permitted. Such advertising shal! be in
good taste and be professionally digni-
fied. [preserved. The message must be in
identical form. In the case of transmissions
in written form (letter or postcard), saluta-
tions are considered a part of the message
and must be in identical form.]

Practice of public accountancy-The
offer to perform or performance by a person
holding himself out to the public as a certif-
icate or registration holder for a client or
potential client, or the performance by a
certificate or registration holder for a client
of a service involving the use of accounting,
attesting, or auditing skills. The phrase "ser-
vice involving the use of accounting, attest-
ing, or auditing skills” includes:

(A) the issuance of reports
on, or the preparation of, financial state-
ments~including historical or prospective
financial statements or any element
thereof;

(B) the furnishing of man-
agement or financial advisory or consulting
services[; and]-professional services in-
volving some combination of activities,
which are financial in nature, relating to
the determination of client objectives,
fact-finding, designation of problems or
opportunities, evaluation of alternatives,
formulation of proposed action, commu-
nication of results, implementation, and
follow-up which employ the certificate or
registration holder’s technical skills, edu-
cation, and experiences. Such services in-
clude, but are not limited to:

(i) compiling and/or re-
cording financial data;

(i) litigation support,
including testifying in a court of law or in
a public hearing;

(i) computer  system
design, selection, installation, implemen-
tation, and training;

(iv) sale, advice, or man-
agement of computer software;

(C) the preparation of tax re-
turns or the furnishing of advice or consul-
tation on tax matters; or

(D) when performed by a
person or practice unit licensed under the
[this] Act, the preparation of, or reporting
on, a financial statement when the financial
statemnent or report is to be used by an
investor[, ] (except for a report prepared for
internal use by the management of an orga-
nization), a third party, or a financial insti-
tution, or the preparation of a tax return if
the tax return is filed with a taxing author-
ity, as well as the supervision of those
activities.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332683 Willlam Treacy
Executive Director
Texas State Board of

Pubhic Accountancy

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
505-7066

¢ L4 ¢

Other Responsibilities and
Practices
* 22 TAC §501.40

The Texas Stale Board of Public Accoun-
tancy proposes an amendment to §501.40
(relating to Professional Conduct) concerning
licensing and registration requirements.

The proposed amendment clarifies the mean-
ing of the practice of public accountancy as it
affects licensing and registration require-
ments.

William Treacy, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or locai government as
a result of enforcing or administering the sec-
tion.

Mr Treacy also has determined that for each
year of the first five years the sections are in
eftect the public benefit anticipated as a result
of enforcing the amendment will be a clearer
understanding of public accounting rules.
There will be no eflect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submdted
to J. Randel (Jerry) Hill, General Counsel,

333 Guadalupe, Tower lll, Suite 900, Austin,
Texas 76701-3942.

The amendment is proposed under Texas
Civil Statutes, Aricle 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority o make such
rules as may be necessary 1o carry in effect
the pumposes of the law, and §21, which
states the reasons for disciplinary action by
the Board.

Cross reference to statute: Texas Civil Stal-
ules, Aricle 41a-1, §6 and §21.

$501.40. Licensing/Registration Require-
ments. A certificate or registration holder
must practice public accountancy as de-
fined in §501.2 of this tiile (relating to
Definitions) [perform accounting functions]
through an entity registered with the board
pursuant to the Public Accountancy Act,
§10. [Accounting functions include, but are
not limited to, the preparation of tax returns
or the furnishing of advice on tax matters,
bookkeeping services, the issuance of re-
ports on financial statements, the furnishing
of management advisory or consulting ser-
vices and the sale, advice, or management
of computer software which includes or
implies an expertise in accounting] Not
included, however, is a certificate or regis-
tration holder performing [accounting ser-
vices [as an employee, partner, or
shareholder of, and exclusively for:] involv-
ing the use of accounting, attesting, or
auditing skills:

(1) in his official capacity as
an employee of federal, state, or local gov-
ernmental entities; or

(2) as an employee, member,
partner, or shareholder of an entity [an
employer or firm] not offering such [ac-
counting] services to the public.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332684 Willam Treacy

Executive Director
Texas State Board of
Public Accountancy

Earliest possible date of adoption' January 3,
1994

For further information, please call: (512)
505-7066

¢ L4 L
* 22 TAC §501.43

The Texas State Board of Public Accoun-
fancy proposes an amendment to §501.43,
concerning Advertising.

The proposed amendment expands the lypes
of actions which are prohibited by this rule.

William Treacy, Executive Director, has de-
termined that for the first five-year period the
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rule is in effect there will be no fiscal implica-
tions for state or local government as a result
of enforcing or administering this rule.

Mr. Treacy also has determined that the pub-
lic benefit anticipated as a result of enforcing
the amendment will be increased protection
of the public by prohbiting certain types of
statements that may mislead or deceive the
consumers. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to J. Randel (Jerry) Hill, General Counsel,
333 Guadalupe, Tower lil, Suite 900, Austin,
Texas 78701-3942.

The amendment is proposed under Texas
Civil Statutes, Article 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
rules as may be necessary 10 cany in effect
the purposes of the law, and §21, which
states the reasons for disciplinary action by
the Board.

Cross reference 1o statute: Texas Civil Stat-
utes, Article 41a-1, §6 and §21.

§501.43. Advertising.

(a) A certificate or registration
holder shall not use or participate in the use
of:

(1) any communication (written,
oral, or electronic) having reference to the
certificate or registration holder’s profes-
sional services, which contains a false,
fraudulent, misleading, deceptive, or unfair
statement or claim; nor

(2) any form of communication
having reference to the certificate or regis-
tration holder’s professional services, which
is accomplished or accompanied by coer-
cion, duress, compulsion, intimidation,
threats, overreaching, or vexatious or ha-
rassing conduct.

(b) A false, fraudulent, misleading,
deceptive, or unfair statement or claim in-
cludes, but is not limited to, a statement or
claim which;

(1)(4) (No change.)

(5) represents that professional
services can or will be completely per-
formed for a stated fee when this is not the
case, or makes representations with respect
to fees for professional services that do not
disclose all variables that may reasonably
be expected to affect the fees that will in
fact be charged: [or]

(6) contains other representa-
tions or implications that in reasonable
probability will cause a person of ordinary
prudence to misunderstand or be deceived;
[

(7) implies the ability to influ-
ence any court, tribunal, regulatory
agency or similar body or official;

(8) consists of self-laudatory
statements that are not based on verifi-
able facts;

(9) makes comparisons with
other accountants; or

(10) contains testimonials or
endorsements.

(c) Definitions. For purposes of
this section and §501.44 of this title (re-
lating to Advertising), the following defi-
nitions apply.

(1) Broadcast-Any transmis-
sion over the airwaves or over a cable or
wireline system, whether or not the
broadcaster received any consideration
or compensation for such transmission,

(2)  Coercion-Compelling by
force so that one is constrained to do
what his free will would otherwise refuse.

(3) Compulsion-Driving or
urging by force or by physical or mental
constraint to perform or forbear from
performing an act.

(4) Direct personal communi-
cation-either a face-to-face meeting or a
conversation by telephone.

(5) Duress-any conduct which
overpowers the will of another.

(6) Harassing-Any word, ges-
ture or action which tends to annoy,
alarm, and verbally abuse another per-
son.

(7) Intimidation-Willfully to
take, or attempt to take, by putting in
fear of bodily harm.

8) Overreaching-Tricking,
outwitting, or cheating a person into do-
ing an act which he would not otherwise
do.

(9) Targeted direct mail-A
mailing to those whose unique circum-
stances are the basis for the solicitation.

(10) Threats-Any menace of
such a nature and extent as to unsettle
the mind of the person on whom it oper-
ates, and to take away from his acts that
free and voluntary action which alone
constitutes consent.

(11) Unique circum-
stances-Exist when the potential client is
in need of specific services and may be
overwhelmed by the basic situation which
caused the need, such as having a tax lien
filed by a governmental agency, and
which may seriously impair the capacity
for good judgment and sound reasoning.

(12) Vexatious-Without rea-
sonable or probable cause or excuse.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332698 William Treacy

Executive Director
Texas State Board of
Public Accountancy

Earliest possible date of adoption. January 3,
1994

For further information, please call: (512)
505-7066

¢ L4 ¢

Other Responsibilities and
Practices
* 22 TAC §501.44

The Texas State Board of Public Accoun-
tancy proposes an amendment to §501 44,
concerning Soliciting.

The rule has been re-written to comply with a
recent United Siates Supreme Court opinion,
Edenfield, et al v. Fane, 113 Supreme Court
1792 (1933)

William Treacy, executive director, has deter-
mined that for the first five-year period the
section 1s in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr Treacy also has determined that for each
year of the fust five years the section is in
effect the public benefit anticipated as a resuilt
of enforcing the section will be a board rule
compatible with federal case law which af-
fords protection to consumers. There will be
no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed

Comments on the proposal may be submitted
to J Randel (Jerry) Hill, General Counsel,
333 Guadalupe Street, Tower Ili, Sute 900,
Austin, Texas 78701-3942

The amendment is proposed under Texas
Civil Statutes, Article 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
rules as may be necessary to camy in effect
the purposes of the law, and §2i, which
states the reasons for disciplinary action by
the Board

Cross reference to statute Texas Cuvil Stat-
utes, Article 41a-1, §6 and §21.

§501.44. Soliciting

(a) A certificate or registration
holder shall not by any direct personal
communication, solicit an engagement to
perform professional services by the use
of coercion, dures, compulsion, intimida-
tion, threats, or overreaching, or vexa-
tious or harassing conduct.

(b) It shall be a violation of these
rules for a certificate or registration
holder to persist in soliciting or contact-
ing a prospective client when the pro-
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spective client has made known to the
certificate or registration holder or the
certificate or registration holder should
have known the prospective client’s de-
sire not to be solicited. Any attempt to
continue a solicitation, which the certifi-
cate or registration holder knows or
should know is unwanted, is not permit-
ted.

(c) Any targeted direct mail solic-

itation (i.e., a mailing to those whose
unique circumstances are the basis for
the solicitations, distributed by or on be-
hall of a certificate or registration
holder) shall contain the following lan-
guage with the minimum type size of ten-
point boldface capital letters at the top of
the first page of such mailing.
"THIS IS A SOLICITATION AND INAC-
CURATE OR MISLEADING STATE-
MENTS CONTAINED HEREIN SHOULD
BE REPORTED TO THE TEXAS STATE
BOARD OF PUBLIC ACCOUNTANCY,
333 GUADALUPE STREET, TOWER III,
SUITE 900, AUSTIN, TEXAS
78701-3942."

(d) In the case of direct mail com-
munication, the certificate or registration
holder shall retain a copy of the actual
mailing along with a list or other descrip-
tion of persons to whom the communica-
tion was mailed or otherwise distributed.
Such copy shall be retained by the certifi-
cate or registration holder for a period of
at least 36 months from the date of the
last transmission or use.

(e) In the case of radio and televi-
sion broadcasting, the broadcast shall be
recorded and the certificate or registra-
tion holder shall retain a recording of the
actual transmission,

(f) Subsections (c) and (d) of this
section do not apply to persons when:

(1) the solicitation is made to a
person who is at that time a client of the
certificate or registration holder;

(2) the solicitation is invited by
the person to whom it was made; or

(3) the solicitation is made to a
person seeking to secure the performance
of professional services currently not be-
ing provided by anrother certificate or
registration holder.

[(a) A certificate or registration
holder may make a solicitation if and only
if:

[(1) the solicitation 1s made to a
person who is at that time a client of the
certificate or registration holder,

[(2) the solicitation 1s invited by
the person to whom 1t was made,; or

[(3) the solicitation is made to a
person seeking to secure the performance of
professional services currently not being

provided by another certificate or registra-
tion holder.

[(b) A certificate or registration
holder making a solicitation shall have the
burden of ascertaining and proving that
such solicitation meets the criteria of one or
more parts is subsection (a) of this section.

[{c) An uninvited solicitation is a
violation of these rules. A certificate or
registration holder will be presumed to be
making an uninvited solicitation in violation
of these rules if a specific person or title
holder 15 being addressed on the letterhead.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued In Austin, Texas, on November 23,
1993.

TRD-9332685 Willlam Treacy
Executive Director
Teoxas State Board of

Public Accountancy

Earliest possible date of adoption: January 3,
1994

For further information, please call. (512)
505-7066

¢ ¢ ¢

Chapter 511. Certification as
CPA

Certification
e 22 TAC §511.168

The Texas State Board of Public Accoun-
tancy proposes an amendment to §511.168
(relating to Certification as a CPA) concerning
applicants for reinstatement.

The amendment clarifies that applicants for
reinstatement must pay all due fees and be-
come current on Continuing Professional Ed-
ucation prior 1o issuance of a new Certificate

Willam Treacy, executve director, has deter-
mined that for the first five-year period the
rule 1s in effect here will be no fiscal implica-
tions for state or local government as a resuit
of enforcing or administering the rule.

Mr Treacy also has determined that the pub-
lic benelit anticipated as a result of enforcing
the amendment will be recertified licensees
who are current on all fees and have com-
pleted Continuing Professional Education
prior to offering their services to the public.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
seclion as proposed

Comments on the proposal may be submited
to J Randel (Jerry) Hill, Genera!l Counsel,
333 Guadalupe, Tower lil, Suite 900, Austin,
Texas 78701-3942.

The amendment is proposed under Texas
Cwil Statutes, Article 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
rules as may be necessary to carry in effect

the purposes of the law, §15, which allows
the board to charge fees, and §15A, which
requires continuing professional education.

Cross reference 1o statute: Texas Civil Stat-
utes, Article 41a-1, §15 and §15A.

§511.168. Reinstatement of a Certificate.
(a)-(b) (No change.)

(¢) Prior to reinstatement of the
certificate all previous and current fees
and penalties must be paid in ful! and the
applicant must show proof of completion
of all required continuing professional
education courses.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on Novembher 23,
1993.

TRD-9332695 Wiliam Treacy
Executive Director
Texas State Board of

Public Accountancy

Earhest possible date of adoption: January 3,
1994

For further nformation, please call: (512)
505-7066

¢ ¢ ¢

Certification
e 22 TAC §511.169

The Texas State Board of Public Accoun-
tancy proposes an amendment to §511.169
(velating to Certification as a CPA) concerning
applicants for reinstatement.

The amendment clarifies that applicants for
reinstatement must pay all due fees and be-
come curent on Continuing Professional Ed-
ucation prior to issuance of a new
Registration.

Wiliam Treacy, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion

Mr. Treacy also has determined that for each
year of the first five years the section is in
eftect the public beneftt anticipated as a result
of enforcing the section will be recertified
licensees who are cument on all fees and
have completed Continuing Professional Edu-
cation prior to offering their services to the
public There wil be no etlect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the sections as proposed.

Comments on the proposal may be submitted
to J Randel (Jerry) Hill, General Counsel,
333 Guadalupe, Tower |ll, Suite 900, Austin,
Texas 78701-3942.

The amendment 1s proposed under Texas
Civil Statutes, Article 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
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rules as may be necessary to carry in effect
the purposes of the law, §15, which allows
the board to charge fees and §15A, which
requires continuing professional education.

Cross reference to stalute: Texas Civil Stat-
utes, Article 41a-1, §15 and §15A.

§511.169. Reinstatement of a Registration.
(a)-(b) (No change.)

(c) Prior to reinstatement of the
registration all current and previous fees
and penalties must be Paid in full and the
applicant must show proof of completion of
all required continuing professional educa-
tion courses.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-8332696 Wililam Treacy
Executive Director
Texas State Board of

Public Accountancy

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
505-7066

¢ ¢ L4

Chapter 519. Practice and
Procedure

* 22 TAC §519.26

The Texas State Board of Public Accoun-
tancy proposes an amendment to §519.26
concerning Informal Conferences.

The proposed amendment makes it clear that
the executive director or the commitiee may
decide whether an informal settlement confer-
ence should be held, and places the conduct
and proceedings of the informal conference
under the control of the committee chair.

William Treacy, Executive Director, has de-
termined that for the first five-year period the
rule is in effect there will be no fiscal implica-
tions for state or local government as a result
of enforcing or administering this rule.

Mr. Treacy also has determined that the pub-
lic benefit anticipated as a result of enforcing
the amendment will be shorter, crisper, and
more efficient informal conferences. There
will be no eflect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed.

Gomments on the proposal may be submitted
to J. Randel (Jemry) Hill, General Counsel,
333 Guadalupe, Tower Iii, Suite 900, Austin,
Texas 78701-3942,

The amendment is proposed under Texas
Civil Statutes, Article 41a-1, §6(a) , which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
rules also may be necessary 1o carry in effect
the puposes of the law, cases and
§2001.054 of the Administrative Procedure

Act which addresses hearing and procedure
of contested cases.

Cross reference to statute: Texas Civil Stai-
ules, Adicle 4ia-1, §6 and §22, and
§2001.054, Administrative Procedure Act,
Government Code.

§519.26. Informal Conferences.
(a) (No change.)
(b)  Procedure.

(1) The executive director or
committee[, on his or its own motion or on
the motion of any party,] may request the
parties, their attorneys, or representatives to
appear at a specified time and place for an
informal conference.

(2) Notice of an informal con-
ference shall state the nature of the charge
or charges against the respondent and shall
be served on the respondent no less than ten
days prior to the date of said conference
either personally or by mailing a copy
thereof by certified mail to the last known
address of the respondent.

(3) Complainant shall be noti-
fied and given opportunity to appear at the
informal conference.

(c) Rights of respondent. At any
informal conference, the respondent may
appear in person and by counsel(,} and may
produce evidence and witnesses on his own
behalf[, cross-examine witnesses, and ex-
amine such evidence as may be produced
against him].

(d)-(f) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt.
Issued in Austin, Texas, on November 23,
1993.

TRD-9332697 William Treacy

Executive Director
Texas State Board of
Public Accountancy

Earliest possible date of adoption. January 3,
1994

For further information, please call: (512)
505-7066

¢ ¢ L 4

Chapter 523. Continuing
Professional Education

Continuing Professional Educa-
tion Standards
e 22 TAC §523.32

The Texas Stale Board of Public Accoun-
tancy proposes new §523.32 (relating to Con-
tinuing Professional Education Standards)
concerning ethics courses.

The proposed new rule requires licensees to
complete at least four hours of ethics study
every three years as part of their mandatory
120 hours of continuing protessional educa-
tion.

William Treacy, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Treacy also has determined that the pub-
lic benefit anticipated as a result of enforcing
the amendment will be a licensed population
more aware of their ethical standards and
consumers better served by Cenrtified Public
Accountants. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitied
to J. Randel (Jerry) Hill,, General Counsel,
333 Guadalupe, Tower lll, Suite 900, Austin,
Texas 78701-3942.

The amendment is proposed under Texas
Civil Statutes, Article 41a-1, §6(a) . which
provide the Texas State Board of Public Ac-
countancy with the authority to make such
rules as may be necessary to camy in effect
the purposes of the law, and §15A which
requires licensees to complete 120 hours of
continuing professional education every three
years but leaves it to the board to define the
requirements.

Cross reference to statute: Texas Civil Slat-
utes, Article 41a-1, £,6 and §15A.

§523.32. Ethics Course. Effective January
1, 1995, each certificate or registration
hoider, uniess granted retired or permanent
disability status or other exemption, is re-
quired every three years to successfully
complete a minimum of four hours of ethics
.study, a part of which shall include the
Rules of Professional Conduct of the board,
offered through a board-registered provider
of continuing professional education. The
course may be claimed as a non-technical
course when reporting continuing profes-
sional education hours.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332700 William Treacy

Executive Director
Texas State Board of
Public Accountancy

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
505-7066
¢ ¢ L4
Part XXV. Texas
Structural Pest Control
Board
Chapter 593. Licensing

¢ 22 TAC §593.22

The Texas Structural Pest Controf Board pro-
poses an amendment to §593. 22, concerning
Technician License Standards. The proposed
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December 3, 1993

18 TexReg 8847



amendment clarifies that there is only one
technician training course and extends the
period of time for meeting technician licen-
swre requirements from six months to one
year.

Benny M. Mathis, Jr., executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Roger B. Borgeli, general counsel, also has
determined that for each year of the first five
years the section is in effect the public benefit
anticipated as a result of enforcing the sec-
tions will be greater ability of commercial and
noncommercial technicians to achieve re-
quired training. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are requied to
comply with the section as proposed.

Comments on the proposal may be submitted
to Roger B. Borgelt, General Counsel, 9101
FM 1325, Suite 201, Austin, Texas
78758-5280.

The amendment is proposed under Texas
Civil Statutes, Article 135b-6, which provide
the Texas Structural Pest Control Board with
the authority to license and regulate persons
who perform structural pest control.

The following is the (statute, articles or code)
that are affected by this rule. §595 11-Texas
Civil Statutes, Article 134b-6.

§593.22. Technician License Standards.

(a) A technician-apprentice must
[may] become a licensed technician by tak-
ing the approved technician training course
for the Generai Category [and the category
of licensure desired] and passing the techni-
cian examination. The technician examina-
tion application must be accompanied by a
fee of $30 per category. A technician-
apprentice may take the technician exami-
nation as many times as necessary, but shall
maintain a technician-apprentice license for
a maximum of 12 months out of any 18
month period. The technician-apprentice
must take a training course and pass the
examination during this time [six months
out of any 12 month period]. Technicians
who were licensed on or before September
1, 1991, must verify that they have com-
pleted the Board-approved technician train-
ing course before September 1. 1996.
Failure of a licensed technician to complete
the technician training courses shall be a
viclation of this section.

(b)-(h) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority o
adopt.

Issued in Austtn, Texas, on November 23,
1993.

TRD-9332671 Benny M Mathis, Jr
Executive Director
Texas Structura! Pest

Control Board

Earliest possible date of adoption. January 3,
1994

For further information, please call: (512)
835-4066

¢ ¢ ¢

Chapter 595. Compliance and
Enforcement

* 22 TAC §595.11

The Texas Structural Pest Control Board pro-
poses an amendment to §595 11 concerning
schools. The proposed amendment clarifies
that no treatmenis can be performed in build-
ngs or on grounds if students are expected to
be in those buildings or in those grounds.

Benny M. Mathis, Jr , executive drrector, has
determined that for the first five-year period
the section is in effect there will be no fiscal
imphcations for state or local government as
a result of enforcing or administering the sec-
tion

Roger B Borgelt, general counsel, also has
determined that for each year of the first five
years the section is in effect the public benefit
anticipated as a result of enforcing the sec-
tion will be less exposure to pesticide or her-
bicide volatihzation and dnft to students
There will be no effect on small businesses.
There I1s no anticipated economic cost to per-
sons who are required to comply with the
section as proposed

Comments on the proposal may be submitted
to Roger B Borgelt, General Counsel, 9101
FM 1325, Suile 201, Austn, Texas
78758-5280

The amendment is proposed under Texas
Cwil Statutes, Article 135b-6, which provide
the Texas Structural Pest Control Board with
the authordy to hicense and regulale persons
who perform sfructural pest control

The following is the (statute, articles or code)
that are affected by this rule §595 11-Texas
Cwvil Statutes, Article 134b-6.

§595.11 Schools

ta) A pesticide may be applied to a
school building only during periods in
which students are not expected to be in the
school building for normal academic in-
struction or organized extra curricular activ-
ittes for at least 12 hours after the
application is made.

(b) A pesticide may be applied to
school grounds only during periods 1n
which students are not expected to be in the
building or on school grounds for normal
academic instruction or organized extra-
curnicular activities for at least 12 hours
after the application 1s made [Pesticide ap-
plcations shall not be made to an area
withun or outside a school building if stu-
dents are expected to be present in the area
treated within the next 12-hour period im-
mediately following treatment] Emergency
treatments will be permitted in the localized
area of infestation when there 1s an 1mmi-

nent threat io health or property or an infes-
tation is imminent. Records of the reasons
for emergency treatments shall be kept in
the pest control use records of the business
or certified noncommercial applicator per-
forming the treatment.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 23,
1993. 5

TRD-9332668 Benny M. Mathis, Jr
Executive Director

Texas Structurai Pest
Control Board

Earliest possible date of adoption: January 3,
1994

For further information, please call: (512)
835-4066

¢ L4 ¢
TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 125. Special Care
Facilities

¢ 25 TAC §§125. 1-125.8

The Texas Department of Health (depar-
ment) proposes amendments to §§125.1-
1257 and new §1258 concerning special
care facilties. The amendments cover defini-
tions; application and issuance of license for
first time applicants; inspections, renewal of
license; licensing application, construction
plan review, and construction inspection fees;
slandards; and license denial, suspension, or
revocation and criminal penallies. The new
section covers Time Periods for Processing
and Issuing a Special Care Facility License.
The department is amending the exisling sec-
tions and creating the new section for the
purposes of implementing legislation passed
during the 73rd Legislature, Regular Session,
1993, specifically, House Bills (HB) 944 and
1551 which amend the Special Care Facilty
Licensing Act, Health and Safety Code,
Chapter 248; and for the purpose of updaling
and clanfying existing language.

The proposed amendments clanfy and up-
date existing language and add new lan-
guage to implement HB 944 and HB 1551. In
implementing the new legislation, the new
language adds definitions for AIDS, bereave-
ment, bereavement services, hospice ser-
vices, paliative care, residential AIDS
hospice care, support services, and terminal
illness (HB 1551); language relating to the
residential AIDS hospice designation for a
special care faciity (HB 1551); and 'language
which reflects the exemplion from special
care facility licensure of a child care institu-
tion, foster group home, foster family home,
and child-placing agency, and children in fos-
ter care or other residential care who are
under the conservatorship of the Texas De-
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partment of Protective and Regulatory Ser-
vices (HB 944). HB 1551 prohibits a facility
from using the word “hospice” in a tille or
description of a facilty, organization, pro-
gram, service provider, or services, or use
any other words, letters, abbreviations, or in-
signia indicating or implying the person hokis
a license under the Health and Safety Code,
Chapter 142 (relating to Home and Commu-
nity Support Services Acl) to provide hospice
services. The residential AIDS hospice desig-
nation will allow a special care facility to use
the term “residential AIDS hospice” without
receiving an additional license issued under
the Health and Safety Code, Chapter 142.

In clarifying existing language, the amend-
ments clarify the meaning of the term "special
residential care facility" which appears in the
definition of "special care facility” by adding a
definition of "special residential care facility.”
In updating existing rule language, the
amendments require a facility to adopt and
enforce a policy for disasler preparedness.
The new section adds language relating to
time periods in which the depariment pro-
cesses initial, renewal and change of owner-
ship applcations for special care facilities.
The language relaling to disaster prepared-
ness and time frames for processing a Hi-
cense mimor language presently in other
health care facility rules adopted by the de-
partment

Maurice B. Shaw, Acting Associate Commis-
sioner for Special Health Services has deter-
mined that for the first five years the
amendments and new section are in effect,
there will be no fiscal impact on state and
local governments, or persons as a result of
administering and enforcing the amendments
and new section. The department currently
licenses 16 special care facilities, one which
is known to represent itself as providing hos-
pice services; and has received one request
for a license to operate an "AIDS hospice”
under a special care facility license. A special
care facility is not required to and will not be
required to provide hospice services or 1o
represent itself as a hospice; therefore, the
residential AIDS hospice designation is a vol-
unlary designation. There will be no addi-
tional fee or physical plant requirements for
the residential AIDS hospice designation and
the services provided in a facility with a resi-
dential AIDS hospice designation may be pro-
vided through the use of volunteers which
hold a license to provide the required ser-
vices.

Mr. Shaw has also determined that for the
first five years the amendments and new sec-
tion are in effect, the pubhic beneft will be a
better understanding of the services available
in a special care facilily; a special care facili-
ty's obligation to its residents; and the depart-
ment's responsibilties in processing an
application for an initial license, renewal Ii-
cense, and change of ownership. There will
no impact on local employment.

Comments on the proposed amendments
and new section may be submitted to Nance
Stearman, R.N., M.S.N., Director, Health Fa-
cilty Licensure and Certificalion Division,
Texas Department of Health, 1100 West 49th
Street, Austin, Texas 78756-3199, (512)
834-6650 Comments will be accepted for 30

days after publication of the amendments and
new section in the Texas Register.

The amendments and new section are pro-
posed under the Healh and Safely Code,
§248.026, which provides the Texas Board of
Health (board) with the authority to adopt
rules to establish and enforce minimum stan-
dards for the licensing of special care facili-
ties; and §12.001, that provides the board
with authority to adopt rules for the perfor-
mance of every duly imposed by law upon
the board, the department and the commis-
sioner of health. The amendments affect the
Health and Safety Code, Chapter 248

§125.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

AIDS-Acquired immune defi-
ciency syndrome.

Bereavement-The  process by
which a survivor of a deceased person
mourns and experiences grief.

Bereavement services-Support
services offered to a family during be-
reavement.

Hospice services-Services, includ-
ing services provided by unlicensed per-
sonnel under the delegation of a
registered nurse or physical therapist,
provided to a resident or resident’s fam-
ily as part of a coordinated program
which includes palliative care for termi-
nally ill residents and support services
for a resident and a resident's family that
are available 24 hours a day, seven days
a week, during the last stages of illness,
during death, and during bereavement;
and are provided by a medically directed
interdisciplinary team; and may be pro-
vided in a home, nursing home, residen-
tial unit, or inpatient unit according to
need. These services do not include inpa-
tient care normally provided in a licensed
hospital to a terminally ill person who
has not elected to be a hospice recipient.

Nursing personnel-All persons re-
sponsible for giving nursing care to resi-
dents. Such personnel includes registered
nurses, licensed vocational nurses, [thera-
pists,] nurses aides, and orderlies.

Palliative care-Intervention ser-
vices that focus primarily on the reduc-
tion or abatement of  physical,
psychosocial, and spiritual symptoms of a
terminal illness.

Residential AIDS hospice-A spe-
cial care facility licensed and designated
as a residential AIDS hospice in accord-
ance with §125.6(N(12) of this title (relat-
ing to Standards).

Residential AIDS hospice
care-Hospice services provided in a resi-
dential AIDS hospice.

Special residential care facility-A
residential facility required to obtain a
special care facility license under the Act.

Support services-Social, spiritual,
and emotional care provided to a resident
and a resident’s family by a hospice.

Terminal illness-An itlness for
which there is limited prognosis if the
illness runs its usual course.

§125.2. Application and Issuance of License
for First Time Applicants.

(a) Upon written request, the de-
partment [director] shall furnish a person
with an application form for a special care
facility license The applicant shall be at
least 18 years of age, and shall submut to
the department [director] a separate and
accurate application form for each license,
required documentation, and the license ap-
plication fee. The applicant shall retain a
copy of all documentation that is submitted
to the department [director] The address
provided on the application must be the
address from which the facility will be op-
erating The applicant shall submit the fol-
lowing documents with the application for
the license:

(1) (No change)

(2) if an applicant is a corpora-
tion;[,}

(A) a certificate from the
State Comptroller’s office which states that
the corporation that operates the facility is
not delinquent in tax owed to the state
under the Tax Code, Texas Codes Anno-
tated, Chapter 171, or that the corporation 1s
exempt from the payment of the tax and is
not subject to the Tax Code, Chapter 171,
or

(B) a notarized certification
on the license application form that the
tax owed to the state under the Tax,
Texas Codes Annotated, Chapter 171, is
not delinquent or that the corporation is
exempt from the payment of the tax and
is not subject to the Tax Code, Texas
Codes Annotated, Chapter 171;

(3)-(11)

(12) documentation  regarding
volunteer orientation to the facility, which
include at a minimum location of fire alarm
system; emergency procedures, including
emergency phone numbers; evacuation
plan, avauability of counseling programs,
support groups, and advocacy information,
the facility’s policy on confidentiality of
medical records and information pertaining
to patients’ diagnosis, treatment, and identi-
fication; and the general mission statement
of the facility; [and]

(No change )

(13)  written approval by the lo-
cal fire marshal and a copy of the certificate
of occupancy granted by the local building
official;[ ]
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(14) a written policy for pub-
licly known natural disaster prepared-
ness for facility residents. The written
policy shall include a plan for a reason-
able mechanism for triaging residents,
the notification of appropriate personnel
and family members or significant other
in the event of a disaster, the identifica-
tion of appropriate community resources,
and the identification of evacuation pro-
cedures. The plan need not require the
facility actually evacuate, transport or
triage the residents; and

(15) if the facility requests des-
ignation as a residential AIDS hospice,
the facility shall request the designation
on the initial application and provide the
following as evidence that it meets the
minimum  standards  described in
§125.6(f)(12) of this titie (relating to Stan-
dards):

(A) a written policy relat-
ing to the facility’s organized program
for the provision of support, counseling
and bereavement services; and

(B) documentation relating
to the establishment and responsibilities
of the facility’s interdisciplinary team.

(b) Upon receipt of the application,
including the required documentation and
the fee, the department [director] shall re-
. view the material to determine whether it is
complete in accordance with §125.8 of
this title (relating to Time Periods for
Processing and Issuing a Special Care
Facility License). All documents submitted
with the original application shall be certi-
fied copies or [and/or] originals.

(c) Once the application is com-
plete and correct, a presurvey conference
shall [may] be held at the survey office
designated by the department. An applicant
is [All applicants are] required to attend a
presurvey conference unless the designated
survey office waives the requirement. The
designated survey office [surveyor] shall
verify compliance with the applicable provi-
sions of this chapter and may recommend
that the facility be issued a license or that
the application be denied pursuant to §125.7
of this title (relating to License Denial, Sus-
pension, or Revocation and Criminal Penal-
ties).

(d) (No change.)

(e) If the facility is approved for
occupancy by local authorities, a license
may be issued if the facility submits a plan
of correction acceptable to the department
[director] to bring the facility into full com-
pliance with the provisions of this chapter.
The plan may reflect dates for compliance
occurring after issuance of the license if
approved by the department [director].

(f) If the department [director] de-
termines that compliance with the provi-
sions of this chapter is not substantiated, the
department [director] may propose to deny
the license and shall notify the applicant of
a license denial as provided in <*>125.7 of
this title (relating to License Denial, Sus-
pension, or Revocation and Criminal Penal-
ties).

(g) The department [director] shall
mail the license to the licensee. A license
shall not be materially altered. Continuing
compliance with the minimum standards
and the provisions of this chapter is re-
quired during the licensing period.

(h) The change of ownership of a
special care facility requires the
submittal of an application as a first time
applicant. A request for a change of own-
ership application for a special care facil-
ity shall be submitted 60 days prior to the
desired change of licensure and in ac-
cordance with subsection (a) of this sec-
tion. A change of ownership application
shall be reviewed by the department in
accordance with subsection (b) of this
section,

§125.3. Inspections.
(a)-(b) (No change.)

(c) After an inspection is com-
pleted, the surveyor shall submit a compli-
ance record to the department which
contains the following:

[(1) a citation of all standards
that were evaluated;)

(DI(2)] a citation of each stan-
dard [all standards] with which the facility
was not in compliance [noncompliance]
and the specifics of [any] noncompliance, if
applicable; and

(2)[(3) if the facility is in non-
compliance, ] a plan of correction proposed
by the facility for each deficient standard
cited and the date(s) by which correction(s)
must be made. [; and]

[(4) a statement that not all stan-
dards were evaluated, if applicable.}

(d) The surveyor shall request the
owner or person in charge to sign the com-
pliance record as an acknowledgment of
receipt of a copy of the record at the com-
pletion of the on-site survey. Signing the
record does not indicate agreement with any
part of the compliance record. If a person
declines to sign the record, the surveyor
shall note the declination and the name of
the person in charge on the compliance
record. Any written comments of the owner
or person in charge concerning the compli-
ance record shall be attached to and become
a permanent part of the record. The sur-
veyor shall leave a copy of the compliance
record at the facility, and, if the person in

charge is not the owner, shall mail a copy to
the owner. If at the time of inspection the
person in charge declines to provide a plan
of correction, the department [director]
will notify the facility by certified mail,
return receipt requested, that a plan of cor-
rection must be submitted by the facility
within 30 calendar days of receipt of the
notice.

(e) The surveyor shall prepare a
summary report of each inspection and sub-
mit it to the department [director] for eval-
vation and decision. If the department
[director] determines the facility is not
meeting minimum standards, the depart-
ment [director] shall notify the facility in
writing of the standards that are not met and
request that the facility prepare the plan of
correction necessary for compliance if a
plan has not been submitted at the time of
inspection. If the plan of correction is not
acceptable, the department [director] will
notify the applicant in writing within 20
calendar days of receipt of the plan and
request that an acceptable plan of correction
be resubmitted within a specified period of
time, but no later than 30 calendar days
from the date of the department’s written
notification [director’s letter].

(1) 4) (No change)

§125.4. Renewul of License.

(a) (No change.)

(b) The department will send no-
tice of expiration to a facility at least 45
calendar days before the expiration date of
the facility’s license. If the facility has not
received notice of expiration from the de-
partment 30 calendar days prior to the ex-
piration date, it is the duty of the facility to
notify the department and request a renewal
application for a license. The facility shall
submit to the department a complete, cor-
rect, and notarized [an] application re-
newal form and the license renewal fee
postmarked no later than ten calendar days
prior to the expiration date of the license.
{The department shall issue an annual li-
cense to a facility which meets the mini-
mum standards for a license.]

(©-d

(e) If an applicant is a corpora-
tion, the facility shall provide:

(No change.)

(1) a certificate from the state
comptroller’s office which states that the
corporation that operates the facility is
not delinquent in tax owed to the state
under the Tax Code, Texas Codes Anno-
tated, Chapter 171, or that the corpora-
tion is exempt from the payment of the
tax and is not subject to the Tax Code,
Chapter 171; or

(2) a notarized certification on
the license application form that the tax
owed to the state under the Tax, Texas
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Codes Annotated, Chapter 171, is not
delinquent or that the corporation is ex-
empt from the payment of the tax and is
)not subject to the Tax Code, Texas Codes
Annotated, Chapter 171;

(Dl(e)] If a licensee fails to timely
renew his or her license [on or after August
1, 1990,] because the licensee is or was on
active duty with the armed forces of the
United States of America serving outside
the State of Texas, the licensee may renew
the license pursuant to this subsection.

(1) Renewal of the license may
be requested by the licensee, the licensee's
spouse, or an individual having power of
attorney from the licensee. The renewal
form shall include a current address and
telephone number for the individual re-
questing the renewal.

(2) Renewal may be requested
before or after the expiration of the license.

(3) A copy of the official orders
or other official military documentation

showing that the licensee is or was on ac-
tive military duty serving outside the State
of Texas should be filed with the depart-
ment along with the renewal form.

(4) A copy of the power of at-
torney from the licensee shall be filed with
the department along with the renewal form
if the individual having the power of attor-
ney executes any of the documents required
in this section.

(5) A licensee renewing under
this subsection shall pay the applicable re-
newal fee.

(6) A licensee is not authorized
to operate the facility for which the license
was obtained after the expiration of the
license unless and until the licensee actually
renews the license.

(7) This subsection applies to a
licensee who is a sole practitioner or a
partnership with only individuals as partners
where all of the partners were on active
duty with the armed forces of the United
States serving outside the State of Texas.

[Cost of Construction

(A)
(B)
(C)
(D)
(E)
(F)

(3) (No change.)

(b) (No change.)

(c) Any remittance submitted to
the department in payment of a required fee
must be in the form of a certified check,
money order, or personal check made pay-
able [out] to the Texas Department of
Health.

§125.6. Standards.
(a) Administrative management.
(1) General requirements.

(A)-(B) (No change.)

(C) A special care facility
license is not a license to provide day care
services to children or adults; it allows
the facility to provide only the services
defined in the Special Care Facility Li-
censing Act (Act).

$600,001 -

[$] Less than $150,000 - $100;
$150,001 - $600,000 - $250;
$2,000,000 - $500;
$2,000,001 - '$5,000,000 - $750;
$5,000,001 - $10,000,000 - $1,000; and
$10,000,001 [-] and over - $1,500.

(D) Each resident receiving
services in a special care facility must be
admitted for 24-hour residential care,

(E)[(C)] Copies of this chap-
ter shall be available to the personnel and
residents of the facility upon request.

(MID)] The facility man-
agement upon request shall make available
to the department representatives copies of
pertinent facility documents or records
which in the opinior of the representatives
contain evidence of conditions that threaten
the health and safety of residents. Such
documents and records are residents’ medi-
cal records including heaith care notes,
pharmacy records, medication records, phy-
sicians’ orders, and incident/accident re-
ports concerning residents.

() The department shall conduct
a review of the renewal application and
accompanying documents described in
subsections (d) and (e) of this section in
accordance to §125.8 of this title (retating
to Time Period for Processing and Issu-
ing a Special Care Facility License). The
department shall issue an annual license
to the facility which meets the minimum
standards for a license.

§125.5. Licensing Application, Construction
Plan Review, and Construction Inspection
Fees.

(a) The schedule of fees are as fol-
lows:

(1) (No change.)

(2) Construction plan review
fees are based on the estimated construction
costs. If an estimated cost cannot be estab-
lished, the estimated cost shall be based on
$105 per square foot. The plan review fee
schedule, based upon the estimated cost
of construction, is as follows:

Fee]

(GI(E)] Each facility shall
conspicuously and prominently post the fa-
cility license.

H[®] Al accidents,
whether resulting in injury, and any unusual
incidents or abnormal events, including al-
legations of mistreatment of residents by
staff, personnel, or visitors, shall be de-
scribed in separate administrative records
filed in the director’s office. Certain proce-
dures regarding accidents, unusual inci-
dents, and abnormal events shall be
observed as directed by the department.

() [(G)] Within 72 hours of
admission, the facility must prepare a writ-
ten inventory of the personal property a
resident brings to the facility. The facility
does not have to inventory the resident’s
clothing. If requested by the resident or
responsible party, the inventory shall be
updated. The facility should have a mecha-
nism to protect resident clothing.
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(DI(H)] Grounds for denial,
revocation, or suspension of the license in
accordance with §125.7 of this title (relating
to License Denial, Suspension, or Revoca-
tion and Criminal Penalties) may exist when
there is substantiated evidence of the owner,
director, or any employee willfully inflict-
ing injury, physical suffering, or mental an-
guish on any resident in a facility; the
failure of management, who is knowledge-
able of a substantiated case of physical or
mental abuse or neglect, to take corrective
action; or the failure of management, who
has cause to believe that a resident’s physi-
cal or mental health or welfare has been or
may be adversely affected by abuse or ne-
glect caused by another person, to report it
to the department.

(K)(M] A license may not
be transferred or assigned.

(2) Operating policies and pro-
cedures. The facility shall comply with its
own written policies and procedures. All
policies shall be reviewed and updated an-
nually.

(A) (No change.)

(B) A facility shall adopt,
implement, and enforce a written policy
for publicly known natural disaster pre-
paredness for residents. The written pol-
icy shall include a plan for the reasonable
mechanism for triaging residents, the no-
tification of appropriate personnel, fam-
ily members and significant other in the
event of a disaster, the identification of
appropriate communuity resources; and
the identification of possible evacuation
procedures. The policy need not require
the facility to actually evacuate, transport
or triage residents.

(OIB)] A facility shall
adopt, implement, and enforce a written
policy to ensure compliance of the facility
[agency] and its employees, volunteers and
contractors with the Health and Safety
Code, §161.091, concerning the prohibition
of illegal remuneration for securing or solic-
iting patients or patronage.

(D)(C)] The facility shall
have written personnel policies and proce-
dures. These policies and procedures must
be explained to employees when first em-
ployed and be made available to them.

(E) (D)1 In accordance with
personnel policies, the facility may hire and
retain employees with certain communica-
ble diseases based on their abilities to per-
form on the job adequately and safely and

on their willingness to follow prescribed
measures to prevent the transmission of in-
fections. Questions of employee infectious
status and ability to perform duties should
be resolved by consultation with a physician
and/or local health authorities.

(F)[(E)] The requirements of
subparagraph (E)I(D)] of this paragraph
shall apply to staff from outside resources
and to volunteers.

(G)(F)] The facility shall
ensure that personnel records are correct
and contain sufficient information to sup-
port placement in the assigned position (in-
cluding a resume of training and
experience). Where applicable, a current
copy of the person’s license or permit shall
be in the file. If copying of a license is
prohibited, the file shall include a notation
of when the license was verified.

(H)(G)] If the resident or
the resident's responsible party entrusts the
handling of cash to the facility, simple ac-
counting records of receipts and expendi-
tures of such cash shall be maintained.
These funds must be separate from the fa-
cility’s operating accounts.

(I [(H)] The facility is en-
couraged to provide assistance to the resi-
dents in their securing or arranging for
transportation to meet the residents’ trans-
portation needs.

WMNID] In the case of an
acute episode, a serious change in the resi-
dent’s condition, or death, the resident’s
responsible party shall be notified as soon
as possible.

(K)[(D)] If a facility does not
employ a person qualified to provide a re-
quired or needed service, it shall have ar-
rangements with an outside resource that
has the necessary qualifications to provide
the service directly to residents or to act as
a consultant to the facility. Facility policies
shall state the methods used to provide re-
quired or needed services. The facility may
employ personnel or use appropriate volun-
teer services or arrange with outside re-
sources to provide services to residents or to
act as consultants to the facility. Regardless
of the method or combinations of methods
used, staff performing services must be ap-
propriately qualified or supervised.

(3)-(7) (No change.)

(b) Minimum construction stan-
dards.

(1) A facility that is classified as
an institutional occupancy shall comply

with the requirements found in National
Fire Protection Association (NFPA) [101],
Life Safety Code (NFPA 101), Chapter 12
(concerning to new construction) and Chap-
ter 13 (concerning existing facilities), and
building codes applicable to institutional
use. New construction shall be subject to
applicable local codes covering construction
and electrical and mechanical systems for
the occupancy. In the absence of, or ab-
sence of enforcement of the local codes, the
department shall require conformance to the
fundamentals of the following codes:

(A) the appropriate sections
of NFPA 101, [Life Safety Codel;

(B) -(E) (No change.)
(2) (No change.)

(3) A facility that is classified
by an occupancy other than institutional or
which will house 16 or less residents shall
comply with NFPA 101, Chapter 22, re-
lating to residential board and care facili-
ties [the applicable requirements found in
NFPA 101, Chapter 4, concerning classifi-
cation of occupancy and hazards of con-
teats; and with the sections found in NFPA
101 which apply to the occupancy in ques-
tion and with applicable building codes].

@-(7) (No change.)

(8) When a common wall exists
between a facility and another occupancy,
the common wall between the facility and
the other occupancy shall be not less than a
two-hour noncombustible fire rated partition
as is defined in NFPA 101, [Life Safety
Code], Chapter 6 (concerning features of
fire protection), unless approved otherwise
by the department. A licensed hospital,
nursing home, custodial care home, or per-
sonal care home is not considered another
occupancy for this purpose.

(9) Planning, construction, pro-
cedures, and approvals shall be done in
conformance with the following provisions.

(A) A facility shall submit
construction documents to the depart-
ment if it is anticipated the facility is
classified as institutional by the local
building authority or will house 17 or
more residents. [A facility may request the
approval of the department of its construc-
tion plans unless approval is required under
subparagraph (B) of this paragraph.)

(B) The construction docu-
ments shall be drawn to scale; include a
plot plan; and indicate the usages of all
spaces, sizes of areas and rooms, and the
kind and location of fixed equipment.
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[(B) A facility shall submit
construction documents to the director for
approval if it is anticipated that the facility
will fall under the institutional occupancy or
if sixteen or more residents will occupy the
facility. The plans that are submitted shall
be drawn to scale; include a plot plan; and
indicate the usages of all spaces, sizes of
areas and rooms, and the kind and location
of fixed equipment.]

(1) -(ii)) (No change.)

(C) (No change.)

(11) [(10)] Facility location
shall be determined using the following
considerations.

(A) The facility shall be lo-
cated so as to promote at all times the
health, comfort, safety, and well-being of
the residents.

(B) The facility shall be ser-
viced by a paid or volunteer fire fighting
unit as approved by the department. Water
supply for fire fighting purposes shall be as
required or approved in writing by the fire
fighting umt serving the area.

(C) Any site conditions that
can be considered a fire hazard, health haz-
ard, or physical hazard shall be corrected by
the facility as determined by the depart-
ment.

(c)-(e)

(f) Care and services.
(1)-(6) (No change.)
(7) Medications.

(No change.)

(A)-(F) (No change.)

(G) Medications that are ad-
ministered to a resident shall be adminis-
tered only by a registered professional
nurse, licensed vocational nurse, practitio-
ner or individual under direct delegation
“orders by a physician and in conformance
with all laws, rules, and recognized profes-
sional standards of practice. A home health
agency who is providing services within a
special care facility may use a home health
medication aide [only] in accordance with
§115.62(c) [§115.19(c)] of this title (relat-
ing to Home Health Medication Aides).

(i)-(vi)  (No change.)

(H)-(0) (No change.)
(8)-(11)  (No change.)

(12) Residential AIDS hospice
designation.

(A) General. A special care
facility designated as a residential AIDS
hospice shall meet the standards of this
paragraph. These standards are in addi-
tion to the other standards described in
this chapter which apply to special care
facilities,

(B) Provision of hospice
services. Hospice services shall include
palliative care and the availability of
counseling, support and bereavement ser-
vices which are available 24 hours a day,
seven days a week, during the last stages
of illness, during death, and during be-
reavement; and are provided by a medi-
cally directed interdisciplinary team
which develops a plan of care for each
resident receiving hospice services.

(i)  Palliative care. The
facility shall provide care and services
which are reasonable and necessary to
meet the needs of a resident and which
provide exclusively palliative care and
management of the resident’s terminal
illness and related conditions.

(i) Support services,
Support services shall be available to
both the resident and the family.

(I) There shall be an
organized program for the provision of
support services under the supervision of
a qualified individual.

(H) Support services
shall include social, spiritual and emo-
tional care provided to a resident and the
family.

(iii) Counseling services.
Counseling services shall be available to
the resident and the family. If provided,
counseling services shall be identified as a
need in the resident’s plan of care de-
scribed in  clause (v) of this
subparagraph.

(iv) Bereavement  ser-
vices. Bereavement services shall be
available to the family. The provision of
bereavement services shall be:

(I) provided in an or-
ganized program under the supervision
of a qualified person;

(II) available to fami-
lies for up to one year following the death
of the resident; and

{IIl)  identified as a
need for the family in the resident’s plan
of care described in clause (v) of this
subparagraph.

(v)  Plan of care. The fa-
cility shall develop a plan of care for each
resident receiving hospice services.

(I) A registered nurse shall
participate in developing the initial plan
of care for each resident receiving hos-
pice services.

(II) The facility shall
use an interdisciplinary team in imple-
menting and reviewing the plan of care,

(-a-) The interdis-
ciplinary team shall consist of a physi-
cian, a registered nurse and other
appropriate members who are involved
with the resident’s care.

(-b-) A member of
the interdisciplinary team may be a vol-
unteer, an employee of the facility, an
individuai under contract with facility, or
an employee or representative of a home
and community support services agency
employed by the resident to provide ser-
vices.

(-c) The interdis-
ciplinary team shall review and revise the
resident’s plan of care periodically as
necessary in providing hospice services to
the resident.

(ILI) The plan of care
shall identify the need for counseling and
bereavement services, as appropriate.

(vi) Clinical and medical
review, A physican shall conduct a clini-
cal and medical review of the care and
services provided to a resident receiving
hospice services. The physician conduct-
ing the review may serve as a member of
the interdisciplinary team described in
clause (v)(II) of this subparagraph, a vol-
unteer, or a contracted consultant to the
facility.

(C) A special care facility’s
designation as a residential AIDS hospice
must be approved by the department
prior to the implementation of hospice
services.

(i) A special care facility
may request designation as a residential
AIDS hospice at the submission of the
initial application by completing the ap-
plicable section on the initial application;
or by submitting a wriften request to the
department for the designation at amy
time during the renewal period.

(i) A written request
for désignation as a residential AIDS hos-
pice submitted during a renewal period
shall include the evidence described in
§125.2(a)(15) of this title (relating to Ap-
plication and Issuance of License for
First Time Applicants).
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(iii)) The department
shall send written notice approving or
disapproving the designation to the facil-
ity. If disapproved, the written notice
shall state the reasons for the disapproval
and the facility may submit additional
information to department supporting
the request for the designation.

(iv) The facility may
withdraw the residential AIDS hospice
designation by submitting to the depart-
ment a written request to withdraw. The
written request to withdraw shall include
the effective date of withdrawal. A facil-
ity which withdraws the designation must
resubmit the request as described in
clause (ii) of this subparagraph in order
to re- establish hospice services.

(13) Laboratory services. A fa-
cility which provides laboratory services
must meet the requirements of Federal
Public Law 100-578, Clinical Laboratory
Improvement Amendments of 1988
(CLIA 1988). CLIA 1988 applies to all
facilities with laboratories that examine
human specimens for the diagnosis, pre-
vention, or treatment of any disease or
impairment of, or the assessment of the
health of, human beings.

() (No change.)

§125.7. License Denial, Suspension, or Re-
vocation and Criminal Penalties.

(a)-(d) (No change.)

(e) If the department [director]
proposes to deny, suspend, or revoke a li-
cense, the director shall notify the applicant
or the facility by certified mail, return re-
ceipt requested, of the reasons for the pro-
posed action and offer the applicant or
facility an opportunity for a hearing. The
applicant or facility must request a hearing
within 30 calendar days of receipt of the
notice. The request must be in writing and
submitted to the Director, Health Facility
Licensure and Certification Division, Texas
Department of Health, 1100 West 49th
Street, Austin, Texas 78756. A hearing shall
be conducted pursuant to the Administra-
tive Procedure Act, Government Code,
Chapter 2001 [Administrative Procedure
and Texas Register Act, Texas Civil Stat-
utes, Article 6252-13a), and the depart-
ment's formal hearing procedures in
Chapter 1 of this title (relating to Texas
Board of Health). If the applicant or facility
does not request a hearing, in writing,
within 30 calendar days of receipt of the
notice or does not appear at a scheduled
hearing, the applicant or facility is deemed
to have waived the opportunity for a hear-
ing and the proposed action shall be taken.
Receipt of the notice is presumed to occur
on the tenth day after the notice is mailed to
the last address known to the department
unless another date is reflected on a United
States Postal Service return receipt.

(f) The department may suspend or
revoke a license to be effective immediately
when the department has reasonable cause
to believe the health and safety of persons
are threatened. The department shall notify
the facility of the emergency action by cer-
tified mail, return receipt requested, or per-
sonal delivery of the notice. If requested by
the license holder, the department shall con-
duct a hearing, which shall be not earlier
than ten calendar days from the effective
date of the suspension or revocation. The
effective date of the emergency action shall
be stated in the notice. The hearing shall be
conducted pursuant to the Administrative
Procedure Act, Government Code, Chap-
ter 2001 [Administrative Procedure and
Texas Register Act, Texas Civil Statutes,
Article 6252-13a] and the department'’s for-
mal hearing procedures in Chapter | of this
title (relating to the Texas Board of Health).

(8)-(1)

(j) A license holder or person
may not use the word "hospice" in a title
or description of a facility, organization,
program, service provider, or services, or
use any other words, letters, abbrevia-
tions, or insignia indicating or implying
the person holds a license to provide hos-
pice services. A license holder or person
shall meet §125.6(f)(12) of this title (relat-
ing to Standards) if the license holder or
person provides hospice services.

(No change.)

§125.8. Time Periods for Processing and
Issuing a Special Care Facility License.

(a) General.

(1) The date an application for
an initial license, renewal license, or change
of ownership is received is the date the
application reaches the department.

(2) An application for an initial
license is complete when the department
has received, reviewed, and found sccept-
able the information described in §125.
2(a)-(c) of this title (relating to Application
and Issuance of License for First-Time Ap-
plicants).

(3) An application for a renewal
license 1s complete when the department
has received, reviewed and found accept-
able the information described in §125.4(b)-
(e) of this title (relating to Renewal of
License).

(4) An application for change of
ownership is complete when the department
has received, reviewed and found accept-
able the information described 1n §125.2(a)-
(c) of this title.

(b) Time periods. An application
from a special care facility shall be pro-
cessed in accordance with the following
time periods.

(1) The first time period begins
on the date the application is received. The
first time period ends on the date the special
care facility license is issued, or, if the
application is received incomplete, the
period ends on the date the special care
facility is issued a written notice that the
application is incomplete. The written no-
tice shall describe the specific information
that is required before the application is
considered complete. The time period is 20
calendar days for each of the following
categories: application for an initial license;
application for change of ownership; and
application for renewal of license.

(2) The second time period be-
gins on the date the last item necessary to
complete the application is received and
ends on the date the special care facility
license is issued. The time period is 20
calendar days for each of the following
categories:

(A) application for an initial
license;

(B) application for change of
ownership, and

(C) application for renewal
of license.

(¢) Reimbursement of fees.

(1) In the event the application
is not processed in the time periods as
stated in subsection (b) of this section, the
applicant has the right to request the depart-
ment reimburse in full all filing fees paid in
that particular application process. If the
department does not agree that the estab-
lished periods have been violated or finds
that good cause existed for exceeding the
established periods, the request will be de-
nied.

(2) Good cause for exceeding
the period established 1s considered to exist
if:

(A) the number of applica-
tions for licenses to be processed exceeds
by 15% or more the number processed in
the same calendar quarter the preceding
year;

(B) another public or private
entity utilized in the application process
caused the delay; or

(C) other conditions existed
giving good cause for exceeding the estab-
lished periods.

(d) Appeal. If the request for full
reimbursement authorized by subsection (c)
of this section is denied, the applicant may
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then appeal to the commissioner of health
for a resolution of the dispute. The appli-
cant shall give written notice to the com-
missioner requesting full reimbursement of
all filing fees paid because the application
was not processed within the adopted time
period. The department shall submit a writ-
ten report of the facts related to the process-
ing of the application and good cause for
exceeding the established time periods. The
commissioner will make the final decision
and provide written notification of the deci-
sion to the applicant and the department.

(e) Contested case hearing. If at
any time during the processing of the appli-
cation during the second time period, a
contested case hearing becomes involved,
the time periods in §1.34 of this title (relat-
ing to Time Periods for Conducting Con-
tested Case Hearing) are applicable.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 23,
1993.

TRD-9332580 Susan K Steeg

General Counsel, Office of
General Counsel

Texas Department of
Health

Proposed date of adoption. February 27,
1994

For further information, please call: (512)
834-6647

L4 ¢ *

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 405. Client (Patient)
Care

Subchapter FF. Consent to
Treatment with Psychoactive
Medication

e 25 TAC §405.803, §405.808

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) proposes
amendments to §405.803 and §405.808 of
Chapter 405, Subchapter FF, concerning
consent to treatment with psychoactive med:-
cation.

The amendments would clarify the process
for administering psychoactive medication to
patients committed to state facilities under
provisions other than those found in the
Texas Mental Health Code (ie., Code of
Criminal Procedure, Family Code). Although
Senate Bill 207 (73rd Legislature) created a
process for petitioning the court for an order
authorizing administration of psychoactive
medication, its provisions do not apply to pa-
tients committed under the Code of Criminal
Procedure or the Family Code.

Section 405.803 is revised to include a new
definition for "TXMHMR facility. " The defini-
tion of "mental health facility” is revised to
reflect the new term.

Section 405.808 is evised to outline proce-
dures for providing due process to individuals
committed to TXMHMR facilities under provi-
sions of the Code of Criminal Procedures or
Family Code who refuse treatment with psy-
choactive medication.

Lellani Rose, director, Office of Financial Ser-
vices, has determined that there are no signif-
icant fiscal implications to state or local
government as a result of administering the
seclions as proposed.

Dr. Steven Shon, deputy commissioner, Men-
tal Health Services, has determined that the
public benefit of the amendments and new
sections is the clarification of procedures en-
suring due process for individuals committed
to TXMHMR facilties who refuse treatment
with psychoactive medication. There will be
no effect on smail businesses. There is no
anticipated economic cost to persons who are
required to comply with the rules as pro-
posed.

Written comments on the proposal may be
submitted to Linda Logan, director, Policy De-
velopment, Texas Department of Mental
Heakth and Menlal Retardation, PO Box
12668, Austin, Texas 78711-2668, within 30
days of publication

The amendments are proposed under Texas
Health and Safety Code, §532 015, which
provides the Texas Board of Mental Health
and Mental Retardation with rulemaking pow-
ers

$405.803. Dcfinitions. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings. unless the context clearly indicates
otherwise.

Mental health facility-All
TXMHMR facilities [state hospitals, state
centers, and other facilities] which provide
inpatient mental health services.

TXMHMR facilities-All state hos-
pitals and state centers.

§405.808 Paticnts Committed Under Texas
Statutes

(a) Patients committed to mental
health facilities under provisions of the
Texas Mental Health Code. Psychoactive
medications will not be administered to pa-
tients committed to a mental health facility
under a temporary or extended order for
mental health services without the informed
consent of the patient except.

(1)-(3) (no change)

(b) Patients Committed to
TXMHMR facilities under provisions
other than those found in the Texas Men-
tal Health Code (i.e., Code of Criminal
Procedures, Family Code). The decision
to administer medications to a patient

committed to a TXMHMR facility under
provisions other than those found in the
Texas Mental Health Code is within the
discretion of the treating physician dur-
ing the first 14 days of the patient’s com-
mitment. If, following the initial 14-day
period, a committed patient or the pa-
tient’s legally authorized representative
objects to the administration of psychoac-
tive medication, the following review pro-
cedure will be initiated.

(I) The chief physician of the
mental health facility or chief physician
designee who does not work on the pa-
tient’s unit will, within six calendar days
of the patient’s objection or that of his or
her legally authorized representative,
personally examine the patient; interview
the patient and the patient’s legally au-
thorized representative, if the repre-
sentative is available; review the patient’s
records; discuss the case with the treating
physician; and mahke a determination
concerning the appropriateiiess of treat-
ment with psychoactive medication.

(2) Except as limited by para-
graphs (6) and (7) of this section, psycho-
active medications may be administered
if the chief physician or chief physician
designee determines that the administra-
tion of such medication is medically ap-
propriate treatment. In making this
determination, the chief physician or
chief physician designee will consider the
following factors:

(A) the accuracy of the di-
agnosis;

(B) indications for the med-
ication;

(C) probable benefits and
rishs of the medication; and

(D) the existence and value
of alternative forms of treatment, if any.

(3) In addition, the chief phy-
sician or chief physician designee will
make a determination as to whether the
patient’s ability to understand the conse-
quences of the decision to object to the
administration of such medication is im-
paired as a result of the patient’s mental
illness,

(4 If, at any time, the chief
physician or chief physician designee de-
termines that the administration of a psy-
choactive medication is not medically
appropriate treatment, the administra-
tion of such medication will be discontin-
ued within a reasonable period of time
following that determination if the client
or his legally authorized representative
continues to object. The period of time
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within which the medication must be dis-
continued will be based on the condition
of the patient and the type and dosage of
medication being administered.

(5) If psychoactive medication
is administered pursuant to a determina-
tion under paragraph (2) of this subsec-
tion, the clinical director or physician
designee will personally monitor the pa-
tient’s progress on a monthly basis to
determine whether the administration of
psychoactive medication continues to be
medically appropriate treatment.

(6) If the chief physician or
chief physician designee determines that
the administration of psychoactive medi-
cation is medically appropriate treatment
but also determines that the patient’s
ability to understand the consequences of
the decision to object to the administra-
tion of such medication has not been im-
paired as a result of the patient’s mental
illness, the head of the mental health fa-
cility will ensure that a consultant psychi-
atrist not employed by the TDMHMR
will, within six calendar days, personally
examine the patient; interview the patient
and the patient’s legally authorized rep-
resentative, if the representative is avail-
able; review the patient’s records; discuss
the case with the treating physician and
with the chief physician or chief physi-
cian designee; and make a determination
concerning the appropriateness of treat-
ment with psychoactive medication. The
provisions of this section will also apply
to those situations in which the decision
to object was made by the committed
patient’s  legally authorized repre-
sentative.

(7) If the comsultant psychia-
trist determines that treatment with psy-
choactive  medication is  medically
appropriate treatment, such medication
may be administered, but the chief physi-
cian or chief physician designee will mon-
itor the client’s progress as described in
paragraph (5) of this subsection,

(8) No patient committed un-
der provisions of the Code of Criminal
Procedure who objects to the administra-
tion of psychoactive medication after the
first 14 days of the commitment, shall be
so medicated without consent until the
appropriate review procedures set out in
this section have been completed and
documented. For those patients who have
received psychoactive medication and
later object to the administration of this
medication, psychoactive medication
shall be .discontinued pursuant to the
procedures set out in paragraph (4) of
this subsection until the review proce-
dures have been completed and
documented.

(9) Nothing in this section is
intended to preclude the administration
of psychoactive medication to any patient
in an emergency situation as provided for

in §405.812 of this title (relating to Emer-
gencies).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on November 22,
1993

TRD-8332536 Anne K Utiey

Chair, Texas Board of
Mental Health and
Mental Retardation

Texas Department of
Mental Health and

Mental Retardation

Earliest possible date of adoption. January 3,
1994

For further information, please call (512)
206-4516

L 4 ¢ ¢
TITLE 28. INSURANCE

Part I. Texas Department of
Insurance

Chapter 7. Corporate and Finan-
cial Regulation

ubchapter A. Examination and
orporate Custodian and Tax

» 28 TAC §7.63

(Editor” s note The text of the following section
proposed for 1epeal will not be published The
section may be examined in the offices of the
Texas Department of Insurance o1 in the Texas
Register office, Room 245, James Earl Rud-
der Building, 1019 Brazos Street, Austin)

The Texas Department of Insurance pro-
poses the repeal of §7 63, concerning the
annual statement blanks, instructions, and
other forms used by insurers and certan
other entities regulated by the Texas Depart-
ment of Insurance to report thew financial
conditton and business operations and activi-
ties for calendar year 1984 The repeal of this
seclion is necessary to eliminate unneces-
sary provisions and to enable the Texas De-
partment of Insurance simultaneously to
adopt new §7 63, which replaces the re-
pealed section with other provisions concern-
ing the fiing requirements for annual and
quarterly statements and other reporting
forms for calendar year 1933. Notification of
the proposed new section which replaces this
repealed section appears elsewhere in this
issue of the Texas Register

Sandra Aulry, associate commssioner for the
financial program, has determined that for the
first five-year period the repeal 1s in effect,
there will be no fiscal imphcations for state or
local government as a result of the repeal
There will be no effect on local employment
or local economy

Ms Autry also has determined that for each
year of the frst five years the repeal I1s in
effect, the public benefit anticipated as a re-
sult of the repeal will be more efficient admin-
istrative regulation of insurance There will be
no effect on small businesses There 1s no
anticipated economic cost to persons who are
required to comply with the repeal as pro-
posed

Comments on the proposal, 1o be considered
by the commissioner of insurance, must be
submitted in writing within 30 days after publi-
cation of the proposal in the Texas Register
to Linda K von Quintus-Dorn, Chief Clerk,
Mail Code 113-2A, Texas Department of In-
surance, P O. Box 149104, Austin, Texas
78714-9104. An additional copy of the com-
ments should be submitted to Betty
Patterson, Manager-Financial Analysis, Mail
Code 303-1A, Texas Department of Insur-
ance, P.O. Box 149099, Austin, Texas
78714-9099. Request for a public hearing on
this proposal should be submitted separately
to the Chief Clerk’s Office.

The repeal 1s proposed under the Insurance
Code, Articles i.11, 110, 3.07, 6.11, 6 12,
8.07, 808, 821, 824, 9.22, 947, 10.30,
1106, 1119, 14.15, 14. 39, 15.15, 1516,
1618, 1624, 1722, 1725, 18.12, 19.08,
2002, 20A.10, 20A 22, 21.43, 21.54, 22 06,
23.02 23.26, 1.03A, and Texas Government
Code, §§2001 004-2001 038 Article 1.11, au-
thonizes the commussioner to change the form
of the statement blanks and other reporting
forms as shall seem best adapted to elicit a
true exhibit of the financial condition and the
methods of transacting the business of insur-
ers and/or other regulated entihes and re-
quires certain insurers and/or other regulated
entiies to make fiings with the National As-
sociation of Insurance Commissioners Article
1.10(9), requires the department to furnish
the statement blanks and other reporting
forms necessary for companies to comply
with the filing requirements Articles 3 07,
611,612,807, 8.08, 8.21, 8.24, 9.22, 9 47,
1030, 1106, 1119, 1415, 14, 39, 15.15,
1516, 1618, 1624, 1722, 1725, 18.12,
1908, 20 02, 20A 10, 20A 22, 21 54, 22.06,
2302, and 23 26, require the filing of financial
reports and other information by insurers and
other regulated entities, and speciiy particular
rulemaking authorty of the commissioner re-
lating to those insurers and other regulated
entities. Article 21 43, provides the conditions
under which foreign insurers are permitted to
do business in this state and requires foreign
nsurers to comply with the provisions of the
Insurance Code Article 103A, authorizes the
commissioner to adopt rules and regulalions
for the conduct and execution of the duties
and functions of the department only as au-
thonized by statute for general and uniform
application The Texas Government Code,
§§2001.004-2001.038, authorize and require
each state agency to adopt rules ol practice
setting forth the nature and requirement of
available procedures, and prescribe the pro-
cedures for adoption of rules by a state ad-
ministrative agency

Cross Reference To Statute The following
are the articles of the Insurance Code that
are affected by this rule §7 63-The Insur-
ance Code, Articles 1 11, 1.10, 307, 6 11,
6 12, 8.07, 808, 821, 824, 922, 947, 10
30, 1106, 11 19, 14 15, 1439, 1515, 15 16,
16 18, 1624, 1722, 1725, 18 12, 1908,
2002, 20A 10, 20A 22, 21 43, 21 54, 22 06,
2302, and 23 26

§7 63 Annual Statement Blanks, Instruc-
twns, and Other Forms, 1984 Operations.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be wihin the agency’s authorty to
adopt
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Issued in Austin, Texas on November 24,
1993.

TRD-9332713 Linda K. von Quintus-Dom

Chief Clerk
Texas Department of
Insurance

Earliest possible date of adoption® January 3,
1994

For further information, please call: (512)
463-6327

¢ ¢ L 4

The Texas Department of Insurance (depart-
ment) proposes new §7 63 concerning annual
and quarterly statement blanks, other report-
ing forms, diskettes and instructions to be
used by insurers and cerfain other entities
regulated by the Texas Department of Insur-
ance when reporting their financial condition
and business operations and actities, and
the requirement to file such completed state-
ment blanks and other reporting forms, in-
cluding diskettes. These statement blanks,
other reporting forms and diskettes are re-
quired for reporting in 1994, the financial con-
dition and business operations and activities
of insurers and certain other regulated enti-
ties conducted during the 1993 and 1994
calendar years. The proposai of new §7.63 is
simultaneous with the proposed repeal of pre-
sent §7 63. Notice of the proposed repeal
appears elsewhere in this 1ssue of the Texas
Register. The new section dehines terms rele-
vant fo the statement blanks and reporting
forms, provides the dates by which certain
reports are to be filed; adopts by reference
the annual and quarterly statement blanks,
other reporting forms, and instructions for re-
porting the financial condition and business
operalions and activities; and requires insur-
ance companies and certain other regulated
entities to file such annual and quarterly
statements and other reporting forms with the
depariment and/cr the National Association of
Insurance Commissioners as dwected The
department has filed with the Office of the
Secretary of State, Texas Register Dwision,
copies of the annual and quarterly statement
blanks, other reporting forms, and manuals
proposed for adoption by reference Other
copies are available for nspection in the of-
fice of the Financial Analysis Unit of the
Texas Department of Insurance, William P
Hobby State Office Building, 333 Guadalupe,
Building 3, Third Floor, Austin.

Sandra Autry, associate commissioner for the
financial program, has determined that there
will be fiscal implications as a result of enforc-
ing or administering this section. The effect
on state government for the first five-year
period the rule will be in effect will be fees
pad by the state government to the National
Association of Insurance Commussioners for
filing requirements of this section when those
fees are not paid by such insurers There will
be no eftect on local government for the first
five-year period the rule will be in effect For
small businesses and larger businesses, the
cost of comphance with this section will be

the administrative expense in completing the
statement blanks, other reporting forms, and
diskette filings. The cost of completing the
diskette filings depends on the method of
comphance the regulated entity selects. If a
regulated entity elects to purchase electronic
data processing equipment and to prepare
diskettes internally, the anticipated maximum
cost of compliance would be $7,500 for the
first year, and $1,200 for each of the next four
years. If a regulated entity chooses to use an
independent consultant or vendor to prepare
diskettes adequate to comply with the re-
quirements of this section, the anticipated
possible economic cost of compliance would
be between $600 and $3,500 for each year of
the first five years that the proposed section
is in effect, with the exact cost depending on
the fee schedule of the independent consult-
ant or vendor whom the regulated entdy
chooses to utilize. On the basis of cost per
hour of labor, there is no expected difference
in cost of compliance between small
businesses and larger businesses affected by
this section

Ms. Autry has also determined that for each
year of the first five years this seclion as
proposed 1s in effect, the public benefits antic-
ipated as a result of enforcing this section are
the ability of the department to provide finan-
cial information to the public and other regula-
tory bodies as requested, and to monitor the
financial condition of insurers and other regu-
lated entities licensed in Texas to better as-
sure financiai soivency. The anticipated
economic cost to insurers and other regulated
entties required to comply with this proposed
section will be the administrative expense in
completing the stalement blanks, other re-
porting forms, and diskette filings. The cost
will depend on each company's record-
keeping praclices, type of operations, and the
method of complying with diskette filing re-
qurements selected by the regulated entity
as described in the Fiscal Note.

Comments on the proposal, to be considered
by the commissioner of insurance, must be
submitted in writing within 30 days after pubh-
cation of the proposed section in the Texas
Register to Linda K von Quintus-Dorn, Chief
Clerk, Mail Code 113-2A, Texas Department
of Insurance, P O Box 149104, Austin,
Texas 78714-9104 An additional copy of the
comments should be submitted to Betty
Patterson, Manager - Financial Analysis Unit,
Mail Code 303-1A, Texas Depariment of In-
surance, P O Box 149099, Austin, Texas
78714-9099 Request for a public hearing on
this proposal should be submitted separately
to the Chief Clerk's Office

The new section is proposed under the Insur-
ance Code, Aricles 1.11, 110, 307,
320-1, 3.27-2, 6.11, 612, 8.07, 808, 8.21,
8.24, 922, 947, 1030, 11.06, 1119, 14.15,
1439, 1515, 1516, 1618, 1624, 17.22,
17 25, 18 12, 1908, 20.02, 20A 10, 20A 22,
21 43, 21 54, 22 06, 23 02, 23.26, 1 03A, and
Texas Government Code, §§2001 004-
2001 038 The Insurance Code, Article 1. 11,
authonzes the comnussioner 1o make
changes in the forms of the annual state-
ments required of insurance companies of
any kind, as shall seem best adapted to elictt
a true exhibit of ther condition and methods
of transacting business, and requres certain

insurers to make filings with the National As-
sociation of Insurance Commissioners. Article
1.10(9), requires the department to furnish
the statement blanks and other reporting
forms necessary for companies to comply
with the filing requirements. Aricles 3.07,
3.20-1, 3. 27-2, 6.11, 6.12, 8.07, 8.08, 821,
824,922,947, 1030, 11.06, 11.19, 14. 15,
1439, 1515, 15.16, 16.18, 1624, 17.22,
17.25, 18.12, 19.08, 20.02, 20A. 10, 20A.22,
21.54, 22.06, 23 02, and 23.26, require the
filing of financial reports and other information
by insurers and other regulated entities, and
specify particular rulemaking authority of the
commussioner relating to those insurers and
other regulated entities. Article 21.43, pro-
vides the conditions under which foreign in-
surers are permitted to do business in this
stale and requires foreign insurers to comply
with the provisions of the Insurance Code
Article 1.03A, authorizes the commissioner to
adopt rules for the conduct and execution of
the duties and functions of the department
only as authorized by statute for general and
uniform  application Texas Government
Code, §§2001. 004-2001.038, authorize and
require each state agency to adopt rules of
practice setting forth the nature and require-
ment of available procedures, and prescnbe
the procedures for adoption of rules by a
stale administrative agency. The proposed
section affects the filing of the annual state-
ment, other reporting forms, and diskettes to
elictt the financial condtion of insurers under
the Insurance Code, Article 1.11.

The following are the articles of the Insurance
Code that are affected by this rule: §
7.63-The Insurance Code, Arlicles 1.11,
1.10, 3.07, 3. 20-1,327-2, 6.11, 6 12, 807,
8.08, 8.21, 8.24, 922, 9.47, 10.30, 11.06, 11
19, 14.15, 14 39, 15.15, 15.16, 16.18, 16.24,
17 22, 17.25, 18 12, 19.08, 20. 02, 20A 10,
20A.22, 2143, 2154, 2206, 23.02, and
23.26

§7.63. Requirements for filing the 1993 An-
nual and 1994 Quarterly Statements, Other
Reporting Forms and Diskettes.

(a) Scope. This section provides in-
surers and other regulated entities with the
filing requirements for the 1993 annual
statement, 1994 quarterly statements, other
reporting forms, and diskettes necessary to
report information concerning the financial
condition and bustness operations and activ-
ities of winsurers. This section applies to all
insurers and other regulated entities autho-
rized to do the business of insurance in this
state and includes, but is not limited to, life
insurers; accident nsurers; life and accident
insurers, life and health insurers; accident
and health 1nsurers, Life, accident and health
insurers, mutual life insurers, stipulated pre-
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mium insurers; group hospital service cor-
porations; fire insurers; fire and marine
insurers; general casualty insurers; fire and
casualty insurers;, mutual insurers other than
life; county mutual insurers; Lloyd's plans;
reciprocal and inter-insurance exchanges;
domestic risk retention groups; domestic
joint underwriting associations; title insur-
ers; fraternal benefit societies; local mutual
aid associations; statewide mulual assess-
ment companies; mutual burial associations;
exempt associations; farm mutual insurers;
health maintenance organizations; and non-
profit legal services corporations. The com-
missioner of insurance adopts by reference
the 1993 annual and 1994 quarterly state-
ment blanks, instruction manuals, and other
reporting forms specified in this section
The annual and quarterly statement blanks
and other reporting forms are available from
the Texas Department of Insurance, Finan-
cial Analysis, Mail Code 303-1A, P. O. Box
149099, Austin, Texas 78714-9099 Insur-
ers and other regulated entities shall prop-
erly report to the Texas Department of
Insurance and the National Association of
Insurance Commussioners (NAIC), using
the appropriate annual and quarterly state-
ment blanks, other reporting forms and
machine-readable diskettes and following
the applicable instructions as outlined in
subsections (c)-(1) of this section,

(b) Definitions  The following
words and terms, when used 1n this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Association edition-Blanks
and forms promulgated by the National As-
soctation of Insurance Commissioners

(2) Commissioner-The commis-
sioner of insurance appointed under the In-
surance Code, Article 1 09.

(3) Department-The Texas De-
partment of Insurance

(4) Insurer-A person or bustness
entity legally organized in and authorized
by its domiciliary jurisdiction to do the
bustness of insurance.

(5) NAIC-The National Associ-
atton of Insurance Commuissioners

(6) Texas edition-Blanks and
forms promulgated by the commussioner of
insurance

(c) Filing requirements for life, ac-
cident and health insurers Each lfe, life
and accident, life and heaith, accident and
health, mutual life, or lfe, accident and
health insurance company, stipulated pre-
mium nsurance company, and group hospi-
tal services corporation shall complete and
file the following blanks, forms, and disk-
ettes for the 1993 calendar year and the first
three quarters of the 1994 calendar year
The forms, reports and diskettes identified
in paragraphs (1)(A)-(G), (2)(A)-(D), and

(3)(A)-(D) of this subsection shall be com-
‘pleted in accordance with the current NAIC
Accounting Practices and Procedures Man-
ual for Life. Accident and Health Insurance
Companies, and the current NAIC Annual
Statement Instructions, Life, Accident and
Health, except as otherwise provided by
this section. The diskettes identified in para-
graphs (3)(C) and (D) shall be completed in
accordance with the current NAIC Annual
Statement  Diskette  Filing  Specifications-
Life/Health. Since Texas domestic compa-
nies have historically not been required to
establish a Mandatory Securities Valuation
Reserve (MSVR), they are not required at
the present time to establish an Asset Valu-
ation Reserve (AVR) or Interest Mainte-
nance Reserve (IMR) unless the company is
licensed 1n a state that requires an AVR or
IMR, in which case the reserve must be
calculated 1n accordance with the instruc-
tions established by the NAIC. Goodwill
shall not be allowed as an admutted asset of
an insurer or an insurer's insurance subsid-
iaries on any filing with the department or
the NAIC by Texas domestic insurers or on
any filing with the department by insurers
domiciled outside the State of Texas. In the
event of a conflict between the Insurance
Code, any currently existing department
rule, form or instruction, or any specific
requirement of this subsection and the
NAIC manuals lsted in this subsection,
then and in that event, the Insurance Code,
the department’s promulgated rule, form or
instruction, or the specific requirement of
this subsection shall take precedence and in
all respects control. It is the express intent
of this subsection that it shall not repeal or
otherwise modify or amend any department
rule or the Insurance Code

(1) Reports to be filed with the
department and the NAIC include the fol-
lowing

(A) Annual Statement (asso-
ciatton edition, Form 1, Form 1A, or Form
1), etther the 12 inch by 19 inch size, 11
inch by 17 inch size, or 9 inch by 14 inch
size, to be filed on or before March 1, 1994
(stipulated premium insurance companies,
Aprd 1, 1994);

(B) Annual Statement of the
Separate  Accounts (association edition,
Form 1-S) (required of compames maintain-
ng separate accounts), either the 12 inch by
19 inch size, 11 inch by 17 inch size, or 9
inch by 14 inch size, to be fued on or
before March 1, 1994 (stipulated premium
insurance compantes. April 1, 1994),

(C) Long-Term Care Insur-
ance Exhibit {association edition) (required
of companies writing long-term care busi-
ness). ether the 12 inch by 19 inch size, 11
inch by 17 inch size, or 9 inch by 14 inch

size, to be filed on or before March 1, 1994
(stipulated premium insurance companies,
April 1, 1994), in addition to the Long-
Term Care Experience Reporting Form in-
cluded in the annual statement required by
paragraph (1)(A) of this subsection;

(D) Schedule DS (associa-
tion edition) (required of companies that
have included equity in the undistributed
income of consolidated subsidiaries in its
net gain/(loss) from operations), either the
12 inch by 19 inch size, 11 inch by 17 inch
size, or 9 inch by 14 inch size, to be filed
on or before March 1, 1994 (stipulated pre-
mium insurance companies, April 1, 1994),

(E) Interest Sensitive Life In-
surance Products Report (association edi-
tion) (required of companies writing interest
sensitive products), either the 12 inch by 19
inch size, 11 inch by 17 inch size, or 9 inch
by 14 inch size, to be filed on or before
April 1, 1994 (stipulated premium insurance
companies, April [, 1994),

(F) Life. Health and Annuity
Guaranty Association Model Act Assess-
ment Base Reconciliation Exhibit (associa-
tion edition), 8 1/2 inch by 14 inch size, to
be filed on or before June 30, 1994, and

(G) Lie and Accident and
Health Quarterly Statement (association edt-
tion) (required of companies filing Form 1),
either the 12 inch by 19 inch size, 11 inch
by 17 inch size, or 9 inch by 14 inch size,
to be filed on or before May 15, August 15,
and November 15, 1994, However, a Texas
stipulated premium company, unless specif-
ically requested to do so by the department,
is not required to file quarterly statements
with the department or the NAIC if 1t meets
all three of the following conditions:

(1) 1t 1s authorized to
write only life insurance on its Certificate of
Authority,

(1) 1t collected premiums
in the prior calendar year of less than $I
mullion, and

(i) 1t had a profit from
operations 1n the prior two calendar years

(2) Reports to be filed only with
the department.

(A) Management's Discus-
sion and Analysis (prepared pursuant to the
NAIC Annual Statement Instructions, Life.
Accident and Health), to be filed on or
before March I, 1994 (stipulated premiun.
insurance companies, April 1, 1994),

(B) Schedule SIS, Stock-
holder Information Supplement (association
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edition) (required of domestic stock compa-
nies which have 100 or more stockholders),
either the 12 inch by 19 inch size, 11 inch
by 17 inch size, or 9 inch by 14 inch size,
to be filed on or before March 1, 1994
(stipulated premium insurance companies,
April 1, 1994),

(C) Schedule DM (associa-
tion edition) (shows statement value and
fair market value of all bonds and preferred
stock owned), eitker the 12 inch by 19 inch
size, 11 inch by 17 inch size, or 9 inch by
14 inch size, to be filed on or before March
1, 1994 (stipulated premium insurance com-
panies, April 1, 19%4) ;

(D) Accident and Health Pol-
icy Experience Exhibit, (association edition)
(required of companies writing accident
andfor health business), either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed on or
before June 30, 1994,

(E) Annual Statement (Texas
edition, green) (required of companies writ-
ing prepaid legal business in 1993), 8 112
inch by 14 inch size. to be filed on or
before March 1, 1994 (stipulated premium
insurance companies, April 1, 1994);

(F) Affidavit in Lieu of An-
nual Statement (Texas edition, green) (re-
quired of companies authorized to write
prepaid legal business that did not write
such business in 1993), to be filed on or
before March 1, 1994,

(G) Texas Overhead Assess-
ment Form (required of Texas domestic
companies only), to be filed on or before
March 1, 1994 (stipulated premium insur-
ance companies, April 1, 1994);

(H) Analysis of Surplus, for
life, accident and health insurers, to be filed
on or before March 1, 1994 (stipulated pre-
mium 1nsurance companies, April 1, 1994);

(I) Texas Disclosure Form
(reports whether the annual or quarterly
statement filing with the department differs
from the annual or quarterly statement filing
with the NAIC or the insurer’s state of
domicile and reports any indwvidual treat-
ment of assets, liabilities, operations, or ca-
pital and surplus accounts granted by an
insurer's state of domicile or any other state
insurance regulatory department), to be
filed on or before March 1, May 15, August
15, and November 15, 1994 (stipulated pre-
mium companies, April 1, 1994 and, for
those stipulated premium companies subject
to quarterly reporting in accordance with

paragraph (1)(G) of this subsection, May
15, August 15, and November 15, 1994),

(J) Supplemental Investment
Income Exhibit (shows percent of net in-
vestment income by type of investment, as
an attachment to page ten of the annual
statement as required by paragraph (1)(A)
of this subsection), to be filed on or before
March 1, 1994 (stipulated premium compa-
nies, April 1, 1994); and

(K) Policy Count Exhibit
(shows number of insurance policies written
or certificates issued by the insurer and in
force on December 31, 1993), to be filed on
or before March 1, 1994 (stipulated pre-
mium companies, April 1, 1994).

(3) Reports and diskettes to be
filed only with the NAIC:

(A) Officers and Directors
Information (association edition) (required
of companies upon their initial filing with
the NAIC and to report any changes in
previously filed information), to be filed on
or before March 1, 1994 (stipulated pre-
mium insurance companites, April 1, 1994);

(B) Credit Insurance Experi-
ence Exhibit (association edition) (required
of companies writing credit business), 9
inch by 14 inch size, to be filed on or
before May 1, 1994,

(C) machine-readable  disk-
ettes containing computerized annual state-
ment data, (required of companies filing
annual statement Form 1), to be filed on or
before March 1, 1994 (stipulated premium
insurance companies, April I, 1994) ; and

(D) machine-readable  disk-
ettes contamning computerized quarterly
statement data, (required of companies fil-
ing annual statement Form 1), to be filed on
or before May 15, August 15, and Novem-
ber 15, 1994. However, a Texas stipulated
premium company, unless specifically re-
quested to do so by the department, is not
required to file diskettes with the NAIC if it
meets all three of the following conditions.

2 (i) it is authonzed to
write only life insurance on its Certificate of
Authority;

(ii) it collected premiums
in the prior calendar year of less than $I
million; and

(i) it had a profit from
operations in the prior two calendar years.

(d) Requirements for property and
casualty insurers. Each fire, fire and marine,
general casualty, fire and casualty, county

mutual insurance company, mutual insur-
ance company other than lLife, Lloyd's plan,
reciprocal or inter-insurance exchange, do-
mestic risk retention group, life insurance
company that 1s licensed to write workers’
compensation, any farm mutual insurance
company that filed on a Form 2 for the
1992 calendar year, and domestic joint un-
derwriting association shall complete and
file the following blanks, forms, and disk-
ettes for the 1993 calendar year and the first
three quarters of the 1994 calendar year.
The forms, reports, and diskettes identified
in paragraphs (1)(A)-(G). (2)(A)-(D), and
(3)(A)-(D) of this subsection shall be com-
pleted in accordance with the current NAIC
Accounting Practices and Procedures Man-
ual for Fire and Casualty Insurance Com-
panies, and the current NAIC Annual
Statement Instructions, Property and Casu-
alty, except as otherwise provided by this
section. No loss reserve discounts, other
than as respects fixed and determinable pay-
ments such as those emanating from work-
ers’ compensation tabular indemnity
reserves and long-term disability claims for
which specific segregated 1nvestments have
been established, shall be allowed; pro-
vided, however, any company that claimed
loss reserve discounts, other than as re-
spects fixed and determinable payments
such as those emanating from workers’
compensation tabular indemnity reserves
and long-term disability ciaims, as of De-
cember 31, 1991, shall be allowed to claim
such reserve discounts at the applicable per-
centage. The applicable percentage for
claiming such loss reserve discounts shall
be 100% for 1992, 75% for 1993, 50% for
1994, 25% for 1995, 0% for 1996, and
subsequent years. In no event shall the dol-
lar amount of discounts, other than as re-
spects fixed and determinable payments
such as those emanating from workers’
compensation tabular indemnity reserves
and long-term disabulity claims, claimed as
of December 31, 1991, and subject to the
applicable percentage, be increased as of
December 31, 1992 and thereafter. The
commissioner shall have the authority to
determine the appropriateness of, and may
disapprove, discounts taken as respects
fixed and determinable payments such as
those emanating from workers’ compensa-
tion tabular indemnity reserves and long-
term disability claims. The commussioner
shall also have the authority to determine
the appropriateness of and may disapprove
anticipated salvage and subrogation Good-
will shall not be allowed as an admutted
asset of an insurer or an insurer’s insurance
subsidiary on any filing with the department
or the NAIC by Texas domestic insurers or
on any filing with the department by insur-
ers domiciled outside the State of Texas.
The diskettes idertified in paragraphs (3)(C)
and (D) of this subsectton shall be com-
pleted in accordance with the current NAIC
Annual  Statement  Diskette  Filing
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Specifications-Property/Casualty  In  the
event of a conflict between the Insurance
Code, any currently existing department
rule, form or instruction, or any specific
requirement of this section and the NAIC
manuals listed in this subsection, then and
in that event, the Insurance Code, the de-
partment’s promulgated rule, form or in-
struction, or the specific requirement of this
section shall take precedence and in all
respects control. It is the express intent of
this subsection that it shall not repeal or
otherwise modify or amend any department
rule or the Insurance Code.

(1) Reports to be filed with the
department and the NAIC:

(A) Annual Statement (asso-
ciation edition, Form 2), either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed on or
before March 1, 1994,

(B) Long-Term Care Insur-
ance Exhibit (association edition) (required
of companies writing long-term care busi-
ness), either the 12 inch by 19 inch size, 11
inch by 17 inch size, or 9 inch by 14 inch
size, to be filed on or before March 1, 1994,
tn addition to the Long-Term Care Report-
ing Form required by subparagraph (1)(C)
of this subsection,

(C) Long-Term Care Experi-
ence Reporting Form (association edition)
(required of companies writing long-term
care business), either the 12 inch by 19 inch
size, 11 inch by 17 inch size, or 9 inch by
14 inch size, to be filed on or before May 1,
1994,

(D) Financial Guaranty In-
surance Exhibit (association edition) (re-
quired of companies wriing financial
guaranty business), etther the 12 inch by 19
inch size, 11 inch by 17 inch size, or 9 inch
by 14 inch size, to be filed on or before
March 1, 1994,

(E) Supplement "A" to
Schedule T. Exhibit of Medical Malpractice
Premiums Written (association edition) (re-
quired of companies writing medical mal-
practice business), either the 12 inch by 19
inch size, 11 inch by 17 inch size, or 9 inch
by 14 inch size, to be filed on or before
March 1, 1994,

(F) Insurance Expense Ex-
hibat (association edition). either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed 1n dupl-
cate on or before Apnit 1, 1994; and

(G) Fire and Casualty Quar-
terly Statement (association edition), either
the 12 inch by 19 inch size, 11 inch by 17
inch size, or 9 inch by 14 inch size, to be
filed on or before May 15, August 15, and
November 15, 1994,

(2) Reports to be filed only with
the department

(A) Management’s Discus-
ston and Analysis (prepared pursuant to the
NAIC Annual Statement [nstructions, Prop-
erty and Casualty), to be filed on or before
March 1, 1994,

(B) Schedule SIS, Stock-
holder Information Supplement (association
edition) (required of domestic stock compa-
nies which have 100 or more stockholders),
either the 12 inch by 19 inch size, Il inch
by 17 inch size, or 9 inch by 14 inch size,
to be filed on or before March 1, 1994,

(C) Schedule DM (associa-
ton edition) (shows statement value and
fair market value of all bonds and preferred
stock owned), etther the 12 inch by 19 inch
size, 11 inch by 17 inch size, or 9 inch by
14 inch size, to be filed on or before March
1. 1994;

(D) Accident and Health Pol-
icy Eperience Exhibit (association edition)
(required of companies writing accident
and/or health business), either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed on or
before June 30, 1994;

(E) Annual Statement (Texas
edition, green) (required of companies writ-
ing prepaid legal business), 8 1/2 inch by 14
inch size, to be filed on or before March !,
1994,

(F) Affidavit in Lieu of An-
nual Statement (Texas edition, green) (re-
quired of companies authorized to write
prepaid legal business that did not write
such business tn 1993), to be filed on or
before March 1, 1994,

e

(G) Texas Overhead Assess-
ment Form (required of Texas domestic
compantes only), to be filed on or before
March 1, 1994,

(H) Analysis of Surplus, for
property and casualty insurers (required of
all licensed companies, except Texas do-
mestic county mutual companies), to be
filed on or before March 1, 1994,

(I) Supplement for County
Mutuals (required of Texas domestic county
mutual companies, as an attachment to page
16 of the annual statement as required by
paragraph (1)(A) of this subsection), to be
filed on or before March 1, 1994,

() Supplement A for County
Mutuals (required of Texas domestic county
mutual companies, as an attachment to page
8 of the annual statement as required by
paragraph (1)(A) of this subsection), to be
filed on or before March 1, 1994.

(K) Texas Disclosure Form
(reports whether the annual or quarterly
statement filing with the department differs
from the annual or quarterly statement filing
with the NAIC or the insurer’s state of
domicile and reports any individual treat-
ment of assets, liabilities, operations, or ca-
pital and surplus accounts granted by an
insurer’s state of domicile or any other state
insurance regulatory department), to be
filed on or before March 1, May 15, August
15, and November 15, 1994,

(L) Supplemental Investment
Income Exhibit (shows percent of net in-
vestment income by type of investment, as
an attachment to page 6 of the annual state-
ment as required by paragraph (1)(A) of this
subsection), to be filed on or before March
1, 1994, and

(M) Policy Count Exhibut
(shows number of insurance policies written
or certificates issued and in force on De-
cember 31, 1993), to be filed on or before
March 1, 1994, ’

(3) Reports and diskettes to be
filed only with the NAIC.

(A) Officers and Directors
Information (assoctation edition) (required
of companies upon their initial filing with
the NAIC and to report any changes
previously filed information), to be filed on
or before March 1, 1994,

(B) Credit Insurance Experi-
ence Exhibit (association edition) (required
of companies writing credit accident and/or
health business), 9 inch by 14 inch size, lo
be filed on or before May 1, 1994,

(C) machine-readable  disk-
ettes containing computerized annual slate-
ment data, to be filed on or before March 1,
1994, and

(D) machine-readable disk-
ettes containing computerized quarterly
statement data, to be filed on or before May
IS, August 15, and November 15, 1994
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(e) Requirements for fraternal bene-
fit societies. Each fraternal benefit society
shall complete and file the following
blanks, forms, and diskettes for the 1993
calendar year and the first three quarters of
the 1994 caiendar year. The forms, reports,
and diskettes identified in subparagraphs
(1X(A)-(D); (2)(A)-(D); and (3)(A) and (B)
of this subsection shall be completed in
accordance with the current NAIC Account-
ing Practices and Procedures Manual for
Life, Accident and Health Insurance Com-
panies, and the current NAIC Annual State-
ment Instructions, Fraternal, except as
otherwise provided by this section. The
diskettes identified in paragraph (3) (B) of
this subsection shall be completed in ac-
cordance with the current NAIC Annual
Statement Diskette  Filing Specifications-
Fraternal. Goodwill shall not be allowed as
an admitted asset of an insurer or an insur-
er's insurance subsidiaries on any filing
with the department or the NAIC by Texas
domestic insurers or on any filing with the
department by insurers domiciled outside
the State of Texas. In the event of a conflict
between the Insurance Code, any currently
ebyisting department rule, form or instruc-
tion, or any specific requirement of this
subsection and the NAIC manuals listed in
this subsection, then and in that event, the
Insurance Code or the department’s promul-
gated rule, form or instruction, or the spe-
cific requirement of this subsection shall
take precedence and in all respects coritrol.
It is the ebypress intent of this subsection
that it shall not repeal or otherwise modify
or amend any department rule or the Insur-
ance Code.

(1) Reports to be filed with the
department and the NAIC:

(A) Annual Statement (asso-
ciation edition, Form 4), either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed on or
before March 1, 1994,

(B) Annual Statement of the
Separate Accounts (association edition,
Form 1-S) (required of companies maintan-
ing separate accounts) either the 12 inch by
19 inch size, 11 inch by {7 inch size, or 9
inch by 14 inch size, to be filed on or
before March 1, 1994;

(C) Long-Term Care Insur-
ance Exhibit (association edition) (required
of companies writing long-term care busi-
ness), either the 12 inch by 19 inch size, 11
inch by 17 inch size, or 9 inch by 14 inch
size, to be filed on or before March 1, 1994,
in addition to the Long-Term Care Experi-
ence Reporting Form included in the annual
statement required in paragraph (1)(A) of
this subsection; and

(D) Interest Sensitive Life
Insurance Products Report (association edi-
tion) (required of companies writing interest
sensitive products), either the 12 inch by 19
inch size, 11 inch by 17 inch size, or 9 inch
by 14 inch size, to be filed on or before
April 1, 1994,

(2) Reports to be filed only with
the department:

(A) Management's Discus-
sion and Analysis (prepared pursuant to the
NAIC Annual Statement Instructions, Fra-
ternal), to be filed on or before March 1,
1994,

(B) Schedule DM (associa-
tion edition) (shows statement value and
fair market value of all bonds and preferred
stock owned), either the 12 inch by 19 inch
size, 11 inch by 17 inch size, or 9 inch by
14 inch size, to be filed on or before March
1, 1994,

(C) Accident and Health Pol-
1cy Experience Exhibit, (association edition)
(required of companies writing accident
andfor health business), either the 12 inch
by 19 inch size, 11 inch by 17 inch size, or
9 inch by 14 inch size, to be filed on or
before June 30, 1994,

, (D) Fraternal Quarterly
Statement (association edition), either the
12 inch by 19 inch size, 11 inch by 17 inch
size, or 9 inch by 14 inch size, to be filed
on or before May 15, August 15, and No-
vember 15, 1994,

(E) Texas Overhead Assess-
ment Form (required of Texas domestic
companies only), to be filed on or before
March |, 1994,

(F) Analysis of Surplus, for
fraternal benefit societies, to be filed on or
before March 1, 1994; and

(G) Fraternal Benefit
Societies-Supplement to Valuation Report,
to be filed on or before June 30, 1994.

(H) Texas Disclosure Form
(reports whether the annual or quarterly
statement filing with the department differs
from the annual or quarterly statement filing
with the NAIC or the insurer’s state of
domicile and reports any individual treat-
ment of assets, liabilities, operations, or ca-
pital and surplus accounts granted by an
insurer’s state of domicile or any other state
insurance regulatory department), to be
filed on or before March 1, May 15. August
15, and November 15, 1994;

(I) Supplemental Investment
Income Exhibit (shows percent of net in-
vestment income byetype of investment, as
an attachment to page nine of the annual
statement as required by paragraph (1)(A)
of this subsection), to be filed on or before
March 1, 1994; and

(J) Policy Count Exhibit
(shows number of insurance policies written
and certificates issued and in force on De-
cember 31, 1993), to be filed on or before
March 1, 1994,

(3) Reports and diskettes to be
filed only with the NAIC.

(A) Officers and Directors
Information (association edition) (required
of companies upon their initial filing with
the NAIC and to report any changes in
previously filed information), to be filed on
or before March 1, 1994; and

(B) machine-readable disk-
ettes containing computerized annual state-
ment data, to be filed on or before March |,
1994

(f) Requirements for title insurers.
Each title insurance company shall com-
plete and file the following blanks and
forms for the 1993 calendar year and the
first three quarters of the 1994 calendar
year. The reports and forms identified in
paragraphs (1); (2)(A)-(C), and (3) of this
subsection shall be completed in accordance
with the Title Insurance Accounting Princi-
ples Supplement section of the current
NAIC Accounting Practices and Proce-
dures Manual for Fire and Casualty Insur-
ance Companies, and the current NAIC
Annual ~ Statement  Instructions,  Title,
ebycept as otherwise provided by this sec-
tion. Goodwill shall not be allowed as an
admitted asset of an insurer or an insurer’s
insurance subsidiary on any filing with the
department and the NAIC by Texas domes-
tic insurers or on any filing with the depart-
ment by insurers domiciled outside the State
of Texas. In the event of a conflict between
the Insurance Code. any currently existing
department rule, form or instruction, or any
specific requirement of this subsection and
the NAIC manuals listed in this subsection,
then and in that event, the Insurance Code,
the department’s promulgated rule, form or
instruction, or the specific requirement of
this subsection shall take precedence and in
all respects control. It is the ebypress intent
of this subsection that it shall not repeal or
otherwise modify or amend any department
rule or the Insurance Code.

(1) Reports to be filed with the
department and the NAIC: Annuai State-
ment (association edition, Form 9), either
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the 12 inch by 19 inch size, 11 inch by 17
inch size, or 9 inch by 14 inch size, to be
filed on or before March 1, 1994,

(2) Reports to be filed only with
the department:

(A) Management's Discus-
ston and Analysis, (prepared pursuant to the
NAIC Annual Statement Instructions, Title),
to be filed on or before March 1, 1994,

(B) Schedule DM (associa-
tion edition) (shows statement value and
fair market value of all bonds and preferred
stock owned), either the 12 inch by 19 inch
size, 11 inch by 17 inch size, or 9 inch by
14 inch size, to be filed on or before each
March 1, 1994,

(C) Tule Quarterly Statement
(association edition), either the 12 inch by
19 inch size, 11 inch by 17 inch size, or 9
inch by 14 inch size, to be fied on or
before May 15, August 15, and November
15, 1994,

(D) Texas Overhead Assess-
ment Form (required of Texas domestic
companies only), to be filed on or before
March 1, 1994; and

(E) Analysis of Surplus, for
title insurers, to be filed on or before March
1, 1994,

(F) Texas Disclosure Form
(reports whether the annual or quarterly
statement filing with the department differs
from the annual or quarterly statement filing
with the NAIC or the insurer's state of
domicile and reports any individual treat-
ment of assets, liabilities, operations, or ca-
pital and surplus accounts granted by an
insurer’s state of domicule or any other state
insurance regulatory department), to be
filed on or before March |, May 15, August
15. and November 15, 1994,

(G) Supplemental Investment
Income Exhibit (shows percent of net in-
vestment income by type of investment, as
an attachment to page five of the annual
statement as required in paragraph (1)(A) of
this subsection), to be filed on or before
March 1, 1994; and

(H) Policy Count Exhibit
(shows number of insurance policies written
and certificates issued and in force Decem-
ber 31, 1993), to be filed on or before
March 1, 1994.

(3) Reports to be filed only with
the NAIC: Officers and Directors Informa-
tion (association edition) (required of com-

panies upon their initial filing with the
NAIC and to report any changes in previ-
ously filed information) , to be filed on or
before March 1, 1994,

(g) Requirements for health mainte-
nance organizations. Each health mainte-
nance organization shall complete and file
the following blanks and forms for the 1993
calendar year and the first three quarters of
the 1994 calendar year with the department
only. The forms or reports identified in
paragraphs (1)-(3) of this subsection shall
be completed in accordance with the current
NAIC Accounting Practices and Proce-
dures Manual for Health Maintenance Or-
ganizations, and the current NAIC Annual
Statements  Instructions, Health Mainte-
nance Organizations, except as otherwise
provided by this section. Goodwill shall not
be allowed as an admitted asset of an in-
surer or an insurer’s insurance subsidiaries
on any filing with the department and the
NAIC by Texas domestic insurers and any
filing with the department by insurers domi-
ciled outside the State of Texas. In the
event of a conflict between the Insurance
Code, any currently existing department
rule, form or instruction, or any specific
requirement of this subsection and the
NAIC manuals listed in this subsection,
then and in that event, the Insurance Code,
the department’s promulgated rule, form or
instruction, or the specific requirement of
this subsection shall take precedence and in
all respects control. It is the ebypress intent
of this subsection that it shall not repeal or
otherwise modify or amend any department
rule or the Insurance Code.

(1) Annual Statement (associa-
tion edition, HMO), 8 1/2 inch by 14 inch
size, to be filed on or before March 1, 1994;
The forms or reports are as follows:

(2) Management’'s  Discussion
and Analysis, (prepared pursuant to the
NAIC Annual  Statement  Instructions,
Health Maintenance Organizations), to be
filed on or before March 1, 1994,

(3) HMO Quarterly Statement
(association edition), 8 1/2 inch by 14 inch
size, to be filed on or before May 15,
August 15 and November 15, 1994,

(4) HMO Supplement, 8 12
inch by 14 inch size, to be filed on or
before March 1, 19%4;

(5) Texas Overhead Assessment
Form (required of Texas domestic compa-
nies only), to be filed on or before March 1,
1994; and

(6) Exhibit Z, 8 1/2 inch by 14
inch size, to be filed on or before May 15,
Augusi 15, and November 15, 1994;

(7) Texas Disclosure Form (re-
ports whether the annual or quarterly state-
ment filing with the department differs from
the annual or quarterly statement filing with

the insurer’s state of domicile and reports
any individual treatment of assets, liabili-
ties, operations, or capital and surplus ac-
counts granted by an insurer’s state of
domicile or any other state insurance regu-
latory department), to be filed on or before
March 1, May 15, August 15, and Novem-
ber 15, 1994,

(8) Policy Count Exhibit (shows
number of insurance policies written and
certificates issued and in force as of Decem-
ber 31, 1993), to be filed on or before
March 1, 1994.

(h) Requirements for farm mutual
insurers not subject to the provisions of
subsection (d) of this section. Each farm
mutual insurance company shall file the
following completed blanks and forms for
the 1993 calendar year with the department
only:

(1) Annual Statement (Texas
edition, tan), 8 1/2 inch by 14 inch size, to
be filed on or before March 1, 1994,

(2) Texas Overhead Assessment
Form, to be filed on or before March 1,
1994, and

(3) Policy Count Exhibit (shows
number of insurance policies written and
certificates issued and in force December
31, 1993), to be filed on or before March 1,
1994.

(i) Requiurements for mutual assess-
ment companies, mutual aid and mutual
burial associations, and exempt companies.
Each statewide mutual assessment com-
pany, local mutual aid association, local
mutual burial association, and exempt com-
pany shall file the following completed
blanks and forms for the 1993 calendar year
with the department only.

(1) Annual Statement (Texas
edition, orange), 8 1/2 inch by 14 inch size,
to be filed on or before April 1. 1994,
provided, however, exempt companies are
not required to complete lines 22, 23, 24,
25, and 26 on page 3. the special instruc-
tions at the bottom of page 3. and pages 4,
5.6.7, and 19. All other pages are required,

(2) Texas Overhead Assessment
Form, to be filed on or before April 1,
1994,

(3) Release of Contribution
Form, to be filed on or before April 1,
1994,

4) 3 1R2% Chamberlain Re-
serve Table (Reserve Valuation), to be filed
on or before April I, 1994,

(5) Reserve Summary (1956
Chamberlain Table 3 1/2%), to be filed on
or before April 1, 1994;

(6) Inventory of Insurance in
Force by Age of Issue or Reserving Year, to
be filed on or before April 1, 1994,
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(7) Summary of Inventory of In-
surance In Force by Age and Calculation of
Net Premiums, to be filed on or before
April 1, 1994; and

(8) Policy Count Exhibit (shows
number of insurance policies written and
certificates issued and in force December
31, 1993), to be filed on or before April 1,
1994,

() Requirements for nonprofit legal
service corporations. Each nonprofit legal
service corporation shall file the following
completed blanks and forms for the 1993
calendar year with the department only:

(1) Annual Statement (Texas
edition, green), 8 1/2 inch by 14 inch size,
to be filed on or before March 1, 1994; and

(2) Texas Overhead Assessment
Form, to be filed on or before March 1,
1994, and

(3) Policy Count Exhibit (shows
number of insurance policies written and
certificates issued and in force December
31, 1993), to be filed on or before March 1,
1994.

(k) Requirements for Mexican ca-
sualty companies. Each Mexican casualty
company shall complete and file the follow-
ing blanks and forms for the 1993 calendar
year with the department only. The form
identified in paragraph (1) of this subsection
shall be completed in accordance with the
current NAIC Accounting Practices and
Procedures Manual for Fire and Casualty
Insurance Companies, and the current
NAIC Annual Statement Instructions, Prop-
erty and Casualty, ebycept as provided by
this section. An actuarial opinion is not
required. All submissions shall be printed or
typed in English and all monetary values
shall be clearly designated in United States
dollars. In the event of a conflict between
the Insurance Code, any currently ebyisting
department rule, form or instruction, or any
specific requirement of this subsection and
the NAIC manuals listed in this subsection,
then and in that event, the Insurance Code.
the department’s promulgated rule, form or
instruction, or the specific requirement of
this subsection shall take precedence and in
all respects control. It is the express intent
of this subsection that it shall not repeal or
otherwise modify or amend any department
rule or the Insurance Code. The blanks or
forms are as follows:

(1) Annual Statement (associa-
tion edition, Form 2), 12 inch by 19 inch
size, provided. however, only pages one-
four, 14, 18, and 97 are required to be
completed, to be filed on or before March
1, 1994,

(2) a copy of the balance sheet
and the statement of profit and loss from the
Mexican financial statement (printed or
typed in English), to be filed on or before
March 1, 1994;

(3) a copy of the official docu-
ments issued by the COMISION
NACIONAL DE SEGUROS Y FIANZAS
approving the current year’s annual state-
ment, to be filed on or before June 30,
1994,

(4) a copy of the current license
to operate in the Republic of Mexico, to be
filed on or before March 1, 1994; and

(5) Policy Count Exhibit (shows
number of insurance policies written and
certificates issued and in force December
31, 1993). to be filed on or before March 1,
1994,

(1) Other financial reports. Nothing
in this section prohibits the department from
requiring any insurer or other regulated en-
tity from filing other financial reports with
the department.

This agency hereby certifies that the proposal
has beeii reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 24,
1993.

TRD-9332714 tinda K von Quintus-Dorn
Chiel Clerk
Texas Department of

Insurance

Earliest possible date of adoption- January 3,
1994 -

For further information, please call (512)
463-6327

¢ 1N ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 330. Municipal Solid
Waste

(Editor’s Note: In the November 23, 1993,
issue of the Texas Register (18 TexReg
8652), the preamble t the repeal of and
new §330 65 was inadvertently left out
of the issue The preamble 15 being
published here in s entirety )

The Texas Water Commussion (TWC) pro-
poses the repeal of §330.65 and new
§330.65, concerning municipal solid waste
management. The new sections will apply to
the municipal sold waste rules which were
published in the June 18, 1993, issue of the
Texas Register (18 TexReg 4030). The June
18, 1993, rules as indicated in the adoption
preamble, have a delayed effective date of
October 9, 1993 The new sections are in-
tended to replace the June 18, 1993, rules on
thewr October 9, 1993, effective date.

The proposed changes are in response to
House Bill 2043, Regular Session, 73rd Leg-
islature {1993). On May 30, 1993, House Bill
2043 was passed by the Legislature and be-
came effeclive June 20, 1993 The bill ex-
empts cerlain municipal solid waste
management facilities involved in the transfer
of municipal solid waste from TWC municipal
solid waste permit requirements. In order to
qualify for one of the delineated exemptions,
the facility must comply with design and
operational requirements established by TWC
and must hold a public meeting regarding the
siting of the faciity in the municipalty or
county where the facility is to be located

Section 330 4(d) relating to permtt require-
ment, which was published in November 26,
1993, issue of the Texas Register (18
TexReg 8766), is proposed to be amended
and replaced with new language which states
that a permit is not required for a municipal
solid waste management facility that is used
in the transfer of municipal solid waste from’
one of the following. a municipalty with a
population of less than 50,000; a county with
a population of less than 85,000, a facility
used in the transfer of municipal solid waste
that will transfer 125 tons per day or less

House Bill 2043 also provides certain exemp-
tions for material recovery facilties, which will
be the subject of a separate rulemaking

Section 330 65 relating to requiwements for an
application for regstration of solid waste facil-
ties (Type V) 1s proposed to be repealed in
its entrety and replaced with a new §330.65,
which delineates operation and design criteria
which must be met by transfer facilities ex-
empled from permit requirements under
§330.4(d). TWC will register those facilities
which the Executive Director determines have
met the operation and design requirements in
§330.65.

Stephen Minick, Division of Budget and Plan-
ning, has determined that for the fist five-
year period the section and repeal in are in
effect there will be fiscal implications as a
result of administration and enforcement of
the sections. The costs 1o the state of pro-
cessing municipal solid waste permits will be
reduced. The actual savings are prospective
and cannot be determined at this time but will
be reflected by the number of registrations for
transfer stations sought by local govern-
ments Cost savings will potentially be real-
ized by local governments of between 5,000
and 85,000 in population. These savings also
cannol be estimated but will depend on the
individual crcumstances in each junsdiction
and the potential savings from avoiding the
costs of permit application and approval No
impacts are anticipated to small businesses

Mr Minick also has determined that for the
first five years the sections as proposed are
in effect, the public benefit anticipated as a
resutt ot enforcement of and comphiance with
the sections will be improvements in the man-
agement and control of municipal sold waste,
the processing of municipal sold waste per-
mits and comphance with commussion rules
relating to municipal sold waste There are
no known costs 1o persons required to com-
ply with the sections as proposed

Comments on the proposal may be submutted
to Ronald L. Bond, P.E., Director, Municipal
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Solid Waste Division, Texas Water Commis-
sion, P.O. Box 13087, Austin, Texas
78711-3087. Comments will be accepted for
a period of 30 days following the dale ot this
publication.

A public hearing to receive comments has
also been scheduled for December 6, 1993,
al 1:30 p.m. in Room 564 of Building F,
12015 {H-35 North, Austin.

The repeal and new section are proposed
under the authority of the Texas Water Code
(Vernon 1992), §5.103, which provides the
Texas Water Commission with the authority
to adopt any rules necessary to canry out the
powers and duties under the provisions of the
Texas Water Code and other laws of this
state, and under House Bill 2043, as passed
by the 73rd Legislature. Adddionally, they are
promulgated pursuant 1o the Texas Solid
Waste Disposal Act, §361.024 (the Act),
Texas Health and Safety Code, (Vernon
1992), which provides the Texas Water Com-
mission with the authority to regulate munici-
pal sold waste and adopt rules as necessary
to regulate the operation, management and
control of solid waste under its jurisdiction.

¢ ¢ ¢

Chapter 334. Aboveground and
Underground Storage Tanks

The Texas Natural Resource Conservation
Commission (commission) proposes new
§§334.501-334.506, and amendmenis 1lo
§334.2, concerning overpayment prevention
in the petroleum storage tank reimbursement
program.

The amended and new rules are proposed to
enhance the implementation of certain provi-
sions of House Bill 1588 passed by the 71st
Texas Legislaiwe and Senate Bill 1243
passed by the 73rd Texas Legislature. House
Bill 1588 created the petroleum storage tank
remediation fund for the purpose of cleaning
up contamination resulting from leaking under
and aboveground storage tanks. Senate Bill
1243 requires the Texas Natural Resource
Conservation Commussion to audt claims
paid from the petroleum storage tank remedi-
ation fund.

House Bill 1588 allows owners of petroleum
storage fanks to hire ther own contractors for
the purpose of cleaning up contamination
from leaking tanks. After the contractor, or
comrective aclion specialist, has performed
the cleanup work and has been paid, the
owner of the tank may submit an application
for reimbursement of cleanup costs to the
commission. Most applications have been re-
viewed prior 10 payment, in order 10 assure
that requested reimbursement does in fact
reflect only reasonable and allowable costs.
The commussion has allowed an owner or
operalor t0 sign a subrogation agreement
with the commission to facidate faster reim-
bursament while providing a mechanism for
overpayment recovery directly from the con-
tractor. Today's proposed sections will en-
hance the procedure to allow faster payment
and provide the framework for recovery of
overpayment. A post-payment audil is autho-
rized by the subchapter If upon completion of
an audit, the stati determines that the com-

mission pad cosls that were excessive, un-
necessary, unreasonable, or otherwise not
allowable, then the commission will have the
mechanism for recovery of such
overpaymenis

Because reimbursements are only made after
the owner/operator has paid the contractor, it
is often appropriate for the commission to
look directly to the contractor for recovery of
overpayments. In other situations, the com-
mission may choose 10 seek recovery of the
overpayment from the owner/operator. If the
commission natifies a contractor or owner/op-
erator that an overpayment has been made,
the contractor or owner/operator will have 30
days to respond to the notice. The recipient of
the notice may either submit a check to the
agency for the amount of the overpayment, or
in the alternative, the recipient may file a
written protest to the notice of overpayment
and request a hearing. If the confractor or
owner/operator neither  returns  the
overpayment, nor files a written petition ob-
jecting to the notice, the executive director
shall file a pettion with the comnussion seek-
ing an order compelling payment. If an order
is issued pursuant 1o executive drector’s peti-
tion, it shall be enforceable by all authorities
available in Chapter 26 of the Texas Water
Code The commissioners may levy an ad-
ministrative penally of up to $10,000 per day
of delinquent payment. The commissioners
also may refer the matter to the Attorney
General of Texas lor collection by means of a
civil suit. The costs of a hearing in this matter
may also be charged to a contraclor or own-
er/operator who has been found to unlawlully
withhold an overpayment

Anyone who wishes to perform commective ac-
tion services and be eligible to receive mon-
ies from the petroleum storage tank
remediation fund must be registered with the
commission, once the program promulgated
by subchapter J s in place For corective
action services commenced on or after Au-
gust 6, 1993, the agency may exercise the
option to revoke or suspend registration cer-
tificates of individuals who fail to comply with
the requirements of this subchapter. An indi-
vidual whose centificate has been revoked or
suspended will no longer be eligible lo per-
form comective action services for money
from the petroleum storage tank remediation
fund

The new sections provide that owners/opera-
tors and contraciors must cooperate fully with
the executive director whenever an audit or
other investigation is conducted If an individ-
ual refuses 10 cooperate with an audit or
investigation, the executive director may seek
an order from the commission compelling
such cooperation. Such an order would be
enforceable by any of the means available to
the executive director under Chaplter 26 of
the Texas Water Code.

Section 334 2 (relating to Defintions) has
been amended 1o include defintions for
"Good Quality Work,” "Reimbursable Cost,”
"Allowable Cost," "Necessary cost/necessary
work,” and "Cost effective work = A clear un-
derstanding of each of the aforementioned
words or phrases is essential for understand-
ing of and compliance with the provisions
Chapler 334, subchapter L

Seclion 334.501 (relating 1o Purpose and Ap-
plicability) lays out the purpose of these new
sections and establishes that the Subchapter
applies to all applications for reimbursement
and other costs paid from the petroleum stor-
age tank remediation fund.

Section 334.502 (relating to Duty of Persons
Paid by Recipients of Reimbursement Money
from the Petroleum Storage Tank Remedia-
tion Fund) eslablishes that each person who
is paid with money reimbursed to owners
from the pefroleum storage tank remediation
fund has a duty to perform good quality work
and charge only reasonable costs for that
work. All terms are defined in subchapter A of
this title, relating to definitions. The thrust of
this section is that corrective action special-
ists shall not perform unnecessary work, that
all work that is performed shall be done at a
fair cost in hght of technical demands and
market prices. A person who receives money
from a payee from the fund must also cooper-
ate with any audit or investigation conducted
by the executive director. Section 334.503
(relating to Significance of Payment) clearly
establishes that just because the executive
director has reimbursed someone pursuant to
an application, does not mean ihat all costs in
the reimbursement application are allowable
or reasonable. This section also provides that
all applications for reimbursement are subject
to post-payment audits.

Section 334.504 (relating to Audits) states
that the executive director will conduct a suffi-
cient number of audils of reimbursements
claimed and payments made lo eflectuate the
purposes of this subchapter and House Bill
1588. Audits may be conducted either post-
or pre-payment

Section 334.505 (relating to Notice of
Overpayment) authorizes the executive direc-
tor to issue a notice of overpayment if he
determines as the result of an audit or investi-
gation that an overpayment has been made.
The notice of overpayment may go directly to
the contractor who performed the work, or to
the owner/operator who received the
overpayment A recipiemt of a notice of
overpayment must remit a check in the
amount of the overpayment, plus interest, to
the Texas Natwal Resource Conservation
Commission within 30 days.

Section 334.506 (relating to Failure to Return
Overpayment or Cooperale with Audit or in-
vesligation) allows a person to contest or
object to a notice of overpayment by request-
ing a hearing on the notice accompanied by a
written assertion of which funds the person is
entitled to retain and why. If a person does
not object to a notice of overpayment within
30 days, all objections are deemed waived.
Furthermore, if a person does not return the
overpayment, or object within 30 days the
executive director shall seek an order com-
pelling payment. The commission may also
order a person to cooperate with any audit or
investigation Any orders issued pursuant to
this subchapter may be enforced by any of
the mechanisms available through the Texas
Water Code, Chapter 26.

Stephen Minick, has determined that for the
first five-years these sections as proposed
are in effect there will be fiscal implications as
a result of adminisiration and enforcement of

18 TexReg 8864

December 3, 1993

Texas Register o




the sections. The approved budget for fiscal
year 1994 is $384,572. If an increase in the
number of audits is desired, a commensurate
increase in funding will be warranted.

Additionally, program expansion of $1.2 Mil-
hon was provided for in Senate Bill 1243 This
expanded funding is available to be spent in
the current biennium (fiscal years 1994 and
1995) It should be noted that the investment
(funds) spent to operate the audit program
will result in at mimmum breakeven recoup-
ment for the state, because the cost will be
offset by the amounts detected by the audits
It should also be noted that the number of
audits conducted pursuant to funding from
Senate Bill 1243 will dimunish, if this funding
1s not provided at the expwation of the current
biennum

To the extent that enforcement of these sec-
tions will prevent overpayment of reimburs-
able expenses from the Petroleum Storage
Tank Remediation Fund, a cost savings {o
state government will be realized The exact
amount of potential cost savings from this
efiect cannot be determined at this time. Aiso,
any cost savings from reductions in
overpayments would increase the funds avail-
able for other comrective actions reimburse-
ment requests In other words, collected audit
findings will be depostted into the petroleum
storage tank fund (Fund 655) to be used to
perform corective action work The costs to
the responsible parly will be related to docu-
ment retrieval time and cost, staft time to
meet with audrtors, and other minimal general
and administrative operating costs Own-
er/operators or contractors from whom the
commission seeks recovery of overpayments
will reahze increased costs that will not be
reimbursed by the state. These unreimbursed
expenses will vary with each individual reim-
bursement request and contractor and cannot
be determined at this time Likewise, contrac-
tors and owner/operators against whom
claims for repayment are made may incur
costs related to the administrative processes
of repayment, appeal, hearing, or related ac-
tions There are no direct hscal implications
anticipated for local governments Costs to
small businesses should not be different than
those of any other contractor or owner/opera-
tor

For the first five years these sections are in
effect the public benefit anticipated as a result
of enforcement of or compliance with the sec-
tions will be improvements in the manage-
ment and disbursement of state funds, the
availabilty of financial resources dedicated to
poliution remediation efforts, and enforce-
ment of the provisions of the Water Code and
regulations of the commussion regarding the
petroleum storage tank remediation program
There are no known costs anticipated in indi-
viduals requred to comply with these sec-
tions not dentified previously relating to
contractors or owner/operators

Comments on the proposal may be submitted
to Ray Winter, Staff Attorney, Legal Division,
Park 35, Texas Natural Resource Conserva-
tion Commission, PO Box 13087, Austin,
Texas 78711-3087 Comments will be ac-
cepted until 5 00 p m, 30 days after the date
of this publication

Subchapter A. General Provi-
sions
* 30 TAC §§3342

The amendment is proposed under the Texas
Water Code, §5.103 and §5 105, which pro-
vides the Texas Natural Resource Conserva-
tion Commission with the authorty to adopt
any sections necessary to carmy out its pow-
ers and duties under the Texas Water Code
and other laws of the State of Texas, and to
establish and approve all general policy of the
commission

House Bill 1588, which requires the Texas
Natural Resource Conservation Commission
to estabiish a Groundwater Protection Pro-
gram and to implement a reimbursement pro-
gram to responsible parties who clean-up
sites on ther own iniative, Senate Bill 1243
requires the Texas Natural Resource Conser-
vation Commussion to implement an audit
program and audt clams pax from the petro-
leum storage tank remediation fund

§334 2 Definitions  The following words
and terms, when used in this chapter, shall
have the following meanings, unless context
clearly indicates otherwise

Allowable cost-

(A) Only those costs which
are allowable costs pursuant to the terms
of this section shall be subject to reim-
bursement under this subchapter.

(B) Allowable costs are
those costs and expenses which arise di-
rectly from the performance of necessary
corrective action in accordance with the
requirements of the commission, subject
to the limitations prescribed by this sec-
tion.

(C) Allowable costs shall
include, but not be limited to the follow-
ing:

() abatement of impacts
and immediate threats of impact to hu-
man health, safety, and the environment,
including measures necessary to prevent
further releases and to identify and miti-
gate all fire, explosion, and human expo-
sure hazards associated with a release;

(i) removal  of  free
product;

(iti)  temporary provi-
sion of an alternate water supply, pro-
vided that in order to be allowable, any
water supplied on or after January 17,
1990, must be approved in advance by
the commission or must be supplied in
response to a written directive from the
executive director issued before January
17, 1990. The executive shall determine
the length of time during which the cost
of water supply will be allowable, the

amounts of water which may be allow-
able, the uses for which water supply
may be allowable, and other conditions of
approval;

(iv) collection and analy-
sis of surface and subsurface soil and
water, free product, and vapor samples;

(v} emplacement of ob-
servation and monitor wells;

(vi) removal, storage,
treatment, recycling, transport, and dis-
posal of free product, sludges, vapors,
contaminated soils, contaminated water
and other wastes and contaminated arti-
cles, in accordance with applicable laws;

(vii) removal, disposal,
and replacement (including transport) of
soils and pavement where removal is nec-
essary to the perforriance of corrective
action;

(viii) tank system integ-
rity testing in accordance with the meth-
ods prescribed by this chapter when such
testing:

(I) is necessary to the
performance of corrective action;

(I1) has been specifi-
cally requested by the executive director
on or after May 31, 1989; or

(11T1)  has been specifi-
cally ordered by the commission on or
after May 31, 1989;

(ix)  identification and
testing of alfected or potentially affected
drinking water sources;

(x) design of plans for
site assessment and remediation;

(xi) acquisition, installa-
tion, startup, operation, and maintenance
of site assessment and remediation sys-
tems, including monitoring;

(xif) removal, transport,
and disposal of the components of the un-
derground or aboveground tank, exclud-
ing associated piping, pumps, and
dispensers, in accordance with applicable
law when connected with a corrective
action measure and conducted prior to
October 1, 1992;

(xiti) removal, trans-
port, and disposal of the underground or
aboveground tank, including associated
piping, pumps, and dispensers, in accord-
ance with applicable law when connected
with a corrective action measure and
conducted on or after October 1, 1992;

(aiv) permanent aban-
donment iz place of a tank system where
abandonment in place rather than tank
system removal is deemed by the execu-
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tive director to be necessary to avoid
destruction of substantial or significant
surface improvements;

(xv) temporary reloca-
tion of utility structures when necessary
to the performance of corrective action;

(xvi) preparation of
technical reports required pursuant to
the requirements of subchapter D of this
chapter (relating to Reporting of Releases
and Corrective Action);

(xvii) the fair market
value' of access to property outside of the
facility boundaries where such access is
necessary for the performance of correc-
tive action;

(xviii) the reasonable
value of necessary time spent by the ap-
plicant in planning and administering his
own corrective action plan;

(xvi) performance of
any corrective action measure which is
specifically required by an order of the
commission or a written request or con-
firmation of the executive director on or
after September 1, 1987;

(xx) state and federal
sales taxes applicable to items which are
otherwise allowable costs under this sec-
tion;

(xxi) interest on the
monies expended for an item of correc-
tive action, provided that:

(I) the interest costs
were incurred on expenses which them-
selves are allowable costs under this sec-
tion;

(II) the interest costs
were incurred on expenses which them-
selves are reasonable costs under
§334.309 of this title (relating to Reason-
able Costs-Interim Period);

(H1) the rate of inter-
est which may be reimbursed shall be the
lesser of:

(-a-) the actual
rate of interest incurred; or,
(-b-) a rate which

does not exceed an amount that is 2.0%
higher than the New York prime rate on
the date which the corrective action item
for which interest is claimed is approved
for payment under §334.314 of this title
(relating to Executive Director’s Fund
Payment Report-Interim Period);

(1V) the only interest
allowable is the interest which accrues on
a corrective action item on or after the

day on which the item itself is approved
for payment under §334.314 of this title
(relating to Executive Director’s Fund
Payment Report-Interim Period); and

(V) any interest
claim for an item under this subsection
shall be in lieu of all interest which may
be claimed under the Texas Water Code,
§26.3573, and Texas Civil Statues, Article
601f, on that same item; and

(xxii) any other costs de-
termined by the executive director to be
allowable in accordance with the provi-
sions of this subchapter.

(D) The following types of
costs are those which will not be consid-
ered allowable costs under this
subchapter:

(i) the cost of replace-
ment, repair, and maintenance of af-
fected tanks and associated piping;

(i) the cost of upgrad-
ing existing affected tanks and associated
piping, including but not limited to the
costs of corrosion protection, release de-
tection, spill and overfill protection, or
any other upgrading required by
Subchapter C of this chapter (relating to
Technical Standards);

(iij) removal, transport,
and disposal of the piping, pumps, and
dispensers associated with the under-
ground or aboveground tank when re-
moved prior to October 1, 1992;

(iv) loss of income or
profits, including without limitation, the
loss of business income arising out of the
review, processing, or payment of an ap-
plication or request for assistance under
this subchapter;

(v) decreased property
values;

(vi) bodily
property damage;

injury or

(vii) attorney’s fees;

(viii) any costs associ-
ated with preparing, filing, and prosecut-
ing an application for reimbursement or
assistance under this subchapter;

(ix)  the costs of mihing
improvements to the facility beyond those
that are required for corrective action;

(x) costs associated with
contaniination assessments performed for
any purpose where no release of petro-
leum is discovered, except when the con-
tamination assessment has been ordered
by thie commission;

(xi) costs of compiling
and storing records relating to costs of
corrective action;

(xii) costs of corrective
action taken in response to the release of
a substance whicli is not a petroleum
product as defined in §334. 322 of this
title (relating to Subchapter H Defini-
tions);

(xiii) costs of tank integ-
rity testing when it is not specifically re-
quired by this chapter, requested by the
executive director, or ordered by the
commission;

(xiv) costs of any correc-
tive action incurred by an owner or oper-
ator on or after the date that the
executive director commences corrective
action at the owner’s or the operator’s
facility pursuant to §334.321 of this title
(relating to Corrective Action by the
Commission-Interim Period.); unless au-
thorized in writing by the executive di-
rector;

(xv)  costs incurred as a
result of a release from a storage tank
system owned, operated, or maintained
by a common carrier railroad; and

(xvi) any activities, in-

.cluding those required by this chapter,

which are not conducted in compliance
with applicable state and federal environ-
mental laws or laws relating to the trans-
port and disposal of waste.

(E) The costs of abating the
release from the petroleum storage tank
and the costs of removal, transport and
disposal of the petroleum storage tank,
excluding associated piping, pumps and
dispensers, are the only allowable costs in
situations where:

(i) a release of a petro-
leum product from a petroleum storage
tank occurs near the location of a release
of any other substance other than hy-
draulic oil from a hydraulic lift system or

“spent oil from a motor vehicle, located at

a vehicle service and fueling facility; and

(i) the  contamination
from the substance which is a petroleum
product could not reasonably be remedi-
ated under a separate and distinct cor-
rective action plan from the substance
which is not a petroleum product.

(F)  The costs of abating the
release from the hydreaulic lift system and
the costs of removal, transport and dis-
posal of the tank, excluding associated
piping and equipment, are the only al-
lowable costs in situations where:

(i) a release of hydraulic
fluid occurs near the location of a release
of any other substance other than:
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(I) petroleum prod-
ucts from a petroleum storage tank;

(I1) spent oil from a

__ tank located at a vehicle service and fuel-

ing facility; or

(I1I} another sub-
stance which the claimant can prove was
contained in the hydraulic lift system;
and

(i)  the contamination
from the substance which is a hydraulic
fluid could not reasonably be remediated
under a separate and distincet corrective
action plan from the substance which is
not a hydraulic fluid.

(G) The costs of abating
the release from the spent oil tank and
the costs of removal, transport and dis-
posal of the tanhk, including (on or after
October 1, 1992) associated piping and
equipment, are the only allowable costs
in situations where:

(i) a release of spent oil
occurs near the location of a release of
any other substance other than:

(I) petroleam  prod-
ucts from a petroleum storage tank;

(I1) hydraulic  fluid

—= from a hydraulic lift system; or

(I11) another sub-
stance which the claimant can prove was
contained in the spent oil tank; and

(i) the  contamination
from the substance which is a spent oil
could not reasonably be remediated un-
der a separate and distinct corrective ac-
tion plan from the substance which is not
a spent oil.

(H)  In addition to other re-
quirements, no corrective action  costs
connected with the release of spent oil
shall be allowable unless the spent oil was
released from a tank located at a vehicle
service und fueling facility, nor shall any
costs connected with the release of hy-
draulic fluid be allowable unless the hy-
drawlic fluid  was  released  from o
hydraulic lift system located at a vehide
service and fueling facility. The spent oil
tank and/or hydeaulic Bift system must
have been used in conjunction with and
contempozrancously with a vehicle service
and fueling facility.

Cost effective work-Work of a

type which is both effective in achieving
.lhc desired  remediation  result,  and

which, of alternative types of effective
worh, is the least costly.

Good quality work-Work which is
consistent with standard industry prac-
tice of persons regularly engaged in the
business of petroleum storage tank cor-
rective action and consistent with the rec-
ommended guidelines published by the
Texas Natural Resource Conservation
Commission, and conducted in accord-
ance with applicable federal, state, and
local regulations.

Necessary cost/necessary
work-Work which is required by the
Texas Natural Resource Conservation
Commission to remediate a LPST site
when contamination reaches levels in ex-
cess of the threshold action levels for
BTEX aund TPH (and/or any other con-
stituent) as defined by the commission.

Reimbursable cost-

(A) For purposes of this
subchapter, "Reimbursable Cost" means
that amount or range which is commen-
surate with the level of corrective action
necessary to assess and remediate a site,
as determined by the executive director,
based on an evaluation of technical effec-
tiveness and cost effectiveness as well as
typical costs expected for the particular
corrective action under review, with re-
spect to, the necessary or required scope
and complexity of the action,

(B) No cost is reimbursable
unless it is also an allowable cost
pursuant to §334.308 of this title (relating
to Allowable Costs-Interim Period).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found o be within the agency's authority to
adopt

Issued in Austin, Texas, on November 23,
1993

TRD-9332585 tMary Ruth Holder

Director, Legal Division

Texas Natural Resource
Consearvalion

Commission

Earliest possible date of adoption Januaiy 3,
1994

For futher information, please call  (512)
463-8069

¢ ¢ ¢

Subchapter L. Overpayment
Provision
e 30 TAC §§334.501-334.500

The new sections are proposed under House
Bill 1588, which requues the Texas Natural
Resource Conservation Commussion 10 es-
tahlish a Groundwalter Protection Program,
and to implement a reinbursement program
1o responsible parties who clean-up sites on
therr own niiative, Senate Bill 1243 which
requires the Texas Natual Resource Consei-
vation Commission to implement an audit

+ Proposed Sections

program and audit claims paid from the petro-
leum storage tank remediation tund; and the
Texas Water Code, §5103 and §5105,
which provides the Texas Natural Resource
Conservation Commission with the authorty
to adopt any sections necessary to carry out
its powers and duties under the Texas Water
Code and other laws of the State of Texas,
and to establish and approve all general pol-
icy of the commission

§334 501 Purpose and Applicability of thes
Subchapter

(a) Purpose -The purpose of this
subchapter is to establish procedures regard-
ing the reimbursement of money expended
from ihe petroleum storage tank remedia-
ton fund, to assure the most efficient use of
the money available and to provide the most
effecuve protection to the environment,
public health and safety.

(b) Applicability -This subchapter
applies to all claums paid for reimbursement
and/or payment for money under Chapter
334, Subchapter H of this utle (relating to
the Interim Rexmbursement Program).

§334 502 Dury of Persons Paid by Recipi-
ents of Reumbursement Money from the Pe-
troleum Storage Tank Remedation Fund

(a) Each person who performs work
at an underground storage tank or above-
ground storage tank, who 1s paid by a per-
son who anticipates being, or actually 1s,
rermbursed from the petroleum storage tank
remediation fund, shall perform "good qual-
ity work” and submut charges only for "re-
umbursable costs,” as those terms are
defined 1n Subchapter A of this Chapter

(b) Each person to whom the per-
formance standard established by subsection
(a) ot this secuon applies shall cooperate
fully with any audit or investgation by the
executive director regarding the quality of
work performed  or the reasonableness of
costs charged

$EHS08 Swnific ance of Paviment by the
Exectve Duector

(a)  Payment by the executive direc-
tor of i rermbursement claim means that the
clanm 1s potentally subject to post-payment
audit

(b) By making payment of reim-
bursement  claims, the excecutive director
makes no stalement or admission that the
payments are for necessary, reasonable or
allowable costs, as those terms are defined
by Subchapter A of this Chapter, nor that
the remedial action taken was not 1 excess
ot Texas Natural Resource Conservation
Commussion clean-up standards for effec-
tive protection of the environment, public
health and safety
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§334.504. Audits. The executive director’s
staff shall conduct a sufficient number of
audits of reimbursements claimed and pay-
ments made to assure achievements of the
purposes of this chapter. Such audits may
occur prior to or after claims for reimburse-
ment have been paid. Such audits shall in-
clude at a minimum an investigation into
whether the amounts were:

(1) allowable;
(2) technically necessary,
(3)  reasonable; and

(4) cost effective as these terms
are defined in Subchapter A, of this Chap-
ter.

§334.505. Notice of Overpayment.

(a) If the executive director con-
ducts an audit or investigation and con-
cludes that reimbursement of a claim was
for an amount which exceeded the neces-
sary, allowable or reasonable cost of correc-
tive action a notice of overpayment may be
delivered to the persons who were paid by
the reimbursement recipient, or to the reim-
bursement recipient himself.

(b) Upon receipt of a notice of
overpayment, a person shall submit a check
returning the amount of overpayment plus
interest, calculated at New York Prime, plus
two points, dating from the date of
overpayment by the Texas Natural Resource
Conservation Commission, to the date of
repayment to the Texas Natural Resource
Conservation Commission.

(c) All checks rendered to return
overpayments shall be made out to "The
State of Texas-Petroleum Storage Tank Re-
mediation Fund," and mailed to the Director
of the Administrative Audits and Financial
Assurance Division, Audit and Program Co-
ordination Section, Texas Natural Resource

Conservation Commussion, P 0. Box
13087, Austin, Texas 78711-3087 with the
notaton "LPST #_______ . Applicauon
#__ ., overpayment return”

$334 506 Falure 1o Return Overpayment
or Cooperate with Audu or Investigation

(a) If the party receving the notice
of overpayment disputes any of the amount
to be repaid to the Commussion, he or she
must within 30 days of receipt of the notice
of overpayment, request a hearing and as-
sert which funds the party is entitled to
retain, and why such funds represent reim-
bursement for necessary, reasonable and al-
lowable costs If a person does not object to
a notice of overpayment, in whole or 1n
part, within 30 days of receipt. then all
objections to the notice are waived

(b) If the overpayment has not
been returned to the commission, or ob-

jected to by the recipient. by the thirtieth
caiendar day after receipt, the executive di-
rector shall file a petition seeking an order
from the commission to compel payment.

(c) If, upon hearing, the commis-
sion issues an order compelling return of
overpayment in any amount, the person
found responsible for returning
overpayment may also be required to reim-
burse the commission for all hearing costs,
including the costs of preparation.

(d) All commussion orders issued
pursuant to this subchapter shall be enforce-
able in the same manner as any order 1ssued
pursuant the Texas Water Code, Chapter
26.

(e) The executive director may seek
an order from the commission to compel
cooperation with an audit or investigation at
any time.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on November 23,
1993

TRD-9332584 Mary Ruth Hoider

Director, Legal Division

Texas Natural Resource
Conservation

Commission

Earlest possible date of adoption January 3,
1994

For further information, please call (512)
463-8069

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 47. Primary Home
Care

Service Requirements

e 4 TAC §47.2914

The Texas Department of Human Services
(DHS) proposes an amendment to §47 2914,
concerning service requrements, n s Pn-
mary Home Care chapter The purpose of the
amendment 1s to allow the provider agency to
formally suspend and the Communty Care
for Aged and Disabled (CCAD) worker to
terminate primary home care when anyone n
the client's home racally discnminates
agamnst the attendant or sexually harasses
the attendant. The amendment will also atlow
the chent to appeal the worker's decision be-
fore termination of services Previously ser-
vices to those chents were simply stopped
because the provider agency could not find
attendants to serve the client, leaving the
client without services or the right to appeal

Burton F Raiford, commissioner, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for stale or local government as
a result of enforcing or administering the sec-
tion.

Mr. Raiford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be that the client
will be able to continue receiving services
pending the hearing, if he appeals the work-
er’s decision to lerminate services. There will
be no effect on small businesses. There is no
anticipated economic cost o persons who are
required to comply with the proposed section.

Questions about the content of the proposal
may be directed {o Frances Barraza at (512)
450-3216 in DHS's Community Care Section.
Written comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Policy and Document Support-290, Texas
Department of Human Services W-402, P.O.
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register

The amendment is proposed under the Hu-
man Resources Code, Tile 2, Chapters 22
and 32, which provides the department with
the authonty to admimister public and medical
assistance programs, and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
mussion with the authorty to adminuster
federal medical assistance funds The
amendment mmplements the Human Re-
sources Code, §§22 001-22 024 and 32
001-32 041

§47 2914, Suspension of Services
(a) (No change)

(b) The provider agency may sus-
pend services 1f one or more of the follow-
Ing circumstances occurs

(1) The client or someone in
the client’s home racially disciminates
agamst the attendant or the RN supervisor
in the client’s home,

(2) ‘The chient or someone in
the client’s home sexually harasses the at-
tendant 1n the chent’s home

{c) (No change.)

This agency hereby certities that the pioposal
has heen reviewed by legal counsel and
found to be within the agency’'s authorty to
adopt

Issued in Austin, Texas, on November 29,
1993

TRN-9332758 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Depanment of

Human Services

Proposed date of adoption February 15,
1994

For further information, please call
450-3765

¢ 1 4 ¢

(512)
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Chapter 48. Community Care
for Aged and Disabled

Case Management
* 40 TAC §48.3903

The Texas Department of Human Services
(DHS) proposes an amendment to §48.3903,
concerning case management, in its Commu-
nity Care for Aged and Disabled chapter. The
purpose of the amendment i1s to allow the
provider agency to formally suspend and the
Community Care for Aged and Disabled
(CCAD) worker to terminate ali CCAD ser-
vices when anyone in the clent’s home ra-
cially discriminates against the attendant or
sexually harasses the attendant The amend-
ment will also allow the client to appeal the
worker’s decision before termmation of ser-
vices. Previously services to those clients
were simply stopped because the provider
agency could not find attendants to serve the
client, leaving the clent without services or
the right to appeal

Burton F Raiford, commussioner, has deter-
mined that for the first five-year period the
section 1s in eflect there will be no fiscal
imphcations for state or local government as
a result of enforcing or administering the sec-
tion

Mr Rauford also has determuned that for each
year of the hrst hive years the section 1s in
elfect the public benefit anticipated as a result
of entorcing the section wiil be that the chent
will be able to continue recewving services
pending the hearing, if he appeals the work-
er's decision to terminate services There will
be no effect on small businesses There 1s no
anticipated economic cost to persons who are
required to comply with the proposed section

Questions about the content of the proposal
may be drected to Frances Banaza at (512)
450-3216 n DHS's Commumty Care Section
Wnitten comments on the proposal may be
submrtted to Nancy Murphy, Agency Liaison,
Policy and Document Support-290, Texas
Departiment of Human Services W-402, P O
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authorty to adnunister public and medical
assistance programs and under Texas Cwil
Statutes, Article 4413 (502), §16, which pro-
vides the Health and Human Services Com-
mussion  writh the authorty 1o admunister
federal medical assistance funds The
amendment implements §22 001-22 024 and
32001-32041 of the Human Resources
Code

§48 3903 Dental. Reduction, and Ternuna-
ton of Benefiry

(a) -(e) (No change)

(B I a chent refuses to comply
with his service plan, the caseworker and
the client may adjust it within the CCAD
service requirement limitations. If the client
repeatedly refuses to comply with his ser-
vice plan, the caseworker may terminate
services Refusal to comply with a service
plan includes actions by the client or some-
one in the client’s home that prevent carry-
1ng out the service plan. Before services are
terminated, the client 1s enttled to recewve
wrilten notification that his services will be
terminated if he does not comply with his
service plan If an applicant’s services were
terminated in the past {2 months because of
his failure to comply with his service plan,
the applicant must agree to the proposed
service plan developed when he reapples

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authordy to
adopt

Issued in Austin, Texas, on November 29,
1993

TRD-9332757 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Depantment of

Human Services

Proposed date of adoption February 15,
1994

For tuher inlormation, please call (512)
450-3765
¢ ¢ L4

Chapter 53. Family Care
Progiam

Service Delivery Requirements
o 40 TAC §53.404

The Texas Department ol Human Services
(DHS) pioposes an amendment 1o §53 404,
concerning suspension of sewvices, N ls
Famuly Care Program chapter The purpase
of the amendment 1s to allow the provider
agency to formally suspend and the Commu-
nty Care foi Aged and Disabled (CCAD)
worker 10 terminate lamily care when anyone
n the client's home racially discnminales
agamst the attendant or sexually harasses
the attendant The amendment will also allow
the chent to appeal the worker’s decision be-
fore termination ot services Previously ser-
vices to those chents were simply stopped
because the provider agency could not hnd
altendants to serve the chent, leaving the
chent without services or the right to appeal

Buton F Raiford, commissioner, has deter-
mined that for the first five-year period the
section 1s in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion

Mr Raiord also has determined that for each
year of the frst five years the section is in
eflect the public benelt anticipated as a result
of enlorcing the section will be that the client
will be able to continue receiving services
pending the hearing, if he appeals the work-
er’s decision lo lerminate services. There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the proposed section.

Questions about the content of the proposal
may be dwected to Frances Barraza at (512)
450-3216 in DHS’s Community Care Section.
Written comments on the proposal may be
submitled to Nancy Murphy, Agency Liaison,
Policy and Document Support-290, Texas
Depariment of Human Services W-402, P.O
Box 149030, Ausun, Texas 78714-9030,
within 30 days of publication in the Texas
Reguister

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authonty to admunister public and medical
assistance programs, and under Texas Cwil
Statutes, Article 4413 (502), §16, which pro-
vide the Health and Human Services Com-
misston with the authority to administer
federal medical assistance funds The
amendment mplements the Human Re-
sources Code, §§22001-22024 and 32
001-32 041

§S2 404 Swspension of Services
(a) (No change)

(b) The provider agency may sus-
pend services before the end of the authoni-
zatton coverage pertod under either of the
following circumstances

(1) The client or someone in
the client’s home racially dicrummates
against the attendant or supervisor

(2) ‘The client or someone in
the chent’s home sexually harasses the at-
tendant

(c)-(e)

This agency hereby certiies thal the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt

(No change )

Issued n Austin, Texas, on November 29,
1993

TRD 9332756 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Department of

Human Services

Proposed date of adoption February 15,
1994

For further information, please call
450-3765

* ¢ ¢

(512)

¢ Proposed Sections
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Notification Pursuant to the Insurance
Code, Chapter 5, Subchapter L

(Edutor's Note As requred by the Inswrance
Code, Article 596 and 5 97, the Tevas Register
publishes notice of proposed actions by the Tevas
Boaid of Insurance Notice of action proposed
under Article 596 must be published in the Texas
Register not later than the 30th day before the
board adopts the proposal Notice of action pro-
posed under Article 597 must be published in the
Texas Register not later than the 10th day before
the Board of Insurance adopts the proposal The
Admunistrative Procedue Act, the Texas Govern-
ment Code, Title 10, Chapter 2001, dves not
apply 1o board action unde) Articles 5 96 and
597

The complete lext of the proposal summarized
here may be examined in the offices of the Teras
Department of Insurance, 333 Guadalupe Sireet,
Austin, Texas 78714-9104 )

The Texas Department of Insurance, at a
public meeting scheduled for 200 p.m on

Texas Department of Insurance Exempt Filing

December 13, 1993, in Room 100 of the
Texas Department of Insurance Building, 333
Guadalupe Street in Austin, Texas, will con-
sider a surely bond form filed by the Texas
Department of Health on behalf of ihe State
Committee of Examiners in the Fitting and
Dispensing of Hearing Instruments.

The suraty bond form is enitled "Fitting and
Dispensing of Hearing Instruments Surety
Bond,” form number FDHI-1193. The bond is
required for licensure of fitters and dispensers
of hearing instruments, in accordance with
Senate Bill 953 passed in the 73rd Legislative
Session. A licensed hearing instrument dis-
penser is required 1o file the $10,000 bond to
cover state taxes and judgments against the
dispenser for negligently or improperly dis-
pensing hearing instruments

Copies of the full text of the proposed torm for
the Texas Department of Health filed on be-
half of the State Committee of Examiners in
the Fitting and Dispensing of Hearing Instru-
ments is available for review in the Office of
the Chief Clerk of the Texas Department of

Insurance, 333 Guadalupe Street, Austin,
Texas 78714-9104. For turther information or
to reques! copies of the text, please contact
Angie Arizpe at (512) 322-4147, please (refer
to Reference Number O-1193-30).

This nofification is made pursuant to the In-
surance Code, Article 5.96, which exempts it
from the requirements of the Administrative
Procedure Act.

Thus agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on November 24,
1993

TRD-9332710 Linda K. von Quintus-Dorn
Chiet Clerk
Texas Department cf

insurance

For further information, please call. (512)
463-6328

¢ ¢ ¢
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