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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 7. BANKING AND
SECURITIES

Part VII. State Securities
Board

Chapter 101. General
Administration

¢ 7 TAC §101.4

The State Securiies Board proposes an
amendment to §101 4, concerning examina-
tion of records pursuant to the open records
provisions of the Texas Government Code
The amendment comrects the cration to the
Open Records Act to reflect its codification in
the Texas Government Code, effected by
Senate Bill 248, 73rd Legislature, 1993

Tom Spradhn, Drector of Information Re-
sources and Planning, has determined that
for the first five-year period the rule is in effect
there will be no fiscal implications for state or
locai government as a result of enforcing or
administering the rule

Mr Spradin also has determined that for
each year of the first five years the rule 1s in
effect the public benefit anticipated as a result
of enforcing the rule will be that persons who
anticipate requesting examination of records
will be apprised of the accurate cration of the
relevant portion of the Texas Government
Code. There will be no effect on small
businesses. There is no anticipated economic
cost o persons who are required to comply
with the rule as proposed

Comments on the proposal may be submitted
to Rada Lynn Polts, State Securities Board,
P.O. Box 13167, Austin, Texas 78711-3167.

The amendment 1s proposed under Texas
Civit Statutes, Aricle 581, §28-1. Section
28-1 provides the Board with the authorty to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securities Act, including rules and regulations
governing registration statements and appl-
cations; defining terms, classifying securities,
persons, and matters within its jurisdiction,
and prescribing different requirements for dif-
ferent classes.

Statutes and codes affected none applicable.

§101 4. Examination of Records  Upon re-
ceipt of a request for examination of records
pursuant to the open records provisions of
the Texas Government Code, Title 5,
Chapter 552 [Texas Open Records Act,

Texas Civil Statutes, Article 6252-17a],
Form 133.1 [as prescribed by the Commis-
sioner,] will be furnished to the party re-
questing the examination. The requesting
party shall indicate on the form the specific
nature of the documents requested for ex-
amination or photocopying, and if photo-
copying is desired the appropriate fee must
accompany the request

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on November 29,
1993

TRD-9332775 Denise Voigt Crawford
Securities Commissioner

State Securtias Board

Earhiest possible date of adoption' January 7,
1994

For further information, please call (512)
474-2233

¢ ¢ ¢
Chapter 107. Terminology

¢ 7 TAC §107.2

The State Securities Board proposes an
amendment to §107.2, concerning defintions
of terms used in the Securties Act and the
rules thereunder to change the citation to the
Administrative Procedure and Texas Register
Act to reflect its codification in the Texas
Government Code, and to change the defini-
tion of "contested case” to reflect the require-
ments of the Texas Government Code,
§2003 021.

Denise Voigt Crawtord, securities commis-
sioner has determined that for the first five-
year perod the rule is in effect there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the amendment.

Ms Crawford also has delermined that for
each year of the first five years the amend-
ment is in effect the public benefits antici-
pated as a result of enforcing the amendment
will be consistency in the terminology used by
the Agency and that used in the Texas Gov-
ernment Code There will be no effect on
small businesses There is no anticipated
economic cost to persons who are required to
comply with the rule as proposed

Comments on the proposal may be submitted
to Rada Lynn Potts, State Securities Board,
P.O. Box 13167, Austin, Texas 78711-3167.

The amendment is proposed under Texas
Cwvil Statutes, Article 581, §28-1 Section
28-1 provides the Board wtth the authorty to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securities Act, including rules and regulations
governing registration statements and appli-
cations; defining terms, classifying securiies,
persons, and matters within its jurisdiction,
and prescribing different requirements for dif-
ferent classes

Statutes and codes affected none applicable

§107.2. Defnitions  The following words
and terms, when used 1n this chapter, shall
have the following meanings. unless the
context clearly indicates otherwise

APA or Administrative Procedure
Act-The Admunstrative Procedure [and
Texas Register] Act, Texas Government
Code, Title 10, Chapter 2001 [Texas Civil
Statutes Article 6252-13a), as amended

Contested case-A proceeding 1in
which the legal nghts, duties, or privileges
of a party are to be determined by the
Securities Commussioner, or the Securities
Board, after an opportunity for adjudicative
hearing, before an Administrative Law
Judge of the State Office of Administra-
tive Hearings.
This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt
Issued in Austin, Texas, on November 29,
1993.

TRD-8332781 Denise Voigt Crawford
Securties Commissioner

State Secunties Board

Earliest possible date of adoption January 7,
1994

For further information, please call. (512)
474-2233

¢ ¢ ¢
Chapter 127. Miscellaneous

¢ 7 TAC §127.3

The State Secunties Board proposes an
amendment to §127.3, concerning the mean-
ing of the term "state seal” as used in the
Securities Act, §30, to reflect the amendment
to the Securities Act, §30, effected by House
Bill 1463, 73rd Legislature, 1993

Denise Voigt Crawford, securities commis-

¢ Proposed Sections

December 7, 1993
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sioner, has determined that for the first five-
year period the rule is in effect there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the rule.

Ms. Crawiord has also determined that for
each year of the first five years the rule is in
effect the public benefit anticipated as a result
of enforcing the rule will be consistency of the
language in the rule and that in the Securtties
Act, §30. There will be no effect on small
businesses There is no anticipated economic
cost to persons who are requred 1o comply
with the rule as proposed

Comments on the proposal may be submitied
to Rada Lynn Polls, State Securities Board,
P O. Box 13167, Austin, Texas 78711-3167

The amendment is proposed under Texas
Civil Statutes, Article 581, §28-1. Section
28-1 provide the Board with the authority to
adopt rules and regulations necessary to
carry out and implement the provisions of the
Securties Act, including rules and regulations
governing registralion statements and appit-
cations; defining terms, classitying securities,
persons, and matters wihin its jurisdiction,
and prescribing different requirements for dif-
ferent classes

The proposed amendment aflects Texas Cvil
Statutes, Aricle 581-30

§127 3 Seul of the State

The term “state seal [of the state]” as used
in §30 of The Securities Act includes the
official seal of the State Securities Board

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt
Issued in Austin, Texas, on November 29,
1993.

TRD-9332780 Denise Voigt Crawtord

Securtties Commissioner
State Secunties Board

Earliest possible date of adoption January 7,
1994

For further information, please call
474-2233

¢ L4 ¢
Chapter 133. Forms
¢ 7 TAC §133.1

The State Securties Board proposes an
amendment to §133 1, concerning the form of
requests for publicly available information.

(512)

Tom Spradin, diector of information re-
sources and planning, has determined that
for the frst five-year period the rule will be in
elfect there will be no fiscal implications for
state or local goverriment as a result of en-
forcing or administering the rule.

Mr. Spradlin also has determined that for
each year of the first five years the rule is in
effect the public benefit anticipated as a result
of enforcing the rule will be to comect the
citation in the Agency's rules to reflect the

codification of the Open Records Act in the

.Texas Government Code. There will be no

effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to comply with the rule as proposed.

Comments on the proposal may be submitted
to Rada Lynn Potts, State Secwrities Board,
P.O. Box 13167, Austin, Texas 78711-3167.

The amendment I1s proposed under Texas
Cwil Statutes, Arlicle 581, §28-1 Section
28-1 provides the Board with the authority to
adopt rules and regulations necessary to
cary out and implement the provisions of the
Securities Adt, including rules and regulations
governing registration statements and apph-
cations, dehning terms, classifying secunties,
persons, and matters within s junsdiction,
and prescribing ditferent requrements for dif-
ferent classes

Statutes and codes atlected none applicable

§133.1 Texas Open Records Request. The
State Securities Board adopts by reference
the Texas Open Records Request Form The
form is being changed to correct the citation
of the Open Records Act to reflect its codi-
fication in the Government Code. The form
is available from the State Securities Board,
P.O. Box 13167, Austin, Texas 78711,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt

Issued in Austin, Texas, on November 29,
1993.

TRD-9332779 Denise Voigt Crawlord
Securities Commissioner

State Securities Board

Earliest possible date of adoption January 7,
1994

For further information, please call: (512)
474-2233

L4 L4 ¢
TITLE 16. ECONOMIC
REGULATION

Part VIII. Texas Racing
Commission

Chapter 313. Officials and
Rules of Horse Racing

Subchapter D. Running of the
Race

Jockeys
* 16 TAC §313.405

The Texas Racing Commission proposes an
amendment lo §313.405, concerning whips
and other equipment. The amendment re-
quires a jockey or apprentice jockey to wear a
safety vest while riding a horse in a race

Paula Cochran Carter, general counsel, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing the section

Ms Carter also has determined that for each
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section will be that pari-mutuel
racing will be safer for jockeys. There will be
no effect on small businesses A safety vest
that meets Commussion specification costs
approximately $200

Comments on the proposal may be submitted
on or before January 14, 1994, to Paula
Cochran Carter, General Counsel for the
Texas Racing Commission, P.O Box 12080,
Austin, Texas 78711

The amendment is proposed under Texas
Cwil Stalutes, Article 179e, §3 02, which au-
thonize the commission to adopt rules for con-
ducting racing with wagenng and for
administering the Texas Racing Act, and
§6 06, which authornze the commussion to
adopt rules relating to the operation of race-
tracks The proposed rule implements Texas
Cwil Statutes, Aricle 179

§313 405 Whips and Other Equipment.
(a)-(d) (No change)

(e) A jochey or apprentice jochey
may not ride in a race unless the jockey
or apprentice jochey wears a safety vest.
A safety vest may weigh no more than two
pounds and must be designed to provide
shock absorbing protection to the upper
body of at least a rating of five, as defined
by the British Equestrian Trade Association.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be wrthin the agency’'s authorty to
adopt
Issued 1in Austin, Texas, on December 1,
1993

TRD-9332864 Paula Cochran Carter

General Counse!
Texas Racing Commission

Earliest possible date of adoption January 7,
1994

For further information, please call (512)
794-8461
¢ L ]
TITLE 22. EXAMINING
BOARDS

Part 1. Texas Board of
Architectural Examiners

Subchapter B. Registration
Chapter 1. Architects
¢ 22 TAC §1.21

The Texas Board of Architectural Examiners
proposes an amendment to §1. 21, concern-
ing the ehgibildy of applicants for examination
and the processing of applications for exami-
nations The amendment will clanfy the pro-
cess of submtting application records to the
board.

LaVonne Garland, nterim director, has deter-
mined that fc- the first five-year period the

18 TexReg 9040
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saction is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Garland also has determined that for
each year of the first five years the section is
in efiect the public benefit anticipated as a
result of enforcing the section will be to pro-
vide information on the application process
for admittance to the examination. There will
be no effect on small businesses The antici-
pated economic cost to persons who are re-
quired to comply with the section as proposed
will be per applicant a one time fee of $195

Comments on the proposal may be submitted
to LaVonne Garland, Internm Director, Texas
Board of Architectural Exammers, 8213 Shoal
Creek Boulevard, #107, Austin, Texas 78757,
(512) 458-1363

The amendment is proposed under Texas
Cuwil Statutes, Article 249a, which provide the
Texas Board of Architectural Examiners with
the authority to promulgate rules.

§1.21. Eligibility.
(a)-(c) (No change)

(d) Effective February 2, 1994,
applicants for the 1995 and subsequent
Architect Registration Examination ad-
ministrations shall process IDP records
through the National Council of Archi-
tectural Registration Boards and not
through the board.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.
Issued in Austin, Texas, on November 30,
1993.

TRD-9332855 LaVonne Garland

intenm Director
Texas Board of
Archttectural Examiners

Earliest possible date of adoption: January 7,
1994

For futher information, please cail (512)
458-1363

¢ ¢ ¢

Subchapter D. Certification and
Annual Registration

¢ 22 TAC §1.69

The Texas Board of Architectural Examiners
proposes an amendment to §1. 69, concern-
ing reinstatement oi licensure. The amend-
ment will explain the criteria for remnstatement
of license.

LaVonne Garland, interim director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Garland also has determined that for
each year of the first five years the section
are in effect the public benefit anticipated as a

result of enforcing trie section will be to pro-
vide information on the conditions that may
affect an application for reinstatement There
will be no efiect on small businesses There
is no anticipated economic ccst lo persons
who are required to comply with the section
as proposed

Comments on the proposal may be submitted
to LaVonne Garland, Interim Dwector, Texas
Board of Arcintectural Examiners, 8213 Shoal
Creek Boulevarc, #107, Austin, Texas 78757,
(512) 458-1363

The amendment s proposed under Texas
Cwvil Statutes, Article 249a, which provide the
Texas Board of Architectural Examiners with
the authority to promulgate rules

§1 69 Reinstatement
(a)-(b) (No change)

(c) A registrant whose license has
been revoked for a period greater than five
[three] years immediately preceding rein-
statement application shall

(1) be reexamuned prior to rein-
statement, or

(2) furnish evidence of regis-
tration in another jurisdiction within five
years of reinstatement application [apply
for reciprocal licensure 1n accordance with
§1 28 of this title (relating to Reciprocal
Transfer)]

(d)-(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued in Austin, Texas, on November 30,
1993.

TRD-9332854 LaVonne Garand

Intertm Director
Texas Board of
Archntectural Examiners

Earliest possibie date of adoption. January 7,
1994

For further information, please call (512)
458-1363

¢ ¢ ¢

Part X. Texas Funeral
Service Commission

Chapter 201. Licensing and
Enforcement-Practice and
Procedure

e 22 TAC §201.14, §201.15

The Texas Funeral Service Commission pro-
poses new §201.14 and §201 15, concerning
the Jont Memorandum of Understanding to
be eniered into by the Texas Funeral Service
Commission, the Texas Department of Bank-
ing, and the Texas Department of Insurance
under Texas Cwil Statutes, Article 4582b,
§4(l). That statute provides that the Jomt
Memorandum of Understanding shall be pro-

mulgated by rule by each of the affected
agencies. Any future revisions to the Joint
Memorandum of Understanding will be pro-
mulgated as amendments to these sections
New §201 14 outlines the statutory require-
ments and new §201 15 contains the Memo-
randum of Understanding, which describes
the statutory responsibilities of the three
agencies and the procedures by which the
agencies will coordinate therr activities The
Joint Memorandum of Understanding sets for
the manner in which the three agencies will
coordinate ther statutory responsibilities in
the area of prepaid funeral services and
transactions

Debtre Smith, acting executive director of the
Texas Funeral Service Comnmussion, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for staie or local government as
a result of enforcing or admuustering the sec-
tions, and there will be no effect on local
employment or the local economy

Ms Smith also has determined that for each
year of the first five years the sections are in
effect the public beneftt anticipated as a result
of enforcing the sections 1s the abilily to better
regulate prepad funeral services and Insur-
ance, and the abilty to provide betier ser-
vices to consumers through better
coordination of the complaint processing and
regulatory actwities of the three agencies
There will be no effect on small businesses
There 1s no anticipated economic cost to per-
sons who are requied to comply with the
sections as proposed

Comments on the proposal may be submitted
to Debbie Smith, Acting Executive Director,
Texas Funeral Service Commission, 8100
Cameron Road, Sutte 550, Austin, Texas
78754

The new sections are proposed under Texas
Civit Statutes, Article 4582b, §5, which pro-
vide the Texas Funeral Service Commission
with the authorty to promulgate rules and
regulations Texas Civil Statutes, Article
4582b, §4(l), mandates the Texas Funeral
Service Commission, the Texas Department
of Insurance, and the Texas Depariment of
Banlung to enter into a Joint Memorandum of
Understanding and mandates that each
agency promulgate the Joint Memorandum of
Understanding as a rule

§201 14 Introduction to Jownt Memoran-
dum of Understanding

(a) Texas Civil Statutes, Article
4582(b), §4(1). mandates the Texas Depart-
ment of Banking, the Texas Funeral Service
Commission and the Texas Department of
Insurance to adopt by rule a Joint Memo-
randum of Understanding relating to pre-
paid funeral services and transactions that

(1) outhines the responsibilities
of each agency in regulating these services
and transactions,

(2) establishes procedures to be
used by each agency 1n referring complaints
to one ’of the other agencies,

(3) establishes procedures to be
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used by each agency in investigating com-
plaints;

(4) establishes procedures to be
used by each agency in notifying the other
agencies of a complaint or of the investiga-
tion of a complaint;

(5) describes actions the agen-
cies regard as deceptive trade practices;

(6) specifies the information the
agencies provide consumers and when that
information is to be piovided, and

(7) sets the administrative penal-
ties each agency imposes for violations

(b) Any revisions to the Joint
Memorandum of Understanding will be
adopted by rule by each agency

(c) The Joint Memorandum of Un-
derstanding entered into by the threc agen-
cies 1s found at §201.15 of this title
(relating to Joint Memorandum of Under-
standing).

§201.15. Joint Memorandum of Under-
standing.

(a) Pursuant to Texas Civil Stat-
utes, Article 4582b, §4(I), the Texas Fu-
neral Service Commission (herein referred
to as the "TFSC"), the Texas Department of
Insurance (herein referred to as the "TDI"),
and the Texas Department of Banking
(herein referred to as the "DOB") hereby
adopt the following joint memorandum of
understanding ("JMOU") relating to prepaid
funeral services and transactions. The
TFSC, TDI, and DOB intend this memoran-
dum of understanding to serve as a vehicle
to assist the three agencies in their regula-
tory activities, and to make it as easy as
possible for a consumer with a complaint to
have the complaint acted upon by all three
agencies, where appropriate. In order to ac-
complish this end, where not statutorily pro-
hibited, the three agencies will share
information between the agencies which
may not be available to the public generally
under the Open Records Act, Texas Civil
Statutes, Article 6252-17a. Such informa-
tion will be transmitted between agencies
with the notation on the information that it
is considered confidential, is being fur-
nished to the other agencies in furtherance
of their joint responsibilities as state agen-
cies in enforcing their respective statutes,
and that it may not be disseminated to
others.

(b) Responsibilitiess  of  Each
Agency in Regulating Prepaid Funeral Ser-
vices and Transactions.

(1) The Texas Funeral Service
Commission is responsible for the follow-

ing:

(A) lcensing funeral ‘direc-

tors and embalmers, apprentice funeral di-
rectors and apprentice embalmers (Texas
Civil Statutes, Article 4582b, §3) and fu-
neral establishments (Texas Civil Statutes,
Article 4582b, §4(A)). The TFSC may re-
fuse to license a person or establishment
that violates Texas Civil Statutes, Article
548b, under Texas Civil Statutes, Article
4582b, §3(H)(10);

(B) taking action against any
licensee violating Article 548b, under Texas
Civil Statutes, Article 4582b, §3(H)(10);

(C) taking action against any
funeral director in charge and/or funeral
establishment for violations of Article 548b,
by persons directly or indirectly connected
to the funeral establishment, under Texas
Civil Statutes, Article 4582b, §4(D)(1)(f)
and §4(E).

(2) The Texas Department of
Banking 1s responsible for administering
Texas Cuvil Statutes, Article 548b, includ-
g but not limited to, the following:

(A) issuing permits to sell
prepaid funeral services or funeral merchan-
dise pursuant to Texas Civil Statutes, Arti-
cle 548b, §1 and §3;

(B) approving forms for sa-
les contracts pursuant to Texas Civil Stat-
utes, Article 548b, §2;

(C) canceling or refusing to
renew permits pursuant to Texas Civil Stat-
utes, Article 548b, §4; and providing notice
of alleged violations to the Attorney Gen-
eral of Texas and to seliers pursuant to
Texas Civil Statutes, Article 548b, §9(e)
and (f);

(D) approving the release or
withdrawal of funds under certain circum-
stances or for certair: purposes, pursuant to
Texas Civil Statutes, Article 548b, §§5(3).
(4). and (5);

(E) providing for reporting
requirements and performing examinations
under Texas Civil Statutes, Article 548b, §7
and §8(a),

(F) maintaining a guaranty
fund with respect to prepaid funeral benefits
owned by trusts, pursuant to Texas Civil
Statutes, Article 548b, §8A.

(3) The Texas Department of In-
surance is responsible for the following:

(A) regulating licensed insur-
ers that issue or propose to issue life insur-

ancefannuity contracts which may fund
prepaid funeral contracts;

(B) regulating individu-
als/entities that perform the acts of an insur-
ance agent(s) as defined in Insurance Code,
Articles 21.02 and 1. 14-1;

(C) regulating insurance/an-
nuity contracts that may fund prepaid fu-
neral contracts;

(D) regulating unfair trade
practices relating to the insurance/annuity
contracts which may fund prepaid funeral
contracts pursuant to Insurance Code, Arti-
cle 21.21;

(E) regulating unfair claims
settlement practices by insurance companies

pursuani to Insurance Code, Article
21.21-2.
(c) Procedures Used by Each

Agency in Exchanging Information With or
Referring Complaint to One of the Other
Agencies.

(1) Exchanging information. If,
upon receipt of a complaint, or during the
course of an investigation, an agency (re-
ferred to as the receiving ageacy) receives
any information that might be deemed of
value to another of the agencies (referred to
as the reviewing agency), the receiving
agency will contact the reviewing agency
and will forward the relevant information to
the reviewing agency at its request.

(2) Referral of complaints for
handling. When an agency receiving a com-
plaint refers the complaint to another
agency for handling, the receiving agency
will contact the complainant in writing in-
forming him or her of the referral, and
providing contact information to the review-
ing agency, and encouraging the complain-
ant to recontact the receiving agency if she
or he has any problem with the reviewing
agency’s processing of the complaint.

(3) Complaint procedures. The
three agencies will work together to estab-
lish procedures to ensure complaints will be
fully resolved by the reviewing agency.

(d) Procedures to be Used by Each
Agency in Investigating a Complaint.

(1) Al agencies.

(A) Each agency will de-
velop an internal complaint procedures
manual for violations relating to prepaid
funeral services and/or transactions. The
manual should at a minimum provide for:

(i) cross-checking the
other two agencies’ lists of licensees against
the investigating agency's list;
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(ii) background checks on
disciplinary proceedings and license eligi-
bility-including background checks into the
two other agencies’ complaints, disciplinary
proceedings, and licensing process involv-
ing the same licensee if any, where not
prohibited by law;

(iii) outlining of relevant
law for each agency with check-point steps
to ensure all relevant information has been
obtained from complainant and references
to applicable legal provisions;

(iv) identification of nec-
essary data and documents to be obtained
from the complainant; and

(v) such other steps
deemed necessary for the agency to perform
an adequate and appropriate investigation.

(B) Each agency will main-
tain its centralized complaint resolution pro-
cess with a long-term goal of integrating the
complaint resolution process, which in-
cludes the complaint tracking system, with
the other agencies in the most effective,
cost-efficient manner.

(C) Within four months from
the final adoption of the JMOU by
rulemaking, the DOB, TFSC, and TDI will
develop one or more complaint and referral
forms that are substantially similar in con-
tent and format to be used by each agency
in processing complaints relating to prepaid
funeral services and/or transactions.

(D) Each reviewing agency
will provide periodic, no less than quarterly,
status reports on the complaint investigation
to the receiving agency or agencies. In addi-
tion, the reviewing agency will contact the
complainant to inform him or her of the
status of the investigation.

(E) EBach agency will de-
velop with the other agency, or other two
agencies, & written plan for conducting joint
investigations where appropriate which, at a
minimum, establishes a case manager for
the investigation, establishes the divisions
of duties among the agencies, and
establishes a time-line for completion of the
investigation.

(F) As soon as possible fol-
lowing the final adoption of the JMOU by
rulemaking the DOB, TFSC, and TDI will
each ensure its complaint resolution proce-
dure is accessible to the public by reviewing
its procedures, forms, brochures, and letters
to determine what steps, if any, are needed
to remedy problems of accessibility. The
DOB, TFSC, and TDI will implement the
needed steps as soon as possible thereafter.

(G) The TDI, DOB, and
TFSC commit to a long-term goal with a
five-year planning horizon to develop an
efficient and cost-effective way to ensure
that the three agencies can readily exchange
information and that there is effective and
easy access by each of the three agencies to
the information and data held by the other
agencies relating to complaints and infor-
mation regarding licensees in the prepaid
funeral services area.

(2) The Texas Funeral Service
Commission.

(A) The TFSC, in accord-
ance with Texas Civil Statutes, Article
4582b, §4(D)(2)(b), will investigate viola-
tions of prepaid funeral services only if the
investigation does not interfere with or du-
plicate an investigation conducted by the
DOB.

(B) The TFSC will, upon re-
quest, assist the DOB and/or the TDI with
investigations.

(3) Texas Department of Bank-
ing.

(A) Complaints received by
the Special Audit Division will be entered
into a complaint log and assigned a refer-
ence number. If, after agency notice to the
subject of the complaint, the complaint is
not resolved, the DOB will investigate.

(B If disciplinary action
against a DOB permittee is appropriate, the

matter will be referred to the agency’s legal

staff.

(C) If the complaint involves
a matter handled by either the TDI or
TFSC, as well as a violation of the DOB
statutes or regulations, the DOB will coor-
dinate the investigation with either or both
of these agencies, as appropriate. The DOB
will, upon request, assist the TFSC and/or
TDI with investigations.

(D) In the event that a li-
censee under the TFSC's jurisdiction is
found, after hearing, to have violated one or
more provisions of Article 548b, the DOB
will inform the TFSC of the violation(s) in
writing and provide documentation support-
ing the occurrence of the violation(s).

(4) Texas Department of Insurs
ance.

(A) Complaints received by
the Consumer Services area of the TDI will
be logged in and investigated. Other areas
of the agency can be called upon for assis-
tance in the investigation of the complaint
where appropriate,

(B) If disciplinary action
against a licensee of the TDI is found to be
appropriate, the matter will be referred to
the Compliance Intake Unit of the TDI.

(C) If the complaint involves
a matter handled by either the DOB or
TFSC, as well as a violation of the TDI
statutes or regulations, the investigation will
be coordinated with either or both of those
agencies.

(D) The TDI will, upon re-
quest,assist the TFSC and/or DOB with in-
vestigations.

(e) Actions the Agencies Regard as
Deceptive Trade Practices.

(1) The TFSC, the DOB, and
the TDI regard as deceptive trade practices
those actions found under the Texas Busi-
ness and Commerce Code, §17.46.

(2) With respect to trade prac-
tices within the business of insurance, the
TDI regards as deceptive trade practices
those actions found under Insurance Code,
Article 21.21, and other articles of the Code
and the regulations promulgated by the TDI
thereunder.

(f) Information the Agencies Will
Provide Consumers and When That Infor-
mation Is to Be Provided.

(1) The TFSC, DOB, and TDI
will continue to provide consumers with the
brochure entitled "Facts About Funerals”
developed by TFSC (in Spanish and in En-
glish). As soon as possible after the final
adoption of the IMOU by rulemaking, the
agencies will update the brochure to provide
information about insolvency, the guaranty
funds, and consumer complaints, and make
the brochure accessible under the terms of
the Americans with Disabilities Act. The
agencies will provide other relevant con-
sumer brochures to each other.

(2) The TDI will maintain its
toll-free number, and TFSC and DOB will
each work toward consumer access via a
toll-free number. Each agency will include
its toll-free number as a prepaid funeral
consumer protection resource in the respec-
tive agencies’ consumer information materi-
als. The DOB, TFSC, and TDI will
routinely inform consumers of options
within the agency’s knowledge available to
them to resolve the complaint. .

(3) The TFSC, DOB, and TDI,
as state agencies, are subject to the Open
Records Act, Texas Civil Statutes, Article
6252-17a. Upon written request, the three
agencies will provide consumers with pub-
lic information which is not exempt from
disclosure under that Act. As noted in the
preamble to this JMOU, the agencies may,
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where not statutorily prohibited, exchange
information necessary to fulfill their statu-
tory responsibilities among each other,
without making such information public in-
formation under the Open Records Act.

(8) Administrative Penalties Each
Agency Imposes for Violations.

(1) All Agencies.

(A) The DOB, TDI, and
TFSC will create a working group to de-
velop recommendations concerning the
three agencies working together on enforce-
ment actions using the resources of the At-
torney General and/or prosecutorial or
investigative agencies, where appropriate.

(B) The DOB, TDI, and
TFSC will refer DTPA and other such vio-
lations to the Federal Trade Commission
and/or the Attorney General whenever ap-
propriate.

(2) Texas Funeral Service Com-
mission. The TFSC may impose an admin-
istrative penalty, issue a reprimand, or
revoke, suspend, or place on probation any
licensee who violates Article 548b. The rec-
ommended range of administrative penalty
for a violation of Article 548b is $500 to
$5,000. Also, a funeral establishment may
be assessed an administrative penalty of
$250 to $5,000 for each violation of Article
548b by a person directly or indirectly con-
nected to the funeral establishment, under
§201.11(a)(6) and (25) of this title (relating
to Disciplinary Guidelines).

(3) Texas Department of Bank-
ing. The DOB may impose the following
administrative penalties:

(A) cancel a permit or re-
fuse to renew a permit pursuant to Texas
Civil Statutes, Article 548b, §4;

(B) seize prepaid funeral
funds and records of a prior permit holder
pursuant to Texas Civil Statutes, Article
548b, §8(b).

(4) Texas Department of Insur-
ance. TDI administrative penalties vary
based on the violation; TDI sanctions are
imposed under Insurance Code, Article
1.10.

(h) Meetings for Developing Coop-
erative Efforts in Regulation.

(1) The DOB and TDI will de-
velop an insolvency alert among themselves
to minimize the drain of trust funds and
premiums consistent with their respective
statutory provisions. They will also clarify
each agency’s responsibility to access the
respective guaranty fund vis-a-vis the other
agency.

(2) The DOB, TDI, and TFSC
will develop methods to coordinate the ef-
forts of the agencies to articulate the funeral
providers’ responsibility in the event of
seller and/or insurance company insolvency.

(3) Each agency should seek in-
put from the other agencies on any pro-
posed agency regulations relating to prepaid
funeral services and/or transactions; and,
where appropriate, legislative recommenda-
tions concerning prepaid funeral services
and/or transactions.

(4) The three agencies will pro-
vide lists of their key contact personnel and
their telephone numbers to each other.

(5) In order to better accomplish
the exchange of information and coordina-
tion of regulation described in this Memo-
randum of Understanding, the appropriate
staff of the TFSC, DOB, and TDI shall
meet, at 8 minimum, once a year, to discuss
matters of mutual regulatory concern and
share updates of the regulations promul-
gated by the respective agencies.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332865 Debble Smith

Acting Executive Director
Texas Funeral Service
Commission

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
834-9992

¢ ¢ ¢

Part XXIII. Texas Real
Estate Commission

Chapter 543. Rules Relating to
the Provisions of the Texas
Timeshare Act

* 22 TAC §5434

The Texas Real Eslate Commission pro-
poses an amendment to §543.4, concerning
forms used to register or amend the registra-
tion of a timeshare property.

The amendment adopts by reference two re-
vised application forms. Revised form TSRI-2
would be used to register a timeshare prop-
ety with the commission. Revised form
TSR2-2 wouid be used to amend the registra-
tion of a timeshare property which has been
previously registered.

A number of changes are proposed for the
forms. Form TSRI2 would obtain additional
information from the timeshare developer, in-
cluding whether the property is part of a time-
share system, whether the timeshare interest
to be sold is a deeded interest or a use
interest and whether the state where the

propeity is located allows for the recordation
of a timeshare declaration prior to the com-
pletion of construction of a project. The form
would also be madified to conform with a
recent amendment to the Texas Property
Code regarding a consumer’s right to cancel
a timeshare sale and disclosures, regarding
collection of timeshare fees for a property
which is part of a timeshare system. The
person completing the form would also would
be required to acknowledge having reviewed
the provisions of the Texas Timeshare Act
and the Contest and Gift Giveaway Act and
agree to make available to each owner a
written accounting of the operation of the
timeshare property or timeshare system as
requived by the Texas Timeshare Adt.

Form TSR2-2 has been expanded to require
a new owner of a limeshare property to pro-
vide the information about the owner which
would have been required for an original reg-
istration, such as the nature of the business
entity (sole proprietor, corporation, partner-
ship, or other Texas Real Estate Commission
Page 2 of 3 Rules Relating to the Provisions
of the Texas Timeshare Act entity), confirma-
tion that the entity may transact business in
the state, and general information regarding
criminal convictions, lawsuits and occupa-
tional licensing. The person compleling the
form would be required to acknowledge hav-
ing reviewed the provisions of the Texas
Timeshare Act and the Contest and Gift Give-
away Act.

Mark A. Moseley, general counsael, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion.

Mr. Moseley also has determined that for
each year of the first five years the section is
effect the public benefit anticipated as a result
of enforcing the section will be that timeshare
developers will be made aware of statutory
obligations to Texas consumers. There will be
no effect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost 1o persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Mark A. Moseley, General Counsel, Texas
Real Estate Commission, P. O. Box 12188,
Austin, Texas 78711-2188.

The amendment is proposed under the Texas
Property Code, §221.024, which authorizes
the Texas Real Estate Commission to pre-
scribe and publish forms necessary to camry
out the provisions of the law.

§543.4. Forms.

(a) The Texas Real Estate Commis-
sion adopts by reference revised Applica-
tion Form TSR 1-2 [1-1] approved by the
commission in 1993 {October, 1989]. This
document is published by and available
from the Texas Real Estate Commission,
PO. Box 12188, Austin, Texas
78711- 2188.

(b) The Texas Real Estate Commis-
sion adopts by reference revised Applica-
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tion Form TSR 2-2 [2-1] approved by the
commission in 1993 [October, 1989]. This
form is published by and available from the
Texas Real Estate Commission, P.O.Box
12188, Austin, Texas 78711-2188.

This agency hereby certifies that the proposal
has been reviewed by lega!l counse! and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 29,
1993.

TRD-9332868 Mark A Moseley

QGeneral Counsel
Texas Real Estate
Commission

Earliest possible date of adoplion: January 7,
1994

For futher information, please call: (512)
465-3900

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 115. Home Health
Care Agencies

The Texas Department of Health (depar-
ment) proposes the repeal of existing
§§115.1-11519; and new §§115.1-1155,
115.11-115.15, 115.21-115. 28,
115.51-115.54, 115.61, and 115.62, concern-
ing home and communily support services
agencies. The new seclions cover purpose;
definitions; licensing fees; exemptions; unreg-
ulated agency; application and issuance of
temporary license for first-lime applicants
(unregulated agencies, new agencies, and
certain relocations); issuance and renewal of
annual license; change of ownership or ser-
vices; branch office licenses; alternate deliv-
ery sile licenses; licensure requirements and
standards for all home and community sup-
port services agencies; slandards for licensed
home health services; standards for licensed
and certified home health services; standards
for home dialysis designalion; standards for
hospice services; standards for personal as-
sistance services; standards for branch of-
fices; standards for allernate delivery sites;
surveys and investigalion procedures; license
denial, suspension, or revocations; com-
plaints; criminal history checks and adminis-
trative review; home health aides; and home
health medication aides. The new sections
contain new language and incorporate exisi-
ing language presently located in §§115.1-
115.15 and §§115.17-115.19, which are be-
ing proposed for repeal.

Exisling §§115.1-115.15 and §§11517-
115.19 are being repealed for the purpose of
reorganizing Chapter 115. As previously
mentioned, these sections will be relocated in
the proposed new sections; specifically, new
§§115. 1-115.5, 115 11-115.14,
115.21-11525, 11527, 11551-11553,
§115.61, and §115 62. Section 115.16 (relal-
ing to Access to Records) is repealed be-

cause the section is duplicative of the Open
Records Act.

The purpose of this proposal is to implement
recent legislative mandales in House Bill
1510 and House Bill 1551, passed by the
73rd Texas Legislature, Regular Session,
1993, and to update and clarify the home and
community support  services  agency
(H8CSSA) rules. The legislalive provisions
include renaming of the agencies once known
as home health agencies to home and com-
munily support services agencies which re-
flects more accwrately the services provided
by the agencies; adding hospice and personal
assislance services 10 the categories of ser-
vices that may be offered by agencies; delel-
ing references to Class A and Class B
agencies; adding language that authorizes an
agency which provides hospice services o
own or operale a residential unit or inpatient
unit at the licensed sile; recognition of ac-
creditation by the Joint Commission on Ac-
creditation of Healthcare Organizations and
the Community Health Accreditation Program
and cerlification by another state agency il
those standards meet or exceed the require-
ment for licensing and inspection purposes;
providing for surveys every threa years after
an agency has been in operalion for more
than 18 months; crealing a memorandum of
understanding between the department and
other state agencies which are under the
Health and Human Services Commission
(which must be approved by the Health and
Human Services Commission), the purpose
of which is to eliminate or reduce duplication
of standards or conflicis between standards
and of functions in license, cerlification, or
compliance surveys and complaint investiga-
tions; establishing a mechanism for immedi-
ate suspension or revocation of a license
when the health and safely of persons are
threatened, establishing a memorandum of
understanding between the depariment and
the Board of Nurse Examiners governing the
circumstances under which the provision of
health-related tasks or services do not consti-
tute the practice of professional nursing; man-
dating processing of criminal history checks
for nonlicensed individuals who are potential
employees or employees of a H&CSSA and
who will have direct contact with agency cli-
ents, a client’s family member, or the visitor
of a client; and establishing administrative
reviews for a person who has a criminal con-
viction that may bar the person from employ-
ment by an agency.

Mauwrice B. Shaw, acling associale commis-
sioner, Special Health Services, has deter-
mined that for the lirst five-year period the
repealed sections and proposed new sections
are in effect there will be significant fiscal
implications for state government as the re-
sult of administering and enforcing the new
seclions. Additional costs to the department
will arise from the statutory duty under House
Bill 1510 for the department to conduct crimi-
nal history checks. This was formerly a re-
sponsibilty administered by the Texas
Depariment of Human Services (TDHS) and
the department is currently in contract negoti-
ations with TDHS for that agency to continue
receiving and electronically transmitling the
names {o the Texas Department of Public
Salety. Until a setilement is reached, the de-

'

partment will perform the collection and elec-
fronic transmission of names for criminal
history checks. When TDHS administered the
program, home health agencies accoumned
for one-third of the requested criminal history
checks which translated to approximately
90,000 names annually. House Bill 1510 ex-
panded the requirement for criminal history
checks to include individuals who will have
direct contact with a H&CSSA client, a client's
family member, or the visitor ol a clie, such
as the agency administrator, receptionist, and
billing personnel. In addition, the TDHS has
identified approximaltely 530 attendant care
programs. Under the amended statute, the
majority of these programs will be required to
obtain a H&CSSA license. Attendant care
programs are comparable in volume to
HBCSSA, therefore an equivalent amount of
requests for criminal history checks are ex-
pecled. Overall, the department estimales
200,000 names will be submitted for criminal
history checks annually.

Additional costs will also be incurred in imple-
menling the new administrative review pro-
cess by a five-member adminisirative review
panel for a person who has a criminal convic-
tion that may bar the person from employ-
ment by an agency. Because it is a new
requirement of House Bill 1510, the depart-
ment has no besis for projecling the number
of adminisirative reviews that will be re-
quested and conducted by the administrative
review panel. Due 1o the statute requiring an
agency to submit names of potential employ-
ees, a person who applies al several agen-
cies will have several agencies submitting
their name for a criminal history check
Therefore, there is a polential for several ad-
ministrative reviews if the person is found to
have a criminal conviction. Panel members
are nol reimbwsed. in addition to the admin-
istrative coslts including supplies, postage,
photocopying and telephone, the department
anticipates conducting hearings in Austin with
department staff prese to administratively
support the panel during appeal hearings.

The department estimates the cost of imple-
menting and administering the program to be
approximately $287,000 per year based vpon
processing 200,000 criminal name checks
per year. The Texas Depariment of Public
Salely charges $1.00 for each name check.
The projected cost 1o the depariment of
$287,000 does not include the amount TDHS
will charge the depariment it a conlract is
negotiated for TDHS to continue receiving
and electronically transmitting names to the
Texas Department of Public Safety
Statulorily, the depariment is limited to
charge agencies $1.00 for each criminal his-
tory check.

The department will experience a significant
decrease in license fee collections due to the
elimination of the requirement for separate
licenses for agencies. Effective July 1, 1994,
H&CSSA can provide all categories of ser-
vices including licensed home health ser-
vices, licensed and cerified home health
services, hospice services, and personal as-
sistance services under a single license. The
department licenses approximately 1,300 par-
ent agencies, another 200 are pending issu-
ance of a license. Approximately 600
agencies hold both Class A and Class B
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licenses; these Class A and Class B agencies
operate from the same location. The agen-
cies pay $875 for each license. Eftective July
1, 1994, the agencies will be able to offer all
categories of services under one license.
Therefore, 300 of the €00 licenses cumently
held by these agencies will be relinquished.
The result is a projected reduction in license
fee revenue of $262,500.

After July 1, 1954, the depariment will be
licensing attendant care programs previously
exempted under the licensure statute. TDHS
has identified 188 programs that are primary
care and family care programs operated by
licensed H&CSSA. The department antici-
pales these programs will be incorporated as
an additional category of service under the
existing license and therefore, constitute an _
additional workload with no revenue to the
depariment. Until the department identifies
the licensure requirement of the remaining
attendant care programs, a determination re-
garding a revenue gain, if any, cannot be
projected.

Upon the completion of the state agency ne-
gotiations for criminal history checks and
identification of attendant care programs, the
department will be able to project the cost to
administer the H&CSSA program and deter-
mine if a license fee increase is necessary

The fiscal impact on large and small
businesses who presently hold both a Class
A and a Class B license will be a decrease in
the amount of license fees payable to the
department if the agencies relinquish one of
the licenses. The businesses will be required
to submit $1.00 for each name submitted for
a criminal history check.

Mr. Shaw also has determined that for each
year of the first five years the repeals and
new seclions are in effect the public benefit
anticipated as a result of enforcing the re-
peals and new sections will be the coopera-
tion and coordination between state agencies
through memorandums of understanding
which establish procedures lo eliminate or
reduce duplication of standards or conflicts
between standards and of functions in li-
cense, certification, or compliance surveys
and complaint investigations and to govern
the circumstances under which the provision
ol health-related tasks or services do not con-
situle the practice of professional nursing
The public will aiso benefit by the expanded
crimmnal history check requirement. There ts
no anticipated increase in the economic cost
to persons who utilize H&CSSA services
There will be no impact on local employment.

Comments on the proposed repeal of existing
seclions and new sections may be submitted
to Nance Stearman, R.N., M S N., Director,
Health Facility Licensure and Ceritfication Di-
vision, Texas Department of Health, 1100
West 49th Street, Auslin, Texas 78756-3199,
(512) 834-6650. Comments will be accepted
for a period of 30 days after publication of the
repeals and new seclions in the Texas Regis-
ter.

In addition, the department will hold a public
hearing concerning the proposed rules on
December 13, 1993, from 9:00 am-12:00
p.m. in the Texas Department of Health Audr-
torium, located at the Texas Depariment of
Health, 1100 West 49th Street, Austin. If an
interpreter is required for the hearing im-

paired, please contact Julia R. Beechinor at
(512) 834-6648 at least two weeks prior to
the hearing date.

Licensing and Regulation
* 25 TAC §§115.1-115.19

(Eduitor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Department of Health or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin )

The repeals are proposed under the Health
and Safely Code, §142.012, which provides
the Texas Board of Health (board) with au-
thority to adopt rules to establish and enforce
minimum standards for the licensing of home
and community support services agencies;
and §12.001, which provides the board with
the authority to adopt rules for the perfor-
mance of every duly imposed by law upon
the board, the department and the commis-
sioner of health. The repeal affects the Health
and Safety Code, §142012.

§115.1. Purpose.

§115.2. Definitions.

§115.3. Unregulated Agency.
§115.4 Exemptions.

§115.5. Application and Issuance of Tempo-
rary License for First Time Applicants (Un-
regulated Facilities, New Agencies, and
Certain Relocations) .

§115.6 Inspections.

§115.7. Issuance and Renewal of Annual
License.

§115.8. Conditions of Annual License.
§1159. Standards for a Class A License.
§115 10. Standards for a Class B License
§115.11. Hospice Designation.

§11512. License Denial, Suspension, or
Revocation

§115.13. Home Health Aides; (Class B
Agencies); Training Program and Compe-
tency Evaluation Program. Duties.

§115.14. Licensing Fees
§115.15. Complaints.

§115.16. Access to Records.

§115.17. Branch Offices.

§115.18. Standards for Home Dialysis Des-
ignation.

§115.19. Home Health Medication Aides.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332869 Susan K. Steeg

General Counsel
Texas Department of
Health

Proposed date of adoption. April 27, 1994

For further information, please call: (512)
834-6650

¢ ¢ ¢

Chapter 115. Home and Com-
munity Support Services
Agencies

Subchapter A. General Provi-
sions
* 25 TAC §§115.1-115.5

The new seclions are proposed under the
Health and Safety Code, §142.012, which
provides the Texas Board of Health (board)
with authority 10 adopt rules to establish and
enforce minimum standards for the licensing
of home and community support services
agencies; and §12.001, which provides the
board with the authority to adopt rules for the
performance of every duty imposed by law
upon the board, the department, and the
commissioner of health The new sections
affect the Health and Salety Code, §142 012,

§115.1 Purpose

(a) The purpose of these sections is
to implement the Health and Safety Code,
Chapter 142, which requires a home and
community support services agency to be
licensed by the Texas Department of
Health,

(b) These sections provide mini-
mum standards for home and community
support services which may include li-
censed home health services, licensed and
certified home health services, home dialy-
sis designation, hospice services or personal
assistance services, procedures for granting,
denying, suspending, and revoking a li-
cense, requirements for permitting home
health medication aides, approving home
health medication aide programs, home
health aide training programs, and criminal
history checks

§115.2. Definitions.  The following words
and terms, when used in these sections,
shall have the following meanings, unless
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the context clearly indicates otherwise.

Accessible and flexible  ser-
vices-Services which are delivered in the
least intrusive manner possible and are pro-
vided in all settings where individuals live,
work, and recreate.

Administration of medication-The
direct application of any medication by in-
jection, inhalation, ingestion, or any other
means to the body of a client. The
preparation of medication is part of the
administration of medication and is the act
or process of making ready 8 medication for
administration, including the calculation of
a client’s medication dosage; altering the
form of the medication by crushing, dis-
solving, or any other method; pouring a
quantity of a liquid to be ingested; reconsti-
tution of an 'injectable medication; drawing
an injectable medication into a syringe; pre-
paring an intravenous admixture; or any
other act required to render the medication
ready for administration.

Administrative support site-A facil-
ity or site where a home and community
support services agency performs adminis-
trative and other support functions but does
not provide direct home health, hospice, or
personal assistance services.

Administrator-A person who is a
physician, registered nurse, licensed voca-
tional nurse, physical therapist, occupa-
tional therapist, speech pathologist or
audiologist, social worker, or nursing home
administrator; or has a baccalaureate or
postgraduate degree in administration or a
health or human services field; or has one
year of administrative experience in a health
care setting.

Affiliate-With respect to:

(A) a partnership, includes
each partner and any parent company;

(B) a corporation, includes
each officer, director, principal stockholder,
subsidiary, person with a disclosable inter-
est, and parent company,

(C) an individual includes:

(i) the individual’s
spouse;

(i) each partnership and
each partner thereof of which the individual
or any affiliate of the individual is a partner;
and

(iii) each corporation in
which the individua! is an officer, director,
principal stockholder, or a person with a
disclosable interest.

Agency-A home and community
support services agency.

Alternate delivery site-A facility or
site, including a residential unit or an inpa-
tient unit:

(A) that is owned or operated
by a hospice;

(B) that is not the hospice’s
principal place of business;

(C) that is located in the geo-
graphical area served by the hospice; ard

(D) from which the hospice
provides hospice services.

Assistance with medication or treat-
ment regimen-Any needed ancillary aid
provided to a client in the client’s self-
administered medication or treatment regi-
men, such as reminding a client to take a
medication at the prescribed time, opening
and closing a medication container, re-
tuning a medication to the proper storage
area, and assisting in reordering medica-
tions from a pharmacy. Such ancillary aid
shall not include administration of any med-
ication.

Association-A partriership, limited
liability company or other business entity
that is not a corporation,

Bereavement-The process by which
a survivor cf a deceased person mourns and
experiences grief.

Bereavement services-Support ser-
vices offered to a family during bereave-
ment.

Branch office -A facility or site in
the geographical area served by a home and
community support services agency where
home health or personal assistance services
are delivered or active client records are
maintained.

Care plan-

(A) a written plan prepared
by the appropriate health care personnel for
a client of the home and community support
services agency; or

(B) for home dialysis desig-
nation, a written plan developed by the
physician, registered nurse, dietitian, and
qualified social worker to personalize the
care for the client and enable long and short
term goals to be met.

Case conference-A  conference
among all personnel furnishing services to
the client to ensure that their efforts are
coordinated effectively and support the ob-
jectives outlined in the plan of care or care
plan.

Certified agency-A home and com-
munity support services agency that:

(A) provides a home health
service; and

(B) is certified by an official
of the Department of Health and Human

Services as in compliance with conditions
of participation in Title XVII, Social Secu-
rity Act (42 United States Code (U.S.C.),
§1395 et seq)

- Certified copy-A swomn affidavit
stating that attached copies are true and
correct copies of original documents.

Certified home  health  ser-
vices-Home health services that are pro-
vided by a certified agency.

Client-An  individual receiving
home health, hospice, or personal assistance
services from a licensed home and commu-
nity support services agency.

Clinical note-A dated, written nota-
tion by agency personnel of a contact with a
client containing a description of signs and
symptoms; treatment and medication given;
the client's reaction; other health servicgs
provided; and any changes in physical and
emotional condition.

Council-The Home and Community
Support Services Advisory Council.

Counselor-An individual qualified
under Medicare standards to provide coun-
seling services, including bereavement, di-
etary, spiritual, and other counseling
services to both the client and the family.

Delegation-The act of a registered
nurse (RN) authorizing an unlicensed per-
son to provide nursing services while the
RN retains accountability for the outcome.
It does not include situations in which an
unlicensed person is directly assisting an
RN by carrying out nursing tasks in the
presence of an RN. ‘

Department-The Texas Department
of Health.

Dialysis treatment record-For home
dialysis designation, a dated, written nota-
tion by the person providing dialysis treat-
ment which contains a description of signs
and symptoms, machine parameters and
pressure settings, medications administered
as part of the treatment, and the client’s
response (o treatment.

Dietitian~-A person who is currently
licensed under the laws of this state to use
the titles of licensed dietitian or provisional
licensed dietitian, or who is a registered
dietitian.

Director-The director of the Health
Facility Licensure and Certification Divi-
sion of the Texas Department of Health or
his or her designee.

End stage renal disease (ESRD)-For

" home dialysis designation, the stage of renal

impairment that appears irreversible and
permanent and requires a regular course of
dialysis or kidney transplantation to main-

Freestanding hospice-A licensed or
certified facility that provides hospice ser-
vices, that includes inpatient and respite
care.

Functional need-Services which are
based on the functional needs of the indi-
vidual rather than on diagnosis or label.

Health assessment-A determination
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of 4 client’s physical and mental status
through inventory of systems.

Home health aide-A nonprofes-
sional person who provides hands-on health
care and other services for a client in the
home under the delegation and supervision
of a registered nuyrse.

Home and community support ser-
vices agency—A person who provides home
health, hospice. or personal assistance ser-
vices for pay or other consideration in a
client’s residence, an independent living en-
vironment, or another appropriate location.

Home health medication aide-A per-
son permitted under the Health and Safety
Code, Chapter 142, Subchapter F.

Home health service-The provision
of one or more of the following health
services required by an individual in a resi-
dence or independent living environment:

(A) nursing;

(B) physical, occupational,
speech, or respiratory therapy:

(C) medical social service,;
(D) intravenous therapy;
(E) dialysis;

(F) service provided by unli-
censed personnel under the delegation of a
licensed health professional;

(G) the furnishing of medical
equipment and supplies, excluding drugs
and medicines; or

(H) nutritional counseling.

Hospice-A person licensed under
this chapter to provide hospice services,
including a person who owns or operates a
residential unit or an inpatient unit.

Hospice services-Services, includ-
ing services provided by unlicensed person-
nel under the delegation of a registered
nurse or physical therapist, provided to a
client or a client’s family as part of a coor-
dinated program consistent with the stan-
dards and rules adopted under this chapter.
These services include palliative care for
terminally ill clients and support services
for clients and their families that:

(A) are available 24 hours a
day, seven days a week, during the last
stages of illness, during death, and during
bereavement;

(B) are provided by a medi-
cally directed interdisciplinary team; and

(C) may be provided in a
home, nursing home, residential unit, or
inpatient unit according to need. These ser-
vices do not include inpatient care normally
provided in a licensed hospital to a termi-
nally ill person who has not elected to be a
hospice client.

Independent living environment-A
client’s individual residence, which may in-
clude a group home or foster home, or other
settings where a client participates in activi-
ties, including school, work, or church.

Individual/family choice and con-
trol-Individuals and families who express
preferences and make choices about how
their support service needs are met.

Inpatient unit-A facility that pro-
vides a continuum of medical or nursing
care and other hospice services to clients
admitted into the unit and that is in compli-
ance with the conditions of participation for
inpatient units adopted under Title XVIII,
Social Security Act (42 United States Code,
§1395 et seq.) and standards adopted under
this chapter.

Interdisciplinary team-

(A) for home dialysis desig-
nation, the physician, the registered nurse,
the dietitian, and the qualified social worker
responsible for planning the care delivered
to the home staff-assisted dialysis patient;
or

(B) a group of individuals
who work together in a coordinated manner
to provide hospice services and must in-
clude a physician, registered nurse, social
worker, and counselor.

Intermediate care facility-A
Medicaid-certified facility which is primar-
ily engaged in providing skilled nursing
care and related services for residents who
require medical or nursing care, rehabilita-
tion services for the rehabilitation of in-
jured, disabled, or sick persons, or on a
regular basis, health-related care and ser-
vices to clients who because of their mental
or physical condition require care and ser-
vices (above the level of room and board)
which can be made available to clients only
through institutional facilities, and is not
primarily for the care and treatment of men-
tal diseases.

Investigation-An inspection or sur-
vey conducted by a representative of the
department to determine if a licensee is in
compliance with this chapter.

Licensed vocational nurse-A person
who is currently licensed uuder the laws of
this state to use the title licensed vocational
nurse,

Long term program-For home dialy-
sis designation, the written documentation
of the selection of a suitable treatment mo-
dality and dialysis setting which has been
selected by the client and the interdisciplin-
ary team.

Manager-A person having 8 con-
tractual relationship to provide management
services to a home and community support
services agency.

Management services-Services pro-
vided under contract between the owner of
a home and community support services
agency and a person to provide for the
overall operation of a home and community
support services agency incleding adminis-
tration, staffing, maintenance, or delivery of
services.

Management services shall not in-
clude contracts solely for maintenance,
laundry, or food services.

Medication administration record-A
record used to document the administration
of a client’s medications.

Medication list-A list of a client’s
medications that includes the recommended
dosage and the frequency and method of
administration. The medication list is used
to identify possible ineffective drug therapy
or adverse reactions, significant side effects,
drug allergies, and contraindicated medica-
tion.

Occupational therapist-A person
who is currently licensed under the laws of
this state to practice occupational therapy.

Palliative care-Intervention services
that focus primarily on the reduction or
abatement of physical, psychosocial, and
spiritual symptoms of a terminal illness.

Parent agency-The agency that de-
velops and maintains administrative con-
trols and provides supervision of branch
offices and alternate delivery sites.

Person-An individual, corporation,
or association.

Personal assistance services-Routine
ongoing care or services required by an
individual in a residence or independent
living environment that enable the individ-
ual to engage in the activities of daily living
or to perform the physical functions re-
quired for independent living, including re-
spite services, The term includes health-
related services performed under circum-
stances that are defined as not constituting
the practice of professional nursing by the
Board of Nurse Examiners through a mem-
orandum of understanding with the depart-
ment in accordance with the Health and
Safety Code, §142.016, and health-related
tasks provided by unlicensed personnel un-
der the delegation of a registered nurse.

Physical therapist-A person who is
currently licensed under the laws of this
state as a physical therapist.

Physician-A person who is currently
licensed under the laws of this state to
practice medicine and who holds a doctor of
medicine or doctor of osteopathy degree.

Place of business-An office of a
home and community support services
agency that maintains client records or di-
rects home health, hospice, or personal as-
sistance services. The term does not include
an administrative support site.
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*» Plan of care-The written orders of a
practitioner for a client who requires skilled
services.

Practitioner-A person who is cur-
rently licensed in this state as a physician,
dentist, or podiatrist.

Presurvey conference~A conference
heid with department staff and the applicant
or his or her representatives to review licen-
sure standards and survey documents and
provide consultation prior to the on-site li-
censure survey.

Progress note-A dated, written nota-
tion by agency personnel summarizing facts
about care and the client’s response during
a given period of time.

Psychoactive treatment-The provi-
sion of a skilled nursing visit to a client
with a psychiatric diagnosis under the direc-
tion of psychiatrist that includes one or
more of the following:

(A)  assessment of alter-
ations in mental status or evidence of sui-
cide ideations or tendencies;

(B) teaching coping mecha-
nisms or skills;

(C) counseling activities; or

(D) evaluation of the plan of
care.

Registered nurse (RN)-A person
who is currently licensed under the laws of
this state as a registered nurse,

Residence-A place where a person
resides and includes a home, a nursing
home, a convalescent home, or a residential
unit. A residence includes a group or a
foster home.

Residential unit-A facility that pro-
vides living quarters and hospice services to
clients admitted into the unit and that is in
-compliance with standards adopted under
the Texas Special Care Facility Licensing
Act, the Health and Safety Code, Chapter
248.

Respiratory therapist-A person who
is currently licensed under Chapter 123 of
this title (relating to Respiratory Care Prac-
titioner Certification) as a respiratory care
practitioner.

Respite services-Support options
that are provided temporarily for the pur-
pose of relief for a primary caregiver in
providing care to individuals of all ages
with disabilities or at risk of abuse or ne-
glect.

Sections—Chapter 115 of this title
(relating to Home and Community Support
Services Agency).

Skilled nursing facility~-A Medicare
certified facility (or a distinct part of a
facility) that is primarily engaged in provid-
ing to inpatients skilled nursing care and
related services for clients who require

medical or nursing care, or rehabilitation
services for the rehabilitation of injured,
disabled, or sick persons, and is not primar-
ily for the care and treatment of mental
diseases.

Skilled services-Services that re-
quire the skills of a:

(A) registered nurse;

(B) licensed vocational

nurse,

(C)  physical, occupational,
or respiratory therapist;

(D) speech-language pathol-
ogist or audiologist;

(E) social worker; or

(F) a dietitian in accordance
with a plan of care.

Social worker-A person who is cur-
rently licensed as a social worker under the
Human Resource Code, Chapter 50.

Speech-language pathologist or au-
diologist-A person who is currently li-
censed under the laws of this state as a
speech-language pathologist or audiologist.

Stable and predictable-A situation
where the client’s clinical and behavioral
status and nursing care needs are deter-
mined by the RN to be nonfluctuating and
consistent, including hospice settings where
the client’s deteriorating condition is ex-
pected. This term does not include any situ-
ation where the client’s clinical and
behavioral status is changing and where
frequent reassessment by an RN is needed.

Statute-The Health and Safety
Code, Chapter 142.

Supervision-Authoritative  proce-
dural guidance by a health professional for
the accomplishment of a function or activity
with initial direction and periodic inspection
of the actual act of accomplishing the func-
tion or activity.

Support services-Social, spiritual,
and emotional care provided to a client and
a client’s family by a hospice.

Terminal illness-An illness for
which there is a limited prognosis if the
illness runs its usual course.

Unlicensed person-An individual
who is not licensed as a health care provider
and who functions in a complementary or
assistive role to the RN in providing direct
client care or carrying out common nursing
functions. The term includes, but is not
limited to, home health aides, medication
aides permitted by the department, and
other individuals providing personal care or
assistance in health services.

Volunteer-An individual who pro-
vides assistance to a home and community

support services agency without compensa-
tion other than reimbursement for actual
expenses. For hospice only, a volunteer
shall meet the same requirements and stan-
dards as an employee of the agency.

§1153. Licensing Fees.

(a) The schedule of fees for licen-
sure of an agency authorized to provide one
or more services is as follows:

(1) initial license fee-$875;
(2) renewal license fee-$875;

(3) initial branch office license
fee-$500;

(4) renewal branch office li-
cense fee-$300;

. (5) initial alternate delivery site
license fee-$500; and

(6) renewal alternate delivery
site license fee-$300.

(b) The Texas Department of
Health (department) will not consider an
application as officially submitted until the
applicant pays the application fee. The fee
must accompany the application form.

{c) Fees paid to the department are
not refundable.

(d Any remittance submitted to
the department in payment of a required fee
must be in the form of a certified check,
money order, or personal check made out to
the Texas Department of Health.

§1154. Exemptions.

(a) If a person submits to the Texas
Department of Health (department) a writ-
ten claim for exemption, the claim shall
include all documentation supporting the
exemption.

(b) The department shall evaluate
the claim for exemption and notify the per-
son by certified mail, return receipt re-
quested, of the proposed decision to grant
or deny the claim within 30 calendar days
following the department’s receipt of the
claim for exemption. If the documentation
submitted is determined to be insufficient
by the department, the person shall be so
notified in writing within 30 calendar days
of the department’s receipt of the documen-
tation and shall have ten calendar days to
respond. Following receipt of the response,
if any, the department shall notify the per-
son in writing within tea calendar days of
the proposed denial or the approval of the
claim. The department may conduct an on-
site investigation to ascertain if home
health, hospice, or personal assistance ser-
vices are provided.

(c) If the claim for exemption is
proposed to be denied, the person shall have
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the right to request informal reconsideration
of the decision by the department. The re-
quest shall be made by written letter within
ten calendar days of the receipt of the denial
and shall include any further documentation
supporting exemption.

§115.5. Unregulated Agency.

(a) The authority to determine if a
person is subject to regulation under the
statute is inherent in the responsibility to
regulate agencies that are within the defini-
tions of the statute.

(b) If the director has reasonable
cause to believe that a person may be pro-
viding home health, hospice, or personal
assistance services without a license, the
person shall be so notified in writing by
certified mail, return receipt requested, and
shall submit to the department the following
information within ten calendar days of re-
ceipt of the notice:

(1) an application for a license
and the appropriate license fee; or

(2) an attestation which states
one of the following facts:

(A) home health, hospice, or
personal assistance services are not being
provided.” The attestation shall include a
statement of the type(s) of services that are
provided; or

(B) the person is exempt
from licensure. The attestation shall include
the citation of the applicable exemption in
the statute.

(¢) If an application is submitted,
the application will be processed in accord-
ance with §115.11 of this title (relating to
Application and Issuance of Temporary Li-
cense for First-Time Applicants (Unregu-
lated Agencies, New Agencies, and Certain
Relocations)). .

(d) If the person submits an attesta-
tion attesting to the fact that home health,
hospice, or personal assistance services are
not provided, the department will acknow-
ledge in writing if the person’s business
activities do not meet the definition of an
agency requiring a license under the statute.

(e) If a person submits a claim for
exemption, the exemption claim will be
processed in accordance with §115.4 of this
title (relating to Exemptions).

(f) If the person fails to respond to

the department’s notice, an investigation
may be authorized in accordance with
§115.53 of this title (relating to Com-
plaints).
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332874 Susan K. Steeg

General Counsel
Texas Department of
Health

Proposed date of adoption: April 22, 1994

For further information, please call: (512)
834-6850

¢ * *

Subchapter B. Application and
Issuance of a License
¢ 25 TAC §§115.11-115.15

The new sections are proposed under the
Health and Safety Code, §142. 012, which
provides the Texas Board of Health (board)
with authority fo adopt rules to establish and
enforce minimum standards for the licensing
of home and community support servicss
agencies; and §12.001, which provides the
board with the authority to adopt rules for the
performance of every duty imposed by law
upon the board, the depariment, and the
commissioner of health. The new sections
affect the Health and Safety Code, §142.012.

§115.11. Application and Issuance of Tem-
porary License for First-Time Applicants
(Unregulated Agencies, New Agencies, and
Certain Relocations).

(a) Al first-time applications for li-
censing are applications for a temporary
license. The application' for a temporary
license is also an application for the first
annual license.

(b) Upon written request, the Texas
Department of Health (department) shall
furnish a person with an application form
for an agency license.

(c) The applicant shall apply for a
license which may include:

(1) licensed and certified home
health services;

(2) licensed home health ser-
vices which may include home dialysis des-
ignation;

(3) hospice services which may
include residential or inpatient units;

(4) personal assistance services;
or

(5) any combinaticn of services.

(d) The applicant shall be at least '

18 years of age if the applicant is an indi-
vidual.
(e) The appiicant shall retain a copy

of all documentation that is submitted to the
department.

(f) The applicant shall submit the
following to the department:

(1) an accurate and complete ap-

plication. The address provided on the ap-
plication must be the address from which
the agency will be operating. The applicant
shall provide the address in the State of
Texas of its place of business to be licensed
by the department;

(2) a nonrefundable license fee;

(3) the name of the owner of the
applicant;

(4) alist of names of all persons
who own at least a ten percent interest in
the applicant; )

(5) alist of any businesses with
which the applicant subcontracts and in
which the owner or owners of the applicant
hold as much as 5.0% of the ownership;

(6) if the applicant is a direct or
indirect subsidiary of a publicly held corpo-
ration, the name of that publicly held corpo-
ration and the names of each subsidiary of
the publicly held corporation that owns an
interest in the applicant;

(7) for an application other than
an alternate delivery site or a branch office
license:

(A) aproposed budget cover-
ing the period of time of the license;

(B) a notarized affidavit at-
testing to the following:

(i) that neither the agency
nor any of its owners have been adjudged
insolvent or bankrupt in a state or federal
court;

(ii) that neither the
agency nor any of its owners are parties in a
state or federal court to a bankruptcy or
insolvency proceeding with respeci to the
agency or any of its owners; and

(iii)  that the agency has
the financial resources to meet its proposed
budget, and to provide the services required
by the statute and by the department during
the term of the license;

(C) its organizational struc-
ture, a list of management personnel, and a
job description of each administrative and
supervisory position. The job description
must contain at a minimum the job title,
qualifications including education and train-
ing, and job responsibilities. The agency
must submit a plan to provide annual con-
tinuing education and training for manage-
ment personnel;

(D) a written plan for the or-
derly transfer of care of the applicant’s cli-
ents and clinical records if the applicant is
unable to maintain services under the li-
cense;
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' (E) a notarized statement at-
testing that the applicant is capable of meet-
ing the requirements of this chapter for the
provision of home health, hospice, or per-
sonal assistance services under the statute;

(B if an applicant is a cor-
poration, a -current letter from the state
comptroller’s office stating the corporation
is in good standing or a notarized certifica-
tion that the tax owed to the state under the
Tax Code, Chapter 171, is not delinquent or
that the corporation is exempt from the
payment of the tax and is not subject to the
Tax Code, Chapter 171;

(G) if accredited, documen-
tation from the accrediting body indicating
the agency is accredited;

(H) if certified by a state
agency that has certification standards
which meet or exceed the requirements of
this chapter and the statute for licensure,
documentation from the state agency indi-
cating the agency is certified;

(I) for the two-year period
preceding the application date concerning
the applicant, an agency, lessor, affiliates,
and manager, without regard to whether the
data required relates to current or previous
events:

(i) denial, suspension, or
revocation of an agency license or a license
for any health care facility in any state;

(ii) federal or state Med-
icaid or Medicare sanctions or penalties;

(iti) state or federal crimi-
nal convictions which imposed incarcera-
tion;

(iv) federal or state tax
liens;

(v) unsatisfied final judg-
ments;

(vi) operation of an
agency that has been decertified in any state
under Medicare or Medicaid;

(vii)  debarment, exclu-
\sion, or contract cancellation in any state
from Medicare or Medicaid;

(viii) eviction involving
any property or space used as an agency in
any state,

(ix) unresolved final state
or federal Medicare or Medicaid audit ex-
ceptions; or

(x) injunctive orders
from any court; and

(3) ownership and manage-
ment information including;

(i) the name and business
address of:

(D each limited part-
ner and general partner if the applicant is a
partnership; and

(I) each director and
officer if the applicant is a corporation;

(i) if the applicant has
held or holds an agency license or has been
or is an affiliate of another licensed agency,
the relationship, including the name and
current or last address of the other agency
and the date such relationship commenced
and, if applicable, the date it was termi-
nated;

(i) if the applicant is a
subsidiary of another organization, the
names and addresses of the parent organiza-
tion and the names and addresses of the
officers and directors of the parent organi-
zation;

(iv) if the facility is oper-
ated by or proposed to be operated under a
management contract, the names and ad-
dresses of any person and organization hav-
ing an ownership interest of 5.0% or more
in the management company; and

(v) the provisions of
subparagraphs (I) and (J) of this paragraph
shall not apply to an applicant who is a
bank, trust company, financial institution,
title insurer, escrow company, or under-
writer title company to which a license will
be issued in a fiduciary capacity except for
provisions that require disclosure relating to
the manager of the agency.

(g) Upon receipt of the application,
including the required documentation and
the fee, the department shall review the
material to determine whether it is com-
plete. All documents submitted with the
original application shall be certified copies
or originals. The time periods for process-
ing an application shall be in accordance
with §113.2 of this title (relating to Time
Periods for Processing and Issuing Licenses
for Health Care Providers).

(h) Once the application is com-
plete and correct, a presurvey conference
may be held at the office designated by the
department, All applicants are required to
attend a presurvey conference unless the
designated survey office waives the require-
ment. The surveyor shall verify compliance
with the applicable provisions of the rules
and recommend that the agency be issued a
temporary license or that the application be
denied pursuant to §115.52 of this title (re-
lating to License Denial, Suspension, or
Revocations). If the surveyor recommends

issuance of a temporary license, the depart-
ment will issue a temporary license within
30 calendar days. The temporary license is
valid for six months from the date of issu-
ance and is not renewable. The department
shall mail the temporary license to the Li-
censee.

(i) If a person is in the process of
becoming certified by the Department of
Health and Human Services so as to qualify
as a certified agency, the person may be
issued a temporary license authorizing the
person to provide licensed and certified
home health services to be effective in ac-
cordance with this chapter.

() The license will designate the
categories of services the agency is autho-
rized to provide at or from the designated
place of business.

(k) Continuing compliance with the
minimum standards and the provisions of
the rules for the services authorized to be
provided under the license is required dur-
ing the temporary licensing period in order
for an annual license to be issued.

() The agency shall comply with
§115.21 of this title (relating to Licensure
Requirements and Standards for All Home
and Community Support Services Agen-
cies).

(m) If the department determines
that compliance with minimum standards
and the provisions of the rules is not sub-
stantiated after the issuance of a temporary
license, the department shall propose to
deny the annual license and shall notify the
applicant of a license denial as provided in
§115.52 of this title.

(n) A department surveyor shall in-
spect the agency within three months after
the issuance of the temporary license. All
first time applicants for an annual license
must be providing services to one or more
clients at the time of the survey. No initial
annual license shall be issued until an
owner has complied with §115.51 of this
title (relating to Surveys and Investigation
Procedures).

(o) If an applicant decides not to
continue the application process for a tem-
porary, initial annual, or renewal of an an-
nual license, the application may be
withdrawn. If a temporary or annual license
has been issued, the applicant shall return
the temporary or annual license to the de-
partment with its written request to with-
draw. The department shall acknowledge
receipt of the request to withdraw.

(p) If the holder of a temporary
license to provide licensed and certified
home health services withdraws the holder’s
application for certification under the Social
Security Act, Title XVIII, the department
may propose to revoke or suspend the tem-
porary license and to deny the application
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for an annual license in accordance with
§115.52 of this title.

(@) If the holder of a temporary li-
cense to provide licensed and certified
home health services has withdrawn the
holder’s application for certification under
the Social Security Act, Title XVII, and
then reapplies for certification the subse-
quent application is considered a new appli-
cation for certification and the person must
apply for a new temporary license to pro-
vide licensed and certified home health ser-
vices based on the subsequent application
for certification. The application for a new
temporary license to provide licensed and
certified home health services shall be in
accordance with this section.

(r) A person may not engage in the
business of providing home health, hospice,
or personal assistance services, or represent
to the public that the person is a provider of
home health, hespice, or personal assistance
services for pay or other consideration with-
out a license issued under the statute.

§115.12. Issuance and Renewal of Annual
License.

(a) A first annual license shall be
issued to an agency with a temporary li-
cense which meets the minimum standards
for a license as determined after a survey or
through the successful completion of a sur-
vey to determine compliance with the Medi-
care conditions of participation for licensed
and certified home health agencies or certi-
fied hospices. The first annual license su-
persedes the temporary license and shall
expire cne year from the date of issuance of
the temporary license.

(b) An annual license may be is-
sued when an agency has met the require-
ments for renewal of an annual license. To

be eligible for license renewal, the agency

must show proof that services have been
provided under the license within the pre-
vious 12 months. The agency shall docu-
ment that services have been provided to
one or more clients. .

(c) The Texas Department of
. Health (department) will send notice of ex-
piration to an agency at least 60 calendar
days before the expiration date of an annual
license. If the agency has not received no-
tice of expiration from the department 45
calendar days prior to the expiration date, it
is the duty of the agency to notify the
department and request a renewal applica-
tion for a license.

(d) The agency shall submit to the
department postmarked no later than 30 cal-
endar days prior to the expiration date of
the license:

(1) an application renewal form
which includes updated disclosure informa-
tion and ownership and management infor-

mation as required by §115. 11(f)(7)T) and
(J) of this title (relating to Application and
Issuance of Temporary License for First-
Time Applicants (Unregulated Agencies,
New Agencies, and Certain Relocations)):

(2) an affidavit of solvency;
(3) the renewal license fee;

(4) if accredited, documents
from the accreditation body indicating the
agency'’s accreditation;

(5) if certified by a state agency
that has certification standards that meet or
exceed the requirements of the statute and
this chapter for licensure, documentation
from the state agency indicating the agen-
cy’s certification; and

(6) if an applicant is a corpora-
tion, a current letter from the state comp-
troller’s office stating the corporation is in
good standing or a notarized certification
that the tax owned to the state under the
Tax Code, Chapter 171, is not delinquent or
that the corporation is exempt from the
payment of the tax and is not subject to the
Tax Code, Chapter 171. :

(e) All documents submitted with
the renewal application shall be certified
copies or originals, The time periods for
processing an application shall be in accord-
ance with §113.2 of this title (relating to
Time Periods for Processing and Issuing
Licenses for Health Care Providers.)

(f) The department shall issue an
annual license to an agency which meets the
minimum standards for a license.

(g) If the agency fails to submit the
application and fee within 15 calendar days
prior to the expiration date of the license,
the department shall send a certified notice
to the agency that the agency must cease
operation upon the expiration of the agen-
cy’s license unless the license is renewed.

(h) If an agency wishes to provide
home health, hospice or personal assistance
services after the expiration date of its li-
cense, it must apply for a temporary license
under §115.11 of this title,

(i) If a licensee fails to timely re-
new his or her license on or after August 1,
1990, because the licensee is or was on
active duty with the armed forces of the
United States of America serving outside
the State of Texas, the licensee may renew
the license pursuant to this subsection,

(1) Renewal of the license may
be requested by the licensee, the licensee’s
spouse, or an individual having power of
attorney from the licensee. The renewal
form shall include a current address and
telephone number for the individual re-
questing the renewal.

(2) Renewal may be requested
before or after the expiration of the license.

(3) A copy of the official orders
or other official military documentation
showing that the licensee is or was on ac-
tive military duty serving outside the State
of Texas shall be filed with the department
along with the renewal form.

(4) A copy of the power of at-
torney from the licensee shall be filed with
the department along with the renewal form
if the individual having the power of attor-
ney executes any of the documents required
in this section.

(5) A licensee renewing under
this subsection shall pay the applicable re-
newal fee.

(6) A licensee is not authorized
to operate the agency for which the license
was obtained after the expiration of the
license unless and until the licensee actually
renews the license.

(7) This subsection applies to a
licensee who is a sole practitioner or a
partnership with only individuals as partners
where all of the partners were on active
duty with the armed forces of the United
States serving outside the State of Texas.

(i) A license shall not be renewed
if renewal is prohibited by the Texas Educa-
tion Code, §57.491 relating to defaults on
guaranteed student loans.

§115.13. Change of Ownership or Services.

(a) No license may be transferred
from one person to another person.

(1) A person who desires to re-
ceive a license in its name for an agency
currently licensed under the name of an-
other person or to change the ownership of
any agency must comply with the following
provisions.

(A) The person must submit
a license application at least 60 calendar
days prior to the desired date of licensure.
The application shall be, if applicable, in
accordance with §115. 11(f) of this title
(relating to Application and Issuance of
Temporary License for First-Time Appli-
cants (Unregulated Facilities, New Agen-
cies, and Certain Relocations)), §115.14 of
this title (relating to Branch Office Li-
censes) or §115.15 of this title (relating to

. Alternate Delivery Site Licenses).

(B) The on-site inspection
required by §115.11(n) of this title may be
waived by the department.

(C) A temporary license is-
sued to the applicant must be effective prior
to the chaage of ownership or the provision
of services in the name of the applicant.
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of services in the name of the applicant.

(D) The previous license
shall be void on the effective date of the
new temporary license and must be surren-
dered to the department.

(20 If a corporate licensee
amends its articles of incorporation to revise
its name, this subsection does not apply.

(3) The sale of stock of a corpo-
rate licensee does not cause this subsection
to apply.

(4) A change of ownership of a
licensed agency under this subsection oc-
curs when the name of the licensed person
or entity as reflected on the license certifi-
cate and original application will be
changed.

(5) The provisions of this sub-
section are in addition to any applicable
federal law or regulations relating to change
of ownership or control.’

(b) An agency shall notify the de-
partment in writing and within a reasonable
period of time of any of the following:

(1) change in state agency certi-
fication or accreditation status; and

(2) cessation of operation of the
agency, branch office or alternate delivery
site. The temporary license or annual li-
cense shall be mailed or returned to the
department at the end of the day services
were terminated.

(c) An agency which wishes to add
or delete a category of service to the license
shall inform the department in writing 30
calendar days prior to the addition or dele-
tion of the category of service. The depart-
ment will approve or disapprove the
addition of a category of service.

(d) If an agency changes the name
under which it is licensed but not the own-
ership, it must notify the department within
five business days after the effecive date of
the name change. The department shall de-
termine if the change is a transfer under
subsection (a) of this section.

§115.14. Branch Office Licenses.

(8) The Texas Department of
Health (department) may issue a branch
office license to a person who holds a cur-
rent agency license to provide home health
or personal assistance services.

(b) Upon written request, the de-
partment shall furnish a license holder with
an application for a branch office license.

(¢ The applicant shall submit to
the department:

(1) a complete application; and
(2) the required license fee.

(d) The applicant shall retain a
copy of all documentation that is submitted
to the department.

(e) The department shall notify the
designated survey office of the agency’s
request to establish a branch office.

(f) The designated survey office
will conduct a review of the applicant’s
request to establish a branch office. The
survey office will recommend to approve or
disapprove the branch office request.

(g) If the recommendation is to dis-
approve the branch office application, the
department shall propose denial of the ap-
plication according to §115.52 of this title
(relating to License Denial, Suspension or
Revocations).

(h) The department will issue the
branch office an annual license, to expire on
the same expiration date as the parent agen-
cy’s annual license and shall be renewed
with the parent agency’s annual license.

(i) The department will mail the
branch office license to the licensee.

§115.15. Alternate Delivery Site Licenses.

(8) The Texas Department of
Health (department) may issue an alternate
delivery site license to a person who holds a
current agency license to provide hospice
services.

(b) Upon written request, the de-
partment shall furnish a license holder with
an application for an alternate delivery site
license.

(c) The applicant shall submit to
the department:

(1) a complete application; and
(2) the required license fee.

(d) The applicant shall retain a
copy of all documentation that is submitted
to thé department.

(¢) The department shall notify the
designated survey office of the hospice's
request to establish an alternate delivery
site. .

(f) The designated survey office
shall conduct a review of the applicant’s
request to establish an alternate delivery
site. The survey office will recommend to
approve or disapprove the alternate delivery
site request.

(g) If the recommendation is to dis-
approve the alternate delivery site applica-
tion, the department shall propose denial of
the application according to §115.52 of this
title (relating to License Denial, Suspen-
sion, or Revocations).

(h) The department will issue the
alternate delivery site an annual license, to
expire on the same expiration date as the

hospice’s annual license, and shall be re-
newed with the hospice’s annual license.

(i) The designated survey office
will conduct an on-site expansion survey
after a license has been issued to verify
compliance with §115.25 of this title (relat-
ing to Standards for Hospice Services).

() If the designated survey office
recommends that the licensed alternate de-
livery site seek a license as a hospice, a
written report supporting the recommenda-
tion shall be submitted to the department for
review.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.
Issued in Austin, Texas, on November 30,
1993.

TRD-9332873 Susan K. Steeg

General Counsel, Office of
General Counsel

Texas Department of
Heakh

Proposed date of adoption: April 22, 1994

For further information, please call: (512)
834-6650

¢ ¢ ¢

Subchapter C. Service Stan-
dards

* 25 TAC §§115.21-11528

The new sections are proposed under the
Health and Safety Code, §142. 012, which
provides the Texas Board of Health

with authority to adopt rules to establish and
enforce minimum standards for the licensing
of home and community support sarvices
agencies; and §12.001, which provides the
board with the authority to adopt rules for the
performance of every duty imposed by law
upon the board, the depariment, and the
commissioner of health. The new sections
affect Health and Safety Code, §142.012.

§115.21. Licensure Requirements and Stan-
dards for All Home and Community Support
Services Agencies.

(a) A license shall be displayed in a
conspicuous place in the designated place of
business and must show:

(1) the name and address of the
licensee;
(2) the name of the owner or

owners, if different from the information
provided under paragraph

(1) of this subsection;
(3) the license expiration date;

(4) the category of services au-
thorized to be provided under the license.

(b) No license may be transferred
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section. If an agency is considering reloca-
tion, the agency shall notify the department
30 calendar days prior to the intended relo-
cation. The department will provide written
notification to the agency amending the an-
nual license to reflect the new location,

(c) The relocation of branch offices
and alternate delivery sites to a different
parent agency shall require submission of a
new application and shall comply with
§115.14 of this title (relating to Branch
Office Licenses) and §115. 15 of this title
(relating to Alternate Delivery Site Li-
censes) as appropriate.

(d) An agency must notify the de-
partment in writing of any change in its
telephone number within a reasonable
period of time.

(e) An agency shall implement and
enforce the provisions of the Human Re-
sources Code, Chapter 102 (relating to
Rights of the Elderly), for clients 55 years
and older.

(f) An agency shall investigate
complaints made by a client or the client’s
family or guardian or the client’s health
care provider regarding treatment or care
that is (or fails to be) furnished or regarding
the lack of respect for the client’s property
by anyone furnishing services on behalf of
the agency and must document the receipt
of the complaint and the resolution of the
complaint. An agency shall not materially
misrepresent the qualifications, abilities, or
other attributes of another agency, health
care facility, or health care professional.

() A license shall not be materially
altered.

(h) An agency shall meet the re-
quirements set forth by the department in
§81.131-1.137 of this title (relating to Defi-
nition, Treatment, and Disposition of Spe-
cial Waste from Health Care-Related
Facilities). This requirement does not apply
to disposition of special waste in a client’s
place of residence, but would apply to any
special waste disposed of from an agency’s
office location.

(i) An agency shall adopt, imple-
ment, and enforce a written policy to ensure
compliance of the agency and its employees
and contractors with the Health and Safety
Code, Chapter 85, Subchapter I, relating to
the prevention of the transmission of human
immunodeficiency virus and hepatitis B vi-
rus.

(i) An agency shall adopt, imple-
ment, and enforce a written policy to ensure
compliance of the agency and its employees
and contractors with the Health and Safety
Code. §161.091 et seq relating to the prohi-
bition of illegal remuneration for securing
or soliciting clients or patronage. The solici-
tation of referrals by coercion or harassment
is also prohibited.

(k) An agency that provides labora-
tory services must meet the requirements of
Federal Public Law 100-578, Clinical Labo-
ratory Improvement Amendments of 1988
(CLIA 1988). CLIA 1988 applies to all
agencies with laboratories that examine hu-
man specimens for the diagnosis, preven-
tion, or treatment of any disease or
impairment of, or the assessment of the
health of, human beings.

()  An agency shall adopt, imple-
ment, and enforce a written policy for pub-
licly known natural disaster preparedness
for clients receiving services. The written
policy shall include a plan for the reason-
able mechanism for triaging clients, the no-
tification of appropriate personnel and
clients in the event of a disaster if possible,
the identification of apprepriate community
resources, and the identification of possible
evacuation procedures. The plan need not
require that the agency actually evacuate,
transport, or triage the clients.

(m) A registered nurse (RN) may
delegate nursing tasks to unlicensed persons
and shall provide supervision of all nursing
tasks delegated to unlicensed persons in
accordance with this subsection.

(1) When the RN delegates
nursing tasks to an unlicensed person, the
RN or another equally qualified RN (for the
purposes of supervision of an unlicensed
person) shall be available in person or by
telecommunication and shall make deci-
sions about appropriate levels of supervi-
sion as follows.

(A) In situations where nurs-
ing care is provided in the client’s residence
and the RN is required to assess, plan,
intervene, and evaluate the client’s unstable
and unpredictable condition and need for
skilled nursing services, the RN shall be
responsible for the nursing care rendered
and shall make supervisory visits at least
every two weeks. The RN shall assess the
services provided by the unlicensed person
to the client to determine whether health
care goals and orders are being met.

(B) In situations where the
client is stable and predictable, the RN shall
make supervisory visits when, in consulta-
tion with the client, and when appropriate,
family and significant others, the RN deter-
mines it is necessary to assure that safe and
effective services are provided. The ability
or desire of the client to participate in the
supervision of the care provided by the
unlicensed person shall be considered when
establishing the frequency of supervisory
visits.

(C) The degree of supervi-
sion shall be determined after a documented
evaluation of appropriate factors including,

but not limited to:

(i) the stability of the
condition of the client;

(ii) the training and capa-
bility of the unlicensed person to whom the
nursing task is delegated;

(iii) the nature of the
nursing task being delegated; and

(iv) the proximity and
availability of the RN to the unlicensed
person when the nursing task will be per-
formed.

(2) The RN delegating nursing
tasks to unlicensed persons shall comply
with the following requirements.

(A) The RN must make an
assessment of the client’s nursing care
needs. The RN should, when the client’s
condition allows, consult with the client to
identify the client’s nursing needs prior to
delegating nursing tasks.

(B) The nursing task must be
one that a reasonable and prudent RN
would find is within the scope of sound
nursing judgment to delegate.

(C) The nursing task must be
one that, in the opinion of the delegating
RN, can be properly and safely performed
by the unlicensed person involved without
jeopardizing the client’'s welfare. The RN
delegates nursing tasks based on the needs
of the client and the knowledge and skills of
the individual selected to perform such
tasks.

(D) The nursing task must
not require the unlicensed person to exer-
cise nursing judgment or intervention ex-
cept in emergency situations.

(E) The unlicensed person to
whom the nursing task is delegated must be
adequately identified. The identification
may be by individual or, if appropriate, by
training, education, and/or certification of
the unlicensed person.

(F) The RN shall have either
instructed the unlicensed person in the dele-
gated task or verified the unlicensed per-
son’s competency to perform the nursing
task.

(G) The RN shall adequately
supervise the performance of the delegated
nursing task in accordance with the require-
ments of this subsection.

(H  The RN shall be ac-
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countable and responsible for the delegated
nursing tasks.

(3) The following nursing tasks
are within the scope of sound professional
nursing practice to be delegated by an RN
to an unlicensed person after consideration
of the training and capability of the unli-
censed person:

(A) non-invasive and non- -

sterile treatments unless otherwise prohib-
ited by this subsection;

(B) the collecting, reporting,
and documentation of data including, but
not limited to:

(i) vital signs, height,
weight, intake and output, dip-stick tests for
glucose and dip-stick tests for blood results;

(i) changes from baseline
data established by the RN;

(iii) environmental situa-
tions;

(iv) client or family com-
ments relating to the client’s care; and

(v) client behaviors re-
lated to the care;

(C) ambulation, positioning,
and turning;

(D) transportation of the cli-
ent within a facility;

(E) personal hygiene and
elimination, including vaginal irrigations
and cleansing enemas;

(F) feeding, cutting up of
food, or placing of meal trays;

(G) socialization activities;

(H) activities of daily living
which include bathing, dressing, grooming,
routine hair and skin care, meal preparation,
feeding, exercising, toileting, transfer/ambu-
lation, assistance with self-administered
medications and reinforcement of health
teaching planned and provided by the regis-
tered nurse.

(4) The following nursing tasks
are not usually within the scope of sound
professional nursing practice to delegate
and may be delegated by an RN to an
unlicensed person only in accordance with
paragraph (5) of this subsection:

(A) sterile procedures in-
volving a wound or an anatomical site
which could potentially become infected;

(B) non-sterile procedures,
such as dressing or cleansing penetrating
wounds and deep burns;

(C) invasive procedures such
as inserting tubes in a body cavity or instill-
ing or inserting substances into an indwell-
ing tube, unless allowed in paragraphs
BXE) or

(8) of this subsection; and

(D) care of broken skin other
than minor abrasions or cuts generally clas-
sified as requiring only first-aid treatment.

(5) The nursing tasks listed in
paragraph

(4) of this subsection may be
delegated by an RN to an unlicensed person
only:

(A) under circumstances
where a reasonably prudent RN would find
that the delegation does not jeopardize the
client’s safety or welfare;

(B) if, in the judgment of the
RN, the unlicensed person has the appropri-
ate knowledge and skills to perform the
nursing task(s) in a safe and effective man-
ner;

(C) if the delegation is in
compliance with paragraphs (2) and (7) of
this subsection;

(D) if the RN delegating the
task is directly responsible for the nursing
care given to the client; and

(E) if the agency follows a
current written protocol for the instruction
and training of unlicensed persons perform-
ing nursing tasks under this paragraph and
the protocol:

(i) was developed with
input from the registered nurses currently
employed or under contract by the agency;

(ii) states the manner in
which the instruction addresses the com-
plexity of the delegated task;

(i) states the manner in
which the unlicensed person demonstrates
competency of the delegated task;

(iv) states the mechanism
for reevaluation of the competency;

(v) contains an estab-
lished mechanism for identifying the unli-
censed persons to whom nursing tasks may
be delegated under this paragraph; and

(vi) recognizes that the fi-
nal decision as to what nursing tasks can be
safely delegated in any specific situation is
within the specific scope of the RN's pro-
fessional judgment.

(6) The following nursing tasks
are not within the scope of sound profes-
sional nursing practice to be delegated by
an RN to an unlicensed person:

(A) a physical, psychologi-
cal, or social assessment which requires
professional nursing judgment, intervention,
referral, or follow-up;

(B) the formulation of a care
plan and evaluation of the client’s response
to the care rendered;

(C) specific tasks involved in
the implementation of the plan of care
which require professional nursing judg-
ment or unciveniion, except in emergen-
cies;

(D) the responsibility and ac-
countability for client health teaching and
health counseling which promotes client ed-
ucation and involves the client’s significant
others in accomplishing health goals; and

(E) the administration of
medications, including intravenous fluids,
except as permitted by paragraph

(7) of this subsection or §115.62
of this title (relating to Home Health Medi-
cation Aides).

(7) Independent living environ-
ments where the client’s clinical and behav-
ioral status is stable and predictable, does
not require the regular presence and assess-
ment, intervention and evaluation by an RN
and the client has expressed his/her ability
and willingness to participate in the man-
agement of his/her care, including hospice
settings where the client’s deteriorating con-
dition is predictable, the RN may delegate
the administration of medications. The dele-
gation may only occur after the RN has
trained or verified the training of the unli-
censed person to administer the medication.

(A) The RN may only dele-
gate medications which are administered
orally or via permanently placed feeding
tubes, sublingually, or topically, including
eye, ear and nose drops and vaginal or
rectal suppositories.

(B) AnRN shall not delegate
the following tasks to any unlicensed per-
son:

(1) calculation of any
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medication doses except for measuring a
prescribed amount of liquid medication and
breaking a tablet for administration, pro-
vided the RN has calculated the dose;

(ii) administration of the
initial dose of a medication that has not
been previously administered to the client;

(iii) administration of
medication by any injectable route;

(iv) administration of
medications used for intermittent positive
pressure breathing or other methods involv-
ing medication inhalation treatments;

(v) administration of
medications by way of a tube inserted in a
cavity of the body except as stated in this
paragraph;

(vi)  responsibility for re-
ceiving verbal or telephone orders from a
physician, dentist, or podiatrist; and

(vii) responsibility for or-
dering a client’s medication from the-phar-
macy.

(8) By way of example, and not
in limitation, in independent living environ-
ments, where the client has stable and pre-
dictable health care needs, the RN may
delegate activities of daily living and nurs-
ing tasks required for maintenance of the
client’s status. These tasks may only be
delegated in accordance with paragraphs

(1) and

(2) of this subsection, when the
RN has assessed the client’s available sup-
port systems and the client has expressed,
through traditional or non-traditional means
of communication, his/her ability and will-
ingness to share in the management of
his/her care. Delegable tasks, in addition to
those identified in paragraph

(3) of this subsection include:

(A) medication administra-
tion in compliance with paragraph

(7) of this subsection;

(B) assistance with feeding,
including tube feeding through permanently
placed tubes;

(C) assistance with elimina-
tion, including intermittent catheterization;

(D) assistance with other ac-
tivities necessary to maintain the indepen-
dence of the client such as maintenance of
skin integrity and mobility.

(n) An agency shall adopt, imple-
ment, and enforce a policy on pronounce-
ment of death if that function is carried out

by an agency RN. The policy shall be in
compliance with the Health and Safety
Code, §671.001.

(o) An agency shall adopt, imple-
ment, and enforce a written policy to ensure
that the agency submits accurate billings
and insurance claims.

(p) An agency shall comply with
the Nursing Practice Act, Texas Civil Stat-
utes, Articles 4525a and 4525b, relating to
pe.r review and mandatory reporting re-
quirements.

(@) An agency that provides skilled
nursing psychoactive treatments under the
direction of a psychiatrist shall comply with
the following requirements under this sub-
section.

(1) A registered nurse providing
skilled nursing psychoactive treatments
must meet one of the following qualifica-
tions:

(A) a master’s degree in psy-
chiatric or mental health nursing;

(B) a bachelor’'s degree in
nursing with one full-time year of experi-
ence in an active treatment unit in a mental
health facility or outpatient clinic;

(C) a diploma or associate
degree with two full-time years of experi-
ence in an active treatment unit in a mental
health facility or outpatient clinic; or

(D) a person that has been
approved to meet the qualifications of psy-
chiatric nurse by an intermediary under con-
tract with the Health Care Financing
Administration (HCFA).

(2) An agency shall have written
documentation of qualifications of a regis-
tered nurse providing skilled nursing psy-
choactive treatments under the direction of
a psychiatrist.

(3) The initial assessment of a
client receiving skilled nursing psychoactive
treatments shall include:

(A) mental status including
psychological and behavioral status;

(B) sensory and motor func-
tion;

(C) cranial nerve function;
(D) language function; and

(E) other criteria established
by an agency’s policy.

(r) An agency shall adopt, imple-
ment, and enforce a policy on a quality
assurance program which provides for ac-
countability and desired patient outcomes.

(1) An agency shall conduct an
ongoing, comprehensive, integrated, self-
assessment of the quality and appropriate-
ness of care provided, including services
provided under arrangement. The findings
are to be used by the agency to correct
identified problems and to revise policies, if
necessary.

(2) Those responsible for the
quality assurance program shall:

(A) implement and report on
activities and mechanisms for monitoring
the quality of care;

(B)  identify and resolve
problems; and

(C) make suggestions for im-
proving care.

(s) An agency fumishing home in-
travenous therapy directly or under arrange-
ment shall comply with the following.

(1) No home intravenous ther-
apy shall be provided by an agency unless a
physician’s order is written specifically for
home intravenous therapy.

(2) Home intravenous therapy
shall be provided by a licensed nurse. To
insure that prescribed care is administered
safely, the nurse shall have the knowledge
and competency to interpret and implement
the written order. An agency shall maintain
documented evidence of a licensed nurse’s
knowledge and competency related to intra-
venous therapy.

(3) An agency shall adopt, im-
plement, and enforce written policies and
procedures related to the responsibilities of
the home infusion nurse,

(4) Nursing supervision shall be
available through all clinical aspects of in-
travenous administration and available dur-
ing all hours of operation. The client or
caregiver shall be provided with 24-hour
access to appropriate health care profession-
als,

(5) The client or caregiver shall
be assessed for the ability to safely adminis-
ter the prescribed home intravenous therapy
based on written criteria of the agency.

(6) The teaching process based
on the client or caregiver needs may include
written instructions, verbal explanations,
demonstrations, evaluation and documenta-
tion of competency, proficiency in perform-
ing therapy, scope of physical activities and
safe disposal of equipment.
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(7) Actions shall be imple-
mented prior to and during all home infu-
sion therapy to minimize the risk of
anaphylaxis or adverse reactions as stated in
the agency’s written policy.

(8) An ongoing assessment of
client or caregiver compliance in perform-
ing therapy-related procedures shall be done
at periodic intervals depending on client
condition and therapy.

(9) An agency shall adopt, im-
plement, and enforce policies and proce-
dures regarding home intravenous therapy
that include, but are not limited to, initia-
tion, medication administration, monitoring,
and discontinuation.

(10) An agency shall adopt, im-
plement, and enforce infection control pro-
cedures to minimize the potential for
infectious complications to clients or staff.

(11) An agency shall adopt, im-
plement, and enforce policies and proce-
dures for safe handling and disposal of
hazardous waste and materials.

(t) Personnel policies shall be de-
veloped in writing and enforced by the
agency and shall contain policies on the
following subjects:

(1) orientation of all personnel
to the policies and objectives of the agency;

(2) participation by all person-
nel in appropriate employee development
programs;

(3) periodic evaluation of em-
ployee performance;

(4) personnel policies;
(5) clieat care policies;

(6) disciplinary action(s) and
procedures;

(7) a job description (statement
of those functions and responsibilities
which constitute job requirements) and job
qualifications (specific education and train-
ing necessary to perform the job) for each
position within the agency; and

(8) the prohibition of the spread
of infectious and communicable disease
from agency personnel to clients.

§115.22. Standards for Licensed Home
Health Services.

(a) An agency providing licensed
home héalth services shall meet the stan-
dards of this section.

(b) Organizaticnal structure and
operational policies of the agency must be
clearly stated in writing. An agency shall
adopt, implement, and enforce its
operational policies. The policies must in-
clude the lines of authority and delegation
of responsibility down to the client care
level and the services provided.

(1) The administrator of an
agency will administratively supervise the
provision of all health services. The admin-
istrator shall organize and direct the agen-
cy’s ongoing functions; employ qualified
personnel and insure adequate staff educa-
tion and evaluations; insure the accuracy of
public information materials and activities;
and implement an effective budgeting and
accounting system. A person who meets the
qualifications of an administrator shall be
authorized in writing by the administrator to
act in his or her absence.

(2) A personnel record shall be
maintained on each employee. A personnel
record shall include, but not be limited to,
the following: job description; qualifica-
tions; application for employment; verifica-
tion of license, permits, reference(s), job
experience, and educational requirements as
appropriate; performance evaluations and
disciplinary actions; or letters of commen-
dation. All information shall be kept cur-
rent. In lieu of the job description and
qualifications for employment, the person-
nel record may include a statement signed
by the employee that the employee has read
the job description and qualifications for the
position accepted.

(3) If an agency utilizes inde-
pendent contractors, there shall be a written
agreement between such independent con-
tractors (i.e. per hour, per visit) and the
agency. The agreement shall be enforced by
the agency and clearly designate:

(A) that clients are accepted
for care only by the primary agency;

(B) the services to be pro-
vided;

(C) the necessity to conform
to all applicable agency policies, including
personnel qualifications;

(D) the plan of care or care
plan, to be carried out as ordered;

(E) the manner in which ser-
vices will be coordinated and evaluated by
the primary agency;

(F) the procedures for sub-
mitting clinical and progress notes, schedul-
ing of visits, and periodic client evaluation;
and

(G) the procedures for deter-
mining charges and reimbursement.

(4) Services provided by an
agency under arrangement with another
agency or organization must be subject to a

written agreement conforming with the re-
quirements specified in paragraph (3) of this
subsection.

(c) The agency shall maintain a
current roster of clients and have a clinical
record for each client which is maintained
according to professional standards.

(I) A clinical record shall in-
clude appropriate identifying information;
name of practitioner; initial assessment,
plan of care (which shall include as applica-
ble medication, dietary, treatment, and ac-
tivities orders) or a care plan; clinical and
progress notes; medication list; and record
of supervisory visits. The following shall be
included if applicable: medication adminis-
tration record; record of case conference;
written statements regarding consumer com-
plaints; acknowledgement of receipt of a
copy of the Human Resources Code, Chap-
ter 102, Rights of the Elderly, for clients 55
years or older; client agreement to and ac-
knowledgement of services by home health
medication aides; and discharge summary.
All entries shall be signed and dated by the
person making the entry and supervisory
personnel as is necessary.

(2) Records shall be retained for
five years and safeguarded against loss and
unofficial use. The agency shall have writ-
ten procedures which are enforced govern-
ing the use and removal of records and the
release of information.

(3) An agency shall provide a
copy of the clinical record to a person who
has obtained consent from the client or au-
thorized representative for the release of the
record.

(4) The clinical record shall be
either an original, a microfilmed copy, an
optical disc imaging system copy, or a certi-
fied copy. If the clinical record is micro-
filmed or maintained on an optical disc
imaging system, the microfilm and the
equipment needed to read the record must
be accessible at the time and at the office of
the on-site survey of the agency.

(5) Clinical notes are to be writ-
ten the day service is rendered and incorpo-
rated into the clinical record on a timely
basis. An agency shall adept, implement,
and enforce a policy on incorporation of
clinical notes into the clinical record.

(d) The agency must have the fi-
nancial ability to carry out its functions,

(e) The agency must have a written
contingency plan which is implemented in
the event of dissolution for continuity of
client care. All records shall be retained
even if the agency discontinues operations.

(f) The agency shall accept a client
for health services on the basis of a reason-
able expectation that the client’s medical,
nursing, and social needs can be met ade-
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quately in the client’s residence. The
agency shall commence providing licensed
home health services to a client within a
reasonable time from acceptance of the cli-
ent. The commencement of licensed home’
health services shall be based on the client’s
health service needs.

(1) An initial assessment shall
be performed in the client’s residence by
the appropriate health care professional
prior to or at the time that licensed home
health services are imtially provided to the
client. The assessment shall determine
whether the agency has the ability to pro-
vide the necessary services in the home.

(A) If a practitioner has not
ordered skilled care for a client, then the
appropriate health care professional shall
prepare a care plan. The care plan shall be
developed after consultation with the client
and the client’s family and shall include
potential services to be rendered; the fre-
quency of visits or hours of service; identi-
fied problems; method of intervention; and
date of resolution. The care plan is rcvised
as necessary, but it shall be reviewed and
updated by all appropriate staff members
involved in client care at least annually.

(B) If a practtioner orders
skilled treatment, then the appropriate
health care professional shall prepare -a plan
of care. The plan of care must be signed
and approved by a practitioner in a timely
manner. The plan of care shall be developed
in conjunction with agency staff and shall
cover all pertinent diagnoses, including
mental status, types of services and equip-
ment required, frequency of visits at the
time of admission, prognoses, functional
limitations, activities permitted, nutritional
requirements, medications and treatments,
any safety measures to protect against in-
jury, and any other appropriate items. The
plan of care shall be revised as necessary,
but it shall be reviewed and updated at least
every six months. An agency shall adopt,
implement, and enforce a policy on‘the time
frame for the timely countersignature of a
practitioner’s verbal orders.

(2) The agency will inform the
client or his family in writing of the terms
of their agreement for services and obtain
an acknowledgement of receipt of the
agreement. The agency shall comply with
the terms of the agreement. The agreement
shall include, but not be limited to, the
following:

(A) the Human Resources
Code, Chapter 102 (relating to Rights of the
Elderly), for clients 55 years of age and
older;

(B) health services to be pro-
vided;

(C) supervision by the
agency of services provided; and

(D) agency charges for ser-
vices rendered if the charges will be paid in
full ¢z in paii by the client or his family, or
on request.

(g) A clinical record or minutes of
care conferences shall show that effective
interchange, reporting, and coordination of
care occurs. An agency shall adopt, imple-
ment and enforce a policy on documenta-
tion of coocidination of care.

(h) Administration of medication
must be ordered by the client’s practitioner.
An agency shall adopt, implement, and en-
force a policy on maintaining a current
medication list and medication administra-
tion records. A current medication list and
medication administration records will be
maintained and will be incorporated into the
clinical record. A current medication list
and medication administration records may
be incorporated into one document. Nota-
tion will be made in clinical notes of medi-
cations not given and the reason. Any
untoward action will be reported to a super-
visor and documented.

(i) An agency shall provide at least
one home health service. All services shall
be rendered and supervised by qualified
personnel. The appropriate health profes-
sional shall be available to supervise as
needed, when services are provided.

(1) If nursing service is pro-
vided, a registered nurse shall be employed
by or under contract with the agency to
provide services or supervision.

(2) If physical therapy service is
provided, a physical therapist shall be em-
ployed by or under contract with the agency
to provide services or supervision.

(3) If occupational therapy ser-
vice is provided, an occupational therapist
shall be employed by or under contract with
the agency to provide services or supervi-
sion,

(4) If speech-language pathol-
ogy or audiology services are provided, a
speech-language pathologist or audiologist
shall be employed by or under contract with
the agency to provide services or supervi-
sion.

(5) If medical social service is
provided, a social worker shall be employed
by or under contract with the agency to
provide services or supervision.

(6) If nutritional counseling is
provided, a dietitian shall be employed by
or under contract with the agency to provide
services or supervision.

(7) If home health aide service

is provided, a home health aide shall be
employed by or under contract with the
agency to provide home health aide service
and a registered nurse shall be employed by
or under contract with the agency to per-
form the initial assessment, prepare the cli-
ent care plan, as appropriate, and supervise
the home health aide.

(8) If respiratory therapy service
is provided, a respiratory care practitioner
shall be employed by or under contract with
the agency to provide services.

§115.23. Standards for Licensed and Certi-
fied Home Health Services.

(a) An agency providing licensed
certified home health services shall comply
with the requirements of the Social Security
Act and the federal regulations in Title 42
of the Code of Federal Regulations. Copies
of the regulations adopted by reference in
this section are indexed and filed in the
Health Facility Licensure and Certification
Division, Texas Department of Health,
1100 West 49th Street, Austin, Texas
78756, and are available for public inspec-
tion during regular working hours.

(b) An agency providing licensed
and certified home health services that plans
to implement a home health aide training
and competency evaluation program shall
meet the requirements in §115.61(e)-(g) of
this title (relating to Home Health Aides).

(c) An agency providing licensed
and certified home health services that plans
to implement a competency evaluation pro-
gram shall comply with §115.61(g) of this
title.

(d) An agency providing licensed
and certified home health services may not
use an individual as a home health aide
unless:

(1) the individual has met the
federal requirements under subsection

(a) of this section;

(2) if the individual qualifies as
a home health aide on the basis of a:

(A) training and competency
evaluation program, the program meets the
requirements of subsection (b) of this sec-
tion; or

(B) competency evaluation
program, the program meets the require-
ments of subsection (c) of this section; and

(3) the individual is a licensed
health care provider or a volunteer.

(e) Since the individual's most re-
cent completion of a training and compe-
tency evaluation program or a competency
evaluation program, if there has been a
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continuous period of 24 consecutive months
during which the individual has not fur-
nished home health services as defined by
federal law, the individual shall not be con-
sidered as having completed a training and
competency evaluation program or a com-
petency evaluation program.

() If a person who is not an
agency providing licensed and certified
home health services desires to implement a
home health aide training and competency
evaluation program or a competency evalu-
ation program, the person shall meet the
requirements of this section in the same
manner as set forth for an agency.

(g) If there is a conflict between the
federal requirements under subsection (a) of
this section and the requirements of subsec-
tions (b)-(e) of this section relating to home
health aides in an agency providing licensed
and certified home health services, the fede-
ral requirements shall apply.

§115.24. Standards for Home Dialysis Des-
ignation.

(a) An agency may only provide
peritoneal dialysis and treatments provided
by licensed personnel, but shall not provide
other home dialysis services unless the
agency is licensed and designated to pro-
vide home dialysis services. In order to
receive a home dialysis designation, the
agency shall meet the licensing standards
specified in this section and the standards
for home health services in accordance with
§115.22 of this title (relating to Standards
for Licensed Home Health Services) except
for the standards §115. 22(f)(1)(A) and (B),
(g), and (1)(1)(7). In the event there is a
conflict between the standards specified in
this section and those specified in §115. 22
of this title the standards specified in this
section shall apply to the home dialysis
services.

(b) The agency shall have a govern-
ing body. The governing body shall appoint
a medical director and the physicians who
are on the agency’s medical staff. The gov-
emning body shall annually approve the
medical staff policies and procedures, in-
cluding the appointment and termination of
members of the agency’s medical staff. The
minutes from the governing body of the
agency shall be on file.

(c) Provisions concerning written
agreements relating to hospital services are
as follows.

(1) There must be an effective
procedure for the immediate transfer to a
local Medicare certified hospital for clients
requiring emergency medical care. The
agency must have a written transfer agree-
ment with such a hospital, or all physician
members of the agency’s medical staff must
have admitting privileges at such a hospital.

(2) An agency which supplies
home staff assisted dialysis shall have a
written affiliation agreement with a Medi-
care certified hospital based End Stage Re-
nal Disease (ESRD) center for the provision
of inpatient care and other hospital services.
Similar agreements may be made with other
hospitals if desired. This agreement must
provide for the following:

_(A) the responsibility of a
client’s care;

(B) ready acceptance of cli-
ents in emergency situations;

(C) timely acceptance and
admission, when determined medically ap-
propriate by the attending physician;

(D) medical information, in-
cluding the long term program and client
care plan, being transferred within one
working day; and

(E) security and accountabil-
ity for a client’s personal effects

(d) The agency which supplies
home staff assisted dialysis shall have an
agreement with a Medicare-certified ESRD
center or facility to provide backup outpa-
tient dialysis services.

(e) A home staff assisted dialysis
agency must provide for the exchange of
medical and other information necessary or
useful in the care and treatment of clients
transferred between treating facilities. This
provision must also include the transfer of
the client care plan and long term program.

(f) The agency shall ensure that the
names of clients awaiting cadaveric donor
transplantation are entered in a participating
recipient registry program.

(g) There shall be routine testing to
ensure detection of hepatitis in employees
and clients. All direct client care employees
shall have current CPR certification.

(h) The medical director must be a
physician who is licensed in the State of
Texas, is eligible for certification or is certi-
fied in internal medicine or pediatrics by a
professional board, and has at least 12
months’ of experience or training in the
care of clients at an ESRD facility.

(i) The medical director shall be re-
sponsible for:

(1) participating in the selection
of a suitable treatment modality for all cli-
ents;

(2) assuring adequate training
of nurses and technicians in dialysis tech-
niques;

(3) assuring adequate monitor-
ing of the client and the dialysis process;
and

(4) assuring the development
and availability of a client care policy and
procedures manual and its implementation,

() Al physicians, including the
medical director, shall have on file the fol-
lowing;

(1) a curriculum vitae which
documents undergraduate, medical school,
and all pertinent post graduate training;

(2) evidence of current Texas
licensure, and certification of eligibility by
the United States Drug Enforcement Ad-
ministration, the Texas Department of Pub-
lic Satety, and the appropriate board; and

(3) evidence of 12 months' ex-
perience or training in the care of the renal
client.

(k)  Assessment of the client’s resi-
dence shall be made to ensure a safe physi-
cal environment for the performance of
dialysis. The inutial admission assessment
shall be performed by a . uaiified registered
nurse.

() The agency shall develop a long
term program for each client admitted to
home dialysis. Criteria shall be defined in
writing which shall guide the agency in the
selection of clients suitable for home staff
assisted dialysis and in noting changes in a
client’s condition which would require dis-
charge from the program.

(m) If home staff assisted dialysis
is selected, then the physician shall prepare
orders outlining specifics of prescribed
treatment. If these orders are received ver-
bally, they must be confirmed in writing
within 14 calendar days of the physician’s
order. Medical orders for home staff as-
sisted dialysis shall be revised as necessary
but reviewed and updated at least every six
months.

(n) The initial orders for home staff
assisted dialysis must be received prior to
the first treatment and shall cover all perti-
nent diagnoses, including mental status,
prognosis, functional iimitations, activities
permitted, nutritional requirements, medica-
tions and treatments, and any safety mea-
sure to protect against injury. Orders for
home staff assisted dialysis shall include
frequency and length of treatment, weight
to be maintained, type of dialyzer, dialysate,
heparin dosage, blood flow rate, and shall
specify the level of preparation required for
the care given (i.e. qualified dialysis techni-
cian, licensed vocational nurse, or regis-
tered nurse).

(o) The client care plan shall be
developed after consultation with the client
or the client’s family by the interdisciplin-
ary team. The plan shall implement the
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medical orders and shall include potential
services to be rendered, such as the identifi-
cation of problems, methods of interven-
tion, and the assignment of health care
personnel. The client care plan shall be
personalized for the individual and reflect
the ongoing psychological, social and func-
tional needs of the client. The initial client
care plan shall be completed by the interdis-
ciplinary team within ten calendar days af-
ter the first home dialysis treatment. The
plan for non-stabilized clients (i.e. change
in modality, lab-values, weight gains, and
infections) shall be reviewed at least
monthly by the interdisciplinary team. For a
stable client, the care plan shall be reviewed
every six months, The long term program
shall be revised as needed and reviewed
annually.

(p) An agency shall provide to
each client a statement of client’s rights and
responsibilities, which shall include the fol-
lowing:

(1) the right to be informed of
all rules and regulations governing client
conduct and responsibilities, services avail-
able in the facility, and the client’s medical
condition unless medically contraindicated;

(2) the opportunity to participate
in planning his or her medical treatment and
to be transferred only for medical reasons,
the client’s welfare or that of other clients,
or nonpayment of fees. Clients shall be
given advance notice to ensure orderly
transfer or discharge,;

(3) the right to be treated with
consideration, respect, and full recognition
of his or her individuality and personal
needs;

(4) the right to confidential
treatment of his or her personal and medical
records; and

(5) the right to have assistance
in understanding and exercising his or her
rights. There shall be a written grievance
mechanism under which a client can partici-
pate without fear of reprisal. Steps within
the agency must be outlined and instruc-
tions provided to allow the client to contact
the Texas Department of Health if a dispute
is not resolved internally,

(@ Medications will be adminis-
tered only if such medication is ordered by
the client’s physician. Qualified dialysis
technicians may administer only those med-
ications routinely necessary for the perfor-
mance of dialysis. Specifically, lidocaine
must be administered subcutaneously, and
heparin and normal saline must be adminis-
tered intravenously. Such administration
shall be in accordance with the provisions
of the Medical Practice Act, Texas Civil
Statutes, Article 4495b. The Act,
§3.06(d)(1), specifically refers to delegation
of medical acts by a licensed physician in

the State of Texas. Upon request by a client
or his family for assistance with medica-
tions, the RN may assign a dialysis techni-
cian to assist with administration of oral
medications which are ordinarily self-
administered. The request shall be
documented in the client’s clinical record.
The record of the administration of drugs
routinely given as part of dialysis treatment
(i.e. lidocaine, heparin, and normal saline)
shall be contained in the dialysis treatment
record.

(r) An agency which provides home
staff assisted dialysis shall, at a minimum,
provide nursing service, nutritional counsel-
ing, and medical social service. These ser-
vices shall be provided as necessary and
appropriate at the client’s home, by phone,
or by a client’s visit to the ESRD center or
unit, A registered nurse shall be available
whenever dialysis treatments are in progress
in a client’s home. The agency administra-
tor shall designate an alternate to this regis-
tered nurse. A qualified social worker and a
dietitian shall be employed by or under
contract with the agency to provide ser-
vices,

(1) A qualified registered nurse
is a person who is licensed as a registered
nurse in Texas and has at least 12 months’
experience in clinical nursing and an addi-
tional six months of experience in nursing
care of a client with permanent kidney fail-
ure.

(2) A qualified social worker is
a person who:

(A) is currently licensed un-
der the laws of the State of Texas as a
social worker and has a master’s of science
of social work (MSSW) from a graduate
school of social work accredited by the
Council on Social Work Education; or

(B) has served for at least
two years as a social worker, one year of
which was in a dialysis unit or transplanta-
tion program prior to September 1, 1976,
and has established a consultative relation-
ship with a certified MSSW.

(3) A qualified dietitan must
meet the definition in §115.2 of this title
(relating to Definitions) and:

(A) be eligible for registra-
tion by the American Dietetic Association
under its requirements in effect on June 3,
1976, and have at least one year of experi-
ence in clinical nutrition; or

(B) have a baccalaureate or
advanced degree with major studies in food
and nutrition or dietetics, and have at least
one year of experience in clinical nutrition.

(s) A qualified dialysis technician
shall be employed by or under contract with
the agency to provide dialysis care for a
client in the home under the supervision of
an RN or a licensed physician and shall
meet the following requirements.

(1) A qualified home dialysis
technician shall have:

(A) a minimum of a high
school education or GED and two years of
full-time dialysis experience; or

(B) a minimum of a high
school education or GED and one year full-
time dialysis experience with one additional
year of direct client care in a hospital.

(2) If the dialysis technician is
performing peritoneal dialysis (i.e., inter-
mittent peritoneal dialysis, continuous am-
bulatory peritoneal dialysis, or continuous
cycles peritoneal dialysis), one of the two
years of full time experience shall be with
peritoneal dialysis.

(3) A dialysis technician shall
not:

(A) initiate hemodialysis via
subclavian catheter administration;

(B) administer blood prod-
ucts, antibiotics, albumin, or insulin;

(C) perform non-access site
venipuncture;

(D) draw arterial  blood

gases,

(E) administer deferoxamine
mesylate;

(F) utilize the technique of
tight heparinization; or

(G) initiate home education
on dialysis procedures, diagnosis, safety,
and medications.

{t) All personnel providing direct
client care shall receive orientation and
training and demonstrate knowledge of the
following:

(1) anatomy and physiology of
the normal kidney;

(2) fluid, electrolyte, and acid-
base balance;

(3) pathophysiology of renal
disease;

(4)  acceptable laboratory values
for the client with renal disease;
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(5) theoretical aspects of dialy-
sis;

(6) vascular access and mainte-
nance of blood flow;

(D technical aspects of dialysis;

(8) peritoneal dialysis catheter
(tenckhoff) and peritoneal dialysis clear-
ance, if applicable;

(9) the monitoring of clients
during treatment (treatment initiation and
termination);

(10) the recognition of dialysis
complications, emergency conditions, and
institution of the appropriate corrective ac-
tion (emergency equipment is available and
staff is trained in its use);

(11) psychological, social, fi-
nancial, and physical complications of the
long-term dielysis;

(12) care of the client with
chronic renal failure;

(13) dietary modifications and
medications for the uremic client;

(14) alternative forms of treat-

ment for ESRD,

(15) the role of renal health
team members (physician, nurse, technician,
social worker, and dietitian);

(16)  performance of laboratory
tests (hematocrit, clotting time, and blood
glucose); and

(17) the theory of blood prod-
ucts and blood administration.

(u) Physician delegation of medi-
cal acts to a dialysis technician shall be as
follows.

(1) The medical director shall
attest that each dialysis technician demon-
strates competency in subsection (t)(1)-(17)
of this section. This evidence shall be
documented in writing and maintained in
each individual dialysis technician person-
nel file and updated at least annually.

() If a physician delegates a
medical act to a technician not employed by
the agency, the governing body of the
agency shall delineate the dialysis techni-
cian’s privileges according to approved
medical staff policies and procedures.

(3) The dialysis technician shall
contact the registered nurse if there is a
change in the client’s condition. The regis-
tered nurse shall notify the physician of the
client’s status to obtain orders if necessary.

(v) The requirements con-
cerning an orientation and training period
are as follows.

(1) The agency shall develop an

80-hour written orientation program includ-
ing classroom theory and direct observation

of the dialysis technician or nurse perform-
ing procedures on the client in the home.
The orientation program shall be provided
by a qualified registered nurse. A written
skills examination or competency evalua-
tion shall be administered to the dialysis
technician or nurse at the conclusion of the
orientation program and prior to the time
the nurse or technician delivers independent
client care.

(2) The nurse or dialysis techni-
cian shall complete the required theory of
the classroom component as described in
subsection (t)(1)-(5), (11)-(15), and (17) of
this section and satisfactorily return demon-
strate the skills described in subsection
(t)(6)-(10) and (16) of this section. The
orientation program may be waived by writ-
ten examination as described in paragraph

(1) of this subsection.

(3) A registered nurse shall
complete an orientation competency skills
checklist relating to the dialysis technician
or nurse in order to reflect the progression
of learned skills, as described in subsection
(t)X(1)-(17) of this section.

. (4) Prior to the delivery of inde-
pendent client care, the qualified registered
nurse shall directly supervise the dialysis
technician or nurse for a minimum of three
dialysis treatments. Dependent upon the
trainee’s experience and accomplishments
on the skills checklist, additional supervised

" dialysis treatments may be required.

(5) Continuing education for
employees shall be quarterly. Performance
evaluations shall be annually. The regis-
tered nurse shall directly (on-site) supervise
the licensed vocational nurse and qualified
dialysis technician monthly or more often if
necessary.

(w) Records of home staff assisted
dialysis clients shall include the following:
a medical history and physical, clinical pro-
gress notes by the physician, nurse, dieti-
tian, and qualified social worker, dialysis
treatment records, laboratory reports, client
care plan, long term program, and docu-
mentation of supervisory visits.

(x) The agency shall ensure that
biohazardous waste (needles, syringes, arti-
ficial kidneys, arterial and venous lines, and
any other blood contaminated material) is
disposed according to state and local regula-
tions and ordinances (i.e. incineration, Type
1 landfill, steam sterilization). If disposal is
not attainable at the client’s residence, the
agency shall remove the biohazardous waste
from the client’s home for appropriate dis-
posal. The agency shall inform the appro-
priate waste disposal company or individual
of the waste products that will be disposed.
The agency shall have on file a letter from
the waste disposal company or individual
acknowledging acceptance of biohazardous

waste and agreement that the disposal
method will be in compliance with the state
solid waste regulations.

(y) Water treatment for home dial-
ysis shall be as follows.

(1) Water used for dialysis pus-
poses shall be analyzed periodically and
treated as necessary to maintain a continu-
ous water supply that is biologically and
chemically compatible with acceptable dial-
ysis techniques.

(2) Water used to prepare dialy-
sate shall meet the requirements set forth in
§3.2 and §4.2 of the American National
Standards for Hemodialysis Systems, pub-
lished by the Association for the Advance-
ment of Medical Instrumentation (AAMI),
1909 North Fort Meyer Drive, Suite 602,
Arlington, Virginia 22209, and approved by
the American National Standards Institute,
Inc. (ANSI). Additionally, frequency of
monitoring water purity shall be in accord-
ance with the suggestions in Appendix B,
§B5 of the same standards. Copies of the
standards are indexed and filed in the
Health Facility Licensure and Certification
Division, Texas Department of Health,
1100 West 49th Street, Austin, Texras 78756
and are available for public inspection dur-
ing regular working hours.

(3) Records of test results and
equipment maintenance shall be maintained
at the agency.

(z) Preventive maintenance for
home dialysis equipraent shall be as fol-
lows.

(1) A planned program of pre-
ventive maintenance of dialysis equipment
shall be established.

(2) Preventive maintenance of
home dialysis equipment shall be in accord-
ance with the machine manufacturer’s sug-
gestions and on an as needed basis. In the
absence of specific manufacturer's recom-
mendations, preventive maintenance shall
be in accordance with the guidelines pub-
lished by the Emergency Care Research
Institute in Health Devices, July 1978, Vol-
ume 7, Number 9. Copies of the standards
are indexed and filed in the Health Facility
Licensure and Certification Division, Texas
Department of Health, 1100 West 49th
Street, Austin, Texas 78756, and are avail-
able for public inspection during regular
working hours.

(3) In the event that the water
used for dialysis purposes or home dialysis
equipment is found not to meet safe operat-
ing parameters, and corrections can not be
effected to ensure safe care promptly, the
client shall be transferred to a medicare
certified ESRD facility or center until such
time as the water or equipment is found to
be operating within safe parameters.
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(aa) Reuse or reprocessing of dis-
posable medical devices, including but not
limited, to dialyzers, end-caps and blood
lines shall be in accordance with the medi-
care conditions of participation for ESRD.

(bb) Provision of laboratory ser-
vices shall be as follows.

(1) All laboratory services or-
dered for the client by a physician shall be
performed by a medicare certified inde-
pendent or hospital-based laboratory ac-
cording to a written arrangement or
agreement with the agency.

(2) Copies of all laboratory re-
ports shall be maintained in the client’s
medical record.

(3) Hematocrit, clotting times,
and blood glucose tests may be performed
at the client’s home by the dialysis techni-
cian. Results of these tests shall be recorded
in the client’s medical record and signed by
the technician. Maintenance, calibration,
and quality control studies shall be per-
formed according to the equipment manu-
facturer’s suggestions, and the results shall
be maintained at the agency.

(4) Blood and blood products
shall only be administered to dialysis clients
in their homes by licensed personnel.

(cc) Supplies for home dialysis
shall meet the following requirements.

(1) All drugs, biologicals, and
legend medical devices shall be obtained for
each client pursuant to a physician’s pre-
scription in accordance with applicable
rules of the Texas Board of Pharmacy.

.

(2) In conjunction with the cli-
ent’s attending physician, it shall be the
agency’s responsibility to ensure that there
are sufficient supplies maintained in the
client’s home to perform the scheduled dial-
ysis treatments and to provide a reasonable
number of back-up items for replacements,
if needed. due to breakage contamination or
defective products.

(A) All dialysis supplies, in-
cluding medications shall be delivered di-
rectly to the client’s home by a vendor of
such products.

(B) Agency personnel may
transport prescription items from a vendor’s
place of business to the client’s home for
the client’s convenience, so long as the item
is properly labeled with the client’s name
and direction for use. Agency personnel
may transport medical devices for reuse.

(dd) The agency shall have policies
and procedures for emergencies addressing
fire, natural disaster, and medical emergen-
cies, as follows.

(1) The agency personnel, the

client, and his or her family must be famil-
iar with the agency's procedures. Proce-
dures shall be individualized for each client
to include the appropriate evacuation from
the home and emergency telephone num-
bers. Emergency telephone numbers shall
be posted at each client’s home and shall
include 911 if available, the number of the
physician, the ambulance, the registered
nurse on call for home dialysis, and any
other phone number deemed an emergency
number.

(2) The client or family must be
familiar with the procedure disconnecting
the dialysis equipment.

(3) The agency personnel and
the client shall have knowledge of emer-
gency call procedures.

(4) Home dialysis clients shall
have a telephone for immediate access to
communicate emergency situations.

(5) In the event of a medical
emergency fequiring transport to a hospital
for care, the physician shall assure the fol-
lowing:

(A) the receiving hospital is
given advance notice of the client’s arrival;

(B) the receiving hospital is
given a description of the client’s health
status; and

(C) the selection of person-
nel, vehicle, and equipment are appropriate
to affect a safe transfer.

§115.25. Standards for Hospice Services.

(a) An agency providing hospice
services shall meet the standards of this
section.

(b)  Organizational structure and
operational policies shall be clearly stated in
writing. The hospice shall adopt, imple-
ment, and enforce its operational policies. A
freestanding hospice that provides inpatient
services directly shall comply with subsec-
tion (z) of this section.

(c) The hospice shall be primarily
engaged in providing the care and services
as described: nursing; medical social ser-
vice; counseling; volunteer care, bereave-
ment counseling; and coordination of short-
term inpatient care. The hospice shall pro-
vide all other covered services which are
available on a 24-hour basis to the extent
necessary to meet the needs of clients for
care that is reasonable and necessary for the
palliation and management of terminal ill-
ness and related conditions.

(d) The hospice shall be primarily

engaged in providing the care and services
described in subsection

(c) of this section, and shall also
provide nursing services, physician ser-
vices, and medications which are routinely
available on a 24-hour basis. These services
shall be provided in a manner consistent
with accepted standards of practice.

{e) The hospice shall have a gov-
erning body that assumes full legal respon-
sibility for determining, implementing and
monitoring policies governing the hospice’s
total operation. The governing body shall
designate an individual who is responsible
for the day to day management of the hos-
pice program, The governing body shall
ensure that all services provided are consis-
tent with accepted standards of practice.

(f) The medical director shall be a
hospice employee who is a doctor of medi-
cine or osteopathy who assumes overall re-
sponsibility for the medical component of
the hospice’s client care program.

(g) Subject to subsections (p) and
(v) of this section, the hospice may arrange
for another individual or entity to furnish
services to the hospice clients. If services
are provided under arrangement, the hos-
pice shall meet the following standards.

(1) The hospice program shall
assure the continuity of client and family
care in home and outpatient and inpatient
settings.

(2) The hospice shall have a le-
gally binding written agreement for the pro-
vision of arranged services. The agreement
shall be signed by authorized repre-
sentatives of the hospice as well as the
contracting party. The legally binding
agreement shall include the following:

(A) identification of the ser-
vices 'to be provided;

(B) a stipulation that services
may be provided only with the express au-
thorization of the hospice;

(C) the manner in which the
contracted services are coordinated, super-
vised and evaluated by the hospice;

(D)  the delineation of the
role(s) of the hospice and the contractor in
the admission process, client and family
assessment, and the interdisciplinary team
care conferences;

(E) requirements for docu-
mentation that services are furnished in ac-
cordance with the agreement; and

(F) the qualifications of the
personnel providing the services.

(3) The hospice shall retain pro-
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fessional management responsibility for ar-
ranged services and ensure that they are
furnished in a safe and effective manner by
persons meeting the qualifications under
these standards, and in accordance with the
client’s plan of care and the other require-
ments of this subsection.

(4) The hospice shall retain re-
sponsibility for payment for services.

(5) The hospice shall ensure that
inpatient care is furnished only in a facility
which meets the requirements of subsection

(y) of this section, and the hos-
pice’s arrangement for inpatient care shall
be described in a legally binding written
agreement and shall meet the requirements
of paragraph (2) of this subsection. The
written agreement, at minimum, shall meet
the following requirements:

(A) that the hospice
furnishes to the inpatient provider a copy of
the client’s plan of care and specifies the
inpatient services to be furnished;

(B) that the inpatient pro-
vider has established policies consistent
with those of the hospice and agrees to
abide by the client care protocols estab-
lished by the hospice for its clients;

(C) that the medical record
includes a record of all inpatient services
and events, and that a copy of the discharge
summary and, if requested, a copy of the
medical record are provided to the hospice;

(D) the party responsible for
implementation of the provisions of the
agreement; and

(BE) that the hospice retains
responsibility for appropriate hospice care
training of the personnel who provide the
care under the agreement.

(h) A written plan of care shall be
established and maintained for each client
admitted to the hospice program, and the
care provided to a client shall be in accord-
ance with the plan.

(1) The plan shall be established
by the attending physician, the medical di-
rector or physician designee and interdisci-
plinary team prior to providing care.

(2) The plan shall be reviewed
and updated, at intervals specified in the
plan, by the attending physician, the medi-
cal director or physician designee and inter-
disciplinary team. These reviews shall be
documented.

(3) The plan shall include an as-
sessment of the client’s needs and identifi-
cation of the services including the

management of discomfort and symptom
relief. The plan shall state in detail the
scope and frequency of services needed to
meet the client’s and family’s needs.

(i) The hospice shall not discon-
tinue or diminish care provided to a client
because of the client’s inability to pay for
that care.

() The hospice shall demonstrate
respect for a client’s rights by ensuring that
an informed consent form that specifies the
type of care and services that may be pro-
vided as hospice care during the course of
the illness has been obtained for every cli-
ent, either from the client or representative
(s person, who because of the client’s men-
tal or physical incapacity, is authorized in
accordance with state law to execute or
revoke an election for hospice care or termi-
nate medical care on behalf of the termi-
nally ill client). The client or representative
shall sign or mark the consent form.

(k) The hospice shall provide a
continuing systematic program for the train-
ing of its employees. The staff including
volunteers shall be properly oriented to
tasks performed, and these individuals are
informed of changes in techniques, philoso-
phies, goals and products, as it relates to the
client’s care.

(I) The hospice shall designate an
interdisciplinary team or teams composed of
individuals who provide or supervise the
care and services offered by the hospice.

(1) The interdisciplinary team
or teams shall include at least the following
individuals who are employees of the hos-
pice:

(A) a physician;

(B) a registered nurse;

(C) a social worker; and

D) a pa.stor or counselor.
(2) The interdisciplinary team

shall be responsible for:

(A) participation in the es-
tablishment of the plan of care;

(B) provision and supervi-
sion of hospice care and services;

(C) periodic reviews and up-
dates of the plan of care for each client
receiving hospice care; and

(D) establishment of policies
governing the day-to-day provision of hos-
pice care and services.

(3) If the hospice has more than
one interdisciplinary team, the hospice shall
designate in advance the team it chooses to
execute the functions described in para-
graph

@

(D) of this subsection.

(4) The hospice shall designate
a registered nurse to coordinate the imple-
mentation of the plan of care for each cli-
ent.

(m) The hospice shall use volun-
teers in defined roles under the supervision
of a designated hospice employee.

(1) The hospice shall provide
appropriate orientation and training that is
consistent with acceptable standards of hos-
pice practice.

(2) Volunteers shall be used in
administrative and direct client care roles.

(3) The hospice shall document
active and ongoing efforts to recruit and
retain volunteers,

(4) The hospice shall document
the cost savings achieved through the use of
volunteers, Documentation shall include the
following:

(A) the identification of nec-
essary positions which are occupied by vol-
unteers;

(B) the work time spent by
volunjeers occupying those positions; and

(C) estimates of the dollar
costs which the hospice would have in-
curred if paid employees occupied the posi-
tions identified in subparagraph

(A) of this paragraph for the
amount of time specified in subparagraph
(B) of this paragraph.

(5) The hospice shall provide a
level of volunteer activity.

(A) The hospice shall docu-
ment and maintain a volunteer staff suffi-
cient to provide administrative and direct
client care in an amount that at a minimum,
equals 5.0% of the total client care hours of
all paid hospice employees and contract
staff.

(B) The hospice shall docu-
ment a continuing level of volunteer activ-
ity.

(C) The hospice shall record
expansion of care and services achieved
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through the use of volunteers, including the
type of services and the time worked.

(6) The hospice shall make rea-
sonable efforts to arrange for visits of
clergy and other members of religious orga-
nizations in the community to clients who
request such visits and shall advise clients
of this opportunity.

(n) The hospice and all its employ-
ees shall be currently licensed in accordance
with applicable federal, state and local laws
and regulations.

(0) In accordance with accepted
principles of practice, the hospice shall es-
tablish and maintain a clinical record for
every client receiving care and services.
The record shall be complete, promptly and
accurately documented, readily accessible
and systematically organized to facilitate
retrieval.

(1) Each clinical record shall
contain a comprehensive compilation of in-
formation. Entries shall be made for all
services provided. Entries shall be made
and signed by the person providing the ser-
vices. The record shall include all services
whether furnished directly or under arrange-
ments made by the hospice. Each client’s
record shall contain:

(A) the initial and subse-
quent assessments;

(B) the plan of care;

(C) identification data;

(D) conseat and authoriza-
tion and election forms;

(E) pertinent medical history;
and

(F) complete documentation
of all services and events (including evalua-
tions, treatments and progress notes).

(2) The hospice shall safeguard
the clinical record against loss, destruction
and unauthorized use.

(p) The hospice shall ensure that
substantially all the core services described
in subsections (g)-(t) of this section are
routinely provided directly by hospice em-
ployees. The hospice may use contracted
staff if necessary to supplement its employ-
ees in order to meet the needs of clients
during periods of peak client loads or under
extraordinary circumstances. If contracting
is used, the hospice shall maintain profes-
sional, financial, and administrative respon-
sibility for the services and assure that the
qualifications of staff and services provided
meet the requirements specified in subsec-
tions (q)-(t) of this section.

(@) The hospice shall provide nurs-
ing care and services by or under the super-
vision of a registered nurse.

, (1) Nursing services shall be
directed and staffed to assure that the nurs-
ing needs of the clients are met.

(2) Client care responsibilities
of nursing personnel shall be specified.

(3) Services shall be provided in
accordance with recognized standards of
practice.

(r) Medical social services shall be
provided by a social worker under the direc-
tion of a physician.

(s) In addition to palliation and
management of terminal illness and related
conditions, physician employees of the hos-
pice, including physician member(s) of the
interdisciplinary team shall meet the general
medical needs of the clients to the extent
that these needs are not met by the attend-
ing physician.

() Counseling services shall be
available to both the client and the family.
Counseling includes bereavement counsel-
ing provided after the client’s death as well
as dietary, spiritual, and any other counsel-
ing services for the client and family pro-
vided while the client is enrolled in the
hospice program.

(1) Bereavement counseling ser-
vice shall be available to the family.

(A) There shall be an orga-
nized program for the provision of bereave-
ment services under the supervision of a
qualified professional. Bereavement coun-
seling, may be supervised by the interdisci-
plinary team, social worker, a mental health
professional, counselor, or other person
with documented evidence of training and
experience in dealing with bereavement and
structured training in bereavement counsel-
ing. Persons providing bereavement coun-
seling shall have evidence of training must
be documented in personnel folders or other
written evidence.

(B) The plan of care for
these services shall reflect family needs, as
well as a clear delineation of services to be
provided and the frequency of service deliv-
ery (up to one year following the death of
the client).

(2) Dietary counseling, when re-
quired, shall be provided by a qualified
individual. Dietary counseling shall be
planned by a registered or licensed dietitian
or a person who is eligible for registration
by the American Dietetic Association or an
individual who has documented equivalency
in education or training, and meets specific

client needs as described in the client’s plan’

of care. Although a dietitian need not be a
full-time employee, there shall be a record
of this individual’s credentials on file in the
hospice.

(3)  Spiritual counseling shall
include notice to clients as to the availabil-
ity of clergy as required under subsection
(m)(6) of this section. Spiritual counseling
n;lay be conducted by a clergy of the client’s
choice.

(4) Counseling may be provided
by other members of the interdisciplinary
team as well as by other qualified profes-
sionals as determined by the hospice. Coun-
seling, other than bereavement, dietary, or
spiritual shall be provided by qualified per-
sons and in accordance with the client’s
plan of care. The counseling requirements
do not preclude other members of the inter-
disciplinary team or other professionals
from serving in the capacity of counselor. If
the need is for hand holding, a nonprofes-
sional volunteer may be utilized.

(u) The hospice shall ensure that
the services described in subsections (v)-(y)
of this section are provided directly by hos-
pice employees or under arrangements
made by the hospice as specified in subsec-
tion (g) of this section.

(v) Physical therapy services, occu-
pational therapy services, and speech-
language pathology services shall be avail-
able, and when provided, shall be offered in
a manner consistent with accepted standards
of practice. .

(w) Home health aide and home-
maker services shall be available and ade-
quate in frequency to meet the needs of the
clients. A home health aide shall be a per-
son who meets the training and competency
evaluation requirements or the competency
evaluation requirements as specified in
§115.61(e)-(g) of this title (relating to
Home Health Aides).

(1) A registered nurse shall visit
the home site at least every two weeks
when aide services are being provided, and
the visit shall include an assessment of the
aide services. The aide need not be present
each supervisory visit.

(2) Written instructions for cli-
ent care shall be prepared by a registered
nurse.

(x) Medical supplies and appli-
ances, including medications, shall be pro-
vided as needed for the palliation and
management of the terminal illness and re-
lated conditions.

(1) All medications shall be ad-
ministered in accordance with accepted
standards of practice.

(2) The hospice shall have and
enforce a policy for the disposal of con-
trolled medications maintained in the cli-
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ent’s home when those medications are no
longer needed by the client.

(3) Medications shall be admin-
istered only by the following individuals:

(A) a licensed nurse or phy-
sician;

(B) a permitted home health
medication aide;

(C) the client if his or her
attending physician has approved; or

(D) another individual acting
in accordance with applicable federal and
state laws, or as specified in §115.21(m)(7)
of this title (relating to Licensure Require-
ments and Standards for Al Home and
Community Support Services Agencies).

(4)  The persons who are autho-
rized to administer medications shall be
specified in the client’s plan of care.

(y) The inpatient care shall be
available for pain control, symptom man-
agement, and respite purposes and shall be
provided in a participating Medicare or
Medicaid facility, as appropriate.

(1) Inpatient care for pain con-
trol and symptom management shall be pro-
vided by:

(A) a hospice that meets the
requirements in subsection (z) of this sec-
tion for providing inpatient care directly; or

(B) a hospital or a skilled
nursing facility that also meets the require-
ments specified in subsection (z)(1) and (5)
of this section, regarding 24-hour nursing
service and client areas.

(2) Inpatient care for respite
purposes shall be provided by:

(A) a provider specified in
paragraph (1) of this subsection; or

(B) an intermediate care fa-
cility that also meets the requirements spec-
ified in subsection (z)(1) and (5) of this
section, regarding 24-hour nursing services
and client areas.

(3) The total number of inpa-
tient days used by clients who elect hospice
coverage in any 12-month period preceding
a survey in a particular hospice shall not
exceed 20% of the total number of hospice
days for clients receiving care.

(z) A freestanding hospice that pro-
vides inpatient care directly shall comply
with the following standards.

(1) A freestanding hospice that
provides inpatient care directly shall have
on-site 24-hour nursing service provided by
registered nurses and licensed vocational
nurses.

(A) The facility shall provide
24-hour nursing services which are suffi-
cient to meet total nursing needs and which
are in accordance with the client’s plan of
care. Each client shall receive treatments,
medications, and diet as prescribed, and
shall be kept comfortable, clean, well-
groomed, and protected from accident, in-
jury, and infection.

(B) Each shift shall include a
registered nurse who provides and super-
vises direct client care.

(2) The hospice shall have a
written plan, periodically rehearsed with
staff, with procedures to be followed in the
event of an internal or external disaster 2nd
for the care of casualties (clients and per-
sonnel) arising from such disasters.

(3) The hospice shall meet all
federal, state, and local laws, regulations,
and codes pertaining to health and safety,
such as provisions regulating the following:

(A)  construction, mainte-
nance, and equipment for the hospice;

(B) sanitation;

(C) communicable and re-
portable diseases; and

(D) post-mortem procedures.

(4) Except as provided in this
subsection, the hospice shall meet the health
care occupancy provisions of the 198! edi-
tion of the Life Safety Code of the National
Fire Protection Association which is incor-
porated by reference.

(A) The department recog-
nizes the Health Care Financing Adminis-
tration (HCFA) waiver of specific
provisions of the Life Safety Code required
by this paragraph, for a certified hospice,
for as long as it considers appropriate, if the
waiver would not adversely affect the health
and safety of the clients; and rigid applica-
tion of specific provisions of the Code
would result in unreasonable hardship for
the hospice. The department may waive
specific provisions of the Life Safety Code
for a licensed hospice, if the waiver would
not adversely affect the health and safety of
the clients and rigid application of specific
provisions of the Code would result in un-
reasonable hardship for the hospice.

(B) Any facility of two or
more stories that is not of fire-resistive con-
struction and is participating on the basis of
a waiver of construction type or height, may
not house blind, nonambulatory, or physi-
cally disabled clients above the street-level
floor unless the facility is one of the follow-
ing construction types (as defined in the
Life Safety Code):

@i type I (1,1,1)-pro-
tected noncombustible;

(ii) fully-sprinklered
Type T (0,0,0)-noncombustible;

(iid) fully-sprinklered
Type I (2,1,1)-Type IO (2,1,1)-protected
ordinary;

(iv) fully-sprinklered '
Type V (1.1,1)-protected wood frame; or

(v) achieves a passing
score on the Fire Safety Evaluation System
(FSES).

(5) The hospice shall design and
equip areas for the comfort and privacy of
each client and family member. The hospice
shall include the following:

(A) physical space for pri-
vate client and family visiting;

(B) accommodations for
family members to remain with the client
throughout the night;

(C) accommodations for
family privacy after a client’s death;

(D) decor which is homelike
in design and function; and

(E) accommodations where
clients are permitted to receive visitors at
any hour, including small children.

(6) Client rooms shall be de-
signed and equipped for adequate nursing
care and the comfort and privacy of clients.
Each client's room shall:

(A) be equipped with or con-
veniently located near toilet and bathing
facilities;

(B) be at or above grade
level;

(O) contain a suitable bed for
each client and other appropriate furniture;

(D) have closet space that
provides security and privacy for clothing
and personal belongings;
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(E) contain no more than
four beds;

(F) measure at least 100
square feet for a single room or 80 square
feet for each client for a multiclient room;
and

(G) be equipped with a de-
vice for calling the staff member on duty.

(7) PFor an existing building, the
department recognizes the HCFA waiver for
the space and occupancy requirements of
paragraph (6)(E) and (F) of this subsection
for a certified hospice, for as long as it is
considered appropriate, if it finds that the
requirements would result in unreasonable
hardship on the hospice if strictly enforced,
and the waiver serves the particular needs
of the clients and does not adversely affect
their health ‘and safety. For an existing
building, the department may waive the
space and occupancy requirements of para-
graph (6)(E) and (F) of this subsection for a
licensed hospice for as long as it is consid-
ered appropriate, if it finds that the require-
ments would result in unreasonable
hardship cn the hospice if strictly enforced
and the waiver serves the particular needs
of the clients and does not adversely affect
their health and safety.

(8) The hospice shall provide
bathroom facilities. The bathroom facilities
shall include the following:

(A) an adequate supply of
hot water at all times for client use; and

(B) plumbing fixtures with
control valves that automatically regulate
the temperature of the hot water used by
clients.

(9) The hospice shall have avail-
able at all times, a quantity of linen essen-
tial for the proper care and comfort of
clients. Linens shall be handled, stored, pro-
cessed and transported in such a manner as
to prevent the spread of infection.

(10) The hospice shall make
provisions for isolating clients with infec-
tious diseases.

(11) The hospice shall provide
and supervise meal service and menu plan-
ning. The hospice shall:

(A) serve at least three meals
or their equivalent each day at regular
times, with not more than 14 hours between
a substantial evening meal and breakfast;

(B) procure, store, prepare,
distribute, and serve all food under sanitary
conditions; '

'

(C) have a staff member
trained or experienced in food management
or nutrition if the ‘staff member responsible
for dietary services is not a dietitian. The
person shall be a graduate of a dietetic
technician or dietetic assistant training pro-
gram, correspondence or classioom, ap-
proved by the American Dietetic
Association; or shall be a graduate of a
State-approved course that provided 90 or
more hours of classroom instruction in food
service supervision and shall have experi-
ence as a supervisor in a health care institu-
tion with consultation from a dietitian; or
shall have training and experience in food
service supervision and management in a
military service equivalent in content to the
program in this paragraph. This staff mem-
ber shall be responsible for:

(i) planning menus that
meet the nutritional needs of each client,
following the orders of the client’s physi-
cian and, to the extent medically possible,
the recommended dietary allowances of the
Food and Nutrition Board of the National
Research Council, National Academy of
Sciences (Recommended Dietary Allow-
ances (9th ed., 1981)) that is available from
the Printing and Publications Office, Na-
tional Academy of Sciences, Washington,
D.C. 20418); and

(i) supervising the meal
preparation and service that is conducted to
insure that the menu plan is followed; and

(D) if the hospice has clients
who require medically prescribed special
diets, shall have the menus for those clients
planned by a professionally qualified dieti-
tian who supervises the preparation and
serving of meals to insure that the client
accepts the special diet.

(12) The hospice shall provide
appropriate methods and procedures for dis-
pensing and administering medications.
Whether medications are obtained from
community or institutional pharmacists or
stocked by the facility, the facility shall be
responsible for medications for its clients,
insofar as they are covered under the pro-
gram, and for ensuring-that pharmaceutical
services are provided in accordance with
accepted professional principles and appro-
priate federal and state laws.

(A) The hospice shall em-
ploy a licensed pharmacist or have a formal
agreement with a licensed pharmacist to
advise the hospice on ordering, storage, ad-
ministration, disposal, and recordkeeping of
medications.

(B) A physician shall order
all medications for the client.

(C) If the medication order is
verbal, the physician shall give it only to a
licensed nurse, pharmacist, or another phy-
sician.

(D) If the medication order is
verbal, the individual receiving the order
shall record and sign it immediately and
have the prescribing physician sign it in a
manner consistent with good medical prac-
tice.

(B) Medications shall be ad-
ministered only by one of the following
individuals:

(i) a licensed nurse or
physician;

(i) a permitted home
health medication aide or an employee as
specified in §115.21(m)(7) of this title (re-
lating to Licensure Requirements and Stan-
dards for All Home and Community
Support Services Agencies); or

(iit) the client if his or her
attending physician has approved.

(F) The pharmaceutical ser-
vice shall have procedures for control and
accountability of all medications throughout
the facility. Medications shall be dispensed
in compliance with federal and state laws.
Records of receipt and disposition of all
controlled medications shall be maintained
in sufficient detail to enable an accurate
reconciliastion. The pharmacist shall deter-
mine that medication records are in order
and that an account of all controlled medi-
cations is maintained and reconciled.

(G) The labeling of medica-
tions shall be based on currently accepted
professional principles, and shall include
the appropriate accessory and cautionary in-
structions, as well as the expiration date
when applicable.

(H) In accordance with state
and federal laws, all medications shall be
stored in locked compartments under proper
temperature controls and only authorized
personnel shall have access to the keys.
Separately locked compartments shall be
provided for storage of controlled medica-
tions listed in Schedule I of the Compre-
hensive Drug Abuse Prevention and Control
Act of 1970, 21 United States Code, §801
et seq and other medications subject to
abuse, except under single-unit package
medication distribution systems in which
the quantity stored is minimal and a missing
dose is readily detected. An emergency
medication kit shall be kept readily avail-
sble.
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(I Controlled medi-
cations no longer needed by the client shall
be disposed of in compliance with state
requirements. The pharmacist and registered
nurse shall dispose medications and prepare
a record of the disposal.

§115.26. Standards for Personal Assistance
Services.

(a) An agency providing personal
assistance services shall meet the standards
of this section.

(b) Personal assistance services are
performed by attendants who are at least 18
years of age and who are competent to
perform the tasks assigned by the supervi-
sor.

(c) Personal assistance services are
designed to meet the non-skilled needs of
person with functional disabilities and their
families, aliowing them to engage in activi-
ties of daily living. The following tasks are
allowed to be performed under personal
assistance services classification:

(1) personal care where it is not
provided as support to skilled services in a
plan of care (feeding, preparing meals,
transferring, toileting, ambulation and exer-
cise, grooming, bathing, dressing, and rou-
tine care of hair and skin);

(2) assistance with medications
that are normally self-administered, unless
it is part of a plan of care;

(3) health-related tasks which
may be delegated by an RN and are not a
part of a plan of care in accordance with
§115.21(m)(3), (7), and (8) of this title (re-
lating to Licensure Requirements and Stan-
dards for All Home and Community
Support Services Agencies);

(4) assistance with  general
household activities and chore services nec-
essary to maintain the home in a clean,
sanitary, and safe environment (changing
bed linens, house cleaning, laundering,
shopping, and washing dishes); and

(5) providing protective super-
vision as temporary relief of the primary
caregiver,

(d) Level of supervisor (RN versus
non-RN) for personal assistance services is
determined in accordance with the memo-
randum of understanding between the Board
of Nurse Examiners and the department.

(e) The agency shall develop orga-
nizational, operational, programmatic, and
personnel policies consistent with the prin-
ciples of individual and family choice and
control, functional need, and accessible and
flexible services.

(f) Organizational structure and
operational policies must be stated in writ-

ing. An agency shall adopt, implement, and
enforce its operational policies. The policies
must include the lines of authority and dele-
gation of responsibility down to the client
service level and the services provided.

(g) The agency shall have an indi-
vidual or individuals who assume full legal
responsibility for the overall conduct of the
agency and are responsible for compliance
with all applicable laws and rules of the
department,

(1) The administrator of the
agency will administratively supervise the
provision of services. The administrator or-
ganizes and directs the agency's ongoing
functions; employs qualified staff, insures
adequate education and evaluations; insures
the accuracy of public information materials
and activities; and implements an effective
budgeting and accounting system,

(2) A person who meets the
qualifications of an administrator shall be
authorized in writing by the administrator to
act on his or her absence.

(h) A personnel record shall be
maintained on each employee. The em-
ployee file shall include a job description;
qualifications; application for employment;
verification of license, permits, reference(s),
and job experience(s); educational require-
ments (as appropriate); performance evalua-
tions; and disciplinary actions.

(1) All information shall be kept
current,

(2) Inlieu of the job description
and qualifications for employment, the per-
sonnel record may include a statement
signed by the employee that the employee
has read a job description and qualifications
for the position accepted.

(i) The agency shall have a proce-
dure providing for back-up services when
the employee or contractor is not able to
deliver the services.

(j) The agency shall maintain for
each client or family a separate file with all
entries kept current, dated and signed by the
recorder. The file shall include the follow-
ing:

(1) application for services in-
cluding, but not limited to: full name; sex;
date of birth; name, address, and telephone
number of parent(s) of a minor child, or
legal guardian, or other(s) as identified by
the individual; physician’s name and tele-

. phone numbers, including emergency num-

bers; and services requested;

(2) documentation that client or
family has received a copy of the client’s
rights and responsibilities, complaint proce-
dures, and the Human Resources Code,
Chapter 102 (relating to Rights of the Elder-
ly), for clients 55 years and older;

(3) documentation of determina-
tion of services based on an on-site visit by
the supervisor where services will be pri-
marily delivered;

(4) an individualized service
plan developed, agreed upon, and signed by
the client or family and the agency to in-
clude, but not limited to, the following:

(A) types of services, sup-
plies, and equipment to be provided;

(B) locations of services;

(C) frequency and duration
of services, including the planned date of
service initiation; and

(D) charges for services ren-
dered if the charges will be paid in full or in
part by the client or significant other(s), or
on request; and

(5) documentation that the ser-
vices have been provided according to the
individualized service plan, including a
medication record, if applicable.

(k) If an sgency utilizes independ-
ent contractors, there shall be a written
agreement between each independent con-
tractor (i.e., per hour, per visit) and the
agency. The agreement shall be enforced by
the agency and clearly designate:

(1) that clients are accepted for
services only by the agency;

(2) the services to be provided;

(3) the necessity to conform to
all applicable agency policies and guiding
principles, including any personnel qualifi-
cations;

(4) the individualized service
plan to be carried out;

(5) the manner in which services
will be coordinated and evaluated by the
agency;

(6) the procedures for submit-
ting information and documentation regard-
ing the client’s needs and services,
scheduling and periodic client evaluation as
required by agency policy; and

(7) the procedures for determin-
ing charges and reimbursement.

(1) Services provided by an agency
under arrangement with another agency or
organization shall be subject to written
agreement conforming with requirements
specified in subsection (i) of this section.

(m) The agency shall provide ser-
vices with personnel who meet the qualifi-
cations and competencies to perform
requested and agreed upon services of the
client or family. The ageacy is responsible
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for the following regarding personnel ser-
vices:

(1) orientation of personnel to
their job responsibilities including, but not
limited to: the philosophy and values of
community integration and consumer-driven
care; report of abuse or neglect; and change
in the client’s health condition requiring
emergency procedures and health services
provided by the agency; and

(2) maintenance of sufficient
documentation to demonstrate that an indi-
vidual is competent in those services he or
she performs,

(n) Personnel shall be supervised in
accordance with the agency’s policies and
applicable laws.

(1) The agency shall adopt, en-
force, and implement a policy on supervi-
sion of personnel with input from the client
or family on frequency of supesvision.

(2) An appropriate individual
who is employed by or under contract with
the agency shall provide supervision of cli-
ent services, as required by agency policy.
Supervisors shall have at least a high school
diploma or general equivalency diplonia
(GED) with two years of supervisory expe-
rience or be a licensed vocational nurse or a
registered nurse. Experience equivalent to
one year of full-time employment in a su-
pervisory capacity in a health care facility,
agency, or community based service agency
may be substituted for each year of full time
study at an accredited college or university.

(3)  Unlicensed persons per-
forming health related tasks that fall within
the practice of professional nursing shall be
supervised by an RN.

§115.27. Standards for Branch Offices.

(a) A branch office providing li-
censed home health or personal assistance
services shall comply with the requirements
of the rules relating to the parent agency
and the standards relating to the provided
services.

(b) A branch office providing li-
censed and certified home health services
shall comply with the standards for certified
agencies in §115.23 of this title (relating to
Standards for Licensed and Certified Home
Health Services).

(c) A parent agency and a branch
office providing home health or personal
assistance services shall meet the following
requirements.

(1) Onsite supervision of the
branch office will be conducted by the par-
ent agency at least monthly. More frequent
supervision may be required considering the
size of the service area and the scope of
services provided by the parent agency. Su-

pervision will be provided by the adminis-
trator or appropriate licensed professional
personnel. The supervisory visits must be
documented and include the date of the
visit, the content of the consultation, the
individuals in attendance, and the recom-
mendations of the staff.

(2) Original personnel files may
be kept in any location, as determined by
the agency. Original personnel files shall be
accessible and readily retrievable for in-
spection by the department at the site of the
survey.

(3) The clinical record shall be
an original, a microfilmed copy, an optical
disc imaging system copy, or a certified
copy. If the clinical record is microfilmed
or maintained on an optical disc imaging
system, the microfilm and the equipment
needed to read the record must be accessi-
ble at the time and at the office of the on-
site survey of the agency. The clinical re-
cord may be kept at the branch or parent
agency, as determined by the agency. Du-
plicate records are not required.

(d) The Texas Department of
Health (department) shall issue to or renew
a branch office license for applicants who
meet the requirements of this section.

(e) A branch office may offer fewer
health services than the parent office but
may not offer health services that are not
also offered by the parent agency.

§115.28. Standards for Alternate Delivery
Sites.

(a) An alternate delivery site pro-
viding hospice services shall comply with
the requirements of §115.25 of this title
(relating to Standards for Hospice Services).

(b) An alternate delivery site pro-
viding hospice services shall comply with
the standards for hospice services in
§115.25 of this title (relating to Standards
for Hospice Services).

(c) A parent agency and an alter-
nate delivery site providing hospice services
shall meet the following requirements.

(1) On-site supervision of the al-
ternate delivery site will be conducted by
the parent agency at least monthly. More
frequent supervision may be required con-
sidering the size of the service area and the
scope of approved services provided by the
parent agency. Supervision will be provided
by the administrator or appropriate licensed
professional personnel. The supervisory vis-
its must be documented and include the date
of the visit, the content of the consultation,
the individuals in attendance, and the rec-
ommendations of the staff.

(2) Original personnel files may
be kept in any location, as determined by
the agency. Original personnel files shall be

accessible and readily retrievable for in-
spection by the department at the site of the
survey.

(3) The clinical record shall be
an original, a microfilmed copy, an optical
disc imaging system copy, or a certified
copy. If the clinical record is microfilmed
or maintained on an optical disc imaging
system, the microfilm and the equipment
needed to read the record must be accessi-
ble at the time and at the office of the on-
site survey of the agency. The clinical re-
cord may be kept at the alternate delivery
site office or parent agency, as determined
by the agency. Duplicate records are not
required.

(d) The Texas Department of
Health (department) shall issue to or renew
an alternate delivery site license for appli-
cants who meet the requirements of this
section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 23,
1993.

TRD-9332872 Susan K. Steeg

General Counsal
Texas Department o
Health .

Proposed date of adoption: April 22, 1994

For further information, please call: (512)
834-6650

¢ 4 ¢
Subchapter D. Enforcement

© 25 TAC §§115.51-115.54

The new sections are proposed under the
Health and Safely Code, §142.012, which
provides the Texas Board of Health (board)
with authority to adopt rules to establish and
enforce minimum standards for the licensing
of home and community support services
agencies; and §12.001, which provides the
board with the authority to adopt rules for the
performance of every duty imposed by law
upon the board, the depariment and the com-
missioner of health. The new sections affect
Health and Safety Code, §142.012.

§115.51. Surveys and Investigation Proce-
dures.

(a) An on-site survey shall deter-
mine if the requirements of the statute and
the rules are being met.

(1) The Texas Department of
Health (department) or its authorized repre-
sentatives may enter the premises of a li-
cense applicant or license holder at
reasonable times to conduct an on-site sur-
vey incidental to the issuance of a license,
and at other times as it considers necessary
to insure compliance with the statute and
the rules adopted under the statute. A
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standard-by-standard evaluation is required
before the initial annual license is issued
unless waived in accordance with
§115.13(a)(1)(B) of this title (relating to
Change of Ownership or Services).

(2) At the discretion of the de-
partment, an on-site survey may be con-
ducted for renewal of a license or issuance
of a branch office or alternate delivery site
license.

(b) Except for the investigation of
complaints, an agency licensed by the de-
partment is not subject to additional surveys
relating to home health, hospice, or per-
sonal assistance services while the agency
maintains accreditation for the applicable
services from the Joint Commission for Ac-
creditation of Healthcare Organizations, the
Community Health Accreditation Program,
or other accreditation organizations that
meet or exceed the standards adopted under
this chapter.

(c) The department’s authorized
representative shall hold a conference with
the person who is in charge of an agency
prior to commencing the on-site survey or
investigation for the purpose of explaining
the nature and scope of the survey. The
department’s representative shall hold a
conference with the person who is in charge
of the agency when the survey is com-
pleted, and the department’s representative
shall identify any records that were dupli-
cated. Any agency records that are removed
from an agency shall be removed only with
the consent of the agency.

(d) The department’s authorized
representative shall fully inform the person
who is in charge of the agency of the pre-
liminary findings of the survey and shall
give the person a reasonable opportunity to
submit additional facts or other information
to the department’s authorized repre-
sentative in response to those findings. The
response shall be made a part of the survey
for all purposes and must be received by the
department within ten calendar days of re-
ceipt of the preliminary findings of the sur-
vey by the agency.

(e) After a survey or investigation
of an agency, the department shall provide
at the exit conference with the person in
charge of the agency specific and timely
written notice of the preliminary findings of
the survey including:

(1) the specific nature of the
survey;

(2) any alleged violations of a™

specific statute or rule;

(3) the specific nature of any
finding regarding an alleged violation or
deficiency;

(4) if a deficiency is alleged, the
severity of the deficiency; and

(5) if there are no deficiencies
found, a statement indicating this fact,

(f) The surveyor shall:

(1) prepare a statement of defi-
ciencies, if any;

(2) obtain a plan of correction
for deficiencies which is provided by the
agency and indicates the date(s) by which
correction(s) will be made;

(3) obtain the signature of the
person in charge of the agency acknowledg-
ing the receipt of the statement of deficien-
cies and plan of correction form; and

(4) obtain within ten calendar
days of the survey or investigation written
comments, if any, by the person in charge
of the agency. Additional facts, written
comments or other information provided by
the agency in response to the findings shall
be made a part of the record of the survey
for all purposes.

(g) If deficiencies are cited and the
plan of correction is not acceptable, the
department shall notify the agency in writ-
ing and request that the plan of correction
be resubmitted within ten calendar days of
the agency’s receipt of the department’s
written notice. Upon resubmission of an
acceptable plan of correction, written notice
will be sent by the department to the agency
acknowledging same.

(h) The department will provide
upon completion of the review and process-
ing of the survey:

(1) information on the identity,
including the signature, of each department
representative conducting, reviewing, or ap-
proving the results of the survey and the
date on which the department representative
acted on the matter; and

(2) if requested by the agency,
copies of all documents relating to the sur-
vey maintained by the department or pro-
vided by the department to any other state
or federal agency that are not confidential
under state law.

(i) If the survey relates to the issu-
ance of the initial annual license, the agency
shall come into compliance no later than 30
calendar days prior to the expiration of the
temporary license. If evidence of compli-
ance is not provided to the department prior
to expiration of the temporary license, an
initial annual license shall be denied to the
applicant in accordance with §115.52 of this
title (relating to License Denial, Suspen-
sion, or Revocations).

() If the survey relates to the issu-
ance of the renewal license or a complaint
investigation, the agency shall come into
compliance 30 calendar days prior to the
expiration date of the license or no later
than the dates designated in the plan of

correction, whichever comes first. If evi-
dence of compliance is not provided to the
department, an annual license may be re-
voked, suspended, or denied, in accordance
with §115.52 of this title.

(k) The Texas Department of
Health (department) shall verify the correc-
tion of deficiencies by mail or by an on-site
survey.

(I) If a subsequent survey results in
evidence of further deficiencies, a plan of
correction may be requested in accordance
with the provisions of this section or the
department may propose action to deny,
suspend, or revoke the license.

(m) The department may initiate
disciplinary action, even if a plan of correc-
tion is accepted and completed.

§115.52. License Denial, Suspension, or
Revocations.

(a) The Texas Department of
Health (department) may deny, suspend,
suspend on an emergency basis, or revoke a
temporary, annual, branch office or alter-
nate delivery siie license issued to an appli-
cant or agency if the applicant or agency:

(1) fails to comply with any pro-
vision of the statute;

(2) fails to comply with any pro-
vision of this chapter;

(3) has a provider agreement
under the Social Security Act, Title XVII,
which has been terminated by the certifying
body, Health Care Financing Administra-
tion, or if the agency withdraws its certifi-
cation or its request for certification. An
agency providing licensed and certified
home health services that submits a request
for a hearing as provided by this section is
governed by the requirements of the statute
and the rules relating to an agency provid-
ing licensed only home health services until
suspension or revocation is finally deter-
mined by the department or, if the license is
suspended or revoked, until the last day for
seeking review of the department order or a
later date fixed by order of the reviewing
court;

(4) commits fraud, misrepre-
sentation, or concealment of a material fact
on any documents required tc bc submitted
to the department or required to be main-
tained by the agency pursuant to this chap-
ter;

(5) has aided, abetted or permit-
ted the commission of an illegal act; or

(6) fails to comply with an order
of the commissioner of health or another
enforcement procedure under the statute.

(b) The department may deny a li-
cense (temporary or annual) if the applicant
or licensee:
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(1) fails to provide the required
application or renewal information; or

(2) discloses any of the follow-
ing actions against or by the applicant, li-
censee, affiliate, or manager within the two-
year period preceding the application:

(A) operation of an agency
that has been decertified or had its contract
cancelled under the Medicare or Medicaid
program in any state;

(B) federal Medicare or state
Medicaid sanctions or penalties;

(C) state or federal criminal
convictions which imposed incarceration;

(D) federal or state tax liens;

(E) unsatisfied final judge-
ment;

(F) eviction involving any
property or space used by an agency in any
state;

(G) unresolved state Medic-
aid or federal Medicare audit exceptions;

(H) denial, suspension, or re-
vocation of an agency license or a license
for any health care facility or agency in any
state, or

() a court injunction prohib-
iting ownership or operation of an agency.

(c) The department may suspend or
revoke an existing valid license or disqual-
ify a person from receiving a license be-
cause of a person’s conviction of a felony
or misdemeanor if the crime directly relates
to the duties and responsibilities of a lLi-
censed agency.

(1) In determining whether a
crirninal conviction directly relates, the de-
partment shall consider the provisions of
Texas Civil Statutes, Article 6252-13c.

(2) The following felonies and
misdemeancrs directly relate because these
criminal offenses indicate an inability or a
tendency for the person to be unable to own
or operate an agency. These offenses also
relate to the holding of a home health medi-
cation aide permit or an entity approved
under §115.62(o) of this title (relating to
Home Health Medication Aides), to conduct
a home health medication aide training pro-
gram:

(A) a misdemeanor violation
of the statute;

(B) a conviction relating to
deceptive business practices;

(C) a misdemeanor or felony
offense involving moral turpitude;

(D) the misdemeanor of
practicing any health-related profession
without a required license;

(B) a conviction under any
federal or state law relating to drugs, dan-
gerous drugs or controlled substances;

(F) an offense under the
Texas Penal Code, Title 5, involving a cli-
ent or client of a health care facility or

agency;

(G) a misdemeanor or felony
offense under various titles of the Texas
Penal Code, as follows:

(i) Tite 5, conceming of-
fenses against the person;

(i) Title 7, concerning of-
fenses against property;

(i) Title 9, concemning
offenses against public order and decency;

(iv) Title 10, concerning
offenses against public health, safety, and
morals;

(v) Title 4, concerning of-
fenses of attempting or conspiring to com-
mit any of the offenses in clauses (i)-(iv) of
this subparagraph; and

(vi) other misdemeanors
and felonies which indicate an inability or
tendency for the person to be unable to own
or operate an agency, hold a permit, or
receive program approval under §115. 62(o)
of this title (relating to Home Health Medi-
cation Aides), if action by the department
will promote the intent of the statute, this
chapter, or Texas Civil Statutes, Article
6252-13c.

(3) Upon a licensee’s felony
conviction, felony probation revocation, re-
vocation of parole, or revocation of manda-
tory supervision, the license shall be re-
voked.

(d) If the department proposes to
deny, suspend, or revoke a license, the de-
partment shall notify the agency by certified
mail, return receipt requested, or personal
delivery of the reasons for the proposed
action and offer the agency an opportunity
for a hearing.

(1) The agency must request a
hearing within 30 calendar days of receipt
of the notice. Receipt of the notice is pre-

sumed to occur on the tenth day after the
notice is mailed to the last address known to
the department unless another date'is re-
flected on a United States Postal Service
return receipt.

(2) The request for a hearing
must be in writing and submitted to the
Director, Health Facility Licensure and Cer-
tification Division, Texas Department of
Health, 1100 West 49th Street, Austin,
Texas 78756.

(3) A hearing shall be conducted
pursuant to the Administrative Procedure
Act, Texas Government Code, Chapter
2001, and the department’s formal hearing
procedures in Chapter 1 of this title (relat-
ing to the Texas Board of Health).

(4) If the agency does not re-
quest a hearing in writing within 30 calen-
dar days of receipt of the notice, the agency
is deemed to have waived the opportunity
for a hearing and the proposed action shall
be taken.

(5) If the agency fails to appear
or be represented at the scheduled hearing,
the agency has waived the right to a hearing
and the proposed action shall be taken.

(e) The department may suspend or
revoke a license to be effective immediately
when the health and safety of persons are
threatened. The department shall notify the
agency of the emergency action by certified
mail, return receipt requested, or personal
delivery of the notice and of the date of a
hearing, which shall be within seven calen-
dar days of the effective date of the suspen-
sion or revocation. The effective date of the
emergency action shall be stated in the no-
tice. The hearing shall be conducted
pursuant to the Administrative Procedure
Act, Texas Government Code, Chapter
2001, and the department’s formel hearing
procedures in Chapter 1 of this title (relat-
ing to the Texas Board of Health).

(f) If a person violates the licensing
requirements of the Act, the department
may petition the district court to restrain the
person from continuing the violation.

(g) If a person operates an agency
without a license issued under the Act, the
person is liable for a civil penalty of not
less than $1,000 nor more than $2,500 for
each day of violation.

(h) A person who has had an
agency license revoked under this section,
may not apply for an agency license for one
year following the date of revocation.

(i) If the department suspends a li-
cense, the suspension shalf remain in effect
until the department determines that the rea-
son for suspension no longer exists. An
authorized representative of the department
shall investigate prior to making a determi-
nation.
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(1) During the time of suspen-
sion, the suspended license holder shall re-
turn the license to the department.

(2) If a suspension overlaps a
renewal date, the suspended license holder
shall comply with the renewal procedures in
this chapter; however, the department may
not renew the license until the department
determines that the reason for suspension no
longer exists.

() If the department revokes or
does not renew a license, a person may
reapply for a license by complying with the
requirements and procedures in this chapter
at the time of reapplication. The department
may refuse to issue a license if the reason
for revocation or nonrenewal continues to
exist,

(k) Upon revocation or nonrenewal,
a license holder shall return the license to
the department.

§115.53. Complaints.

(a) An agency shall provide to each
person who receives home health, hospice,
or client assistance services a written state-
ment that informs the consumer that a com-
plaint against the agency may be directed to
the Texas Department of Health (depart-
ment). The statement shall be provided at
the time of admission and shall direct the
consumer to register complaints with the
director, Health Facility Licensure and Cer-
tification Division, Texas Department of
Health, 1100 West 49th Street, Austin,
Texas 78756, 1-800-228-1570.

(b) A complaint containing allega-
tions which are a violation of the statute or
this chapter will be investigated by the de-
partment.

(c) A complaint containing allega-
tions which are not & violation of the statute
or this chapter will not be investigated by
the department but shall be referred to law
enforcement agencies or other agencies, as
appropriate.

(d) The department shall inform in
writing a complainant who identifies him-
self by name and address of the following
information:

(1) the receipt of the complaint;

(2) whether the complainant’s
allegations allege potential violations of the
statute or this chapter warranting an investi-
gation;

(3) whether the complaint will
be investigated by the department;

(4) whether and to whom the
complaint will be referred; and

(5) the findings of the complaint
investigation.

(e) Procedures concerning com-
plaints about permitted home health medi-

cation aides, home health medication aide
programs or another person shall be as fol-
lows.

(1) The initial notification of a
complaint may be in writing or by tele-
phone. The complaint may be submitted to
the Director, Health Facility Licensure and
Certification Division, 1100 West 49th
Street, Austin, Texas 78756-3183, 1-800-
228-1570.

(2) Anonymous complaints may
be investigated by the department if the
complainant provides sufficient informa-
tion.

(3) 1If the department determines
that the complaint does not come within the
department’s jurisdiction, the department
shall advise the complainant and, if possi-
ble, refer the complainant to the appropriate
governmental agency for handling such a
complaint.

(4) The department shall at least
as frequently as quarterly, notify the parties
to the complaint of the status of the com-
plaint until its final disposition.

(5) If the department determines
that there are insufficient grounds to support
the complaint, the complaint shall be dis-
missed and written notice of the dismissal
shall be given to the home health medica-
tion aide permit holder or person against
whom the complaint has been filed and the
complainant,

(6) If the department determines
that there are sufficient grounds to support
the complaint, the department may propose
to deny, suspend, emergency suspend, re-
voke, or not renew a home health medica-
tion aide permit or rescind a home health
medication aide program approval.

§115.54. Criminal History Checks and Ad-
ministrative Review.

(a) An agency must comply with
the Health and Safety Code, Chapter 250,
Nurse Aide Registry and Criminal History
Checks of Employees and Applicants for
Employment in Certain Facilities Serving
the Elderly or Persons with Disabilities.
Failure to comply shall be grounds for de-
nial, suspension, or revocation of the agen-
cy’s license.

(b) An agency may not employ a
person in a position, the duties of which
involve direct contact with a consumer, un-
less the agency has applied for a criminal
history check on the applicant for employ-
ment and has received a response from the
Texas Department of Health (department)
unless there is an emergency situation or the
60-day waiting period described in subsec-
tion (h) of this section has expired.

(1) The requirement to request a
criminal history check only applies if the

person to be employed will have direct con-
tact with a consumer in the agency. This
means that the person must have direct con-
tact with a client of the agency, the client's
family, or the client’s visitors or the prop-
erty of such persons.

(2) A criminal history check is
not required if the applicant for employment
is licensed under Texas law and will be
working within the scope of that license.

(3) Criminal history checks may
be requested only for applicants for employ-
ment to whom an offer of employment is
made or employees. Criminal history
checks may not be requested for persons
who will not be employed by the agency,
such as volunteers or independent contrac-
tors. An employee or applicant for employ-
ment is a person for whom the agency is or
will be required to issue a W-2 form on
behalf of the person. )

(4) A previous criminal history
check on the person done under this section
or through other means does not satisfy the
requirements of the law or this section. A
new criminal history check must be re-
quested for any person each time an offer of
employment is made to that person.

(c) An agency may employ an ap-
plicant prior to receiving a response to the
request for a criminal history check only in
an emergency situation requiring immediate
employment.

(1) An emergency requiring im-
mediate employment is a situation in which
the urgent need to hire an individual exists
as a result of a survey deficiency on staffing
ratios or the potential of the facility to fall
below its desired staff ratio exists, thus
putting a client’s health and safety at risk.

(2) The prospective employee
must furnish to the agency a sworn affidavit
stating that he or she has no conviction for
an offense described in the Health and
Safety Code, §250.005, which lists the
types of offenses which bar employment.

(3) The affidavits should be
maintained in the agency personnel records
at least until the 60-day waiting period de-
scribed in subsection (h) of this section has
expired.

(4) The agency must request the
criminal history check within 72 hours of
employment for a person employed in an
emergency situation,

(d) An agency siall file a request
for a criminal history check on official
forms of the department. The requests shall
be forwarded to the designated repre-
sentative of the department.

(1) The request must be com-
pletely filled wut including the mailing ad-
dress of the applicant or employee.
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(2) The request must include a
check or money order payable to the depart-
ment in the amount of one dollar for each
name submitted. This amount will cover the
fee charged by Department of Public Safety
(DPS) for processing each criminal history
check.

(3) A request for a criminal his-
tory check is not considered to be submitted
unless the complete form and fee is re-
ceived for each name on the request.

(A) Forms which are incom-
plete will be returned to the agency.

(B) A feec which covers
some, but not all, names submitted on a
form shall be applied to the names begin-
ning at the top of the form. The names
further down on the form, which are not
covered by the partial fee, shall be returned
to the agency with a request for the full fee.

(e) An agency must inform each
person that applies for employment that the
agency is required to conduct a criminal
history check before it may make an offer
of employment to the applicant and that the
agency will request a criminal history check
on each applicant to whom an offer of
employment is made.

(f) The department shall review the
criminal history received from the DPS to
determine if a conviction on the record bars
the person from employment in an agency
under the Health and Safety Code,
§250.005 or §250.006.

(g) Convictions which are not re-
flected on the criminal history received
from DPS do not trigger the requirements of
this section or the Health and Safety Code,
Chapter 250.

(h) If no response has been re-
ceived by the agency from the department
within 60 days of submission of the request
for a criminal history check, the agency
may assume that it is likely that no convic-
tion barring employment was found and that
the person is employable by the agency.

(1) No notice will be sent by the
department that the person is employable.

(2) Subsections (i) and (j) of this
section shall apply to a criminal history
received after the 60-day period.

(i) If the department receives a
criminal history from DPS that indicates
that the person has been convicted of an
offense under the Health and Safety Code,
§250.005, which bars employment, the de-
partment shall notify the person who was
the subject of the check and the agency
requesting the check of the results.

(1) The notice shall be a prelim-
inary finding that the person is unemploy-
able.

(2) If the person believes that
the conviction does not fall within the
Health and Safety Code, §250.005, the per-
son (not the agency) may object by filing a
written request for informal review with the
director, Health Facility Licensure and Cer-
tification Division, Texas Department of
Health, 1100 West 49th Street, Austin,
Texas 78756.

(3) The written request must be
submitted to the department not later than
20 days after the date the notice from the
department is received by the person. That
person is presumed to have received the
notice on the tenth day after it was mailed
to the person unless another date appears on
the United States postal service return re-
ceipt.

(4) If the person makes a timely
request for informal review, the department
shall review the criminal history only to
verify that the conviction falls within the
Health and Safety Code, §250.005.

(A) If the conviction does
fall within that section, the department shall
issue a notice of a final finding to the
person and the agency that the person is
unemployable by the agency.

(B) If the department finds
that an error was made and that the person
is employable, the department shall notify
the person and the agency.

(C) If the department deter-
mines that the conviction does not fall un-
der §250.005, but fal's under the Health and
Safety Code, §250.006, which makes the
person potentially unemployable, the de-
partment shall follow the procedures in sub-
section (j) of this section relating to an
administrative review panel.

(5) If the person fails to request
an informal review, the department shall
issue a notice of final finding that the per-
son is wicuipivyable. The notice shall be
sent to the person and the agency.

()  If the conviction is a potential
bar to employment under the Health and
Safety Code, §250.006, the department will
notify the person and the agency of this
preliminary finding.

(1) The notice shall allow the
person who was the subject of the criminal
history check the opportunity to appeal to
an administrative review panel established
by the department.

(2) The purpose of the panel
will be to determine if mitigating circum-
stances existed at the time of the offense or
whether the person has been substantially
rehabilitated since that time. The panel will
determine whether the person is likely to be

a threat to clients, their families or their
visitors or the property of such persons.

(3) The person (not the agency)
may request appeal to the administrative
review panel by submitting a written re-
quest to the director, Health Facility Licen-
sure and Certification Division, Texas
Department of Health, 1100 West 49th
Street, Austin, Texas 78756.

(4) One original and five copies
of the request must be submitted to the
department no later than 20 days after the
date the person receives the notice from the
department. The person is presumed to have
received the notice on the tenth day after it
was mailed to the person unless another
date appears on the United States Postal
Service return receipt.

(5) The request must include 6
copies of any written documentation which
the person wishes to have the administrative
review panel consider. Such documentation
may include information on the following:

(A) whether the conviction
was a misdemeanor or felony;

(B) the person’s age when
the offense was committed;

(C) the length of time since
the offense was committed;

(D) what the person did
when he or she committed the offense;

(E) any court imposed pun-
ishment and whether the person has com-
pleted that punishment;

(F) any rehabilitation since
the offense;

(G) any mitigating circum-
stances when the offense was committed,

(H) any other convictions
since the time of the offense;

(I) the person’s employment
history, especially in a health care facility
or agency, since the offense; and

(J) such other matters as the
person may wish to submit.

(6) The criminal history re-
ceived from DPS and the documentation
submitted by the person shall be forwarded
to the administrative review panel for its
review. The panel shall determine whether
the person remains potentially unemploy-
able by the agency or is employable.
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(A) If the panel decides that
the person is now employable by the
agency, the person and the agency will be
notified of that decision in writing.

(B) If the panel determines
that the person remains potentially unem-
ployable by the agency, the person will be
notified of the opportunity to personally
appear before the panel. The notice shall
include the date, time and place where the
person can meet with the panel. After the
opportunity for an appearance and if the
panel determines that the person is unem-
ployable by the agency, the department will
notify the agency and the person of the final
finding in writing.

L]

(C) The person or the agency
may not contact any member of the panel
directly except at the personal appearance
before the panel.

(D) Quorum of the panel is
three members. Any decision of the panel
must be by agreement of three members,

(E) Deliberations of the
panel are not subject to the Open Meetings
Act, Government Code, Chapter 551.

(7) If the person fails to request
an administrative review panel after notice
that the person is potentially unemployable
or if the person fails to exercise his or her
opportunity to personally appear before the
panel, the department shall send a notice of
unemployability to the agency and the per-
son.

(8) If the person fails to appeal
to the administrative review panel, the de-
partment shall issue a final finding of unem-
ployability to the agency and the person.

(k) The initial notice to the person
and the agency under subsection (i) and (j)
of this section shall inform the person how
corrections to the criminal history may be
made by contacting DPS.

(1) Such corrections may in-
clude updating or making accurate the con-
viction information or clarifying that the
conviction is actually the conviction of an-
other person.

(2) The department cannot pro-
vide assistance in correcting a criminal his-
tory; however, the department will receive a
copy of any corrected criminal history and
will reevaluate the information received in
the same manner that the original criminal
history was evaluated.

(3) It is the responsibility of the
applicant for employment or the employee
to correct errors of fact or identity in the

criminal history received from DPS. The
person should contact DPS directly and pro-
vide whatever positive identification infor-
mation may be required for a verification of
the record and request a corrected criminal
history.

(4) A person should request a
review by the department under subsections
(i) or (j) of this section of the finding of
potentially unemployable or unemployable
at the same time that a correction of the
record by DPS is being requested.

(A) The request to the de-
partment should indicate that the person is
seeking a correction of the records by DPS.

(B) The corrected criminal
history should be presented to the depart-
ment as part of the documentation subrnit-
ted by the person.

() If an agency receives a prelimi-
nary finding under subsections (i) or (j) of
this section on a person who is no longer
employed by the agency or is no longer an
applicant with an offer of employment, the
agency shall immediately inform the depart-
ment in writing of this fact.

(A) Since the Health and
Safety Code, Chapter 250, and this section
do not apply to a person who is not an
employee of or an applicant with an offer of
employment from the agency requesting the
criminal history check, the department shall
immediately cease all procedures under this
section upon receiving notice from an
agency pursuant to this subsection.

(B) The department shall no-
tify the person who was the subject of the
criminal history check and the agency of the
cessation of procedures.

(m) The special provisions of the
Health and Safety Code, Chapter 250, relat-
ing to nurse aides and the nurse aide regis-
try do not apply to persons hired as home
health aides.

(n) An agency must immediately
discharge any employee in a position the
duties of which involve direct contact with
a client, a client’s family, or a client’s visi-
tors or the property of such persons if the
criminal history reveals a conviction of a
crime that bars employment as designated
by the department in its letter to the person
and the agency with a final finding (not a
preliminary finding) of unemployability.
The law does not require discharge of an
employee when the finding is only prelimi-
nary.

(o) It is not necessary for the
agency to notify the department of any ac-
tions taken in response to the results of the
criminal history on any individual.

(p) The criminal history records are
for the exclusive use of the department and
the requesting agency. The criminal history
records and the information they contain
may not be released or otherwise disclosed
to any person or entity except on court
order or with the written consent of the
person being investigated.

(1) An agency may not share in-
formation with another agency or other pro-
viders except with the written consent of the
person who is the subject of the criminal
history check.

(2) It is a criminal offense to
release information in violation of the law.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 30,
1993.

TRD-9332871 Susan K Steeg

General Counsel
Texas Department of
Health

Proposed date of adoption: April 22, 1994

For further information, please call: (512)
834-6650

L4 ¢ L4

Subchapter E. Home Health
Aides and Medication Aides
* 25 TAC §115.61, §115.62

The new sections are proposed under the
Health and Salety Code, §142. 012, which
provides the Texas Board of Health (board)
with authority to adopt rules to establish and
enforcd minimum standards for the licensing
of home and community support services
agencies; and §12.001 which provides the
board with the authority to adopt rules for the
performance of every duty imposed by law
upon the board, the department and the com-
missioner of health. The new sections affect
Health and Safety Code, §142.012.

§115.61. Home Health Aides.

(a8) A home heslth aide may be
used by an agency providing licensed home
health services if the aide meets one of the
following requirements:

(1) a minimum of one year full-
time experience in direct client care in an
institutional setting (hospital or nursing
home);

(22 one year full-time experi-
ence within the last five years in direct
client care in an agency setting;

(3) satisfactorily completed a
training and competency evaluation pro-
gram which complies with the requirements
of this section;
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(4) satisfactorily completed a
competency evaluation program which
complies with the requirements of this sec-
tion;

(5) submitted to the agency doc-
umentation from the director of programs or
the dean of a school of nursing that states
that the individual is a nursing student who
has demonstrated competency in providing
basic nursing skills in accordance with the
school’s curriculum; or

(6) be on the department’s nurse
aide registry with no finding against the
aide relating to client abuse or neglect or
misappropriation of client property.

(b) Tasks to be performed by a
home health aide shall be assigned by and
performed under the supervision of a regis-
tered nurse who shall be responsible for the
client care provided by a home health aide.

(c) A home health side may not
perform those tasks that are prohibited un-
der §115.21(m) of this title (relating to Li-
censure Requirements and Standards for All
Home and Community Support Services
Agencies).

(d) A home health aide may per-
form those tasks that are delegated and su-
pervised by a registered nurse in accordance
with §115.21(m) of this title (relating to
Licensure Requirements and Standards for
All Home and Community Support Services
Agencies).

(e) The training portion of a train-
ing and competency evaluation program for
home health aides must be conducted by or
under the general supervision of a registered
nurse who possesses a minimum of two
years of nursing experience, at least one
year of which must be in the provision of
home health care. The training program
may contain other aspects of learning, but
shall contain the. following.

(1) a minimum of 75 hours as
follows:

(A) an appropriate numuer of
hours of classroom instruction; and

(B) a minimum of 16 hours
of clinical experience which will include in-
home training and shall be conducted in a
home, a hospital, a nursing home, or a
laboratory;

(2) completion of at least 16
hours of classroom training before a home
health aide begins clinical experience work-
ing directly with clients under the supervi-
sion of qualified instructors;

(3) if licensed vocational nurse
instructors are used for the training portion
of the program, the following qualifications
and supervisory requirements apply:

(A) a licensed vocational
nurse may provide the home health aide
classroom training under the supervision of
a registered nurse who has two years of
nursing experience, at least one year of
which must be in the provision of home
health care;

(B) licensed vocational
nurses, as well as registered nurses, may
supervise home health aide candidates in
the course of the clinical experience; and

(C) a registered nurse must
maintain overall responsibility for the train-
ing and supervision of all home health aide
training studen's; and

(4) an assessment that the stu-
dent knows how to read and write English
and carry out directions.

(f) The classroom instruction and
clinical experience content of the training
portion of a training and competency evalu-
ation program must include, but is not lim-
ited to:

(1) communications skills;

(2) observation, reporting, and
documentation of a client's status and the
care or service furnished;

(3) reading and recording tem-
perature, pulse, and respiration;

(4) basic infection control pro-
cedures and instruction on universal precau-
tions;

(5) basic elements of body func-
tioning and changes in body function that
must be reported to an aide’s supervisor,

(6) maintenance of a clean, safe,
and healthy environment;

(7) recognizing emergencies and
knowledge of emergency procedures;

(8) the physical, emotional, and
developmental needs of and ways to work
with the populations served by the agency
including, the need for respect for the client
and his or her privacy and property; '

(9) appropriate and safe tech-
niques in personal hygiene and grooming
that include:

(A) bed bath;

(B) sponge, tub, or shower
bath;

(C) shampoo, sink, tub, or
bed;

(D) nail and skin care;

(E) oral hygiene; and

(F) toileting and elimination;

(10) safe transfer techniques and
ambulation;

(11) normal range of motion and
positioning;

(12) adequate nutrition and fluid
intake;

(13) any other task that the
agency may choose to have the home health
aide perform in  accordance  with
§115.21(m) of this title (relating to Licen-
sure Requirements and Standards for All
Home and Community Support Services
Agencies), and v

(14) the rights of the elderly.

(g) This section addresses the re-
quirements for the competency evaluation
program or the competency evaluation por-
tion of a training and competency evalua-
tion program.

(1) The competency evaluation
must be performed by a registered nurse.

(2) The competency evaluation
must address each of the subjects listed in
subsection (f)(2)-(13) of this section.

(3) Each of the areas described
in subsection (f)(3) and (f)(9)-(11) of this
section must be evaluated by observation of
the home health aide's performance of the
task with a client or person,

(4) Bach of the areas described
in subsection (f)(2), (f)(4)-(8), (f)(12) and
(H(13) of this section may be evaluated
through written examination, oral examina-
tion, or by observation of a home health
aide with a client,

(5) A home health aide is not
considered to have successfully completed a
competency evaluation if the aide has an
unsatisfactory rating in more than one of the
areas described in subsection (f)(2)-(13) of
this section.

(6) If an aide receives an unsat-
isfactory rating, the aide shall not perform
that task without direct supervision by a
registered nurse or licensed vocational nurse
until the aide receives training in the task
for which he or she was evaluated as unsat-
isfactory and successfully completes a sub-
sequent competency evaluation with a
satisfactory rating on the task.

(7) If an individual fails to com-
plete the competency evaluation satisfacto-
rily, the individual shall be advised of the
areas in which he or she is inadequate.

(h) If a person who is not an
agency desires to implement a home health
aide training and competency evaluation
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program or a competency evaluation pro-
gram, the person shall meet the require-
ments of this section in the same manner as
set forth for an agency.

§115.62. Home Health Medication Aides.
(a) General.

(1) A person may not administer
medication to a client unless the person:

(A) holds a current license
under state law which authorizes the li-
censee to administer medication;

(B) holds a current permit is-
sued under this section and acts under the
delegated authority of a registered nurse
licensed by the Board of Nurse Examiners
which authorizes the licensee to administer
medication;

(C) performs duties of a
qualified dialysis technician within the
scope authorized under §115.24 of this title
{relating to Standards for Home Dialysis
Designation);

(D) administers a medication
to a client of an agency in accordance with
rules of the Board of Nurse Examiners that
permit delegation of the administration of
medication to a person not holding a permit
under this section; or

(B) administers noninjectable
medication under circumstances authorized
by the memorandum of understanding be-
tween the Board of Nurse Examiners and
the department.

(2) A home health medication
aide may be utilized in an agency providing
licensed and certified home health services,
licensed home health services, hospice ser-
vices, or personal assistance services. If
there is a direct conflict between the re-
quirements of this chapter and federal regu-
lations, the requirements which are more
stringent shall apply to the licensed and
certified home health services agency.

(3) Other exemptions shall be as
follows.

(A) A person may administer
medication to a client of an agency without
the license or permit as required in para-
graph

(1) of this subsection if the per-
son is:
(i) a graduate nurse hold-
ing a temporary permit issued by the Board
of Nurse Examiners;

(ii) a student enrolled in
an accredited school of nursing or program
for the education of registered nurses who is
administering medications as part of the
student’s clinical experience;

(iii) a graduate vocational
nurse holding a temporary permit issued by
the Board of Vocational Nurse Examiners;

(iv) a student enrolled in
an accredited school of vocational nursing
or program for the education of vocational
nurses who is administering medications as
part of the student’s clinical experience; or

(v) a trainee in a medica-
tion aide training program approved by the
Texas Department of Health (department)
under this chapter who is administering
medications as part of the trainee’s clinical
experience.

(B) An exempt person de-
scribed in subparagraph (A) of this para-
graph shall be supervised as follows.

(i) A person described in:

() subparagraph
(A)i) of this paragraph shall be supervised
by a registered nurse;

() subparagraph
(A)(ii) or (iv) of this paragraph shall be
supervised by the student’s instructor; or

(m) subparagraph
(A)(iii) of this paragraph shall be supervised
by a registered nurse or licensed vocational
nurse.

(ii) Supervision must be
on-site,

(C) An exempt person de-
scribed in this subsection may not be used
in a supervisory or charge position.

(b) Required actions.

(1) Upon request by a clieat or
the client’s family for administration of
medications by a home health medication
aide, the registered nurse may assign a
home health medication aide to administer
medications. If home health medication aide
services are provided, a home health medi-
cation aide shall be employed by the agency
to provide home health medication eide ser-
vices, and a registered nurse shall be em-
ployed by or under contract with the agency
to perform the initial assessment; prepare
the client care plan; establish the medication
list, medication administration record, and
medication aide assignment sheet; and su-
pervise the home health medication aide.
The registered nurse shall be available to
supervise the home health medication aide
when services are provided.

(2) The clinical records of a pa-
tient utilizing a home health medication
aide shall include the following documenta-
tion:

(A) a request signed by the
client or family for assignment of a home
health medication aide; and

(B) astatement signed by the
client or family acknowledging receipt of
the list of permitted and prohibited acts of a
home health medication aide.

(3) The registered nurse (RN)
shall be knowledgeable regarding the rules
of the department governing home health
medication aides and shall assure that the
home health medication aide is in compli-
ance with the statute.

(4) A permit holder must:

(A) function under the super-
vision of a registered nurse;

(B) function in accordance
with applicable law and this chapter relating
to administration of medication and opera-
tion of the agency;

(C) comply with department
rules applicable to personnel used in an
agency; and

(D) comply with this section
and §115.61 of this title (relating to Home
Health Aides) if the person will be used as a
home health aide and a home health medi-
cation aide.

(5) The practitioner’s orders
must state whether medications may be ad-
ministered by a home health medication
aide,

(6) The RN shall make a super-
visory visit while the medication aide is in
the client's residence at least weekly or
when any change in medication regimen is
ordered if the client is not stable and pre-
dictable or the client’s medication changes.

(c) Permitted actions. A permit
holder is permitted to:

(1) observe and report to the
agency’s registered nurse and document in
the clinical note reactions and side effects to
medication shown by a client;

(2) take and record vital signs
prior to the administration of medication
which could affect or change the vital signs;

(3) administer regularly pre-
scribed medication which the permit holder
has been trained to administer only after
personally preparing (setting up) the medi-
cation to be administered. The medication
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aide shall document the administered medi-
cetion in the client’s clinical note;

(4) administer oxygen per nasal
cannula or a non-sealing face mask only in
emergency. Immediately after the emer-
gency, the permit holder shall verbally no-
tify the supervising registered nurse and
appropriately document the action and noti-
fication;

(5) apply specifically ordered
ophthalmic, otic, nasal, vaginal, topical, and
rectal medication unless prohibited by sub-
section (d)(10) of this section; and

(6) administer medications only
from the manufacturer’s original container
or the original container in which the medi-
cation had been dispensed and labeled by
the pharmacy with all information mandated
by the Texas State Board of Pharmacy.

(d) Prohibited actions. Permit hold-
ers shall not;

(1) administer a medication by
any injectable route;

(2) administer medication used
for intermittent positive pressure breathing
(IPPB) treatment or any form of medication
inhalation treatments;

(3) administer previously or-
dered pro re nata (PRN) medication unless
authorization is obtained from the agency's
registered nurse. If authorization is ob-
tained, the permit holder must:

(A) document in the client’s
clinical notes symptoms indicating the need
for medication and the time the symptoms
occurred;

(B) document in the client’s
clinical notes that the agency’s registered
nurse was contacted, symptoms were de-
scribed, and permission was granted to ad-
minister the medication and the time of
contact;

(C) obtain permission to ad-
minister the medication each time the symp-
toms occur in the client; and

(D) insure that the client's
clinical record is co-signed by the registered
nurse who gave permission within seven
calendar days of incorporation of the notes
into the clinical record;

(4) administer the initial dose of
a medication that has not been previously
administered to a client. Whether a medica-
tion has been previously administered shall
be determined by the client’s current clini-
cal records;

(5) calculate a client’s medica-
tion doses for administration except that the

permit holder may measure a prescribed
amount of a liquid medication to be admin-
istered or break a tablet for administration
to a client provided the registered nurse has
calculated the dosage. The client’s medica-
tion administration record shall accurately
document how the tablet must be altered
prior to administration;

(6) crush medication unless au-
thorization has been given in the original
physician’s order or obtained from the
agency’s registered nurse. The authorization
to crush the specific medication shall be
documented on the client’s medication ad-
ministration record,

(7) administer medications or
feedings by way of a tube inserted in a
cavity of the body except as specified in
§115. 21(m)(8) of this title (relating to Li-
censure Requirements and Standards for All
Home and Community Support Services
Agencies),

(8) receive or assume responsi-
bility for reducing to writing a verbal or
telephone order from a physician, dentist or
podiatrist;

(9) order a client’'s medication
from a pharmacy;

(10) apply topical medications
that involve the treatment of skin that is
broken or blistered when a specified aseptic
technique is ordered by the attending physi-
cian,

(1) administer medications
from any container other than the manufac-
turer’s original container or the original
container in which the medication had been
dispensed and labeled by the pharmacy with
all information mandated by the Texas State
Board of Pharmacy;

(12) steal, divert, or otherwise
misuse medications;

(13) violate any provision of the
statute or of this chapter;

(14) fraudulently procure or at-
tempt to procure a permit;

(15) neglect to administer ap-
propriate medications, as prescribed, in a
responsible manner; or

(16) administer medications if
the person is unable to do so with reason-
able skill and safety to clients by reasons of
drunkenness, excessive use of drugs, nar-
cotics, chemicals, or any other type of ma-
terial.

(e) Applicant qualifications. Each
applicant for a permit issued under the stat-
ute must complete a training program. Prior
to enrollment in a training program and
prior to application for a permit under this
section, all persons:

(1) must be able to read, write,
speak, and understand English;

(2) must be at least 18 years of
age;

(3) must be free of communica-
ble diseases and in suitable physical and
emotional health to safely administer medi-
cations;

(4) must be a graduate of a high
school or have an equivalent diploma or
higher degree; and

(5) must have satisfactorily
completed a home health aide training and
competency evaluation program or a com-
petency evaluation program under §115.61
of this title (relating to Home Health
Aides).

(f) Nursing graduates. A person
who is a graduate of an accredited school of
nursing and who does not hold a license to
practice professional or vocational nursing
meets the training requirements for issuance
of a permit under this section; provided,
however, the date of graduation from the
nursing school must have been no earlier
than January 1 of the year immediately
preceding the year of application for a per-
mit under this section.

(1) An official application form
shall be submitted to the department by the
applicant. The applicant must meet the re-
quirements of subsection (e)(1)-(4) of this
section.

(2) The application shall be ac-
companied by the permit application fee.

(3) The applicant must include
an official transcript documenting gradua-
tion from an accredited school of nursing.

(4) The department shall ac-
knowledge receipt of the application by for-
warding to the applicant a copy of this
chapter and the department’s open book
examination.

(5) The applicant shall com-
plete the open book examination and return
it within 45 calendar days to the depart-
ment.

(6) The applicant shall complete
the department’s written examination. The
site of the examination shall be determined
by the department. Any applicant failing to
schedule and take the examination within
45 calendar days of the examination notice
may have his or her application voided.

(7) An open book or written ex-
amination shall not be retaken if the appli-
cant fails.

(8) Upon successful completion
of the two examinations, the department
will evaluate all application documents sub-
mitted by the applicant.

(9) The department shall notify
the applicant in writing of the examination
results.
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(8) Nursing students. A person who
is attending or has attended an accredited
school of nursing and who does not hold a
license to practice professional or voca-
tional nursing meets the training require-
ments for issuance of a permit under this
section if the person:

(1) attended the nursing school
no earlier than January 1 of the year inme-
diately preceding the year of application for
a permit under this section;

(2) successfully " completed
courses at the nursing school which cover
the department’s curriculum for a home
health medication aide training program;

(3) submits a statement which is
signed by the nursing school’s administrator
or other authorized individual and certifies
that the person completed the courses speci-
fied under paragraph (2) of this subsection.
The administrator is responsible for deter-
mining that the courses to which he or she
certifies cover the department’s curriculum.
The statement shall be submitted with the
person’s application for a permit under this
section; and

(4) complies with subsection
(£)(1)-(2), and (£)(4)-(9) of this section.

(h) Reciprocity. A person who
holds a valid license, registration, certifi-
cate, or permit as a home health medication
aide issued by another state whose mini-
mum standards or requirements are substan-
tially equivalent to or exceed the
requirements of this section in effect at the
time of application, may request a waiver of
the training program requirement.

(1) An official application form
shall be submitted to the department by the
graduate. The applicant must meet the re-
quirements of subsection (e)(1) -(4) of this
section,

(2) The application shall be ac-
companied by the permit application fee.

(3) The application must include
a current copy of the rules of the other state
goveming its licensing and regulation of
home health medication aides, a copy of the
legal authority (law, act, code, section, or
otherwise) for the state’s licensing program,
and a certified copy of the license or certifi-
cate by which the reciprocal permit is re-
quested.

(4) The department shall ac-
knowledge receipt of the application by for-
warding to the applicant a copy of this
chapter and of the department’s open book
examination.

(5) The department may contact
the issuing agency to verify the applicant’s
status with the agency.

(6) The applicant shall complete
the department’s open book examination

and return it within 45 calendar days to the
department.

(7) The applicant shall complete
the department’s written examination, The
site of the examination shall be determined
by the department. Any applicant failing to
schedule and take the examination within
45 calendar days of the examination notice
may have his or her application voided.

(8 An open book or written
examination shall not be retaken if the ap-
plicant fails.

(9) Upon successful completion
of the two examinations, the department
will evaluate all application documents sub-
mitted by the applicant.

(10) The department shall notify
the applicant in writing of the examination
results.

(i) Application by trainees. An ap-
plicant under subsection (e) of this section
must submit to the department, no later than
30 calendar days after enrollment in a train-
ing program, all required information and
documentation on official department
forms.

(1)  The department will not
consider an application as officially submit-
ted until the applicant submits the non-
refundable combined permit application and
examination fee payable to the Texas De-
partment of Health. The fee required by
subsection

(n) of this section must accompany
the application form.

(2) The general statement en-
rollment form shall contain the following
application material which is required of all
applicants:

(A) specific information re-
garding personal data, certain misdemeanor
and felony convictions, work experience,
education, and training;

(B) a statement that all of
the requirements in subsection (e) of this
section were met prior to the start cf the
program,

(C) a statement that the ap-
plicant understands that application fee sub-
mitted in the permit process is non-
refundable;

(D) a statement that the ap-
plicant understands that materials submitted
in the application process are not returnable;

(E) a statement that the ap-
plicant understands that it is a misdemeanor
to falsify any information submitted to the
department; and

(F) the applicant’s signature
which has been dated and notarized.

(3) A certified copy or a photo-
copy which has been notarized as a true and
exact copy of an unaltered original of the
applicant’s high school graduation diploma
or transcript or an equivalent GED diploma
or higher degree shall be submitted unless
the applicant is applying under subsection
(f) of this section.

(4) The department will send a
notice listing the additional materials re-
quired to an applicant who does not com-
plete the application in a timely manner. An
application not completed within 30 calen-
dar days after the date of the notice shall be
voided.

(5) Notice of application accep-
tance, disapproval, or deficiency shall be in
accordance with subsection (q) of this sec-
tion.

() Examination. A written exami-
nation shall be given by the department to
each applicant at a site determined by the
department.

(1) No final examination shall
be given to an applicant until the applicant
has met the requirements of subsections (e)
and (i) of this section, and if applicable,
subsections (f), (g), or (h) of this section.

(2) The applicant shall be tested
on the subjects taught in the training pro-
gram curricula and clinical experience. The
examination shall cover an applicant’s
knowledge of accurate and safe drug ther-
apy to an agency’s clients.

(3) A training program shall no-
tify the department at least four weeks prior
to its requested examination date.

(4) The department shall deter-
mine the passing grade on the examination.

(5) An applicant who fails the
examination shall be notified in writing by
the department.

(A) An applicant under sub-
section
(e) of this section may be given a
subsequent examination, without additional
payment of a fee, upon the applicant’s writ-
ten request to the department.

(B) A subsequent examina-
tion shall be completed within 45 calendar
days from the date of the failure notifica-
tion. The site of the examination shall be
determined by the department.

(C) Another examingtion
shall not be permitted if the student fails the
subsequent examination unless the student
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enrolls and successfully completes another
training program.

(6) An applicant who is unable
to attend the applicant’s scheduled examina-
tion due to unforeseen circumstances may
be given an examination at another time
without payment of an additional fee upon
the applicant’s written request o the depart-
ment. The examination shall be completed
within 45 calendar days from the date of the
originally scheduled examination. The re-
scheduled examination shall be at a site
determined by the department.

(7) An applicant, whose applica-
tion for a permit will be disapproved under
subsection (k) of this section is ineligible to
take the examination.

(k) Determination of eligibility.
The department shall receive and approve
or disapprove, all applications. Notices of
application approval, disapproval or defi-
ciency shall be in accordance with subsec-
tion (q) of this section.

(1) An application for a permit
shall be disapproved if the person has:

(A) not met the requirements
of subsections (e)-(i) of this section, if ap-
plicable;

(B) failed to pass the exami-
nation prescribed by the department as set
out in subsection (j) of this section;

(C) failed to or refused to
properly complete or submit any application
form, endorsement, or fee, or deliberately
presented false information on any form or
document required by the department;

(D) violated or conspired to
violate the statute or any provision of this
chapter; or

(E) been convicted of a fel-
ony or misdemeanor if the crime directly
relates to the ‘duties and responsibilities of a
permit holder as set out in subsection (r) of
this section.

(2) If, after review, the depart-
ment determines that the application should
not be approved, the director shall give the
applicant written notice of the reason for the
proposed decision and of the opportunity
for a formal hearing in accordance with
subsection (r) of this section.

() Permit renewal. Home health
medication aides shall comply with the fol-
lowing permit renewal requirements.

(1) When issued, a permit is
valid for one year.

(2) A permit holder must renew
the permit annually.

(3) The renewal date of a per-
mit shall be the last day of the current
permit.

(4) Each permit holder is re-
sponsible for renewing the permit before the
expiration date. Failure to receive notifica-
tion from the department prior to the expira-
tion date of the permit shall not excuse
failure to file for timely renewal.

(5) A permit holder must com-
plete a seven clock hour continuing educa-
tion program approved by the department
prior to expiration of the permit in order to
renew the permit. Continuing education
hours are required for the first renewal.

(6) The department shall deny
renewal of the permit of a permit holder
who is in violation of the statute or this
chapter at the time of application for re-
newal.

(7) Home health medication
aide permit renewal procedures are as fol-
lows.

(A) At least 30 calendar days
prior to the expiration date of a permit, the
department will send to the permit holder at
the address in the department’s records, no-
tice of the expiration date of the permit and
the amount of the renewal fee due and a
renewal form which the permit holder must
complete and return with the required re-
newal fee.

(B) The renewal form shall
include the preferred mailing address of the
permit holder and information on certain
misdemeanor and felony convictions. It
must be signed by the permit holder.

(C) The department shall is-
sue a renewal permit to a permit holder who
has met all requirements for renewal.

(D) A permit shall not be re-
newed if the permit holder does not com-
plete the required seven hour continuing
education requirement. Successful comple-
tion shall be determined by the student’s
instructor. An individual who does not meet
the continuing education requirement shall
complete a new program, application, and
examination in accordance with the require-
ments of this section.

(E) A permit shall not be re-
newed if renewal is prohibited by the Texas
Education Code, §57.491 relating to de-
faults on guaranteed student loans.

(F) If a permit holder fails to
timely renew his or her permit, because the
permit holder is or was on active duty with

the armed forces of the United States of
America serving outside the State of Texas,
the permit holder may renew the permit
pursuant to this subsection.

(1) Renewal of the permit
may be requested by the permit holder, the
permit holder’s spouse, or an individual
having power of attorney from the permit
holder. The renewal form shall include a
current address and telephone number for
the individual requesting the renewal.

(ii) Renewal may be re-
quested before or after the expiration of the
permit.

(iii) A copy of the official
orders or other official military documenta-
tion showing that the permit holder is or
was on active military duty serving outside
the State of Texas should be filed with the
department along with the renewal form,

(iv) A copy of the power
of attorney from the permit holder shall be
filed with the department along with the
renewal form if the individual having the
power of attorney executes any of the docu-
ments required in this subsection.

(v) A permit holder re-
newing under this subsection shall pay the
applicable renewal fee.

(vi) A permit holder is
not authorized to act as a home health medi-
cation aide after the expiration of the permit
unless and until the permit holder actually
renews the permit.

(vii) A permit holder re-
newing under this subsection shall not be
required to submit any continuing education
hours.

(8) A person whose permit has
expired for not more than two years may
renew the permit by submitting to the de-
partment:

(A) the permit renewal form;
(l?;) all accrued renewal fees;

(C) proof of having earned,
during the expired period, seven hours in an
approved continuing education program for
each year or part of a year that the permit
has been expired; and

(D) proof of having earned,
prior to expiration of the permit, seven
hours in an approved continuing education
program as required in subsection (1)(5) of
this section.

(9) A permit that is not renewed
during the two years after expiration may
not be renewed.
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_ (10) Notices of permit renewal
approval, disapproval, or deficiency shall be
in accordance with subsection (q) of this
section (relating to Processing Procedures).

(m) Changes.

(1) Notification of changes shall
be reported to the department within 30
calendar days after a change of address or
name.

(2) The department will replace
a lost, damaged, or destroyed permit upon
receipt of a completed duplicatc permit re-
quest form and permit replacement fee.

(n) Fees.

(1) The schedule of fees is as
follows:

(A) combined permit appli-
cation and examination fee--$25;

(B) renewal fee-$15; and

© permit  replacement

fee-$5.00.
(2) All fees are nonrefundable.

(3) _An applicant whose personal
check for the combined permit application
and examination fee is not honored by the
financial institution may reinstate the appli-
cation by remitting to the department a
money order or cashier’s check for the
amount within 30 calendar days of the date
of the applicant’s receipt of the depart-
ment’s notice. An application will be con-
sidered incomplete until the fee has been
received and cleared through the appropri-
ate financial institution.

(4) A permit holder whose per-
sonal check for the renewal fee is not hon-
ored by the financial institution shall remit
to the department a money order or ca-
shier’s check within 30 calendar days of the
date of the licensee’s receipt of the depart-
ment’s notice. If proper payment is not
received, the permit shall not be renewed. If
a renewal card has already been issued, it
shall be voided.

(o)  Training program require-
ments,

(1) An educational institution
accredited by the Texas Education Agency
or Texas Higher Education Coordinating
Board which desires to offer a training pro-
gram shall file an application for approval
on an official form. Programs sponsored by
state agencies for the training and
preparation of its own employees are ex-
empt from the accreditation requirement.
An approved institution may offer the train-
ing program and a continuing education
program.

(A) All signatures on official
forms and supporting documentation must
be originals.

(B) The application shall in-
clude:

(i) tie anticipated dates of
the program;

(ii) the location(s) of the
classroom course(s);

(iii) the name of the coor-
dinator of the program;

(iv) a list of instructors
and any other person responsible for the
conduct of the program. The list must in-
clude addresses and telephone numbers for
each instructor; and

(v) an outline of the pro-
gram content and curriculum if the curricu-
lum covers more than the department’s
established curricula.

(C) The department may
conduct an inspection of the classroom site.

(D) Notice of approval or
proposed disapproval of the application will
be given to the program within 30 calendar
days of the receipt of a complete applica-
tion. If the application is proposed to be
disapproved due to noncompliance with the
requirements of the statute or of this chapter
the reasons for disapproval shall be given in
the notice.

(B) An applicant may request
a hearing on a proposed disapproval in writ-
ing within ten calendar days of receipt of
the notice of the proposed disapproval. The
hearing shall be in accordance with subsec-
tion (r) of this section and the Administra-
tive Procedure Act, Texas Government
Code, Chapter 2001. If no request is made,
the applicant is deemed to have waived the
opportunity for a hearing, and the proposed
action may be taken.

(2) The program shall include,
but shall not be limited to, the following
instruction and training:

(A) procedures for
preparation and administration of medica-
tions;

(B)  responsibility, control,
accountability, storage, and safeguarding of
tnedications;

(C) use of reference material;

(D) documentation of medi-
cations in the client’s clinical records, in-
cluding PRN medications;

(E) minimum licensing stan-
dards for agencies covering pharmaceutical
service, nursing service, and clinical re-
cords;

(F) federal and state certifi-
cation standards for participation under the
Social Security Act, Title XVIII (Medicare)
pertaining to pharmaceutical service, nurs-
ing service, and clinical records;

(G) lines of authority in the
agency, including agency personnel who are
immediate supervisors;

(H) responsibilities and lia-
bilities associated with the administration
and safeguarding of medications;

(D allowable and prohibited
practices of permit holders in the adminis-
tration of medication;

()  drug reactions and side
effects of medications commonly adminis-
tered to home health clients;

(K) instruction on universal
precautions; and

(L) the provisions of this
chapter.

(3) The program shall consist of
140 hours: 100 hours of classroom instruc-
tion and training, 20 hours of return skills
demonstration laboratory, ten hours of clini-
cal experience including clinical observa-
tion and skills demonstration under the
supervision of & registered nurse in an
agency, and ten more hours in the return
skills demonstration laboratory in the pre-
ceding order. A classroom or laboratory
hour shall constitute 50 clock minutes of
actual classroom or laboratory time.

(A) Class time shall not ex-
ceed four hours in a 24-hour period.

(B) The completion date of
the program shall be a minimum of 60
caléndar days and a maximum of 180 calen-
dar days from the starting date of the pro-
gram,

(C) Each program shall fol-
low the curricula established by the depart-
ment.

(4) At least seven calendar days
prior to the commencement of each pro-
gram, the coordinator shall notify the de-
partment in writing of the starting date, the
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ending date, the daily hours of the program,
and the projected number of students.

(5) A change in any information
presented by the program in an approved
application including, but not limited to,
location, instructorship, and content must be
approved by the department prior to the
program’s effective date of the change.

(6) The program instructors of
the classroom hours shall be a registered
nurse and registered pharmacist,

(A) The nurse instructor
shall have a minimum of two years of full-
time experience in caring for the elderly,
chronically ill, or pediatric clients or been
employed full time for a minimum of two
years with a home and community support
services agency. An instructor in a school
of nursing may request a waiver of the
axperience requirement.

(B) The phermacist instruc-
tor shall have a minimum of one year of
experience and be currently employed as a
pharmacist.

(7) The coordinator shall pro-
vide clearly defined and written policies
regarding each student’s clinical experience
to the student, the administrator, and the
director of nursing of the agency used for
the clinical experience.

(A) The clinical experience
shall be counted only when the student is
observing or involved in functions involv-
ing medication administration and under the
direct, contact supervision of a registered
nurse.

(B) The coordinator shall be
responsible for final evaluation of the stu-
dent's clinical experience.

(8) Each program shall issue to
each student, upon successful completion of
the program, a certificate of completion,
which shall include the program’s name, the
student’s name, the date of completion, and
the signature of the program coordinator.

(9) Each program shall inform
the department of the satisfactory comple-
tion for each student within 15 calendar
days of completion of the course. The offi-
cial department class roster form shall be
used and signed by the coordinator.

(p) Continuing education, The con-
tinuing education training program is as
follows:

(1) The program shall consist of

at least seven clock hours of classroom
instruction.

(2) The instructor shall meet the
requirements in subsection (0)(6) of this
section,

(3) Each program shall follow
the curricula established by the department,

(4) Each program shall inform
the department of the name of cach permit
holder who completes the course within 15
calendar days. The official department class
roster form shall be used and signed by the
coordinator.

(@ Processing procedures. The de-
partment shall comply with the following
procedures in processing applications of
home health medication aide permits and
renewal of permits.

(1) The following periods of
time shall apply from the date of receipt of
an application until the date of issuance of a
written notice that the application is com-
plete and accepted for filing or that the
application is deficient and additional spe-
cific information is required. A written no-
tice stating that the application has been
approved may be sent in lieu of the notice
of acceptance of a complete application.
The time periods are as follows:

(A) letter of acceptance of an
application for a home health medication
aide permit-14 working days; and

(B) letter of application or
renewal deficiency-14 working days.

(2) The following periods of
time shall apply from the receipt of the last
item necessary to complete the application
until the date of issuance of written notice
approving or denying the application. The
time periods for denial include notification
of proposed decision and of the opportunity,
if required, to show compliance with the
law and of the opportunity for a formal
hearing. An application is not considered
complete until the required documentation
and fee have been submitted by the appli-
cant. The time periods are as follows:

(A) the issuance of an initial
permit-90 days;

(B) the letter of denial for a
permit-90 days; and

(C) the issuance of a re-
newal permit-20 days.

(3) In the event an application is
not processed in the time period stated in
paragraphs (1) and (2) of this subsection,
the applicant has the right to request reim-
bursement of all fees paid in that particular
application process. Request for reimburse-
ment shall be made to the director of the
Home Health Medication Aide Permit Pro-
gram. If the director of the Home Health
Medication Aide Permit Program does not

agree thut the time period has been violated
or finds that good cause existed for exceed-
ing the time period, the request will be
denied.

(4) Good cause for exceeding
the time period is considered to exist if the
number of applications for initial home
health medication aide permits and renewal
permits exceeds by 15% or more the num-
ber of applications processed in the same
calendar quarter of the preceding year; an-
other public or private entity relied upon by
the department in the application process
caused the delay; or any other condition
exists giving the department good cause for
exceeding the time period.

(5) If a request for reimburse-
ment under paragraph (3) of this subsection
is denied by the director of the Home
Health Medication Aide Permit Program,
the applicant may appeal to the commis-
sioner of the department for a timely resolu-
tion of any dispute arising from a violation
of the time periods. The applicant shall give
written notice to the commissioner at the
address of the department that he or she
requests full reimbursement of all fees paid
because his or her application was not pro-
cessed within the applicable time period.
The director of the Home Health Medica-
tion Aide Permit Program shall submit a
written report of the facts related to the
processing of the application and of any
good cause for exceeding the applicable
time period. The commissioner shall pro-
vide writtenr notice of the commissioner’s
decision to the applicant and the director of
the Home Health Medication Aide Permit
Program. An appeal shall be decided in the
applicant’s favor if the applicable time
period was exceeded and good cause was
not established. If the appeal is decided in
favor of the applicant, full reimbursement
of all fees paid in that particular application
process shall be made.

(6) The time periods for cca-
tested cases related to the denial of initial
home health medication aide permits or re-
newal permits are not included within the
time periods stated in this subsection. The
time period for conducting a contested case
hearing runs from the date the department
receives a written request for a hearing and
ends when the decision of the department is
final and appealable. A hearing may be
completed within one to four months, but
may extend for a longer period of time
depending on the particular circumstances
of the hearing.

() Denial, suspension, or revoca-
tion,

(1) The department may deny,
suspend, emergency suspend, or revoke a
permit or program approval if the permit
holder or program fails to comply with any
provision of the statute or this chapter.
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(2) The department may also
take action under paragraph (1) of this sub-
section for fraud, misrepresentation, or con-
cealment of material fact on any documents
required to be submitted to the department
or required to be maintained or complied by
the permit holder or program pursuant to
this chapter.

(3) The department may sus-
pend or revoke an existing permit or pro-
gram approval or disqualify a person from
receiving a permit or program approval be-
cause of a person’s conviction of a felony
or misdemeanor if the crime directly relates
to the duties and responsibilities of a home
health medication aide or training program.
In determining whether a conviction di-
rectly relates, the department shall consider
the elements set forth in §115.52(c) of this
title (relating to License Denial, Suspen-
sion, or Revocations).

(4) If the department proposes
to deny, suspend, or revoke a home health
medication aide permit or to rescind a home
health medicadon aide program approval,
the director shall notify the permit holder or
home health medication aide program by
certified mail, return receipt requested, of
the reasons for the proposed action and
offer the permit holder or home health med-
ication aide program an opportunity for a
hearing.

(A) The permit holder or
home health medication aide program must
request a hearing within 30 calendar days of
receipt of the notice. Receipt of notice is
presumed to occur on the tenth day after the
notice is mailed to the last address known to
the department unless another date is re-
flected on a United States Postal Service
return receipt.

(B) The request must be in
writing and submitted to the Director,
Health Facility Licensure and Certification
Division, Texas Department of Health,
1100 West 49th Street, Austin, Texas
78756.

(C) If the permit holder or
home health medication aide program does
not request a hearing, in writing, within 30
calendar days of receipt of the notice, the
permit holder or home health medication
aide program is deemed to have waived the
opportunity for a hearing and the proposed
action shall be taken.

(5) The department may sus-
pend a permit to be effective immediately
when the health and safety of persons are
threatened. The department shall notify the
permit holder of the emergency action by
certified mail, return receipt requested, or
personal delivery of the notice and of the
effective date of the suspension and the

opportunity for the permit holder to request
a hearing,

(6) All hearings shall be con-
ducted pursuant to the Administrative Pro-
cedure Act, Texas Government Code,
Chapter 2001, and the department’s formal
hearing procedures in Chapter 1 of this title
(relating to the Texas Board of Health).

(7) If the permit holder or pro-
gram fails to appear or be represented at the
scheduled hearing, the permit holder or pro-
gram has waived the right to a hearing and
the proposed action shall be taken.

(8) If the department suspends
a home health medication aide permit, the
suspension shall remain in effect until the
department determines that the reason for
suspension no longer exists. The department
shall investigate prior to making a determi-
nation,

~

(A) During the time of sus-
pension, the suspended permit holder shall
return his or her permit to the department.

(B) If a suspension overlaps
a renewal date, the suspended permit holder
may comply with the renewal procedures in
this chapter; however, the department may
not renew the permit until the department
determines that the reason for suspension no
longer exists.

9) If the department revokes or
does not renew a permit, a person may
reapply for a permit by complying with the
requirements and procedures in this chapter
at the time of reapplication,

(A) The department may re-
fuse to issue a permit if the reason for
revocation or non-renewal continues to ex-
ist.

(B) Upon revocation or non-
renewal, a permit holder shail return the
license or permit to the department.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332870 Susan K. Steeg
General Counsel
Texas Depatment of

Health
Proposed date of adoption: April 22, 1994
For further information, please call:(512)
834-6650

¢ ¢ ¢

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter H. Designation as
Single Portal Authority

* 25 TAC §§401.501-401.511

(Editor’s note. The text of the following sections
proposed for repeal will not be published. The
sections may be examined 1n the offices of the
Texas Department of Mental Health and Mental
Retardation or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) proposes the
repeal of §401.501-401.511 concerning the
designation of single portal authorities.

Senate Bill 160 of the 73rd Texas Legislature
deleted the requirement for a Single Portal
Review Committee, but retained the concept
of single portal. The procedure for designat-
ing a mental health authority as a single por-
fal authority has been included in the
proposal of Chapter 402, Subchapter A of this
title, concerning admissions, transfers, ab-
sences, and discharges-mental health facili-
ties, which was published in the November 9,
1993, issue of the Texas Register.

Leilani Rose, director, Office of Bucget and
Fiscal Service, has determined that there will
be no fiscal implications for state or local
government. There is no anticipated cost to
small businesses as a result of administering
the repeal as proposed. There is no antici-
pated local economic impact.

Steven Shon, M.D., deputy commissioner for
mental health services, has determined that
the public benefit is the compliance with state
law. There is no anticipated cost to persons
required to comply with the repeal as pro-
posed.

Comments on the proposal may be submitted
fo Linda Logan, Director, Policy Develop-
ment, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of
publication.

The repeals are proposed under the Texas
Health and Safety Code, Title 7, §532.015,
which provides the Texas Board of Mental
Health and Mental Retardation with
rulemaking powers.

§401.501. Purpose.

§401.502. Application.
§401.503. Definitions.
§401.504. Application Process.

§401.505. Requirements for Designation.
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§401.506. Reporting Requirements.

§401.507. Denial, Suspension, or Revoca-
tion of Designation.

§401.508. Commitments and Transfers of
Clients Involving Single Portal Awthorities.

§401.509. Emergency Admission to a De-
partmental Facility.

§401.510. Distribution.

§401.511. References.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on November 30,
1993. ¢

TRD-9332825 Ann K. Utley

Chaiman

Texas Board of Mental
Health and Mental

Retardation

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
206-4670

¢ ¢ ¢
Chapter 409. Medicaid
Programs

Subchapter E. Home and
Community-based Waiver
Services-OBRA

e 25 TAC §§409.156,
409.166-409.173

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) proposes
amendments to §409.156, and §409.166, and
new §§409.167-409.172, concerning home
and community-based services~-OBRA (HCS-
0). The amendments and new sections were
adopted on an emergency basis in the Sep-
tember 17, 1993, issue of the Texas Register
(18 TexReg 6276). An amendment to §409.
153 which was incomectly included in the
emergency adoption is not a part of this pro-
posal. A correction appeared in the Novem-
ber 19, 1993, issue of the Texas Register (18
TexReg 8624). The proposed sections would
affect Texas Civil Stalutes, Article 4413(502)
§16.

The purpose of the amendments is to update
client eligibilty criteria, financial eligibility cri-
teria, and spousal impcverishment provisions
consistent with the provisions of the waiver;
with the cumrent Appropriation Act, Rider 14,
Code of Federal Regulations, Parl 441,
§441.13, which requires the depariment to
maximize collection of federal funds; and with
the spousal impoverishment provisions of the

Sacial Security Act, §1924, and as specified
in the Medicaid State Plan.

The subchapter being amended and ex-
panded with new sections is part of a number
of rules transferred from the Departmert of
Human Services (TDHS) to the Texas De-
partment of Mental Health and Mental Retar-
dation effective October 1, 1993. The
amendmenis and new sections have been
approved by the Medical Care Advisory Com-
mittee.

The Medicaid HCS-O program serves per-
sons with menal retardation and/or related
conditions who have been determined
through the Annual Resident Review (ARR)
process to require specialized services and
be inappropriately residing in nursing facili-
ties. Corrective action and provider sanctions
are being proposed to clarify when provider
sanctions are implemented and/or when pro-
vider on-site follow-up visits will occur before
those required concurrently with the recertifi-
cation review.

The provisions of the new sections for HCS-O
are identical to those cumently used for cor-
rective action and provider sanctions in the
Home and Community-based Services (HCS)
program.

Leilani Rose, director, Office of Financial Ser-
vices, has determined that there will be no
significant fiscal implications to state or local
government for each year of the first five-year
period that the sections as proposed will be in
effect.

Karen Hale, director, Planning and Policy De-
velopment, has determined the public benefit
is the adoption of rules which implement pro-
visions of federal law and regulations and
which provide protection and cormective ac-
tions for persons with disabilities receiving
services through the HCS-O program. There
is no significant cost to persons who are
required to comply with the sections as pro-
posed.

Wiritten comments on the proposal may be
sent to Linda Logan, Director, Policy Devel-
opment, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668, within 30 days of
publication.

The amendments and new sections are pro-
posed under the Health and Safety Code,
Title 7, §532.015(a), which provides the
Texas Mental Health and Mental Retardation
Board with rulemaking powers; and under the
provisions of Texas Civil Statutes, Article
4413(502) §16, which provide the Texas
Health and Human Services Commission
with the authority to administer federal medi-
cal assistance funds.

§409.156. Financial Eligibility Criteria.

(a) To be determined financially el-
igible by the Texas Department of Human
Services (TDHS) for home and community-
based services through this waiver program,
an applicant must:

(1)-(4) (No change.)

(5) be an individual under 19
years of age for whom the Texas Depart-
ment of Protective and Regulatory Services

(PRS) assumes financial responsibility, in
whole or in part (not to exceed Level I
foster care payment), and who is being
cared for in:

(A) (No change.)

(B) a family foster home
which is licensed or certified and supervised
by a licensed public or privete nonprofit
child placing agency. [or]

[(C) a private nonprofit child
care institution licensed by PRS; or]

(6) (No change.)

§409.166. Spousal Impoverishment Provi-
sions.

(a)-(b) (No change.)

[(c) To determine the amount of the
recipient’s income applicable to payment,
TDHS uses the same methodology as if the
recipient were residing in an institution, ex-
cept that the personal needs allowance is
equal to the institutional cap.]

§409.167. Corrective Action and Provider
Sanction. The guidelines specified in
§§409.168-409.173 of this title (relating to
Hazards to Health, Safety and Welfare;
Level I Action; Level II Action; Level I
Action; Unannounced or Intermittent Re-
view Visits; and Discretionary Certification
Sanctions) are used by the Texas Depart-
ment of Mental Health and Mental Retarda-
tion (TXMHMR) Home and Community-
Based Services-OBRA (HCS-O) program
review teams and the TXMHMR HCS pro-
gram coordination office to determine the
need for provider sanctions and/or provider
on-site follow-up review visits that occur
before those required concurrently with the
recertification review. Current certification
review corrective action plans required from
the provider and related timelines that are
referenced in the HCS-O Program Provider
Manual remain in effect, if applicable.

§409.168. Hazards to Health, Safety and
Welfare. Hazards to health, safety and
welfare are any conditions that the review
team determines will result in life threaten-
ing harm, permanent injury, or death of the
individual within 48 hours. These items are
designated as such in the Home and
Community-Based Services-OBRA certifi-
cation review report. If the items are cor-
rected during the review visit, the
corrections will also be designated in the
report.

(1) Immediate Corrective Ac-
tion. Findings determined to be hazards to
health, safety and welfare must be corrected
before the exit conference of the respective
review visit.
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(2) Sanction. If the provider
does not correct the hazards to health,
safety and welfare:

(A) the provider must not be
certified, continue certification, or be recer-
tified; and

(B) the Texas Department of
Mental Health and Mental retardation
(TXMHMR) coordinates de~elopment of al-
ternative services for people enrolled in the
provider’s program, as appropriate.

§409.169. Level I Action.

(a' Determination. Level I action
results ..

(1) 12 or more items of non-
compliance from the sections of the Con-
sumer  Principles for  Evidentiary
Certification listed below remain uncor-
rected at the time of the exit conference:

(A) Service Delivery (Sec-
tion C);

(B) Interdisciplinary
Operations (Section D);

Team

(C)  Personnel Operations
(Section F);

(D) Quality Assurance (Sec-
tion G) ; or

(2) more than seven of the re-
maining uncorrected principles are the same
principles which were cited and corrected
during the previous review visit. These un-
corrected principles are called "Repeat
Items.”

(b) Corrective Action. The pro-
vider must complete corrective action
within 30 calendar days from the date of the
exit conference. The Texas Department of
Mental Health and Mental Retardation
(TXMHMR) must complete an on-site
follow-up review within 15 calendar days
following the 30th day.

(c) Vendor Hold. If the provider

does not correct all remaining items of non-
compliance during the first follow-up visit,
vendor hold is implemented. The vendor
hold is effective for up to 60 calendar days.

(1) The Home and Commaunity-
Based Services (HCS) program coordina-
tion office recommends to the Texas De-
partment of Human Services (TDHS) that
provider reimbursement be suspended until
corrective actions are completed.

(29 TXMHMR completes a sec-
ond follow-up review visit between 30 and

45 calendar days from the date the vendor
hold was implemented.

(3) If the provider corrects all
items of noncompliance during the second
follow-up visit, the vendor hold is removed
effective the date of the exit conference of
the visit.

(d) Denial of Certification. Denial
of certification results if the provider does
not fully correct all items of noncompliance
within 60 calendar days of the establish-
ment of vendor hold, as determined by the
second follow-up visit by TXMHMR. The
HCE program coordination office does not
certify the provider and recommends to the
appropriate state authority that contract can-
cellation action be initiated.

§409.170. Level Il Action.

(a) Determination. Level II action
results if:

(1) eight, nine, ten, or eleven
items of noncompliance from the sections
of the Consumer Principles for Evidentiary
Certification listed in subparagraphs (A)-
(D) of this paragraph remain uncorrccted at
the time of the exit conference:

(A) Service Delivery (Sec-
tion C);

(B) Interdisciplinary Team
Operations (Section D);

(C) Personnel
(Section F);

Operations

(D) Quality Assurance (Sec-
tion G); or

(2) four, five, six, or seven of
the remaining uncorrected principles are the
same principles which were cited and cor-
rected during the previous review visit.
These uncorrected principles are called “Re-
peat Items.”

(b) Corrective Action. The provider
must complete corrective action within 45
calendar days from the date of the exit
conference. The Texas Department of Men-
tal Health and Mental Retardation
(TXMHMR) must complete an on-site
follow-up review within 15 calendar days
following the 45th day.

(¢) Second Follow-up Visit.
TXMHMR conducts a second follow-up
visit if items of noncompliance remain un-
corrected after completion of the first
follow-up visit.

(1) The provider must complete
corrective action for the remaining items of
noncompliance within 30 calendar days
from the date of the exit conference of the
first follow-up review.

(2) TXMHMR must complete
the second follow-up visit within 15 calen-
dar days following the 30th day.

(d) Vendor Hold. If the provider
does not correct all remaining items of non-
compliance during the second follow-up
visit, vendor hold is implemented. The ven-
dor hold is effective for up to 60 calendar
days.

(1) The Home and Community-
Based Services (HCS) program coordina-
tion office recommends to the Texas De-
partment of Human Services (TDHS) that
provider reimbursement be suspended until
corrective actions are completed.

(2) TXMHMR completes a third
follow-up review visit between 30 and 45
calendar days from the date the vendor hold
was implemented.

(3) If the provider corrects all
items of noncompliance during the third
follow-up visit, the vendor hold is removed
effective the date of the exit conference of
the visit.

(d) Denial of Certification. Denial
of certification results if the provider does
not fully correct all items of noncompliance
within 60 calendar days of the establish-
ment of vendor hold, as determined by the
third follow-up visit by TXMHMR. The
HCS program coordination office does not
certify the provider and recommends to the
appropriate state authority that contract can-
cellation action be initiated.

§409.171. Level Il Action.

(a) Determination. Level III action
results if more than 12 items of noncompli-
ance from the sections of the Consumer
Principles for Evidentiary Certification
listed below remain uncorrected at the time
of the exit conference:

(1) Mission, Development, and
Philosophy of Program Operations Section
(A

(2) Consumer Rights (Section
B); or

(3) Denials and Service Termi-
nations (Section E).

(b) Corrective Action with Techni-
cal Assistance.

(1) The provider must complete
corrective action within 60 calendar days
from the date of the exit conference.

(2) Formal technical assistance
to correct items of noncompliance may be:

(A) given by the Home and
Community-Based Services program coor-
dination office during the visit, or

¢ Proposed Sections
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(B) scheduled by the Texas
Department of Mental Health and Mental
Retardation within 90 days from the date of
the exit conference.

§409.172. Unannounced or Intermittent Re-
view Visits.

(a) Determination.

(1) Unannounced or intermittent
review visits may occur at any time, with or
without prior notice to the provider, at the
discretion of the Home and Community-
Based Services (HCS) Program Coordina-
tion office.

(2) Unannounced or intermittent
review visits must have the prior approval
of the Texas Department of Mental Health
and Mental Retardation HCS director for
provider services.

(3) Before leaving an on-site
certification visit, the HCS-O review team
must ensure that no items of noncompliance
remain that suggest:

(A) except for appealing, the
HCS-O provider is unwilling to comply
with the findings;

(B) there is a likelihood that
a hazard will occur at a later date, as the
result of the remaining items of noncompli-
_ance;, or

(C) pervasive patterns of
noncompliance exist that indicate a hazard
may occur before the next scheduled or
indicated follow-up visit, as a direct result
of the remaining items of noncompliance.

(1) Pervasiveness is not a
prime factor in determining whether a haz-
ardous condition exists because noncompli-
ance can be isolated or widespread.

(ii) Pervasiveness can in-
dicate how difficult the noncompliance
items can be for the HCS-O provider to
correct and if an intermittent or un-
announced review (on-site or desk review)
is needed before the scheduled and/or indi-
cated follow-up visits.

(b) Corrective Action and Sanc-
tions. Corrective action and sanctions im-
posed as a result of unannounced or
intermittent review visits may include any
of those listed in §409.168 of this title
(relating to Hazards to Health, Safety and
Welfare; Level I Action; Level I Action;
and Level Il Action).

§409.173. Discretionary Certification Sanc-
tions.

(a) Sanctions  specified in
§§409.167-409.172 of this title (relating to

Corrective Action and Provider Sanction;
Hazards to Health, Safety and Welfare;
Level I Action; Level II Action; Level I
Action; and Unannounced or Intermittent
Review Visits) may be applied on a discre-
tionary basis if the uncorrected items of
noncompliance cited during a review visit
are of such substantial magnitude or perva-
sive extent to warrant actions that do not
fall under the sanctions listed in this sec-
tion.

(b) Discretionary certification sanc-
tions require consultation with, and prior
approval of, the Home and Community-
Based Services director for provider ser-
vices.

(c) Discretionary  certification
sanctions may consist of any actions speci-
fied in §§409.167-409.172 of this title (re-
lating to Corrective Action and Provider
Sanction; Hazards to Health, Safety and
Welfare; Level I Action; Level II Action;
Level OI Action; and Unannounced or In-
termittent Review Visits).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 22,
1993.

TRD-9332824 Ann K. Utley

Chairman

Texas Board of Mental
Health and Mental
Retardation

Earliest possible date of adoption: January 7,
1994

For {urther information, please call: (512)
465-4516

¢ ¢ ¢
TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 1. General
Administration

Subchapter C. Maintenance
Taxes

» 28 TAC §1.414

The Texas Department of Insurance will con-
sider at a public hearing under Docket Num-
ber 2077 the proposed new §1.414,
concerning assessment of maintenance taxes
for payment for 1994. The public hearing will
be held on January 4, 1994, at 9:00 a.m. in
Room 100 of the Texas Department of Insur-
ance Building located at 333 Guadalupe
Street, Austin. The section is proposed to
provide a method of assessment and record
the rates of assessment -for maintenance
taxes for 1994 on the basis of gross premium
receipts for calendar year 1993 or on some
other statutorily designated basis. Section
1.414 sets rates of assessment and applies

those rates to life, accident, and health insur-
ance; molor vehicle insurance; casualty insur-
ance, and fidelity, guaranty and surety bonds;
fire insurance and allied lines, including in-
land marine; workers' compensation insur-
ance; litle insurance; health maintenance
organizations; third parly administralors; and
corporations issuing prepaid legal services
contracts. Maintenance tax rates have in-
creased above 1992 levels for all lines of
insurance except for life, accident, and health
insurance; third party administrators; and pre-
paid legal services. Rate increases for other
lines of inswance are necessary due to a
combination of declining revenues and in-
creasing costs. The agency experienced a
revenue deficit of several million dollars dur-
ing fiscal year 1992 due primarily to a decline
in taxable premium volumes. The agency
also projects several million dollars in new
funding needs for fiscal year 1993.

Michael Davis, director of accounting for the
department, has determined that for the first
five-year period the section is in effect there
will be no fiscal implications for local govern-
ment as a result of enforcing or administering
the section, and there will be no effect on
local employment or local economy. The an-
ticipated fiscal impact on state government is
estimated income of $51,620,050 1o the
slate’s general revenue fund.

Mr. Davis also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be facilitation in
the collection of maintenance tax assess-
ments. Based on a cost-per-hour of labor
basis, the cost of compliance for small
businesses affected by the proposed section
shouid be the same as the cost of compliance
for large businesses. Actual reasonable costs
for processing and administration may vary
among persons required to comply with this
proposed section, but should not exceed
5.0% of the amount assessed.

Comments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposed section in the Texas Register
to Linda K. von Quintus-Dorn, Chiet Clerk,
Mail Code #113-2A, Texas Depariment of
Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the com-
ments shoukd be submitted to Michael Davis,
Direclor of Accounting, Mail Code #108-3A,
Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The new section is proposed under the Insur-
ance Code, Articles 4.17, 5.12, 5.24, 5.49,
5.68, 9.46, 21.07-6, §§21, 23.08, and 1.03A,
and the Texas Health Maintenance Organiza-
tion Acl, Article 20A.33, which provide autho-
rization for the Texas Department of
Insurance to assess maintenance taxes for
the lines of insurance and related activities
specified in new §1. 414. The Insurance
Code, Article 4.17 establishes a maintenance
tax based on insurance premiums for life,
accident, and health coverage. Aricle 5.12
establishes a maintenance tax based on in-
suwance premiums for motor vehicle cover-
age. Article 5.24 establishes a maintenance
tax based on insurance premiums for casu-
alty insurance and fidelty, guaranty and
surety bonds coverage. Aricle 5.49
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establishes a maintenance tax based on in-
surance premiums for fire and allied lines
coverage, including inland marine. Aricle
5.68 establishe a maintenance tax based on
insurance premiums for workers’ compensa-
tion coverage. Articke 9.46 establishes a
maintenance tax based on insurance premi-
ums for tille coverage. Article 21.07-6, §21
establishes a maintenance tax based on the
gross amount of administrative or service
fees for thid party administrators. Article
23.08 establishes a maintenance tax based
on gross revenue of corporations issuing pre-
paid legal service contracts. The Texas
Health Maintenance Organization Act, §33
(codified at the Insurance Code, Aricle
20A.33), provides authorization for the Texas
Depariment of Insurance to assess mainte-
nance taxes for the lines of insurance and
related activities specified in proposed
§1.414. Article 1.03A authorizes the commis-
sioner of insurance to adopt rules and regula-
tions for the conduct and execution of the
duties and functions of the department as
authorized by stalute.

The following articles of the Insurance Code
are affected by this rule: Aricles 4.17, 5.12,
5.24, 5.49, 5.68, 9.46, 21.u7-6, §§21, 21.46,
21.54, and 23.08; and the Texas Health Main-
tenance Organization Act, §33 (ccdified at
Article 20A.33).

§1.414. Assessment of Maintenance Tax,
1994.

(a) The following rates for mainte-
nance taxes are assessed on gross premiums
of insurers for the calendar year 1993 for
the lines of insurance specified as delin-
eated in this section:

(1) for motor vehicle insurance,
pursuant to the Insurance Code, Article
5.12, the rate is .069 of 1.0%;

(2) for casualty insurance, and
fidelity, guaranty and surety bonds,
pursuant to the Insurance Code, Article
5.24, the rate is .295 of 1.0%;

(3) for fire insurance and allied
lines, including inland marine, pursuant to
the Insurance Code, Article 5.49, the rate is
606 of 1.0%;

(4) for workers’ compensation
insurance, pursuant to the Insurance Code,
Article 5.68, the rate is .386 of 1.0%; and

(5) for title insurance, pursuant
to the Insurance Code, Article 9.46, the rate
is .187 of 1.0%.

(b) The rate for the maintenance tax
to be assessed on gross premiums for the
calendar year 1993 for life, health, and acci-
dent insurance, pursuant to the Insurance
Code, Article 4.17, is .040 of 1.0%.

(c) The following rates for mainte-
nance taxes are assessed for the calendar
year 1993 for the entities specified:

(1) for health maintenance orga-
nizations, pursuant to the Texas Health

Maintenance Organization Act, §33 (codi-
fied at the Insurance Code, Article 20A.33),
the rate is $.62 per enrollee for single ser-
vice health maintenance organizations and
$1.23 per enrollee for multi-service health
maintenance organizations;

(2) for third party administra-
tors, pursuant to the Insurance Code, Article
21.07-6, §21, the rate is .222 of 1.0% of the
correctly reported gross amount of adminis-
trative or service fees; and

(3) for corporations issuing pre-
paid legal service contracts, pursuant to the
Insurance Code, Article 23.08, the rate is
1.0% of correctly reported gross revenues.

(d) The taxes assessed under sub-
sections (a)-(c) of this section shall be pay-
able and due to the Comptroller of Public
Accounts, Austin, Texas 78774-0100, on
March 1, 1994,

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on December 1,
1993.

TRD-9332879 Linda von Quintus-Dorn
Chiet Clerk
Texas Department of

insurance

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
463-2765

L4 ¢ ¢
* 28 TAC §1415

The Texas Department of Insurance will con-
sider at a public hearing under Docket Num-
ber 2078 the proposed ngw 28 TAC §1.415,
concerning assessment of a maintenance tax
surcharge which will be used to service the
bond debt for the Texas Workers’ Compensa-
tion Insurance Fund. The public hearing will
be held on January 4, 1994, at 9:00 a.m. in
Room 100 of the Texas Department of insur-
ance Building located at 333 Guadalupe
Street, Auslin. The section is proposed to
provide a method of assessment and record
the rate of assessment for taxes due in 1994
on the basis of gross premium receipts for
calendar year 1993. The Texas Workers’
Compensation Commission annually
establishes and certifies to the comptroller of
public accounts the rate of assessment for
the maintenance taxes which are authorized
to pay the cost of administering the Texas
Workers’ Compensation Act. The commis-
sioner of insurance increases the Texas
Workers’ Compensation Commission tax rate
to a rate suificient to pay ail debt service on
the bonds issued on behalf of the Texas
Workers’ Compensation Insurance Fund,
subject to the maximum rate established by
Texas Civil Statutes, Article 8308-2.22. The
proposed section sets a rate of assessment
which applies to workers' compensation in-
surance companies. Timely and accurate

payment of maintenance taxes is necessary
for support of regulatory functions.

Michael Davis, director of accounting for the
department, has determined that for the first
five-year period the section is in effect there
will be no fiscal implications for local govern-
ment as a result of enforcing or administering
the section, and there will be no effect on
local employment or the local economy. The
anticipated fiscal impact on state government
is estimated income of $33,066,324 gener-
ated from the mainenance tax surcharge
which will be used to pay bond debt service
for $300 million in bonds issued in 1991 by
the Texas Public Finance Authority on behalf
of the Texas Workers’ Compensation Insur-
ance Fund.

Mr. Davis also has determined that for each
year of the first five years the section is in
elfect the public benefit anticipated as a result
of enforcing the section will be the facilitation
in the collection of a maintenance tax sur-
charge assessment for the Texas Workers'
Compensation Insurance Fund. Based on a
cost-per-hour of labor basis, the cost of com-
pliance for small businesses affected by the
proposed section should be the same as the
cost of compliance for large businesses. Ac-
tual reasonable costs for processing and ad-
ministration may vary among persons
required to comply with this proposed section,
but should not exceed 5.0% of the amount
assessed.

Comments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposed section in the Texas Register
fo Linda K. von Quintus-Dorn, Chief Clerk,
Mail Code #113-2A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the com-
ments should be submitted to Michael Davis,
Director of Accounting, Mail Code #108-3A,
Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The section is proposed under the Insurance
Code, Arlicles 5.76-5, 5.76-3, 5.68, and 1.03A
and Texas Civil Statutes, Articles 8308-2 22,
8308-2.23, and 8308-11.09. The Insurance
Code, Article 5.76-5 establishes the mainte-
nance fax surcharge. Aricle 5.76-3
establishes the Texas Workers’ Compensa-
tion Insurance Fund. Article 5.68 establishes
the maintenance tax based on premiums for
workers’ compensation coverage. Article
1.03A authorizes the commissioner of insur-
ance to adopt rules and regulations for the
conduct and execution of the duties and func-
tions of the department as authorized by stat-
ute. Texas Civil Statutes, Articles 8308-2.22,
8308-2.23, and 8308-11.09 establish the
maintenance tax for workers' compensation
nsurance companies.

The following Texas Statutes are affected by
this rule: Insurance Code, Aricles 5.12,
5.55C, 5.68, 5.76-3, 5.76-5, 21.46, and 21.54;
and Texas Civil Statutes, Articles 8308-2.22,
8308-2.23, and 8308-11.09.

§1.415. Maintenance Tax Surcharge for the
Texas Workers’ Compensation Insurance
Fund, 1994.
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() The maintenance tax surcharge
is levied against each insurance company
writing workers’ compensation insurance in
this state at the rate of 1. 2083% of the
correctly reported gross workers’ compen-
sation insurance premiums for the calendar
year 1993 to cover debt service for bonds
issued on behalf of the Texas Workers’
Compensation Insurance Fund.

(b) The maintenance tax surcharge
shall be payable and due to the Comptroller
of Public Accounts, Austin, Texas
78774-0100, on March 1, 1994.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 1,
1993.

TRD-9332878 Linda von Quintus-Dom
Chief Clerk
Texas Department of

Insurance

Earliest possible date of adoption: January 7,
1994

For turther information, please call: (512)
433-2765

¢ ¢ ¢

Chapter 7. Corporate and
Financial Regulation

Subchapter J. Examination Ex-
penses and Assessments
* 28 TAC §7.1012

The Texas Department of Insurance will con-
sider at a public hearing under Docket Num-
ber 2075 the proposed new §7.1012,
concerning assessments to cover the ex-
penses ol examining insurance companies.
The public hearing will be held on January 4,
1994, at 9:00 a.m. in Room 100 of the Texas
Department of insurance Building located at
333 Guadalupe Street, Austin. Assessmens
will be levied against and collected from each
domestic insurance company based on ad-
mitted assets and gross premium receipls for
the 1933 calendar year, and from each for-
eign insurance company examined during the
1994 calendar year based on a percentage of
the gross salary paid to an examiner for each
month or part of a month during which the
examination is made. The assessments
made under authority of this proposed new
section will be additional to, and not in lieu of,
any other charge which may be made under
law, including the Insurance Code, Article
1.16.

Michael Davis, director of accounting for the
department, has determined that for the first
five-year period the section is in effect there
wiil be no fiscal implications for local govern-
ment as a result of enforcing or administering
the section, and there will be no effect on
local employment or the local economy. The
anticipated fiscal impact on state government
is estimated income .. $10,504,242 to the
slate’s general revenue fund.

Mr. Davis also has determined that for each
year of the first five years the rule as pro-
posed is in effect the public benefit antici-
pated as a result of enforcing the section will
be the adoption of assessment rates to defray
the expenses of examinations and adminis-
tration of the laws related to examinations
during the 1994 calendar year. Mr. Davis has
determined that the direct economic cost to
persons who are required to comply with the
proposed section will vary, depending on the
amoum of assessment against each com-
pany. In the case of domestic companies, this
is dependent on rates applied to 1993 admit-
ted assets and gross premium receipts. In the
case of foreign insurers, it will depend on
whether the company is examined by Texas
examiners, on the salary and expenses of the
examiners, and on the time it takes for the
examination. There will be no difference in
rates of assessments between small and
large businesses, except that a minimum
charge of $25 is proposed to be assessed for
domestic companies in this proposal. Based
on a cost-per-hour of labor basis, the cost of
compliance for small businesses affected by
the proposed section shouk! be the same as
the cost of compliance for large businesses.
Actual reasonable costs for processing and
adminisiration may vary among persons re-
quired fo comply with this proposed section,
but should not exceed 5.0% of the amount
assessed.

Comments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposed section in the Texas Register
to Linda K. von Quintus-Dorn, Chief Clerk,
Mail Code #113-2A, Texas Department of
Insurance, P.O. Box 149104, Auslin, Texas
78714-9104. An additional copy of the com-
ment should be submitted to Michael Davis,
Director of Accounting, Mail Code #108-3A,
Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The new section is proposed under the Insur-
ance Code, Articles 1.16 and 1. 03A. The
Insurance Code, Article 1.16(a) and (b) au-
thorizes the commissioner of insurance to
make assessments necessary to cover the
expenses of examining insurance companies
and to comply with the provisions of the In-
surance Code, Articles 1.16, 1.17, and 1.18,
in such amounts as the commissioner
certifies to be just and reasonable. In addi-
tion, Aricle 1.18(c) provides that expenses
incurred in the examination of foreign insurers
by Texas examiners shall be collected by the
commissioner by assessment. Article 1.03A
authorizes the commissioner of insurance fo
adopt rules and regulations for the conduct
and execution of the duties and functions of
the department as authorized by statute.

The following articles of the Insurance Code
are affected by this rule. Articles 1.16, 1.17,
1.17A, 1.18, 1.19, 1.28, 4.10, and 4.11.

§7.1012. Domestic and Foreign Insurance
Company Examination Assessments, 1994.

(a) Foreign insurance companies
examined during the 1994 calendar year
shall pay for examination expenses accord-
ing to the overhead rate of assessment spec-
ified in this subsection in addition to all

other payments required by law including,
but not limited to, the Insurance Code, Arti-
cle 1. 16. Each foreign insurance company
examined shall pay 34% of the gross salary
paid to each examiner for each month or
partial month of the examination in order to
cover the examiner’s longevity pay; state
contributions to retirement, social security,
and the state paid portion of insurance pre-
miums; and vacation and sick leave accru-
als. The overhead assessment will be levied
with each month’s billing.

(b) Domestic insurance companies
shall pay according to this subsection and
rates of assessment herein for examination
expenses as provided in the Insurance Code,
Article 1.16:

(1) The actual salaries and ex-
penses of the examiners allocable to such
examination shall be paid. The annual sal-
ary of each examiner is to be divided by the
total number of working days in a year, and
the company is to be assessed the part of
the annual salary attributable to each work-
ing day the examiner examines the com-
pany during 1994. The expenses assessed
shall be those actually incurred by the ex-
aminer to the extent permitted by law.

(2) An overhead assessment to
cover administrative departmental expenses
attributable to examination of companies,
which shall be paid and computed as fol-
lows:

(A) 0.00703 of 1.0% of the
admitted assets of the company as of De-
cember 31, 1993, upon the corporations or
associations to be examined taking into con-
sideration the annual admitted assets that
are not attributable to 90% of pension plan
contracts as defined in the Internal Revenue
Code of 1986, §Code, §818(2)); and

(B) 0.01642 of 1.0% of the
gross premium receipts of the company for
the year 1993, upon the corporations or
associations to be examined iaking into con-
sideration the annual premium receipts that
are not attributable to 90% of pension plan
contracts as defined in the Internal Revenue
Code of 1986, §818(a) (26 United States
Code, §818(a)).

(3) If the overhead assessment,
as computed under paragraph (2)(A) and
(B) of this subsection, produces an over-
head assessment of less than a $25 total, a
minimum overhead assessment of $25 shall
be levied and collected.

(4) The overhead assessments
are based on the assets and premium re-
ceipts reported in the annual statements,
except where there has been an understating
of assets and/or premium receipts.

(5) For the purpose of applying
paragraph (2)(B), the term "gross premium
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receipts” does not include insurance premi-
ums for insurance contracted for by a state
or federal governmental entity to provide
welfare benefits to designated welfare recip-
ients or contracted for in accordance with or
in furtherance of Title 2, Human Resources
Code, of the federal Social Security Act (42
United States Code, §301 et seq).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on December 1,
1993.

TRD-9332877 Linda von Quintus-Dom
Chiet Clerk
Texas Department of

Insurance

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
463-2765

¢ ¢ ¢

Chapter 25. Insurance Premium
Finance

Subchapter H. Annual Reports,
Examinations, and Assess-
ments

¢ 28 TAC §25.718

The Texas Department of Insurance will con-
sider at a public hearing under Docket Num-
ber 2076 the proposed new §25.718,
concerning the general administrative ex-
pense assessment of insurance premium fi-
nance companies for calendar year 1993.
The public hearing will be held on January 4,
1994, at 9: 00 a.m. in Room 100 of the Texas
Department of Insurance Building located at
333 Guadalupe Street, Austin. This section is
proposed to provide a rate of assessment
sufficient to meet the expenses of performing
the department’s statutory responsibilities for
examining, investigating, and regulating in-
surance premium finance companies. Under
§25.718, the depariment will levy a rate of
assessment to cover fiscal year 1994's gen-
eral administrative expense and will collect
from each insurance premium finance com-
pany on the basis of a percentage of total
loan dollar volume for the 1993 calendar
year.

Michael Davis, director of accounting for the
department, has determined that for the first
five-year period the section is in effect the
fiscal impact equivalent on stale government
will be income estimated at $297,684 to the
state’s general revenue fund. There is no
fiscal implication for local government or em-
ployment or the local economy as a result of
enforcing or administering the section.

Mr. Davis also has determined that for each
year of the first five years the section is in
effect, the public benefit anticipated as a re-
sult of anforcing the section will be the facili-
tation in the collection of an assessment to
cover the general administrative expense

connected to the regulation of insurance pre-
mium finance companies. The cost to per-
sons required 1o comply with this section is
equivalent between small businesses and
large businesses on a basis of cost per dollar
of loan volume. The minimum cost for compli-
ance based on assessment under the section
is $250. Cost of administration or processing
of such assessments may vary from com-
pany to company, depending on individual
procedures, but the reasonable cost of ad-
ministration and processing should be no
greater than 5.0% of the assessment.

Comments on the proposal to be considered
by the commissioner of insurance must be
submitted in writing within 30 days after publi-
cation of the proposed section in the Texas
Register to Linda K von Quintus-Dorn, Chief
Clerk, Mail Code #113-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas
78714-9104. An additional copy of the com-
ments should be submitted to Michael Davis,
Director of Accounting, Mail Code #108-3A,
Texas Depariment of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

The new section is proposed under the Insur-
ance Code, Aricles 24.06(c), 24. 09, and
103A. Article 24.06(c) provides that each in-
surance premium finance company licensed
by the department shall pay an amount as-
sessed by the department to cover the direct
and indirect cost of examinations and investi-
gations and a proportionate share of general
administrative expense atiributable to regula-
tion of insurance premium finance compa-
nies. Article 24. 09 authorizes the department
to adopt and enforce rules necessary to carry
out provisions of the Insurance Code con-
cerning the regulation of insurance premium
finance companies. Article 1.03A provides the
commussioner with authority to adopt rules
and regulations for the conduct and execution
of the duties and functions of the department.

The following arlicles of the Insurance Code
are affected by this rule. Articles 24.05,
24.06, 24.08, 24 09, 24.10, and 24 22.

§25.718. General Administrative Expense
Assessment for Calendar Year 1993. On
or before April 1, 1994, each insurance
premium finance company holding a license
issued during 1993 by the Texas Depart-
ment of Insurance pursuant to the Insurance
Code, Chapter 24, shall pay an assessment
made by the department to cover the gen-
eral administrative expenses attributable to
the regulation of insurance premium finance
companies. Payment shall be made to the
Texas Department of Insurance, Examina-
tions Division, Mail Code #303-3A, 333
Guadalupe Street, Austin, Texas 78701. The
assessment to cover general administrative
expenses shall be computed and paid as
follows.

(1) The amount of the assess-
ment shall be computed as .0150 of 1.0% of
the total loan dollar volume of the company
for the calendar year 1993

(2) If the amount of assessment
computed under paragraph (1) of this sec-

tion is less than $250, the amount of the
assessment shall be $250.

This agency hereby certifies that the proposat
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on December 1,
1993.

TRD-9332876 Linda von Quintus-Dom
Chief Clerk
Texas Department of

Insurance

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
463-2765

¢ . ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part X. Texas Water
Development Board

Chapter 353. Introductory
Provisions

General Provisions
e 31 TAC §353.14

The Texas Water Development Board (board)
proposes new §353 14, concerning the text of
a memorandum of understanding (MOU) be-
tween the board and the Texas Antiquities
Committee (TAC), through the Department of
Antiquities Protection (DAP). The MOU s
proposed to allow the board to conduct sur-
veys for archeological sites on lands which
may be impacted by proposed public works
projects that are funded in whole or in part by
the board.

Pamela Ansboury, Director of Finance, has
determined that for each year of the first five
years the section is in effect, there will be no
fiscal implications for state government as a
result of enforcing or administering the sec-
tion. There will be fiscal implications on local
government as a result of enforcing or admin-
istering the section with an estimated cost
savings of approximately $108,750 for the
first year the section will be in effect and
approximately $136,875 for each of the next
four years.

Ms. Ansboury also has determined that for
each year of the first five years the section is
in effect, the public benefit anticipated as a
result of enforcing the section will be n-
creased efficiency and effectiveness in con-
ducting and reporting on surveys of
archeological sites. There will be no effect on
small businesses. There is no anlicipated
economic cost to persons who are required to
comply with the section as proposed The
board staff has determined that the rule will
have no impact on local economics

Comments on the proposal may be submitted
to Suzanne Schwartz, 1700 North Congress
Avenue, Room 513, Austin, Texas 78701

¢ Proposed Sections
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The new section is adopted pursuant to the
Texas Water Code, §6.104, which authorizes
the board to enter into a memorandum of
understanding with any other state agency
and to adopt by rule any MOU between the
board and any cther state agency pursuant to
Texas Water Code §6.101, which provides
that the board has the authority to adopt rules
necessary to cary out its powers and duties.

§353.14. Memorandum of Understanding
Between Texas Water Development Board
and Texas Antiquities Committee.

.(a) Introduction:

(1) Whereas, the Texas Water
Development Board (hereinafter TWDB)
and the Texas Antiquities Committee
(TAC)/Department of Antiquities Protection
(DAP) desire to enter into a Memorandum
of Understanding (MOU) under which
TWDB is granted permission under the An-
tiquities Code of Texas for on-going, long-
term surveys by TWDB staff archeologists
for all types of archeological sites which
relate to proposed development projects
funded by the TWDB; and

(2) Whereas, under the provi-
sions of the Texas Natural Resources Code,
the TAC is charged with the responsibility
of the protection and preservation of the
archeological and historical resources of
Texas; and

(3) Whereas, under the provi-
sions of the Texas Natural Resources Code,
Chapter 191, Subchapter C, §191.051 and
§191.053. TAC may contract with or issue
permits to other state agencies for the dis-
covery and scientific investigation of
archeological deposits; and

(4) Whereas, under the provi-
sions of the Texas Water Code, Chapter 6,
§6.104, TWDB may enter into a MOU with
any other state agency and shall adopt by
rule any MOU between TWDB and any
other state agency; and

(5) Whereas, under the provi-
sions of this MOU, an Antiquities Permit is
to be issued by TAC to TWDB for each
calendar year that this agreement is in ef-
fect, subject to fulfillment of stipulated con-
ditions;

(6) Now, therefore, the Texas
Water Development Board and the Texas
Antiquities Committee agree to enter into
this Memorandum of Understanding to pro-
vide archeological surveys of all projects to
be constructed with financial assistance
from the Texas Water Development Board.

(b) Responsibilities. In a systematic
manner, TWDB will conduct surveys for all
types of archeological sites on lands belong-
ing to or controlled by any county, city, or
other political subdivision of the State of
Texas which may be impacted by proposed
development projects that are funded in

whole or in part by TWDB. Where appro-
priate, all surveys must consist of pedestrian
surveys and sample subsurface probing (ei-
ther shovel or mechanical testing, as appro-
priate) of proposed construction or
development areas that may yield evidence
of cultural resources (both historic and pre-
historic), including areas that may receive
direct impact from construction traffic.

(1) TWDB will comply with
Texas Administrative Code requirements
for a principal investigator as listed in 13
Texas Administrative Code, §41.5 of the
TAC Rules of Practice and Procedure. Each
individual, as principal investigator, must
be involved in at least 25% of the field
investigation performed under the agree-
ment.

(2} TWDB'’s staff archeologists
will send the Department of Antiquities
Protection (DAP) advance written notifica-
tion of the following activities: proposed
reconnaissance, 100% pedestrian surveys
and/or sample subsurface probing investiga-
tions. The notification letters must include
information on the type of project develop-
ment proposed to receive TWDB financial
assistance, the kind of archeological investi-
gation proposed, the principal investigator
or co-principal investigators intending to
conduct the investigation, and the expected
dates of the field work.

(3) TWDB staff archeologists
will send DAP a report within 30 days of
the completion of each investigation, notify-
ing DAP of the findings of the investiga-
tion. The report must contain information
on the basic scope of the work, findings, a
project map showing any cultural site loca-
tions recorded, copies of all State Site Sur-
vey forms, a project development clearance
request where appropriate, and any recom-
mendations for further work. The report
should conform with the guidelines for re-
port preparation of the Council of Texas
Archeologists. In cases where the scope
andfor results of a particular investigation
warrant a comparatively lengthy report re-
quiring more than 30 days to prepare,
TWDB staff archeologists will send a brief
interim report notifying DAP of the findings
of the investigation and proposed dates for
the completion and submittal of the ‘final
report to DAP.

(4) DAP is responsible for re-
sponding to the report or the interim report,
as appropriate, within 30 days of receipt of
such report.

(5) For projects involving fede-
ral funds, TWDB field investigations will
be conducted, where applicable, consistent
with the National Historic Preservation Act,
§106, the Secretary of the Interior's Guide-
lines on Archeology and Historic Preserva-
tion, the Regulations of the Advisory
Council on Historic Preservation (36 Code

of Federal Regulations Part 800), and the
Texas Antiquities Code.

(6) A draft annual report sum-
marizing the past calendar year’s investiga-
tions under each yearly permit will be
submitted to DAP by April 1 of the follow-
ing year. Each project investigation report
within the annual report will be concise, but
informative, and include the same levels of
data required under the rule provisions of
13 TAC §41.24.

(7) Once the draft annual report
is approved by DAP, TWDB will submit 20
copies of the final annual report to DAP no
Iater than 90 days after TWDB has received
DAP’s approval of the draft report. The
final annual report should be in a form that
conforms to 13 TAC §41.24(a), pertaining
to Archeological Permit Reports.

(8) Copies of field notes, maps,
sketches, and daily logs, as appropriate, will
be submitted to DAP along with the annual
report. Where duplicates are impractical,
originals may be submitted for microfilm-
ing. Upon completion of microfilming,
originals will be returned to TWDB.

(9) During preservation, analy-
sis, and report preparation or until further
notice by DAP, artifacts, field notes, and
other data gathered during investigations
will be kept temporarily at the TWDB.
Upon completion of annual reports, the
same artifacts, field notes, and other data
will be placed in a permanent curatorial
repository at the Texas Archeological Re-
search Laboratory, The University of Texas
at Austin, or other DAP-approved reposi-
tory, at no cost to the TWDB.

(10) Should the staff archeolo-
gist positions at the TWDB be eliminated,
TWDB remains responsible for contracting
with an individual who meets the require-
ments of Section Number I.1 of this MOU,
to serve as principal investigator to com-
plete the year-end report to the DAP.

(11) The TWDB and/or its ap-
plicants for financial assistance may find
that a panicular project is so extensive or
under such constraints of time and need that
it is more efficient and effective for the
archeological or related investigations to be
conducted by a qualified archeologist under
contract to the applicant. In such instances,
the investigations will require a project spe-
cific Antiquities Permit to be obtained by
the contracting archeologist.

(12) The following general pro-
cedures shall apply for investigation of all
projects, including but not limited to the
construction of water treatment and storage
facilities, wastewater and sludge treatment
and disposal facilities, water distribution
and wastewater collection facilities, flood
control modifications, municipal solid waste
facilities, and reservoirs proposed to receive

18 TexReg 9088

December 7, 1993

Texas Register ¢



financial assistance from TWDB. Subject to
those exceptions outlined below, the com-
plete project will be investigated.

(A) archival research will be
conducted at the Texas Archeological Re-
search Laboratory, The University of Texas
at Austin, and other facilities, as appropri-
ate, to determine what cultural resources
have been previously recorded in the vicin-
ity of all proposed project construction ar-
eas. If the project can be shown to be in
areas which have been extensively disturbed
by previous development and/or unlikely to
contain intact or significant cultural re-
sources, then, based upon this initial review
and information provided by the applicant
for financial assistance, TWDB may request
the DAP to allow the project to proceed to
construction without further investigation.

(B) when field investigations
are determined to be necessary by TWDB
or stipulated by DAP review, the field
methodology shall include pedestrian sur-
vey of all project areas unless preliminary
inspection determines that a particular pro-
ject area has been substantially altered or is
physiographically situated such that it ap-
pears highly unlikely that significant cul-
tural resources occur in the area.
Appropriate to the type of project and loca-
tion, TWDB archeologists may undertake
limited subsurface probing in the form of
mechanical or limited manual excavations
in order to identify and/or evaluate buried
cultural remains. When field investigations
reveal that no significant cultural resources
are located in the proposed project areas
and, in the opinion of the principal investi-
gator, no damage to significant culturai re-
sources is anticipated, as reflected in a
written report to DAP, the project imple-
mentation will be allowed to proceed, sub-
ject to DAP concurrence with the
recommendation under Section Number 1.4
of this MOU. In cases where historic and/or
prehistoric cultural resources are found in
the vicinity of proposed construction areas,
the principal investigator will assess the
significance of the resources and make rec-
ommendations for avoidance, testing, or
mitigation of potentially significant re-
sources, as appropriate, in the reports on the
investigations. Decisions will be based upon
the need to conserve cultural resources
without unduly delaying the progress of
project implementation.

(13) TWDB will ensure that 1t
does not release funds for political subdivi-
sion construction prior to disposition, or
formally agreed to disposition, of
archeological and/or historical resources in
accordance with DAP-approved reports ref-
erenced in paragraphs (3), (4), (5), and (11)
of this subsection. Conditions of the TWDB
financial assistance will provide, consistent

with §41.8(b) of TAC Rules, that if an
archeological site is discovered during pro-
ject implementation, work will cease in the
area of the discovery, the site will be pro-
tected, and the discovery will be reported
immediately to the Texas Historical Com-

. mission.

(14) Any member or agent of
DAP may, with timely notice to TWDB,
inspect TWDB investigations in progress
subject to the provisions of the MOU and
the yearly permit issued to TWDB by DAP.

(15) Said yearly permit is autho-
rization for reconnaissance and 100% pe-
destrian survey andfor limited subsurface
probing of areas of less than 300 acres
when one TWDB staff archeologist is to
conduct the investigation. When investiga-
tions of areas greater than 300 acres are
proposed, TWDB shall consult with DAP
regarding the need for a project specific
permit. The investigation of tracts larger
than specified above may require project-
specific Antiquities Permits regardless of
whether the TWDB has them performed by
staff archeologists or by contract with other
qualified archeologists. The above limita-
tions do not apply to proposed pipeline or
other lLinear construction projects wherein
the total area to be examined may cumula-
tively exceed the acreage limitations.

(16) Advanced archeological in-
vestigations such as archeological testing or
mitigative archeological excavations are not
covered under the yearly permits, and any
such investigation deemed necessary by
DAP will require a project-specific Antiqui-
ties Permit.

(17) All conditions listed in the
permit form remain unaltered by these
guidelines.

(c) Permits. An Antiquities Permit
is to be issued for each calendar year that
this agreement is in effect with the stipula-
tion that the responsibilities as outlined
above are to be observed. Failure to comply
with the provisions of this MOU could re-
sult in cancellation of the yearly permits at
the discretion of DAP. The results of the
investigations will be evaluated at the end
of each permit period. A new permit will be
automatically issued to TWDB by DAP by
January 15 of each calendar year, assuming
all conditions of the previous permit and
this MOU have been met.

(d) Term. This Memorandum of
Understanding will remain in full force and
effect until canceled by the written notice of
either party. The MOU may be amended by
mutual written agreement between TWDB
and DAP.

This agency hereby centifies that the proposal -

has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332840 Suzanne Schwartz
General Counsel
Texas Water Davelopment

Board

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
463-7981

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 12. Special Nutrition
Programs

Summer Food Service Program
© 40 TAC §12.103

The Texas Department of Human Services
(DHS) proposes an amendment to §12.103,
concerning eligibility of sponsors and facilities
in its Summer Food Service Program. The
purpose of the amendment is to implement
Senate Bill 714, which mandates school dis-
tricts in which 60% or more of envolled chil-
dren are eligible for the National School
Lunch Program to provide or arrange for the
Summer Food Service Program by the sum-
mer of 1997.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Raiford also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be that more
eligible children will be served by the Sum-
mer Food Services Program. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to comply with the proposed section

Questions about the content of the proposal
may be directed to Keith N. Churchill at (512)
467-5837 in DHS's Special Nutrition Pro-
gram. Comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Policy and Document Support-302, Texas
Department of Human Services W-402, P.O
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas

Register. ’

The amendment 1s proposed under the Hu-
man Resources Code, Title 2, Chapters 22
and 33, which provides the department with
the authority to administer public and nutri-
tional assistance programs. The amendment
implements the Human Resources Code,
§§22.001-22.024 and 33.001-33.024.

§12 103. Eligibility of Sponsors and Facili-
ties

¢ Proposed Sections
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(a) To participate in the Summer
Food Service Program (SFSP), sponsors
must meet the definitions in 7 Code of
Federal Regulations, §225.2 and the appro-
priate requirements of 7 CFR, §225.14.

(b) Public school districts in
which 60% or more of the enrolled chil-
dren are eligible to participate in the
National School Lunch Program (NSLP)
must provide or arrange for the SFSP in
their district in accordance with the
Texas Human Resource Code, §33.024.

(c) The Texas Department of Hu-
man Services (DHS) considers participa-
tion in the NSLP by public schools to be
evidence of eligibility to participate in the
SFSP.

(d)[(b)] Sponsors that are nonprofit
school food authorities, nonprofit private
residential camps, or private nonprofit orga-
nizations must submit, as proof of eligibil-
ity, a letter from the IRS notifying the
sponsor that it has been granted tax-exempt
status under the Internal Revenue Code of
1954, as amended. Sponsors that are public
school food authorities, public residential
summer camps, or units of local, municipal,
county, or state governments may be re-
quired to submit proof of eligibility.

(e) [(c)] Colleges and university
sponsors participating in the National Youth
Sports Program’s drug awareness activities
during the academic year will be eligible to
participate in the Summer Food Service
Program on a year-round basis. They can
claim two meals or one meal and a snack.
Meal Service, however, can only be
claimed for 30 days from October through
April.

(f) [(d)] Sponsors must be able to
perform under the stipulations of 7 Code of
Federal Regulations, §§225.6, 225.14, and
225.15.

(g)l(e)] The Texas Department of
Human Services (DiiS) approves applica-
tions of applicants that do not provide a
year-round service to the community it pro-
poses to serve, according to 7 Code of
Federal Regulations, §225.6(b)(4), if the ap-
plicant is otherwise eligible and if;

(1)-(4) (No change.)

(h)[(f)] When two or more sponsors
propose to serve the same area or the same
enrolled children, DHS selects sponsors ac-
cording to 7 Code of Federal Regulations,
§225.6.

(M)[(g)] Sponsors must ensure that
all meal service sites meet the appropriate

definitions concerning areas in which poor
economic conditions exist, camps, rural ar-
eas, and sites as specified in-7 Code of
Federal Regulations, §225.2.

()((h)] DHS requires sponsors to
submit documentation of compliance with
the requirements of the Single Audit Act.
Sponsors must submit as proof of eligibility
one or more of the forms of documentation
of compliance specified in paragraphs (1)-
(3) of this subsection:

(1)-3) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 30,
1983.

TRD-9332829 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Proposed date of adoption: March 1, 1994
For further information, please call: (512)
450-3765
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. If
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

Register.

TITLE 25. HEALTH SER-
VICES ‘

Part II. Texas Department
of Mental ‘Health and
Mental Retardation

Chapter 405. Client (Patient
Care)

Subchapter E. Electroconvul-
sive Therapy

* 25 TAC §405.104

The Texas Department of Mental Health and
Mental Retardation has withdrawn from con-
sideration for permanent adoption a proposed
amendment to §405.104, which appeared in
the November 26, 1993, issue of the Texas
Register (18 TexReg 8757). The effective
date of this withdrawal is November 30, 1993.

issued in Austin, Texas, on December 12,
1993.

TRD-9332841 Ann K. Utiey

Chair

Texas Department of
Mental Health and

Mental Retardation
Effective date: November 30, 1993
For further information, please call: (512)
206-4516

¢ ¢ ¢

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part ITII. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
* 37 TAC §85.23

The Texas Youth Commission has withdrawn
from consideration for permanent adoption a
proposed amendment to §85.23, which ap-
peared in the Oclober 5, 1993, issue of the
Texas Ragister (18 TexReg 6803). The effec-
tive date of this withdrawal is December 21,
1993.

Issued in Austin, Texas, on November 29,
1993.

TRD-9332821 Ron Jackson

Executive Director
Texas Youth Commission

Effective dale: December 21, 1993
For further information, please call: (512)
483-5244
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 7. BANKING AND
SECURITIES

Part VII. State Securities
Board

Chapter 101. General
Administration

e 7 TAC §1015

The State Securities Board adopts amend-
ments to §101.5, concerning an increase in
the cost of copies of public records made
available pursuant to the open records provi-
sions of the Texas Government Code, Title 5,
Chapter 552, with changes to the proposed
text as published in the August 10, 1993,
issue of the Texas Register (18 TexReg
5293). The citation to the Open Records Act
confained in the proposal was changed to
reflect its codification in the Texas Govern-
ment Code effected by Senate Bill 248, 73rd
Legislature, 1993.

The rule will now reflect the increased cost for
copies of public records mandated by House
Bill 1009, 73rd Legislature, 1993.

The rule will place persons on notice of the
costs associated with obtaining copies of
public records.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 581, §28-1. Section 28-1 pro-
vides the Board with the authority to adopt
rules and regulations necessary to carry out
and implement the provisions of the Securi-
ties Act, including rules and regulations gov-
erning  registration  statements  and
applications; defining terms, classifying secu-
rities, persons, and matters within its jurisdic-
tion; and prescribing different requirements
for different classes.

§101.5 Cost of Copies of Public Re-
cords. The cost to any person requesting
photocopied reproductions of any readily
available records of the State Securities
Board, comprised of pages up to legal size,
which are subject to public examination
pursuant to the open records provisions of
the Texas Government Code, Title 5, Chap-
ter 552, shall be as follows.

(1) For noncertified copies:

(A) $ .12 per page for re-
quests totaling 50 pages or less;

(B) $ 98 for the first page
and $ .17 for each additional page for re-
quests totaling 51 pages or more.

(2) For certified copies the
charge shall be $1.15 per page plus a $5.00
certification fee.

(3) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 29,
1993.

TRD-9332774 Denise Voigt Crawtord

Securities Commissioner
State Securties Board

Effective date: December 20, 1993
Proposal publication date: August 10, 1993

For further information, please call: (512)
474-2233

¢ ¢ ¢

Chapter 109. Transactions
Exempt From Registration
* 7 TAC §109.17

The State Securities Board adopts an amend-
ment to §109.17, concerning the meaning of
the term "savings banks" under the Securities
Act, §5.L., without changes to the proposed
text as published in the August 10, 1993,
issue of the Texas Register (18 TexReg
5293).

The amendment adds Texas chartered sav-
ings banks to the list of financial institutions
recognized in the Securities Act, §5.L, which
is appropriate in view of the enactment of the
new Texas Savings Bank Act as set forth in
Senate Bill 396, 73rd Legislature, 1993.

The rule will give partty of treatment for pur-
poses of the Securities Act, §5.L, to savings
banks chartered under the new Texas Sav-
ings Bank Act, and will accord them the same
treatment as slate chartered savings and loan
associations for purposes of the exemption.

No comments were received regarding adop-
tion of the amendment.

The amendment 1s adopted under Texas Civil
Statutes, Article 581, §28-1 Section 28-1 pro-
vide the Board with the authority to adopt
rules and regulations necessary to camry out
and implement the provisions of the Securi-
ties Act, including rules and regulations gov-

erning  registration  statemenls  and
applications; defining terms; classifying secu-
rities, persons, and matters within its jurisdic-
tion; and prescribing different requirements
for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 29,
1993.

TRD-9332778 Denise Voigt Crawford
Securities Commissioner

State Securities Board
Effective date. December 20, 1993
Proposal publication date: August 10, 1993

For further information, please call: (512)
4742233

L 4 ¢ ¢

Chapter 123. Open-End
Investment Companies

* 7 TAC §123.3

The State Secwrities Board adopts an amend-
ment {0 §123.3, concerning a conditional ex-
emption for money market funds, with
changes to the proposed text as published in
the August 10, 1993, issue of the Texas Reg-
ister (18 TexReg 5293). Changes were made
to the proposed text to correct grammar. Sub-
section (b)(8)(A) was changed to facilitate
reliance on the exemption by two-tier mone

market funds. '

The rule provides a conditional exemption for
money market funds which takes into account
cumrent rules of the Securities and Exchange
Commission (SEC) and the National Associa-
tion of Securities Dealers (NASD) as they
relate to the Securities Commissioner’s des-
ignation of open-end investment companies
as "money market funds.”

Open-end investment companies designated
by the Securilies Commissioner as "money
market funds” pursuant to the rule are subject
to reduced registration fees.

Two comments were received on the rule
proposal. The Investment Company Institute
commented in favor of the rule proposal. Fed-
erated Investors submtted a comment urging
the Board to reconsider the appropriateness
of using service fee levels as the criterion for
access to the reduced fee structure.

The Agency disagrees with the comment con-
ceming the use of service fee levels and
believes that using service fee levels as the
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criterion for access to the reduced tee struc-
ture is consistent with both the original intent
of the rule and with recent SEC and NASD
interpretations regarding no-load money mar-
ket funds.

Tha amendment is adopted under Texas Civil
Statutes, Article 581, §28-1. Section 28-1 pro-
vides the Board with the authority to adopt
rules and regulations necessary {o cary out
and implement the provisions of the Securi-
ties Act, including rules and regulations gov-
eming  registration  statements  and
applications; defining terms; classifying secu-
rities, persons, and matters within its jurisdic-
tion; and prescribing different requirements
for different classes. .

§123.3. Conditional Exemption for Money
Market Funds.

(a) (No change.)

(b) Definition. In this section, a
"money market fund” or "fund” is an open-
end investment company which must meet
all of the following conditions.

(1) The fund must engage in a
continuous offering of its securities.

(2) The fund must hold itself out
to be a money market fund or an equivalent
to a money market fund and must be in
compliance with the Investment Company
Act of 1940, Rule 2a-7, as made effective
in Securities and Exchange Commission
Release Number IC-13380 and as amended
in Release Numbers IC-14606, IC-14983,
IC-18005, and IC-18177.

(3) The fund must not pay or
charge sales commissions or redemption
fees except nominal exchange fees which
may not be used for sales expenses or in
lieu of initial sales charges or redemption
fees.

(4) The fund's total charges
against net assets for sales distribution ac-
tivities and/or the servicing of shareholder
accounts must not be in excess of .25% of
average net assets per annum.

(5) With the exception of merg-
ers, consolidations, or acquisitions of assets,
or as noted in paragraph (6) of this subsec-
tion, the fund’s investments in other invest-
ment companies must be limited to:

(A) 10% of the fund’s total
assets;

(B) other investment compa-
nies with substantially similar investment
objectives; and

(C) other investment compa-
nies with charges and fees substantially
similar to those set forth in paragraphs (3)
and (4) of this subsection.

(6) In the case of a mas-
ter/feeder fund structure:

(A) feeder fund(s) must
meet, or invest in a master fund which
meets, paragraphs (1)-(4) of this subsection;

(B) when viewed together,
the master/feeder fund(s) must meet para-
graphs (3) and (4) of this subsection; and

(C) all feeder funds must
have investment objectives substantially
similar to those of the master fund.

(7) A currently registered fund
which has' been granted money market sta-
tus is not required to comply with this
subsection until the fund files its Year End
Report of Sales by a Money Market Fund
on Form 133.27, but it is required to com-
ply with the subsection as it was in effect at
the time that the fund was designated a
money market fund for purposes of this
section.

(c) Request for Determination.

(1) At the time an applicant
applies for registration of securities issued
by an open-end investment company under
the Act, §7, or at any time thereafter, the
applicant may request thé Commissioner to
determine that the issuer is a money market
fund as defined in this rule. The request
shall be made in writing on Form 133.26, of
this title (relating to Request for Determina-
tion of Money Market Fund Status). The
Commissioner shall review the request and
any other information Commissioner
deems relevant and sh*etermine if the
issuer is a money market fund for purposes
of this section.

(2) If the request is made after
the issuance of the fund’s original permit,
an amendment fee of $10 will be required.
Additional sales information also will be
required since only the securities registered
and sold after the date the Commissioner
determines that the issuer is a money mar-
ket fund will be subject to the reduced
registration fees under subsection (d) of this
section.

(d)-() (Mo change.)

(8) Year End Reports. All funds
must file a Year End Report of Sales on
Form 133.27 of this title (relating to Year
End Report of Sales by Money Market
Fund) in January of each year which re-
flects the amount of securities sold in the
previous year, the balance of fees paid for
registration of any unsold balance in the
previous year and the recalculated balance
of authorized securities at the beginning of
the current year. In calculating fees applied
to sales during the previous year, fees wull
first be applied at the higher rates specified
in the reduced registration fee schedule in
subsection (d)(5) of this section, and then at

more reduced rates as sales volume in-
creases, and not vice versa. Funds should
consult the examples contained in Form
133.27 in determining how to compute fees.

() -() o change.)

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 29,
1993,

TRD-9332777 Denies Voigt Crawford
Securities Commissioner

State Securities Board
Effective date: December 20, 1993
Proposal publication date: August 10, 1993

For further information, please call: (512)
474-2233

¢ ¢ ¢
Chapter 133. Forms

* 7 TAC §13326

The State Securiies Board adopts new
§133.26, concerning requests for determina-
tion of money market fund status, with
changes to the proposed text as published in
the August 17, 1990, issue of the Texas Reg-
ister (18 TexReg 5439). Changes were made
to the form to mirror the changes made to
§1233.

The new form will make it easier to request
money market stalus determination from the
Securities Commissioner.

The new rule provides the form on which an
applicant may request determination ot
money market fund status from the Securities
Commissioner.

No comments were received regarding adop-
tion of the new section.

The new rule is adopted under Texas Civil
Statutes, Article 581, §28-1. Section 28-1 pro-
vide the Board with the authority to adopt
rules and regulations necessary to cairy out
and implement the provisions of the Securi-
ties Ad, including rules and regulations gov-
ermning  registration  slatements and
applications; defining terms; classifying secu-
rities, persons, and matters within its jurisdic-
tion; and prescribing ditlerent requirements
for ditferent classes.

§133.26. Request for Determination of
Money Market Fund Status. The State
Securities Board adopts by reference the
request for determination of money market
fund status form. Changes were made to the
form to mirror the changes made to §123.3.
This form is available from the State Secu-
rities Board, P.O. Box 13167, Austin, Texas
78711

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.
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Issued in Austin, Texas, on November 29,
1993.

TRD-9332776 Denise Voigt Crawford

Securities Commissioner
State Securities Board

Effaclive date: December 20, 1993
Proposal publication date: August 17, 1993

For further information, please call: (512)
474-2233

L 4 ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission

Chapter 23. Substantive Rules

Rates
e 16 TAC §2321

The Public Utility Commission of Texas
adopts an amendment to §23.21, with
changes to the proposed text as published in
the September 14, 1993, issue of the Texas
Register, (18 TexReg 6176). The amendment
makes a number of minor changes and clarifi-
cations to the existing rule concerning biliing
adjustments made pursuant to House Bill 11,
72nd Legislature, First Called Special Ses-
sion. First, the amendment wouki clarify that
a utility may make a mid-course correction to
its billing adjustment factor. Second, the
amendment authorizes rolling a surcharge or
refund into the following year's true-up if the
refund or surcharge is small. Third, the
amendment clarifies & reference to the inter-
est rate to be used. Fourth, the amendment
clarifies how interest on the refund or sur-
charge is to be calculated. Fifth, the amend-
ment moves a misplaced sentence. Sixth, the
amendment delays the true-up filing by two
and one-half months in order to allow utilities
to have year-end numbers. Finally, the
amendment deletes a reference to dominant
cariers.

The amendment is adopted under Texas Civil
Statutes, Article 1446¢, §16(a), which provide
the Public Utility Commission of Texas with
the authority to make and enforce the rules
reasonably required in the exercise of its
power and jurisdiction.

Comments were filed by the Texas Statewide
Telephone Cooperative, Inc. (TSTCI), Central
and South West Corporation (CSW) on behalf
of Central Power and Light Company, South-
western Electric Power Company, West
Texas Ulilities Company, and Houston Light-
ing and Power Company (HL&P). All thvee
commenters supported the amendment, but
recommended some minor changes to the

language.

CSW commented that the rule should provide
for any under- or over- refund or surcharge
resulting from the true-up to be rolled into the
next years true-up. The Commission dis-
agrees and believes that it is unnecessary to
frue-up the true-up. The Commission is confi-
dent that any difference between the actual
refund or surcharge and what should have

been refunded or surcharged as a result of
the true-up will be inconsequential.

CSW also commented that the true-up filing
should be delayed another month from that
proposed, February 1, until the first business
day after March 1. The Commission finds
merit in this proposal, but is concemed that a
utility may not be able to make a timely re-
fund or surcharge to seasonal customers if
the true-up filing is not done until March. In
response to CSW’s comment and this con-
cern, the language of the proposal has been
changed to require the true-up filing "on or
before the first working day after March 1.”
This will allow additional time and also give
the fiexibility to utilities that need to file ear-
lier. The earliest possible date for the hearing
has also been changed to recognize the flexi-
bility in the filing. Rather than specifying a
date, the language has been changed to "no
earlier than 45 days after the filing of the
utility's testimony”.

HL&P suggested that the language allowing a
utility to carry forward a small refund or sur-
charge should be changed so as to aliow the
carry forward to go on until the utility has a
refund or surcharge greater than $ .50 per
customer. The Commission agrees and the
language has been modified; however,
HL8P's proposed language has been
changed slightly to show that the refund or
surcharge can be carried forward until a year
in which the cumulative refund or surcharge
is greater than $ .50 per customer as op-
posed to that particular year’s refund or sur-
charge. TSTCI suggested that the amount of
the true-up that qualifies to be carried forward
to the next year be changed from "less than $
.50 per customer" to "less than $10,000."

TSTC! urged this change because some of
the small local exchange companies would
be required to refund or surcharge amounts
so.small that it would cost more to perform
the refund or surcharge than the amount of
the surcharge. The Commission finds merit in
the proposal, but believes $10,000 is too high
a threshold because it could lead to carry-
forwards of several dollars per customer. The
amount of $5,000 is more appropriate. The
language has been changed to allow a
carryforward if "the refund or surcharge
amount is less than either $5,000 in total or $
.50 per customer....”

The statutes affected by the adopted section
are Texas Civil Statutes, Article 1446c, §§16,
17, 37, 38, and the Government Code,
§2001.004.

§23.21. Cost of Service.
(a)-(c) (No change.)

(d) Adjustment for House Bill 11,
Acts of 72nd Legislature, First Called Spe-
cial Session 1991.

(1) Each utility that is subject to
the commission’s rate setting jurisdiction,
pays state franchise taxes, and has not had a
rate proceeding under the Act, §42 or §43,
in which the effects of House Bill 11 were
considered in the setting of rates shall be
subject to this subsection. Except as pro-

vided in the following sentence, on or be-
fore December 1 of each year, each utility
subject to this subsection shall file with the
commission a tariff sheet, or tariff sheets,
applicable to each rate class setting forth an
interim House Bill 11 tax adjustment facior.
If a utility chooses not to request an in-
crease under this subsection or if the utility
has otherwise limited itself by agreement to
recovering tax changes that are the subject
of this subsection by a method different
from that prescribed in this subsection, the
utility need not file tariff sheets but shall
make an informational filing showing its
calculations, including an explanation and
all underlying supporting documentation
showing the effect of House Bill 11 on its
taxes. If the adjustment is a decrease that
amounts to less than $ 50 cents per cus-
tomer for electric utilities or access line for
telephone utilities on an annual basis, the
tariff shall not include a factor, but shall
state that the reduction will be applied
against the adjustment for future years. In
all other tariffs, the factors set forth in the
tariff sheets shall be calculated as set forth
in the following paragraphs. Utilities that
are required to file tariff sheets shall include
an explanation of how the interim factor
was calculated as well as showing all the
calcula:ions. For state taxes to be paid dur-
ing 1992, all utilities subject to this subsec-
tion shall make the initial filing as soon as
practical, but no later than 90 days, after the
adoption of this rule.

(2) If the adjustment is a de-
crease requiring a factor or the utility affir-
matively requests that an adjustment be
made to its billings to account for the effect
of House Bill 11 on its state taxes, the tariff
filing will be docketed and will automati-
cally go into effect on January 1 of the year
following the filing. If the adjustment is a
decrease being carried forward to future
years, the filing will be treated as a tariff
filing except that it shall take effect on
January 1 of the year following the filing. A
utility may amend a tariff filed under this
subsection to make mid-course corrections
as necessary. For all amended filings, all
tariffs will take effect on the date specified
by the utility, but in no event earlier than
ten days after the filing.

(3) The interim House Bil 11
tax adjustment factor shall be calculated by
allocating the effect on the utility’s state
taxes for the next calendar year of House
Bill 11 as provided in paragraph (6) of this
subsection. The effect on the utility’s state
taxes for the coming calendar year shall be
calculated by subtracting the estimated state
taxes that would be attributable to the calen-
dar year if the law prior to House Bill 11
was still in effect from the estimated state
taxes that will be due or are attributable to
the calendar year under House Bill 11. In
calculating the state taxes that would be due
during the calendar year if the law prior to
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House Bill 11 was still in effect, four-
twelfths of the franchise tax paid or that
would have been paid in the previous year
and eight-twelfths of the franchise tax that
would have been paid in the calendar year
in question will be considered attributable
to the calendar year in question. For 1992
alone, the taxes attributable to the calendar
year under House Bill 11 shall also include
four-twelfths of the franchise taxes paid in
1991. In performing the calculation, the
various fees imposed by House Bill 11 will
not be considered taxes. In calculating the
taxes that are estimated to be paid, changes
resulting from audits or amended returns for
previous periods that were covered by this
rule shall be considered. The state franchise
tax imposed by House Bill 11 will be con-
sidered to be a franchise tax and not an
income tax regardless of the method of
calculation.

(4) If an interim factor goes into
effect, it shall be subject to surcharge or
refund to the extent it differs from the factor
finally set by the commission. If a sur-
charge or refund is necessary, a credit or
surcharge will be made to the existing cus-
tomers’ bills. If the refund or surcharge
amount is less than either $5,000 in total or
$ .50 per customer, calculated by dividing
the total refund or surcharge by the total
number of customers, the utility may make
the refund or surcharge by carrying it for-
ward until a year when the cumulative total
refund or surcharge is not less than either
$5.,000 or $ .50 per customer. Simple inter-
est will be added to the amount due at the
rate set by the commission for overbillings
and underbillings starting at the beginning
of the month in which the obligation ac-
crued and ending on the last day of the
month preceding the refund or surcharge.
The month, or months, in which the obliga-
tion accrues will be determined by compar-
ing the collections each month under the
tariff filed by the utility with the amount
that should have been collected had the
utility been able to precisely predict its tax
bill and its sales. The number of days in
each month shall be considered for purposes
of the interest calculation. Interest will be
added to decreases that are carried to future
years and will be calculated by the same
method.

(5) The utility shail file, on or
before the first business day after March 1
of the year following the year that a particu-
lar factor was in effect, testimony support-
ing the final adjustment factor that it is
requesting to account for the effect of
House Bill 11 on its state taxes for that
year. The utility’s filing will include a copy
of the Franchise Tax Return filed with the
Comptroller’s Office and the details of their
computation of the tax that would have
been due had House Bill 11 not been en-
acted. The hearing on the merits for pur-
poses of setting the final factor, if

necessary, shall be convened no earlier than
45 days after the filing of the utility’s testi-
mony and shall be strictly limited to issues
under this subsection. For purposes of ad-
ministrative efficiency, the hearings exam-
iner assigned to a case may grant a utility’s
request that the final hearing on a particular
year’s factor be delayed for up to three
years; however, if such a request is granted,
any interest to be paid by the utility shall be
at the utility’s cost of capital as determined
in the utility’s last rate case.

(6) The billing adjustment
should apply over the entire year; however,
if the adjustment necessary to account for
the effect of House Bill 11 is so small that it
would be difficult to apply on a monthly
basis, the utility may make the billing ad-
justment during a single month. Cost alloca-
tion and rate design are as follows.

(A) Electric utilities. For
electric utilities, if the adjustment factor
results in a lower cost to the ratepayers, the
revenue decrease shall be allocated to the
customers on the same basis as the fran-
chise taxes were allocated in the utility’s
last rate case. If the adjustment factor re-
sults in a greater cost to the ratepayers, the
revenue increase will be allocated to the
customers in the same manner as were fede-
ral income taxes in the utility’s last rate
case. The factor for each customer within a
class will then be calculated based on ex-
pected kilowatt-hour (kwh) sales and
charged on a per kwh basis, except that the
factor for each customer within an industrial
class served at transmission-level voltage
will be calculated as a percentage of the
base revenues (excluding fuel, any applica-
ble PCRF charges, and add-on revenue
taxes) received from that class during the

most recent 12-month period.

(B) Telephone utilities. Any
increase or decrease will be allocated to
each customer class and service based on
the revenues from that class or service. For
purposes of determining revenues, the
period to be used will be the same as that
for the federal tax return used to compute
the state taxes. The adjustment factor will
be billed as a percentage of the customer’s
bill except that coin telephone local calling
shall not be billed any adjustment. Such
percentage shall be determined by comput-
ing the ratio of a class’s or service’s allo-
cated franchise tax to its historic revenues.
The adjustment on the customer bill will be
rounded to the nearest cent.

(7) The utility shall separately
list the adjustment on each customer's bill
and label the adjustment “cost of service
surcharge” if the adjustment is an increase
or "cost of service credit” if the adjustment
is a decrease.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332842 John M. Renfrow

Secretary of the
Commission

Public Utility Commission

of Texas
Eftective date: December 21, 1993
Proposal publication date: Sepiember 14,
1994

For further information, please call: (512)
458-0100

¢ ¢ ¢
* 16 TAC §23.23

The Public Utility Commission of Texas
adopts an amendment to §23.23, with
changes to the proposed text as published in
the September 14, 1993, issue of the Texas
Register, (18 TexReg 6177). The amendment
requires utilities to use a commission applica-
tion when filing fuel factor and recongiliation
cases. Also, it allows the presiding officers to
set a schedule of longer than a year for a
reconciliation case if deadlines result in a
number of utilities filing contemporaneously.
Finally, the amendment comects an error re-
garding the effective date of the January,
1993, amendments.

The amendment is adopted pursuant to
§16(a), of the Public Utility Regulatory Act,
which provides the Public Utilty Commission
of Texas with the authority to make and en-
force the rules reasonably required in the
exercise of its powers and jurisdiction.

Comments were filed by Southwestern Public
Service Company (SPS), Houston Lighting
and Power Company (HL&P), the Lower Col-
orado River Authority (LCRA), the Office of
Public Ulility Counsel (OPC), Texas Utilities
Electric Company (TUEC) and the Central
and South West Corporation operating com-
panies that operate in Texas, that is, Central
Power and Light Company, Southweslern
Electric Power Company, and West Texas
Utilities Company (CSW). TUEC and SPS
limited their comments to the proposed filing
packages.

None of the commenters opposed the
changes in the proposed amendment that
provided for a fuel factor and reconciliation
filing packages, however, several offered
changes to the proposed filing packages. The
filing packages and the comments on them
are being addressed concurrently, but sepa-
rately, from the amendments to §23.23(b).

OPC suggested that the language that allows
the presiding officer to set a schedule that
takes more than one year be expanded to
allow the presiding officer to allow for more
than a year to process a reconciliation case
under three other circumstances: complex is-
sues that require additional discovery, com-
plex issues that require more hearing time,
and staff and itervenor workload demands.
The Commission agrees that the circum-
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stance identified by OPC are instances in
which it may be appropriate to take more than
a year to process a reconciliation case. OPC
is comrect that already under the rule the
Commission may, when presented with an
appeal, set a schedule for a reconciliation
that will take more than a year. Furthermore,
the circumstances identified by OPC may
constitute good cause for waiver of the rule.
However, notwithstanding whatever merit
OPC’s suggestions may have, the Commis-
sion believes that OPC’s proposal’s so ex-
pands the published amendment that it would
be inappropriate to adopt the OPC’s proposal
at this time. Interested parties were only on
notice that the Commission may make
amendments to address the workload prob-
lem caused by the deadline; they were not on
notice that the Commission may make other
exceptions to the one-year requirement

HL&P and CSW offered different solutions
and language 1o address the potential
workload problem of a number of utilities filing
reconciliation proceedings at the same time
HL&P expressed concern that unreasonable
delays may result under the proposed lan-
guage in the processing of a reconciliation
case, and toward that end, suggested that
either a schedule for filings be specified by
the rule or a deadline of 455 days be set for
processing cases in which the one year limi-
tation of the rule would not apply. HL&P also
suggested that the Commission specify the
number of utilities that must file within 45
days of each other in order to trigger the
authority of the presiding officer to set a lon-
ger schedule. CSW commented that a more
appropriate way of addressing the problem
would be to require the General Counsel to
negotiate a schedule for the filing of reconcili-
ations and to extend the deadline for their
filing untit December 1, 1994. The Commis-
sion bslieves that thare is ment to specifying
a schedule, but CSW's proposal, and any
such schedule, effectively changes another
provision of the rule, the transition provision.
Because no changes were proposed to that
provision of the rule, it would be inappropriate
to adopt CSW's proposal.

HL&P’s suggestion to impose a deadline of
455 days does not adequately address the
problem. The additional 90 days may not be
enough to allow coordination of the cases that
may be filed.

The Commission declines to adopt the sug-
gestion of HL&P that a trigger number, 1e.
"4," should be specified. The number of utili-
ties that file at a time is less important than
the total magnitude of the cases filed in the
aggregate. In other word, two reconciliation
cases may represent far more work than four
other reconciliation cases.

The Commission finds the original proposal to
be the best solution at this ime. It is within
the scope of the original publication and al-
lows the Commission the flexibility to sched-
ule the workload as needed depending on
what filings are made. However, if a schedule
can be developed that will allow the utllities,
staff, and intervenors to better address the
reconctiations, the Commission would be re-
ceptive to considening either another amend-
ment adopting the schedule or a petttion
seeking a declaration of a good cause excep-
tion to the deadline

The LCRA commented that there is an incon-
sistency between §23.23(b)(2)(C) and
§23.23(b)(2)(E) in that the former specifies
that a fuel factor pettion must be filed on the
first business day of the month and the latter
says during the first five business days.
LCRA suggests that the latter was what was
intended by the Commission. The Commis-
sion agrees with LCRA, but declines to cor-
rect the matter because no change was
originally proposed to §23.23(b) (2)(C). This
comrection will have 1o be made at a latter
date.

Similarly, LCRA recommends the deletion of
§23 23(b)(3)(A)(1) because it is unnecessary
given the filing packages Whatever merit
there might be to that comment, the Commis-
sion does not believe it would be appropriate
o delete the sentence when such was not
originally proposed.

The Statutes affected by the adopted section
are Texas Civil Statutes, Article 1446¢, §516,
17, 37, and 38, and the Government Code,
§2001 004

§23.23. Rate Design.
(a) (No change.)

(b) Recovery of Fuel and
Purchased-Power Costs

(1) Purpose. The commission
will set an electric utility’s rates at a level
that will permit the utility a reasonable op-
portunity to earn a reasonable return on its
invested capital and to recover its reason-
able and necessary expenses, including the
cost of fuel and purchased power. The com-
mission recognizes in this connection that it
is 1n the interests of both utilities and their
ratepayers to adjust customer charges in a
timely manner to account for changes in
certain fuel and purchased-power costs.
Pursuant to The Public Utility Regulatory
Act (the Act), §43(g)(2). this subsection
establishes a procedure for setting and re-
vising fuel factors and purchased-power
cost recovery factors and a procedure for
regularly reviewing the reasonableness of
the fuel expenses recovered through fuel
factors

(2) Fuel factors.

(A) Use and calculation of
fuel factors. A utility’s fuel costs will be
recovered from the utility’s customers by
the use of a fuel factor that will be charged
for each kilowatt-hour (kwh) consumed by
the customer.

(i) Fuel factors are deter-
mined by dividing the utility's projected net
ehigible fuel expenses, as defmed in
subparagraph B of this paragraph, by the
corresponding projected kilowatt-hour sales
for the period 1n which the fuel factors are
expected to be in effect. Fuel factors must
account for system losses and for the differ-
ence in line losses corresponding to the type
of voltage at which the electric service 1s

provided. A utility may have different fuel
factors for different times of the year to
account for seasonal variations. A different
method of calculation may be allowed upon
a showing of good cause by the utility.

(i) A utility may initiate
a change to its fuel factor as follows:

() A utility may peti-
tion to adjust its fuel factor as often as once
every six months according to the schedule
set out in subparagraph (E) of this para-
graph.

(I A utility may peti-
tion to change its fuel factor at times other
than provided in the schedule if an emer-
gency exists as described in subparagraph
(G) of this paragraph

(m) A utility’s fuel
factor may be changed in any general rate
proceeding.

(iti)) Fuel factors are in
the nature of temporary rates, and the utili-
ty's collection of revenues by fuel factors is
subject to the following adjustments:

(I) The reasonableness
of the fuel costs that a utility has incurred
will be periodically reviewed in a reconcili-
ation proceeding, as described in paragraph
(3) of this subsection, and any unreasonable
costs incurred will be refunded to the utili-
ty's customers.

(II) To the extent that
there are varations between the fuel costs
incurred and the revenues collected, it may
be necessary or convenient to refund
overcollections or surcharge
undercollections. Refunds or surcharges
may be made without changing a utility’s
fuel factor, but requests by the utility to
make refunds or surcharges may only be
made at the times allowed by this para-
graph. A utility may petition to make re-
funds or surcharges at the specified times
that these rules allow a utility to change its
fuel factor irrespective of whether the utility
actually petitions to change its fuel factor at
that time. A utility shall petition for a sur-
charge at the next date allowed for setting a
fuel factor by the schedule set out in
subparagraph (E) of this paragraph when it
has materially undercollected its fuel costs
and projects that it will continue to be in a
state of matenal undercollection. A utility
shall petition to make a refund at any time
that it has materially overcollected its fuel
costs and projects that it will continue to be
in a state of material overcollection "Mate-
rially” or "material”, as used in this para-
graph, shall mean that the cumulative
amount of over- or under-recovery, nclud-
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ing interest, is 4.0% of the annual estimated
fuel cost figure most recently adopted by
the commission, as shown by the utility’s
fuel filings with the commission.

(B) Eligible fuel expenses.
Eligible fuel expenses include expenses
properly recorded in the Federal Energy
Regulatory Commission Uniform System of
Accounts, numbers 501, 503, 518, 536, 547,
555, and 565, as modified in this
subparagraph, as of September 30, 1992
and the items specified in clause (vi) of this
subparagraph. Any later amendments to the
System of Accounts are not incorporated
into this subparagraph. Subject to the com-
mission finding special circumstances under
clause (v) of this subparagraph, eligible fuel
expenses are limited to:

(i) For any account, the
utility may not recover, as part of eligible
fuel expense. costs incurred after fuel is
delivered to the generating plant site, for
example, but not limited to, operation and
maintenance expenses at generating plants,
costs of maintaining and storing inventories
of fuel at the generating plant site, unload-
ing and fuel handling costs at the generating
plant, and expenses associated with the dis-
posal of fuel combustion residuals. Further,
the utility may not recover maintenance ex-
penses and taxes on rail-cars owned or
leased by the utility, regardless of whether
the expenses and taxes are incurred or

fcharged before or after the fuel is delivered
to the generating plant site. The utility may
not recover an equity return or profit for an
affiliate of the utility, regardless of whether
the affiliate incurs or charges the equity
return or profit before or after the fuel is
delivered to the generating plant site. In
addition, all affiliate payments must satisfy
the Act, §41(c)(1).

(ii) For Accounts 501 and
547, the only eligible fuel expenses are the
delivered cost of fuel to the generating plant
site excluding fuel brokerage fees. For ac-
count 501, revenues associated with the dis-
posal of fuel combustion residuals will also
be excluded.

(iii)  For Accounts 518
and 536, the only eligible fuel expenses are
the expenses properly recorded in the Ac-
count, excluding brokerage fees. For Ac-
count 503, the only eligible fuel expenses
are the expenses properly recorded in the
Account, excluding brokerage fees, return,
non-fuel operation and maintenance ex-
penses, depreciation costs, and taxes.

(iv) For Account 555, the
utility may not recover demand or capacity
costs.

(v)  Upon demonstration
that such treatment is justified by special
circumstances, a utility may recover as eli-
gible fuel expenses fuel or fuel related ex-

penses otherwise excluded in clauses (i)-(iv)
of this subparagraph. In determining
whether special circumstances exists, the
commission shall consider, in addition to
other factors developed in the record of the
reconciliation proceeding, whether the fuel
expense or transaction giving rise to the
ineligible fuel expense resulted in, or is
reasonably expected to result in, increased
reliability of supply or lower fuel expenses
than would otherwise be the case, and that
such benefits received or expected to be
received by ratepayers exceed the costs that
ratepayers otherwise would have paid or
otherwise would reasonably expect to pay.

(vi) In addition to the ex-
penses designated above, unless otherwise
specified by the commission, eligible fuel
expenses shall include:

(I) revenues from
steam sales included in Accounts 504 and
456 to the extent expenses incurred to pro-
duce that steam are included in Account
503; and

(I) revenues from
wheeling transactions; and

) revenues from
off-system sales in their entirety.

(C) Petitions to revise fuel
factors. On the first business day of the
months specified in subparagraph (E) of this
paragraph, each utility using one or more
fuel factors may file a petition requesting
revised fuel factors. A copy of the filing
shall also be delivered to the General Coun-
sel and the Office of Public Utility Counsel.
Each petition must be accompanied by the
commission prescribed fuel factor applica-
tion and supporting testimony that includes
the following information:

(i) for each month of the
period in which the fuel-factor has been in
effect up to the most recent month for
which information is available;

) eligible fuel ex-
penses incurred, listed by the types of fuel
used;

(O) purchased power
and energy delivered to the utility, listed by
source and showing the demand component
and energy and/or fuel-expense component
associated with the purchases;

(I0) kilowatt-hour sa-
les to system utility customer classes;

(IV) generation by
plant, and if available, by unit;

\2) off-system
kilowatt-hour sales, and associated fuel
costs and revenues;

(VI) the revenues col-
lected pursuant to fuel factors by customer
class;

(VO) any other items
that to the knowledge of the utility have
affected fuel factor revenues and eligible
fuel expenses; and

(VII) the difference,
by customer class, between the revenues
collected pursuant to fuel factors and the
eligible fuel expenses incurred.

(ii) For each month of the
period for which the revised fuel factors are
expected to be in effect:

() estimated eligible
fuel expenses, listed by the types of fuel
expected to be used;

estimated
purchased-power and energy deliveries,
listed by source and showing the demand
component and energy and/or fuel-expense
component associated with the estimated
purchases;

(IO0) estimated
kilowatt-hour sales by customer class;

(V) generation by

plant, and if available, by unit;

(V) estimated off-
system kilowatt-hour sales, and associated
fuel costs and revenues; and

(VD) system energy in-
put and sales, accompanied by the calcula-
tions underlying any differentiation of fuel
factors to account for differences in line
losses corresponding to the type of voltage
at which the electric service is provided.

(D) Fuel factor revision pro-
ceeding. Burden of proof and scope of pro-
ceeding are as follows:

(i) In a proceeding to re-
vise fuel factors, a utility has the burden of
proving that:

(I) the expenses pro-
posed to be recovered through the fuel fac-
tors are reasonable estimates of the utility’s
eligible fuel expenses during the period that
the fuel factors are expected to be in effect;
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(I1) the utility’s esti-
mated monthly kilowatt-hour system sales
and off-system sales are reasonable esti-
mates for the period that the fuel factors are
expected to be in effect; and

(I) the proposed fuel
factors are reasonably differentiated to ac-
count for line losses corresponding to the
type of voltage at which the electric service
is provided;

(ii) The scope of a fuel
factor revision proceeding is limited to the
issue of whether the petitioning utility has
appropriately calculated its estimated eligi-
ble fuel expenses and load.

(E) Schedule for filing peti-
tions to revise fuel factors. A petition to
revise fuel factors may be filed with any
general rate proceeding. Otherwise, except
as provided by subparagraph (G) of this
paragraph, which addresses emergencies,
petitions by a utility to revise fuel factors
may only be filed during the first five busi-
ness days of the month in accordance with
the following schedule:

(i) January and July: El
Paso Electric Company and Central Power
and Light Company;

(ii) February and August:
Texas Utilities Electric Company and
Brazos Electric Power Cooperative, Inc.;

(iii) March and Septem-
ber: West Texas Utilities Company and
Gulf States Utilities Company;

(iv) April and October:
Houston Lighting and Power Company and
Southwestern Electric Power Company;

(v) May and November:
Southwestern Public Service Company and
Lower Colorado River Authority; and

(vi) June and December:
Texas-New Mexico Power Company, South
Texas Electric Cooperative, Inc., San Mi-
guel Electric Cooperative, Inc., and any
other electric utility not named in this
subparagraph that uses one or more fuel
factors.

(F) Procedural schedule.
Upon the filing of a petition to revise fuel
factors in a separate proceeding, the presid-
ing officer shall set a procedural schedule
that will enable the commission to issue a
final order in the proceeding as follows:

(1) within 60 days after
the petition was filed, if no hearing is re-
quested within 30 days of the petition; and

(i) within 90 days after
the petition was filed, if a hearing is re-

quested within 30 days of the petition. If a
hearing is requested, the hearing will be
held no earlier than the first business day
after the 45th day after the application was
filed.

(G) Emergency revisions to
the fuel factor. If fuel curtailments, equip-
ment failure, strikes, embargoes, sanctions,
or other reasonably unforeseeable circum-
stances have resulted in a material under-
recovery of eligible fuel costs, the utility
may file a petition with the commission
requesting an emergency interim fuel factor.
Such emergency requests shall state the na-
ture of the emergency, the magnitude of
change in fuel costs resulting from the
emergency circumstances, and other infor-
mation required to support the emergency
interim fuel factor. The commission shall
issue an interim order within 30 days after
such petition is filed to establish an interim
emergency fuel factor. If within 120 days
after implementation, the emergency in-
terim factor is found by the commission to
have been excessive, the utility shall refund
all excessive collections with interest calcu-
lated on the cumulative monthly ending un-
der- or over-recovery balance in the manner
and at the rate established by the commis-
sion for overbilling and underbilling in
§23.45(g) of this title (relating to Billing).
If, after full investigation, the commission
determines that no emergency condition ex-
isted, a penalty of up to 10% of such over-
collections may also be imposed on
investor-owned utilities.

(3) Reconciliation of fuel ex-
penses. Utilities shall file petitions for rec-
onciliation on a periodic basis so that any
petition for reconciliation shall contain a
maximum of three years and a minimum of
one year of reconcilable data and will be
filed no later than six months after the end
of the period to be reconciled. However,
notwithstanding the previous sentence, a
reconciliation shall be requested in any gen-
eral rate proceeding under the Act, §43, and
may be performed in any general rate pro-
ceeding under the Act, §42. Upon motion
and showing of good cause, a fuel reconcili-
ation proceeding may be severed from or
consolidated with other proceedings.

(A) Petitions to reconcile
fuel expenses. In addition to the commis-
sion prescribed reconciliation application, a
fuel reconciliation petition filed by a utility
must be accompanied by supporting testi-
mony that includes the following informa-
tion:

(i) for the period being
reconciled, historical data corresponding to
the monthly data requtred to be included in
petitions to revise fuel factors;

(i) summaries of all con-

tracts under which the utility or a fuel-
supplying affiliate of the utility purchased
fuel, power, and/or energy during the recon-
ciliation period, the costs of which are in-
cludible in the utility’s eligible fuel
expenses. Each contract summary must in-
clude the following information:

(I) the name of the
supplier, the contract number or other des-
ignation, and the type of fuel or purchased
power involved;

(II) the date on which
the contract was originally signed and the
dates on which any amendments were
signed,;

(II) the date on which
the fuel or purchased-power was first sup-
plied pursuant to the contract;

(IV) the term of the
contract;

(V) the pricing mecha-
nism under the contract;

(VI) the provisions of
any take-or-pay obligations under the con-
tract;

(VII) the maximum
amount of deliveries available under the
contract;

(VIO) the terms of any
economic-out provisions in the contract;

(IX) the

points under the contract;

delivery

(X) the provisions for
transportation of the fuel or transmission of
the purchased power under the contract; and

(XI) the quality or
measurement of the fuel or purchased
power under the contract.

(ii1) the quantities pur-
chased and the unit prices and total prices
paid under any contract during the reconcil-
iation period;

(iv) if the utility’s eligible
fuel expenses for the period included an
item or class of items supplied by an affili-
ate of the utility, the prices charged by the
supplying affiliate to the utility were rea-
sonable and necessary and no higher than
the prices charged by the supplying affiliate
to its other affiliates or divisions or to unaf-
filiated persons or corporations for the same
item or class of items;

¢ Adopted Sections

December 7, 1993

18 TexReg 9099



(v) a summary descrip-
tion of all generating-unit outages and par-
tial outages during the reconciliation period.
The utility must make available information
stating in detail the reason or cause for any
outage, the beginning and ending time and
date of the outage or partial outage, and the
amount of capacity reduction during any
partial outage;

(vi) asummary of signif-
icant, atypical events that occurred during
the reconciliation period that constrained
the economic dispatch of the utility’s gener-
ating units, including but not limited to
transmission line constraints, fuel use or
deliverability constraints, unit operational
constraints, and system reliability con-
straints;

(vii) a general description
of typical constraints that limit the eco-
nomic dispatch of the utility’s generating
units, including but not limited to transmis-
sion line constraints, fuel use or deliverabil-
ity constraints, unit operational constraints,
and system reliability constraints; and

(viii) the reasonableness
and necessity of the utility’s eligible fuel
expenses and its mix of fuel used during the
reconciliation period.

(B) Fuel reconciliation pro-
ceedings. Burden of proof and scope of
proceeding are as follows:

(i) In aproceeding to rec-
oncile fuel factor revenues and expenses, a
utility has the burden of showing that:

(I) its eligible fuel ex-
penses during the reconciliation period were
reasonable and necessary expenses incurred
to provide reliable electric service;

(ID if its eligible fuel
expenses for the reconciliation period in-
cluded an item or class of items supplied by
an affiliate of the utility, the prices charged
by the supplying affiliate to the utility were
reasonable and necessary and no higher
than the prices charged by the supplying
affiliate to its other affiliates or divisions or
to unaffiliated persons or corporations for
the same item or class of items; and

() it has properly
accounted for the amount of fuel-related
revenues collected pursuant to the fuel fac-
tor during the reconciliation period.

(i) The scope of a fuel
reconciliation proceeding includes any issue
related to determining the reasonableness of
the utility’s fuel expenses during the recon-
ciliation period and whether the utility has
over- or under-recovered its reasonable fuel
expenses. The scope does not include those

issues precluded by subsection (a)(7) of this
section.

(C) Refunds. All refunds and
surcharges shall be made using the follow-
ing methods.

(i) Interest will be calcu-
lated on the cumulative monthly ending un-
der- or over-recovery balance in the manner
and at the rate established by the commus-
sion for overbilling and underbilling in
§23.45(g) of this title

(i) Rate class as used in
this subparagraph shall mean all customers
taking service under the same tariffed rate
schedule, or a group of seasonal agricultural
customers as identified by the utility.

(iii) Interclass allocations
of refunds and surcharges, including associ-
ated interest, shall be developed on a
month-by-month basis and shall be based
on the historical kilowatt-hour usage of
each rate class for each month during the
period in which the cumulative under- or
over-recovery occurred, adjusted for line
losses using the same commission-approved
loss factors that were used in the utility’s
applicable fixed or interim fuel factor.

(iv) Intraclass allocations
of refunds and surcharges shall depend on
the voltage level at which the customer
receives service from the utility. Retail cus-
tomers who receive service at transmission
voltage levels, all wholesale customers, and
any groups of seasonal agricultural custom-
ers as identified by the utility shall be given
refunds or assessed surcharges based on
their individual actual historical usage re-
corded during each month of the period in
which the cumulative under- or over-
recovery occurred, adjusted for line losses if
necessary. All other customers shall be
given refunds or assessed surcharges based
on the historical kilowatt-hour usage of
their rate class.

(v) Unless otherwise or-
dered by the commission, all refunds and
surcharges shall be made through a one-
time bill credit or charge. However, refunds
may be made by check to municipally-
owned utility systems if so requested. Retail
customers who receive service at transmis-
sion voltage levels, all wholesale customers,
and any groups of seasonal agricultural cus-
tomers as identified by the utility shall be
given a lump-sum credit or assessed a
lump-sum surcharge. All other customers
shall be given a credit or assessed a sur-
charge based on a factor which will be
applied to their kilowatt-hour usage over a
one-month period. This factor will be deter-
mined by dividing the amount of refund or
surcharge allocated to each rate class by
forecasted kilowatt-hour usage for the class
during the month in which the refund or
surcharge will be made.

(D) Procedural  schedule.
Upon the filing of a petition to reconcile
fuel expenses in a separate proceeding, the
presiding officer shall set a procedural
schedule that will enable the commission to
issue a final order in the proceeding within
one year after a materially complete petition
was filed. However, if the deadlines im-
posed by paragraph (6) of this subsection
result in a number of utilities filing cases
within 45 days of each other, the presiding
officers shall schedule the cases in a manner
to allow the commission to accommodate
the workload of the cases irrespective of
whether such procedural schedule enables
the commission to issue a final order in
each of the cases within one year after a
materially complete petition is filed.

(4) Notice of fuel proceedings.
In addition to the notice required by the
Administrative Procedure Act (APA) to be
given by the commission, the utility is re-
quired to give notice of fuel proceeding at
the time the petition 1s filed.

(A) Method of notice. Notice
of fuel proceedings will be given by the
utility as follows.

(i) Notice 1n all proceed-
ings involving refunds, surcharges, or a pro-
posal to change the fuel factor, shall be by
one-time publication in a newspaper having
general circulation in each county of the
service area of the utility or by individual
notice to each customer;

(1) Notice in all reconcil-
1ation proceedings shall be by publication
once each week for two consecutive weeks
in a newspaper having general circulation in
each county of the service area of the utility
and by individual notice to each customer;

(1ii) Notice of proceed-
ings solely wnvolving the certification of
long-term fuel contracts is covered by sub-
section (a) of this section

(B) Contents of notice. No-
tice whether by publication or by individual
notice to each customer shall state the date
the pettion was filed and include a general
description of the customers, customer clas-
ses, and territories affected by the petition;
and the relief requested Notices to revise
fuel factors must also state the proposed
fuel factors by type of voltage and the
period for which the proposed fuel factors
are expected to be in effect. Notices to
revise fuel factors, to refund, or to sur-
charge must contain the statement that,
"these changes will be subject to final re-
view by the commission in the utility's next
reconciliation,” unless, in the case of re-
funds or surcharges, the change is a result
of a reconciliation proceeding. Notices to
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reconcile fuel expenses must also state the
period for which final reconciliation is
sought. In addition, all notices must state:
"Persons who wish to intervene in the pro-
ceeding or comment upon the action sought
should contact the Public Utility Commis-
sion of Texas, 7800 Shoal Creek Boulevard,
Austin, Texas 78757, or call the Commis-
sion’s Public Information Office at (512)
458-0256 or (512) 458-0221 (telecommuni-
cations device for the deaf).”

(C) Proof of notice may be
demonstrated by appropriate affidavit. In
fuel proceedings initiated by a person other
than a utility, the notice required in this
paragraph must be provided in accordance
with a schedule ordered by the presiding
officer.

(5) Reports; confidentiality of
information. Matters related to submitting
reports and confidential information will be
handled as follows:

(A) The commission will
monitor each utility’s actual and projected
fuel-related costs and revenues on a
monthly basis. Each utility shall maintain
and provide to the commission, in a format
specified by the commission, monthly re-
ports containing all information required to
monitor monthly fuel-related costs and rev-
enues, including generation mix, fuel con-
sumption, fuel costs, purchased power
quantities and costs, and system and off-
system sales revenues.

(B) Contracts for the pur-
chase of fuel, fuel storage, fuel transporta-
tion, fuel processing, or power are
discoverable in fuel proceedings, subject to
appropriate confidentiality agreements or
protective orders.

(C) The utility shall prepare
a confidentiality disclosure agreement to be
included as part of the fuel reconciliation
petition. The format for the agreement shall
be the same as that contained in the com-
mission approved rate filing package. In
addition to the agreement itself, Attachment
1 of the agreement shall present a complete
listing of the information required to be
filed which the utility alleges are confiden-
tial. Upon request and execution of the con-
fidentiality agreement, the utility shall
provide any information which it alleges is
confidential. If the utility fails to file a
confidentiality agreement, the deadline for a
commission final order in the case is tolled
until a protective order is entered or a confi-
dentiality agreement is filed. Use of the
confidentiality disclosure agreement does
not constitute a finding that any information
is proprietary and/or confidential under law,
or alter the burden of proof on that issue.

The form of agreement contained in the
commission-approved rate filing package
does not bind the examiner or the commis-
sion to accept the language of the agree-
ment in the consideration of any subsequent
protective order that may be entered.

(D) A party that cannot view
a confidential document without receiving
advantage as a competitor or bidder may
hire outside counsel and consultants to view
the document subject to a protective order.

(6) Effective date of the Janu-
ary, 1993, amendments; transition period.
The January, 1993, amendments to this sub-
section are effective May 1, 1993. How-
ever, with respect to individual utilities, all
fuel-related revenues collected through a
fuel factor in effect before the effective date
of a fuel factor established under the 1993
amendments shall be reconciled under com-
mission rules and orders in effect before the
effective date of the 1993 amendments.
Notwithstanding paragraph (3) of this sub-
section, no utility shall be required to file a
separate fuel reconciliation petition earlier
than one year after the effective date of this
subsection, and utilities for which fuel ex-
penses have been reconciled for any of the
18 months preceding the effective date of
this subsection shall not be required to file a
separate fuel reconciliation petition earlier
than two years after the effective date of
this subsection. The definition of eligible
fuel expense in this section shall apply ex-
cept to the extent the definition is inconsis-
tent with a commission order signed (before
or after promulgation of this rule) in con-
nection with a case filed before the effective
date of this section, in which case such
order shall apply to fuel expenses incurred
until a final order is signed in the utility’s
first base rate case after the effective date of
this section,

(7)-(8) (No change.)

(c)-(e) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332843 John M. Renfrow

Secretary of the
Commission

Public Utility Commission
of Texas

Effective date: December 21, 1993
Proposal publication date: September 14,
1993

For further information, please call: (512)
458-0100

¢ ¢ ¢

Part VIII. Texas Racing
Commission

Chapter 311. Conduct and
Duties of Individual
Licensees

Subchapter B. Specific Licens-
ees

Licensees for Horse Racing .
* 16 TAC §311.153

The Texas Racing Commission adopts the
repeal of §311.153, concerning workers’ com-
pensation, without changes to the proposed
text as published in the October 15, 1993,
issue of the Texas Register (18 TexReg
7086).

The repeal is adopted to ensure the commis-
sion’s rules are consistent with applicable
sfate law.

The repeal eliminates the requirement that
trainers provide workers’ compensation insur-
ance for their employees

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 179e, §3.02, which authorize the
commission to adopt rules for conducting rac-
ing with wagering and for administering the
Texas Racing Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 1,
1983.

TRD-9332861 Paula Cochran Caner

General Counsel
Texas Racing Commission

Effective date: January 1, 1994
Proposal publication date. October 15, 1993

For further information, please call (512)

794-8461

L4 ¢ ¢

Chapter 313. Officials and
Rules of Horse Racing

Subchapter D. Running of the
Race

Jockeys
* 16 TAC §313.409

The Texas Racing Commission adopts an
amendment to §313.409, concerning jockey
mount fees, without changes to the proposed
text as published in the October 15, 1993,
issue of the Texas Register (18 TexReg
7086).

The amendment is adopted to ensure that
funds will be available to pay jockeys for their
services.

The amendment requires the losing jockey
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mount fee to be on deposit with the
horsemen’s bookkeeper before a horse is eli-
gible o start in a race.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 179e, §3. 02, which
authorize the commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; and §6.06,
which authorizes the commission to adopt
rulas relating to the operation of racetracks.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on December 1,
1993

TRD-9332862 Paula Cochran Carter
General Counsel

Texas Racing Commission
Eftective date: January 1, 1994
Proposal publication date: October 15, 1993

For fuwther information, please call: (512)
794-8461

¢ ¢ L4

Subchapter E. Training Facili-
ties

¢ 16 TAC §§313.501-313.507

The Texas Racing Commission adopts new
§§313.501, 313 502, 313 504, 313. 506, and
313.507, concerming training facilities, without
changes 1o the proposed texi as published in
the October 15, 1993, issue of the Texas
Register (18 TexReg 7086). The Commission
also adopts §313.503 and §313. 505 with
changes.

The sections are adopted to ensure that wa-
gerers have accurate workout information on
horses on which they are wagering and that
racehorses participating in pari-mutuel racing
are fit and ready to compete.

The sections establish the licensing proce-
dures and operational requirements for train-
ing facilties and their employees. The
changes in §313.503 and §313.505 correct
errors in designating subsections.

Comments in favor of the proposal were re-
ceived from the Diamond D Ranch, Bill Leach
Racing Stables, and an individual in Brady.
Comments against the proposal were re-
ceived from Crabtree Training Center, which
disagreed with the amount of the license fee
and the minimum specifications for the race-
track. The Commission disagrees with these
comments on the grounds that the amount of
the license directly reflects the actual costs
anticipaled to be incurred by the Commission
in regulating training facilities, which is the
appropriate criteria for setting the fee under
Texas Civil Stalutes, Article 179e, §3. 021(c).
The Commission further disagrees with the
comments on the grounds that minimum
specifications for a racetrack at a training
facility are necessary to ensure the safety of
the racehorses obtaining an official workout
and the safety of the jockeys riding the

horses. Comme 1is were received from sev-
eral individuals in the form of a petition indi-
cating their desire for the Commission to
expand the number of facilties at which offi-
cial workouts may be obtained. The Commis-
sion believes that by adopting the new rules
as proposed, there will be an increase in the
number of facilities available to provide offi-
cial workouts.

The new sections are adopted under Texas
Civil Statutes, Arlicle 179e, §3. 02, which
authorize the commission to adopt rules for
conducting racing with wagering and for ad-
ministering the Texas Racing Act; §3.021,
which authorizes the commission to adopt
rules for the licensing and regulation of train-
ing facilities and to charge an annual fee for
training facility licenses; §7.02, which autho-
rizes the commission to adopt categories of
occupational licenses; and §7.05, which au-
thorizes the commission to set the amount of
occupational license fees by rule.

§313.503. Physical Plant.

(a) To be eligible for a training fa-
cility license, the facility must provide the
equipment and facilities prescribed by this
section.

(b) The racetrack at a training facil-
ity must have a chute at least 250 yards
long from the back of the chute to the finish
line. The racetrack must be an oval that is at
least:

(1) five-eighths mile in length;

(2) 45 feet
straightaway;

(3) 45 feet wide on each turn.

(c) The dimensions of the racetrack
at the training facility must be surveyed by
a certified land surveyor, including the dis-
tances from each distance pole to the finish
line. The results of the survey must be
submitted in writing with the application for
a training facility license. If neither the
track dimensions nor the distance poles
have been altered since the date an original
training facility license was granted, the
general manager or chief executive officer
of the training facility may submit a sworn
affidavit stating tha( fact in lieu of a new
survey. If the track dimensions or distance
poles have been altered since the date the
original training facility license was
granted, the racetrack must be surveyed by
a certified land surveyor and the results
submitted to the commission in writing with
the application for license renewal.

(d) A training facility shall provide
an inside contour rail and an outside rail,
both of which must be approved by the
commission or the commission staff. The
turns on the racetrack must be banked to a
degree approved by the commission or the
commission staff. A training facility shall
provide a padded starting gate approved by
the commission or the commission staff.

wide on each

The training facility shall provide timing
equipment that is capable of recording the
time of a horse in at least hundredths of a
second. The timing equipment is subject to
testing and approval by the commission or
the commission staff.

(e) The racetrack at a training facil-
ity must have distance poles indicating the
distance from the pole to the finish line as
follows:

(1) 1/16 poles with black and
white stripes;

(2) 1/8 poles with green and
white stripes; and

(3) 1/4 poles with red and white
stripes.

(f) A training facility is not re-
quired to have:

(1) facilities for the public to
observe the workouts; or

(2) concessions.

§313.505. Workout Requirements.

(a) All official workouts must be
supervised by the following officials, who
must be licensed and approved by the com-
mission:

(1) a timer/clocker;
(2) a horse identifier,; and
(3) a starter.

(b) The person riding a horse in an
official workout and the person bringing a
horse to a licensed training facility for an
official workout must hold a valid commis-
sion license in the appropriate category.

(c) The horse identifier shall iden-
tify each horse before each official workout.
The original registration papers for each
horse that is to work, or a copy that satisfies
the horse identifier, must be submitted to
the horse identifier before the horse’s initial
workout at the facility to permit the identi-
fier to record the horse’'s color, gender,
markings, and tattoo number, if applicable.
The horse identifier shall inspect all docu-
ments of ownership, registration, or breed-
ing necessary to ensure the proper
identification of the horse. The identifica-
tion procedures used at the training facility
are subject to the approval of the executive
secretary, The individual serving as the
horse identifier may serve as timer or starter
also, with the approval of the executive
secretary.

(d) A training race may be used as
an official workout. The distance of an offi-
cial workout must be at least:

(1) 220 vyards for a quarter
horse;

(2) two furlongs, for a two-year
old thoroughbred; and
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(3) three furlongs, for a thor-
oughbred three years of age or older.

(e) A workout must be timed on a
stopwatch that is accurate to within .01 of a
second. Times for quarter horses shall be
rounded to tenths of one second and times
for thoroughbred horses shall be rounded to
fifths of one second.

(f) An individual may not ride a
horse in an official workout unless the indi-
vidual is wearing a properly fastened helmet
of a type approved by the commission.

(g) Each official workout must be
recorded on a form prescribed by the com-
mission. Not later than 24 hours after the
day of an official workout, a training facil-
ity shall transmit the results of the workout
to:

(1) the official past performance
publisher;
(2) the commission; and

(3) each pari-mutuel horse race-
track in this state that is:

(A) conducting a live race
meeting for the same breed of horse as the
horse that was worked; or

(B) will, in 45 days or less
after the date of the workout, commence a
live race meeting for the same breed of
horse as the horse that was worked.

(h) A horse may not have more
than one official workout on a calendar day.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on December 1,
1993.

TRD-9332863 Paula Cochran Carter

Genaral Counsel!
Texas Racing Commission

Effective date: January 1 1994
Proposal publication date: October 15, 1993
For futher informatior:, please call: (512)
794-8461
¢ ¢ 4
TITLE 22. EXAMINING
BOARDS
Part XXIII. Texas Real
Estate Commission
Chapter 535. Provisions of the
Real Estate License Act
Mandatory Continuing Educa-
tion
e 22 TAC §535.71, §535.72

The Texas Real Estate Commission adopls
amendments to §535.71 and §535.72, con-

ceming mandatory continuing education
(MCE) for real estate licensees, without
changes the proposed text as published in
the October 19, 1993, issue of the Texas
Register (18 TexReg 7283).

The amendment to §535.71 eliminates a re-
quirement that MCE providers pay filing fees
by cashier's checks. The amendment also
adds a new core real estate course on the
law of agency to the list of courses which may
be accepted for MCE credit.

The amendment to §535.72 simplifies the re-
porting process for MCE providers by elimi-
nating a requirement that providers insert the
course completion card number for each stu-
dent on the course completion roster or al-
phabetized list of students filed with the
commission. Providers who wish to insert stu-
dent course completion numbers for addi-
tional verification may do so at ther own
discretion.

The amendments are necessary lo conform
the sections with current law and simply filing
requrements.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 6573a, §5(h), which pro-
vide the Texas Real Estate Commission with
the authority to make and enforce all rules
and regulations necessary for the perfor-
mance of its duties.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 29,
1993.

TRD-9332867 Mark A. Moseley

General Counsel
Texas Real Estate
Commission

Effective date: December 21, 1993
Proposal publication date. Octcber 19, 1993

For fuher information, please call (512)
465-3900

¢ ¢ ¢

Licensed Real Estate Inspec-
tors

e 22 TAC §§535.205, 535.208,
§35.212, 535.214, 535.216, 535.
218, 5§35.221, 535.224, 535226

The Texas Real Estate Commission adopts
amendments to §§535.205, 535 208,
535.212, 535.214, 535.216, 535.218,
5§35.221, 535.224, and 535.226, concerning
licensed real estate inspeclors, without
changes the proposed text as published in
the Oclober 8, 1993, issue of the Texas Reg-
ister (18 TexReg 6898).

The amendments substiute the statutory
terms "professional inspectars,” “real estate
inspector,” and "licensed apprentice inspec-
tor" for the respective previous terms “real
estate inspector,” "inspector-in-training,” and
"registered apprentice inspector”™ and clanfy
the type of icense involved in the sections.

The amendment to §535.224 conforms the
section with a provision in recent legislation
which permits the commission to authorize
the Texas Real Estate Inspector Committee,
an advisory committee of 12 inspectors ap-
pointed by the commission, to conduct ad-
ministrative hearings or recommend the entry
of final orders, or both, in contested cases
involving inspectors. The amendment fo
§535.224 also substitutes new statutory
terms for the inspector licenses issued by the
COmmISSion.

The amendments are necessary lo conform
the sections with cument law.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 6573a, §5(h), which pro-
vide the Texas Real Estate Commission with
the authority to make and enforce all rules
and regulations necessary for the perfor-
mance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 30,
1993.

TRD-9332866 Mark A. Moseley

General Counsel
Texas Real Estate
Commission

Effectve date. December 21, 1993
Proposal publication date: October 8, 1993

For further informalion, please call: (512)
465-3900

¢ ¢ L 4
TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 5. Property and
Casualty

Subchapter E. Texas Catastro-
phe Property Insurance As-
sociation

e 28 TAC §5.4501

The State Board of Insurance of the Texas
Department of Insurance adopts an amend-
menl to §5.4501, concerning the adoption by
reference of a new manual of rules goveming
the writing of windstorm and hail insurance
through the Texas Catastrophe Property In-
surance Association (TCPIA), with changes
to the proposed manual and text as published
in the October 8, 1993, issue of the Texas
Register (18 TexReg 6915).

The new TCPIA manual is necessary to in-
corporate new rules based on recent amend-
ments to the insurance Code, Aricle 21.49,
enacted in House Bill 1461 by the 73rd Texas
Legislature, that amended the raling for resi-
dential risks insured through the TCPIA and
mandated that the association provide cover-
ages for indirect losses caused by windstorm
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and hail. The new manual is also needed to
incorporate all changes in the manual rules
that have previously been approved by the
State Board of Insurance and is reformatted
and simplified for easier use. Implementation
of the new manual rules will result in greater
availability of residential insurance in the vol-
untary market for Texas coastal residents
since most windstorm and hail coverage will
be excluded from the residential policy written
in the voluntary market, and coverages for
both direct and indirect losses caused by
windstorm and hail will be provided in the
TCPIA policy

Proposed §5.4501 as published, which pro-
vided for an effective date of December 1,
1993, for the new rules manual, is amended
to provide for an effective date of January 1,
1994. This change is necessary to comply
with the Admnistrative Procedure Act re-
quirement that a rule takes effect 20 days
after the date on which it is filed in the office
of the secretary of state (the Government
Code, §2001.036(a)) and to allow time for the
printing and dsstribution of the new manual.

New Rules ILE S and II.E.6, which were not
part of the proposed manual, are incorpo-
rated inlo the adopted manual to provide indi-
rect loss coverage under a TCPIA policy for
condominium owners (Forms HO-CON-B and
HO-CON-C) with the remaining items under
Rule IL.E. renumbered as Rule I1.E.7 through
ILE.11. Rules Ii.E.1 and IIl.LE.2 as proposed
are amended in the adopted manual to pro-
vide proper rating for indirect loss coverages
for condominium owners when TCPIA Forms
326 (HO-CONDO) and 328 (HO-CONDO)
are attached to a TCPIA policy. Rule 1.J.5 in
the TCPIA manual as proposed is reworded
in the adopted manual to more closely follow
the statute (the Insurance Code, Article
21.49, §8D(e) , regulating liabilty limits of
TCPIA policies), and the new warding is
moved to be an exception under Rule I.J.2.a
since the provisions of Rule 1.J.5 apply only to
those risks referenced under Rule 1.J.2.a.
This amendment as adopted does not change
the intent or application of Rule 1.J.5 as pro-
posed but simply clanfies the application of
the rule. Typographical errors in Rule HL.F
are comected in the adopted manual.

The new manual contains rules thal are
based on recent amendments to the Insur-
ance Code, Aricle 21 49, enacted in House
Bill 1461 by the 73rd Texas Legislature, that
amended the rating for residential risks in-
swed through the TCPIA and mandated that
the association provide coverages for indirect
losses caused by windstorm and hail. The
proposed manual changes reflect the proper
method of rating an association policy when
insuring a dwelling risk using the board ap-
proved benchmark rates with an added factor
not greater than +30%, but not less than
+25%. The proposed manual changes also
provide for the attachment of endorsements
providing coverages for indirect losses
caused by windstorm and hail and provide
the appropriate rating for such coverages. In
addition, the new manual incorporates all
changes in the manual rules that have previ-
ously been approved by the State Board of
Insurance and is presented in a new simpli-
fied format for easter use

During the comment period, the Texas De-
partment of Insurance received written com-
ments on the proposal from the Texas
Association of Insurance Agents and Zapp
Inswrance Agency.

Comment: One commenter stated that the
exclusion of primary residential townhouses
and condominium units from the indirect loss
coverage provisions was not in keeping with
the intent of the Insurance Code, Article
21.49, as amended by the 73rd Texas Legis-
lature in House Bili 1461, which was to en-
courage inswrance companies to increase
their writings in coastal areas by eliminating
coverage for certain wind-related exposures
from residential property policies and provid-
ing coverage for these same exposures in the
TCPIA policy. The commenter pointed out
that because of this exclusion condominium
unit owners will continue to experience a lack
of availability in the voluntary market. The
commenter proposed amending Rules ILE.2
and ILE.3 of the TCPIA manual to include
HO-CON-B and HO-CON-C policies to pro-
vide for the use of indirect loss coverage
endorsements for condominium owners and
amending Rule HI.E.1 in the last sentence for

rating purposes.

Response: The Department agrees with the
commenter’s reasoning in the explanation of
the legislative intent of the amendments to
Article 21.49 as added in Section 8D. The
Depariment disagrees that primary residential
townhouses have been excluded from the
proposal because any individually owned
townhouse untt insured by the owner is de-
fined as a dwelling in the TCPIA manual and
is eligible 10 be covered under a TCPIA policy
for indirect loss coverage based on the exclu-
sion of such coverage from the companion
homeowners or dwelling policy issued in the
voluntary market to insure the individually
owned townhouse unit. The Department
agrees that condominium owners insured by
the TCPIA should be provided with indirect
loss coverages. The Department did not in-
clude such coverage in the proposal because
while the newly enacted statute provides this
coverage for condo renters, it does not ad-
dress condo owners. However, it is the De-
partment’s position that the legislative intent
is clear that certain indirect loss coverages for
all residential risks were to be provided by the
TCPIA policy when such coverages were ex-
cluded from a residential property policy wri-
ten in the voluntary market. The State Board
of Inswrance pursuant to the authorty granted
in the Insurance Code, Article 21.49, §§5A, 7,
and 8 may provide for such coverages, and
the rule as adopted provides for two addi-
tional endorsements to provide condo owners
with certain indirect loss coverages The De-
partment, however, does not agree with the
commenter that TCPIA Endorsement Forms
315 and 320 can be used for this purpose
because these endorsements cannot be re-
vised to properly correspond to the indirect
loss coverages that must be provided for in-
suring condominium owners. As a result, the
Board has adopted TCPIA Form 326 (HO-
CONDOQ) to be attached to a TCPIA Wind-
storm and Hail policy if a HO-CON-B com-
panion homeowners policy has been issued
which excludes the coverages provided by
the attached endorsement and TCPIA Form

328 (HO-CONDO) to be attached to a TCPIA
Windstorm and Hail policy if a HO-CON-C
companion homeowners policy has been is-
sued which excludes the coverages provided
by the attached endorsement. The Depart-
ment has added new Rules Il.E.5 and II.E.6,
and amended Rules IIL.E.1 and IIi.E.2 accord-
ingly.

Comment: This same commenter suggested
that Rule lIL.F. of the TCPIA manual should
be amended to include the words "Associa-
tion limit or the deductible amount™ following
the phrase "When the value exceeds the
maximum”.

Response: The Depariment responds that
this was a typographical emror, and it has
been comrected in the adopted manual.

Comment: This same commenter suggested
that while Rule I.K. of the manual lists mobile
homes as excluded property, rules regarding
the rating and writing of mobile homes should
be included in the manual because the
TCPIA provides coverage for mobile homes

Response: The Depariment agrees and will
prepare a mobile home rules and rates sup-
plement to the manual for Board consider-
ation and adoption in a separate rulemaking
procedure.

Comment- Both commenters suggested that
Rule 1.J.5 of the manual does not accurately
reflect the intent of the Insurance Code, Artr
cle 21 49, §8D(e) and that the rule should be
changed to frack the stalutory language ver-
batim.

Response: The Department's wording of the
rule is based on the statutory interpretation
that the maximum limit of liability for a risk
insured after September 1, 1991, may not be
required to be reduced if the risk was insured
by the TCPIA for a grealer maximum limd of
liability on September 1, 1991. The Depart-
ment does not agree with the commenters’
proposal in its entirety because the Depart-
ment believes that there needs to be clarifica-
tion that the pertinent statute apples only to
risks insured by TCPIA and not to nsks in-
sured by the voluntary market. However, the
Department agrees that Rule 1J. 5 in the
TCPIA manual as proposed should be re-
worded to more closely follow the statute (the
Insurance Code, Article 21 49, §8D(e) regu-
lating hability imits of TCPIA policies) and yet
slill provide that t applies only to risks insured
by TCPIA and not to risks insured by the
voluntary market. Also, the Department be-
lieves that for clarification purposes the new
wording should be moved from Rule 1.J.5, as
proposed, to be an exception under Rule
LJ.2.a since the provisions of Rule | J 5 apply
only to those risks referenced under Rule
1J.2 a. These changes are incorporated into
the adopted manual. This amendment as
adopted does not change the intent or applr-
cation of Rule 1.J.5 as proposed but simply
clarifies the application of the rule. if the
commenters disagree with the Department’s
interpretation that the pertinent statute applies
only to nsks insured by TCPIA and not to
nsks insured by the voluntary market, this
matter should be resolved in a separate
rulemaking procedure because Rule 1 J 5 was
proposed for inclusion in the manual because
it was previously adopted by the Board and
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was not proposed as new language under
this rule.

Comment: Both commenters suggested that
Rule liL.F. of the TCPIA manual should be
amended to include the words “coinsurance
requirements and charge a® foliowing the
phrase the association may waive the".

Response: The Department responds that
this was a typographical emor, and it has
been comected in the adopted manual.

Comment: One commenter disagreed with
the proposed changes in the manual predict-
ing that these changes will greatly complicate
matters for agents, add a whole layer of un-
derwriting review for the TCPIA staff, and
result in a surge of applications retumed for
corections or explanations.

Response: The Department responds that the
new rules and procedures are the result of
new legislation. The Depariment agrees that
the newly enacted amendments to the Insur-
ance Code, Article 21.49 create complica-
tions for administering the change; however,
it is the Department’s opinion that regardless
of how those changes are implemented ad-
ministering the changes will be complicated.

The amendment is adopted pursuant to the
Insurance Code, Article 21.49, §1.23 of
House Bill 1461 and the Government Code,
§2001.004 et seq. Article 21.49, §5A autho-
rizes the State Board of insurance 10 issue
any orders which & considers necessary {0
carry out the purposes of Article 21.49. Ariicle
21.49, §7 requires the State Board of Insur-
ance fo prepare endorsements and forms ap-
plicable to the standard policies which it has
promulgated providing for the deletion of cov-
erages available through the Texas Catastro-
phe Property Insurance Association (TCPIA)
and to promuigate the applicable reduction of
premiums and rates for the use of such en-
dorsements and forms. Article 21.49, §8 au-
thorizes the State Board of Insurance to
approve every manual of classifications,
rules, rates, rating plans, and every modifica-
tion of any of the foregoing for use by the
TCPIA. Article 21.49, §8B requires the TCPIA
to provide coverage for indirect losses
caused by windstorm or hail when a compan-
ion policy issued in the voluntary market spe-
cifically excludes such coverage and
authorizes the promulgation of rules. Section
1.23 of House Bill 1461 (Act of May 27, 1993,
73rd Legislatwe, Regular Session, Chapter
685, 1993 Texas Session Law Service 2575
(Vernon)) provides that as of September 1,
1993, that the State Board of Insurance relin-
quish authority over all areas of aclivity of the
Texas Depariment of Insurance except the
promulgation and approval of rates and policy
forms and endorsements and rules related to
these activities and that the Board may exer-
cise such authority until no later than Septem-
ber 1, 1994. The Government Code,
§2001.004 et seq authorize and require each
state agency 1o adopt rules of practice selting
forth the nature and requirement of available
procedures and to prescribe the procedures
for adoption of rules by a state administrative

agency.

§5.4501. Rules and Regulations for Texas
Catastrophe Property Insurance Associa-

tion (association). The Texas Department
of Insurance adopts by reference a rules
manual for the association as amended ef-
fective January 1, 1994. Copies of the rules
manual may be obtained by contacting the
Property/Casualty Division, Mail Code
103-1A, Texas Department of Insurance,
333 Guadalupe Street, P.0O. Box 149104,
Austin, Texas 78714-9104.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 24,
1993.

TRD-9332717 tinda von Quintus-Dorn
Chiet Glerk
Texas Department of

Insurance

Earliest possible date of adoption: January 7,
1994

For further information, please call: (512)
463-2765

L4 ¢ *
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 290. Water Hygiene

The Texas Natural Resource Conservation
Commission (TNRCC) adopts the repeal of
§290.51 and adopts new §290.51, concerning
fees for services to drinking water systems.
The repeal of §290.51 and new §290 51 are
adopted without changes to the proposed text
as published in the October 15, 1993, issue of
the Texas Register (18 TexReg 7129). The
fees will provide the Commission the addi-
tional revenue needed to satisfy the in-
creased sampling, inspection and other
requirements mandated by the Safe Drinking
Water Act.

A public hearing was held on October 28,
1993, and two individuals presented tesh-
mony. One commenter expressed concern
that the monies gained from the fee increase
would be used to create an inefficient bureau-
cracy. The other commenter questioned the
formula to determine the fee amount.

The Commission received several comment
letters during the comment period in opposi-
tion to the proposed fee increase. Two
commenters stated that the timing the agency
chose to increase fees conflicted with the
fiscal year of most municipalties, thereby
causing financial hardships. They requested
that in the future, the agency present their
proposals for fee increases well before the
end of the fiscal year (October 1-September
30) to allow municipalties to prepare their
budgets. Several commenters stated that the
formula favors larger systems. A commenter
expressed concern that the increase would
cause medium-sized water systems eco-
nomic probiems. This letter added that the

State should be aware that, by increasing
fees, monies that could be used to upgrade
the water system are reduced. The letter sug-
gested the agency improve procedures that
would allow water systems o increase rates,
so they can pass the increases on to their
customers. Several commenters believed that
the proposed increase in fees was excessive.
Two commenters questioned whether it was
fair that those systems that purchase treated
water should pay twice because wholesalers
would also increase their rates to cover the
fee increase Some commenters requested
that fee bills be itemized and that the agency
consider assessing a per connection based
fee as opposed to a formula. Another
commenter complained that utilities should
only be charged for and when services are
actually provided.

One comment was received in support of the
new fee and urged the Commission to make
every effort to maximize the benefits the fee
is designed to provide.

Comments were received from the following:
Texas Municipal League, West Wise Rural
Water, Goodyear Tire & Rubber Company,
City of McKinney, Guadalupe Blanco River
Authority, City of Petersburg, Rusk Rural
WSC, City of Nacogdoches, Sebestas Hitchin
Post, City of Mason, The Ridge Subdivision,
City of Crawlord, El Dorado Mdbile Home,
City of Georgetown, Kenville South Water
Company, Ricardo WSC, Nueces WSC, Dal-
flas County Water Controi District 6, Rancho
Caks MHP, Frio Communities Improve, Twin
Forks Estates, Lake LBJ MUD, Bayou Forest
Village Utility, Lakeway MUD, Little G Court,
City of Odessa, Kingsland WSGC, and Ciy of
Dallas.

Rules and Regulations for
Public Water System
¢ 30 TAC §290.51

The repeal is adopted under the Texas Water
Code, §5.103, which authorizes the Texas
Natural Resource Conservation Commission
to adopt any rules necessary to carry out ts
powers, duties, and policies, and §341.041 of
the Health and Safety Code.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on November 30,
1993

TRD-9332847 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Conservation

Commussion
Eftective date December 21, 1993
Proposal publication date. October 15, 1993
For further information, please call" (512)
463-8069

¢ ¢ ¢

The new section is adopted under the Texas
Water Code, §5.103, which authorizes the
Texas Natural Resource Conservation Com-
mission to adopt any rules necessary to carry
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out ils powers, duties, and policies, and
§341.041 of the Heakh and Safety Code.

This agency hereby certifies thet the rule as
adopled has been reviewed by legal counsel
and found o be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 30,
1993.

TRD-8332846 Mary Ruth Holder

Director, Legal Divieion

Texas Natural Resource
Conservation

Commission
Effective date: December 21, 1993
Proposal publication date: October 15, 1993

For futher information, please call: (512)
463-8069

¢ ¢ ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part XVII. Texas State
Soil and Water
Consezrvation Board

Chapter 523. Agricultural and
Silvicultural Water Quality
Masnagement

* 31 TAC §§523.1-523.4

The Texas State Soil and Water Conserva-
tion Board adopts new §§523. 1-523.4. Sec-
tions 523.2-523.4 are adopted with changes
to the proposed text as published in the Sep-
tember 28, 1993, issue of the Texas Register
(18 TexReg 6625) and the Correction of Error
in the October 1, 1993, issue of the Texas
Register (18 TexReg 6767). Section 523.1 is
adopted without changes and will not be re-
published.

The purpose of the new sections is to provide
specific details and requirements for imple-
mentation of provisions in Senate Bill 503,
Acts of the 73rd Legislature, regarding man-
agement of agricultlural and silviculiural
nonpoint source pollution, water quality man-
agement plan certification program, and com-
plaints conceming  agriculural  and
silvicukural nonpoint source pollution. The
sections define a waler qualty management
plan and establish the process for selting
crileria and for landowners and operators to
oblain water quality management plans. The
sections establish procedures for invesliga-
tion of complaints relative to agricultural and
silvicultural nonpoint source pofiution, devel-
opment of comective action plans when re-
quired, and referral to the Texas Natural
Resource Conservation Commission if cor-
reciive actions fail to be implemented. The
sections define what a person must do to
obtain a water quality management plan,
what the effect of having an activated water
quality management plan will be, and how
complaints relative to agricultural and silvicul-
tural nonpoint source polition will be pro-
cessed.

Section 523.2(b)(4) has been changed to
clarity that other existing programs and enti-
ties will be utilized to obtain data and informa-
tion relative to the identification and
delineation of problem areas.

Section 523.3(f) was redesignated as subsec-
tion (b) and all following subsections redesig-
nated accordingly. Subsection (b)(1) has
been expanded to reflect a concem that en-
couragement and assistance will be provided
to landowners and operators that request the
development of a water quality management
plan. Redesignated subsection (c)(1) has
been changed to clarify that the practices to
be selected are those practices eligble for
water quality management planning. Subsec-
tion (c)(3) was expanded to reference the
Coastal Zone Act Reauthorization Amend-
ments (CZARA). Redesignated subsection
(d)(3) was expanded to include local under-
ground water conservation districts and oth-
ers as delermined by the State Board as
necessary to help develop practice stan-
dards. Redesignated subsection (e)(3) was
revised to clarify the priority of practices
within an implementation schedule.

Section 523.4(1)(C) was added to clarify that
those operations that have applied for a water
quality management plan would also be in-
vestigated if complaints made it necessary.
Subsequent paragraphs were renumbered.
Paragraph (2)(D) was reworded to clarify
complainants will be informed of the outcome
of a determination following an investigation
out the report nead not be a formal process.
Paragraph (3)(B) has been expanded to clar-
ify that corrective action plans are developed
in the same manner as prescribed for a water
quality management plan development. Para-
graph (3)(C) was expanded to include local
underground water conservation districts as a
source of technical expertise that may be
utilized to help devekp carective action
plans. Paragraph (4) was reworded to clarify
the use of the term warmranted.

The public comment period closed on Octo-
ber 29, 1993. The Soil and Water Conserva-
tion Board received nine written comments on
the proposed rules. Genexally, the comments
raised questions conceming the inclusion in
the program of or coordination with various
entities and suggested changes in the lan-
guage to clarify various points. All written
comments were submitied by groups, associ-
ations, or public entities. One soil and water
conservation district requested changes by
verbal communication.

Two commenters supported the rules as writ-
ten.

One commenter pointed out the omission of a
subparagraph (C) in §523.4.

Three commenters suggested adding local
underground water conservation districts and
the Texas Alliance of Groundwater Districts to
those assisting with practice standards, cor-
rective action plans, and providing data and
information on identification of areas.

One commenter made six suggestions for
revisions, deletions, and additions to §523.3,
Water Quality Management Plans, including
the deletion of the requirement for a report to
complainants.

One commenter made the suggestion that
State Water Quality Standards be subject to
evaluation in terms of the actual benefits de-
rived fom meeting standards, and that ac-
ceptabilty of management plans should not
be determined based on mathematical mod-
aling of water quality.

One commenter suggested that the Board's
authority need not be limited to private prop-
erty as suggested in the preamble.

One commenter suggested that the rule does
not reflect the intent of Senate Bill 503 in that
the potential for agricutural and silvicultural
nonpoint source poliution areas in the
"Coastal Zone" is not specifically addressed.

One commenier suggested that the rule
should specifically take into account the po-
tential effect on the Board's water quality
management plan certificarion program of the
CMP goals and policies currently under de-
velopment by the CCC and the guidelines
adopted pursuant to §6217(g) of CZARA.

One commenter suggested that §523.2(a)
specifically allow any person 1o petition for
delineation, or at least, consider a petition
from other state resource agencies including
those represented on the CCC.

One commenter suggested that §523.2(b)(1)
and (3) allow any person to submit data or
information to the Board relating 10 potential
nonpoint source poliution problem areas or at
least other agencies, including studies con-
ducted by the TNRCC, a National Estuary
Program, or any other studies done by or for
another slate or federal resource agency.

One commenter suggested that §523.2(c)(1)
specifically require the Board to consult with
agencies represented on the CCC in identity-
ing areas in the coastal zone which constitute
a known problem.

One commenter suggested that §523.3(c)(3)
reflect the need for coordination between the
Board and CCC member agencies.

One commenter suggested that the rule
specify that the Board can requive a water
quality management plan.

One commenter stated that t was not clear
how the size or location consideration are
relevant to CAFQO's identification as point or
nonpoint sources.

One commenter suggested the statement
that all CAFQO’s "nol required to oblain a per-
mit from TNRCC will be nonpoint sources”
appears to conflict with present TNRCC
rules.

One commenter suggested that the rule clar-
ity that aquaculture operations/activities that
discharge to the waters of the State require a
TNRCC permit.

One commenter suggested that in §523.2,
identification of Problem Areas, the rule more
clearly emphasize the integration of problem
delineations performed by the State Board
and the State’s water quality inventory.

One commenter suggested addition of the
following references to §523.2(b) (4); §106 of
the Clean Water Act; the Federal Safe Drink-
ing Water Act; the Federal Insecticide, Fungi-
cide, and Rodenticide Act; and data collected

18 TexReg 9106  December 7, 1993

Texas Register +



by state and federal groundwater protection
entities."

One commenter suggested limiting allocation
of resources under §523.2(c) to comeclive
action plans.

One commenter asked if the considerations
for allocation of resouwrces under
§523.2(c)(1)-(3) represent a prioritized se-
quence of factors o be considered and sug-
gested that the consideration of "benefit to
water quality” under §523.2(c)(3) be given
more consideration or the terms “First,” Sec-
ond, " and "Third,” be deleted from subsec-
tion (c)(1)-@3).

One commenter suggesied deleting the refer-
ence (o comective action plans in
§523.2(c)(3).

One commenter noted that the term “no-
discharge” is not used in §523.3, Water Qual-
ity Management Plans, and asks if plans are
developed that allow for a discharge that
does not comply with TNRCC and EPA regu-
lations, will that facility be referred to TNRCC,
and asks how the Board will address odor
issues.

One commenter suggested that water quality
management plan development and imple-
mentation in impaired or threatened water
bodies be consistent with the State’s water
quality management plan.

One commenter TNRCC suggested deleting
the term ‘“Insofar as practicable” from
§523.3b)(3) and that practices should also
be consistent with §6217 of the Coastal Zone
Management Act and the Federal Insecticide,
Fungicide, and Rodenticide Act.

One commenter suggested that management
practices should be selected based upon an
analysis of implications to both surface water
and groundwater quality.

One commenter suggested the rule provide
for an implementation schedule that incorpo-
rates development of total maximum daily
loads in accordance with 40 CFR, §130.

One commenter asked if there was a provi-
sion in the rule to refer producers who fail to
meet implementation schedules to TNRCC.

One commenter suggested deletion of the
phrase "To the extent allowed by available
technology” under §523.3(e), regarding appli-
cability of water qualty standards, and sug-
gested that wording be added to incorporate
the total maximum daily load process into the
rules.

One commenter suggested replacing “land-
owners” with "facility owners and/or opera-
tors® in §523.3(b)(1)(as revised).

One commenter suggested deletion of "taking
into account the state of the existing technol-
ogy, economic feasibility, and water qualty
needs” in §523. 3(b)(3) and asserts that the
Texas Water Code does not allow for consid-
erations of technological development or eco-
nomic feasibility.

One commenter suggested replacing "opera-
tions" with “facilties™ in §523. 4(1)(B).

One commenter suggested adding “facilies
that have applied for a Board Water Qualty
Management Plan™ under §523 4(1)(B).

One commenter suggested deletion of "when
wananted” under §523.4(4).

One commenter requested that soil and water
conservation district rules in plan develop-
ment and complaint investigation be clarified.

The groups and associations in support of the
proposed rule as published were the Texas
Citrus and Vegelable Association and the
Texas Farm Bureau. No one opposed the
rules as published but the following entities
submitted written suggestions for changes
Texas Water Development Board, Texas Alli-
ance of Groundwater Districts, Barton
Springs/Edwards Aquiter Conservation Dis-
tricts, Riverside and Landowners Protection
Caoalition, Inc., Foard County Soil and Water
Conservation District (SWCD), General Land
Office, and Texas Natural Resource Conser-
vation Commission. The Hutchinson SWCD
requested changes by verbal communication.

The Texas Water Development Board
pointed out the omission of a subparagraph
(C) in §523.4. The State Board corected the
omission.

Texas Alliance of Groundwater Districts sug-
gested the following addition 10 §523 3(d)(3)
"Practice standards will be developed in con-
sultation with the local soil and water conser-
vation district, the local underground water
conservation district, with assistance and ad-
vice of the USDA, the Soil Conservation Ser-
vice, Texas Agricultural Extension Service,
Texas Forest Service, Texas Agnicultural Ex-
periment Station, the Texas Aliance of
Groundwater Districts, and others as deter-
mined to be needed by the State Board.” The
Barton Springs/Edwards Aquifer Conserva-
tion District expressed the same comment as
Texas Alliance of Groundwater Districts rela-
tive lo adding groundwater districts to
§523.3(d)(3). The State Soil and Water Con-
servation Board and soil and water conserva-
tion districts have a special relationship since
the Board administers the law that districts
operale under and is responsible for coordi-
nating district programs. The assistance of
underground water conservation districts will
be greatly appreciated in implementation of
this program. The rules were modified to re-
flect this.

The Barton Springs/Edwards Aquifer Conser-
vation District requested that the following
language be added to §523.2(b). "data, infor-
mation collected, and studies performed by
local groundwater districts.” and suggested
adding the local groundwater district to those
entities providing assistance on coreclive ac-
tion plans under §523.4(3)(C). Language was
added to accommodate this suggestion in
§523 2(b)(4) and in §523.4(3)(C).

Riverside and Landowners Protection Coal-
tion, Inc. (RLPC) suggested that §523.3(f)(4)
be revised to reflect: "Landowners and opera-
tors will be assisted by their soil and water
conservation district to find ways to incorpo-
rate Board requirements into their plans.
Should Board requirements not be deemed
feasible by the landowner, the landowners
will be assisted in preparing an appeal of
district decisions to the Board" and suggested
moving §523.3(f) io §523 3(b) and redesig-
nating the subsections that follow. The State
Board feels that adequate provisions exist for

any landowner to appeal district decisions
However, requiring districts to assist with ap-
peals would quickly overwhelm existing re-
sources. Considerable assistance will be
available through the water qualty manage-
ment plan development process. §523 3(f)
was moved and redesignated as 3(b) and
those subsections that follow were redesig-
nated accordingly.

RLPC suggested that wording be added in
§523 3(b)(1) to reflect: "Landowners, follow-
ing consultation wrth their soil and water con-
servation district, will be encouraged and
aided in working with the distnct in the
preparation of a plan based on Board stan-
dards to prevent or abate their nonpont
source pollution.” The rule was modified ac-
cordingly.

RLPC recommended that all complaints, re-
gardless of source, be reduced to writing and
contain as many details as will support the
complaint, that signed and dated complaints
be delivered to the appropriate district, and
that district personnel be encouraged to re-
view the complaint and interview the com-
plainant for details that may be lacking in the
wiitten complaint They futhar recommend
that district personnel confer with the owner
of the land from which nonpoint source pollu-
tion is alleged to be occurring to confirm or
negate the allegation, and to develop a plan if
needed, and if the landowner does not agree
with the district, then the file, along with dis-
trict recommendations be sent to the Board
for a determination relative to the need for
action They suggested that the requirement
to report to complainants be taken out of the
rules

Senale Bill 503 dwects the State Board, n
cooperation with the local district, o investi-
gate complaints, and upon completion ot the
investigation, in consultation with the district,
to determine that further action 1s not war-
ranted or to develop a corrective action plan
Soill and water conservation districts will be
relying on assistance from the State Board to
carry out the provisions of Senate Bill 503
and therefore most activities will be con-
ducted jointly between the State Board and
districts 1t is felt that the rules, as written, will
accommodate the intent of this comment
since corrective action plans are to be devel-
oped in the same manner as water qualty
management plans Section 523 4(3)(B) was
reworded to clanfy this paint It is felt that the
requirement to report findings to the com-
plainant 1s necessary to make the process
credible in the eyes of the public Section
523 4(2\(D) and (E) was reworded to clarify
that the report need not be a formal process

Foard County Soll and Water Conservation
District suggested that State Water Quality
Standards be subject to evaluation in terms of
the actual benefits derived from meeting stan-
dards and suggested that acceptability of
management plans should not be determined
based on mathematical modeling of water
qualty

Water Qualty Standards are established by
the Texas Natural Resource Conservation
Commussions pursuant to federal law The
process contains provisions for economic
evaluation through establishment of desig-
nated use and other means and also allows
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for public participation. It is outside the au-
thority of the State Board to address this
comment. Mathematical modeling is a tool
that can be used 1o determine impacts on
waler quality caused by difterent types of
activities. However, modeling will not play a
major role in determining acceptability of wa-
ter quality management plans since those
standards and criteria will be set through the
Field Office Technical Guides currently used
to set practice standards.

The Texas General Land Office (GLO) sug-
gested the Board's authority need not be lim-
ited to private property as suggested in the
preamble. The rule does not limit the program
to private property. The preamble has been
reworded to remove the reference to private
property. The State Board and districts do
work on public property when called for and
will continue to do so.

GLO commented the rule does not reflect the
ntent of Senate Bill 503 n that the potential
for agricultural and silvicultural nonpoint
source pollution areas in the "Coastal Zone"
1s not specifically addressed. GLO suggests
the rule should specifically take into account
the potential etfect on the Board's water qual-
ity management plan cerification program of
the CMP goals and policies currently under
development by the CCC and the gudelines
adopted pursuant to §6217(g) of CZARA.
Senate Bill 503 is being implemented on a
slalewide basis. Implementation within the
coastal zone will be accomplished the same
way as in other areas of the state. Coordina-
tion with the Coastal Coordination Council
should be a part of this. Section 523.2(b)(4)
has been revised to clanfy coordination. As
written, the rule requires that the water quality
management plan certification program be
consistent with the "Agricultural and Silvicul-
tural Nonpoint Source Pollution Management
Program™ developed pursuant to §319 of the
Federal Clean Water Act. This document,
currently under revision, incorporates all
guidelines published to date pursuant to
§6217(g) of CZARA, provides for necessary
coordination between the General Land Of-
fice, Coastal Coordination Council, and State
Board to effectively administer a nonpoint
source program in the coastal areas of
Texas. At the appropriate time, the "Coastal
Nonpoint Source Program® for Agricultural
and Silviculture will be developed pursuant to
§6217(g) of CZARA, consistent with and
complementary to our existing programs.

GLO suggests that §523 2(a) speciically al-
low any person to petition for delineation, or
at least, consider a petition from other state
resowrce agencies including those repre-
sented on the CCC and suggests that
§523.2(b) (1) and (3) allow any person to
submit data or information to the Board relat-
ing to potential nonpoint source poliution
problem areas or at least other agencies,
including studies conducted by the TNRCC, a
National Estuary Program, or any other stud-
ies done by or for another state or federal
resource agency

The need for delineation of an area can be
made known to the Board through many pro-
cesses. Specifically, §523 2(b)(4) allows the
Board to consider such needs Section
523 2(b)(1) provides for the special relation-

ship between the State Board and soil and
waler conservation districts, which are an in-
tegral pat of the program. Section
523.2(b)(2) provides for in-house activities ot
the Board, which include administration of the
nonpoint source coordinating commitiee,
made up of state and federal resource agen-
cies including those on the CCC, and is in
place for the purpose of coordinating pro-
grams. Seclion 523. 2(b)(3) allows for the
Board and districts to conduct studies to de-
velop needed information not obtainable oth-
erwise. Section 523.2(b)(4) as revised allows
for submission of data and information
through appropriate channels.

GLO suggests that §523.2(c)(1) specifically
require the Board to consult with agencies
represented on the CCC in identifying areas
in the coastal zone which constitute a known
problem and suggests that §523.3(c)(3) re-
flect the need for coordination between the
Board and CCC member agencies.

The identification of problem areas is ad-
dressed through several processes included
in §523.2(b)(4). Agencies on the CCC are
already involved or could be involved in these
processes. Section 523.2(c) allows the Board
to allocate resources based upon program
needs and priorities The rule requires the
program to be consistent with the State Agri-
cultural and Silvicultural Nonpoint Source
Management Program, which provides for
needed coordination. The rule has been mod-
ified to clarify the Agricultural Nonpoint
Source Management Program pursuant to
the Federal Clean Water Act, §319, and the
Coastal Zone Act Reauthorization Amend-
ments, §6217.

GLO suggested that the rule specify that the
Board can require a water qualty manage-
ment plan. Senate Bill 503 does not authorize
the Board to require water quality manage-
ment plans.

The Texas Natural Resource Conservation
Commission (TNRCC) indicated it was not
clear how the size or location considerations
are relevant to CAFO's identification as point
or nonpoint sources and suggested the state-
ment that all CAFO’s "nol required to obtain a
permit from TNRCC will be nonpoint
sources"appears to conflict with present
TNRCC rules TNRCC stated their rules re-
qure a permit for facilties that hold more than
a certain number of animals, or meet certain
other conditions regarding discharges. A per-
mit is not necessarily required for facilties
that hold less than a specified number of
animals, however these facilities are still reg-
ulated by rule. TNRCC asserts their rules
paraliel federal rules regarding definition of
CAFQ's.

Federal regulations (40 CFR, Part 122) de-
fines the terms "Animal Feeding) Operation”
and "Concentrated Animal Feeding Opera-
tion.” Concentraled animal feeding operations
are defined as point sources and subject to
the NPDES Program, animal feeding opera-
tions are not TNRCC rules do not distinguish
between the two, but refer to both as concen-
trated animal feeding operations. Under fede-
ral regulations, the determining factors for
establishing whether a feedlot is an animal
feeding operation or a concentrated animal
feeding operation involves size and location.

Since TNRCC rules include all feediots under
the terms concentrated animal feeding opera-
tion, the State Board rule refers to all feediots
as concentrated animal feeding operations to
avoid inconsistency with TNRCC rules, even
though there is a distinction between point
and nonpoint sources in regard to concen-
trated animal feeding operations. The prob-
lem being experienced is the resultt of
inconsistencies between federal regulations
and TNRCC rules. Under federal regulations,
animal feeding operations, which do not re-
quire federal permits, are treated as nonpoint
sources. The Soil and Water Conservation
Board has been required by EPA to develop
best management praclices and strategies to
deal with these since mid-1970. This has
been accomplished through the State's Water
Quality Management Plan. A "Control Strat-
egy for Agricultural Nonpoint Source Pollu-
tion" was developed, cerified by the
governor, and approved by EPA. The control
strategy establishes how agricultural nonpoint
sources are to be addressed, and is pant of
the State’s Water Quality Management Plan.
Senate Bill 503 parallels these procedures.
The intent of Senate Bill 503 is clearly to
address those animal feeding operations con-
sidered nonpoint sources. A Memorandum of
Agreement between TNRCC and TSSWCB is
nearing compiletion, which will clarify roles
and responsibilities and provide for an effec-
tive, efficient program.

TNRCC suggested that the rule clanfy that
aquacullure operations/activties that dis-
charge to the waters of the State require a
TNRCC permit The State Board contends
aquaculiure operations involving animals
should be treated similar to CAFO's.

TNRCC suggested that in §523.2, Identifica-
tion of Problem Areas, the rule more clearly
emphasize the integration of problem delinea-
tions performed by the State Board and the
State’s water quality inventory and suggested
addition of the following references to
§523.2(b)(4); "§106 of the Clean Water Act;
the Federal Sale Drinking Water Act; the Fe-
deral Insecticde, Fungicide, and Rodenticide
Act; and data collected by state and federal
groundwater protection entities ”

Section 523.2 provides for the State Board to
identify and delineate problem areas based
on the most accurate and up-to-date informa-
tion that is available. Currently, federal guid-
ance calls lor use of the assessment
performed under §319 of the Clean Water Act
for program direction. The State Board sup-
ports and encourages better integration of all
assessment activities, and will be working
toward  accomplishing  that.  Section
523.2(b)(4) was revised to include the refer-
ences suggested.

TNRCC suggested imting allocation of re-
sources under §523 2(c) to comective action
plans and asks if the considerations for allo-
cation of resources under §523.2(c)(1)-(3)
represent a prioritized sequence of faclors to
be considered

The allocation of resources is much broader
than comective action plans. Section
523.2(c)(1)-(3) comrespond to categories of
nonpoint source problem identification under
§319 of the Federal Clean Water Act and will
serve as a prioritized sequence of factors to
be considered.
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TNRCC suggested that the consideration of
"benefit to water quality” under §523.2(c)(3)
be given more consideration, or that the
terms "First,” Second, " and "Third,” be de-
leted from (c)(1)-(3), and suggested deleting
the reference to corrective action plans in

§523.2(c)(3).

The terms "known’ and "potential” are terms
used and agreed upon in the State Nonpoint
Source Management Program developed
pursuant to §319 of the Federal Clean Water
Act and are in themselves respective of water
quality benefits. The phrase "benefits to water
quality” in (c)(3) refers only to comective ac-
tion plan consideration

TNRCC noted that the term "no-discharge” i1s
not used in §523.3, Water Quality Manage-
ment Plans, and asks, if plans are developed
that allow for a discharge that does not com-
ply with TNRCC and EPA regulations, will
that facility be referred to TNRCC, and asks
how the Board will address odor issues.

Water Quality Management Plans called for
in Senate Bill 503 are to address agriculiural
and silvicultural nonpoint source in general
and are not limited to CAFO’s for which the
no discharge provision is written. The Board
will be working diligently with TNRCC and
EPA to assure that water quality standards
are met. Odor control will be an integral part
of the program in so far as practice standards
are concerned, keeping in mind this is a wa-
ter quality program.

TNRCC suggested that water qualny man-
agement plan development and implementa-
tion in impaired or threatened water bodies
be consistent with the State’s water qualty
management plan The strategy for control of
agricultural and silvicultural nonpoint sources
was developed by the Stale Board and incor-
porated into the State water quality manage-
ment plan many years ago. The nonpoint
source management program for agriculture
and silvicullure developed oy the State Board
pursuant to §319 of the Clean Waler Act is
consisient with the strategy. Both have been
certified and approved by EPA. Senate Bill
503 implements a program consistent with
both.

TNRCC suggested deleting the term "Insofar
as practicable” from 5233(b)(3) and that
practices should also be consistent with
§6217 of the Coastal Zone Management Act
and the Federal Insecticide, Fungicide, and
Rodenticide Acl. The term "insofar as practi-
cable” is used because nonpoint source tech-
nology is not yet perfected There may be
areas where in the best interest of water
quality, slight deviations may need to be
made. The rule has been modified to include
the references to §6217, CZARA. These pro-
visions are clarfied in the nonpoint source
management program under §319, CWA
The Federal, Insecticide, Fungicide, and Ro-
denticide Act is consulted in development of
the management program

TNRCC suggested that management prac-
tices should be selected based upon an anal-
ysis of implications to both surface water and
ground water quality and suggested the rule
provide for an implementation schedule that
incorporates development of total maximum
daily loads in accordance with 40 CFR, §130

The agricultural and silvicultural nonpoint
source management program, through which
practices are developed, addresses both sur-
face and groundwater. A priority with the
Board will be to incorporate the development
of total maximum daily loads where appropri-
ate into this program. Considerable work re-
mains to be done before we couki begin to
work on load allocations The State Board will
be working toward this goal and will consider
a rule at such time as technology is in place
for ts implementation

TNRCC asked if there was a provision in the
rule to refer producers who fail to meet imple-
mentation schedules to TNRCC. The devel-
opment and implementation of water quality
management plans is voluntary on behalf of
the producer. In order to obtain the benefits
from a plan, however, the producer would
have to meet the implementation schedule.
Provisions for referral to TNRCC are associ-
ated with complaint resolution under §523.4.

TNRCC suggested deletion of the phrase "To
the extent allowed by available technology”
under §523.3(e) regarding applicability of wa-
ter quality standards, and suggested that
wording be added to incorporate the total
maximum daily load process into the rules.

The State Board notes that §26.121 of the
Texas Water Code provides, in enforcement
of the prohibition against discharges as it
relates to nonpoint sources, that"consider-
ation shall be given to the state of existing
technology, economic feasibility, and the wa-
ter quality needs of the water that might be
affected.” This rule must recognize that the
state of existing technology in many cases is
currently inadequate to address nonpoint
source impacts. It is very critical that the
State Board and TNRCC work together as
technology develops to assure that water
qually standards reflect nonpoint source im-
pacts and that the total maximum daily load
concept is employed as appropriate. The pro-
gram authorized by Senate Bill 503 will pro-
vide the avenue to address load allocations
for agricultural and sivicultural nonpoint
sources, when nonpoint source loads can be
quantitatively associated with water qualty
impacts and water quality standards. The rule
will be amended as these processes develop

TNRCC suggested replacing “landowners”
with "taciity owners and/or operators™in
§523 3(b)(1).

The program deals with agricultural and silvi-
cultural nonpoint sources (farmers, ranchers,
and timber growers, which includes dawy op-
erators, etc.) "Facility owners™ is not consis-
tent with terminology in common usage in the
agricultural sector but would be included in
the term "landowner and/or operators™ which
the rule has been revised to specily

TNRCC suggested deletion of “taking into
account the state of the existing technology,
economic feasibility, and water quality needs”
n §523 3(b)(3) and asserts that the water
code does not allow for considerations of
technological development or economic feasi-
bilty

The State Board notes that §26.121, of the
Texas Water Code specifically calls for these
types of considerations, therefore, the lan-

guage is consistent with the Texas Water
Code.

TNRCC suggested replacing “operations”
with "facilities” in §523.4(1)(B) and suggested
adding “facilities that have applied for a Board
Water Qualty Management Plan™ under
§523.4(1)(B).

The term "facilties” is not consistent with
terminology in common usage in the agricul-
tural sector. The term "operation” is inclusive
of the meaning of the term "facilty " The rule
has been amended by adding §523.4(1)(C) to
incorporate the suggestion.

TNRCC suggested deletion of "when war-
ranted” under §523.4(4).

Use of the term "when warranted” implies that
a comrective aciion is warranted. The rule has
been revised to clarify meaning

The new sections are adopted pursuant to the
Texas Agriculture Code, Title 7, Chapter 201,
§201.020, which authorizes the Soill and Wa-
ter Conservation Board to promulgate rules
necessary o camry out the powers and duties
under provision of the Texas Agriculture
Cwie, and §201.026, which further authorizes
the Soil and Water Conservation Board to
establish nonpoint source pollution abate-
ment programs

§523.2. Ildentification of Problem Areas

(a) On its own petition or on the
petition of a soil and water conservation
district, the State Board may delineate an
area having the potential to develop agricul-
tural or silvicultural nonpoint source water
pollution problems.

(b) Problem areas may be deln-
eated based on the following criteria

(1) data and information submut-
ted by soil and water conservation districts,

(2) data and information ob-
tained by the State Board,

(3) studies conducted by the
State Board or soil and water conservation
districts,

(4) assessments, special studies
and programs, and research conducted rela-
tive to surface and underground water qual-
ity pursuant to the Federal Clean Water Act,
§§106, 305b, 314, and 319, the Coastal
Zone Act Reauthorization Amendments
(CZARA), §6217, the National Estuary Pro-
gram, the Federal Insecticide, Fungicide,
and Rodenticide Act, the Texas Water
Code, §26.0135, the Texas Clean Rivers
Program, and data and information col-
lected or obtained by other local, state, or
federal governmental entities,

(5) guidelines developed and
promulgated by the State Board

(c) Allocation of resources will be
based on priority considerattons In allocat-
ing program resources, the State Board will
consider the following
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(1) first, known  problems,
where the State Board has determined that
adequate data show the existence of a water
quality problem caused by agricultural or
silvicultural nonpoint sources;

(2) second, potential problems,
where the State Board has determined that
the intensity and location of certamn agricul-
tural and silvicultural activities requires pro-
gram 1mplementation to prevent pollution
problems caused by agricultural and silvi-
cultural nonpoint source activities,

(3) third, corrective action plans
needing to be implemented, the economic
impact on producers and benefits to water
quality.

§523 3 Water Quality Management Plans.

(a) A water quality management
plan 1s a site-specific plan for agricultural or
silvicultural lands which includes appropri-
ate land treatment practices, production
practices, management measures, technolo-
gles, or combinations thereof which achieve
a level of pollution prevention or abatement
determined by the State Board in consulta-
tion with the local soll and water conserva-
tion district and Texas Natural Resource
Conservation Commission 10 be consistent
with state water quality standards.

(b) Process for obtaining a Water
Qualty Management Plan.

(1) Landowners and operators
may request the development of a plan by
the local soul and water conservation dis-
trict. Landowners and operators, following
consultation with their soil and water con-
servation district, will be encouraged and
aided 1n working with the district in the
preparation of a plan based on standards
adopted by the State Board to prevent or
abate their nonpoint source pollution

(2) The soil and water conserva-
tion district will determine the priority of
plan development and subsequently cause
the development and approval of the plan.

(3) Landowners and operators
may appeal district decistons relative to
practices and practice standards to the State
Board in the manner prescribed by the
Board

(4) When determined to be con-
sistent with state water quality standards,
taking 1nto account the state of existing
technology, economic feastbility and water
quality needs, the State Board will certify
the plan

(c) Practice selection

(1) Practices eligible for water
quality management planning will be se-
lected by the State Board in consultation
with the soil and water conservation district

(2) Practices will address activi-

ties determined by the State Board in con-
sultation with the soil and water
conservation district to be in need of pollu-
tion prevention or abatement.

(3) Insofar as practicable, those
practices shall be consistent with the Agri-
cultural and Silvicultural Nonpoint Source
Management Program developed by the
State Board pursuant to the Federal Clean
Water Act, §319 and CZARA, §6217.

(d) Practice standards.

(1) Practice standards will be
based on specific local conditions.

(2) Practice standards will be
based on criteria in the Soil Conservation
Service, Field Office Techmical Guide;
however, modification of those practice
standards to ensure consistency with state
water quality standards and the state agri-
cultural and silvicultural nonpoint source
management program will be made as nec-
essary.

(3) Practice standards will be
developed in consultation with the local soil
and water conservation district, with assis-
tance and advice of the USDA, the Soil
Conservation Service, Texas Agricultral
Extension Service, Texas Forest Service,
Texas Agricultural Experiment Station,
Texas Natural Resource Conservation Com-
mission, the local underground water con-
servation district, and others as determined
to be needed by the State Board.

(e) Implementation schedule.

(1) A Water Quality Manage-
ment Plan must contain an implementation
schedule

(2) The implementation sched-
ule will, as far as is practicable, balance the
state’s need for protecting water quality
with need of agricultural and silvicultural
producers to have sufficient time to imple-
ment practices 1n an economically feasible
manner.

(3) Highest priority will be
given to the implementation of the most
cost effective and most needed pollution
abatement practices.

(4) The State Board 1n consulta-
tion with affected soil and water conserva-
tion districts will conduct an annual status
review of plan implementation.

(f) Applicabiity of state water
quality standards. To the extent allowed by
available technology, water quality manage-
ment plan development, approval, and certi-
fication will be based on state water quality
standards as established by the Texas Natu-
ral Resources Conservation Commuission.

§523 4 Resolution of Complaints. Com-
plaints concerning the violation of a Water
Quality Management Plan or a violation of

a law or rule relating to nonpoint source
pollution will be addressed as follows:

(1) The State Board will investi-
gate complaints regarding:

(A) agricultural and silvicul-
tural nonpoint sources;

(B) operations with a certi-
fied Water Quality Management Plan;

(C) operations that have ap-
pled for a Water Quality Management
Plan;

(D) nonpoint source prob-
lems related to operations needing a Water
Quality Management Plan; and

(E) general complaints re-
garding agricultural and  silvicultural
nonpoint source related pollution.

(2) Determination of the need
for action

(A) The State Board, in con-
sultation with the soil and water conserva-
tion district, will make a determination
relative to the need for action.

(B) To the extent practicable,
the complainant will be interviewed by the
State Board and the soil and water conser-
vation district prior to an investigation.

(C) The State Board in con-
sultation with the local soil and water con-
servation district will, based on complainant
interviews and investigations, including are
view of Water Quality Management Plans
on file with the State Board and/or the soil
and water conservation district, determine
whether or not the need for corrective ac-
tion exists.

(D) The State Board will in-
form the complainant of the outcome of a
determination upon completion of the inves-
tigation and it is determined whether the
need for corrective action exists.

(E) Upon completion of an
investigation by the State Board and all
pertinent soil and water conservation dis-
tricts, and provision of the final investiga-
tive determination to all complainants and
operators interviewed and investigated, any
complainant or operator interviewed or in-
vestigated shall be provided an opportunity
for a hearing before members of the soil
and water conservation district or districts
involved in the investigation.

18 TexRez 9110

December 7, 1993

Texas Register o



(F) Subsequent to a hearing
before members of the local soil and water
conservation district or districts involved in
the investigation, any complainant or opera-
tor interviewed or investigated may request
a hearing before the State Board. The State
Board may provide for the requested hear-
ing at its discretion.

(3) Corrective action plan. Once
the determination of the need for action is
made, a corrective action plan will be de-

veloped.

(A) The corrective action
plan must meet all requirements of a certi-
fied Water Quality Management Plan.

(B) The corrective action
plan will be developed in consultation with
the soil and water conservation district in
the same manner as a water quality manage-
ment plan is developed.

(C) The corrective action
plan will be developed with the technical
assistance from the Soil Conservation Ser-
vice, Texas Agricultural Extension Service,
Texas Forest Service, the local underground
water conservation district, andfor State
Board as appropriate.

(4) If the person upon whom the
complaint was filed fails or refuses to take
warranted corrective action, the State Board
shall refer the complaint to the Texas Natu-
ral Resources Conservation Commission.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Temple, Texas, on November 29,
1993.

TRD-9332853 Robert G Buckiey

Executive Director

Texas State Soil and
Water Conservation

Board

Effective date: December 22, 1993
Proposal publication date: September 28,
1993

For turther information, please call: (817)
773-2250

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part I. Texas Department
of Human Services

Chapter 79. Legal Services

The Texas Department of Human Services
(DHS) adopts amendments to §§79.
401-79.404 and the repeal of §79 405, with-
out channas o the proposed text as pub-
lished in the October 29, 1993, issue of the
Texas Register (18 TexReg 7529).

The justification for the amendments and re-
peal is to formalize operationai procedures for
advisory committees, reduce the number of
advisory committee members, specify abol-
ishment dates for each committee, and re-
quire reporting with the biennial legislative
appropriations request

The amendments and repeal will function by
maintaining the public’s ability 1o participate in
DHS's rulemaking process.

No commerits were received regarding adop-
tion of the amendments and repeal.

Subchapter E. Advisory Com-
mittees
¢ 40 TAC §§79.401-79.404

The amendments are adopted under the Hu-
man Resources Code, Title 2, Chapter 22,
which provides the depariment with the au-
thority to administer public assistance pro-
grams. The amendments implement the

Human Resources Code, §22.009 and Texas
Revised Civil Statutes, Article 6252-33. the
department to serve as a non-voling member.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsei
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 30,
1993. .

TRD-9332830 Nancy Murphy

Section Manager, Policy
and Document Supporn

Texas Department of
Human Services

Effective date: January 1, 1994
Proposal publication date: October 29, 1993

For further information, please call: (512)
450-3765

4 ¢ L 4
¢ 40 TAC §79.405

The repeal is adopted under the Human Re-
sources Code, Title 2, Chaple: 22, which
provides the depariment with the authorily to
administer public assistance programs. The
repeal implements the Human Resources
Code, §22.009.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

issued in Austin, Texas, on November 30,
1993.

TRD-9332831 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Depantment of

Human Services
Eftective date: January 1, 1994
Proposal publication date: October 29, 1993
For further information, please call: (512)
450-3765

¢ ¢ ¢
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Open Meetings

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of
higher education or political subdivisions covering all or part of four or more counties (regional agencies) must post
notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too late to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be
published.

Posting of open meeting notices. All notices are posted on the hulletin board at the main office of the Secretary of
State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may contain more detailed
agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Upon request, agencies must provide
auxiliary aids and services, such as interpreters for the deaf and hearing impaired, readers, large print or braille
documents. In determining type of auxiliary aid or service, agencies must give primary consideration to the
individual’'s request. Those requesting auxiliary aids or services should notify the contact person listed on the meeting

summary several days prior to the meeting by mail, telephone, or RELAY Texas (1-800-735-2989).

Texas Department of Agri-
culture

Friday, December 10, 1993, 9:00 a.m.
Harvey Hotel, 3100 I-40 West
Amarlio

According to the agenda summary, the
Texas Corn Producers Board will call the
meeting to order; act on minutes; financial
statements, discussion and action on hiring
policies; establish and take action on poli-
cies for TCPB Promotional E85 car, presen-
tation and action on voting regions; funding
to Texas FFA Foundation; research reports;
1994 request for funding; 1993 research
report; 1994 request for funding; presenta-
tion on 1993 research report; any late 1993
research reports; activity reports; other busi-
ness; date and location of next meeting; and
adjourn.

Contact: Carl King, 218 East Bedford,
Dimmitt, Texas 79027, (806) 647-4224.

Filed: December 1, 1993, 4:13 p.m.
TRD-9332902

¢ ¢ ¢
Texas School for the Deaf
Friday, December 10, 1993, 8:30 a.m.

1102 South Congress Avenue, Temporary
Building Two, Conference Room

Austin

According to the agenda summary, the Cur-
ricullum Committee will discuss pur-
pose/role of Board Curriculum Committee,
legal framework for TSD curriculum;
TSD’s Curriculum Committee, TSD pro-

gram structure and cumriculum require-
ments; the ARD Committee (admission, re-
view and dismissal) as determinant of the
IEP, Curriculum, and graduation plan; rela-
tionship between curriculum and evaluation,
suggestions for future meetings; and
plan/schedule for future meetings.

Contact: Marvin B. Sallop, P.O. Box 3538,
Austin, Texas 78764, (512) 440-5332.

Filed: December 1, 1993, 424 p.m.
TRD-9332905
Friday, December 10, 1993, 8:30 a.m.

1102 South Congress Avenue, Temporary
Building Three, Conference Room

Austin

According to the complete agenda, the Pol-
icy Commuttee will discuss policy amend-
ments; and policy review.

Contact: Marvin B. Sallop, P.O. Box 3538,
Austin, Texas 78764, (512) 440-5332

Filed: December 1, 1993, 4.24 p.m.
TRD-9332906
Friday, December 10, 1993, 3:00 p.m.

601 Airport Boulevard, Large Conference
Room

Austin

According to the agenda summary, the
Governing Board will call the meeting to
order; approval of minutes for October 23,
1993, business for information purposes;
business requiring board action; comments
by board members; and adjournment.

Contact: Marvin B, Sallop, P.O Box 3538,
Austin, Texas 78764, (512) 440-5332.

Filed: December 1, 1993, 4:24 p.m.
TRD-9332907

¢ ¢ ¢

Advisory Commission on
State Emergency Commu-
nications

Wednesday, December 8, 1993, 10:00
a.m.

ACSEC, 1101 Capital of Texas Highway
South, B-100

Austin

According to the agenda summary, the
ACSEC/Poison Control Commuttee will call
the meeting to order; recognize guests; hear
public comment; discuss and consider filing
as Rule ACSEC/TDH criteria for contrac-
tual arrangements with Poison Control Cen-
ters;, review and consider the process to be
used for PCAPs’ funding applications and
approvals; discuss and consider poison con-
trol answering points (PCAPs) telephone
network planning and system design; dis-
cussion ACSEC/poison activities, and ad-
journ. Persons requesting 1nterpreter ser-
vices for the hearing- and speech-impaired
should contact Velia Williams at (512)
327-1911 at least two working days prior to
the meeting.

Reason for Emergency' The emergency sta-
tus is necessary due to family illness and
meeting was not filed in a timely fashion

Contact: Jim Goerke, 1101 Capital of
Texas Highway South, B-100, Austin,
Texas 78746, (512) 327-1911.

Filed: December 1, 1993, 12:10 p.m.
TRD-9332881

¢ L4 ¢
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Texas Higher Education Co-
ordinating Board

Friday, December 17, 1993, 10:00 a.m.

Texas A&M University Campus, Rudder

Building

College Station

According to the complete agenda, the
Campus Planning Committee will meet with
officials regarding Bush Library Complex
(new construction); West Campus thermal
plant, additional chiller (R&R): and airport
runway seal coating (R&R).

Contact: Landrum Hickman, P.O. Box
12788, Austin, Texas 78711, (512)
483-6250.

Filed: December 2, 1993, 9:13 am.
TRD-9332915

Friday, December 17, 1993, 1:00 p.m.

Lamar University-Port Arthur Campus, Ad-

ministration Building

Port Arthur

According to the complete agenda, the
Campus Planning Committee will meet with
officials regarding Education Center.

Contact: Landrum Hickman, P.O. Box
12788, Austin, Texas 78711, (512)
483-6250.

Filed: December 2, 1993, 9:13 am.
TRD-9332916
Friday, December 17, 1993, 3:00 p.m.

University of Houston-Clear Lake Campus,
Developmental Arts Building
Clear Lake

According to the complete agenda, the
Campus Planning Committee will meet with
officials regarding arts building.

Contact: Landrum Hickman, P.O. Box
12788, Austin, Texas 78711, (512)
483-6250.

Filed: December 2, 1993, 9:13 am.
TRD-9332917

¢ ¢ ¢

Texas Incentive and Produc-
tivity Commission
Tuesday, December 14, 1993, 10:00 a.m.

Reagan Building, First Floor, Room #103,
15th and Congress

Austin

According to the agenda summary, the
commission will call the meeting to order;
members present; approval of minutes of
previous meeting; discussion of Council on
Competitive Government; approval to adopt
proposed changes to state employee incen-

tive rules; approval to publish for comment
procedural rules regarding cost of copies of
open records; election of vice-chair; consid-
eration of employee suggestions for ap-
proval; consideration of 1994 productivity
plans; report on administrative matters; and
adjournment.

Contact: M. Elaine Powell, P.O. Box
12482, Austin, Texas 78711, (512)
475-2393.

Filed: December 2, 1993, 9:01 am.
TRD-9332909

¢ ¢ ¢

Texas Board of Professional
Land Surveying

Friday, December 10, 1993, 9:00 a.m.
7701 North Lamar Boulevard, Suite 400
Austin

According to the agenda summary, the
Board will meet to approve the minutes of
the previous meeting; hear a presentation
concerning the reissuance of a license, con-
duct interviews; to hear and take action on:
complaints presented; committee reports;
correspondence; old business; new business
and to set future meeting dates. Persons
with disabilities who plan to attend this
meeting and who may need auxiliary aids or
services such as interpreters for persons
who are deaf or hearing impaired, readers,
large print or braille, are requasted to con-
tact Sandy Smith at (512) 452-9427 two
work days prior to the meeting so that
appropriate arrangements can be made.

Contact: Sandy Smith, 7701 North Lamar
Boulevard, Suite 400, Austin, Texas 78752,
(512) 452-9427.

Filed: December 1, 1993, 9:16 a.m.
TRD-9332857

¢ ¢ ¢

Texas State Library and Ar-
chives Commission

Thursday, December 9, 1993, 10:00 a.m.

1201 Brazos Street, Lorenzo de Zavala
State Archives and Library Building, Room
314

Austin

According to the complete agenda, the com-
mission will approve minutes of the Octo-
ber 1, 1993, commission meeting; consider
Access Texas, final report of the Joint Plan-
ning Committee on Statewide Library De-
velopment; consider the agency's Self Eval-
uation Review for the Texas Sunset
Commission; resolution regarding master
lease purchases for 1994-1995; and hear
committee reports.

Contact: Raymond Hitt, P.O. Box 12927,
Austin, Texas 78711, (512) 463-5440.

Filed: November 30, 1993, 10:48 a.m.
TRD-9332826

¢ L4 ¢

Texas Department of Protec-
tive and Regulatory Ser-
vices

Friday, December 10, 1993, 9:00 a.m.

1100 West 49th Street, Moreton Building,
Room M739

Austin

According to the complete agenda, the
Texas Board of Protective and Regulatory
Services will conduct a work session on
minimum standards for day care, PRS pol-
icy review and vision for the future state-
ment; beginning at 2:00 p.m., the board will
discuss: approval of the minutes of Novem-
ber 18-19, 1993, meeting; excused absences
of board members; public testimony; chair's
comments and announcements; comments
and announcements from the board; execu-
tive director’s report; publication of pro-
posed rule changes for AIDS policies; sum-
mary of previous studies of policies and
practices for PRS programs; and PRS policy
review process. The board will then go into
closed executive session to meet with its
attorney concerning pending litigation; re-
convene in open session to take action, if
necessary, resulting from discussion in ex-
ecutive session;

Contact: Michael Gee, P.O. Box 149030,
Mail Code E-554, Austin, Texas
78714-9030, (512) 450-3645.

Filed:December 1, 1993, 12:10 p.m.
TRD-9332884

* * ¢

Public Utility Commission of
Texas

Tuesday, December 14, 1993, 10:00 a.m.
7800 Shoal Creek Boulevard
Austin

According to the complete agenda, the
Hearings Division will hold a prehearing
conference in Docket Number 12508-
petition of the General Counsel to inquire
into the reasonableness of the rates and
services of United Telephone Company of
Texas, Inc.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:22 p.m
TRD-9332903
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Friday, December 17, 1993, 5:30 p.m.

Waco Convention Center, Bosque Theater,
100 Washington Avenue

Waco

According to the complete agenda, the com-
mission will hold a regional hearing in
Docket Number 11735-application of Texas
Utilities Electric Company for authority to
change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:26 p.m.
TRD-9332%08
Thursday, December 16, 1993, 6:00 p.m.

University of Texas Health Science Center,
Main Hospital Building, Hundall Audito-
rium, US. Highway 271 North at State
Highway 155

Tyler

According to the complete agenda, the com-
mission will hold an interactive-video re-
gional hearing in Docket Number
11735-application of Texas Utilities Electric
Company for authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:12 p.m
TRD-9332900
Thursday, December 16, 1993, 6:00 p.m.

University of Texas Permian Basin, Mesa
Building, Room 291, 4901 East University
Drive

Odessa

According to the complete agenda, the com-
mission will hold an interactive-video re-
gional hearing in Docket Number
11735-application of Texas Ultilities Electric
Company for authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:12 p.m.
TRD-9332899
Thursday, December 16, 1993, 6:00 p.m.

University of Texas College of Education
Building, Room 323, Speedway at M. L.
King Boulevard (Northwest Corner)

Austin

According to the complete agenda, the com-
mission will hold an interactive-video re-
gional hearing in Docket Number
11735-application of Texas Utilities Electric
Company for authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:11 p.m.
TRD-9332898

Friday, December 17, 1993, 1:30 p.m.
and 5:30 p.m.

Waco Convention Center, Bosque Theater,
100 Washington Avenue

Waco

According to the complete agenda, the com-
mission will hold an interactive-video re-
gional hearing in Docket Number
11735-application of Texas Utilities Electric
Company for authority to change rates.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:12 p.m
TRD-9332901

Monday, December 20, 1993, 1:30 p.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the com-
missioners will consider Docket Number
11735-application of Texas Utilities Electric
Company for authority to change rates and
investigation of the General Counsel into
the accounting practices of Texas Utilities
Electric Company.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 12:10 p.m.
TRD-9332882

Monday, January 6, 1994, 1:30 p.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a prehearing
conference in Docket Number 12517-
complaint of Gene Burlner against Texas
Utilities Electric.

Contact: John M. Renfrow, 7800 Shoal

Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 4:11 p.m.
TRD-9332897

Monday, April 11, 1994, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a hearing on
the merits in Docket Number 10921-Brazos
Electric Power Cooperative, Inc. standard
avoided cost calculation for the purchase of
firm energy and capacity from qualifying
facilities pursuant to Substantive Rule
23.66(h).

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: December 1, 1993, 12:10 p.m.
TRD-9332883

¢ ¢ ¢

Texas Guaranteed Student
Loan Corporation

Thursday, December 9, 1993, 10:30 a.m.

12015 Park 35 Circle, Suite 300

Austin

According to the agenda summary, the Per-

sonnel Committee will meet in executive

session: management salary review; health

insurance update; pension plan options; sal-

ary incentives/performance bonuses; policy
on annual performance review; and adiourn

Contact: Peggy Irby, 12015 Park 35 Curcle,
Suite 300, Ausiin, Texas 78754, (512)
835-1900.

Filed: December 1, 1993, 2.08 p m.
TRD-9332885

¢ ¢ ¢

Teacher Retirement System
of Texas

Thursday, December 9, 1993, 9:00 a.nm.

1000 Red River Street, Fifth Floor Board
Room

Austin

According to the agenda summary, the In-
vestment Advisory Committee will discuss
approval of September 9, 1993 minutes,
discussion and selection of advisor for alter-
native assets; investment outlook and mar-
ket conditions; consideration of recom-
mended allocation of cash flow for current
quarter; review of investments; consider-
ation of changes to approved common stock
lists; review of portfolio performance; and
report of Real Estate Finance Committee

Contact: Mary Godzik, 1000 Red Ruver
Street, Austin, Texas 78701-2698, (512)
397-6400.

Filed: December 1, 1993, 9.52 a.m.
TRD-9332875

¢ ¢ L4

Texas Workers’ Compensa-

tion Insurance Facility
Monday, December 13, 1993, 9:45 a.m.
Guest Quarters Hotel, 303 West 15th Street
Austin
According to the agenda summary, the
Governing Committee will discuss approval
of November 8, minutes; consideration and

possible action on: 1994 operating budget,
servicing company reimbursement requests,
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and recommendations from the Appeals
Committee; executive director’s report; and
executive session(s) regarding: personnel
matters, including the annual evaluation of
the executive director and his compensa-
tion, and pending legal matters; following
the closed executive session(s), the Govern-
ing Committee will reconvene in open and
public session and take any action as may
be desirable or necessary as a result of the
closed deliberations, including possible ap-
proval of settlements of potential or existing
litigation, possible approval of Facility tran-
sition plans and personnel policies, and pos-
sible approval of changes in compensation
for the executive director.

Contact: Russell R, Oliver, 8303 MoPac
Expressway, Suite 310, Austin, Texas
78759, (512) 345-1222.

Filed: December 1, 1993, 3:08 p.m.
TRD-9332895

¢ ] ¢
Regional Meetings

Meetings Filed November 30,
1993

The Bexar-Medina-Atascosa Counties
Water Controi and Improvement District
Number One Board of Directors will meet
at 226 Highway 132, Natalia, December 13,
1993, at 8:00 a.m. Information may be ob-
tained from John W. Ward I, P.O. Box
170, Natalia, Texas 78059, (210) 663-2132.
TRD-9332838.

The Brazos Valley Development Council
Board of Directors will meet at the Brazos
Center, 3232 Briarcrest, Suite 102, Bryan,
December 8, 1993, at 1:30 p.m. Information
may be obtained from Tom Wilkinson, Jr.,
P.O. Drawer 4128, (409) 775-4244. TRD-
9332837.

The Central Texas Area Consortium
Bluebonnet Health and Human Services,
Inc met at 205 East Third Avenue, Belton,
December 3, 1993, at noon. Information
may be obtained from Wynonah Wineman,
P.0. Box 937, Belton, Texas 76513, (817)
933-8663. TRD-9332828.

The Education Service Center, Region V1
ESC Board of Directors will meet at the
College Station Hilton, College Station, De-
cember 9, 1993, at 5:00 p.m. Information
may be obtained from Bobby Roberts, 3332
Montgomery Road, Huntsville, Texas
77340, (409) 295-9161. TRD-9332839.

The Education Service Center, Region 20
Board of Directors will meet at 1314 Hines
Avenue, San Antonio, December 15, 1993,
at 2:00 p.m. Information may be obtained
from Dr. Judy M. Castleberry, 1314 Hines
Avenue, San Antonio, Texas 78208, (210)
299-2472. TRD-9332827.

The Golden Crescent Quality Work
Force Planning Full Committee will meet
at the Cuero Community Hospital, Yoakum
Highway, Cuero, December 7, 1993, at
noon. Information may be obtained from
Carol Matula, 2401 Houston Highway, Vic-
toria, Texas 77901, (512) 576-5872. TRD-
9332832,

The Tyler County Appraisal District
Board of Directors will meet at 806 West
Bluff, Woodville, December 9, 1993, at
4:00 p.m. Information may be obtained
from Linda Lewis, P.O. Drawer 9,
Woodville, Texas 75979, (409) 283-3736.
TRD-9332850.

The Upshur County Appraisal District
Board of Directors will meet at the Upshur
County Appraisal District Office, Warren
and Trinity Streets, Gilmer, December 13,
1993, at 1:00 p.m. Information may be ob-
tained from Louise Stracener, P.O. Box
280, Gilmer, Texas 75644, (903) 843-3041.
TRD-9332836.

¢ ¢ ¢

Meetings Filed December 1,
1993

The Education Service Center, Region
XV Board of Directors will meet at the ESC
Region XV, 612 South Irene Street, Confer-
ence Room One, San Angelo, December 9,
1993, at 1:30 p.m. Information may be ob-
tained from Clyde Warren, P.O. Box 5199,
San Angelo, Texas 76903, (915) 658-6571.
TRD-9332887.

The Fisher County Appraisal District
Board of Directors will meet at the Fisher
County Appraisal/Tax Office, Roby, De-
cember 13, 1993, at 6: 00 p.m. Information
may be obtained from Betty H Mize, P.O.
Box 516, Roby, Texas 79543, (915)
776-2733. TRD-9332904.

The Gulf Coast State Planning Region
Transportation Policy Council will meet at
3555 Timmons Lane, Second Floor Confer-
ence Room A, Houston, December 10,
1993, at 9:30 a.m Information may be ob-
tained from Rosalind Hebert, P.O. Box
22777, Houston, Texas 77227, (713)
627-3200.

The Hays County Appraisal District
Board of Directors will meet at 632A East
Hopkins, San Marcos, December 7, 1993, at
3:.00 p.m. Information may be obtained
from Lynnell Sedlar, 632A East Hopkins,
San Marcos, Texas 78666, (512) 754-7400,
TRD-9332888

The Hays County Appraisal District
Board of Directors will meet at 632A East
Hopkins, San Marcos, December 9, 1993, at
1:00 p.m. Information may be obtained
from Lynnell Sedlar, 632A East Hopkins,
San Marcos, Texas 78666, (512) 754-7400,
TRD-9332889.

The Hays County Appraisal District
Board of Directors will meet at 632A East

Hopkins, San Marcos, December 9, 1993, at
3:30 p.m. Information may be obtained
from Lynnell Sedlar, 632A East Hopkins,
San Marcos, Texas 78666, (512) 754-7400,
TRD-9332890.

The Martin County Appraisal District
Board of Directors will meet at the Ap-
praisal Office, 308 North St. Peter, Stanton,
December 9, 1993, at 7:00 p.m. Information
may be obtained from Elaine Stanley, P.O.
Box 1349, Stanton, Texas 79782, (915)
756-2823. TRD-93328%4,

The Region Vil Education Service Cen-
ter Board of Directors will meet at Johnny
Cace's Restaurant, Highway 80 West,
Longview, December 8, 1993, at 7:00 p.m.
Information may be obtained from Dr. Ed-
die J. Little, 818 East Main Street, Kilgore,
Texas 75662, (903) 984-3071. TRD-
9332830.

The Region 14 Education Service Center
Board of Directors will meet at 1850 High-
way 351, Abilene, December 16, 1993, at
5:30 p.m. Information may be obtained
from Taressa Huey, 1850 Highway 351,
Abilene, Texas 79601, (915) 675-8608.
TRD-9332891.

¢ ¢ ¢

Meetings Filed December 2,
1993

The Archer County Appraisal District
Board of Directors will meet at 101 South
Center, Archer City, December 8, 1993, at
5:00 p.m. Information may be obtained
from Edward H. Trigg, I, P.O. Box 1141,
Archer City, Texas 76351, (817) 574-2172.
TRD-9332913.

The East Texas Council of Governments
JTPA Board of Directors will meet at the
Kilgore Community Inn, Kilgore, Decem-
ber 9, 1993, at 11:30 a. m. Information may
be obtained from Glynn Knight, 3800 Stone
Road, Kilgore, Texas 75662, (903)
984-3641. TRD-9332910.

The Region One Education Service Cen-
ter Board of Directors will meet at the
Embassy Suites Hotel, 1800 South Second
Street, McAllen, December 7, 1993, at 7:00
p.m. Information may be obtained from
Lauro R. Guerra, 1900 West Schunior,
Edinburg, Texas 78539, (210) 383-5611.
TRD-9332918.

The Swisher County Appraisal District
Board of Directors will meet at 130 North
Armstrong, Tulia, December 9, 1993, at
7:30 a.m. Information may be obtained
from Rose L. Powell, P.O. Box 8, Tulia,

Texas 79088, (806) 995-4118. TRD-
9332914.
¢ 4 ¢
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In Addition

The Texas Register is required by statute to publish certain documents, including applications to
purchase control of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

State Banking Board
Notice of Hearing Cancellation

In the Matter of the Application For Change of Domicile
For BOK-Texas Trust Company, Dallas, Dallas County,
Before the State Banking Board, Austin, Travis County.

As no opposition has been noted in the application for
domicile change by the BOK-Texas Trust Company, Dal-
las, the hearing previously scheduled for Monday, Decem-
ber 6, 1993, has been cancelled.

Issued in Austin, Texas, on November 29, 1993.

TRD-9332859 Lynda A. Drake
Director of Corporate Activities
Texas Department of Banking

Filed: December 1, 1993

¢ ¢
Comptroller of Public Accounts
Correction of Error
The Comptroller of Public Accounts submitted Texas Lot-
tery Game Procedures Instant Game Number 21 which

was published in the "In Addition" section of the Novem-
ber 9, 1993, issue of the Texas Register (18 TexReg 8259).

The following corrections are made to "WIN FOR LIFE"
Instant Game Number 21 (the added text is in bold).

2.2 Procedure for Claiming Prizes.

B. To claim a "WIN FOR LIFE" Instant Game prize of
$1.000 a week for life, the player must sign the winning
ticket and present it at Lottery Headquarters in Austin, If
the claim is validated by the Lottery, payment will be
made to the bearer of the validated winning ticket for that
prize upon presentation of proper identification. If a
player who is not an individual is entitled to a "WIN
FOR LIFE" Instant Game Prize of $1,000 a week for
life, the total maximum amount paid shall be one
million dollars. When paying a prize of $600 of more, the
Lottery shall file the appropriate income reporting form
with the Internal Revenue Service (IRS) and shall with-
hold federal income tax at a rate set by the IRS if required.
In the event that the claim is not validated by the Lottery,
the claim shall be denied and the player shall be notified
promptly.

 J ¢ ¢
Office of Consumer Credit
Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-
las and methods described in Texas Civil Statutes, Title
79, Article 1.04, as amended (Texas Civil Statutes, Article
5069-1.04).

Effective Period
{Dates _are Inclusive)

11/29/93-12/05/93

Consumer (l)lAgricullural/ Commercial(?)

Types of Rate Ceilings Commercial (3) thru $250,000 over $250,000

Indicated (Weekly) Rate - Art. 1.04(a)(1)

18.00% 18.00%

1 . .
( )Credn for personal, family or household use. (Z)Credit for business, commercial, investment or other similar purpose.

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-
las and methods described 1n Texas Civil Statutes, Title
79, Articles 1.04, 105, 1.11, and 15.02 as amended (Texas
Civil Statutes, Articles 5069-1.04, 1 05, 1.11, and 15.02).

Issued in Austin, Texas, on November 22, 1993

TRD-9332782 Al Endsley
Consumer Credn Commissioner

Filed: November 29, 1993
¢ 4 ¢
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Types of Rate Ceilings

Indicated (Weekly) Rate - Art. 1.04(a)(1)

Monthly Rate - Art. 1.04 (c)(1)

Standard Quarterly Rate - Ar. 1.04(a)(2)

Retail Credit Card Quarterly Rate - Art. 1.11(3)
Lender Credit Card Quarterly Rate - An. 15.02(d)(3)
Standard Annual Rate - Art. 1.04(3)(2)(2)

Retail Credit Card Annual Rate - Art. 1.11(3)
Judgment Rate - Art. 1.05, Section 2

MWFor vanab i i
vanable rate commercial transactions onl
personal, family or household use. (

Issued in Austin, Texas, on November 29, 1993.

TRD-9332858 Al Endsiey
Consumer Credit Commissioner

Filed: December t, 1993

¢ ¢ ¢
Texas Department of Health
Correction of Error

The Texas Department of Health proposed amendments to
25 TAC §§141.1-141. 6, 1418, 141.10-141.13, and
141.15-141.20, concerning the regulation of massage ther-
apists, massage establishments, massage schools, and in-
structors; and proposes new §141.23, concerning work-
shops and seminars The rules appeared in the November
9, 1993, issue of the Texas Register (18 TexReg 8105).

The following errors were due to an error in the sgency’s
submission.

In §141.12(f), the word "independent” should be bolded to
indicate new language. "A massage school or an inde-
pendent MTI may not offer a course...”

In §141.17(d), the subsection should also be bolded to
indicate new language. "A registrant shall not use adver-
tising that is false, misleading, or deceptive or that is
not readily subject to verification."

¢ L/ ¢
Public Hearings

The Texas Department of Health will hold a public hear-
ing at 9:00 a.m., Monday, December 20, 1993, in Room S-
400 at the Texas Department of Health, the Exchange
Building, 8407 Wall Street, Austin. The hearing will be in
regards to the proposed massage therapists rules that were
published in the Texas Register on November 9, 1993,
beginning on page 8105. (18 TexReg 8105).

For further information regarding the hearing or the pro-
posed rules, please contact Becky Berryhill at (512)
834-6615

Issued in Ausfin, Texas, on November 30, 1993.

TRD-9332834 Susan K. Steeg
Genarai Counsel, Office of Ganeral
Counsal
Texas Department of Health

Filed: November 30, 1993
4 ]

The Texas Department of Health will hold a public hear-
ing at 9.00 a.m. on Tuesday, December 14, 1993, in Room
T-607 at the Texas Department of Health, 1100 West 49th
Street, Austin, The hearing will be in regards to the
statewide comprehensive plan as proposed in the Texas
application for fourth year funding of Ryan White/Title I
activities.

For further information regarding the hearing or the state-
wide comprehensive plan, please contact Judith Harper-
Riney at (512) 458-7207.

Issued in Austin, Texas, on November 30, 1993.

TRD-9332833 Susan K. Steeg

General Counsel, Office of General
Counsel
Texas Department of Heaith

Fited: November 30, 1993

¢ ¢ ¢

Texas Higher Education Coordinating
Board

Notice of Hearings

A public hearing will be conducted by the Texas Higher
Education Coordinating Board, State Postsecondary Re-
view Entity (SPRE) program on Monday, December 13,
1993, from 9:00 a.m. until 3:00 p.m. at the Green Oaks
Inn, 6901 West Freeway, Fort Worth. The purpose of the
hearing is to gather comments to use in developing Texas
review standards and procedures to determine if
postsecondary education institutions are in compliance
with federal student aid standards. In addition, comments
on developing a complaint system will be gathered. Copies
of draft review standards specified by the federal legisla-
tion are available from the Coordinating Board, Universi-
ties and Health Affairs Division. For additional informa-
tion please contact Colleen Klein at (512) 483-6207.

Effective Period Consumer (3)/Agricullural/ Commercial(4)
(Dates_are Inclusive) Commercial (4) thru $250,000 over $250,000
12/06/93-12/12/93 18.00% 18.00%
12/01/93-12/31/93 18.00% 18.00%
01/01/94-03/31 /94 18.00% 18.00%
01/01/94-03/31/94 18.00% N.A
01/01/94-03/31/94 14.00% NA.
01/01/94-03/31/94 18.00% 18.00%
01/01/94-03/31/94 18.00% N.A
12/01/93-12/31/93 10.00% 10.00%

2) i 9 V. 3 T for
y. ( Only for open-end credit as defined in Art 5069-1.01(f) (

> . . . ~4. l .T.C.s- )C ed {
J Credit for business, commercial, investment or other similar purpose. ‘

¢ In Addition December 7, 19923
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Issued in Austin, Texas, on November 29, 1993.

TRD-8332764 Sharon Jahsman

Administrative Secretary
Texas Higher Education Coordinating Board

Filed: November 29, 1993
¢ ® . ¢

A public hearing will be conducted by the Texas Higher
Education Coordinating Board, State Postsecondary Re-
view Entity (SPRE) program on Tuesday, December 14,
1993, from 9:00 a.m. until 3:00 p.m. at the Harvey Hotel-
Dallss. 7815 LBJ Freeway, Dallas. The purpose of the
hearing is to gather comments to use in developing Texas
review standards and procedures to determine if
postsecondary education institutions are in compliance
with federal student aid standards. In addition, comments
on developing a complaint system will be gathered. Copies
of draft review standards specified by the federal legisla-
tion are available from the Coordinating Board, Universi-
ties and Health Affairs Division. For additional
information please contact Colleen Klein at (512)
483-6207.

Issued in Austin, Texas, on November 29, 1993.

TRD-9332783 Sharon Jahsman
Administrative Secretary
Texas Higher Education Coordinating Board

Filed: November 29, 1953

¢ ¢ ¢
Houston-Galveston Area Council

Requests for Proposal for Project
Readiness Criteria

The Houston-Galveston Area Council (H-GAC) is seeking
qualified consultants to assist staff in evaluating approxi-
mately 150 projects in the Transportation Improvement
Program (TIP). This evaluation will include assessments
of a project’s potential for implementation regarding com-
pleteness of project planning, completeness of environ-
mental assessment, completeness of right-of-way acquisi-
tion as well as an overall assessment of project readiness
based on all three criteria. Each respondent is requested to
discuss their expertise in each of the areas. A Selection
Panel consisting of H-GAC representatives will review the
responses to the RFP on the basis of the respondent’s
documented competence and technical qualifications
which are to be received by the designated closing date of
December 15, 1993, at 5:00 p.m. If you have any ques-
tions regarding any of the activities or would like to
request a copy of the RFP, please contact Jacqueline J.
Baly at (713) 627-3200. Written inquiries may be directed
to: Jacqueline J. Baly, TIP/Financial Planner, Houston-
Galveston Area Council, P.O. Box. 22777, Houston, Texas
77227.

Issued in Austin, Texas, on Novembar 29, 1993.

TRD-9332858 Jack Steele
Executive Director
Houston-Galiveston Ares Council

Filed: December 1, 1993

¢ ¢ ¢
Texas Department of Insurance
Correction of Error

The Texas Department of Insurance submitted an Open
Meeting notice that was published in the November 9.
1993, issue of the Texas Register (18 TexReg 8246).

The meeting date was published incorrectly. The date was
published as "November 18, 1993, 9:00 a.m.", it should
have read "December 2, 1993, 9:00 a. m."

¢ ¢ L

Texas Department of Mental Health
and Mental Retardation

Correction of Error

The Texas Department of Mental Health and Mental Re-
tardation proposed new §8402.51-402.67, concerning con-
tinuity of services-mental health. The rules appeared in the
November 9, 1993, issue of the Texas Register (18
TexReg 8136).

A sentence was inadvertently deleted from §402.54 of
proposed new Chapter 402, Subchapter B (governing Con-
tinuity of Services-Mental Health). Subsection (c) should
be added to the text as follows:

"(c) Each MHA shall follow procedures outlined in
§401.164 (relating to Notification and Appeals Process) of
Chapter 401, Subchapter G of this title (concerning Com-
munity Mental Health and Mental Retardation Centers)".

¢ ¢ ¢

Texas Natural Resource Conservation
Commission

Correction of Error

The Texas Natural Resource Conservation Commission
adopted an amendment to §115.10. The rule appeared in
the November 19, 1993, issue of the Texus Register (18
TexReg 8569).

On page 8569 the definition of Automotive
basecoat/clearcoat system (used in automobile refinishing).
An incorrect formula was inserted under this definition.
The correct formula is as follows:

¢ In Addition December 7, 1993 18 TexReg 9119



VOC Ty = YOG, + (2 x VOCC.)

where:

On page 8597, §115.950(a)(1), paragraph one, line one,
"Installation of the control equipment of implementa-
tion...," the second "of" should be "or."

¢ ¢ ¢
Enforcement Orders

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
ing information is submitted.

An agreed enforcement order was entered regarding
Clarksville Oil and Gas Company, Inc. (TNRCC Facility
1.D. 5138; Enforcement I.D. E10323) on November 12,
1993, assessing $600 in administrative penalties with $100
deferred and foregoned pending completion of recommen-
dations.

Information concerning any aspect of this order may be
obtained by contacting Christopher T. Wilson, Staff Attor-
ney, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087. (512)
908-2044.

An agreed enforcement order was entered regarding David
Hunziker (Docket Number WWD 94-03) on November
10, 1993, assessing $5,000 in administrative penalties.

Information concerning any aspect of this order may be
obtained by contucting Elizabeth Bourbon, Hearings Ex-
aminer, Texas Natural Resource Conservation Commis-
sion, P.O. Box 13087, Austin, Texas 78711-3087, (512)
463-7875.

An agreed enforcement order was entered regarding Jose
Martinez (Docket Number WWD 94-02) on November 10,
1993, assessing $750 1n administrative penalties.

Information concerning any aspect of this order may be
obtained by contacting Elizabeth Bourbon, Hearings Ex-
aminer, Texas Natural Resource Conservation Commus-
sion, P O. Box 13087, Austin, Texas 78711-3087, (512)
463-7875.

3

Issued in Austin, Texas, on November 22, 1993.

TRD-9332820 Gloria A. Vasquez

Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: November 30, 1993
¢ ¢ ]

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
ing information is submitted.

An agreed enforcement order was entered regarding
Bouma Dairy Number Two (No Permit) on November 15,
1993, assessing $2,000 in administrative penalties.

Information conceming any aspect of this order may be
obtained by contacting Robert Martinez, Staff Attorney.
Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087, (512) 463-8098.

An agreed enforcement order was entered regarding James
Campbell (TNRCC Facility 1.D. 62673) on November 15,
1993, assessing $1,575 in administrative penalties.

Information concerning any aspect of this order may be
obtained by contacting Greg Pfeifer, Staff Attorney, Texas
Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087, (512) 908-2048.

An agreed enforcement order was entered regarding Hec-
tor J. Escobar doing business as Horizon Truck Wash
(Permit Number 03033) on November 15, 1993, assessing
$600 in administrative penalties.

Information concerning any aspect of this order may be
obtained by contacting Robert Martinez, Staff Attorney,
Texas Natural Resource Conservation Commission, P.O.
Box 13087, Austin, Texas 78711-3087, (512) 463-8098.

An agreed enforcement order was entered regarding the
City of Teague and the City of Fairfield (Permit Number
13579-01) on November 15, 1993, assessing $17.200 in
administrative penalties,

¢ In Addition December 7, 1993
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Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney, Texas
Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087, (512) 475-2261.

Issued in Austin, Texas, on November 24, 1993.

TRD-9332848 Gloria A Vasquez

Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: November 30, 1993
¢ ¢

Public Hearing Notice (I/M)

Notice is hereby given that pursuant to the requirements of
the Texas Health and Safety Code, §382.017; the Texas
Government Code, Subchapter B, Chapter 2001; 30 Texas
Administrative Code, §103.11(4); and Code of Federal
Regulations, §51.102, of the United States Environmental
Protection Agency (EPA) regulations concerning State Im-
plementation Plans (SIPs), the Texas Natural Resource
Conservation Commission (TNRCC) will conduct a public
hearing to receive testimony concerning a revision to the
SIP.

The TNRCC proposes a revision to the Vehicle Emissions
Inspection/Maintenance (I/M) Program and the control
strategy for ozone in the Houston/Galveston and El Paso
nonattainment areas. The control strategy is proposed as a
revision to the /M SIP to enable ihese areas to meet EPA
performance standards for enhanced I/M programs. The
proposal adds model-years of vehicles that will be sub-
jected to high-technology tests (IM240) in Harris, El Paso,
Chambers, Liberty, Galveston, Waller, Fort Bend,
Brazoria, and Montgomery counties.

A public hearing on the proposal will be held December
16, 1993, at 10:00 a. m. in the Auditorium (Room 201S)
of the TNRCC Central Office, located at 12118 North IH-
35, Park 35 Technology Center, Building E, Austin. The
hearing is structured for the receipt of oral or written
comments by interested persons. Interrogation or cross-
examination is not permitted; however a TNRCC staff
member will discuss the proposal 30 minutes prior to the
hearing and will be available to answer questions infor-
mally.

Written comments not presented at the hearing may be
submitted to the TNRCC Central Office in Austin through
December 31, 1993. Material received by the TNRCC
Regulation Development Section by 4:00 p.m. on Decem-
ber 31, 1993, will be considered by the Commission prior
to any final action on the proposal. Copies of the proposal
are available at the central office of the TNRCC, located at
12118 North IH 35, Park 35 Technology Center, Building
E, Austin, and at all TNRCC regional offices. Please mail
written comments to Sherry Bryan, Mobile Source Sec-
tion, Office of Air Quality, P.O. Box 13087, Austin, Texas
78711-3087. For further information contact Ms. Bryan at
(512) 908-1519.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearing should contact the agency at (512) 475-2245.
Requests should be made as far in advance as possible.

issued in Austin, Texas, on November 8, 1933.

TRD-9332849 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource Conservation
Commission
Filed: December 1, 1993
¢ ¢ +

Texas Department of Public Safety
Notice of Amended Consultant Contract

The Texas Department of Public Safety (DPS), in accord-
ance with provisions of the Texas Govemment Code,
Chapter 2254, files this notice of an amended consuliant
contract.

On January 29, 1991, Roland R. Sutfin, Information Sys-
tems Engineering, 925() Wagner Creek Road, Taleat, Ore-
gon 97540, entered into a contract with the DPS to support
the detailed implementation and acceptance testing pro-
cessing for the Automated Fingerprint Identification Sys-
tem (AFIS), for both central repository and latent applica-
tions within the DPS and a network of fingerprint access
terminals in other law enforcement agencies throughout
the state. The consultant contract award was published in
the February 8, 1991, issue of the Texas Register (16
TexReg 796).

Notice is given that the contract has been amended by
extending the expiration date to March 31, 1994, at no
increase in the total contract price. The amendment is
based upon delays in the final acceptance test schedule.

Issued in Austin, Texas, on November 23, 1993.

TRD-9332785 James R Wilson
Director
Texas Department of Public Safety

Filed: November 29, 1993

¢ ¢ *
Public Utility Commission of Texas

Notices of Intent to File Pursuant to
Public Utility Commission Substantive
Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commissicn of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Dallas Independent School District, Dallas.

Docket Title and Number. Application of Southwestern
Bell Telephone Company for Approval of Plexar-Custom
Service for Dallas ISD pursuant to Public Utility Commis-
sion Substantive Rule 23.27(k). Docket Number 12509

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for Dallas
ISD. The geographic service market for this specific ser-
vice is the Dallas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0256, or (512) 458-022! for teletypewriter
for the deaf.

¢ In Addition December 7, 1993 18 TexReg 9121



Issued in Austin, Texas, on November 29, 1993.

TRD-9332845 John M. Renfrow
Secretary of the Commission
Public Utilty Commission of Texas

Filed: November 30, 1993
¢ ¢ 14

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Accord Medical Management, Inc., San Anto-
nio.

Docket Title and Number. Application of Southwestem
Bell Telephone Company for Approval of Plexar-Custom
Service for Accord Medical Management, Inc. pursuant to
Public Utility Commission Substantive Rule 23. 27(k).
Docket Number 12515.

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for Ac-
cord Medical Managemeat, Inc.. The geographic service
market for this specific service is the San Antonio area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Public Information Section
at (512) 458-0256. or (512) 458-0221 for teletypewriter
for the deaf.

issued in Austin, Texas, on November 29, 1993.

TRD-8332844 John M. Renfrow
Secretary of the Commission
Public Utithy Commission of Taxas

Filed: November 30, 1953
¢ ¢ ¢

Requests for Comments on Amendments
to §23.54 and §23.55

The Public Utility Commission of Texas has established a
project (Project Number 12468) to explore possible
amendments to Public Utility Commission Substantive
Rules 23.54 and 23.55, which govern Private Pay Tele-
phones and Operator Service Providers (OSPs). The Com-
mission seeks comments from interested parties in re-
sponse to the following question. Parties should include
their reasons supporting the response to each question. The
Commission requests that parties respond to the guestions
in the order in which they are presented below and encour-
ages parties to include an executive summary of their
comments.

1. Should the Commission amend §23.55(d)(1) to include
a requirement that Aggregators, such as hotels and hospi-
tals, must post instructions at the telephone set for access-
ing Interexchange Carriers (IXCs) from a PBX? If yes,
how should the rule read after amendment? What specific
information should the posting include?

2. Should a database be maintained containing the names
and operating areas of all the available IXCs, including
any instructions on how to access each IXC operator
within specific exchanges in the state of Texas? If yes,
who should maintain the database and how would the
costs of providing the database be recovered? What infor-
mation should be included in the database?

3. How do IXCs currently educate customers about how to
access their preferred long-distance carrier while away
from home?

4. Should the Commission amend 23.55(j)(3) to require all
Local Exchange Companies (LECs) to make available "O-
" transfer service to any IXC that wishes to subscribe? If
yes, how should the rule read after amendment?

5. Should the Commission amend 23.54(d)(5)(A)(i) to
require that there be no other charge for directory assis-
tance calls from pay telephones? If yes, should the Com-
mission address any similar policies regarding public pay
telephones? If yes, how should it read after amendment?

6. Should the Commission amend 23.54(d)(5)(AXii) to cap
the charges for local collect, local third-number billed, and
local credit card calls? If yes, how should it read after
smendment?

7. Should the Commission require LECs to compel private
pay telephone providers to update new Extended Area
Service NXX codes in a timely manner to avoid inappro-
priate toll charges?

8. Should the Commission amend 23.54(d)(4)(A) and
23.55(i)(1)(A) to require Operator Service Providers to
execute consistently expedient access to local exchange
carrier operators without undue pauses that would discour-
age such connections? If so, how should the rule read after
amendment?

9. Should the Commission amend its 23.54 and 23.55 to
change references to dominant and nondominant carriers
as a result of the expiration of the Commission’s regula-
tory authority over AT&T?

10. Should the LEC pay-telephone property be excluded
from the rate base of the telephone utility? If so, why and
how should this be accomplished?

11. Should the Commission adopt rules allowing providers
of pay-telephone service to designate certain pay tele-
phones as public interest telephones? If so, should the
Commission be able to require the placement of public
interest pay telephones in certain locations? What criteria
should be applied in any rule making such a determina-
tion?

12. Should the Commission amend or repeal any other
sub-sections of 23.54 or 23.55 to provide more reasonable
regulation of Private Pay Telephones and OSPs? Please
identify any section that should be amended or repealed
and indicate how the rule should read after amendment.

13. Should the Commission adopt rules allowing providers
of pay telephone service to designate hours of operation
for its pay telephones in certain locations? If so, should
access to 911 service and a local operator be available
during the off-hours?

The Commission staff and the General Counsel will re-
view the comments and use them in preparing a recom-
mendation to the Commission for further action, including
possible amendments to the Commission’s Substantive
Rules.

Comments (13 copies) should be submitted to John M.
Renfrow, Secretary of the Commission, 7800 Shoal Creek
Boulevard, Austin, Texas 78757 within 30 days of the date
of publication of this notice. Comments should refer to
Project Number 12468. The names and mailing addresses
of commenters will be used to compile a service list for
this project. The service list will be used to notify
commenters of future proceedings in this project.

¢ In Addition December 7, 1993
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Issued in Austin, Texas, on November 29, 1993.

TRD-9332801 John M. Rentrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: November 29, 1993

¢ ¢ ¢

Requests Comments on Implementation
of Senate Bill 377

The Public Utility Commission of Texas has established a
project (Project Number 12194) to implement the provi-
sions of Senate Bill 377, 73rd Legislature, Regular Session
(Acts 1993, 73rd Legislature, Chapter 350, effective Sep-
tember 1, 1993; hereinafter, "SB 377"). The Commission
seeks comments from interested parties in response to the
following questions. Parties should include their reasons
supporting the response to each question. The Commission
requests that parties respond to the questions in the order
in which they are presented below and encourages parties
to include an executive summary of their comments.

1. Should the Commission amend 23.21(c)(2)(B)(iii)(V) of
its Substantive Rules to comply with the provisions of
Senate Bill 3777 If yes, how should the rule read after
amendment?

2. Should the Commission amend 23.21(d)(1) of its Sub-
stantive Rules to comply with the provisions of SB 3777 If
yes, how should the rule read after amendment?

3. Should the Commission amend or repeal 23.25 of its
Substantive Rules to comply with the provisions of SB
3777 If the rule should not be repealed, how should it read
after amendment?

4. Should the Commission amend or repeal 23.29 of its
Substantive Rules to comply with the provisions of SB
3777 If the rule should not be repealed, how should it read
after amendment?

5. Should the Commission amend 23.61(a)(25) or the
registration and reporting requirements contained in
23.61(i)-(k) of its Substantive Rules to comply with the
provisions of SB 3777 If yes, how should the rule read
after amendment?

6. Given that the Public Utilities Regulatory Act (PURA),
§3(c)(2)(B). has been amended to exclude from the term
"dominant carrier” an interchange carrier that is not a
certificated LEC, can the Commission under PURA,
§18(c) (2), identify an interexchange carrier that is not a
certificated LEC as a dominant carrier in the intraLATA
interexchange industry?

7. Should the Commission, because of the enactment of
SB 377, establish a policy regarding statewide average
rates pursuant to PURA, §18(c)(4)? If yes, should the
Commission require nondominant telecommunications
utilities to maintain statewide average rates? If yes, should
any services be excluded from this requirement? Which
services should be excluded, and why? How should the
Commission define "statewide average rates"? What test(s)
should the Commission apply to determine if a carrier’s
rates meet this standard? Can banded rates meet the stan-
dards? If a nondominant carrier sets rates for a service on
an individual customer basis, would this practice automati-
cally violate the standard?

8. Should the Commission amend or repeal any other
sections of its Substantive Rules, or should other sections

be added, to comply with the provisions of SB 3777 Please
identify any section that should be amended or repealed or
any issue that should be addressed in a new section and
indicate how the rule should read after adoption or amend-
ment.

9. Are there procedures that the Commission should estab-
lish, discontinue, or amend to implement the provisions of
SB 3777 Please describe fully the current procedure and
suggested changes.

10. Please indicate other matters, if any, the Commission
should consider in order to fully implement the provisions
of SB 377.

The Commission staff and the General Counsel will re-
view the comments and use them in preparing a recom-
mendation to the Commission for further action, including
possible amendments to the Commission’s Substantive
Rules (16 TAC §23.1 et seq).

Comments (13 copies) should be submitted to John M.
Renfrow, Secretary of the Commission, 7800 Shoal Creek
Boulevard, Austin, Texas 78757 within 30 days of the date
of publication of this notice. Comments should refer to
Project Number 12194. The names and mailing addresses
of commenters will be used to compile a service list for
this project. The service list will be used to notify
commenters of future proceedings in this project.

Issued in Austin, Texas, on November 29, 1993.

TRD-9332802 John M. Renfrow
Secretary of the Commission
Public Utility Commission of Texas

Filed: November 29, 1993

¢ * *

Requests Comments on Proposed Rule
for Certification of Foreign Ultility
Company Ownership by Utility
Holding Companies

In October, 1992, Congress passed, and the President
signed, the Energy Policy Act of 1992 (Public Law Num-
ber 102-486, 106 Statute 2776) (EPACT), which, among
other things, amends the Public Utility Holding Company
Act (PUHCA) to exempt foreign utility company (FUCO)
investments made by utilities not affiliated with a regis-
tered holding company from PUHCA restrictions "if every
state commission with authority over retail electric rates of
the affiliated utility has certified to the (Securities and
Exchange Commission (SEC)) that is has the authority and
resources to protect ratepayers subject to its jurisdiction
and that it intends to exercise such authority.” (Section
33(a)(2) of PUHCA))

The Public Utility Commission of Texas has established
Project Number 12123 to examine questions regarding the
extent to which the Commission may make such certifica-
tion to the SEC. The Commission seeks comments from
interested parties in response to the following questions.
Parties should include reasoning supporting the response
to each question. Parties are requested to respond to the
questions in the order in which they are presented below,
by number, and encouraged to include an executive sum-
mary of their comments.

1. What does the history of §33 of PUHCA, and of
relevant actions in other States, indicate about the pur-
poses of that statute and possible State responses?

¢ In Addition December 7, 1993 18 TexReg 9123



2. What authority and power does the PUC have under
PURA, Article 1446c, to inquire into affairs of regulated
utility companies and their holding companies and affili-
ates, regarding the effect on ratepayers of investments by
any of those companies in FUCOs?

3. How can the Commission protect Texas ratepayers from
paying a higher cost of capital that could result from the
utility holding company’s foreign investments?

4. How can the Commussion protect ratepayers from cross-
subsidies between the retail utility and the FUCO affiliate?

5. What other untoward consequences might an ill-fated
FUCO investment visit on ratepayers?

6. Should the Commission be required to assess the riski-
ness of foreign investments? It if should, what standards
should it use to define acceptable risk levels? (For pur-
poses of this question, risk refers to risks characteristic of
doing business in the country of the proposed investment.)

7. Under what circumstances should certification be
granted? Identify any specific conditions that should be
met by the utility requesting certification.

8. Under what circumstances should certification, once
granted, be withdrawn?

9. For what purposes, if any, should the Commission have
access to the accounting records of FUCO affiliates? What
records?

10 When and how should the Commission be notified of a
FUCO investment? When and how should the Commis-
sion be notified of divestitures?

11 Should the Commission establish either a threshold
investment level below which certification is made without
review, or a cap on the level of diversified investments
that an electric utility holding company can have to obtain
certificaton? If so, what should the standard be and how
should it be calculated?

12 What, if any, written affirmations should be required
of the retail utility or its holding company before certifica-
tion is granted?

13. What information may the Commission reasonably
require about FUCOs, host nations, holding companies,
and regulated utilities, and the effects of those changes on
possible harm to ratepayers of the regulated utility?

14. How should the certification be handled procedurally?
(Admunistratively, public hearing, etc.)

15 Should the Commission have a public workshop or
generic proceeding on this 1ssue prior to drafting a rule?

Provide any other comments you feel would be helpful to
the Commission regarding the granting of Commission
certification for electric utility holding company invest-
ment in foreign utility companies. The Commission’s staff
and General Counsel will review the comments and use
them in preparing a recommendation to the Commission
for further action. The Commission may formally propose
amendments to 16 TAC §23.

Comments (13 copies) should be submitted to John M.
Renfrow, Secretary of the Commission, 7800 Shoal Creek
Boulevard, Austin, Texas 78757 within 30 days of the date
of publication of this notice. Comments should refer to
Project Number 12123, Interested persons are asked to
notify the commission in advance of filing comments of
their intent to file comments, The names and mailing
addresses of commenters will be used to compile a service

list for this project. Persons that file comments should
serve a copy of their comments on the other parties on this
service list. The service list will be used to notify
commenters of future proceedings in this project.

Issued in Austin, Texas, on November 29, 1993.

TRD-9332803 John M. Renfrow
Secretary of the Commission
Public Utikty Commission of Texas

Filed: November 29, 1993

¢ ¢
Office of the Secretary of State
Correction of Error

The Office of the Secretary of State proposed an amend-
ment to §71.12, concerning faxed filings and the credit
card payment option for documents filed with the Secre-
tary of State. The rule appeared in the November 19, 1993,
issue of the Texus Register (18 TexReg 8489).

In §71.12(d), second line the word "care” should read
|lcar l‘.

In §71.12(d), second column, line 26 the word “recovery”
should read "recover”.

¢ ¢ ¢

The Texas A&M University System,
System Human Resources

Request for Proposal

In accordance with Texas Insurance Code, Artcle
350-3, as amended, the Texas A&M University System
(the System) announces a Request for Proposals (RFP) to
implement and administer its optional group benefit plans.
The RFP solicits proposals for a Group Term Life Insur-
ance plan, a Group Accidental Death and Dismemberment
Insurance plan, Group Long Term Disability Insurance
plan, and a Group Long Term Care Insurance plan The
RFP also solicits proposals for administrative services for
a Spending Account plan. Firms are invited to submut
proposals for any or all of the previously mentioned plans.
Such proposals will relate to the plans for the System
during the six fiscal years 1995-2000, beginning Septem-
ber 1, 1994, and are renewable annually. Proposals should
include, but not be limited to, schedules of benefits, pre-
mium rates, claim administration, and financial arrange-
ments.

Firms wishing to respond to this request must have supe-
rior recognized expertise and specialize in administering
fully-insured, experience-rated group benefit plans of the
types listed.

The RFP instructions which detail information regarding
the project are available upon request from the Texas
A&M University System.

The deadline for receipt of proposals in response to this
request is January 31, 1994,

The System reserves the right to accept or reject any
proposals submitted. The System is under no legal require-
ment to execute a resulting contract on the basis of this
advertisement. The System intends to use responses as a
basis for further negotiations of specific project details.
The System will base its choice on cost, demonstrated
competence, superior qualifications, and evidence of con-
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formance with the RFP criteria. The System shall not
designate and will not pay commissions to an Agent of
Record or a commissioned representative.

This RFP does not commit the System to pay any costs
incurred prior to execution of a contract. Issuance of this
material in no way obligates the System to award a
contract or to pay any cost incurred in the preparation of a
response. The System specifically reserves the right to
vary all provisions set forth at any time prior to execution
of a contract where the System deems it to be in its best
interest.

To obtain copies of the RFP instructions, please submit a
written request to Steven W. Hassel, Assistant Executive
Director, System Human Resources, The Texas A&M
University System, State Headquarters Building, College
Station, Texas 77843-1117 (physical address: 301 Tarrow
Drive, College Station, Texas 77840), FAX (409)
845-5281. For questions or further information regarding
this notice, contact Steven W. Hassel at (409) 845-2026

Issued in Austin, Texas, on November 29, 1993

TRD-9332835 Patricia L Couger
Executive Director, Systemm Human
Resources
The Texas A&M University System

Filed November 30, 1993

L L4 ¢
The University of Texas System
Request for Proposal

The University of Texas Medical Branch at Galveston
(UTMB) requests, pursuant to the provisions of Texas
Civil Statutes, Article 6252-11C, the submission of pro-
posals leading to the award of a contract for a Utility Cost
Allocation Study, in compliance with OMB Circular A-12.
UTMB's objective for this project is to utiize the data
obtained from the Study to negotiate an indirect overhead
rate with the Department of Health and Human Services
(DHHS) that will be applied to Federal Contracts and
Grants for fiscal year 1995 and beyond.

The awarded firm will be responsible for completing all
the requirements for this project and shall be available to

assist in the indirect overhead cost negotiations with
DHHS.

Respondents must be regularly engaged in the business of
conducting Utility Cost Allocation Study in an academ-
ic/healthcare environment.

UTMB reserves the right to accept or reject any or all
proposals. The proposals submitted will be the basis for
contract negotiation and the representations made therein
will be binding on Respondent.

Selected Respondents may be requested to conduct an on-
site presentation, at their expense, to clarify and expand
upon items provided in their proposals. The consulting
group awarded a contract, if any, will be the Respondent
whose proposal conforming to this request, is deemed to
be the most advantageous by UTMB Factors in awarding
4 contract will include, but are limited to, demonstrated
competence and experience in conducting Utility Cost
Allocation Studies according to OMB Circular A-2{ rules
and regulations, written approval by DHHS Office of
Consultant’s Utility Study methodology, proposed project
time table and the expectation of UTMB involvement, and
reasonableness in the overall cost Proposals must remain
valid for acceptance and may not be withdrawn for a
period of 90 days after the proposal closing date.

An orniginal and five copies of the full pioposal must be
submitted to UTMB prior to 3.00 p m, Wednesday, De-
cember 29, 1993. Proposals received thereafter will not be
constdered and will be returned unopened Proposals must
be sent to the address indicated below.

For further information or to obtain a complete proposal
package (RFP Number 4-10), contact Kyle Barton, Senior
Procurement Officer, The University of Texas Medical
Branch at Galveston, Admuustration Annex Building,
Suite 3. 202, 30! University Boulevard, Galveston, Texas
77555-0105, (409) 772-2262

Issued In Austin, Texas, on November 29, 1993

TRD-9332805 Anthur H Dilly
Executive Secretary of the Board
The University of Texas System

Filed Nov$mber 29, 1993
4
4 ¢ ¢
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TAC Titles Affected

The following is a list of the administrative rules that were
published in the November 1993 issues.

TITLE 1. ADMINISTRATION

Part IV. Office of the Secretary of State

1 TAC §71.12...co et s et o 8489

1 TAC §§71.40-71.42, 7145, 71.46, 7148, 71.50..7897
1 TAC §§78.1, 78.11, 78.13, 78.21........6885, 8515

1 TAC §79.13, §79.14. ... . 8057
1 TAC §81.100-81.137 ....ccoorviiiinin e, 8515
1 TAC §§81.100-81.138............. 6591, 6592, 8515
1 TAC §8L.138.......coviiiiiniieniinnis 8513

Part V. General Services Commission

1 TAC $111.2.i s s 7901
1 TAC §113.2, §1136.....cccocvvv. 7902
1 TAC §113.19..... 5169, 5189, 6832, 7895, 7902
1 TAC §117.41......ccvienrs 5940, 7921
1 TAC §117.42, §11743...................... 5941, 7921
1 TAC §117.51....coiiimniir s 7903
1 TAC §8117.52-117.57 .cccovnncnrciinniennn, 7903

Part Xlll. Texas Incentive and Froductivity Com-
mission

1 TAC §§273.1, 273.7, 2739, 27327 .............. 8297

Part XIV. Texas National Research Laboratory
Commission

1 TAC §300.8....oiereievcereeieiestseee s rnes 8058
Part XV. Health and Human Services Commission

1 TAC 83511 i 4556, 6297, 7921
1 TAC §351.3...ciiiiinirees e 8058

Part XVI. State Council on Competitive Govern-
ment

1 TAC §8401.1-4014 ..........ccccnvvvvrnnn 6163, 8189
1 TAC §8401.21401.28.......................6164, 8190
1 TAC §§401.41-40149 ..........ccceecons 6165, 8190
1 TAC §401.61, §401.62................ 6167, 8192

1 TAC $401.81, §401.82...................... 6167, 8193

1 TAC §§401.101-401.104 ............c.cevvecrnccnnee 6168, 8193

TITLE 4. AGRICULTURE

Part 1. Texas Department of Agriculture

4 TAC §81.71-1.77 .. o oo e e, 8060
4 TAC §§3.1, 34-36.. ... .cccoeeeer .+ ... 8061
4 TAC §§3.1-311. ... .........6387, 8193
4 TAC §§3.21-3.24 ... ... . .6387, 8194
4 TAC §§3.31-339... ... . .. ...06388, 8194
4 TAC §§350-356. ... ........... .. ..8737
4 TAC §§5.172, 5.175-5.179 ... ... . ... ......8783
4 TAC §§11.1-119. ... ... ... 6168, 8671
4 TAC §811.1-11.10 .o oot e 6169, 8671
4 TAC §19.8, §199....... .. it e ... .. . 8738

4 TAC §§26.1-26.3, 26.5, 26.6, 26 8, 26.10, 26.12....7904

4 TAC 8306 ..ot i, 8639
4 TAC §§30.50-30.54.........ccovvvcvcrnninnes 5875, 8516

Part IX. Texas Veterinary Medical Diagnostic Lab-
oratory

4 TAC §8102.1-102.10......cccccoceevcrencnee. 5941, 7922
4 TAC §§162.1-162.10.......cooooireeree e 7922
TITLE 7. BANKING AND
SECURITIES
Part I. State Finance Commission
7 TAC §331, §332 . 5944, 8449
7 TAC 8§3.37 oot e e .5944, 8449
7 TAC §3.38 ... 5931, 5947, 8447, 8450
7 TAC §3.91.....1985, 2249, 5947, 5971, 5976, 8435, 8447

7 TAC §3.92 ..ies e et s 3438
7 TAC §43 oo, 5950, 8450
Part ll. Texas Department of Banking

7 TAC §10.10, §10.11 oot veiin e 8439

T TAC §13.70 ..t et 41

7 TAC §13.71 it s e+ . 5952, 8453
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Part IV. Texas Savings and Loan Department

7 TAC §§74.1. 74.10, 74.20, 74.30, 74.50, 74.65, 74.70,
74.80, 74.90, 74.100...........coocccovrreeererrennreenrs 8442

TITLE 10. COMMUNITY
DEVELOPMENT

Part I. Texas Department of Housing and Commu-
nlity Affairs

10 TAC §9.3 ..o e . 8739

10 TAC §9.7 oot i+ e resrnnnes 8739
TITLE 13. CULTURAL RESOURCES

Part lll. Texas Commission on the Arts

13 TAC §31.10 .o 6505, 8194
13 TAC §§37.23, 37.24, 37.26................ 6505, 8194
Part IV. Texas Antiquities Committee

13 TAC §§41.5, 41.7-41.9, 41.11, 41.20, 41.21..8062,
8619

13 TAC §415, §41.20..........cccoeeeeene 4725, 8183
13 TAC §§41.10, 41.14, 41.26, 41.29, 41.30......8070

13 TAC §41.24, $41.27 .....corvevveccvcnercecsrrecssnren. 8298
TITLE 16. ECONOMIC REGULATION

Part I. Raliroad Commission of Texas

16 TAC §331....... 4721, 4923, 5977, 7895, 8071
16 TAC §3.50 ... 5546, 7922
16 TAC §3.66 ..o 8183
16 TAC §3.83 ... 5827, 8195

16 TAC §§5.371-5.381............... 7451, 7583, 8417

16 TAC §5.501 ...cccooovmmirnncrccn 5953, 8453
16 TAC §5.507 ..., 5828, 819
16 TAC §5.582................ 4739, 5840, 6794, 8673
16 TAC §5.801-5.816................ 5954, 6388, 8673
16 TAC §§5.802, 5.803, 5.805, 5.806........... 8669
16 TAC §§5.902, 5.903, 5.905, 5.906, 5.908, 5.909,
5913-5920......coirreeec e 5957, 8677
16 TAC §§9.2, 9.5, 9.6, 9.14, 929.............. 8074
16 TAC §9.19 ... 6794, 8453
16 TAC §9.63-9.65, 9.67, 9.68............ 7229, 8279

16 TAC §§9.101, 9.106, 9.112............. 7230, 8279

16 TAC §§9.183-9.185, 9 187, 9.1887231, 8279, 8489.....

8513

16 TAC §9.212, 9.215, 9.218, 9.220.....7248, 8280
16 TAC §§9.262, 9.265-9.272, 9.275...7248, 8280
16 TAC §9.2%4 ... ... .. .o ...7249, 8280

16 TAC §§11.1004, 11 1005, 11 1021, 11 1033, 11 1034,

11.1038, 11.1040, 11.1043, 11.1081... ..6393, 7923
16 TAC §1i3.62, §1363 ... ..o 6798, 8457
Part Il. Public Utliity Commission of Texas
16 TAC §23.49............ ... ... ....4989, 8678
16 TAC §23.93.... ... oo i s 6073, 8351

Part Ill. Texas Alcoholic Beverage Commission

16 TAC §313.... et i e o 8077

16 TAC §314...... oot s e e 8300
16 TAC §33.1 ..ot cenneiecirecees e e 8078
16 TAC §33.2....ccoicccinet s et e 8078
16 TAC §33.3 it e et 8079

16 TAC §334 ..oovcrncns s e 8079

"16 TAC §33.6...cnrriirienn oo . 8079

16 TAC §33.22...ci v 8300
16 TAC §33.31 ... e et e 8301
16 TAC §41.35. oot i e v v 8080
16 TAC §41.53 .o v et vt e 8080
16 TAC §45.79.. cooovcceiiiicins v v 8081
16 TAC §50.2........cccvceeeenee. ettt e 8082

16 TAC §§50.2-50.10... .......c.. . oo coeeee . ... ..8081
16 TAC §503......... oo e . ... 8082
16 TAC §504...... oo . . o0 L 8085
16 TAC §50.5......ccconvvne ve e verrrerrncenns e .. .8086
16 TAC §506........ oo oo ve e o .. 8086
16 TAC §50.7... .ccoovvs v e . ... 8087
16 TAC §508........ccccoeeev. o e ... ..8087
16 TAC §509. ....... . oo+ o .o . 8088
16 TAC §50.10 ......... ... .. . ... 8088
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16 TAC §§850.11-50.21 .......ovcrecccicrcerenne 8639

16 TAC §55.543.........convevciircnenninns 523, 8301
16 TAC §55.585.......coccvicrreercrenins 525, 8302
16 TAC §55.548........ccovnnemcirvenrecres 538, 8303
16 TAC §55.550..........cccoccnumnecee. 1845, 2948, 8303
16 TAC §55.555....ccciivimrrcniriniicisinninsinens 834
16 TAC §55.566..........ccovverurerireemeirninnernersccerennee 8304

Part IV. Texas Department of Licensing and Regu-
lation

16 TAC §60.22, §60.25............cccceonenn. 5546, 7923
16 TAC §860.68, 60.70, 60.75............5547, 7923

16 TAC §§60.104, 60.107, 60.154, 60.156, 60.170,
60.173, 60.176, 60.177, 60.191, 60.194....5548, 7923

16 TAC §60.156...........cccoovvurvriirirnnnnns 5549, 7924
16 TAC §§66.61-66.63, 66.655, 66.72........... 8089
16 TAC §§67.10, 67.41, 67.42, 67.65, 67.100...8090
16 TAC §69.54, §69.62............ccccon..... 5550, 7924
16 TAC §69.204..........cococivnncrnnnens 5550, 7925

16 TAC §§70.1, 70.10, 70.20, 70.21, 70.60-70.65, 70.70,
70.73, 70.77, 70.80, 70.90-7G.92..........5551, 7925

16 TAC §§70.60-70.67, 70.90-70.95......5556, 7926

16 TAC §§71.1, 71.10, 71.20-71.22, 71.40, 71.60, 71.70,
71.80, 71.81, 71.90.......cccorviirrririennas 6407, 8196

16 TAC §§72.1, 72.10, 72.20-72.22, 72.60, 72.70, 72.71,
72.80-72.83, 72.90, 7291 .......ccconveunce. 6179, 8197

16 TAC §74.65......coeevvrccrnririccnnnnns 8743, 8781

16 TAC §§75.10, 75.20, 75.21, 75.22, 75.24, 75.70,
T5.80.c.coiiiri s 5557, 7927

16 TAC §§75.40, 75.65, 75.100..........ccooccoerees 8091

16 TAC §75.70.......coovrccrinriiis 5559, 7927

Pant VIll. Texas Racing Commission

16 TAC §305.82.........covmeivcrrenriains 7085, 7951
16 TAC §309.199.........ccccovvnies 4171, 7157, 7951
16 TAC §313.409.........conrvinvniraannn 7086, 7951
16 TAC §313.501.......iiiiniineseneane 7951

TITLE 19. EDUCATION
Part ll. Texas Education Agency
19 TAC §33.105......omiininnniniinns 6507, 8518

19 TAC §61.43 ..., 6508, 8518
19 TAC §75.195 ..o 6512, 8519
19 TAC §8943 ... e 6513, 8519

19 TAC §89.120 ......cccovcevmvvrivvcrcrccerenencn. 8506
19 TAC §1375............... 1998, 3095, 6516, 8519

19 TAC §149.1, §1492.......ccccccoeeenenee. 6517, 8520
19 TAC §§149.21-14923.... ... ........... 6518, 8520
19 TAC §149.24, §14925 .................... 6519, 8520

19 TAC §§149.41-149.46.....1231, 2793, 6519, 8520
19 TAC §149.71, §149.81....1235, 2794, 6524, 8522

19 TAC §157.1058 ....eenciriiricee. 6524, 8522

19 TAC §175.1 ., 6524, 8523

19 TAC §§175.122, 175.125, 175.127, 175.128......6525,
8523

19 TAC 8176.1 ... 6529, 8526

19 TAC §§176.11, 176.13, 176.14, 176.16-176.20, 176.22,
176.23, 176.25-176.34.............concvrervcnnn. 6529, 8526

19 TAC §176.21, §176.24 ...........ocoeceennene. 6538, 8531

TITLE 22. EXAMINING BOARDS

Part lll. Texas Board of Chiropractic Examiners

22 TAC §§76.1-76.7 ........c.cocvvvrnnnne 5829, 8784

Part VI. Texas State Board of Registration for
Professional Engineers

22 TAC §131.33 ... 8443
22 TAC §131.138 ... 5651, 8353

Part X. Texas Funeral Service Commission

22 TAC §201.2.....cooevt e 4995, 8531
22 TAC §201.4 ..o, 4996, 8531
22 TAC §201.7 ..o, 4996, 8532
. 22 TAC §201.11 .ot e, 4997, 8532
22 TAC §203.3......cocvvivircrcncivcrnenne 4997, 8532
22 TAC §203.6......c.cccovvevvs corercnn, 4998, 8533
22 TAC §203.7 oo 4999, 8533
22 TAC §203.13 ... 4999, 8533
22 TAC §203.19....cooomccrccrenrrennens 5000, 8533
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22 TAC §203.24 .........cooovvvrcrierrerennne 5000, 8534
22 TAC §203.25 .....cccocevveverrreerrennn. 3001, 8534
22 TAC §203.26.......cccocvvevvrnerrrrinnennns 5002, 8535
22 TAC 8§203.115......cccovvivrvernnrinrrnniaens 5002, 8535
Part XIV. Texas Optometry Board

22 TAC §2739 ..o 5876, 8197

22 TAC §273.10, §273.11 ....c.ccoovvrerrrnnnnn. 8092

22 TAC §8277.1-2775....ovvirverereecrncnnn 8092
22 TAC §277.6 ..., 8096
22 TAC §279.14 ... 8097

Part XVII. Texas State Board of Plumbing Examin-
ers

22 TAC §361.1, §361.6...5171, 6410, 6721, 7221, 8785
22 TAC §361.22 ..ccocvriviirmreencrnesnsennns 7221, 8785
22 TAC §363.1 ... 8744

22 TAC §§363.1, 363.5, 363.7, 363.9, 363.11..5173,
6412, 7221, 8785

22 TAC §363.1, §363.9......ccvvvirrnrririrnnnns 8786

22 TAC §§365.1, 365.3-365.6, 365.9, 365.10...5175,
6413, 7221, 8786

22 TAC §§365.2, 365.5, 365.14.......... 6723, 8786
22 TAC §367.1 ..o 6724, 8787
22 TAC §367.7 .o 5176, 6415, 7221, 8787

Part XXI. Texas State Board of Examiners of Psycholo-
gists

22 TAC $461.4 ... oo 8745
22 TAC $461.5 ... v, 8745
22 TAC $461.6 ..o 8745
22 TAC §4619 ... 8745
22 TAC §403.1 ......orrccrcencecnerenecionecens 8746
22 TAC §463.5 2349, 4501, 5147, 6725,.... 8788
22 TAC §463.8 ... i 8746
22 TAC §463.9 ...t 8746
22 TAC §463.10 .....ccconnrrrirecrnrrcsren i 8747
22 TAC $463.11 .o 6725, 8788
22 TAC §463.13 ... 8747

22 TAC §463.14..........coce e 141, 8748
22 TAC §463.17......covieicecciner s 8748
22 TAC B463.20.......c.oomccnrecrrnrenseencnisnnnins 8748
22 TAC §463.28.........comvvmerecnnienrencceens 8749
22 TAC §463.30......c.cmmmninereviineen 6726, 8789
22 TAC 846331 ... 8749
22 TAC §465.7....2349, 4444, 499, 5147, 6742, 8750
22 TAC §465.10...........ccoecerreereeenns 8751
22 TAC §465.16.........conmmmirneersirccmeirinsinnnens 8751
22 TAC $465.19.......covimceecrcrirencrsrinssionns 8751
22 TAC §465.26...........covvnvrencnrinicnns 6726, 8789
22 TAC §465.36.......ccocvinececriirieares 2401, 8752
22 TAC §467.5.....ooviicrcniermnninenn 67217, 8789
22 TAC §471.1..ciiiinenns 2350, 4499, 8752
22 TAC §4712 ..., 1339, 4503, 8752
22 TAC §4714 ... eennennn 8753
22 TAC §473.1 ..ot cvrisaiironnens 8753
22 TAC §4733 ... 2350, 4503, 8753

Part XXill. Texas Real Estate Commission

22 TAC §53592............ ... 634, 1940, 6415, 8198
22 TAC §535.123.....cocrrrenn....0416, 8198
22 TAC §535.132..c..cciviineirnririnnens 6416, 8198
22 TAC §535.141 ..o e 6417, 8198
22 TAC §535.165.....c.c.cvcces vvnrens vor ....6194, 8199
22 TAC §535210....cccccccvcvvieenennnee. .....6418, 8199
22 TAC §535222..........ccceeveneenneen. ...6418, 8199

22 TAC §§537.11, 537.13, 537.20, 537.28- 537.36...6419,
8200

Part XXIV. Texas Board of Veterinary Medical Ex-
aminers

22 TAC §571.18..coeiereeencccscennes 5464, 8200
22 TAC §571.59....cccc cor vt 8097
22 TAC §57164.......coocecerirecs v 8506
22 TAC §573.64 ..o 5467, 7537, 8045
22 TAC §573.65....ccveemrrrrcecimenns 8045, 8507
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22 TAC §573.66............. 5467, 7537, 8046, 8507

22 TAC §573.67....cviiniciies 8046, 8508
22 TAC §575.25....cuciciiiiccnn 5468, 8201
22 TAC §575.27...cucicinncn 5471, 7471, 8098
22 TAC §577.45..ccoiircic e 5473, 8203

Part XXXI. Texas State Board of Examiners of
Dieticians

22 TAC §§711.1-7115, 7118, 7119, 711.12-711.15,
T1116-711.20 ... 4816, 6128, 8205

Part XXXIl. State Committee of Examiners for
Speech- Language Pathology and Audiology

22 TAC §741.1, §741.2........ceeiiriencns 8305
22 TAC §7412. ... 2949, 8421
22 TAC §§741.11-741.26 ..............cccocvvevuvncnce. 8307
22 TAC §§741.11-741.27 ..o, 8306
22 TAC §741.31, §741.32.........occircene. 8308
22 TAC §74141...........onnn, 2949, 8309, 8422
22 TAC §74161........crcicnn 2049, 8422

22 TAC §§741.61, 741.62, 741.65, 741.66....8423

22 TAC §§741.61-741.64 ............. .ccovvvcrvrrncn. 8315
22 TAC §§74161-741.66..............c.ccoonnvcnncnnn. 8311
22 TAC §74181 ... v 2950, 8426

22 TAC §§741.81, 741.82, 741.85-741.87.....8426
22 TAC §§741.81-741.84 ...... ..o, 8315

22 TAC §§741.81-741.87 ....... covvveveercirenn. 8316
22 TAC §741.9] ...ttt e 8320
22 TAC §§741.101-741.103 ..........cccocvmccnnna. 8321
22 TAC §741.103........cccoocmvvccrrencne. 2950, 8429
22 TAC §§741.121-741.123 .................. 8324, 8325
22 TAC §§741.141-741.143 ........cccoovvrrnnnen. 8325
22 TAC §§741.141-741 145 ....... ..., 8325
22 TAC §741.143.........coiviisnns 8432
22 TAC §§741.161-741.163 .............ccooneevnunen. 8326
22 TAC §§741.161-741.166................c.cconee... 8327
22 TAC §741.162.........coooerreecececeniires 8433
22 TAC §741.181.......oocivirinrisicaes 8433

22 TAC §741.181, §741.182 ..........ccovvvvennes 8330
22 TAC §8741.191-741.199.........coovviverecrcnns 8331
22 TAC §§741.208-741210.............cccoccovcumenne. 8335

22 TAC §741.301 ..............cceeeeeue........ 2953, 8335

22 TAC §§741.301-741.303............oonvnvccvirrrcns 8336
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

25 TAC §119] ..., 5475, 82i3
25 TAC 81201 ..o 8754
25 TAC §3.21 o 8755
25 TAC §813.11-13.17 s 8099

25 TAC §§13.11-13.20.........cmvrcccccesrcnen. 8100
25 TAC §29.601 .....oooceoeveeoorees s 8755
25 TAC §29.606, §29.607 ......ccooooceccvrrvnr 8354
25 TAC §29.1112 .ooooooooroeecovreresses . 8354
25 TAC §29.1601 ...ooocoocere e 8789
25 TAC §29.2601, §29.2603 ........................ 8354

25 TAC §33.122 .o 5984, 8355
25 TAC §33.131 ..o v e 8355
25 TAC §35405 .......oovvvreiinns ceeeeneirssiens 8336
25 TAC §35.601 ..ot v e 8336
25 TAC §85.14 ..ot s e 6727, 8790
25 TAC §98.103 . oo 8756
25 TAC §98.104, §98.10.....5588, 198", 2116, 2181,
2433, 3507, 3509, 6251, 6283, 8214, 8781

25 TAC §8§103.1-103 9. 8103
25 TAC §11LL e, e 8756
25 TAC §8§133.1-1333 i 7964, 8028

25 TAC §§133.1-133.7.....c.cccveeenn... 7964, 8028

25 TAC §§133.1-133.7, 133.11-133.14, 133.21-133.23,
133.29, 133.31, 133.32, 133.51-133.54, 133.71, 133.72,

133.101, 133.102,  133.111-133.113, 133.121,
133131 et 7895, 7906
25 TAC §§133.11-133.14......cveene 7967, 8028
25 TAC §133.21, §13322.....ccooeeruee. 7970, 8029

25 TAC §133.29 ... 7973, 8029
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25 TAC §133.31, §133.32.......ccocvene 7973, 8029

25 TAC §§133.51-133.54.....ovveeveennn. 7973, 8029
25 TAC §133.71, §133.72 ... 7977, 8029
25 TAC §133.101, §133.102............... 7980, 8030
25 TAC §§123.111-133.113.................. 7984, 8030
25 TAC 8133121 .- 7986, 8030

25 TAC §133 131 ... ............ 7987, 8030, 8447

25 TAC §§134.1-1343 ... e 8031
25 TAC §§134.1-134.3, 134.11-134.14, 134.21-134.23,

13451-134.54, 134.71-134.73, 13491, 134.101...7895,
7906

25 TAC §§13411-13414......... ........... 7992, 8032
25 TAC §§134.21-13423 ... ..., 7995, 8032
25 TAC §§13451-134.54. ... . ... 7998, 8032
25 TAC §§13471-13473.. ... ..... .8020. 8032
25 TAC §13491 ... ... ... . .. ....8023, 8032

25 TAC §134 101 ... ... ... ...8024, 8033. 8447

25 TAC §§l141.1-1416, 1418  141.10-141.13,
141.15- 14120, 14123 . ...« e 8105

25 TAC §169.12 .. ... .. v 8112
25 TAC §§229.181-229.184.. 6069, 6074, 8183, 8214

25 TAC §§229.301-229304. .. .. ... 8112

25 TAC §§229.341-229.349. .......cccc. .. 8114

25 TAC §§229.341-229.357..... cccovves oo ... 8114

25 TAC §§229.401-229.412.... ....cooveees e, 7906

25 TAC §§289 111, 289113, 289116, 289.122,
289.126... - ceren wrereeersniene +eneenes 8120

25 TAC §295.6, §2959.....ccccc . v v 8121

25 TAC §295.71 .ot it i 8121

25 TAC §§295.181-295.183. ..o oo . 8122

Part ll. Texas Department of Mental Health and
Mental Retardation

25 TAC §8401453, 401460, 401463, 401465,
401.466...... ..o oo e e i+ s 8790

25 TAC §401.463, §401 464.....3344, 5180, 5191, 8790

25 TAC §401.464 . ... .......8735, 8757, 878l

25 TAC §§402.1-4025, 402.7-402.30....... . ..8128
25 TAC §§402.1-40244............. ... .. ... ..8127
25 TAC §8§402.51-40261............ ... ....8136
25 TAC §§402.51-402.67.........ccccccoee ceenrr wrumnn. 8136
25 TAC §§402.214-402.219....... ..cccc.. ... ... 7909
25 TAC §§402.311-402.323........ ... .............7910
25 TAC §§403.221-403.232....... .. ... 6612, 8790
25 TAC §§403.221-403.237....... ....... .. 6611, 8790
25 TAC §§403.291-403308. ... ... 6615, 8790

25 TAC §8§403.401-403419........ 5180, 5191, 8790
25 TAC §§404.151-404.166.. . ......... ....6260, 8790
25 TAC §§404 151-404.167 . ... 6261, 6285, 8790

25 TAC §§40581-40592...5184, 5192, 5285, 5294,

5295, 8790

25 TAC §§405.101-405.104, 405107-405 110, 405.112,
405.113... e .8790

25 TAC §§405104405106... ... ... .8757

25 TAC §405.105, §405.106....... . . .8781

25 TAC §405.108, §405.114 .. . . .. .. .8790

25 TAC §§405.231-405.249. . . ...5564, 8790

25 TAC §§405.661-405.678 .. ..
8790

5184, 5192, 5288, 5296,

25 TAC §§409.301409.306 ... ...
TITLE 28. INSURANCE

Part I. Texas Department of Insurance

6278, 6287, 8791

28 TAC §190 .. .. . 1284, 8269
28 TAC §3.601, §3602.. .......... .. . . 8337
28 TAC §3.3501, §3.3502 ... .. .. . .8758
28 TAC §§3.3501-3.3511 e ... 8759
28 TAC §33602.... ... .ceo. . .. ... 8339
28 TAC §54002 . ... .. ... 8764
28 TAC §511000............ ... o e 8763

Part ll. Texas Workers’ Compensation Commis-
sion

28 TAC §§152.1, 1523, 1524 . 8142, 8444

. December 7, 1993

18 TexReg 9132



TITLE 30. ENVIRONMENTAL
QUALITY

Part | Texas Natural Resource Conservation

Commission

30 TAC $§101.1 8535

30 TAC §1143.......orererecreeernnene 8689, 8698

30 TAC $114.23......oocctire 6424, 8700

30 TAC §l115.10 8569

30 TAC §§115.121-115.123, 115.126, 115.127,
115.129. ... coeeeereeeserseseseenenns 8572

30 TAC §8115.152, 115153, 115.155-115.157,
115.159...... oo sesse e ssssssnsnesssseannens 8574

30 TAC §8115.211, 115212, 115.214-115217,
) 5 33 L 8575

30 TAC §§115.222, 115.226, 115.227, 115.229...8582

30 TAC §§115.234-115.237, 115239............ 8583
30 TAC §§115.241-115249..........cccccvvrirrnn. 8583
30 TAC §115.324 8588
30 TAC §115334........crereennceens 8588
30 TAC §115344. ... 8588
30 TAC §8§115.352-115.357, 115.359............ 8588
30 TAC §8115421, 115422, 115426, 115427,
115.429...... i canr s 8591
30 TAC §§115442, 115.443, 115445, 115446,
115449........orie it cesieisensenssnsssisaes 8592
30 TAC §§115541-115.547, 115549............ 8593
30 TAC §115.621, §115.625.........ccccoverrrrrmnnns 8595

30 TAC §§115.930, 115.932, 115.940............8597

30 TAC §115.950.......omceemcinrrercscnienninns 8597
30 TAC §116.110, §116.115..........covuennenee. 8145
30 TAC §116.211.......civcercrrcncencninnens 8147
30 TAC §116.311......cimcci 8147

30 TAC §§116.610, 116611, 116.614, 116.617...8148

30 TAC §5290.251, 290.253-290.256, 290.260, 290.265,

290.266...........ccoverrrmmrnisinnsssiscrsssenss s s 8150
30 TAC §305.2 8216, 8641
30 TAC §305.50........occuvemvcumrrerrrnirecrecincrennnns 8217

30 TAC §305.50....... .. 8152
30 TAC §305.69 .......ccooovvniecrrmccernrrennen. 8217, 8643
30 TAC §305.122... . 8217

30 TAC §§305.501-305.507 .........cc..orvcruencnnr.. 8648

30 TAC §3304 ... 8766
30 TAC §330.65 ......ocovcvirmccrrinnnsiincs 8652
30 TAC §331.021 ..o 8217

30 TAC §334.301 ............coeccovcunnnnnnen.. 6538, 8355
30 TAC §335.1 .o 8658
30 TAC §§335.1, 335.2, 335.10, 335.13, 335.2§....8218

30 TAC §§335.9, 335.13, 335.15...cccccvvnes 8767
30 TAC §33541, §33547 ..o 8219
30 TAC §§33561, 335.69, 335.74................ 8219
30 TAC §335.71 ... 8769
30 TAC §335.111 .o 8659
30 TAC §§335.111, 335.112, 335.115.......... 8220
30 TAC §§335.151, 335.152, 335.167........... 8659
30 TAC §§335.152, 335.155, 335.166-335.168,
335173 ittt s 8220
30 TAC §335.211 ..o 8220
30 TAC §335224 ..ot 8220
30 TAC  §§335.321-335.323,  335.325-335.329,
335.331- 335332, 8154
30 TAC §335.431 ....ovirecveccinnn 8220, 8770

30 TAC §§335.501-335.503, 335.507-335.514....8660

30 TAC §335.504 .......5 i 8221

30 TAC §§336.1-3366.............cocvvrevcucnnenn. 7459, 8624°

TITLE 31. NATURAL RESOURCES
AND CONSERVATION

Part ll. Texas Parks and Wildlife Department
31 TAC §57.500 .......oooeeeeerereetereeeeereeeereaneas 7917

Part XV. Texas Low-Level Radioactive Waste Dis-
posal Authority

31 TAC §§450.1-4504 .................ncoon... 6918, 8791
31 TAC §8§450.11450.19..........cocecnvennne 6919, 8791
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Part XV1. Coastal Coordination Council

37 TAC §913..... 7917
31 TAC $503.1 ... 3660, 8221
TITLE 34. PUBLIC FINANCE 37 TAC §91.10 5196, 6340, 8170
Part 1. Comptrolier of Public Accounts Part V. Board of Pardons and Paroles
34 TAC §3.292 8339 KL VLo 2 Cc v PO ——— 6630, 8228
34 TAC $§3.310 8341 37 TAC §8147.1-1476............cooeeonn.nsd 6636, 8229
34 TAC §3.329 8342 37 TAC $150.55 ..o 6637, 8229
34 TAC §3.333 5059, 8358 Part Xill. Texas Commission on Fire Protection
34 TAC §3.558 8343 37 TAC §425.201... 0L 8358
34 TAC $3.561 o 8345 37 TAC $437.13, $437.15 oo 6082, 8359
34 TAC §3.562 ... 8346 37 TAC §§439.5, 4397, 439.17..........6082, 8359
34 TAC §3.554 - 8347 37 TAC $4439 oo 6083, 8359
34 TAC §3.701 .. 8349 37 TAC $471T oo 6084, 8360
34 TAC §7.307.. 6195, 8226 37 TAC §4155 ...6084, 8360
Part Ik. Toacher Retirement System of Texas 37'TAC §521.21, §521.22..ooorerore 8349
34 TAC §25.67 6383, 8166 37 TAC 85317, 853110 oo 6088, 8361
34 TAC §25.113 oo ererensanns 6383, 8166 TITLE 40. SOCIAL SERVICES AND
ASSISTANCE
34 TAC $111 oo 6384, 8163
34 TAC §41.12 8160 Part I. Texas Department of Human Services
34 TAC 8511 oo 6385, 8169 40 TAC §3.902.. 8230
Part IV. Employees Retiement System of Toxas ) 1 C 001003 e 8230
40 TAC §32504............ 8230
34 TAC §§83.1, 83.3, 835,837,839, 83.11..4942. 8460 40 TAC $4.1006..........ooccorrrrr 3693, 8170

40 TAC §10.3416, 103424, 10.3427, 10.3438, 10.3446,
%AC §487.1, 87.5, 87.7, 87.13, 87.19.....6287, 6758, 10. 3462-1% 3465 034__ 8771

Part IX. Texas Bond Review Board 40 TAC §§12.14, 12.15, 12.26............. 7526, 8384

44 TAC §1903, §19038 gy 40 TAC 12115, §12123.ccrvce 7527, 8384
TITLE 37. PUBLIC SAFETY AND 40 TAC §12.204 .o 7528, 8384

CORRECTIONS 40 TAC §12.304 e 7528, 8384
Part |. Toxas Department of Public Safety 40 TAC $1240 .o 7528, 8384
37 TAC $3.9 oo 5877, 475 40 TAC §15.300, 2027
37 TAC $§162, 163, 16.13.....6290, 6690, 8228 40 TAC §15.435 2028
37 TAC $1632 6293, 8228 40 TAC §15460. 728
37 TAC §23.101 oo 6939, 8796 40 TAC §19604........... 921, 3048, 5505, 8664
Part M. Toxas Youth Commission 40 TAC §19.1103, $19.1108 ..o 8665
37 TCA 88531, §8543 - 8103 40 TAC $19.1608, §19.1613....cooeeco 8171
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40 TAC §19.1701, §19.1702..... 3558, 5507, 8774

40 TAC §19.1807......3559, 5508, 8172, 8665, 8710, 8775
40 TAC §27.719.....ccvmirisriinsnsssscsssnnns 8350

40 TAC §48.6003... 8666

40 TAC §48.5004..............cccrnverniiinninnrrensrisinnns 8667

40 TAC §48.8901 5202, 8232

40 TAC §§48.8901-48.8907 .................. 5202, 8232

40 TAC §72.205.......ccineecnviriiemrnnsicnssivinnns 8776

40 TAC §72.210.......cemcirrnerceins 7136, 8704

40 TAC §§73.4001, 73.4005, 73.4006, 73.4008,
73.4010- 73.8012.....ccovurernnnrecinnsinsirnns 8173 \

40 TAC §§734101-734115........ocvivcrnns 8173

40 TAC §75.10......oirenercceccsnnnn 8667

40 TAC §75.1001, §75.1002................. 8047, 8174

40 TAC §§76.101-76.108......................8047, 8174

40 TAC §§79.1001-79.1007 .................. 5391, 8235
40 TAC §§79.1901-79.1922 ...........cocovvvverrernne 8176
40 TAC §90.15, §90.16..........ccccovvrerrrmrersecrecenn. 8179
40 TAC 89041.......cooverercccrrrnicrernsrinnssinesens 8508
40 TAC §90.235........coorvcemremmmircnsercnacnne 8180, 8777
Part Il. Texas Rehabllitation Commission

40 TAC §101.10.......oeecrriiienenereirinenee 871717
40 TAC 8$10L.11......orirvrccccecncmrernenne 8182
40 TAC $103.7.....ccocevrrrrererererrercereesemsonaone 7918
40 TAC §8104.1-104.8..........cccovueennee 8043, 8182
40 TAC §1174. ... 6089, 7928

Part lll. Texas Commission on Alcohol and Drug
Abuse -

40 TAC §§147.1, 1472, 1474..............c.ccccee.. 7918

40 TAC §147.33 ... isnrnensreniaiinn 7919

40 TAC §8150.1-150.3, 1509, 150.10, 150.13,
150.16........ 7533, 8377
40 TAC §§152.1, 152.2, 152.4, 152.5......4489, 7928
40 TAC §152.8.....coonevererinenne. 4490, 5117, 7929

40 TAC §8152.24, 15225, 152.29....4491, 5117, 7929

40 TAC §8153.1, 1534, 1535............ 4293, 7930
40 TAC §153.19......covrrncnnee 4293, 4898, 7931
40 TAC §§153.35, 15336, 153.38......4294, 7931
40 TAC §§154.1, 1544, 1545 ............ 4492, 7931
40 TAC §154.8.....oovcivriinines 4492, 7932

40 TAC §8154.21, 154.23, 154.24, 154.28...4493, 7932

Part V. Veterans Land Board

40 TAC §175.2.....ccvtrvircenircinins 5570, 8797
40 TAC 81775 e 5571, 8797
40 TAC §8179.1-179.23.........ccovvvrrinnenne 5572, 8798

Part VI. Texas Commission for the Deaf and Hear-
ing Impaired

40 TAC §181.820 oot 8509
40 TAC §181.830 .o 8509
40 TAC §181.860 oo 8510
40 TAC §§183.19, 18329, 18333 ooerr. 8510

Part XIX. Texas Department of Protective and
Regulatory Services

40 TAC §700.328 .........coooooveiiiririncnns 7137, 7950

40 TAC §§700.1801-700.1803 ..o 7138, 7950
TITLE 43. TRANSPORTATION-

Part |. Texas Department of Transportation
43 TAC §17.80......cooovrerecrrrereirnnnsnninsasenes 5572, 8236
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1993 Publication Schedule for the Texas Register

Listed below are the deadiine dates for the October-December 1993 issues of the Texas Register. Because of primting schedules, malerial receiv
afler the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register
Wednesday and Thursday of the week preceding publication, and deadlines tor a Friday edition are Monday and Tuesday of the week
publication. No issues will be published on July 30, November 5, November 30, and December 28. A aslerisk beside a publication dalte indica
that the deadlines have been moved because ol state holidays.

FOR ISSUE PUBLISHED ON

ALL COPY EXCEPT NOTICES
OF OPEN MEETINGS BY 10
AM.

ALL NOTICES OF OPEN
MEETINGS BY 10 AM.

81 Tuesday, October 26

Wednesday, Oclober 20

Thursday, October 21

82 Frrday. Oclober 29

:<} Tuesday. November 2

Monday. October 25 ’

Wednesday, Odober 27

Tuesday. Oclober 26
Thuraday. Ociober 28

Friday, November 5

NO ISSUE PUBLISHED

84 Tuesday. N0vember 9
85 Frrday, November 12

Wednesday. November 3
Monday. November 8

Thursday, November 4
Tuesday. November 9

85 Tuesday, November 16

Wednesday, November 10

Thursday, November 11

87 Frndey. November 19
88 Tuesday. November 23

Monday, November 15

Wednesday, Novmber 17

Tuesday, November 16
Thursday, November 18

89 Friday, November 26

Monday. November 22

Tuesday, November 23

Tuesday, November 30
90 Friday, December 3

NO ISSUE PUBLISHED
Monday, November 29

Tuesday, November 30

91 Tuesday, December 7

Wednesday, December 1

Thursday, December 2

92 Fndey. December 10
a3 Tuesday. December 14

Monday, December 6
Wednesday, December 8

Tuesday, December 7
Thursday, December 9

94 Friday, December 17

Monday, December 13

Tuesday, December 14

95 Tuesday. Deeember 21

96 Fnday, December 24

Wednesday. December 15

Monday. December 20

Thursday. December 16
Tuesday, December 21

Tuesday, December 28

NO ISSUE PUBLISHED




Please use this form to order a subscription to the Texas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
requested. Each copy of a back issue is $5 including postage. You may use your Mastercard or
Visa to purchase back issues or subscription services. To order by credit card, please call the
Texas Register at (512) 463-5561. All purchases made by credit card will be subject to an
additional 2.1% service charge. Fore more information, please write to the Texas Register, P.O.
Box 13824, Austin, TX 78711-3824 or call (512) 463-5561.

J Change of Address [ Back Issues Requested

(Please print) (Please specify dates)

DYE S 7 [ want to learn about the latest changes in Texas
regulations that may affect the daily operation of my business. Please
begin my subscription to the Texas Register today.

Name Ceueaesesttie st et e b e e bR R e S e s st e e e na s bensnsanes
Organization ettt tr s R R SRt b s et s se RSt s mene b e eraren

AAAIESS ..ot esnssinensrssmses e e sessssssss s ssessessssssssssossssasens sassessnssessensneses

City, STZIp coouevrerceceereenercnee . e ca ettt srseane s e eenessnnas

[ would like my subscription to be the Q printed Q electronic version.

I'm enclosing payment for Q 1 year Q 6 months Q 7 week trial
7 week trial subscription not awailable for electronic subscriptions

Bill me for Q1 year Q 6 months

Cost of a subscription is $90 earjry or $70 for six months for the electronic version. Cost for the printed version
is $95 yearly or $75 for six momlns. nial subscriptions cost $14. Please make checks pa'{able to the Secretary of -
State. Subscription fees will not be refunded. Do not use this form to renew subscriptions. Return to Texas Register,
P.O. Box 13824 Austin, TX 78711-3824. For more information, please call (512) 463-5561.
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