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PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before action is taken. The 30-
day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive action, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of
bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 4. AGRICULTURE

Part I. Texas Department of Agriculture

Chapter 9. Seed Quality

Special Provisions for Labeling
4 TAC §§ 9.8–9.11

The Texas Department of Agriculture (the department) pro-
poses new §§ 9.8-9.11, concerning the administration of the
Texas Seed Law. The new sections are being relocated from
Chapter 19 of this title as part of the department’s reorganiza-
tion of it’s regulatory rules. The purpose of the new sections is
to furnish the seed purchaser with truthful information on the tag
or label to give favorable returns on seed investment; to help
decide whether the stock is the best obtainable for the money;
to increase the net income for farm families by more careful
seeding and seed production methods; to eliminate the selling
of inferior seed with large weed seed content.

Charles Leamons, director for seed quality, has determined that
for the first five-year period the sections are in effect there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Mr. Leamons also has determined that for each year of the first
five years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be to clarify and
eliminate the burden of compliance to antiquated rules. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
sections as proposed.

Comments on the proposal may be submitted to Charles
Leamons, Director for Seed Quality, Texas Department of
Agriculture, P. O. Box 629, Giddings, Texas 78942. Comments
must be received no later than 30 days from the date of the
publication of the proposal in the Texas Register.

The new sections are proposed under the Texas Agriculture
Code (the Code), §61.002, which provides the Texas Depart-
ment of Agriculture with the authority to adopt rules necessary
for the efficient enforcement of Chapter 61 and to establish stan-
dards of genetic purity and identity.

The Texas Agriculture Code, Chapter 61, is affected by the
proposal.

§9.8. Hybrid Agricultural Seed.

(a) If any one kind or kind and variety of seed present in
excess of 5.0% is hybrid seed, it shall be designated hybrid on the
label. The percentage that is hybrid shall be at least 95% of the
percentage of pure seed shown unless the percentage of pure seed
which is hybrid is shown separately. If two or more kinds or varieties
are present in excess of 5.0% and are named on the label, each that
is hybrid shall be designated as hybrid on the label. Any one kind or
kind and variety that has pure seed which is less than 95% but more
than 90% hybrid as a result of incompletely controlled pollination in
a cross shall be labeled to show the percentage of pure seed that is
hybrid. No kind or variety of seed shall be labeled as hybrid if the
pure seed contains less than 90% hybrid seed, except hybrid wheat,
hybrid millet and hybrid cotton.

(b) Hybrid wheat, hybrid millet and hybrid cotton shall be
labeled the same as all other hybrids except that any one kind or kind
and variety that has pure seed which is less than 95% but more than
75% hybrid seed as a result of incompletely controlled pollination in
a cross shall be labeled to show:

(1) the percentage of pure seed that is hybrid seed; or

(2) a statement such as "contains from 75% to 95% hybrid
seed." No one kind or variety of seed shall be labeled as hybrid if
the pure seed contains less than 75% hybrid seed.

§9.9. Noxious Weed Seed.

It shall be unlawful to sell, offer for sale, or expose for sale
any agricultural or vegetable seed for planting purposes in Texas
containing noxious weed seed in excess of the following limitations
per pound.

(1) Prohibited noxious weed seeds are:
FIGURE 1: 4 TAC §9.9.(a)

(2) Restricted noxious weed seeds and limitations per
pound are:
FIGURE 2: 4 TAC §9.9.(b)

(3) If bermudagrass (Cynodon dactylon) or giant
bermudagrass(Cynodon spp.) occurs in excess of 5.0% of
the whole by weight, its presence therein must be indicated as
an agricultural seed on the labeling of such seed. When either
bermudagrass or giant bermudagrass is considered an agricultural
seed, the seed of the other kind, if present shall also be classified as
an agricultural seed and must meet the requirements for labeling of
agricultural seed.

(4) Johnsongrass includes sorghum almum(Sorghum
almum) and all seeds indistinguishable from Johnsongrass. If

PROPOSED RULES July 16, 1996 21 TexReg 6551



Johnsongrass occurs in excess of 5.0% of the whole by weight, its
presence therein must be indicated as an agricultural seed on the label
of such seed.

(5) Restricted noxious weed seeds in any combination in
excess of 500 per pound are prohibited from sale, provided, however,
that the rate per pound of annual bluegrass, bermudagrass, giant
bermudagrass, Johnsongrass and morningglory are exempt from the
total count.

§9.10. Treated Seed.
All treated seed shall be labeled in accordance with the Federal
Insecticide, Fungicide and Rodenticide Act, as amended.

§9.11. Hermetically-Sealed Containers.
For agricultural and vegetable seeds labeled and packed in a
hermetically-sealed container; the nine-month limitation on testing
is extended as provided herein, if the following conditions are met:

(1) The germination test shall be completed within 36
months, not including the calendar month in which the test was
completed, immediately prior to being sold or offered, exposed, or
transported for sale.

(2) The seed was packaged in the hermetically-sealed
container within nine months after harvest.

(3) The container does not allow water vapor penetration
(WVP) through any wall, including the seals, greater than 0.05 grams
of water per 24 hours per 100 square inches of surface at 100 degrees
F with a relative humidity on one side of 90% and on the other side
of 0.00%. WVP is measured by the standards of the U.S. Bureau of
Standards as: gm. H20/24 hour/100 sq. in./100 degrees F/90% RH
V. 0% RH.

(4) The percentage of moisture of the seed, on a wet
weight basis, does not exceed the maximum allowable percent-
age for that kind as shown in the following list. Agricultural
seeds beet, field:7.5 ryegrass, annual:8.0 beet, sugar:7.5 rye-
grass, perennial:8.0 bluegrass, Kentucky:6.0 all others:6.0 clover,
crimson:8.0 mixtures of the above:.0 fescue, red:8.0 Vegetable
seeds bean, garden:7.0 leek:6.5 bean, lima:7.0 lettuce:5.5 beet:7.5
muskmelon:6.0 broccoli:5.0 mustard, India:5.0 brussels sprouts:5.0
onion:6.5 cabbage:5.0 onion, Welsh:6.5 cabbage, Chinese:5.0
parsley:6.5 carrot:7.0 parsnip:6.0 cauliflower:5.0 pea:7.0 celeriac:7.0
pepper:4.5 celery:7.0 pumpkin:6.0 chard, Swiss:7.5 radish:5.0
chives:6.5 rutabaga:5.0 collards:5.0 spinach:8.0 corn, sweet:8.0
squash:6.0 cucumber:6.0 tomato:5.5 eggplant:6.0 turnip:5.0 kale:5.0
watermelon:6.5 kohlrabi:5.0 all other:6.0

(5) The container is conspicuously labeled to indicate:

(A) that the seed is hermetically sealed;

(B) that the seed has been preconditioned as to
moisture content;

(C) the calendar month and year in which the germi-
nation test was completed or an expiration date may be labeled in lieu
of the actual date of test or year for which the seed was packaged.
If this procedure for labeling is used, the words "Texas expiration
date," "expiration date," "exp. date," or "TX exp. date" must precede
the month and year. Unless otherwise specified, the expiration date
will be the last day of the month designated; and

(D) all other labeling information required by this Act
and this Chapter.

(6) The percentage of germination of the vegetable seed
at the time of packaging was equal to or above those standards set
by § 9.7 of this title (relating to Vegetable Seed).

(7) Adequate records are kept giving the percent moisture
of the seed at the time of packaging.

(8) Hermetically sealed seed is not repackaged and rela-
beled as hermetically sealed seed.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 8, 1996.

TRD-9609736
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest date of adoption: August 16, 1996
For further information, please call: (512) 463–7583

♦ ♦ ♦
Chapter 21. Citrus

Subchapter B. Citrus Quality
4 TAC §§21.20–21.23

The Texas Department of Agriculture (the department) pro-
poses new §§ 21.20-21.23, concerning citrus quality standards.
These sections have been relocated from Chapter 10 of Title 4
of the Texas Administrative Code as a part of the department’s
reorganization of its regulatory program rules. The new sec-
tions are proposed to establish minimum acceptable ratios of
soluble solids to anhydrous citric acids in the fruit and to estab-
lish the minimum juice content requirements as they relate to
the size of grapefruit and oranges, and establish procedures to
determine soluble solids and anhydrous citric acid contents in
the fruit.

Brent Wiseman, coordinator for crop certification and citrus
quality programs, has determined that for the first five-year pe-
riod the sections are in effect, there will be no fiscal implications
for state or local government as a result of enforcing or admin-
istering these sections. Under these rules, fees will remain at
current levels.

Mr. Wiseman also has determined that for each year of the first
five-years the sections are in effect the public benefit anticipated
as a result of enforcing the sections will be an assurance that
the citrus fruit meet quality standards. There will be no effect
on small businesses. There is no anticipated economic cost to
persons required to comply with the sections as proposed.

Comments on the proposal may be submitted to Brent Wise-
man, Coordinator for Crop Certification and Citrus Quality Pro-
grams, Texas Department of Agriculture, P.O. Box 12847,
Austin, Texas 78711. Comments must be received no later
than 30 days from the date of the publication of the proposal in
the Texas Register.

The new sections are proposed under the Texas Agriculture
Code, §94.003, which provides the Texas Department of
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Agriculture with the authority to adopt rules as necessary to
establish citrus quality standards.

The Texas Agriculture Code, Chapter 94 is affected by this
proposal.

§21.20. Definitions.
In addition to the definitions set out in the Texas Agriculture Code,
Chapters 94 and 95, the following words and terms shall have the
following meanings, unless the context clearly indicates otherwise.

Anhydrous citric acid-Anhydrous citric acid in grapefruit or orange
juice is equal to the total acidity of the juice, which is determined by
titration using standard alkali and phenolphthalein as the indicator.

Handled-To prepare, receive, or deliver for sale or transportation,
transport, sell or offer for sell.

Soluble solids -The percentage of soluble solids in grapefruit or
orange juice shall be determined by using a Brix hydrometer. The
reading of the hydrometer corrected for temperature is the percent of
soluble solids.

§21.21. Standards.
Grapefruit handled after July 31 and before December 2 and oranges
after July 31 and before November 2 must be mature and fit for
consumption. Fruit are considered mature and fit for consumption if
the following conditions are met:

(1) Grapefruit:

(A) minimum ratio of soluble solids to anhydrous
citric acid:
Figure 1: 4 TAC §21.21(1)(A)

(B) minimum juice requirement (in cubic centimeters)
as it relates to fruit size:
Figure 2: 4 TAC §21.21(1)(B)

(2) Oranges:

(A) minimum ratio of soluble solids to anhydrous
citric acid:
Figure 3: 4 TAC §21.21(2)(A)

(B) minimum juice requirement (in cubic centimeters)
as it relates to fruit size:
Figure 4: 4 TAC §21.21(2)(B)

§21.22. Fees.
A person who sells or ships grapefruit after July 31 and before
December 2 of a year, or early or midseason oranges after July 31 and
before November 2 of a year, shall pay to the department a maximum
inspection fee of:

(1) 2.5 cents per on-half standard box that is sold,
transported, or delivered for transportation;

(2) 1.5 cents per one-half standard box, or other container
that is one-half the size of a standard container, that is sold,
transported, or delivered for transportation; or

(3) 2.5 cents per 80-pound lot, or portion of an 80-pound
lot, that is sold or transported in bulk.

§21.23. Violations and Penalties.
In addition to any other violations that may arise under the act or this
chapter:

(1) It is a violation for any person to violate a stop-sale
order of the department.

(2) Any violation of these rules may be subject to criminal
penalty. In addition, the department may assess administrative
penalties as prescribed in §12.020 of the Texas Agriculture Code,
against any person for a violation of these rules.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609737
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 463-7583

♦ ♦ ♦
Chapter 22. Nursery Products and Floral Items
4 TAC §§22.1–22.6

The Texas Department of Agriculture (the department) pro-
poses new §§22.1-22.6, concerning nursery products and flo-
ral items. These sections are being relocated from Chapter
9 of this title as part of the department’s rearrangement of its
regulatory rules. The new sections are proposed to allow for
the clarification of language in the current regulations and pro-
vide additional information to the public regarding procedures
to follow in complying with the regulations. The department
is proposing new §22.1 to provide definitions; §22.2 to estab-
lish procedures for application; §22.3 to establish registration
fees and an additional registration for businesses to sell nurs-
ery products and/or floral items at temporary locations; §22.4
to establish guidelines for a stop-sale order; §22.5 to establish
violations and penalties; and, §22.6 to establish an expiration
provision.

David Kostroun, coordinator for Plant Quality Programs, has
determined that for the first five-year period the rules are in
effect there will be an estimated decrease in state revenue
of approximately $10,500 annually due to a cost reduction to
register a temporary location. There will be no fiscal impact on
local government as a result of enforcing or administering the
sections.

Mr. Kostroun has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the sections will be more choice of nursery
products and floral items at events such as art and craft shows
due to increased nursery/floral business participation; a reduc-
tion in industry confusion concerning regulatory requirements;
and, a facilitation of effective administration of rules concerning
nursery products and floral items. The effect on small busi-
nesses and to persons who are required to comply with the
proposed rule will be that they will not be required to purchase
a Class 1 registration for each temporary location. Except as
provided under the new Class M registration, all fees imposed
under these rules will remain at their current levels.
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Comments on the proposal may be submitted to David
Kostroun, Coordinator for Plant Quality Programs, Texas De-
partment of Agriculture, P.O. Box 12847, Austin, Texas 78711.
Comments must be received no later than 30 days from the
date of publication of the proposal in the Texas Register.

The new sections are proposed under the Texas Agriculture
Code, §71.042 which provides the Texas Department of Agri-
culture with authority to adopt rules as necessary for the efficient
enforcement and administration of programs to protect against
horticultural diseases and pests; and, §71.043 which authorizes
the department to collect registration fees.

The Texas Agriculture Code, Chapter 71, Subchapter B is
affected by this proposal.

§22.1. Definitions.

In addition to the definitions set out in the Texas Agriculture Code,
§71.041, the following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise.

Distribute - Offer for sale, hold for sale, sell, barter, or supply.

Event permit - A registration issued by the department for the
operation of a business holding a valid registration certificate for the
purpose of selling nursery products and/or floral items at a temporary
location, during any portion of a 24 hour period.

Temporary location-A non-permanent location where nursery prod-
ucts and/or floral items are sold, offered for sale or lease, grown for
the purpose of sale or lease, or offered as an enticement to promote
the sale or lease of other items.

§22.2. Application.

(a) Each location where nursery products and/or floral items
are sold, offered for sale or lease, distributed, grown for the purpose
of sale or lease, or offered as an enticement to promote the sale or
lease of other items, shall be registered with the department.

(b) Application for a new certificate must be submitted on
a form prescribed by the department. Each applicant shall be
responsible for declaring the proper nursery/floral classification and
submitting the appropriate fee to the department. Failure to complete
the form in its entirety may result in denial of the registration.

(c) A registrant shall display a valid Nursery/Floral certificate
and, when applicable, a valid event permit.

(d) The expiration date of registration certificates will be Oc-
tober 31st of each year.

(e) An event permit may be obtained by contacting a regional
office designated by the department, during regular office hours, at
least one day prior to the event.

§22.3. Nursery/Floral Registration Classifications and Fees.

(a) The fee for a new certificate will be prorated as outlined
on the Nursery/Floral Registration Certificate Application to coincide
with the October 31st expiration date.

(b) Registration and renewal fees are:

(1) Class 1-$60. Includes businesses who sell, lease, or
distribute, but do not grow nursery products and/or floral items, such
as garden centers, stores, landscape contractors, floral shops, interior
decorators, and street vendors.

(2) Class 2-$90. Includes permanently located businesses
who sell, lease, or distribute, nursery products and/or floral items and
have a growing area of 435,600 square feet (ten acres) or less.

(3) Class 3-$120. Includes permanently located busi-
nesses who sell, lease, or distribute, nursery products and/or floral
items and have a growing area of 435,601 - 871,200 square feet (in
excess of ten acres to twenty acres).

(4) Class 4-$150. Includes permanently located busi-
nesses who sell, lease, or distribute nursery products and/or floral
items and have a growing area of 871,201 square feet or more (over
twenty acres).

(5) Class M-$150. Includes businesses who sell, lease, or
distribute, nursery products and/or floral items at temporary locations
such as flea markets, arts and craft shows, plant or flower shows, or
other temporary markets. Class M registrants must obtain an event
permit for each day nursery products and/or floral items are sold. A
maximum number of 30 event permits is allowed during a license year
at no additional cost, under this registration; i.e., one event permit
equals one day (or any portion of a 24 hour period) at one location.
Selling nursery products and/or floral items for any portion of a 24
hour period constitutes the use of 1 event permit. The fee for a Class
M registration certificate will not be prorated.

(c) Class 1, 2, 3, and 4 certificate holders may obtain an
event permit for participation in trade shows, garden shows, or other
horticultural exhibits, sponsored in whole or in part by an Internal
Revenue Service designated nonprofit organization at no additional
cost under a registration.

§22.4. Stop-sale Order.

Nursery products and/or floral items that are diseased, pest infested
or sold from unregistered locations are subject to a stop-sale order.

§22.5. Violations and Penalties.

In addition to any other violations that may arise under the act or this
chapter:

(1) It is a violation for any person to falsify an application.

(2) Any violation of these rules is subject to civil and
criminal penalties. In addition, the department may revoke a
certificate, and/or assess administrative penalties as prescribed in
the Texas Agriculture Code, Chapter 12, against any person for a
violation of these rules.

§22.6. Expiration provision.

Unless specifically acted upon by amendment or repeal and substi-
tution of a new section or sections in accordance with the Texas
Government Code Annotated §§2001.021-2001.038 (Vernon 1996)
or specific reactivation by the department, all of the sections in this
chapter shall expire on August 31, 2000.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609706
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest possible date of adoption: August 16, 1996
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For further information, please call: (512) 463-7583

♦ ♦ ♦
Chapter 23. Rose Grading
4 TAC §§23.1–23.6

The Texas Department of Agriculture (the department) pro-
poses new §§23.1-23.6, concerning rose grades and regula-
tions. These sections are being relocated from Chapter 9 of
this title as part of the department’s rearrangement of its reg-
ulatory rules. The new sections are proposed to allow for the
clarification of existing language and provide additional informa-
tion to the public regarding procedures to follow in complying
with the regulations. The department is proposing new §23.1
to provide definitions; §23.2 to establish procedures for appli-
cation; §23.3 to establish certificate of authority fees; §23.4 to
establish guidelines for labeling; §23.5 to establish violations
and penalties; and, §23.6 to establish an expiration provision.

David Kostroun, Coordinator for Plant Quality Programs, has
determined that for the first five-year period the rules are in
effect there will be no fiscal implications for state or local
government as a result of enforcing or administering the new
rules.

Mr. Kostroun also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of the new rules will be a reduction in industry confusion
concerning regulatory requirements; and, facilitation of effective
administration of rose grading rules. There will be no effect
on small businesses. There is no anticipated economic cost to
persons who are required to comply with the rules as proposed.
All fees imposed under these rules will remain at their current
levels.

Comments on the proposal may be submitted to David
Kostroun, Coordinator for Plant Quality Programs, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas
78711. Comments must be received no later than 30 days
from the date of publication of the proposal in the Texas
Register.

The new rules are proposed under the Texas Agriculture Code,
§121.001 which provides the department with the authority
to adopt rules and prescribe procedures for the inspection,
grading, and labeling of all rose plants sold or offered for sale
within this state; and the Texas Agriculture Code, §121.004
which provides the Texas Department of Agriculture with the
authority to charge a fee for the certificate of authority.

The Texas Agriculture Code, Chapter 121 is affected by this
proposal.

§23.1. Definitions.

In addition to the definitions set out in the Texas Agriculture Code,
Chapter 121, the following words and terms, when used in this
chapter, shall have the following meanings, unless the context clearly
indicates otherwise.

Caliper (Cal.)- A unit of measure obtained by the use of a Caliper
for determining thickness and diameter of a rose cane.

Certificate of authority- a document issued by the department to a
person who grades, sells, or offers for sale rose plants.

Container-grown roses- Roses which have been growing in the
container in which they are marketed for a minimum of one month
of active growing season or for a maximum of two growing seasons.

Cull- Any bush not meeting the grade, sizes, or standards as set out
in this chapter.

Non-established container stock- Roses which are transported in soil
or in a potting mixture contained within a container for a period
insufficient to allow the formation of fibrous roots sufficient to form
a root-media ball.

Row-run- A term used in purchasing roses grown in a crop in which
diseased and cull plants are excluded from the sale.

§23.2. Application.

(a) Each grower, dealer, wholesaler, and processor who
grades, sells, or offers for sale rose plants must obtain a certificate of
authority from the department.

(b) An application form for a new or renewal certificate of
authority may be obtained from the department. Each applicant shall
be responsible for declaring the proper classification and submitting
the appropriate fee to the department. Failure to complete the form
entirely may result in denial of the certificate of authority.

(c) Exemptions.

(1) Growers of rose bushes are exempt from provisions
of this chapter unless a grade is claimed.

(2) Grading classifications and labeling requirements do
not apply to crops in the field or to row-run sales of field crops, but
only apply from point of delivery to distributors, processors, packers,
wholesalers, and retailers.

(3) A nursery/floral certificate issued by the department
will meet the requirements of the certificate of authority unless the
person or business determines or otherwise influences the grade.

§23.3. Fees.

New and renewal certificate of authority fees are based on the number
of roses handled, sold, or offered for sale, by the grower, dealer or
wholesaler during the calendar year and are as follows: Number of
roses: Fee— up to 110,000–$15; 110,001-500,000–$25; 500,001 up
to 1 million—$50; Over 1 million—$100.

§23.4. Labeling.

(a) General.

(1) Roses shall be identified as to grade by labels bearing
the required designation attached to each rose. There must be a label
attached to each unit sold at the consumer level denoting the grade.
The word "Grade" shall be stated following each designation as to
grade. Example: "No. 1 Grade."

(2) Whenever a grade-size designation is used in labeling
roses or shipments thereof, it shall be minimum size and not more
than 10% of the roses in any lot shall be below the size specified and/
or of a lower grade. The roses or shipments thereof, shall be labeled
according to grade in distinctly legible bold face type.

(3) Rooted cuttings or seedlings shall be so designated by
variety or species.

(b) Specific.
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(1) Single rose bushes packed and sold or offered for
sale must bear a designated grade on each individual package and/or
container.

(2) All rose bushes must have the name and address of
the packer or grower printed on the rose package or container.

(3) Non-established container rose stock shall be desig-
nated and so labeled by the processor using the word "Non- estab-
lished."

(4) Roses sold bare-root must be in bundles and each
bundle must bear a designated grade.

(5) Roses sold row-run may be so designated by invoice.

(c) Grade sizes.

(1) The standards specified apply to all roses when sold
either bare root in bundles or individually wrapped and packaged in
carton.

(2) Packaged roses shall have a minimum cane length of
six inches and shall comply with the caliper requirements specified
in this chapter.

(3) A container grown or non-established rose stock may
be pruned to a minimum of four inches above the bud union at the
time they are potted and still comply with the grades in which they
are classified.

(4) All grades of roses must have a well-developed and
well proportioned root system sufficient to give normal growth when
properly planted. It shall show no shriveling or blackening from
drying or other damage. The cane or canes shall be adequately alive
and the health condition shall be indicated by the cambium layer. In
the event of freeze damage, a rosebush shall be considered viable if,
in the judgment of the inspector, 70% of cambium six inches above
the bud union, and 100% at the bud union remains in good growing
condition.

(5) All canes used in grading must branch within three
inches of the bud union. The caliper of the cane will be measured at
four inches from the bud union.
Figure 1: 1 TAC§23.4(c)(5)

(6) All container grown roses shall be sold by the grade
and container size designated herein.
Figure 2: 1 TAC§23.4(c)(6)

§23.5. Violations and Penalties.

(a) Any violation of these rules is subject to civil and criminal
penalties. In addition to any other violations that may arise under the
act or this chapter it is a violation for any person to:

(1) use an invalid certificate of authority or render a
certificate invalid.

(2) falsify an application.

(3) grade roses without a valid certificate of authority.

(b) The department may revoke a certificate of authority for
a violation of these rules.

§23.6. Expiration Provision.

Unless specifically acted upon by amendment or repeal and substi-
tution of a new section or sections in accordance with the Texas
Government Code Annotated, §§2001.021-2001.038 (Vernon 1996),

or specific reactivation by the department, all of the sections in this
chapter shall expire on August 31, 2000.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609707
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Earliest date of adoption: August 16, 1996
For further information, please call: (512) 463–7583

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

Part IV. Texas Department of Licensing
and Regulation

Chapter 68. Architectural Barriers
16 TAC §68.91

The Texas Department of Licensing and Regulation proposes
the repeal of §68.91 concerning Enforcement Authority of the
Architectural Barriers program. The section is proposed for
repeal to eliminate an unnecessary procedural step which
generates significant administrative paperwork.

Rick Baudoin, Program Administrator for the Architectural Bar-
riers section, has determined for the first five-year period the
repeal is in effect there will be no fiscal implications for state or
local government.

Mr. Baudoin also has determined that for each year of the first
five years the section is repealed the public benefit anticipated
as a result of the repealed section will be more efficient
processing of violations with significantly less paperwork for
both the department and building owners. There will be no
fiscal effect on small businesses and persons who are required
to comply with the section.

Comments on the proposal may be submitted to Rick Baudoin,
Program Administrator, Architectural Barriers Section, Texas
Department of Licensing and Regulation, P.O. Box 12157,
Austin, Texas 78711.

The repeal is proposed under Texas Civil Statutes, Article
9102, Architectural Barriers Act, which provides the Texas
Department of Licensing and Regulation with the authority
to promulgate and enforce a code of rules and take action
necessary to assure compliance with the intent and purpose
of the Act.

The article that is affected by this proposal is Article 9102.

§68.91. Enforcement Authority.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 5, 1996.
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9609687
Tommy V. Smith
Executive Director
Texas Department of Licensing and Regulation
Earliest date of adoption: August 16, 1996
For further information, please call: (512) 463–7357

TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 157. Emergency Medical Care

Emergency Medical Services Provider Licenses
25 TAC §157.25

The Texas Department of Health (department) proposes new
§157.25, concerning out-of-hospital do not resuscitate (DNR)
orders. The new section will allow individual patients who
have a terminal illness, to give an advanced directive to out-
of-hospital healthcare professionals concerning life-sustaining
measures that the patient wishes to be withheld.

The new section implements the requirements of Chapter 674
of the Health and Safety Code.

Gene Weatherall, Bureau Chief, has determined that for the
first five-year period the section is in effect there will be fiscal
implications as a result of enforcing and administering the
section as proposed. The effect on state government will
be upfront costs of under $20,000 to develop the DNR order
form and plastic bracelet. The program will become revenue
neutral as patients will be charged a small fee to cover the cost
of generating the form and bracelet. There will be no fiscal
implications for local government.

Mr. Weatherall has also determined that for each year of the
first five years the section is in effect, the public will benefit
from the ability to leave an advanced directive for EMS and
other out-of-hospital healthcare professionals. There will be no
cost to small business. The economic cost to persons who are
required to comply with the section will be a cost of up to three
dollars for a DNR order form and a plastic identification bracelet.
There will be no impact on local employment.

Comments on the proposed rule may be submitted to Gene
Weatherall, Chief, Bureau of Emergency Management, 1100
West 49th Street, Austin, Texas 78756, (512)834-6700,
gweatherall@ems.tdh.state.tx.us, FAX (512)834-6736. Com-
ments will be accepted for 30 days after publication of this rule
in the Texas Register. A public hearing will be held Thursday,
July 18, 1996, at 10:00 a.m. in K-100, Lecture Hall, Texas De-
partment of Health, 1100 West 49th Street, Austin, Texas.

The new section is proposed under the Health and Safety
Code, Chapter 773, which provides the Board of Health with the
authority to adopt rules to implement the Emergency Medical
Services Act; and §12.001, which provides the Texas Board of
Health with the authority to adopt rules for the performance of
every duty imposed by law on the Board, the Texas Department
of Health, and the Commissioner of Health.

The new section affects Health and Safety Code, Chapter 773.

§157.25. Out-of-Hospital Do Not Resuscitate (DNR) Order.

(a) Purpose. The purpose of this section shall be to establish
a statewide DNR protocol as required in the Health and Safety Code,
Title 8, Chapter 674.

(b) DNR order. A DNR order may be issued by an attending
physician for a patient who has been diagnosed as having a terminal
condition. That attending physician has responsibility for ensuring
that the form is filled out in its entirety and that the information
regarding the existence of a DNR order is entered into the patient’s
medical record. A DNR order does not include authorization to
withhold medical interventions or therapies considered necessary to
provide comfort care or to alleviate pain or to provide water or
nutrition.

(c) Protocol development. A DNR protocol in accordance
with this section, shall apply to all out-of-hospital settings including
cardiac arrests which occur during interfacility transport. The
protocol shall include the following:

(1) a copy of the Texas Department of Health (depart-
ment) standardized DNR form listing the designated procedures that
shall be withdrawn or withheld. Those procedures shall be:

(A) cardiopulmonary resuscitation;

(B) endotracheal intubation or other advanced airway
management;

(C) artificial ventilation;

(D) defibrillation;

(E) transcutaneous cardiac pacing; and

(F) administration of cardiac resuscitation medica-
tions;

(2) an explanation of the patient identification process
to include an option to use a department-standardized identification
device such as a necklace or bracelet; and

(3) an on-site DNR dispute resolution process which
includes contacting an appropriate physician.

(d) Recordkeeping. Records shall be maintained on each
incident in which an out-of-hospital DNR order or DNR identification
device is encountered by responding healthcare professionals, and the
number of cases where there is an on-site revocation of the DNR order
shall be recorded.

(1) The data documented should include:

(A) an assessment of patient’s physical condition;

(B) whether an identification device or a DNR form
was used to confirm DNR status and patient identification number;

(C) any problems relating to the implementation of
the DNR order;

(D) the name of the patient’s attending physician; and

(E) the full name, address, telephone number, and
relationship to patient of any witness used to identify the patient.

(2) If the patient is transported, the original DNR order
shall be kept with the patient.

(3) Copies of the original DNR order may be put on file
with concerned parties, and the original order shall remain in the
possession of the patient, a legal guardian, or the healthcare facility
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responsible for the patient’s care. The original DNR order shall be
filed as a part of the permanent patient care record at the facility
where the patient dies.

(4) Annually, the out-of-hospital provider shall submit a
report to the Bureau of Emergency Management with the following
information:

(A) number of times personnel have been presented
with DNR documentation;

(B) number of times there was a problem and the
DNR order could not be honored; and

(C) any problems that were encountered using the
standardized form.

(e) Out-of-state DNR orders. Personnel may accept an out-
of-hospital DNR order that has been executed in any other state,
if there is no reason to question the authenticity of the order.
Personnel may not accept any out-of-state identifying devices to
include bracelets or necklaces. If there is any question of validity of
the DNR order, the responding healthcare professional shall attempt
to contact medical control.

(f) Failure to honor a DNR order. If there are any indications
of unnatural or suspicious circumstances, the provider shall begin
resuscitation efforts until such time as a physician directs otherwise.

(g) DNR form. The Bureau of Emergency Management or
their appointees shall furnish DNR forms to physicians, clinics, and
hospitals throughout the state upon request.

(1) The form shall contain all the information as pre-
scribed in the Health and Safety Code, Chapter 674.

(2) The form shall be 8 1/2 inches by 14 inches, printed
front and back, and in the format specified by the board as follows:
Figure: 25 TAC §157.25 (g)(2)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609597
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 458-7236

♦ ♦ ♦
Chapter 229. Food and Drug

Production, Processing, and Distribution of Bottled
and VendedDrinking Water Amendments
25 TAC §§229.81-229.88

The Texas Department of Health (department) proposes
amendments to §§229.81-229.88, concerning Production,
Processing, and Distribution of Bottled and Vended Drinking
Water. Specifically, these amendments update language in the
general provisions, sampling, water hauling, microbiological
control standards, labeling and advertising, processing of

vended water, certificates of competency, and requirements
for approved source. These amendments are in compliance
with federal regulations and statutory changes enacted during
the 74th Texas Legislature.

Robert D. Sowards, Jr., Director, Manufactured Foods Division,
has determined that , for the first five-year-period the rules
are in effect, there will be minimal administrative costs for
state government. There will be no fiscal implications to local
governments.

Mr. Sowards has also determined that, for each year of the
first five years the sections are in effect, the public benefit will
be greater assurance that bottled and vended water offered for
sale within the State of Texas will be of higher quality and offer a
greater margin for safety from food and water related diseases.
There is no anticipated economic cost to small businesses or
persons who are required to comply with the sections. There
will be no effect on local employment.

Comments on the proposal may be sent to Robert D. Sowards,
Jr., Director, Manufactured Foods Division, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756, (512)
719-0243. Comments will be accepted for 30 days from the
date of publication of this proposal.

The amendments are proposed under Texas Health and Safety
Code, §12.001, which provides the Texas Board of Health with
the authority to adopt rules for the performance of every duty
imposed by law on the Texas Board of Health, the Texas
Department of Health, and the Commissioner of Health.

The amendments affect Texas Health and Safety Code, Chap-
ter 431.

§229.81. General Provisions.

(a) Purpose. These sections establish definitions and stan-
dards for the processing and bottling of drinking and vended wa-
ter. The sections also will supplement [existing department rules in]
§§229.181-229.184 of this title (relating toLicensure of Manufac-
tures of Food and Wholesale Distributors of Food – Including
Good Manufacturing Practices [Definitions, Registration Fee and
Procedures, Minimum Standards for Registration, and Refusal, Re-
vocation, or Suspension of Registration]) and [existing] federal regu-
lations in Title 21, Code of Federal Regulations,Part 165 [Part 103]
concerning standards of quality, and Part 129 concerning processing
and bottling of bottled drinking water.

(b) Requirements for specific standardized beverages.
The department adopts by reference Title 21 Code of Federal
Regulations, §165.110 concerning the identity, nomenclature,
other label statements and label declarations for both bottled and
vended water, except as modified by the Texas Board of Health
in §229.85(b) of this title (relating to Labeling and Advertising).

(c)[(b)] Definitions. The following words and terms, when
used in this chapter, shall pertain to both bottled and vended water and
shall have the following meanings unless the context clearly indicates
otherwise.

(1) Approved source [-](When used in reference to a
plant’s product water or operations water)-A [means a] source
of water and the water therefrom, whether it be from a spring,
artesian well, drilled well, municipal water supply, or any other
source, that has been inspected and the water sampled, analyzed,
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and found to be of a safe and sanitary quality according to applicable
laws and regulations of State and local government agencies having
jurisdiction. The presence in the plant of current certificates or
notifications of approval from the government agency or agencies
having jurisdiction constitutes approval of the source and the water
supply.

(2) Artesian water-Waterfrom a well tapping a confined
aquifer in which the water level stands at some height above the
top of the aquifer is "artesian water" or "artesian well water."
[which will rise by natural pressure higher than the interface of the
first impervious stratum above the water bearing formation. Artesian
water shall meet the requirements of natural water as defined in this
section.]

(3) Bottled water or drinking water -Water that is
intended for human consumption and that is sealed in bottles
or other containers with no added ingredients except that it may
optionally contain safe and suitable antimicrobial agents. [sealed
in bottles or other containers and intended for human consumption.
Products with or without natural or added carbonations may be
prepared with added flavors, extracts and/or essences derived from
a spice or fruit and comprising less than one percent by weight
of the final product. Said products shall contain no sweeteners or
other additives. Bottled water does not include products traditionally
produced by nonalcoholic beverage plants.]

(4) Department-Texas Department of Health.

(5) Distilled water-Water which has been produced by a
process of distillation and meets the definition of purified water in
the most recent edition of the United States Pharmacopeia.

[(6) Drinking water-Water obtained from an approved
source that has at minimum undergone treatment consisting of
filtration (activated carbon or particulate) and ozonation or an
equivalent disinfection process.]

(6)[(7)] Fluoridated water-Water containingadded fluo-
ride. [The label shall specify whether the fluoride is naturally occur-
ring or added.]

(7) Ground water-Water from a subsurface saturated zone
that is under a pressure equal to or greater that atmospheric pressure.

(8) Mineral water-Watercontaining not less than 250
parts per million (ppm) total dissolved solids (TDS), coming from
a source tapped at one or more bore holes or springs, originating
from a geologically and physically protected underground water
source. [which meets the requirements of natural water as defined
in this section. Mineral water shall also meet the quality standards
prescribed in Title 21, Code of Federal Regulations, Part 103.35
except that mineral water shall be permitted to contain total dissolved
solids in excess of the federal standards.]

[(9) Natural water-Spring, mineral, artesian well, or well
water which is not derived from a public system and which is
unmodified by blending with water from another source or by mineral
addition or deletion, except as it relates to ozonation or equivalent
disinfection and filtration.]

(9) [(10)] Purified water-Waterthat has beenproduced
by distillation, deionization, reverse osmosis, or other suitable
processes and that meets the definition of "purified water" in the [most
recent edition of the] United States Pharmacopoeia,23d revision,
January 1, 1995, which the department adopts by reference.

(Copies may be obtained from the United states Pharmacopial
Convention, Inc., 12601 Twinbrook Parkway, Rockville, MD
20852). [Water which meets the definition of purified water and is
vaporized, then condensed, may be labeled distilled water. Water
which meets the definition of purified, but is not vaporized and
condensed may make reference to distilled water uses provided that
the type size is no more than half the type size of the product name
and is not part of the name of the product.]

(10) Sparkling bottled water-Water that after treatment
and possible replacement of carbon dioxide, contains the same
amount of carbon dioxide that it had at emergence from the source.

(11) Spring water-Water derived from an underground
formation from which water flows naturally to the surface of the
earth. [Spring water shall meet the requirements of natural water as
defined in this section.]

(12) Sterile water or sterilized water-Water that meets re-
quirements under "Sterility Tests" in the United States Pharmacopeia,
23rd revision, January 1, 1995, which the department adopts by refer-
ence. (Copies may be obtained from the United States Pharmacopial
Convention, Inc., 12601 Twinbrook Parkway, Rockville, MD 20852).

(13) [(12)] Vended water [means either of the following:]
-Vended water is:

(A) water dispensed from anyvending machine[self-
service device which upon insertion of a coin, coins, or token, or upon
receipt of payment by other means, dispenses unit servings of water
in bulk, without the necessity of refilling the machine between each
operation];or

(B) unit servings of waterdispensed in bulk [dis-
pensed] by any operator or consumer from any device.

(14) [(13)] Vending machine-Any self-service device
which upon insertion of a coin, coins, or token, or upon receipt
of payment by other means, dispenses unit servings of water in
bulk, without the necessity of refilling the machine between each
operation.

(15) [(14)] Well water-Watertaken from a hole bored,
drilled, or otherwise constructed in the ground which taps the water
of an aquifer.[Well water shall meet the requirements of natural water
as defined in this section.]

(d) Other requirements for specific standardized beverages.

(1) Artesian water may be collected with the assistance
of external force to enhance the natural underground pressure. On
request, a bottler or vendor shall demonstrate to the department that
the water level stands at some height above the top of the aquifer.

(2) For bottled water or drinking water, fluoride may be
optionally added within the limitations established in 21 Code of
Federal Regulations (CFR) Part 165.110(b)(4)(ii). Bottled water may
be used as an ingredient in beverages (e.g., diluted juices, flavored
bottled waters). It does not include those food ingredients that
are declared in ingredient labeling as "water,""carbonated water,"
"disinfected water," "filtered water," "seltzer water," "soda water,"
"sparkling water," and "tonic water." The processing and bottling of
bottled water shall comply with applicable regulations in 21 CFR,
Part 129.

(3) For fluoridated water, the total fluoride content levels
cannot exceed levels contained in 21 CFR 165.110(b)(4)(ii).
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(4) Ground water must not be under the direct influence
of surface water as defined in 40 CFR 141.2.

(5) Mineral water shall be distinguished from other types
of water by its constant level and relative proportions of minerals
and trace elements at the point of emergence from the source, due
account being taken of the cycles of natural fluctuations. No minerals
may be added to this water.

(6) Water processed by demineralization that meets the
purified water definition may alternatively be called "demineralized
water." Alternatively, water that has been processed by deionization
may be called "deionized water", and water processed by distillation
may be called "distilled water", and water that has been processed by
reverse osmosis may be called "reverse osmosis water". Also, if the
water has been processed by either of the previously listed methods
the water may be called "( blank ) drinking water", with the blank
being filled in with one of the defined terms describing the method
of processing.

(7) Spring water shall be collected only at the spring or
through a bore hole tapping the underground formation feeding the
spring. There shall be a natural force causing the water to flow to the
surface through a natural orifice. The location of the spring shall be
identified. Spring water collected with the use of an external force
shall be from the same underground stratum as the spring, as shown
be a measurable hydraulic connection using a hydro geologically
valid method between the bore hole and the natural spring, and
shall have all the physical properties, before treatment, and be of
the same composition and quality, as the water that flows naturally
to the surface of the earth. If spring water is collected with the use of
an external force, water must continue to flow naturally to the surface
of the earth through the spring’s natural orifice.

§229.82. Sampling.

Bottled water [and vended water] must be sampled in accordance with
the compliance procedures of Title 21, Code of Federal Regulations,
Part 129. All required analyses must be performed bya laboratory
acceptable to the Texas Department of Health[an approved
laboratory]. An acceptable [approved] laboratory is onewhich is
acceptable to[that is approved by] the Texas Department of Health,
certified by the U.S. Environmental Protection Agency (EPA), or
certified by the primacy enforcement authority in any state which has
been granted primacy by EPA[,] or certified [(accredited)] by a third
party organization acceptable to a primacy state.

§229.83. Water Hauling.

When water is distributed by tank truck or trailer, in lieu of
distribution piping, it must be accomplished in accordance with the
requirements of this section.

(1) (No change.)

(2) The equipment used to haul the water must be
[approved by the department and must be] constructed as follows.

(A)-(G) (No change.)

(H) Hoses used for the transfer of drinking water
to and from the tank shall be used only for that purpose and la-
beled for drinking wateronly. The hoses shall conform to Ameri-
can National Standards Institute/National Sanitation Foundation
(ANSI/NSF) Standard 61 and must be certified by an entity rec-
ognized by the Texas Natural Resource Conservation Commis-
sion (TNRCC). [The hoses must be properly stored between uses

and must be provided with caps and keeper chains or have the ends
connected together.]

[(I) The tank shall be disinfected monthly and at any
time that contamination is suspected.]

[(J) At least two samples of water shall be collected
and submitted for bacteriological analysis, to a laboratory approved
by the Texas Department of Health, for each month of operation.]

[(K) A minimum chlorine residual of 0.5 mg/l shall be
maintained in the water being hauled. Chlorine or chlorine containing
compounds may be added on a batch basis to maintain the required
residual.]

[(L) Operational records detailing the amount of water
hauled and purchased, and the source of water shall be maintained.]

(3) The water hauler shall perform the following opera-
tional procedures.

(A) Hoses used for the transfer of drinking water to
and from the tank shall be used only for that purpose and labeled
for drinking water. The hoses must be properly stored between uses
and must be provided with caps and keeper chains or have the ends
connected together. Hoses and related appurtenances must be cleaned
and disinfected on a daily basis or before start-up during intermittent
use.

(B) The tank shall be disinfected a minimum of once
per month and at any time that contamination is suspected, and shall
keep records of all tank disinfections or cleanings.

(C) At least two samples of water must be submitted
for bacteriological analysis, to a laboratory acceptable to the Texas
Department of Health, for each month of operation.

(D) A minimum chlorine residual of 0.5 mg/l must be
maintained in the water being hauled. Chlorine or chlorine containing
compounds may be added on a "batch" basis to maintain the required
residual.

(E) Operational records must be maintained detailing
the amount of water hauled and purchased, and the source of water.

(4) A person, firm, or corporation shall test and record
the chlorine residual in the tank at the time of receipt. The record
shall be maintained on file at the receiving location (bottle production
plant) for a minimum of two years.

§229.84. Microbiological Control Standards.

Bottledand vendedwater production including transporting, process-
ing, packaging, and storage, shall be conducted under such conditions
and controls as are necessary to minimize the potential for microbio-
logical contamination of the finished product. These conditions and
controls shall include the following.

(1) Bottledand vendedwater shall be subject to effective
germicidal treatment by ozonation, chlorination, exposure to ultravio-
let light, or other equivalent disinfection approved by the department.

(2) Bottledand vendedwater shall not be transported or
stored in bulk tanks or processed [or bottled] through equipment or
lines used for any non-food product.

(3) (No change.)

§229.85. Labeling and Advertising
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[(a) References to the content of ingredients that are not
normal in drinking water shall be prohibited except as permitted in
§229.81(b) of this title (relating to General Provisions). In addition, if
reference is made to any chemical constituent contained in bottled or
vended water, with the exception of sodium, then reference shall be
made only in milligrams per liter (mg/l) and will require reference to
each of the chemicals listed in Title 21, Code of Federal Regulations,
§103.35(d).]

[(b) Statements as to the quantitative sodium content of
bottled water and vended water must comply with Title 21, Code
of Federal Regulations, Part 101.13.]

(a) [(c)] Claims of medicinal and health-giving properties
shall not be placed on labels and references shall not be made to
bacterial purity or to laboratory examinations which may have been
made by department laboratories.

(b) [(d)] The label must state the source of allartesian water,
spring water, mineral water, well water, or drinking water sold.
Source refers to the point of origin. Examples: Singing Mountain
Spring Water from Buck Hollow, Arkansas; drinking water obtained
from Austin municipal water supply, Austin, Texas; well water from
Bandera, Texas.

(c) Other label statements.

(1) If the Total Dissolved Solids (TDS) content of Mineral
water is below 500 ppm, or if it is greater than 1,500 ppm, the
statement "low mineral content" or the statement "high mineral
content", respectively, shall appear on the principal display panel
following the statement of identity in type size at least one-half the
size of the statement of identity but in no case less that one-sixteenth
of an inch. If the TDS of mineral water is between 500 and 1,500
ppm, no additional statement need appear.

(2) When the label or labeling of a bottled water product
states or implies (e.g., through label statements or vignettes with
reference to infants) that the bottled water is for use in feeding infants,
and the product is not commercially sterile, the product label shall
bear conspicuously and on the principal display panel the statement
"Not sterile. Use as directed by physician or by labeling directions
for use of infant formula."

[(e) Bottled water or vended water to which minerals are
added shall be labeled so as to disclose that minerals are added and
must list the minerals added.]

[(f) All labels, labeling and advertising shall conform to the
provisions of these sections within six months after the effective date
of these sections.]

[(g) The label shall provide a statement describing the
treatment process. If no treatment process is utilized then a statement
to that effect is required for all but natural water. Treatment process
means any blending or mineral addition or deletion.]

§229.86. Processing of Vended Water.

(a) Any device from which any operator or consumer dis-
penses unit servings of water in bulk must comply with Title 21,
Code of Federal Regulations,§129.40, Equipment and Procedures
[Part 129, Processing and Bottling of Bottled Drinking Water],
and§165.110, Requirements for Specific Standardized Beverages
[§103.35 Subpart B Standards of Quality].Section 129.40 the[The]
provision pertaining to the cleaning, sanitizing, filling, and capping

or sealing of containers shall not apply to containers furnished by the
consumer.

(b) Vending machine requirements are as follows.

(1) Water dispensed from a vending machine must com-
ply with Title 21, Code of Federal Regulations,§165.110, Require-
ments for Specific Standardized Beverages[§103.35, Subpart B,
Standards of Quality, and labeling and advertising requirements of
these sections].

(2) Vending machines shall:

(A)-(F) (No change.)

(G) disinfect vended water by ultraviolet light or other
method approved by the departmentimmediately prior to delivery
into the customers container;

(H)-(L) (No change.)

(M) display in a position clearly visible to customers,
the following information: the name and address of the operator; a
statement to the effect that the water is obtained from an approved
water source [system; a statement describing the treatment process;
if no treatment process is utilized, then a statement to that effect;] and
a local or toll free telephone number that may be called for further
information, service, or complaints.

(c) Service, sampling and records should meet the following
requirements.

(1) (No change.)

(2) The vended water from each water vending machine
shall be analyzeda minimum of[at least] once every month for bac-
teriological purposes and [,] if required[,]by the department, shall
also be analyzed forother physical, chemical, or microbiological
parameters. All records shall be maintained fora period of [not
less than] two years. The analysis shall be performed by a laboratory
acceptable to the department[certified] to perform drinking water
analyses, and a copy of the analysis shall be available for inspection.

(3) Each personoperating [desiring to operate] a water
vending machine shall maintain [have] a written maintenance
program [for the routine servicing of water vending machines
to include]. The written maintenance program shall include
written servicing instructions for the operator; technical manuals
for the machine and water treatment appurtenances involved; and
records of service [regularly scheduled] service visits.The written
maintenance program shall be available for inspection by the
department.

(4) The water vending machine operator shall clean and
perform servicing of the water vending machine a minimum of once
per month, or more frequently as required by the manufacturer of the
water vending equipment.

(5) Methods of testing for maximum contaminant levels
(MCLs) for microbiological contaminants in water dispensed from
vending machines shall be performed as follows.

(A) If a sample submitted during a month is total
coliform positive, the operator shall service the vending machine
including the cleaning and sanitizing of all product storage and
contact surfaces. The operator shall submit one sample per day, to
a laboratory acceptable to the department, during a four consecutive-
day period for bacteriologic testing.
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(B) If a sample submitted during a month is invali-
dated or reported as unsuitable for analysis, the operator must submit
one sample per day, to a laboratory acceptable to the Department,
during a two consecutive-day period for bacteriologic testing.

§229.87. Certificates of Competency.

No person, firm, or corporation [, partnership or individual]
shall offer for sale bottled or vended water unless the production,
processing and treatment is at all times under the supervision of a
person [or persons] holding a valid certificate of competencyas a
bottled or vended water operator [for bottled water plant operators]
issued under the direction of [by] the department.

§229.88. Requirements for Approved Sources.

Sources in Texas shall comply with the following requirements.

(1) Public water systems. Sources in Texas which are
public water systems shall comply withthe Texas Health and Safety
Code, Chapter 341, Subchapter C relating to drinking water
standards and rules adopted thereunder by the Texas Natural
Resource Conservation Commission, 30 Texas Administrative
Code (TAC) §§290.101-290.121, and §§290.38-290.47, relating
to rules and regulations for public water systems [§§337.1-
337.18 of this title (relating to Drinking Water Standards Governing
Drinking Water Quality and Reporting Requirements for Public Water
Systems) and §§337.201-337.212 of this title (relating to Public Water
Systems)].

(2) Other sources. Any other sources in Texas shall
comply with 30 TAC, §§290.101-290.121[§§337.1-337.18 of this
title]relating to drinking water standards, [(relating to Drinking
Water Standards Governing Drinking Water Quality and Reporting
Requirements for Public Water Supply Systems),] except where
variances are permitted in §229.81 of this title (relating to General
Provisions), and30 TAC §§290.10-290.121, 290.38-290.43, and
290.46 relating to rules and regulations for public water systems.
[§§337.201-337.205, 337.207, and 337.209 of this title (relating to
Public Water Systems).]

(3) Compliance with these sections is required as if the
source were a public water system.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609595
Susan K. Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 458-7236

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 213. Edwards Aquifer

Subchapter A. Edwards Aquifer in Medina,
Bexar, Comal, Kinney, Uvalde Hays, Travis and
Williamson Counties
30 TAC §§213.1-213.14

The Texas Natural Resource Conservation Commission (com-
mission) proposes new §§213.1-213.14, concerning the Ed-
wards Aquifer.

The purpose of the proposed new chapter is to streamline
and consolidate the current Chapter 313, Edwards Aquifer
rule, into new Chapter 213. The proposed numbering change
implements a reorganization of commission rules by moving this
chapter to the 200 series of Title 30 of the Texas Administrative
Code that is being reserved for rules related to water programs.
In addition, the proposed rule reorganizes the current rule
to reflect the proper sequence of steps required to obtain
approval from the executive director to commence construction
of a regulated activity. Obsolete cross-references to other
commission rules were corrected, poorly written or ambiguous
language was revised, and processes and procedures were
streamlined as part of the commissions regulatory reform
process.

An additional purpose of the proposed new chapter is to
respond to public comment received during hearings held
pursuant to §26.046 of the Texas Water Code, which requires
the agency to hold annual public comment hearings to receive
evidence from the public on actions the commission should
take to protect the Edwards Aquifer from pollution. Initially,
agency staff conducted three hearings in 1994 on March 30,
April 5, and June 2, in San Antonio, Austin, and Hondo,
respectively, to receive public comment on the protection of the
Edwards Aquifer, related commission Chapter 313 rule, and its
implementation by the agency. Staff then compiled a report
which contained recommendations for changes to the rule
based upon the comments received. Staff held three hearings
on December 6 and December 12, 1995 in San Antonio and
Austin, respectively, and January 10, 1996 in Belton to receive
comment on the report.

The proposed changes to the rules reflect comments request-
ing action that were reasonable, necessary, and the most cost-
effective way to directly address specific, demonstrated water
quality threats and to avoid duplication or unnecessary con-
flict with local regulations. These recommendations include:
requiring 150 foot setback from a sensitive feature for new Un-
derground Storage Tank (UST) without tertiary containment and
temporary Above Ground Storage Tank (AST) facilities; the reg-
ulation of temporary ASTs on construction sites; the lowering
of the exemption for the regulation of permanent AST facili-
ties under this rule from 1,000 to 500 gallons of cumulative
storage capacity; adding all new Municipal Solid Waste Type I
facilities, including facilities required comply with Type I stan-
dards (i.e. Types I, II, and III facilities as defined in 30 TAC
§330.41 (b), (c), and (d)) to the list of prohibited activities in
both the recharge and transition zones; clarifying the definition
of Significant Recharge Features to aid in consistent program
implementation and facilitate setbacks and recharge protection;
clarifying that no discharge from sewage collection line leak-
age is allowed, enabling flexibility in repair schedules; remov-
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ing requirements which are duplicative of Chapter 317 design
criteria for sewage collection line standards; requiring Profes-
sional Engineer certification for plans which address caves en-
countered during construction of sewage collection lines; re-
quiring a geologic assessment for new sewage lift station ap-
plications; requiring a geologic assessment for all new sewage
collection systems; and modifying the exemption for geologic
assessments to be based on acreage and amount of develop-
ment.

The proposed changes also update the rule to reflect the cur-
rent day-to-day operations of the agency relating to the protec-
tion of the water quality of the Edwards Aquifer and make the
administration of the Edwards Aquifer Protection Program more
efficient and effective. These changes include: reducing the re-
quirement for conducting a geologic assessment for a distance
of at least one mile downstream of all regulated developments
to one-half mile, due to property access problems; clarifying the
approved sewer line testing procedures; requiring a project that
is partially located on the recharge and transition zone to meet
standards as if the entire project is located within the recharge
zone; placing a two-year expiration on Aboveground Storage
Tank and Underground Storage Tank approvals to provide con-
sistency with other expiration dates for approved regulated ac-
tivities in Chapter 213; and eliminating the requirement for a
Water Pollution Abatement Plan for electrical transformer sta-
tions containing mineral oil while clarifying that these facilities
are not considered a hydrocarbon storage facility.

In addition, the commission has included a requirement for the
inspection of best management practices and measures that
are proposed as part of an Edwards Aquifer protection plan
that are taken to prevent pollution of stormwater flowing onto
and off a site. Maintenance and repair of these structures is
required. The technical report will also include measures to
avoid increased instream erosion from a site.

The purpose of this proposed rule is to establish regulations for
activities having the potential for causing pollution of the Ed-
wards Aquifer to protect existing and potential uses of ground-
water and maintain the Texas Surface Water Quality Standards.
However, these rules do not regulate in a totally independent
manner. They build upon and expand other existing rules
under Title 30 of the Texas Administrative Code which gov-
ern various permitting, licensing, and spill response programs
that address surface and groundwater pollution prevention from
storage, transportation, and disposal of waste, hazardous sub-
stances, and wastewater. Some of these chapters are cross
referenced within the proposed Chapter 213 and some of theses
chapter have special cross-references to the Edwards Aquifer
or to a sole source aquifer as designated under the federal Safe
Drinking Water Act.

Specific cross references in the proposed rule relate to on-
site wastewater treatment which are contained in Chapter
285 of this title (relating to On-Site Wastewater Treatment).
These rules contain specific provisions for on-site sewerage
facilities (including septic tanks) in the recharge zone having
the potential to cause pollution of the Edwards Aquifer. Cross
references in the proposed rule also refer to Chapter 338 of
this title relating to the Water Well Drillers Rules. This chapter
specifically address the proper drilling and abandonment of
wells to insure groundwater quality protection. While there are

specific requirements for organized sewage collection systems
contained in the proposed rule, the general design, design
plans, and specifications must also comply with Chapter 317
of this title relating to Design Criteria for Sewerage Systems.
To insure proper design and installation, underground storage
tank systems designs are required to be prepared and signed
by a registered contractor and installed by a person registered
under Chapter 334 of this title (relating to Underground and
Aboveground Storage Tanks). The design of wastewater
treatment plants must be in accordance with Chapter 317 of
this title and attain the effluent discharge standards contain in
Chapter 309 of this title (relating to Effluent Limitations) and
Chapter 311 of this title (relating to Watershed Protection) where
applicable. The agency has proposed a rule under Chapter 216
of this title (relating to Water Quality Performance Standards for
Urban Development) that regulates non-point source pollution
from certain developments in a limited part of the recharge and
transition zones of the aquifer.

Prohibited activities are cross-referenced in the proposed rule
to the chapters that contain the permitting provisions under
this title. Waste disposal wells under Chapter 331, new
feedlot/concentrations animal feeding operation under Chapter
321, land disposal of Class I wastes under Chapter 335, and
new municipal solid waste landfill facilities required to meet
and comply with Type I standards under Chapter 330 are
all prohibited on the recharge zone. Waste disposal wells,
land disposal of Class I waste, and new municipal solid waste
facilities are all prohibited on the transition zone. Chapter 335
(relating to Industrial Solid Waste and Municipal Hazardous
Waste) has specific provisions in the section on location
standards for hazardous waste storage, processing, or disposal
that prohibit a land treatment facility, waste pile, storage surface
impoundment, and landfill on the recharge zone of a sole source
aquifer which cross references the Edwards Aquifer recharge
zone maps that implement these proposed rules. Storage and
processing facilities (excluding storage surface impoundments)
under Chapter 335 may not be located on the recharge zone of
a sole source aquifer unless secondary containment is provided.

Although not cited in the proposed rules, additional water qual-
ity protection from spills is provided by the commission staff in
Regional Offices and through the Emergency Response Cen-
ter. As specified under Chapter 343 of this title (relating to
Oil and Hazardous Substances), the agency is the state’s lead
agency for response to all hazardous substance discharges or
spills, and discharges or spills of other substances and cer-
tain inland oil discharges or spills which may cause pollution
of the aquifer. This authority is derived from §26.039 and
§§26.261–26.268 of the Texas Water Code through the Texas
Hazardous Substances Spill Prevention and Control Act. Pur-
suant to §26.039(b), whenever an accidental discharge or spill
occurs, the individual operating or responsible for the activity
or facility must notify the agency as soon as possible, but not
later than 24 hours after the occurrence. In addition, the Rail-
road Commission of Texas has jurisdiction over discharges or
spills from crude oil or natural gas pipelines under their jurisdic-
tion. However, discharges or spills from pipelines transporting
refined products such as gasoline, diesel, or other fuel oils fall
under the jurisdiction of the agency. As specified under the
"State of Texas Oil and Hazardous Substances Spill Contin-
gency Plan," the agency serves as the lead in directing and
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approving the response for the discharge or spill of a harmful
quantity of crude oil (defined as five or more barrels discharged
or spilled on the ground or any quantity discharged or spilled
into water) during highway or rail transportation. In addition,
the agency works with the Texas Department of Transportation
to address both potential contamination issues surrounding the
construction of highways and the placement of hazardous ma-
terial traps to capture accidental spills resulting from accidents.

Proposed new §213.1, Purpose, discusses the intention of this
chapter, delegates authority to the executive director to act on
behalf of the commission and makes all actions taken by the
executive director subject to 30 TAC Chapter 50, Subchapter
C.

Proposed §213.2, Applicability and Person Required to Apply,
specifies that these rules are applicable only to the Edwards
Aquifer and identifies who must file applications with the
executive director for approval.

Proposed §213.3, Definitions, provides definitions for terms
used throughout the chapter. New or revised definitions
relating to aboveground and underground storage tank facilities,
commencement of construction, geologic or manmade feature,
regulated activity, sensitive feature, and site are included in this
section.

Proposed §213.4, Application Processing and Approval, identi-
fies who needs to file an Edwards Aquifer protection plan and
how the plan will be processed. Section 213.4(a) prohibits the
commencement of construction of a regulated activity until a
plan has been approved by the executive director. Section
213.4(b) specifies the required contents of an application, in-
cluding forms and the appropriate Edwards Aquifer protection
plan. Section 213.4(c) requires that four copies of the applica-
tion be submitted to the executive director for review and ap-
proval and specifies who has the authority to submit an appli-
cation. Section 213.4(d) discusses the requirements for signa-
tures on an application. Section 213.4(e) gives the time frame
for executive director review and approval of an application and
§213.4(f) authorizes the executive director to require additional
provisions under a plan which are necessary to protect the Ed-
wards Aquifer from pollution. Section 213.4(g) requires that
within 30 days after plan approval, the applicant must record in
the county deed records that the property is subject to an Ed-
wards Aquifer protection plan and must provide proof of recor-
dation to the executive director prior to commencing construc-
tion at the site. Section 213.4(h) relates to the term of approval
of a plan, requiring that such approval expires two years after
the initial issuance unless commencement of construction has
occurred. This expiration is for all regulated actives that require
an Edwards Aquifer protection plan under the proposed rules.
Section 213.4(i) requires new owners of a site to comply with all
terms of the approved Edwards Aquifer protection plan for that
site. Modifications to previously approved plans are discussed
in §213.4(j) and compliance is discussed in §213.4(k).

Proposed §213.5, Required Edwards Aquifer Protection Plans,
Notification, and Exemptions, lists activities that require an
Edwards Aquifer protection plan, contents of a plan, notification
and inspection requirements, and exemptions from submitting
a plan. Section 213.5(a) lists regulated activities, by type
of activity that requires an Edwards Aquifer protection plan.

A water pollution abatement plan (WPAP) is required for
all regulated activities on the recharge zone not specified
in §213.5(c), (d), or (e). An organized sewage collection
system plan (OSCSP) is required for repair, replacement, or
construction of existing or new systems on the recharge zone.
An underground storage tank facility plan (USTFP) is required
for the construction, repair, or replacement of an underground
storage tank system for the storage of static hydrocarbons and
hazardous substances on the recharge or transition zone. An
aboveground storage tank facility plan (ASTFP) is required for
the construction, repair, or replacement of an aboveground
storage tank system for the storage of static hydrocarbons and
hazardous substances on the recharge or transition zone.

Proposed §213.5(b) specifies that contents of the WPAP are
the application, site location information, assessment of area
geology, and a technical report. The geologic assessment
must be prepared by a geologist, must describe both area
and site-specific geology, and identify potential pathways for
contaminant movement to the Edwards Aquifer. Sensitive
features within the 100-year floodplain that are located beyond
the site boundary and the shorter distance of either one-
half mile downgradient of the site or the distance to the
downgradient boundary of the recharge zone shall be identified.
The proposed rule allows these features to be inventoried
from literature searches, recognized from aerial photographs,
or identified from other sources of information when access to
downgradient property is denied.

The proposed rule also provides a standard method to iden-
tify sensitive features by requiring executive director approved
forms. These forms allow the geologist to assess and determine
if the geologic or manmade feature should be treated as a sen-
sitive feature. This will allow for the identification of permeable
geologic or manmade features located on the recharge zone
or transition zone where a potential for hydraulic interconnect-
edness between the surface and the aquifer exists and where
rapid infiltration to the subsurface may occur. The WPAP will
have to specifically address these sensitive features to insure
that contamination of the aquifer does not occur. The geologi-
cal assessment will also detail the potential for fluid movement
to the aquifer and contain a narrative description of soils on the
site.

The WPAP also includes a technical report that details the na-
ture of the regulated activity including size, projected population,
amount and type of impervious cover, volume and character of
wastewater to be produced, volume and character of stormwa-
ter runoff expected, and activities or processes which could be
a potential source of aquifer contamination. The technical re-
port will contain a description of the best management practices
and measures that will be taken to prevent pollution of stormwa-
ter originating on-site or upgradient and the best management
practices and measures that will prevent polluted stormwater
runoff from leaving a site during and after construction. The
report will also contain a description of measures that will be
taken to prevent pollutants from entering the aquifer while, to the
extent practicable, maintaining flow to sensitive features. The
sealing of sensitive features as a pollution control measure will
be evaluated by the executive director on a case-by-case basis.
The technical report will contain a description of measures to
be taken to avoid or minimize instream erosion from water flow-
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ing off the site. The method of wastewater disposal from the
site and measures that will be taken to contain any spill from
the temporary storage of 250 or more gallons on site of static
hydrocarbons or hazardous substance must be described. A
plan for the inspection of best management practices and mea-
sures, and their maintenance and repair is required as part of
the report.

Proposed §213.5(c) provides for the submittal of an OSCSP for
repair, replacement, or construction related to existing or new
organized sewage collection systems on the recharge zone.
The general design of the system must comply with 30 TAC
§317, Design Criteria for Sewerage Systems, and must be filed
with and approved by the executive director or review author-
ity before the OSCSP is submitted. Section 213.5(c)(3) con-
tains special requirement for sewage collection systems on the
recharge zone in the following areas: manhole construction
repair or replacement, piping for gravity and pressurized col-
lection systems, lift station design, certification of new sewage
collection system lines, testing of existing sewer lines, blast-
ing for sewer line excavation, sewer line stub outs, locating
sewer lines within a five-year floodplain, inspection of private
service lateral connections, embedment materials, sewer lines
bridging caverns or other sensitive features, erosion and sed-
imentation control, alternative sewage collection systems, and
required corrective action.

The OSCSP, under proposed §213.5(c)(4), must contain an
application, narrative description, plans and specifications, and
assessment of area geology. The assessment of area geology
is required along the path of the sewer line(s) plus 50 feet
on either side of the line using the same technic described
in proposed §213.5(b)(3). The OSCSP will contain pollution
abatement measures for sensitive features identified along the
path of the proposed sewer line as required by the assessment.

Proposed §213.5(d), Static Hydrocarbon and Hazardous Sub-
stance Storage in Underground Storage Tanks System, speci-
fies the design standards for an underground storage tank sys-
tems and the required contents of the underground storage tank
facility plan (USTFP) for facilities located on either the recharge
or transition zone. New or replacement systems will be double-
walled or an approved equivalent. The system design must
be prepared and signed by a contractor registered under 30
TAC Chapter 334 (relating to Underground and Aboveground
Storage Tanks) and installed by a person certified pursuant 30
TAC Chapter 334. Any new system that is within 150 feet of
a domestic, industrial, irrigation, or public water supply well or
other sensitive feature requires tertiary containment. Under pro-
posed §213.5(d)(2), the required contents of an USTFP are the
application, site location map as specified under §213.5(b)(2),
assessment of area geology as described under §213.5(b)(3),
and a technical report as described under §213.5(b)(4).

Proposed §213.5(e), Static Hydrocarbon and Hazardous Sub-
stance Storage in an Aboveground Storage Tank Facility, spec-
ifies the design standards for aboveground storage tank sys-
tems, the contents of the aboveground storage tank facility
plan (ASTFP), and exemptions for facilities located on either
the recharge or transition zone. Facilities used for the tempo-
rary and permanent aboveground storage of static hydrocarbon
and hazardous substance must be constructed in a controlled
drainage area that directs any spill to a collection point for re-

covery. The controlled drainage area is required to be sized
to capture one and one-half times the storage capacity of the
facility and constructed of a material impervious to the sub-
stance(s) being stored. Any spill from a storage tank facility
is required to be removed from the controlled drainage area
for disposal within twenty-four (24) hours of the spill. Under
proposed §213.5(e)(2), the contents of an ASTFP for perma-
nent storage are the application, site location map as specified
under §213.5(b)(2), assessment of area geology as described
under §213.5(b)(3), and technical report as described under
§213.5(b)(4).

A description of measures that will be taken to contain any
spill of hydrocarbons or hazardous substances from temporary
storage of 250 gallons or more shall be included in the plan.
Any new temporary aboveground hydrocarbon and hazardous
substance storage tank system is required to be located a
minimum horizontal distance of 150 feet from any domestic,
industrial, irrigation, public water supply well, or other sensitive
feature.

Proposed §213.5(e)(4) exempts equipment used to transmit
electricity that utilizes mineral oil for insulation or cooling
purposes and permanent aboveground storage facilities with
a cumulative storage capacity of less than 500 gallons from
submitting an ASTFP.

Proposed §213.5(f), Notification and inspection, specifies that
written notification is required no later than 48 hours prior
to commencement of construction, repair, or replacement.
Notice is required if any sensitive features are discovered
during construction, repair or replacement. Upon completion of
excavation for any lift station or tankhold, a qualified geologist is
required to inspect the excavation for the presence of sensitive
features. If sensitive features are discovered, methods to
protect the aquifer from potentially adverse impacts from the
regulated activity must be approved by the executive director.

Proposed §213.5(g), Exemption, clarifies that the installation of
natural gas, telephone or electric lines, water lines, or other
such utility lines which are not designed to carry and will not
carry pollutants, stormwater runoff, or sewage effluent are ex-
empt from the Edwards Aquifer protection plan submittal re-
quirements under this section. However, the construction of
these facilities on the recharge zone is a regulated activity re-
quiring the installation and maintenance of appropriate tempo-
rary erosion and sedimentation controls.

Proposed §213.6, Wastewater Treatment and Disposal Sys-
tems, contains a prohibition on new discharges or increases
in discharges into or adjacent to water in the state, on the
recharge zone that would create additional loading. Existing
permits may be renewed for the same discharge volumes and
with the same conditions and authorizations specified in those
permit. New land application wastewater treatment plants lo-
cated on the recharge zone must be designed, constructed, and
operated such that there are no bypasses of the treatment fa-
cilities or any discharges of untreated or partially treated waste-
water from those facilities. Wastewater treatment plants must
be designed in accordance with 30 TAC Chapter 317.

With the exception of licensed private sewage facilities, land ap-
plication systems, under proposed §213.6(b), that rely on per-
colation for wastewater disposal are prohibited on the recharge
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zone. Disposal of wastewater on the recharge zone utilizing
land application methods, such as evaporation or irrigation, will
be considered on a case-by-case basis. Existing permits may
be renewed for the same discharge volume and with the same
conditions and authorizations specified in the permit.

Specific standards for wastewater discharge into or adjacent
to water in the state, upstream from the recharge zone, are
contained in §213.6(c). These standards apply to new or
increased discharges of treated wastewater other than industrial
wastewater discharges, within zero to five miles upstream from
the recharge zone, more than five miles but within ten miles
upstream from the recharge zone and any other discharges
that the agency determines may affect the Edwards Aquifer.
Special provisions are also specified for all discharges, other
than industrial wastewater discharges, more than five miles
upstream from the recharge zone which enter the main stem or
a tributary of Segment 1428 of the Colorado River, or Segment
1427, main stem Onion Creek, or a tributary of Onion Creek.
Any existing permitted industrial wastewater discharges within
zero to ten miles upstream of the recharge zone must, at all
times, discharge effluent in accordance with permitted limits.
Any application for new industrial wastewater discharge permits
for facilities zero to ten miles upstream of the recharge zone will
be considered on a case-by-case basis.

Proposed §213.7, Plugging of Abandoned Wells, requires that
all identified abandoned water well be plugged according to
the requirements of 30 TAC Chapter 338 and any other locally
applicable rules.

Proposed §213.8, Prohibited Activities, lists activities that are
prohibited on either the recharge or transition zone due to
their high potential to contaminate the aquifer. The following
activities are prohibited on the recharge zone: waste disposal
wells regulated under 30 TAC Chapter 331; new feedlot/
concentrated animal feeding operations regulated under 30
TAC Chapter 321; land disposal of Class I wastes, as defined
in 30 TAC §335.1; sewage holding tanks used as part of an
organized sewage collection systems; and new municipal solid
waste landfill facilities (MSWLF) required to comply with Type I
standards under 30 TAC §330.41 (b), (c), and (d). The following
activities are prohibited on the transition zone: waste disposal
wells regulated under 30 TAC Chapter 331; land disposal of
Class I wastes, as defined in 30 TAC §335.1; and new MSWLF
required to comply with Type I standards under 30 TAC §330.41
(b), (c), and (d).

Proposed §213.9, Exceptions, provides for exceptions to this
chapter to be granted by the executive director and specifies
the procedure for requesting an exemption.

Proposed §213.10, Enforcement, specifies that failure to comply
with any provision of this chapter, any applicable statute or
regulation, or order of the commission issued pursuant to this
chapter may result in liability for penalties and may subject a
noncompliant person to enforcement proceedings initiated by
the executive director under Chapter 26 of the Texas Water
Code.

Proposed §213.11, Groundwater Conservation Districts, recog-
nizes the authorities, powers, and duties of groundwater conser-
vation districts to conserve, prevent waste, and protect ground-
water quality and encourages districts to assist the commission

in its administration of this chapter by conducting specific func-
tions within the areal extent of their geographic jurisdiction.

Proposed §213.12, Application Fees, requires applicants under
this chapter to pay an application fee in the amount set forth in
§213.14. The fee is due at the time the application is filed.

Proposed §213.13, Fees Related to Requests for Extensions,
requires applicants under this chapter to pay $100 for each
extension request. The fee is due at the time the extension
request is filed. The application must include a copy of the
approved Edwards Aquifer protection plan.

Proposed §213.14, Fee Schedule, contains the criteria for cal-
culating the application fee for the Edwards Aquifer protection
plan.

Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five-year period these proposed
sections are in effect, there will be fiscal implications as a result
of enforcement and administration of the sections. There are no
significant fiscal implications anticipated for state government,
although some changes in the costs of projects could be
realized by state agencies operating in the geographical areas
affected by these sections. These fiscal implications could be
positive or negative depending on the type of project. These
impacts are not anticipated to represent major changes in
the costs to any state agency. Fiscal implications are also
anticipated for units of local government. For example, local
government will be impacted by the requirement to construct
temporary erosion and sedimentation controls pursuant to
proposed §213.5(g). Also, while the notification and inspection
requirements for sewer line trenches are not new, this process
has been expanded to include lift station excavations under
§213.5 (f). However, some cost savings to local governments
may occur. These cost effects cannot be estimated at this time
and are not anticipated to vary as a direct result of any provision
of the proposed rule.

Mr. Minick also has determined that for the first five years these
proposed sections are in effect the public benefit anticipated as
a result of enforcement of and compliance with the sections
will be the prevention of further degradation of the quality
of water resources in newly developed urban and suburban
areas, reduction of the risk to human health and safety from
degradation of water quality, the preservation of aquatic and
related biological resources, and the maintenance of the quality
of public and recreational resources.

Economic costs are anticipated for persons required to comply
with the new requirements under this proposed chapter. Unless
otherwise provided under this chapter, the owner of an existing
or proposed site such as a residential or commercial devel-
opment, sewage collection system, or aboveground or under-
ground storage tank facility for static hydrocarbons or hazardous
substance, who proposes new or additional regulated activities
under this chapter, must file all appropriate applications and
planning material with the executive director for approval. No
changes to the application fees are proposed. Costs implica-
tions of the rule may be associated with the following changes.

Under proposed §213.5(b)(3), a geologic assessment will not
be required for single-family residential subdivisions on less
than ten acres. However, there will be a potential increase
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in cost because the current rule does not require a geologic
assessment for a single-family residential subdivision with less
than 24 lots. The potential difference is that, under the current
rules, 24 lots could be proposed on 100 acres and no geologic
assessment would be required.

Under proposed §213.5(b)(3), the requirement for a downgra-
dient assessment of area geology has been decreased from 1
mile to one-half mile. This will result in a cost savings.

Under proposed §213.5(c)(4)(D), a geologic assessment will
have to be performed 50 feet on each side of the path of the
proposed sewer line. While this new requirement will result in
an initial cost, a cost savings should result ultimately during the
construction phase since it allows for pre-planning to address
sensitive features. Under the current rule, all construction must
stop while plans are designed and approved.

Under proposed §213.5(d)(1)(B), new UST systems are re-
quired be located a minimum horizontal distance of 150 feet
from any well or sensitive feature unless the system uses ter-
tiary containment. This will result in an increased cost depend-
ing on the location of the UST.

Proposed §§213.5(b)(4) and 213.5(e)(3), require description of
measures to contain spills for temporary ASTs storing greater
than 250 gallons and require these facilities be located a
minimum horizontal distance of 150 feet from any well or
sensitive feature. Both temporary and permanent facilities that
store greater than 500 gallons are required to be constructed
within a controlled drainage area of impervious material that is
sized to contain one and one-half times the storage capacity of
the facility.

This new requirement represents a cost increase because
the current rules do not require containment for temporary
ASTs. However clean-up of spills of hazardous substances has
always been required under the Texas Hazardous Substances
Spill Prevention and Control Act. This section also requires
permanent AST facilities of 500 gallon to 1,000 gallon to file
and comply with an ASTFP.

Under §213.5(f)(2)(A)(i), a geologist must certify that a lift
station excavation has been inspected for sensitive features.
Section 213.5(f)(2)(B) also requires a geologist to certify that
a UST excavation has been inspected for sensitive features.
These new requirements could result in a cost, however, the
current rule already requires that sensitive features be address
if they are encountered during construction.

Under §213.5(h), temporary erosion and sedimentation controls
will be required for the installation of utility lines that do not carry
pollutants. This will result in an additional cost because these
types of facilities are currently exempt from requirements under
Chapter 313.

Under §213.8(a)(5) and (b)(3), new Type I municipal solid waste
landfills are prohibited on the recharge or transition zone. This
should not result in either a cost increase or decrease because
the topography, availability of soil liner materials, and geologic
factors are unsuitable and uneconomical for locating these
facilities in these areas.

The cost implications of these requirements for any project will
vary on a case-by-case basis with the type of project, its size

and location, the type of construction and other site-specific
conditions. For large or particularly complex developments with
significant potential for impact, the total monetary implications
could be significant. It is not anticipated that the total, incremen-
tal financial effects of the new requirements will increase total
construction and development costs by a significant percent-
age. Many projects have no significant increases and could, in
fact, realize some cost savings. There may also be indirect cost
savings as a result of the reduction of contamination risks and
the associated liability cost. Many of these fiscal implications
will affect small businesses. However, the magnitude of costs
or costs savings will vary with the size and individual character-
istics of proposed developments, but not directly with the size
of the affected firm.

The commission has prepared a Takings Impact Assessment
for this rule pursuant to Texas Government Code, §2007.043.
The following is a summary of that Assessment. The specific
purpose of the rule is to regulate activities having the potential
for causing pollution of the Edwards Aquifer. The rule will
substantially advance this specific purpose by clarifying the
procedures and criteria to be used by the commission in the
review and approval of Edwards Aquifer plans for regulated
activities under this section. Promulgation and enforcement of
this rule could affect private real property which is the subject
of the rule.

However, there are exceptions to the application of Chapter
2007 of the Texas Government Code. One exception exists
since the possibility of degradation to the quality of the water
supply presents a real and substantial threat to public health
and safety (see Texas Government Code, §2007.003(b)(13)).
The proposed rule will significantly contribute to the prevention
of this threat. The Edwards Aquifer is the sole or primary
source of water for over 1.5 million people. To the extent this
rule regulates activities which have the potential for causing
significant pollution of the Edwards Aquifer over the recharge
and transition zones, it significantly advances health and safety.
This rule is necessary to carry out the stated authority of the
commission to protect human health and the environment.

Additionally, regardless of the applicability of §2007.003(b)(13)
of the Act, §2.007.003(c) also applies to this rule. Subsection
(c) exempts the enforcement or implementation of a statute, or-
dinance, order, rule, regulation, requirement, resolution, policy,
guideline, or similar measure that was in effect September 1,
1995 and that prevents the pollution of a reservoir or an aquifer
designated as a "sole source" aquifer. This exception applies
to the enforcement or implementation of the entire rule even
though only part of the Edwards has been designated as a sole
source aquifer (See 40 FedReg 58344 (1975) and 53 FedReg
20897 (1988)). Current Chapter 313 rules regulating activities
over the recharge or transition zones of the Edwards Aquifer
have been in effect since March 1990.

The activities addressed by the rule are those that may pose
a threat to water quality. This rule specifically applies to the
Edwards Aquifer and is not intended to be applied to any other
aquifers in the state of Texas. Unless otherwise provided
under this chapter, the owner of an existing or proposed site
such as a residential or commercial development, sewage
collection system, or aboveground storage tank facility for static
hydrocarbons or hazardous substance, who proposes new or
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additional regulated activities under this chapter, must file all
appropriate applications with the executive director for approval.

Changes in the proposed rule would prohibit Type I, II or III
municipal solid waste disposal facilities to be located over the
recharge zone. However, there are no known permitted or
proposed Type I, II or III municipal solid waste facilities currently
located within the recharge or transition zones of the aquifer.
Generally, the topography, availability of soil liner materials, and
geologic factors are unsuitable and uneconomical for locating
municipal solid waste landfills on the recharge zone. Other
activities with high potential for pollution, including new confined
animal feeding operations and disposal of hazardous waste, are
already prohibited under the existing Edwards Aquifer rule.

Public hearings on the proposal will be held in San Antonio on
September 4th at 7:00 p.m. in the San Antonio City Council
Chambers, Municipal Plaza Building at Main and Commerce
Streets, 103 Main Plaza, San Antonio; and in Austin on
September 10th at 2:00 p.m at the Texas Natural Resource
Conservation Commission Office Complex, Building E., Room
201S, 12100 Park 35 Circle, Austin. The hearing is structured
to receive oral or written comments by interested persons.
Individuals may present oral statements when called upon in
the order of registration. There will be no open discussion by
the audience during the hearing; however, a commission staff
member will be available to discuss the proposal 30 minutes
prior to the hearing and will answer questions before and after
the hearing.

Written comments on the proposal should reference Rule Log
Number 96114-213-WT and may be submitted to Lutrecia
Oshoko, Texas Natural Resource Conservation Commission,
Office of Policy and Regulatory Development, MC 205, P.O.
Box 13087, Austin, Texas 78711-3087, (512) 239-4640. Written
comments must be received by 5:00 p.m., September 16, 1996.
For further information concerning this proposal, please contact
Mary Ambrose, Water Policy and Regulations Division at (512)
239-4813.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 26.011, 26.341 and Texas Health and Safety
Code, §§361.024 and 366.012, which provide the commission
with the authority to promulgate rules necessary for the exer-
cise of its jurisdiction and powers provided by the Codes and
other laws. Additionally, Texas Water Code, §26.046, requires
the commission to hold annual public hearing to receive evi-
dence form the public on actions the commission should take
to protect the Edwards Aquifer from pollution, §26.0461, allows
the commission to impose fees for processing plans or amend-
ments that are subject to review or approval under the commis-
sion’s Edwards Aquifer rules, §26.121, prohibits unauthorized
discharges, and §28.011, authorizes the commission to make
and enforce rules for the protection and preservation of ground-
water quality.

There are no other cods are statutes that will be affected by
this proposal.

§213.1. Purpose.

The purpose of this chapter is to regulate activities having the
potential for polluting the Edwards Aquifer in order to protect existing
and potential uses of groundwater and maintain Texas Surface Water
Quality Standards. The activities addressed are those that pose a
threat to water quality. Nothing in this chapter is intended to restrict
the powers of the commission or any other governmental entity to
prevent, correct, or curtail activities that result or might result in
pollution of the Edwards Aquifer. The executive director shall review
and act on an application subject to this chapter. Applications under
this chapter are also subject to Chapter 50, Subchapter C of this title
(relating to Action by Executive Director).

§213.2. Applicability and Person or Entity Reqquired to Apply.

These rules specifically apply to the Edwards Aquifer and are not
intended to be applied to any other aquifers in the state of Texas.
Unless otherwise provided under this chapter, the owner of an existing
or proposed site, such as a residential or commercial development,
sewage collection system, or aboveground or underground storage
tank facility for static hydrocarbons or hazardous substances, who
proposes new or additional regulated activities under this chapter,
must file all appropriate applications with the executive director for
approval.

§213.3. Definitions.

The definitions in §§26.001, 26.263, and 26.342 of the Texas Water
Code are applicable to this chapter. When used in this chapter, those
definitions shall have the same meaning as the following definitions
unless the context in which they are used clearly indicates otherwise,
or those definitions are inconsistent with the definitions listed in this
section.

Abandoned well- A well that has not been used for six consecutive
months. A well is considered to be in use in the following cases:

(A) a non-deteriorated well which contains the casing,
pump and pump column in good condition; or

(B) a non-deteriorated well which has been capped (as
defined by Chapter 338 of this title relating to Water Well Drillers
Rules).

Aboveground storage tank facility- The site, tract, or other area where
one or more aboveground storage tank systems is located, including
all adjoining contiguous land and associated improvements.

Aboveground storage tank system - A nonvehicular device (including
any associated piping) that is made of nonearthen materials; located
on or above the ground surface, or on or above the surface of the floor
of a structure below ground, such as a mineworking, basement, or
vault; and designed to contain an accumulation of static hydrocarbons
or hazardous substances.

Appropriate regional office- For regulated activities covered by this
chapter and located in Hays, Travis and Williamson counties, the
appropriate agency regional office is Region 11, located in Austin,
Texas. For regulated activities covered by this chapter and located in
Kinney, Uvalde, Medina, Bexar, and Comal counties, the appropriate
agency regional office is Region 13, located in San Antonio, Texas.

Assessment of area geology- A report which is prepared by a
geologist describing area and site-specific geology.

Best management practice (BMPs)- schedule of activities, prohibi-
tions of practices, maintenance procedures, and other management

21 TexReg 6568 July 16, 1996 Texas Register



practices to prevent or reduce the pollution of water in the State.
BMPs also include treatment requirements, operating procedures, and
practices to control site runoff, spillage or leaks, sludge or waste
disposal, or drainage from raw material storage. BMPs are those
measures that are reasonable and necessary to achieve a performance
standard that protects existing and potential uses of groundwater and
maintain Texas Surface Water Quality Standards, as determined by
studies and other information that are generally relied upon by pro-
fessionals in the environmental protection field and verified through
performance monitoring.

Commencement of construction- The initiation of any regulated ac-
tivity directly related and integral to the construction of the project
proposed by the applicant in the approved water pollution abatement
plan, organized sewage collection system plan, underground storage
tank facility plan, or aboveground storage tank facility plan. Activ-
ities will be considered on a case-by-case basis to have commenced
if the owner has obtained all necessary federal, state, and local ap-
provals or permits required to begin a regulated activity; and if either
on-site construction directly related to the development has begun,
or the owner has entered into contractual obligations, for physical
construction to be completed within a reasonable time, which cannot
be canceled or modified without substantial loss.

Edwards Aquifer- That portion of an arcuate belt of porous, water-
bearing, predominantly carbonate rocks known as the Edwards and
Associated Limestones in the Balcones Fault Zone trending from
west to east to northeast in Kinney, Uvalde, Medina, Bexar, Co-
mal, Hays, Travis, and Williamson counties; and composed of the
Salmon Peak Limestone, McKnight Formation, West Nueces For-
mation, Devil’s River Limestone, Person Formation, Kainer Forma-
tion, Edwards Formation, and Georgetown Formation. The perme-
able aquifer units generally overlie the less-permeable Glen Rose
Formation to the south, overlie the less-permeable Comanche Peak
and Walnut formations north of the Colorado River, and underlie the
less-permeable Del Rio Clay regionally.

Edwards Aquifer protection plan holder—Person who is responsible
for compliance with an approved water pollution abatement plan,
organized sewage collection system plan, underground storage tank
facility plan, aboveground storage tank facility plan, or an exception
or variance granted by the executive director.

Feedlot/concentrated animal feeding operation- A concentrated, con-
fined livestock or poultry facility operated for meat, milk or egg
production, growing, stabling, or housing, in pens or houses wherein
livestock or poultry are fed at the place of confinement and crop or
forage growing or production of feed is not sustained in the area of
confinement.

Geologic or manmade features- Features including but not limited
to closed depressions, sinkholes, caves, faults, fractures, bedding
plane surfaces, interconnected vugs, reef deposits, wells, borings,
and excavations.

Groundwater conservation district- Any groundwater district created
by the Texas Legislature or the commission under the Texas Water
Code, Chapter 36, as a groundwater conservation district to conserve,
preserve, and protect the waters of an underground water supply.

Hazardous substance—Any substance designated as such by the
administrator of the Environmental Protection Agency pursuant to
the Comprehensive Environmental Response, Compensation, and
Liability Act; regulated pursuant to §311 of the Federal Water

Pollution Control Act; or any solid waste, or other substance that is
designated to be hazardous by the commission, pursuant to the Texas
Water Code, §26.263 or Texas Health and Safety Code, §361.003.

Industrial wastewater discharge- Any category of wastewater except:

(A) those that are primarily domestic in composition; or

(B) those emanating from feedlot/concentrated animal
feeding operations.

Land application system- A wastewater disposal system designed not
to discharge wastewater into a surface drainage way.

Organized sewage collection system- Any public or private sewerage
system for the collection and conveyance of sewage to a treatment and
disposal system that is regulated pursuant to rules of the commission
and provisions of Chapter 26 of the Texas Water Code. A system
includes lift stations, force mains, gravity lines, and all appurtenances
necessary for conveying wastewater from a generating facility to a
treatment plant.

Pollution- The alteration of the physical, thermal, chemical, or
biological quality of, or the contamination of any water in the state
that renders the water harmful, detrimental, or injurious to humans,
animal life, vegetation, or property, or to public health, safety or
welfare, or impairs the usefulness of the public enjoyment of the
waters for any lawful or reasonable purpose.

Private sewage facilities- On-site sewage facilities as defined under
Chapter 285 of this title (relating to On-site Wastewater Treatment).

Private service lateral- Facilities extending from the building drain
to an existing private or public sewage collection system or other
place of disposal that provides service to one individual household or
building whose operation and maintenance are the sole responsibility
of the tenant or owner of the building. Facilities extending from the
convergence of private service laterals from more than one building
is considered a sewage collection system.

Recharge zone- Generally, that area where the stratigraphic units
constituting the Edwards Aquifer crop out, including the outcrops of
other geologic formations in proximity to the Edwards Aquifer, where
caves, sinkholes, faults, fractures, or other permeable features would
create a potential for recharge of surface waters into the Edwards
Aquifer. The recharge zone is identified as that area designated as
such on official maps located in the appropriate regional office and
groundwater conservation districts.

Regulated activity- Any construction-related activity on the recharge
zone of the Edwards Aquifer, such as, but not limited to: construction
of buildings, utility stations, roads, highways, or railroads; clearing,
excavation or any other activities which alter or disturb the topo-
graphic, geologic, or existing recharge characteristics of a site; any
installation of aboveground or underground storage tank facilities on
the recharge or transition zone of the Edwards Aquifer; or any other
activities which may pose a potential for contaminating the Edwards
Aquifer. "Regulated activity" does not include:

(A) the clearing of vegetation in a 10-foot wide path, for
the sole purpose of surveying;

(B) agricultural activities, except feedlots/concentrated
animal feeding operations;

(C) activities associated with the exploration, develop-
ment, and production of oil or gas or geothermal resources as de-
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fined in Chapter 335 of this title (relating to Industrial Solid Waste
and Municipal Hazardous Waste);

(D) routine maintenance of existing structures that does
not involve additional site disturbance, such as; resurfacing of roads,
parking lots, sidewalks, or other development-related impervious
surfaces; fence building, or other similar activities in which there
is little or no potential for contaminating groundwater, or there is
little or no change to the topographic, geologic, or existing sensitive
features; or

(E) construction of single-family residences on lots that
are larger than five acres, where no more than one single-family
residence is located on each lot.

Sensitive feature- Permeable geologic or manmade feature located on
the recharge zone or transition zone where:

(A) a potential for hydraulic interconnectedness between
the surface and the Edwards Aquifer exists, and

(B) rapid infiltration to the subsurface may occur.

Sewage holding tank- A tank or other containment structure used to
receive and store sewage until its ultimate disposal in an approved
treatment facility.

Site- The entire area included within the legal boundaries of the
property. Regulated activities on a site that is located partially on
the recharge zone and transition zone shall be treated as if the entire
site is located on the recharge zone.

Static hydrocarbon- A hydrocarbon which is liquid at atmospheric
pressure and 20o centigrade.

Stub out- A wye, tee, or other manufactured appurtenance placed in a
sewage collection system providing a location for a future extension
of the collection system.

Transition zone- That area where geologic formations crop out in
proximity to and south and southeast of the recharge zone and where
faults, fractures, and other geologic features present a possible avenue
for recharge of surface water to the Edwards Aquifer, including
portions of the Del Rio Clay, Buda Limestone, Eagle Ford Group,
Austin Chalk, Pecan Gap Chalk, and Anacacho Limestone. The
transition zone is identified as that area designated as such on official
maps located in the appropriate regional office and groundwater
conservation districts.

Underground storage tank facility- The site, tract, or other defined
area where one or more underground storage tank systems are located,
including all adjoining contiguous land and associated improvements.

Underground storage tank system- Any one or combination of
underground tanks and any connecting underground pipes used to
contain an accumulation of regulated substances, the volume of
which, including the volume of the connecting underground pipes,
is 10% or more beneath the surface of the ground.

Well- A bored, drilled or driven shaft, or an artificial opening in the
ground made by digging, jetting or some other method, where the
depth of the well is greater than its largest surface dimension. A well
is not a surface pit, surface excavation, or natural depression.

§213.4. Application Processing and Approval.
(a) Approval by the executive director. No person shall

commence the construction of any regulated activity until an Edwards
Aquifer protection plan or modifications to the plan as required

by §213.5 of this title (relating to Required Edwards Aquifer
Protection Plans, Notification, and Exemptions) has been filed with
the appropriate regional office, and the application has been reviewed
and approved by the executive director. The appropriate regional
office shall provide copies of submittals to affected incorporated cities
and groundwater conservation districts having jurisdiction over the
area potentially affected by a proposed regulated activity, for the
purpose of considering timely input from local government entities.
A complete application for approval, as described in this section,
must be submitted with the appropriate fee as specified in §213.12
of this title (relating to Application Fees).

(b) Contents of Application.

(1) Forms provided by the executive director. Applica-
tions for approval filed under this chapter must be made on forms
provided by or approved by the executive director. Each application
for approval must, at a minimum, include the following:

(A) name of the development, subdivision, or facility
for which the application is submitted;

(B) a narrative description of the location of the
project or facility for which the application is submitted, presenting
sufficient detail and clarity so that the project site and its boundaries
can be located during a field inspection;

(C) name, address, and telephone number of the
owner or any other persons signing the application; and

(D) information needed to determine the appropriate
fee under §213.14 of this title (relating to Fee Schedule) for the
following plan types:

(i) for water pollution abatement plans and modifi-
cations to plans, the total acreage of the site where regulated activities
will occur;

(ii) for organized sewage collection system plans
and modifications to plans, the total linear footage of all lines; or

(iii) for static hydrocarbon and hazardous substance
storage in underground or permanent aboveground storage tank
facility plans, the total number of tanks or piping systems.

(2) Additional information. Each application must also
include the following information, as applicable:

(A) for water pollution abatement plans, the informa-
tion required under §213.5(b) of this title;

(B) for sewage organized collection system plans, the
information required under §213.5(c) of this title;

(C) for static hydrocarbon and hazardous substance
storage in underground storage tank systems, the information required
under §213.5(d) of this title;

(D) for static hydrocarbon and hazardous substance
storage in aboveground storage tank systems, the information required
under §213.5(e) of this title; and

(E) any other pertinent information related to the
application which the executive director may require.

(c) Application submittal. Four copies of the application
must be submitted to the appropriate regional office. Only owners,
their authorized agent(s), or those persons having an option to
purchase, or having the right to possess and control the property
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which is the subject of the Edwards Aquifer protection plan may
submit the plan for review and approval by the executive director.

(d) Signatories to Applications.

(1) Required Signature. All applications must be signed
as follows.

(A) For a corporation, a principal executive officer
(president, vice-president, or a duly authorized representative) must
sign the application. A representative must submit written proof of
the authorization.

(B) For a partnership, a general partner must sign the
application;

(C) For a political entity such as a municipality, state,
federal or other public agency, either a principal executive officer
or a duly authorized representative must sign the application. A
representative must submit written proof of the authorization.

(D) For an individual or sole proprietorship, the
individual or sole proprietor must sign the application.

(2) Proof of Authorization to Sign. The executive director
requires written proof of authorization for any person signing an
application.

(e) Executive director review. The executive director must
complete the review of an application within 90 days after determin-
ing that it is administratively complete. The executive director must
declare that the application is administratively complete or deficient
within 60 days of receipt by the appropriate regional office. Grounds
for a deficient application include, but are not limited, to failure to
pay all applicable application fees.

(f) Additional provisions. As a condition of approval,
the executive director may impose additional provisions deemed
necessary to protect the Edwards Aquifer from pollution. The
executive director may conditionally approve an Edwards Aquifer
protection plan or impose special conditions on the approval of a
plan.

(g) Deed recordation. Within 30 days of receiving written
approval of an Edwards Aquifer protection plan for a proposed
regulated activity, the applicant must record in the county deed
records that the property is subject to an approved Edwards Aquifer
protection plan. Prior to commencing construction, the applicant
must submit, to the appropriate regional office, proof of application
for recordation of notice in the county deed records.

(h) Term of approval. The executive director’s approval
of an Edwards Aquifer protection plan will expire two years after
the date of initial issuance, unless prior to the expiration date,
construction related to the approved plan has commenced. If a
written request for an extension is timely filed under the provisions
of this subsection, the approved plan shall continue in effect until
the executive director makes a determination on the request for the
extension.

(1) A written request for an extension must be received
not earlier than 60 days and no later than 30 days prior to the
expiration date of an approved Edwards Aquifer protection plan or a
previously approved extension. Requests for extensions are subject
to fees outlined in §213.13 of this title (relating to Fees Related to
Requests For Extensions).

(2) An executive director’s approved extension will expire
six months after the original expiration date of the approved Edwards
Aquifer protection plan or a previously approved extension unless
prior to the expiration date, commencement of construction, repair,
or replacement related to the approved plan has occurred.

(3) Any requests for extensions received by the executive
director after the expiration date of an approved Edwards Aquifer
protection plan or a previously approved extension will be considered
a new application for the purposes of this title and will be subject to
appropriate fees.

(4) An extension will not be granted if the proposed
regulated activity or approved plan for the regulated activity(s) under
this chapter has changed.

(i) Legal Transfer of Property. Upon legal transfer of
property, sewage collection systems, force mains, lift stations,
underground storage tank system, or aboveground storage tank
system, the new owner(s) is required to comply with all terms of the
approved Edwards Aquifer protection plan. If the new owner intends
to commence any new regulated activity on the site, he/she must file
an Edwards Aquifer protection plan that specifically addresses the
new activity.

(j) Modification of previously approved plans. The holder
of any approved Edwards Aquifer protection plan must notify the
appropriate regional office in writing and obtain approval from the
executive director prior to any of the following:

(1) any physical or operational modification of any water
pollution abatement structure(s), including but not limited to ponds,
dams, berms, sewage treatment plants, and diversionary structures;

(2) any change in the nature or character of the regulated
activity from that which was originally approved or a change which
would significantly impact the ability of the plan to prevent pollution
of the Edwards Aquifer;

(3) any development of land previously identified as
undeveloped in the original water pollution abatement plan;

(4) any physical modification of the approved organized
sewage collection system;

(5) any physical modification of the approved under-
ground storage tank system; or

(6) any physical modification of the approved above-
ground storage tank system.

(k) Compliance. The holder of the approved or conditionally
approved Edwards Aquifer protection plan shall be responsible for
compliance with this chapter and any special conditions of an
approved plan through all phases of plan implementation. Failure
to comply with any condition of the executive director’s approval is
a violation of this rule.

§213.5. Required Edwards Aquifer Protection Plans, Notification,
and Exemptions.

(a) Required plans. A plan must be submitted for the
following, as appropriate:

(1) a water pollution abatement plan under subsection (b)
of this section to conduct regulated activities on the recharge zone
not covered by subsections (c), (d), or (e) of this section;
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(2) an organized sewage collection system plan under
subsection (c) of this section for repair, replacement, or construction
related to existing or new organized sewage collection systems on
the recharge zone;

(3) an underground storage tank facility plan for static
hydrocarbon and hazardous substance storage under subsection (d)
of this section for the construction, repair, or replacement of an
underground storage tank system; including tanks, piping, and related
systems located on the recharge zone or transition zone; and

(4) an aboveground storage tank facility plan for static
hydrocarbon and hazardous substance storage under subsection (e)
of this section for the construction, repair, or replacement of an
aboveground storage tank system; including tanks, piping, and related
systems, for the storage of hydrocarbon or hazardous substance
located on the recharge zone or transition zone.

(b) Water Pollution Abatement Plan. A water pollution
abatement plan must contain the following information.

(1) Application. The information required under §213.4
of this title (relating to Application Processing and Approval) is part
of the plan and shall be filed with the executive director at the
appropriate regional office.

(2) Site location. The location data and maps shall include
the following:

(A) a legible road map with directions, including
mileage, which would enable the executive director to locate the site
for inspection;

(B) a general location map showing:

(i) the site location on a copy (or spliced composite
of copies, if necessary) of an official recharge zone map(s) with
quadrangle name(s) and recharge and transition zone boundaries
clearly labeled; and

(ii) a drainage plan, shown on the recharge zone
map, indicating all paths of drainage from the site to the boundary
of the recharge zone; and

(C) a site plan with a minimum scale of 1 inch to 400
feet, showing:

(i) the 100-year floodplain boundaries (if applica-
ble);

(ii) the layout of the development, and existing and
finished contours at appropriate, but not greater than five foot con-
tour intervals;

(iii) the location of all known wells (including but
not limited to water wells, oil wells, and unplugged and abandoned
wells); and

(iv) any sensitive feature located on the site of the
proposed regulated activity or for areas beyond the site boundary
that is within the 100-year floodplain and is a distance of one-half
mile downgradient of the site as identified in paragraph (3) of this
subsection.

(3) Assessment of area geology. For all regulated activi-
ties, the applicant must submit a report prepared by a geologist de-
scribing area and site-specific geology identifying all potential path-
ways for contaminant movement to the Edwards Aquifer. For ar-

eas beyond the site boundary that are within the 100-year floodplain
and are the shorter distance of either one-half mile downgradient
of the site or the downgradient boundary of the recharge zone, the
geologic assessment must include an identification of sensitive fea-
tures. If access to downgradient property is denied, these features
may be inventoried from literature searches, recognized from aerial
photographs, or identified from other sources of information. Where
the 100-year floodplain has not been delineated, the applicant shall
delineate the 100-year floodplain, showing all applicable data and
calculations used to make such a delineation. Single-family residen-
tial subdivisions constructed on less than 10 acres are exempt from
this requirement. The geologic assessment must include:

(A) a geologic map at site-plan scale showing the
outcrop of surface geologic units and all geologic and manmade
features, specifically identifying caves, sinkholes, faults, permeable
fractures, solution zones, and other sensitive features;

(B) a stratigraphic column showing at a minimum,
formations, members, and thicknesses;

(C) forms provided by or approved by the executive
director, which describe and evaluate all geologic and manmade
features to access and determine if they are sensitive features, and
include:

(i) identification of each geologic or manmade
feature, with a cross reference to the site-plan map coordinates; and

(ii) the type of geologic or manmade feature, in-
cluding but not limited to, sinkholes, caves, faults, wells or poten-
tially permeable fractures and solution zones;

(D) a narrative assessment of site-specific geology,
detailing the potential for fluid movement to the Edwards Aquifer,
including discussion of the stratigraphy, structure, and karstic char-
acteristics of the site; and

(E) a narrative description of soil units and soil profile,
including thickness and hydrologic characteristics.

(4) Technical report. For regulated activities, a technical
report shall address the following issues.

(A) An assessment of:

(i) the nature of the regulated activity (such as
residential, commercial, industrial, or utility), including the size of
the site in acres; the projected population for the site; the amount
and type of impervious cover expected after construction is complete,
such as paved surface or roofing; the amount of surface expected to
be occupied by parking lots; and other factors that could affect water
quality;

(ii) the volume and character of wastewater ex-
pected to be produced (such as wastewater generated at a site should
be characterized as either domestic or industrial, or if commingled,
by approximate percentages of each type);

(iii) the volume and character of stormwater runoff
expected to occur (estimates of stormwater runoff quality and quantity
should be based on area and type of impermeable cover, as described
in clause (i) of this subparagraph); and

(iv) any activities or processes which may be a
potential source of contamination.
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(B) A description of the best management practices
and measures that will be taken to prevent pollution of stormwater
originating on-site or upgradient from the site and potentially
flowing across the site during construction and after completion of
construction.

(C) A description of the best management practices
and measures that will be taken to prevent pollution downgradient
of the site by contaminated stormwater runoff from the site during
construction and after completion of construction.

(D) A description of the best management practices
and measures that will be taken to prevent pollutants from entering the
aquifer while, to the extent practicable, maintaining flow to sensitive
features identified in either the assessment of area geology or during
excavation, blasting, or construction. The sealing of sensitive features
as a pollution control measure will be evaluated by the executive
director on a case-by-case basis.

(E) Measures to be taken to avoid or minimize changes
in which water may enter a stream as a result of construction and
development that would increase flashing, create stronger flow and
stream velocity; or otherwise increase instream erosion and further
water quality degradation;

(F) A description of the method of disposal of waste-
water from the site:

(i) if wastewater is to be disposed of by conveyance
to a sewage treatment plant for treatment and disposal, the existing
or proposed treatment facility must be identified; or

(ii) if wastewater is to be disposed of by an on-site
sewage facility, the application must be accompanied by a written
statement from the appropriate authorized agent, stating that the site
is suitable for the use of private sewage facilities and will meet
the special requirements for on-site sewage facilities located on the
Edwards Aquifer recharge zone as specified under Chapter 285 of
this title (relating to On-site Wastewater Treatment ), or identifying
those areas that are not suitable.

(G) A description of measures that will be taken to
contain any spill of hydrocarbons or hazardous substances from
temporary aboveground storage of 250 gallons or more. Temporary
storage facilities are those used on site for less than one year.
Temporary aboveground storage tank systems of 250 gallons or more
cumulative storage capacity shall be located a minimum horizontal
distance of 150 feet from any domestic, industrial, irrigation, or public
water supply well, or other sensitive feature.

(H) A plan for the inspection of best management
practices and measures and for their maintenance and repair.

(c) Organized Sewage Collection Systems.

(1) No person shall commence repair, replacement, or
construction related to an existing or new organized sewage collection
system on the recharge zone, until design plans, specifications, and an
engineering report, as specified in Chapter 317 of this title (relating
to Design Criteria for Sewerage Systems) and appropriate special
requirements of this section, have been filed with and approved by
the executive director or review authority.

(2) General design of sewage collection systems. Design
of new sewage collection systems on the recharge zone must comply
with Chapter 317 of this title.

(3) Special requirements for sewage collection systems.
In addition to the requirements in paragraph (2) of this subsection,
sewage collection systems on the recharge zone must meet the
following special requirements.

(A) Manhole construction, repair, or replacement. All
manholes constructed, repaired, or replaced after March 21, 1990,
must be watertight, with watertight rings and covers and must be
constructed and tested to meet the requirements of §317.2(c)(5)(H)
of this title (relating to Sewage Collection System).

(B) Piping for gravity and pressurized collection sys-
tems. Compliance with the following is required, unless local regu-
lations dictate more stringent standards:

(i) for gravity collection systems, all PVC pipe
must have a Standard Dimension Ratio (SDR) of 35 or less and meet
the requirements of §§317.2(a)-317.2(c)(4) of this title; and

(ii) for all pressurized sewer systems, all PVC pipe
must have a minimum working pressure rating of 150 pounds per
square inch and meet the requirements of §317.2(d)(2 )- (4) and
§317.3(d)(5)-(7) of this title (relating to Sewage Collection System
and Lift Stations).

(C) Lift station design. Lift stations must be designed
and constructed to assure that bypassing of any sewage does not
occur. All lift stations must be designed to meet the requirements of
§317.2(d) and §317.3 of this title. A lift station submittal must include
final construction plans and a design report prepared by or under the
direct supervision of a Texas Registered Professional Engineer. All
design information must be signed, sealed, and dated by a Texas
Registered Professional Engineer.

(D) Certification of new sewage collection system
lines by a Texas Register Professional Engineer. Owners of sewage
collection systems must insure that all new gravity sewer system
lines having a diameter greater than or equal to six inches, all
new force mains, and all new private service laterals, are tested
for leakage following construction. Such lines must be certified by
a Texas Registered Professional Engineer to meet the appropriate
requirements of §317.2 of this title (relating to Design Criteria for
Sewerage Systems). The engineer shall retain copies of all test results
which shall be made available to the executive director upon request.
The engineer shall submit a letter certifying that all wastewater lines
have passed all required testing to the appropriate regional office
within 30 days of test completion and prior to use of the new
collection system. Following the completion of the new sewer lines
and manholes, they must be tested every five years thereafter in
accordance with subparagraph (E) of this paragraph.

(E) Testing of existing sewer lines. Owners of sewage
collection systems must insure that all existing sewer lines having a
diameter greater than or equal to six inches, including private service
laterals, manholes, and connections, are tested to determine types
and locations of structural damage and defects such as offsets, open
joints, or cracked or crushed lines that would allow exfiltration to
occur. Existing manholes and lift station wetwells shall be tested
using methods for new structures which are approved by the executive
director.

(i) Testing of all sewage collection systems shall be
completed within five years of commencement. Any sewage collec-
tion system in place as of March 21, 1990 shall have commenced
and completed testing. Every five years thereafter, existing sewer
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collection systems must be tested to determine types and locations of
structural damage and defects such as offsets, open joints, or cracked
or crushed lines that would allow exfiltration to occur. These test re-
sults shall be certified by a Texas Registered Professional Engineer.
The following methods meet the requirements for the five-year test-
ing of existing sewer lines.

(I) In-place deflection testing shall meet the
requirements of §317.2(a)(4)(C) of this title. No pipe shall exceed a
deflection rate of 5.0%.

(II) Internal line inspections, using a color tele-
vision camera to verify that the lines are free of structural damage
such as offsets, open joints, or cracked or crushed lines, that would
allow exfiltration to occur, are acceptable. The use of black and white
television equipment will not be accepted by the executive director.

(III) In-line smoke testing is acceptable only for
the testing of private service laterals.

(IV) Testing methods other than those listed
above must be approved by the executive director prior to initiating
the sewer line testing.

(ii) As soon as possible, but at least within one (1)
year of detecting defects, repairs to the sewage collection system
must be initiated by the system’s owner. However, all leakage must
be immediately contained to prevent any discharge to water in the
state or pollution of the Edwards Aquifer whether necessary repairs
have been completed or not. Failure to comply with this section is a
violation of §26.121 of the Texas Water Code. All repairs must be
certified by a Texas Registered Professional Engineer. Repairs must
be tested within 45 days of completion using the methods described
in clause (i) of this subparagraph. Results must be submitted to the
appropriate regional office within 30 days of testing.

(F) Blasting for sewer line excavation. Blasting for
sewer line excavation must be done in accordance with appropriate
criteria established by the National Fire Protection Association.
Should such blasting result in damage to an existing or newly
completed sewer line or any of its appurtenances, the owner of the
sewer system and appurtenances must repair and retest the damaged
sewer line and its appurtenances immediately. The use of sand for
pipe embedment or backfill in blasted rock is prohibited.

(G) Sewer line stub outs. New collection system lines
must be constructed with stub outs for the connection of anticipated
extensions. The location of such stub outs must be marked on the
ground such that their location can be easily determined at the time
of connection of the proposed extensions. All stub outs must be
sealed with a manufactured cap to prevent leakage. Extensions that
were not anticipated at the time of original construction or that are to
be connected to an existing sewer line not furnished with stub outs
must be connected using a manufactured saddle in accordance with
accepted plumbing techniques.

(i) Main line stub outs. Manholes shall be placed
at the end of all sewer lines that will be extended at a future date, as
specified in §317.2(c)(5) of this title. If the main line is to be extended
within one year, a variance to allow the use of stub out until the line
is extended will be considered on a case-by-case basis. At the time of
original construction, new stub outs must be constructed sufficiently
to extend beyond the end of the street pavement. Stub outs that were
not anticipated at the time of original construction must enter the

manhole using a bored or drilled hole. Chiseling or hammering to
enter a manhole is prohibited.

(ii) Private service lateral stub outs. Such stub outs
must be manufactured using wyes or tees that are compatible in size
and material with both the sewer line and the extension. Private
service lateral stub outs that were not anticipated at the time of
original construction must be connected using a manufactured saddle
in accordance with accepted plumbing techniques.

(H) Locating sewer lines within a five-year floodplain.
Sewer lines shall not be located within the five-year floodplain of
a drainageway, unless an exemption is granted by the executive
director. If the applicant demonstrates to the executive director that
such location is unavoidable, and the area is subject to inundation
and stream velocities which could cause erosion and scouring of
backfill, the trench must be capped with concrete to prevent scouring
of backfill, or the sewer lines must be encased in concrete. All
concrete shall have a minimum thickness of six inches.

(I) Inspection of private service lateral connections.
After installing and prior to covering and connecting a private
service lateral to an organized sewage collection system, a Texas
Registered Professional Engineer, Texas Registered Sanitarian, or
appropriate city inspector shall inspect the private service lateral and
the connection to the collection system and certify that construction
conforms with the applicable provisions of this subsection. The
owner of the collection system must maintain such certifications
for three years and forward copies to the appropriate regional office
upon request. No connections may be made to an approved sewage
collection system until the executive director has received certification
of new construction or repairs, and subsequent testing has been
performed as required by paragraph (D) or (E) of this subsection.
Private service laterals may only be connected to approved sewage
collection systems.

(J) Embedment materials. Embedment materials must
meet the specification for bedding contained in §317.2(a)(5) of this
title.

(K) Sewer lines bridging caverns or other sensitive
features. Sewer lines that bridge caverns or sensitive features must
be constructed in a manner that will maintain the structural integrity
of the line. When such geologic features are encountered during
construction, the location and extent of those features must be
reported to the appropriate regional office in writing within two
working days of discovery and must comply with the requirements
under subsection (g) of this section.

(L) Erosion and sedimentation control. A temporary
erosion and sedimentation control plan must be included with all
construction plans. All temporary erosion and sedimentation controls
must be installed prior to construction, must be maintained during
construction, and shall be removed when vegetation is established
and the construction area is stabilized.

(M) Alternative sewage collection systems. The exec-
utive director may approve an alternative procedure which is technical
justified; signed, sealed and dated by a Texas Register Professional
Engineer indicating equivalent environmental protection; and which
complies with the requirements of §317.2(d) of this title (relating to
Design Criteria for Sewerage Systems).

(N) Required corrective action. Notwithstanding com-
pliance with the requirements of subparagraphs (A)-(M) of this para-
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graph, sewage collection systems must operate in a manner that will
not cause pollution of the Edwards Aquifer. Any failure must be
corrected in a manner satisfactory to the executive director.

(4) Contents of organized sewage collection system plan.

(A) Application. For organized sewage collection
systems, the information required under §213.4 of this title (relating
to Application Processing and Approval) shall be filed with the
executive director at the appropriate regional office.

(B) Narrative description of proposed organized
sewage collection system. A narrative report must include at a min-
imum a geographic description and anticipated type of development
within the sewage collection system service area. A technical report
that was submitted under subsection (b) of this section satisfies this
requirement, provided it properly addresses the proposed sewage
collection systems.

(C) Plans and specifications. Plans and specifications
addressing all the requirements in paragraphs (2) and (3) of this
subsection, at a minimum, must include at a minimum:

(i) a map showing the location of the organized
sewage collection system lay-out in relation to recharge zone bound-
aries;

(ii) a map showing the location of the organized
sewage collection system lay-out, overlaid by topographic contour
lines, using a contour interval of not greater than five feet, and
showing the area within both the 5-year floodplain and the 100-year
floodplain of any drainage way;

(iii) construction documents prepared by or under
the supervision of a Texas Registered Professional Engineer, which
have also been signed, sealed, and dated by that Texas Register
Professional Engineer, at a minimum, shall include:

(I) plan and profile view of the collection sys-
tem;

(II) construction details of collection system
components;

(III) specifications for all collection system
components; and

(IV) proposed pollution abatement measures for
sensitive features identified along the path of the proposed sewer line.

(D) Assessment of area geology. An assessment of
area geology shall be performed along the path of the proposed sewer
line(s), plus 50 feet on each side of the proposed sewer line as de-
scribed in subsection (b)(3) of this section.

(d) Static Hydrocarbon and Hazardous Substance Storage in
Underground Storage Tanks System.

(1) Standards for Underground Storage Tank Systems.
New or replacement systems for the underground storage of static
hydrocarbons or hazardous substances shall be of double-walled or
an equivalent method approved by the executive director. Methods
for detecting leaks in the inside wall of double-walled system shall be
included in the facility’s design and construction. The leak detection
system shall provide continuous monitoring of the system and shall
be capable of immediately alerting the system’s owner of possible
leakages. System design shall be prepared and signed by a contractor

registered under Chapter 334 of this title (relating to Underground and
Aboveground Storage Tanks).

(A) Installation. All underground hydrocarbon and
hazardous substance storage tank systems shall be installed by a
person possessing a valid certificate of registration in accordance with
the requirements of Subchapter I of Chapter 334 of this title (relating
to Underground and Aboveground Storage Tanks).

(B) Siting. Any new underground hydrocarbon and
hazardous substance storage tank system that does not incorporate
a method for tertiary containment shall be located a minimum
horizontal distance of 150 feet from any domestic, industrial,
irrigation, or public water supply well, or other sensitive feature.

(2) Contents of an Underground Storage Tank Facility
Plan. An underground storage tank facility plan must, at a minimum,
contain the following information.

(A) Application. The information required under
§213.4 of this title (relating to Application Processing and Approval)
shall be filed with the executive director at the appropriate regional
office.

(B) A site location map as specified in subsection
(b)(2) of this section including a legible road map, a general location
map, and a site plan, shall be submitted as part of the plan.

(C) Assessment of area geology. For all facilities,
located on either the recharge zone or transition zone, an assessment
of area geology, as described in subsection (b)(3) of this section, shall
be submitted for the site and for areas beyond the site boundary that
is within the 100-year floodplain the shorter distance of either one-
half mile downgradient of the site or the downgradient boundary of
the recharge zone.

(D) Technical report. For all facilities, located on
either the recharge zone or transition zone, a technical report as
described in §213.5(b)(4) of this title (relating to Technical report),
shall be submitted for the site.

(e) Static Hydrocarbon and Hazardous Substance Storage in
an Aboveground Storage Tank Facility.

(1) Design standards. Facilities used for the temporary
and permanent aboveground storage of static hydrocarbon and
hazardous substance shall be constructed within controlled drainage
areas that are sized to capture one and one-half times the storage
capacity of the facility. The controlled drainage area shall be
constructed of and in a material impervious to the substance(s) being
stored, and shall direct spills to a convenient point for collections and
recovery. Any spills from storage tank facilities shall be removed
from the controlled drainage area for disposal within 24 hours of the
spill.

(2) Contents of an Aboveground Storage Tank Facility
Plan. A permanent aboveground storage tank facility plan must
contain, at a minimum, the following information.

(A) Application. For an aboveground storage tank
facility, the information required under §213.4 of this title shall be
filed with the executive director at the appropriate regional office.

(B) A site location map as specified in subsection
(b)(2) of this section, including a legible road map, a general location
map, and a site plan, shall be submitted as part of the plan for a
permanent facility.
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(C) Assessment of area geology. For all facilities,
located on either the recharge zone or transition zone, an assessment
of area geology, as described in subsection (b)(3) of this section, shall
be submitted for the site and for areas beyond the site boundary that
is within the 100-year floodplain the shorter distance of either one-
half mile downgradient of the site or the downgradient boundary of
the recharge zone.

(D) Technical report. For all facilities, located on
either the recharge zone or transition zone, a technical report as
described in subsection (b)(4) of this section (relating to Technical
report), shall be submitted.

(3) A description of measures that will be taken to contain
any spill of hydrocarbons or hazardous substances from temporary
storage of 250 gallons or more shall be included with the plan
unless described under subsection (b)(4)(F) of this section. Any new
temporary aboveground hydrocarbon and hazardous substance storage
tank system shall be located a minimum horizontal distance of 150
feet from any domestic, industrial, irrigation, or public water supply
well, or other sensitive feature.

(4) Exemptions from this section.

(A) Equipment used to transmit electricity that utilizes
mineral oil for insulation or cooling purposes, including transformers
and oil circuit breakers, are exempt from this section.

(B) Permanent storage facilities with a cumulative
storage capacity of less than 500 gallons are exempt from this section.

(f) Notification and inspection.

(1) The applicant must provide written notification of
intent to commence construction, repair, or replacement to the
appropriate regional office 48 hours prior to commencing such
regulated activity. Written notification shall include the date on which
the regulated activity will commence and identify the approved plan
under which the regulated activity will proceed.

(2) If any sensitive feature is discovered during construc-
tion, repair, or replacement, all regulated activities near the sensitive
feature must be suspended immediately. The holder of an approved
Edwards Aquifer protection plan must immediately notify the ap-
propriate regional office of any sensitive features encountered during
construction before continuing construction. Regulated activities near
the sensitive feature may not proceed until the executive director has
reviewed and approved the methods proposed to protect the sensitive
feature and the Edwards Aquifer from potential adverse impacts to
water quality.

(A) The holder of an approved sewage collection
system plan, must meet the following.

(i) Upon completion of any lift station excavation,
a geologist shall certify that the excavation has been inspected for
the presence of sensitive features. Certification that the excavation
has been inspected shall be submitted to the appropriate regional
office. Further excavation and installation activities shall not proceed
until the executive director has reviewed and approved the methods
proposed to protect any sensitive feature discovered during this
inspection and the Edwards Aquifer from potentially adverse impacts
to water quality from the lift station.

(ii) A Texas Registered Professional Engineer shall
submit proposed plans for insuring the structural integrity of the sewer

line or modifying the proposed collection system alignment around
the feature.

(B) Upon completion of tankhold excavation for an
approved underground storage tank facility plan, a geologist shall
certify that the excavation has been inspected for the presence of
sensitive features. Certification that the excavation has been inspected
shall be submitted to the appropriate regional office. Installation
activities shall not proceed until the executive director has reviewed
and approved the methods proposed to protect any sensitive feature
found during this inspection and the Edwards Aquifer from potentially
adverse impacts to water quality from the underground storage tank
system. This protection method shall be consistent with subsection
(d)(1)(B) of this section.

(3) The executive director must determine the acceptabil-
ity of plans intended to demonstrate methods to mitigate potential
contamination associated with the sensitive feature within one week
of receiving the plans.

(g) On-site sewerage systems. On-site sewerage systems
located on the recharge zone of the Edwards Aquifer must be
designed, installed, maintained, repaired, and replaced in accordance
with §285.18 of this title (relating to On-Site Sewerage Facilities
on Recharge Zones of the Edwards Aquifer) and other applicable
provisions contained in Chapter 285.

(h) Exemption. The installation of natural gas, telephone or
electric lines, water lines, or other such utility lines which are not
designed to carry and will not carry pollutants, stormwater runoff,
or sewage effluent is exempt from the Edwards Aquifer protection
plan submittal requirements under this section. The construction
of these facilities on the recharge zone is a regulated activity and
the installation and maintenance of appropriate temporary erosion
and sedimentation controls is required. All temporary erosion and
sediment controls must be installed prior to construction, must
be maintained during construction, and shall be removed when
vegetation is established and the construction area is stabilized.
The executive director may monitor stormwater discharges from
these projects to evaluate the adequacy of the temporary erosion
and sedimentation control measures. Additional protection will be
required if the executive director determines that these controls are
inadequate to protect water quality.

§213.6. Wastewater Treatment and Disposal Systems.

(a) General. New discharges or increases in discharges into
or adjacent to water in the state that would create additional loading
by treated wastewater are prohibited on the recharge zone. Existing
permits may be renewed for the same discharge volumes and with the
same conditions and authorizations specified in the permit unless the
facility becomes non-compliant, as defined in Chapter 337 of this title
(relating to Enforcement). New land application wastewater treatment
plants located on the recharge zone must be designed, constructed,
and operated such that there are no bypasses of the treatment facilities
or any discharges of untreated or partially treated wastewater. Design
of wastewater treatment plants must be in accordance with Chapter
317 of this title (relating to Design Criteria for Sewerage Systems).

(b) Land application systems. Except for licensed private
sewage facilities, land application systems that rely on percolation for
wastewater disposal are prohibited on the recharge zone. Wastewater
disposal systems for disposal of wastewater on the recharge zone
utilizing land application methods, such as evaporation or irrigation,
will be considered on a case-by-case basis. At a minimum, those
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systems must attain secondary treatment as defined in Chapter 309 of
this title (relating to Effluent Limitations). Existing permits may be
renewed for the same discharge volumes and with the same conditions
and authorizations specified in the permit unless the facility becomes
non-compliant, as defined in Chapter 337 of this title (relating to
Enforcement).

(c) Discharge upstream from the recharge zone.

(1) All new or increased discharges of treated wastewater
into or adjacent to water in the state, other than industrial wastewater
discharges, within zero to five (0 to 5) miles upstream from the
recharge zone, at a minimum, shall achieve the following level of
effluent treatment:

(A) five milligrams per liter of carbonaceous biochem-
ical oxygen demand, based on a 30-day average;

(B) five milligrams per liter of total suspended solids,
based on a 30-day average;

(C) two milligrams per liter of ammonia nitrogen,
based on a 30-day average; and

(D) one (1) milligram per liter of phosphorus, based
on a 30-day average.

(2) All new or increased discharges into or adjacent to
water in the state, other than industrial wastewater discharges, more
than five miles but within ten miles upstream from the recharge zone
and any other discharges that the agency determines may affect the
Edwards Aquifer, at a minimum, must achieve the level of effluent
treatment for 2N based on a 30-day average as set out in Table 1 of
Chapter 309 of this title. More stringent treatment or more frequent
monitoring may be required on a case-by-case basis.

(3) All discharges, other than industrial wastewater dis-
charges, more than five miles upstream from the recharge zone which
enter the main stem or a tributary of Segment 1428 of the Colorado
River, or Segment 1427, main stem Onion Creek, or a tributary of
Onion Creek must comply with §311.43 of this title (relating to Ef-
fluent Requirements for All Tributaries of Segment 1428 of the Col-
orado River and Segment 1427, Onion Creek, and Its Tributaries, of
the Colorado River Basin), and to §311.44 of this title (relating to
Disinfection). More stringent treatment or more frequent monitoring
may be required on a case-by-case basis.

(4) Any existing permitted industrial wastewater dis-
charges within zero to ten miles upstream of the recharge zone must,
at all times, discharge effluent in accordance with permitted limits.
Any application for new industrial wastewater discharge permits for
facilities zero to ten miles upstream of the recharge zone will be
considered on a case-by-case basis, in accordance with appropriate
discharge limits applicable to that industrial activity and with consid-
eration of its proximity to the recharge zone.

§213.7. Plugging of Abandoned Wells.

All identified abandoned water wells, including injection, dewatering,
and monitoring wells must be plugged pursuant to requirements under
Chapter 338 of this title (relating to Water Well Drillers) and all other
locally applicable rules, as appropriate.

§213.8. Prohibited Activities.

(a) Recharge zone. The following activities are prohibited
on the recharge zone:

(1) waste disposal wells regulated under Chapter 331 of
this title (relating to Underground Injection Control);

(2) new feedlot/concentrated animal feeding operations
regulated under Chapter 321 of this title (relating to Control of Certain
Activities by Rule).

(3) land disposal of Class I wastes, as defined in §335.1
of this title (relating to Definitions);

(4) the use of a sewage holding tank as part of an
organized sewage collection systems; and

(5) new municipal solid waste landfill facilities required to
meet and comply with Type I standards which are defined in §330.41
(b), (c), and (d) of this title (relating to Types of Municipal Solid
Waste Facilities).

(b) Transition zone. The following activities are prohibited
on the transition zone:

(1) waste disposal wells regulated under Chapter 331 of
this title;

(2) land disposal of Class I wastes, as defined in §335.1
of this title; and

(3) new municipal solid waste landfill facilities required to
meet and comply with Type I standards which are defined in §330.41
(b), (c), and (d) of this title.

§213.9. Exceptions.

(a) Granting of exceptions. Exceptions to any provisions
of this chapter may be granted by the executive director if the
requestor can demonstrate equivalent protection for the Edwards
Aquifer. Requests for exceptions will be reviewed by the executive
director on a case-by-case basis.

(b) Procedure for requesting an exception. A person request-
ing an exception to the provisions of this chapter must file four copies
of a written request with the executive director at the appropriate re-
gional office stating in detail:

(1) the name, address, and telephone numbers of the
requestor;

(2) site and project name and location;

(3) the nature of the exception requested;

(4) the justification for granting the exception as described
in (a) of this section; and

(5) any other pertinent information that the executive
director requests.

§213.10. Enforcement.

Failure to comply with any provision of this chapter or of any
applicable regulation or order of the commission issued pursuant to
this chapter and in accordance with Chapter 26 and other relevant
provisions of the Texas Water Code may result in liability for
penalties and may subject a noncompliant person to enforcement
proceedings initiated by the executive director under Texas Water
Code, Chapter 26.

§213.11. Groundwater Conservation Districts.

The commission recognizes the authorities, powers, and duties of
special-purpose districts, created by the Texas Legislature or by
the commission under Chapter 36 of the Texas Water Code, as
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groundwater conservation districts to conserve, prevent waste, and
protect the quality of ground water. In order to foster cooperation
with local governments, the commission encourages districts to assist
it in the administration of this chapter by carrying out the following
functions within the areal extent of their geographic jurisdiction which
includes the recharge zone or transition zone:

(1) cooperating with licensing authorities in carrying out
the provisions of this chapter,

(2) conducting such geologic investigations as are neces-
sary to provide updated information to the executive director regard-
ing the official maps of the recharge zone and transition zone,

(3) monitoring the quality of water in the Edwards
Aquifer, and

(4) maintaining maps of regulated activities on the
recharge or transition zone.

§213.12. Applications Fees.

The person submitting an application for approval or modification
of any plan under this chapter must pay an application fee in the
amount set forth in §213.14 of this Chapter (relating to Fee Schedule).
The fee is due and payable at the time the application is filed. The
fee must be sent to the appropriate regional office or the cashier in
Austin Office of the agency, accompanied by an Edwards Aquifer Fee
Application Form, provided by the executive director. Application
fees must be paid by check or money order, payable to the "Texas
Natural Resource Conservation Commission". If the application fee
is not submitted in the correct amount, the executive director is not
required to consider the application until the correct fee is submitted.

§213.13. Fees Related to Requests for Extensions.

The person submitting an application for an extension of an approval
of any plan under this chapter must pay $100 for each extension
request. The fee is due and payable at the time the extension request
is filed, and should be submitted as described in §213.12 of this title
(relating to Application Fees). If the extension fee is not submitted in
the correct amount, the executive director is not required to consider
the extension request until the correct fee is submitted. The extension
request must be submitted to the appropriate regional office and must
include a copy of the Edwards Aquifer protection plan and approval
letter that is the subject of the extension request.

§213.14. Fee Schedule.

(a) Water Pollution Abatement Plans. For water pollution
abatement plans and modifications to those plans, the application fee
shall be based on the classification and total acreage of the site where
regulated activities will occur as specified in Table 1.
Figure: 30 TAC §213.14(a)

(b) Organized sewage collection systems. For sewage col-
lection system plans and modifications, the application fee shall be
based on the total number of linear feet of all lines for which approval
is sought. The fee shall be $.50 per linear foot, with a minimum fee
of $500 and a maximum fee of $2,000.

(c) Underground and aboveground storage tank facilities. For
underground or permanent aboveground storage tank system facility
plans and modifications, the application fee shall be based on the
number of tanks or piping systems for which approval is sought. The
fee shall be $500 per tank or piping system, with a minimum fee of
$500 and a maximum fee of $2,000.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 8, 1996.

TRD-9609743
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: September 16, 1996
For further information, please call: (512) 239-4640

Chapter 285. On-SiteSewage[Wastewater Treat-
ment] Facilities
The Texas Natural Resource Conservation Commission
(TNRCC or commission) proposes the repeal of §§285.11-
285.18, 258.51- 285.63 and 285.101- 285.109, relating to
on-site wastewater treatment, and proposes new Subchapters
A-I, §§285.1- 285.7, 285.10- 285.11, 285.20- 285.22, 285.30-
285.36, 285.39, 285.40, 285.50- 285.63, 285.70, 285.80, and
285.90- 285.91, relating to on-site sewage facilities.

The commission has assessed the existing rules, which were
adopted by the Texas Department of Health in January 1990,
concerning the On-Site Sewage Facility (OSSF) system stan-
dards, specifications, criteria, and program administration and
determined new rules are necessary in order to effectively ad-
minister, manage, and implement the program regulating the
planning, design, construction, installation, operation, and main-
tenance of OSSFs in the state.

The purpose of the proposed new rules is to revise the technical
standards in response to the evolution of on-site wastewater
technology since 1990. In addition, these new rules are being
proposed to provide minimum levels of acceptable criteria to
assure that the proper OSSFs are being installed in the state
in order to eliminate and prevent health hazards for the public
and the waters in the state.

New Chapter 285 is being proposed, in part, to simplify the
existing rules. The commission has received criticism that the
existing rules are difficult to work with and understand. Similar
procedures, standards, and criteria are being consolidated into
subchapter format to enhance their effectiveness.

In addition, the proposed new rules concerning general pro-
gram administration are being proposed in order to clarify pro-
gram operating procedures, better define the commission’s re-
lationship with authorized agents, establish an additional class
of installer and continuing education requirements for installers,
and require the training and certification for individuals inspect-
ing OSSF systems in the state. These proposed new rules will
implement Senate Bill 1042 mandated by the 73rd Legislature
(1993) which authorized the commission to establish a certifi-
cation procedure for designated representatives of authorized
agents and to pursue civil and administrative penalties for vio-
lations of Chapter 366, Texas Health and Safety Code, or its
rules.

The commission proposes a new Subchapter A, General Pro-
visions, which delineates the following: general policies and
guidelines under which the commission will administer the
OSSF program; the definitions used throughout the proposed
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new chapter; who these rules are applicable to; and the gen-
eral requirements, such as facility planning and submittal re-
quirements, that individuals must adhere to if they are planning
to utilize an OSSF as their means of wastewater treatment and
disposal. In addition, this proposed new subchapter also estab-
lishes the overall requirements for the use of cluster systems
and allows the executive director to assess a cost recovery fee
in areas of the state where no authorized agent is in existence.

Proposed new §285.1, Purpose, provides the general policies
under which the agency will administer the OSSF program.

Proposed new §285.2, Definitions, contains the definitions and
meanings of key words and phrases found throughout the
proposed new chapter.

Proposed new §285.3, General Requirements, specifies that
these proposed new rules are applicable as minimum require-
ments for all OSSFs installed, repaired, or maintained in the
state. This proposed new section prohibits the installation and
use of boreholes, cesspools, and seepage pits. In addition,
this proposed new section allows anyone to request a variance
to the provisions of these proposed new rules so long as the
requested variance will provide an equivalent protection of the
public health and the environment.

Proposed new §285.4, Facility Planning, establishes lot sizing
requirements for any subdivisions platted or designed after
January 1, 1988 at « acre for a subdivision served by a
public water system and one acre for a subdivision served by
individual water systems. In the alternative, an individual must
have site-specific planning materials prepared by a registered
professional engineer or registered sanitarian and approved
by the permitting authority. Any existing lots subdivided prior
to January 1, 1988, and not conforming to the minimum
lots sizes mentioned above, may be approved for an OSSF
provided the site has been determined by a site evaluator to
be suitable in accordance with §285.30 of the proposed new
chapter (relating to Site Evaluation); and minimum separation
distances in §285.31 of the proposed new chapter (relating
to Separation/Setback Requirements) are maintained. This
proposed new section also describes what planning materials
a person proposing a subdivision or development must submit
to the permitting authority for approval.

Proposed new §285.5, Submittal Requirements for Planning
Materials, specifies who can submit planning materials for the
different types of OSSFs. This proposed new section also
establishes that the executive director shall review all initial
non-standard planning materials and the authorized agent shall
review all subsequent similar non-standard planning materials
once the initial planning materials received a favorable review
from the executive director.

Proposed new §285.6, Cluster Systems, delineates the overall
requirements for a cluster system and the minimum required
elements for property ownership and maintenance of a such
an OSSF. Each single family dwelling connected to a cluster
system must individually obtain a permit from the permitting
authority.

Proposed new §285.7, Cost Recovery Fee, establishes a fee
that may be assessed by the executive director to any local
governmental entity, in accordance with §366.059 of the Texas

Health and Safety Code, that does not adopt an approved
OSSF order/ordinance, rescinds its delegation, or it’s delegation
is revoked by the commission. The fee is proposed at $200 for
each inspection of a new, altered, extended or repaired OSSF.
The purpose of this fee is to recover the administrative costs of
the agency’s OSSF permitting program.

Proposed new Subchapter B, Local Administration of the OSSF
Program, specifies the requirements and procedures for a local
governmental entity obtaining delegation of the OSSF program
for their area of jurisdiction. The proposed new subchapter also
specifies the procedures for amending an existing order/ordi-
nance, relinquishment of delegation by the authorized agent,
and revocation of delegation by the commission. In addition,
this proposed new subchapter also establishes the criteria for
an authorized agent to follow in resolving nuisance complaints,
and information regarding the OSSF program that the autho-
rized agent must submit to the executive director on a monthly
basis. This proposed new subchapter also specifies that the
executive director shall review locally administered programs
to assure adequate performance and compliance with require-
ments established in Chapter 366, Texas Health and Safety
Code.

Proposed new §285.10, Delegation to Authorized Agents,
establishes the requirements and the step-by-step procedure
that a local governmental entity seeking delegation must follow
in order to receive delegation. This proposed new section also
establishes the procedure for amending an order/ordinance to
be the same as obtaining initial delegation. An authorized agent
is required by this section to resolve nuisance complaints in
accordance with the general criteria established in the section.
The authorized agent is required to provide the executive
director with a monthly report of OSSF activities within its
jurisdiction.

This proposed new section also specifies the requirements
and procedures for an authorized agent to follow in requesting
relinquishment of its delegation of the OSSF program. In
addition, this proposed new section delineates the process
and procedures that the executive director and commission
will follow in revoking an authorized agent’s delegation. If
an authorized agent relinquishes delegation or delegation is
revoked by the commission, the authorized agent may be
subject to assessment of cost recovery fees in accordance with
these proposed new rules.

Proposed new §285.11, Review of Locally Administered Pro-
grams, specifies that the executive director shall review an au-
thorized agent’s program for adequate performance and com-
pliance with this chapter, the order/ordinance adopted by the
authorized agent and Chapter 366, Texas Health and Safety
Code. If this review determines that an authorized agent does
not enforce the minimum requirements established in this pro-
posed new chapter, the commission may hold a hearing to de-
termine whether to revoke delegation for the authorized agent.
Proposed new Subchapter C, Commission Administration of the
OSSF Program in Areas Where No Local Administration Exists,
specifies how the agency will provide the administration of the
OSSF related activities in those areas of the state where no au-
thorized agent exists. This proposed new subchapter contains
the general application requirements for obtaining a permit for
an OSSF in the state and the additional application require-
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ments necessary to obtain a permit for an OSSF with a surface
application system. This proposed new subchapter also estab-
lishes the fee schedule for applications for the different types of
OSSF and also establishes a reinspection fee for those facilities
which fail a construction inspection of the installed OSSF.

Proposed new §285.20, Application Requirements- General,
contains the general procedures for submitting an application
to obtain a permit to operate an OSSF in areas of the state
where there is no authorized agent. The applications shall be
completed and submitted to the local regional office for review
and approval. Upon approval of the application, the regional
office will issue an authorization to construct which is good for
up to one year. Upon approval of the installation (construction
inspection), the regional office will issue a license to operate the
OSSF in the name of the legal responsible party for that OSSF.

Proposed new §285.21, Additional Application Requirements
for Surface Irrigation Systems, provides the additional informa-
tion that an applicant will have to submit in an application to
obtain approval for an OSSF which will utilize surface irriga-
tion as a disposal method. With the application, an applicant
will have to submit a technical report, site drawing, landscape
plan, and an affidavit. Prior to final approval, the applicant will
also have to submit a maintenance contract with a maintenance
company, who will be responsible for maintaining and repairing
the system as needed. During actual operation of a surface ir-
rigation system, the maintenance company will be responsible
for conducting certain tests and reporting the results of those
tests in accordance with §285.91 (d) of the proposed new chap-
ter. Any treated effluent which will be used in the surface irri-
gation system must be disinfected prior to actual application.
This proposed new section specifies the accepted methods of
disinfection.

Proposed new §285.22, Fees, establishes the fee schedule
for applications for OSSF permits and reinspections. The
application fee is $200 for a single family dwelling and $400
for other types of OSSF installations, excluding single family
dwelling. In addition, this proposed new section provides for
a reinspection fee, to be paid by the installer, at one-half of
the original application fee. Also, this proposed new section
specifies when and how the fees are to be paid.

Proposed new Subchapter D, Planning, Construction, and In-
stallation Standards for OSSFs, specifies minimum procedures,
requirements, and criteria that must be met to properly plan,
construct, and install an OSSF in the state.

Proposed new §285.30, Site Evaluation, specifies that site
evaluations have to be made at all potential sites, where
an OSSF is to be utilized, to determine the site’s suitability
for a standard or other proposed type of system. Such
evaluations shall be conducted by an individual holding a valid
certificate with the agency as a "site evaluator." In the past,
percolation tests were used to determine whether a site was
suitable for a standard type of OSSF. Under this new proposed
section, additional analyses and evaluations have to be made
to determine whether a site is suitable. These analyses and
evaluations include: soil texture, soil structure, soil depth, depth
to a restrictive horizon, depth to groundwater, slope of the tract,
and whether the site is in a floodway or depression. Also, this
proposed new section establishes the protocol the site evaluator

must follow in doing a percolation evaluation. Upon completion
of the site evaluation, the site evaluator determines that all
soil and site criteria are suitable, then a standard subsurface
disposal method may be utilized. However, if the site evaluator
determines that one or more of the soil or site criteria is
unsuitable, then standard subsurface disposal methods cannot
be utilized. In the latter case, a standard treatment system may
be utilized if a non-standard disposal system is used.

Proposed new §285.31, Setback and Separation Requirements,
contains the minimum distance requirements that an OSSF
must be isolated from certain areas such as water wells, lakes,
roads, fences, and other objects subject to contamination from
the OSSF. These setback requirements are further specified
in §285.91 (j) of this proposed new chapter. This proposed
new section provides that surface irrigation areas shall be
considered as drainfields for determining separation distances
and that all public or private water wells shall be constructed in
accordance with Chapters 290 and 338 of this title (relating to
Water Hygiene and Water Well Drillers, respectively).

Proposed new §285.32, Criteria for Sewage Treatment Sys-
tems, establishes the minimum criteria for standard, proprietary,
and non-standard OSSF treatment systems. Septic tanks and
intermittent sand filters (secondary treatment only) are listed as
standard treatment systems. This proposed new section pro-
vides specifications that a manufacturer must conform with in
the construction and sale of precast concrete, fiberglass, and
polyethylene tanks. Also, this proposed new section specifies
that the executive director may require the use of a pretreat-
ment tank for use in conjunction with an aerobic treatment unit
that does not prevent non-digestible sewage from interfering
with aeration lines and diffusers. In addition, the proposed new
section establishes the specifications for using intermittent sand
filters as a secondary treatment method.

This proposed new section specifies the testing protocol and
approval procedures for proprietary systems. A proprietary sys-
tem may not be utilized in the state unless it has been approved
for use by the agency. The agency will maintain an up-to-date
list of all approved proprietary systems. Only proprietary aero-
bic systems which have been tested and approved by National
Sanitation Foundation International (NSF) or by an American
National Standard Institute (ANSI) or NSF-accredited testing in-
stitution shall be considered for approval by the executive direc-
tor. For systems which NSF or ANSI or NSF-accredited testing
institutions will not accept for testing because of system size or
type, the manufacturer shall seek approval by an independent
third party testing of the proprietary system through the instal-
lation, via a temporary authorization, of a small number of units
for a specific two-year test period. The executive director may
issue temporary authorizations for the test period. Upon conclu-
sion of the test period, the executive director will review all data
and information collected and determine whether to condition-
ally approve the system. If the system is conditionally approved,
such approval will extend only to installations in areas similar to
the area where the system was tested. In addition, the system
will have to be monitored, by an entity and monitoring method
approved by the executive director, for an additional five-year
period. Upon successful completion of the monitoring period,
the monitoring requirements may be lifted by the executive di-
rector and the system deemed suitable for use in areas of the
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state with similar site conditions as to those where the system
was tested.

In addition, this proposed new section provides that any OSSF
not described in this section as a standard or proprietary
treatment system will be considered to be non-standard. Such
systems shall be submitted to the permitting authority for review
by a registered professional engineer. Systems submitted for
review will be analyzed on basic engineering principles and the
criteria established in this proposed new chapter.

Proposed new §285.33, Criteria for Sewage Disposal Systems,
establishes the minimum criteria for standard, proprietary and
non-standard OSSF disposal systems. Absorptive drainfields,
evapotranspirative drainfields, and pumped effluent drainfields
are listed as standard disposal systems. The planning and in-
stallation specifications for each of these systems is described
in this proposed new section. Gravel-less drainfield piping,
leaching chambers, and pressure emitters are listed as accept-
able proprietary systems. All proprietary systems, other than
those previously described, shall be approved prior to their use
in the state. Proprietary systems shall be approved utilizing the
procedures described in proposed new section §285.32(b) of
this chapter.

In addition, this proposed new section provides that any OSSF
not described in this section as a standard or proprietary
disposal system will be considered to be non-standard. The
permitting authority, at its discretion, shall either approve or
disapprove the planning materials on a case-by-case basis.
Planning and installation criteria are listed in the proposed new
section for low pressure dosed drainfields, surface irrigation
systems, mound systems, soil substitution drainfields, and
drainfields following secondary treatment and disinfection.

Proposed new §285.34, Other Requirements, establishes the
criteria and specifications for: connections between the build-
ing structure and the OSSF; pump tanks; pumps; grease inter-
ceptors; holding tanks; composting toilets; and discharges from
condensate lines.

Proposed new §285.35, Emergency Repairs, specifies that
emergency repairs can be made to an OSSF provided that
such repairs were made to abate an immediate, serious,
and dangerous health hazard, that such repairs did not alter
the planned system, and that they meet minimum standards
established in this proposed new chapter. All emergency
repairs must be reported, in writing, to the permitting authority
within 72 hours of the repair.

Proposed new §285.36, Abandoned Septic, Holding, and
Pump Tanks, provides that all abandoned tanks, boreholes,
cesspools, seepage pits, holding tanks, and pump tanks shall
be uncovered, have the wastewater/septage removed, filled
with clean sand or other suitable material, and then covered
with soil.

Proposed new §285.37 and §285.38 are reserved for future
expansion of the rules.

Proposed new §285.39, OSSF Maintenance and Management
Practices, specifies a number of maintenance, management,
and water conservation practices that each owner/operator of
an OSSF shall be made aware of in order to properly operate
and maintain an OSSF.

Proposed new Subchapter E, Special Requirements for OSSFs
Located in the Edwards Aquifer Recharge Zone, establishes the
additional requirements that a person will have to meet if they
want to install and maintain an OSSF in the recharge zone of
the Edwards aquifer.

Proposed new §285.40, OSSFs on the Recharge Zone of
the Edwards Aquifer, provides that the additional requirements
established under this proposed new section only apply to this
particular area of the state. All planning materials must be
submitted by a registered professional engineer. This proposed
new section establishes that each lot or tract must contain
at least one acre; each treatment or holding tank must be
located at least 50 feet away from a recharge feature; any soil
absorption system must be located at least 150 feet away from
a recharge feature; and any OSSF must be located at least
75 feet away from the banks of the Nueces, Dry Frio, Frio or
Sabinal Rivers downstream from the Uvalde County line to the
recharge zone.

Also, this proposed new section provides the exceptions for
lots recorded or platted before dates specified in the section
from the one-acre minimum lot size requirements. Any person
desiring to construct a residential development on the recharge
zone must notify the prospective buyers of the requirements of
this section.

Proposed new Subchapter F, Registration, Certification, and/or
Training Requirements for Installers, Apprentices, Site Evalua-
tors, and Designated Representatives, contains the overall re-
quirements that an individual must meet to obtain registration/
certification and continue to practice as an installer, apprentice,
site evaluator, or designated representative in the state.

Proposed new §285.50, General Requirements for Registration
and Certification, provides that no individual represent himself
or herself as an installer, site evaluator or designated represen-
tative without possessing a valid certificate for that profession.
This proposed new section specifies the limitations under which
an individual may practice as an installer, apprentice, site eval-
uator, or designated representative. Beginning 360 days after
the effective date of proposed new rules, if adopted, no individ-
ual may be employed or compensated as a designated repre-
sentative or a site evaluator without being registered with the
executive director and possessing a valid certification.

Proposed new §285.51, Exceptions to Registration/Certification
Requirements, provides that a single family residential property
owner is not subject to the training and registration/certification
requirements, when that individual installs or repairs an OSSF
on his or her own property. However, the individual must
still comply with the permitting requirements and planning and
installation criteria of this proposed new chapter.

Proposed new §285.52, Administration, establishes the execu-
tive director as being responsible for overall management and
administration of the registration and certification of installers,
apprentices, site evaluators, and designated representatives.

Proposed new §285.53, Applications, provides the overall re-
quirements for making application for registration or certification
under this proposed new subchapter. This proposed new sec-
tion establishes that an application is valid for not more than 12
months from the date of the initial examination.
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Proposed new §285.54, Qualifications, specifies the require-
ments that an installer (two levels), site evaluator, or designated
representative would have to complete to qualify for certifica-
tion. These qualifications include attainment of certain levels
of experience and successful completion of agency approved
training courses and agency examinations. Beginning 360 days
after the effective date of proposed new rules, if adopted, an
applicant for an Installer I certification shall have at least one
year of experience under an Installer I or II holding a valid cer-
tificate. Beginning 360 days after the effective date of proposed
new rules, if adopted, an installer shall no longer operate as an
Installer II without meeting all the requirements set forth in new
proposed Subchapter F.

Proposed new §285.55, Examinations, establishes the proce-
dures for taking an appropriate examination and establishes the
follow-up procedures for someone who fails an examination.

Proposed new §285.56, Certificates/Renewal Applications, de-
scribes the procedures for the issuance of a certificate, the term
of each certificate, and the requirement that each certificate
holder shall notify the executive director of any change of ad-
dress. All classes of certificates will be issued to an individual
and are not transferable. In addition, this proposed new section
provides the procedures for renewing an existing certificate. It
is the responsibility of the certificate holder to make sure that
a renewal application and the appropriate fee is submitted to
the executive director within 30 days of the expiration date of
the individual certificate. Upon the applicant’s fulfillment of the
requirements of this section, the executive director will issue an
certificate renewal. Duplicate certificates may be obtained upon
request and the payment of a duplicate certificate fee.

Proposed new §285.57, Fees, specifies the following fees:
$125 for filing an application (includes taking the examination)
and combination Installer II and Site Evaluator certification/re-
newal; $75 for both installer/Site Evaluator certification/renewal;
$50 for reexamination, late fee, and Designated Representative
certification/renewal; $25 for Apprentice registration/renewal;
and $20 for duplicate certificate. If a certificate holder has not
renewed their certificate by the expiration date of the certificate,
this proposed new section requires that a late fee be paid in ad-
dition to any required renewal fee. If the certificate holder has
not renewed an expired certificate within two years of the date
of expiration, then the individual must meet all the requirements
and procedures for obtaining original certification. In addition,
this proposed new section establishes how all fees shall be paid
to the agency. All fees paid to the agency under this proposed
new section are non-refundable.

Proposed new §285.58, Duties and Responsibilities, estab-
lishes what activities a certificate holder, under this proposed
new subchapter, must adhere to in the performance of their
day-to-day practices under the issued certificate.

Proposed new §285.59, Training, requires that an individual
holding a certificate under this proposed new subchapter must
successfully complete a minimum of eight hours of continuing
education training approved by the executive director on an an-
nual basis in order to renew their certificate. This proposed new
section specifies what subjects the continuing education train-
ing courses must contain for the different types of certifications.

Proposed new §285.60, Apprentice Program, specifies that an
individual wanting to begin an apprentice training program shall
have an installer submit a registration form and fee. In addition,
the registration request shall include a detailed description of
the training program established by the supervising installer for
the apprentice, the commencement and termination dates of
the training program, and proof that the supervising installer
has agreed to accept financial responsibility for the activities of
the apprentice undertaken on behalf of the installer. Either the
apprentice or the installer may terminate the registration at any
time without reason. An apprentice is not allowed to perform
any OSSF services except under the direct supervision of an
installer.

Proposed new §285.61, Revocation, Suspension or Reinstate-
ment of Certificate and Registration, provides that if the execu-
tive director determines good cause, the executive director shall
request the commission to schedule a hearing. Notice shall be
provided to the certificate holder or registrant. If the commis-
sion finds that the certificate holder or registrant violated provi-
sions of this new chapter, falsified information or documents or
for other good cause, the commission may suspend or revoke
the certificate or registration. A certificate or registration may
be suspended for up to one year, unless the certificate holder
or registrant requests an indefinite suspension. A certificate
or registration is revoked automatically upon a second suspen-
sion. A certificate or registration may be permanently revoked
or revoked for a term designated by the commission.

Proposed new §285.62, Hearings, specifies the type of notice
and to whom the notice of hearing will be given.

Proposed new §285.63, Type of Hearing, provides for how the
hearing will be conducted.

Proposed new Subchapter G, OSSF Enforcement, establishes
the general protocol for conducting agency investigations re-
lated to the OSSF industry and the pursuance of any subse-
quent enforcement action.

Proposed new §285.70, Agency Enforcement of OSSFs, pro-
vides that the executive director may investigate matters related
to OSSFs and matters related to apprentices, installers, site
evaluators, designated representatives, or authorized agents.
The executive director may take appropriate enforcement ac-
tion under Chapters 70 and 80 of this title (relating to Enforce-
ment and Contested Case Hearings). If the executive director
determines that an OSSF is creating a nuisance, the executive
director may require the owner to repair the malfunctioning sys-
tem not later than 30 days from the date notified.

In addition, this proposed new section establishes that the
commission can assess administrative penalties or seek other
appropriate action under existing commission rules or Chapter
26 of the Texas Water Code or Chapters 341 or 366 of the
Texas Health and Safety Code for violations of commission
rules or the statutes. Also, this proposed new section provides
that written notice, by registered mail to the last known address,
shall be given to a certificate holder at least ten days prior to a
commission hearing to consider whether to revoke or suspend
a certification or reprimand the certificate holder.
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Proposed new Subchapter H, Treatment and Disposal of Grey-
water, establishes the criteria for construction or modification of
a greywater system as defined by these proposed new rules.

Proposed new §285.80, Treatment and Disposal of Greywater,
specifies that new or existing greywater systems must be
constructed or modified in accordance with these rules and
the requirements of the Uniform Plumbing Code, Standard
Plumbing Code, or other plumbing requirements adopted by
the State Board of Plumbing Examiners.

Proposed new Subchapter I, Appendices, provides a list of
figures and tables that would need to be utilized to properly plan
and construct an OSSF in accordance with these proposed new
rules.

Proposed new §285.90, Figures, contains nine separate figures
which provide data necessary to properly size an OSSF or ex-
amples of forms, reports, and typical lay outs of different types
of systems described in previous proposed new subchapters.

Proposed new §285.91, Tables, contains eleven separate
tables which provide data necessary to determine the proper
type, size, and location for an OSSF. Also, this proposed new
section provides the required testing and monitoring schedules
for proprietary and non-standard treatment systems.

Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five-year period the sections
as proposed are in effect there will be fiscal implications as a
result of administration and enforcement of the sections. The
effect on state government will be an increase in both revenue
and cost. Increases in revenue will result from increases in
permit fees and the imposition of fees under the programs for
certification of occupations and professionals. These increases
are anticipated to be approximately $1,070,000 in fiscal year
1997, $805,000 in fiscal year 1998, and decreasing to $760,000
in each of the fiscal years 1999-2001. Initially, cost increases
will be limited by appropriation authority to no more than
approximately $190,000 annually. Costs to the state will also
be directly affected by the level of permitting activity for which
the state is responsible. The effects on local government will
be some increases in cost associated with their functions as
the state’s authorized agents and designated representatives
for operation of the on-site sewage facility program. Local
governments electing not to assume delegation of the program
will be assessed a charge-back fee of $200 for each permit
issued by the commission within the local jurisdiction. In
addition, local designated representatives and other officials will
be required to pay an application fee of up to $125 and new
or higher certification fees which will increase from between
$25 and $75 per year, in addition to other related training and
continuing education costs.

Mr. Minick has also determined that for the first five years
these sections as proposed are in effect the public benefit an-
ticipated as a result of enforcement of and compliance with the
sections will be increased incentives for local administration of
water quality programs, improved regulation of on-site sewage
facilities, more cost-effective control of potential sources of con-
tamination to surface and groundwater resources and improve-
ment in the qualification and expertise of professionals operat-
ing within the on-site wastewater program. The costs to per-
sons affected by these sections are generally associated with in-

creases in fees, although program amendments may also have
cost implications. OSSF permit fees for property owners will in-
crease by $150 for most single-family residences and by $200
for most commercial facilities. Application fees for those pro-
fessionals proposed to be certified under these rules will be
$125. Annual renewal and certification fees will range from $25
to $75. The proposed provisions regarding third party testing
of proprietary equipment will expand opportunities for testing
and certification of equipment; however, the costs potentially
assessed by third parties to vendors has not been estimated.
The effects on small businesses will be similar to those for any
business concern and will vary with the size of the operation,
the level of activity and the number of professionals subject to
the certification and registration provisions of these rules. Some
costs to property owners may be offset by cost savings resulting
from the proposed amendments relating to reduced engineer-
ing and design cost for certain OSSF systems.

The "Texas Government Action Affecting Private Property Act",
as found in Chapter 2007 of the Texas Government Code,
applies to governmental actions which affect private property.
This statute provides that the regulation of on-site sewage
disposal systems is specifically exempted from the application
of that chapter. The specific exemption is found at Chapter
2007.003(b)(11)(B).

A public hearing on the proposal will be held at 10:00 a.m. on
August 8, 1996 in Room 2210, of TNRCC Building F, located
at 12100 Park 35 Circle, Austin. The hearing is structured for
the receipt of oral or written comments by interested persons.
Individuals may present oral statements when called upon in
order of registration. Open discussion within the audience will
not occur during the hearing; however, a TNRCC staff member
will be available to discuss the proposal 30 minutes prior to the
hearing and will answer questions before and after the hearing.

Written comments on the proposal should mention Rule Log
Number 95122-285-WT and may be submitted to Lutrecia
Oshoko, TNRCC Office of Policy and Regulatory, Development,
MC 201, P.O. Box 13087, Austin, Texas 78711-3087, (512)
239-4640. Written comments must be received by 5:00 p.m.,
30 days from the date of publication of this proposal in the
Texas Register. For further information or questions concerning
this proposal, please contact Michael Fahy, Field Operations
Division, at (512) 239-1490.

Subchapter A. General Provisions
30 TAC §§285.1-285.7

The new sections are proposed under Texas Water Code,
§5.103, which provides the commission with the authority to
adopt any rules necessary to carry out its powers and duties
under the provisions of the Texas Water Code and other laws
of this state.

Additionally, the new sections are proposed pursuant to the
Texas Health and Safety Code, Chapter 366, which provides
the TNRCC with the authority to regulate the on-site sewage
facilities and adopt rules consistent with the general intent and
purposes of the statutes.

There are no other codes, rules or statutes that will be affected
by this proposal.
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§285.1. Purpose.
It is the policy of the commission to assist the state’s citizens in
obtaining safe and adequate on-site sewage facilities (OSSFs); to
minimize the exposure of Texas citizens to the disease transmission
potential of human and domestic waste; to minimize the contamina-
tion of drinking water supplies and hazards to the state’s recreational
areas; and to reduce the potential for surface and groundwater pollu-
tion. It is further the policy of the commission to promote regulation
of OSSFs by local governmental entities and to eliminate and pre-
vent health hazards through the regulation and the proper planning of
the location, design, construction, installation, alteration, extension,
repair, operation, and maintenance of OSSFs.

§285.2. Definitions.
The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

Abandoned tanks - A tank that is not to be used or is not allowed to
be used by a permitting authority.

Aerobic digestion - The bacterial decomposition and stabilization of
sewage in the presence of free oxygen.

Anaerobic digestion - The bacterial decomposition and stabilization
of sewage in the absence of free oxygen.

Apprentice - An individual who has been properly registered with the
agency, and is undertaking a training program under the supervision
of an installer (holding a valid certificate under this chapter) who has
agreed to accept responsibility for the individual.

Authorized agent - A local governmental entity authorized by the
commission, executive director or Chapter 284 of this title (relating
to Private Sewage Facilities) to implement and enforce Chapter 366,
Texas Health and Safety Code.

Bedrock - A continuous horizontal layer of hardened mineral deposits
that do not support growth of common plant life.

Blackwater - All sewage other than greywater that contains sufficient
human or animal wastes to require the water to be treated prior to
disposal to the earth’s surface or subsurface.

Borehole - A drilled hole four feet or greater in depth and one to
three feet in diameter.

Certificate or certification- The actual certificate of registration held
by an individual required to obtain such under this chapter or the
process of obtaining a certificate of registration from the agency.

Cesspool - A non-watertight, covered receptacle intended for the re-
ceipt and partial treatment of domestic sewage. This device is con-
structed such that its sidewalls and bottom are open-jointed to allow
the gradual discharge of liquids while retaining the solids for anaer-
obic decomposition.

Chemical - A substance that in sufficient quantity could have a
biotoxic effect on OSSFs.

Cluster system -an on-site sewage collection, treatment, and disposal
system designed to serve two or more sewage-generating units where
the total combined flow from all units does not exceed 5,000 gallons
per day.

Composting toilet - A self-contained treatment and disposal facility
constructed to decompose non-waterborne human wastes through
bacterial action facilitated by aeration.

Condensate drain - Collection and disposal of water generated by air
conditioners, refrigeration equipment, and other equipment.

Delegation - To delegate or designate.

Designated representative - An individual who holds a valid certificate
with the agency and is designated by the authorized agent to make
site evaluations, percolation tests, system evaluations, and inspections
subject to the authorized agent’s approval.

Edwards Aquifer - That portion of an arcuate belt of porous,
waterbearing limestones composed of the Comanche Peak, Edwards,
and Georgetown formations trending from west to east to northeast
through Kinney, Uvalde, Medina, Bexar, Comal, Hays, Travis, and
Williamson Counties or as amended under Chapter 313 of this title
(relating to Edwards Aquifer).

Edwards Aquifer Recharge zone - Generally, that area where the
stratigraphic units constituting the Edwards Aquifer crop out, and
including the outcrops of other geologic formations in proximity
to the Edwards Aquifer, where caves, sinkholes, faults, fractures,
or other permeable features would create a potential for recharge
of surface waters into the Edwards Aquifer. The recharge zone is
specifically that geological area delineated on official maps located
in the Austin and San Antonio Regional Offices of the agency, or as
amended by Chapter 313 of this title (relating to Edwards Aquifer).

Emergency repair - A repair made to an OSSF to abate a serious and
dangerous nuisance condition without altering the OSSF’s planned
function and notification is given to the permitting authority within
72 hours of when the repairs begin.

Evapotranspiration (ET) system - A subsurface sewage disposal
facility which relies on soil capillarity and plant uptake to dispose of
treated effluent through surface evaporation and plant transpiration.

Floodplain (100-year) - That area along a stream during the time the
stream is subject to the statistical 100-year flood.

Floodway (100-year) - The channel of a stream and adjacent land
areas (center portion of the 100-year floodplain) that must be
reserved in order to discharge the 100-year flood without cumulatively
increasing the water surface more than one foot above the 100-year
flood elevation prior to encroachment into the 100-year floodplain.

Floodway fringe (100-year) - That area (outer edges) of the 100-year
floodplain outside the 100-year floodway.

Geotextile filter fabric - A non-woven fabric suitable for wastewater
applications.

Gravel-less drainfield pipe - A generically labeled large diameter
(usually eight or ten inches) geotextile fabric-wrapped piping product
which is intended for use without gravel in a subsurface disposal
facility.

Grease interceptor - Floatation chambers where grease floats to the
water surface and is retained while the clearer water underneath is
discharged. There are no moving mechanical parts and its operational
characteristics are similar to a septic tank.

Greywater- Wastewater from clothes washing machines, showers,
bathtubs, handwashing lavatories, and sinks not used for the disposal
of hazardous or toxic ingredients or waste from food preparations.

Groundwater - Subsurface water that occurs beneath the water table
in soils and geologic formations that are fully saturated.
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Hardness (water) - Primarily the presence in water of calcium bicar-
bonate, magnesium bicarbonate, calcium sulfate (gypsum), magne-
sium sulfate (epsom salts), calcium chloride, and magnesium chloride
in solution.

Holding tank- A watertight container equipped with a high-level
alarm used to receive and store sewage pending its delivery to, and
treatment at, an approved treatment facility. This type of facility
is generally intended for interim use, if and when approved by the
permitting authority.

Individual - A single living human being.

Installer - An individual who holds a valid certificate with the agency
and is compensated by another to perform services, construct, install,
alter, or repair an OSSF.

Local governmental entity - A municipality, county, river authority,
or special district, including an undergroundwater district or soil and
water conservation district.

Maintenance - The normal or routine upkeep, cleaning, or mechanical
adjustments to an OSSF.

Maintenance company- A person in the business of maintaining
OSSFs. At least one individual in the company must hold an Installer
II certificate or a Class D or higher wastewater operator certificate and
be certified by the appropriate manufacturer’s maintenance program
for the proprietary unit being maintained.

Maintenance findings - The results of a required performance check
or component inspection on a specific OSSF by a valid maintenance
company as outlined in the maintenance contract.

Mobile home park - Any facility or area developed for lease or rental
of space for the placement of two or more mobile homes.

Mound system- A soil absorption disposal system which is installed
in or below an artificially created mound of earth.

NSF International - National Sanitation Foundation International
testing laboratories located in Ann Arbor, Michigan.

Natural soil - Earthen materials deposited into place by natural
processes and not disturbed by artificial processes.

Non-standard disposal - All on-site disposal systems, components and
materials not described in this chapter as standard and not marketed
for sale in the state as a proprietary item.

Non-standard treatment - All on-site sewage treatment processes not
described in this chapter as "standard" or "proprietary" treatment pro-
cesses.

Nuisance -

(A) sewage, human excreta, or other organic waste
discharged or exposed in a manner that makes it a potential instrument
or medium in the transmission of disease to or between persons; or

(B) an overflowing septic tank or similar device, includ-
ing surface discharge from or groundwater contamination by a com-
ponent of an OSSF, or a blatant discharge from an OSSF.

On-site sewage disposal system - One or more systems of treatment
devices and disposal facilities that:

(A) produce not more than 5,000 gallons of waste each
day; and

(B) are used only for disposal of sewage produced on the
site where the system is located.

On-site sewage facility (OSSF) - An on-site sewage disposal system.

On-site waste disposal order - An order adopted by local governmen-
tal entity and approved by the executive director. Approval of this
order by the executive director grants authorized agent status to the
local governmental entity.

Owner - A person who owns an OSSF.

Permit - An authorization, issued by the permitting authority, to
install, construct, alter, extend, repair, or operate an OSSF. The permit
consists of the authorization to construct (including the approved
planning materials) and the license to operate.

Permitting authority- The executive director or an authorized agent.

Planning material - Plans and other supporting materials submitted
to the permitting authority for the purpose of obtaining a permit to
construct and operate an OSSF.

Platted - Subdivided property recorded with the county/city in an
official plat record.

Pretreatment tank- A tank placed ahead of a treatment unit that
functions as an interceptor for material such as plastics, clothing, hair,
and grease that are potentially harmful to treatment unit components.

Probation- A formal procedure in which an individual or authorized
agent is subject to an evaluation for a trial period to ascertain whether
an individual should retain possession of a registration or certification
as issued by the executive director or an authorized agent should
retain delegation as an authorized agent.

Proprietary disposal - Any OSSF, component, or material marketed
for sale and used in the construction of a subsurface sewage facility
that is not identified in this chapter as a standard system.

Proprietary system - An OSSF in which all or part of the treatment or
disposal process is owned by a person and has a registered trademark
or patent.

Proprietary treatment - Any processes developed to treat domestic
sewage and marketed for sale by a person and has a registered
trademark or patent.

Regional office - A regional office of the Texas Natural Resource
Conservation Commission.

Restrictive horizon - A layer of the soil profile with a significant
observable change in density, clay content, or particle size which
restricts the vertical movement of water.

Revocation - A formal procedure initiated by the executive director
in which an authorized agent’s delegation or an installer’s, site
evaluator’s, or designated representative’s registration or certification
is rescinded by the commission.

Scum - A mass of organic and/or inorganic matter which floats on
the surface of sewage.

Seepage pit - An unlined covered excavation in the ground which
operates in essentially the same manner as a cesspool.

Septic tank - A watertight covered receptacle constructed to receive,
store, and provide treatment to domestic sewage. Its function is to
separate solids from the liquid, digest organic matter under anaerobic
conditions, store the digested solids through a period of detention, and
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allow the clarified liquid to be disposed of by an approved method
in accordance with this chapter.

Sewage - waste that:

(A) is primarily organic and biodegradable or decompos-
able; and

(B) generally originates as human, animal, or plant waste
from certain activities, including the use of toilet facilities, washing,
bathing, and preparing food.

Sewage disposal plan - A technical report prepared by either a
registered professional engineer or registered sanitarian, having
demonstrated expertise in on-site sewage disposal planning. The plan
shall describe the circumstances involved with sewage disposal on a
land tract that has been, or is proposed to be, subdivided into lots of
less than ten acres. The plan must include, but is not limited to, the
location of structures, easements, wells, and disposal areas.

Single family dwelling - A habitable structure constructed on, or
brought to its site, and occupied by members of one family.

Site evaluator - An individual who holds a valid certificate with the
agency and visits a site and conducts a pre-construction site evaluation
which includes performing soil analysis, a site survey, and other
criteria necessary to determine the suitability of a site for a specific
OSSF.

Sludge - A semi-liquid mass of partially decomposed organic and
inorganic matter which settles at or near the bottom of a receptacle
containing sewage.

Soil - The unconsolidated mineral material on the surface of the earth
that serves as a natural medium for the growth of plants.

Soil absorption system- A subsurface method for the disposal of
partially treated sewage which relies on the soil’s ability to absorb
moisture and allow its dispersal by lateral and vertical movement
through and between individual soil particles.

Standard disposal - An OSSF that consists of a drainfield which
disperses effluent into adjacent soil or into the surrounding air through
evapotranspiration and transpiration.

Standard treatment - A water-tight container which receives raw
sewage and serves the purpose of settling and digesting sludge from
the sewage and retaining floating scum by the use of retention baffles.

Subsurface sewage facility - A system which treats sewage and dis-
tributes the pretreated sewage effluent into a below ground level dis-
posal area.

Uniform gravel size - Gravel to be used in standard absorption
drainfields that has been processed through shaker screens to produce
a size passing one size screen and retained on another. The smaller
screen shall be at least 50 percent of the size of the larger screen.

Water softening- the removal from water of minerals causing
hardness.

§285.3. General Requirements.

(a) Applicability.

(1) All aspects of the planning, installation, construction,
alteration, extension, repair, operation, and maintenance of OSSFs
must be in accordance with this chapter or in accordance with an
order/ordinance or other published criteria of an authorized agent
which has received the executive director’s written approval.

(2) In the case of OSSFs proposed for installation, con-
struction, alteration, extension, repair, operation, and maintenance in
areas of the state void of an authorized agent, the executive director
will be the permitting authority in accordance with this chapter.

(b) Unauthorized systems. Boreholes, cesspools, and seepage
pits shall not be authorized for installation and use in Texas.

(c) Variances. Requests for variances from provisions of this
chapter may be considered by the appropriate permitting authority on
an individual basis. The variance request must demonstrate to the
satisfaction of the permitting authority that the variance has been
requested because conditions are such that the equivalent protection
of the public health and the environment can be provided by alternate
means.

§285.4. Facility Planning.

(a) Land planning and site evaluation. Land developments
and land subdivided for building construction which will utilize
OSSFs for sewage disposal shall be evaluated for overall site
suitability and this submittal shall be reviewed and approved by the
permitting authority prior to approval being granted for subdivision
of the property. The following items shall be evaluated:

(1) Residential lot sizing.

(A) General considerations. The failure of an OSSF
may be caused by a large number of circumstances, including in-
adequate soil percolation, improper construction, planning, installa-
tion, and misuse. The single most important factor concerning pub-
lic health problems resulting from these failures is the residential
dwelling density which is primarily a function of lot size. The fail-
ure of an OSSF in a highly populated area is the fundamental cause
of public health hazards resulting from on-site sewage disposal. Sur-
facing sewage provides a medium for the transmission of disease and
the fact that many people are in the vicinity causes concern over
the spreading of disease. OSSFs using soil absorption for effluent
disposal are more likely to malfunction in high population density
situations because the soil available to absorb or evaporate the efflu-
ent is limited. The failure of an absorption system on a small lot can
be financially disastrous to the owner because the lot may not contain
sufficient room to construct a new absorption field in a new location.

(B) Platted or unplatted subdivisions served by a
public water supply. Subdivisions of single family dwellings platted
or designed after January 1, 1988, and served by a public water
supply but utilizing individual OSSF methods for sewage disposal,
shall provide for individual lots having surface areas of at least « acre,
or shall have site-specific planning materials submitted by a registered
professional engineer or registered sanitarian and approved by the
permitting authority. The location of an OSSF under this paragraph
shall be in accordance with §285.91(10) of this title (relating to
Tables).

(C) Platted or unplatted subdivisions served by indi-
vidual water systems. In subdivisions platted or designed after Jan-
uary 1, 1988, for single family dwellings where each lot maintains
an individual water supply well and an OSSF with a subsurface soil
system, the plat shall show the approved well location and a san-
itary control easement around the well within a 100-foot radius in
which no subsurface sewage system may be constructed. A water-
tight sewage unit or lined evapotranspiration bed with leak detection
capability may be placed closer to the water well than 100 feet, pro-
vided the permitting authority has granted a variance. To minimize
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the possibility of the transmission of waterborne diseases due to the
pollution of the water supplied for domestic use, each lot in a platted
subdivision shall contain no less area than one acre, or shall have
site-specific planning materials prepared by a registered professional
engineer or a registered sanitarian and approved by the permitting
authority. In no instance shall the area available for such systems be
less than two times the design area.

(2) Mobile home parks and multi-use residential develop-
ments served by a central sewerage system. Mobile home parks and
multi-use residential developments which are supplied water through
a central water system and which are owned or controlled by a person
and which rents or leases space, or mobile home parks and multi-use
residential developments which are sold but ownership and control
of a central water system and/or a central sewerage system are vested
in a responsible person, may utilize smaller lots than stated in para-
graph (1)(B) of this subsection, provided an overall sewerage plan is
submitted to the permitting authority and approved. Developments
of this type may connect no more than 20 units to a single sewerage
system, provided planning materials for the system are prepared by
a registered professional engineer or registered sanitarian. The total
anticipated sewage production shall not exceed 5,000 gallons per day
from the connected homes and the OSSF must conform to the defi-
nition of OSSFs in §285.2 of this title (relating to Definitions).

(3) Site evaluation. The subdivided property must be
evaluated for soil suitability in accordance with §285.30 of this title
(relating to Site Evaluation).

(b) Approval of existing small lots or tracts. Existing small
lots or tracts, subdivided prior to January 1, 1988, and not conforming
to the minimum lot size requirements, may be approved for an OSSF
provided the following conditions are met:

(1) Minimum separation distances in §285.31 of this title
(relating to Separation/ Setback Requirements) are maintained; and

(2) The site has been determined by the site evaluator to
be suitable in accordance with §285.30 of this title (relating to Site
Evaluation).

(c) Review of subdivision or development plans. Persons
proposing the platting of land for use as residential subdivisions,
mobile home parks, multi-unit residential developments, business
parks, or other similar uses and utilizing OSSFs for sewage disposal
must submit planning materials for these plats to the permitting
authority. The planning materials must include an overall site plan,
topographic map, 100-year floodplain map, soil survey, location of
water wells, and complete engineering report detailing the types
of OSSFs to be considered and their compatibility with area wide
drainage and groundwater. A comprehensive drainage and 100-
year floodplain impact plan must also be included in these planning
materials. A response to the submitted planning material from the
permitting authority will be provided within 45 days of receipt.

§285.5. Submittal Requirements for Planning Materials.

Planning materials required under this chapter shall be submitted to
the permitting authority for review and approval in accordance with
this section. All planning materials shall be in compliance with the
provisions of this chapter and shall be submitted in accordance with
of §285.91 (9) of this title (relating to Tables).

(1) Submittal of planning materials by an owner or
installer. For OSSFs not requiring planning materials to be submitted
in accordance with paragraphs (2) and (3) of this section, an owner

or installer must submit the appropriate planning materials for the
proposed OSSF.

(2) Submittal of planning materials by a registered pro-
fessional engineer or registered sanitarian. OSSF planning materials
shall be submitted by a registered professional engineer or registered
sanitarian as follows:

(A) proposals for treatment and/or disposal that are
not standard as described in Subchapter D of this chapter (relating
to Planning, Construction, and Installation Standards for OSSF
Systems);

(B) any OSSF proposed to serve mobile home parks,
recreational vehicle parks, multi-unit residential developments such
as apartments or condominiums which are owned or controlled by a
person who rents or leases such space.

(C) dwellings or structures not exempted by Section
20f of the Texas Engineering Practice Act.

(D) all standard or proprietary treatment systems that
utilize surface irrigation disposal as detailed in Subchapter D of this
chapter (relating to Planning, Construction, and Installation Standards
for OSSF Systems).

(E) all non-standard treatment systems that utilize
surface irrigation disposal as detailed in Subchapter D of this chapter
and cluster systems shall have planning materials submitted by a
registered professional engineer only.

(3) Review of non-standard planning materials. The
executive director shall review initial plans for all non-standard
planning material, as described in Subchapter D of this chapter. Any
subsequent similar non-standard planning materials may be reviewed
by the local authorized agent once the original concept and planning
materials has received favorable review by the executive director.

§285.6. Cluster Systems.

Use of a cluster system can be considered when lot sizes, lot location,
or soil conditions make a standard system unacceptable.

(1) Design. These systems shall be designed and con-
structed in accordance with the requirements of this chapter or Chap-
ter 317 of this title (relating to Design Criteria for Sewerage Systems).
These systems shall be designed and submitted to the permitting au-
thority for review under seal of a registered professional engineer.

(2) Permits required. Each single family dwelling on
a cluster system must be individually permitted by the permitting
authority.

(3) Maintenance/Ownership agreement. Each permittee
on a cluster system must be a party to a legally binding agreement
regarding ownership, service, and maintenance of the cluster system.
The minimum required elements of that agreement are as follows:

(A) The agreement must be legally binding to all
parties;

(B) Each person who uses the system for treatment
and/or disposal must be a party to the agreement;

(C) Each permittee must be a joint owner of the
cluster system and the property on which the cluster system is located.
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(D) The agreement must provide a reliable manage-
ment structure for performing service, maintenance, and inspection
of the system;

(E) The agreement must include a reliable plan for
handling apportionment and collection of cost among the parties; and

(F) The agreement must denote that all parties are
individually and severally responsible for the proper maintenance and
functioning of the system.

(4) Property ownership. The parties to the agreement
must obtain all necessary rights of way, easements, or ownership
of properties necessary for operation of the cluster system. The
site for a cluster system shall be owned by all of the parties to
the maintenance/ownership agreement. The application for a cluster
system shall include a certified copy of an affidavit, which has been
duly recorded with the county/city clerk’s office and added to the
real property deed where the cluster system is located and the real
property deed of each permittee. The affidavit shall state that the
property shall not be transferred to a new owner without the new
owner being advised that the property is part of a cluster system and
shall be party to the agreement.

§285.7. Cost Recovery Fee.

The executive director shall be the regulatory authority in a local
governmental entity’s area of jurisdiction if that local governmental
entity does not adopt an approved OSSF order/ordinance, it rescinds
its authorized agent delegation or its delegation is revoked by the
commission in accordance with Subchapter B of this chapter (relating
to Local Administration of the OSSF Program). Personnel of
the executive director shall perform all the duties associated with
permitting and inspections. The executive director may assess the
local governmental entity, having general authority and jurisdiction
over the location of the OSSF, a fee of $200 for each inspection
of a new, altered, extended, or repaired OSSF to recover the
administrative cost of the OSSF permittting program by the agency.
For any authorized agent who has rescinded its delegation or the
commission has revoked its delegation after September 1, 1989, the
executive director may assess a cost recovery fee in accordance with
this section.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609615
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter B. Local Administration of the OSSF
Program
30 TAC §285.10, §285.11

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366. 012, which provide the Texas Natural

Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.10. Delegation to Authorized Agents.

(a) Requirements/Procedures.

(1) Local governmental entities which desire to become
authorized agents of the commission shall request such in writing to
the executive director.

(2) Upon request, the executive director shall forward to
the entity a description of the process of delegation and a copy of the
model order/ordinance. Any changes to the model order/ ordinance
by the local entity based on local conditions must be consistent
with this chapter. The executive director shall be the sole and final
authority in determining the acceptability of proposed changes from
the model order/ordinance. A local government entity which wants to
be designated an authorized agent for the OSSF program shall follow
the following procedures:

(A) Upon request, the executive director shall provide
model orders or ordinances to local entities.

(B) The executive director consults with local author-
ities as to specific procedures and requirements to obtain authorized
agent status.

(C) The local government entity shall draft an order
or resolution regulating OSSFs within its jurisdiction which meets the
requirements of §366.032 of the Texas Health and Safety Code. In the
event that the local government entity drafts a proposed order which is
different from the model order/ordinance, the local government entity
shall submit the proposed order/ordinance to the executive director
for review and comment prior to notice being published. Within
30 days of receipt of the proposed order/ordinance, the executive
director shall review the proposal and provide comment to the local
government entity on whether the proposed order/ordinance meets
the agency’s minimum requirements.

(D) The local government entity shall cause notice
to be published, in a newspaper regularly published and of general
circulation in the area of jurisdiction, of a public hearing to be held
to discuss the adoption of the proposed order or resolution;

(E) The local government entity shall hold a public
meeting to discuss the proposed order or resolution;

(F) The local government entity shall adopt that order
or resolution;

(G) The local government entity shall send a certified
copy of the minutes of the meeting which adopted the order or
resolution;

(H) The local government entity shall send a certified
copy of the order or resolution;

(I) Upon receipt of the complete package requesting
delegation, the executive director will review to see that it complies
with the requirements of this chapter and Chapter 366 of the Health
and Safety Code. If found to be compliant, the executive director
will notify the local entity by mail of their authorized agent status
and the date the authorized agent shall assume jurisdiction of the
OSSF program. The authorized agent shall administer its OSSF
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program in accordance with its approved OSSF waste disposal
order/ordinance. All authorized agents shall maintain their orders/
ordinances in accordance with the minimum requirements of this
chapter.

(b) Amendments to existing orders/ordinances. The amend-
ment procedure may be initiated by the authorized agent in accor-
dance with subsection (a) of this section. The executive director may
require periodic revisions or renewals of OSSF orders/ordinances for
compliance with new rules or regulations.

(c) Resolution of nuisance complaints by an authorized agent.
A major activity of any authorized agent is the satisfactory resolution
of nuisance complaints involving OSSFs. An authorized agent may
require a property owner to repair a malfunctioning OSSFs on the
owner’s property not later than the 30th day after the date which
the owner is notified by the authorized agent of the malfunctioning
system.

(d) Authorized agent’s reporting requirements. Each autho-
rized agent shall provide to the executive director a detailed monthly
report of OSSF activities as prescribed by the executive director. Cat-
egories in this report shall include, but not be limited to the following:

(1) subdivision reviews;

(2) complaint and enforcement activities;

(3) information on the numbers and types of OSSFs
permitted; and

(4) administrative activities performed by the authorized
agent.

(e) Relinquishment of authorized agent delegation. If an
authorized agent decides to relinquish its delegation to regulate
OSSFs under the regulatory authority granted by Chapter 366 of the
Health and Safety Code and this chapter, the authorized agent shall
adhere to the following procedures:

(1) The authorized agent shall inform the executive direc-
tor by certified mail at least 30 days prior to publishing the notice
that it wishes to relinquish its OSSF order.

(2) The authorized agent shall publish notice, indicating
its intent to relinquish, in a newspaper regularly published or
circulated in the area of jurisdiction prior to taking further action
to relinquish.

(3) The authorized agent shall send the executive direc-
tor copies of the following: the public notice, a publisher’s affidavit
of public notice, and a certified copy of the entity’s minutes of the
meeting in which it formally considered relinquishment of its dele-
gation.

(4) The executive director shall process the request for
relinquishment and may issue an order relinquishing the authority to
regulate OSSFs within an authorized agent’s jurisdiction or may refer
the request to relinquish to the commission.

(5) Prior to issuance of a relinquishment order the local
governmental entity and the executive director shall determine the
exact date the authorized agent would surrender its authorized agent
designation to the executive director.

(6) Upon relinquishment, the local government entity may
be subject to the appropriate cost recovery fees for permitting and

inspection of OSSFs in accordance with §285.7 of this title (relating
to Cost Recovery Fee).

(f) Revocation of authorized agent delegation.

(1) An authorized agent must consistently enforce this
chapter and Chapter 366 of Health and Safety Code.

(2) An authorized agent’s OSSF order may be revoked at
any time by order of the commission for good cause after opportunity
for public hearing is given in accordance with Subchapter C of the
Texas Administrative Procedures Act.

(3) An authorized agent who has failed or is failing to
consistently enforce this chapter, or Chapter 366 of the Health and
Safety Code is good cause for revocation.

(4) When the executive director determines that revoca-
tion is warranted a petition seeking revocation may be filed by the
executive director with the commission requesting that a public hear-
ing be held.

(5) If the executive director files a petition for revocation
with the commission, notice shall be given to the authorized agent of
the time and place for the hearing not less than ten days prior to the
hearing by certified mail, return receipt requested.

(6) If an authorized agent wants to consent to revocation,
a written request or a written consent and wavier may be filed with the
executive director not later than ten days after the receipt of notice of
the petition to revoke. If the authorized agent requests or consents to
revocation, the executive director may revoke without the necessity of
a public hearing or commission action. The executive director shall
notify the commission of each revocation of an authorized agent’s
authority.

(7) Upon completion of a public hearing the commission
may do any of the following:

(A) Issue an order revoking the authorized agent’s
delegation;

(B) Issue an order placing the authorized agent on
probation for a specified period of time; or

(C) Take no action on the request.

(8) Upon issuance of a revocation order by the commis-
sion, the executive director shall assume responsibility for the OSSF
program in the former agent’s jurisdiction and the local governmental
entity may be subject to the appropriate cost recovery fees for per-
mitting and inspection of OSSFs in accordance with §285.7 of this
title (relating to Cost Recovery Fee).

§285.11. Review of Locally Administered Programs.

The executive director shall review not more than once per year an
authorized agent’s locally administered program for adequate perfor-
mance and compliance with requirements established by Chapter 366,
Texas Health and Safety Code, this chapter, and the order/ordinance
adopted by the authorized agent. If the executive director’s review
determines that an authorized agent does not enforce the commis-
sion’s minimum requirements for OSSFs, the commission may hold
a hearing to determine whether the entity shall lose its designation as
an authorized agent in accordance with §285.10(f) of this title (relat-
ing to Delegation of Authorized Agents).
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609616
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter C. Commission Administration of the
OSSF Program in Areas Where No Local Admin-
istration Exists
30 TAC §§285.20-285.22

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.20. Application Requirements- General.
Procedures for obtaining an agency permit include:

(1) Application for OSSF permits shall be made to the
appropriate agency regional office. Application for a permit shall
be made on a standard form provided by the executive director and
must include the appropriate planning material in accordance with
§285.5 of this title (relating to Submittal Requirements for Planning
Materials).

(2) Upon receipt of a complete application, the appropri-
ate fee in accordance with this subchapter and a positive site evalua-
tion performed by a certified site evaluator, the regional office shall
issue an authorization to construct.

(3) An authorization to construct, if granted, will be
valid for one calendar year from the date of application. Should a
construction inspection not be requested during this one-year period,
the application for authorization shall be rendered invalid. Fees for
reapplication shall be the fee in effect on the date of reapplication.

(4) Upon approval of the OSSF planning materials and
construction inspection, the regional office shall issue a license to
operate the OSSF with a unique identification number.

(5) The permit will be issued in the name of the owner of
the OSSF. Permits shall be transferred to the new owner automatically
upon legal sale of the OSSF.

(6) A reinspection shall be required if the OSSF failed
to pass the construction inspection. The installer shall pay the
appropriate reinspection fee in accordance with §285.22 of this title
(relating to Fees).

§285.21. Additional Application Requirements for Surface Irriga-
tion Systems.

(a) Technical report. Each application for an OSSF permit
utilizing surface irrigation as a disposal method shall be accompanied
by a report outlining the planning and operation of the entire
wastewater treatment and disposal system. A basis of planning,
construction drawings, calculations, and system flow diagram shall
be included in this report. Proprietary aerobic systems may reference
the agency’s approval number instead of furnishing construction
drawings for the unit. All other information except construction
drawings will be required for proprietary submittal.

(b) Site drawing. A scale drawing and legal description of
all land which is to be a part of the surface irrigation system will
be included in the submittal of an application for a permit. The
drawing will show the location of all existing and proposed buildings,
wastewater disposal area, buffer zones, and water wells.

(c) Landscape plan. The application for a permit shall be
accompanied by a landscape plan, which will describe, in detail, the
type of vegetation to be maintained on the irrigated area during any
calendar year. Installations may irrigate existing vegetation provided
all areas of bare ground are seeded or covered with sod, capable of
growth, prior to system start up.

(d) Maintenance requirements. Final permit approval will
be issued after planning materials approval, provided the applicant
furnishes a valid maintenance contract with a maintenance company.
The maintenance company will verify that the surface irrigation
system is operating properly and that they will provide on-going
maintenance of the installation. The initial maintenance contract must
be valid for a minimum of two years.

(e) Maintenance contract. A maintenance contract will
authorize the maintenance company to maintain and repair the system
as needed. A copy of the signed maintenance contract between
the property owner and the approved maintenance company shall be
provided to the permitting authority prior to final permit approval.

(f) Maintenance company. At least one employee of the
company shall hold a valid Installer II certificate or attend an on-
site maintenance training course approved by the executive director
and certified by the appropriate manufacturer’s maintenance program
for the proprietary unit being maintained.

(g) On-going maintenance. On-going maintenance shall be
provided by the maintenance company.

(1) The owner of each surface application system shall
continuously maintain a signed written contract with a valid mainte-
nance company and shall submit a copy of the contract to the per-
mitting authority at least 30 days prior to expiration of the previous
contract.

(2) If the property owner or maintenance company desires
to discontinue the provisions of the maintenance contract, the
maintenance company shall notify, in writing, the permitting authority
at least 30 days prior to the date service will cease.

(3) If a maintenance company discontinues business,
the property owner shall within 30 days of the termination date,
contract with another approved maintenance company and provide
the permitting authority with a copy of the newly signed maintenance
contract.

(h) Affidavit. Prior to issuance of a permit, a certified copy of
an affidavit, which has been duly recorded at the county/city clerk’s
office and added to the real property deed on which the surface
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application system is to be installed, must be submitted. Such an
affidavit for example, see §285.90(2) of this title (relating to Figures)
shall state that the property shall not be transferred to a new owner
without:

(1) the new owner being advised that the property con-
tains a surface application system for wastewater disposal;

(2) the permit issued to the previous owner of the property
being transferred to the new owner; and

(3) the new owner submitting a valid signed maintenance
contract to the permitting authority.

(i) Testing and reporting. The maintenance company shall
inspect each permitted surface irrigation system as directed by the
testing and reporting schedule shown in §285.91(4) of this title
(relating to Tables). The maintenance company shall report any
responses to homeowner complaints and the results of its maintenance
findings to the permitting authority within ten days of the specified
reporting frequency. The number of site visits may be reduced to two
per year for all systems having electronic monitoring and automatic
telephone or radio access which will notify the maintenance company
of system or component failure. This monitoring system shall also
monitor effluent disinfection.

(j) Effluent disinfection. Treated effluent must be disinfected
prior to surface application. Approved disinfection methods shall
include but not be limited to chlorination, ozonization, or ultravi-
olet radiation. Tablets or other dry chlorinators shall use calcium
hypochlorite of a type properly encapsulated and suitable for waste-
water disinfection. The efficiency of the disinfection procedure will
be established by monitoring the fecal coliform count or total chlo-
rine residual from effluent grab samples as directed in the testing
and reporting schedule. The frequency of testing and type of tests
required are shown in §285.91(4) of this title.

§285.22. Fees.
(a) Application fees. The application fee for an OSSF permit

is:

(1) $200 for a single family dwelling OSSF; or

(2) $400 for other types of OSSFs. The fee is payable
upon application from the owner/agent to the Texas Natural Resource
Conservation Commission for an OSSF permit. This fee shall be
submitted to the appropriate agency regional office. Money orders
or personal checks only, payable to the Texas Natural Resource
Conservation Commission, shall be accepted. All applications shall
expire one year from the date of the original application. No refunds
of any amount shall be granted.

(b) Reinspection fee. A reinspection fee shall be equal to one
half of the permit application fee required at the time of application
and shall be assessed to the installer of record each time a reinspection
is required.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609617
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission

Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter D. Planning, Construction and Instil-
lation Standards for OSSFs
30 TAC §§285.30-285.39

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.30. Site Evaluation.

(a) Soil analysis procedures. At least two soil borings or two
backhoe pits shall be taken in opposite ends of the area to be used
for soil absorption systems. These borings or backhoe pits shall be
excavated to the depth of two feet below the proposed excavation or to
a restrictive horizon whichever is less. The type and size of an OSSF
shall be determined on the basis of the most restrictive soil class two
feet below the bottom of the proposed excavation. Evaluation of these
borings and overall site evaluation shall be performed by individuals
currently certified as a site evaluator. Characteristics including soil
texture, soil structure, soil drainage, and soil depth shall be evaluated.

(b) Soil texture analysis. The soil classes shall be determined
by a general texture analysis in accordance with §285.91(6) of this
title (relating to Tables).

(1) Soil Class Ia. Sandy texture soils which contain more
than 30 percent gravel. This class is considered unsuitable with
respect to texture.

(2) Soil Class Ib. Sandy soils which contain less than 30
percent gravel. This class is be considered suitable with respect to
texture.

(3) Soil Class II. This class is considered suitable with
respect to texture.

(4) Soil Class III. This class is considered suitable with
respect to texture.

(5) Soil Class IV. This class is considered unsuitable with
respect to texture.

(c) Soil structure analysis. Soils determined to be in Class Ib
or Class II soils are generally considered suitable as to structure.
Since Class IV soils are unsuitable with respect to texture, their
structure analysis need not be considered for OSSF purposes. Three
soil structures significant to the movement of sewage effluent through
Class III soils are blocky, platy, and massive.

(1) Massive soil structure. A massive soil structure is
considered unsuitable with respect to structure.

(2) Blocky soil structure. A blocky soil structure is
considered suitable with respect to structure.

(3) Platy soil structure. A platy soil structure is consid-
ered unsuitable with respect to structure.
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(d) Soil depth analysis. The depth of soils classified suitable
as to texture and structure shall be at least 24 inches below the bottom
of the proposed disposal area when standard ground absorption
systems are to be utilized. Soils without at least 24 inches of suitable
soil beneath the proposed drainfield shall be considered unsuitable.

(e) Restrictive horizons evaluation. Dense clay subsoils, rock
and plugged laminar caliche are considered to be restrictive horizons.
They can be recognized by an abrupt change in texture from a sandy
or loamy surface horizon to a clayey subsoil or rock like material
which an auger will not penetrate. Soils in which restrictive horizons
are less than 24 inches below the bottom of the proposed drainfield
shall be considered unsuitable.

(f) Groundwater evaluation. The presence of groundwater
shall be determined by a site evaluator. Any soil profile that is
indicative of high water tables within 24 inches below the bottom of
the proposed drainfield shall be considered unsuitable.

(g) Topography. Uniform slopes under 30 percent are
considered suitable with respect to topography. When slopes are
less than 2 percent, provisions shall be made to insure good surface
drainage of rainfall or runoff from covering the soil absorption field.
The drainfield excavation shall follow the contour of the ground. Soil
absorption systems shall not be located in a depression or in areas
of complex slope patterns where slopes are dissected by gullies and
ravines.

(h) Flood hazard. Sites located within the mapped regulated
floodway shall be subject to special planning requirements to elimi-
nate tank flotation.

(i) Percolation tests. Percolation test results will not be
accepted as the sole criteria for soil permeability or drainfield size
requirements.

(1) Location and number of tests. A minimum of two
test holes will be required with the holes uniformly spaced over the
proposed absorption field site. In lieu of the previously mentioned
procedure, four holes may be dug and tested and the results averaged
at the same time to reduce the amount of time required to conduct
the test. Disposal systems such as evapotranspiration beds and
mounds may not require percolation tests. The actual number of
holes required for an individual soil evaluation should be determined
by the site evaluator.

(2) Type of test hole. Dig or bore a hole with a diameter
of from six to 12 inches with vertical sides to the depth of the pro-
posed absorption trench. The bottom of the hole must be at the same
elevation as the bottom of the proposed drainfield. It may be required
on a case-by-case basis by the permitting authority, that test pits with
a back hoe or other heavy excavating equipment be done prior to
performing the test from a bored hole in the bottom of the test pit.
The permitting authority may require borings to a depth greater than
the depth of the bottom of the proposed disposal system, if a high
groundwater table or impermeable layer is suspected to be present.

(3) Preparation of test holes. Carefully scratch the bottom
and sides of the hole with a knife blade or sharp-pointed instrument
in order to remove any smeared soil surfaces and to provide a natural
soil interface into which water may percolate. Remove all loose
material from the hole and carefully place approximately one inch of
coarse sand or fine gravel into the bottom of the hole to protect the
bottom from scouring.

(4) Saturation and swelling of the soil. It is important to
distinguish between saturation and swelling. Saturation means that
the void spaces between soil particles are full of water. This can
be accomplished in a short period of time. Swelling is caused by
intrusion of water into the individual soil particle. This is a slow
process, especially in a clay-type soil, and is the reason for requiring
a prolonged soaking period.

(5) Filling of test holes. In conducting the percolation
test, carefully fill the hole with clear water to a minimum depth
of 12 inches. In most soils, it is necessary to refill the hole by
supplying a surplus reservoir of water manually or by means of an
automatic siphon, to keep water in the hole until saturation occurs
(approximately 24 hours). Determine the percolation rate 24 hours
after water is first added to the hole. This procedure is to insure
that the soil is given ample opportunity to swell and to approach the
condition it will be in during the wettest season of the year. Thus,
the test will give comparable results in the same soil, whether made
in a dry or in a wet season. In sandy soils containing little or no clay,
the test may be made as described in paragraph (7) of this subsection
after the 24-hour saturation period.

(6) Percolation rate measurement- general. Percolation
rate measurements shall be made on the day following the procedure
described in paragraph (5) of this subsection. After the overnight
swelling period, adjust the water depth to approximately 12 inches
from the bottom. From a fixed reference point, measure the drop in
water level over a 30-minute period. This drop is used to calculate
the percolation rate. If the rate is slower than 30 minutes per inch,
continue with measuring the rate for an additional 30 minutes. The
slower rate of the two consecutive one-half hour tests should be used.

(7) Percolation rate measurement- sandy soils. In sandy
soils (or other soils in which the first six inches of water seeps away
in less than 30 minutes, after the overnight swelling period), the hole
should be filled to a depth of six inches and that depth maintained
by adding water for 30 minutes. After 30 minutes, the drop in water
level should be measured over an additional 10-minute period and
the percolation rate calculated from this measurement.

(j) Determination of over-all site suitability. The following
criteria shall determine if the site can be utilized for standard subsur-
face disposal methods without need of any significant modification of
the site. §285.91(5) of this title (relating to Tables) summarizes soil
and site criteria for construction of a standard treatment and disposal
system.

(1) If all of the soil or site criteria categories are deter-
mined to be suitable, standard subsurface disposal methods may be
utilized.

(2) If the site and soil evaluation proves to be suitable,
the size of the subsurface absorption system may be calculated using
data in §285.91(5) of this title (relating to Tables). Unsuitable sites
must use appropriate proprietary or non-standard systems.

(3) If one or more of the soil or site criteria categories are
evaluated as unsuitable, standard subsurface disposal methods cannot
be utilized. However, the site may still be utilized for standard on-
site wastewater treatment by using non-standard disposal methods.

§285.31. Setback and Separation Requirements.

The construction of an OSSF (treatment and disposal systems) must
be isolated from certain areas such as water wells, lakes, roads,
fences and other objects subject to contamination from the OSSF or
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which may prevent the proper operation of the system. The minimum
requirements for the state are described in §285.91(10) of this title
(relating to Tables) for OSSFs subject to the following provisions:

(1) Surface irrigated areas shall be considered as drain-
fields for determining separation distances.

(2) Private and public water wells shall be completed in
accordance with §§290 and 338 of this title (relating to Water Hygiene
and Water Well Drillers).

§285.32. Criteria for Sewage Treatment Systems.

(a) Treatment processes - standard.

(1) Septic tanks (gravity flow). The septic tank is attached
to wastewater fixtures through a watertight pipe identified as a
building "stub out" or "house sewer". The septic tank is connected
to the house sewer by an inlet device. Effluent from the septic tank,
having undergone primary treatment, flows out of the tank through an
outlet device into additional treatment processes or a disposal system.
A septic tank, constructed in accordance with this chapter, shall
meet the following material, component, construction, and approval
requirements:

(A) Tank volumetric capacity. Measured from the
bottom of the outlet, the liquid volume of a septic tank shall not be
less than established in §285.91(2) of this title (relating to Tables).
The liquid depth of the tank shall not be less than 30 inches.

(B) Inlet and outlet devices. The flowline of the inlet
device shall be at least three inches higher than the flowline of the
outlet device. The entry point of the outlet device shall be below the
liquid level of the tank at a depth between 25 percent to 50 percent
of the overall liquid depth of the tank. The inlet and outlet devices
shall be "T" branch fittings, constructed baffles or other structures or
fittings approved by the executive director. All outlet devices must
use a "T" unless a executive director approved fitting is installed on
the outlet. All inlet and outlet devices shall be installed water tight to
the septic tank walls and be a minimum of three inches in diameter.

(C) Baffles and series tanks. All septic tanks shall be
divided into two or three compartments by the use of baffles or by
connecting two or more tanks in series. In a baffled tank, the baffle
shall be located so that one half to two thirds of the total tank volume
is located in the first of two compartments. Two or three tanks may
be arranged in series to achieve the required liquid capacity. The first
tank in a two tank system shall contain at least one half the required
volume. The first tank in a three tank system shall contain at least
one third of the total required volume, but no less than 500 gallons.
Interconnecting inlet and outlet devices may be installed at the same
elevation for multiple tank installations. Baffles shall be constructed
the full width and height of the tank with a gap between the top of
the baffle and the tank top. The baffle shall have an opening located
below the liquid level of the tank at a depth between 25 percent and
50 percent of the liquid level. The opening may be a slot or hole and
a "T" may be fitted. If a "T" is fitted, the inlet to the fitting shall be
at the stated depth in this paragraph. Any metal structures, fittings,
or fastenings shall be stainless steel.

(D) Inspection and cleanout ports. All septic tanks
shall have an inspection and/or cleanout port located on the tank top,
but not directly over, the inlet and outlet devices. These ports may
be any configuration with the smallest dimension of the opening not
less than 15 inches. Septic tanks buried more than 12 inches below
the ground surface shall have risers over the port openings. These

risers shall extend from within six inches of the ground surface up to
the ground surface and be sealed to the tank and capped.

(E) Septic tank construction materials. The septic
tank shall be of sturdy, water-tight construction. Materials used
shall be steel-reinforced poured-in-place concrete, steel-reinforced
pre-cast concrete, fiberglass, reinforced plastic polyethylene, or other
materials approved by the executive director. Metal septic tanks
are prohibited. The septic tank shall be structurally designed to
resist buckling from internal hydraulic loading and exterior loading
caused by earth fill and additional surface loads. Tanks exhibiting
obvious deflections, leaks, or structural defects shall not be used.
Where concrete tanks are installed, sweating at construction joints is
acceptable.

(F) Precast concrete tanks. In addition to the general
requirements aforementioned in subparagraph (E) of this paragraph,
precast concrete tanks shall conform to requirements in the Materials
and Manufacture Section and the Structural Design Requirements
Section of American Society for Testing and Materials (ASTM)
Designation: C 1227- 93, Standard Specification for Precast Concrete
Septic Tanks (1993).

(G) Fiberglass and plastic polyethylene tank specifi-
cations.

(i) General. The tank shall be fabricated to perform
its intended function when installed. The tank shall not be adversely
affected by normal vibration, shock, climate conditions, nor typical
household chemicals. The tank shall be free of rough or sharp edges
that would interfere with installation or service of the tank.

(ii) Watertight integrity. The tank shall be designed
and constructed so that all joints, seams, component parts, and
fittings prevent the entrance of groundwater and prevent the exit of
wastewater, except through designed inlet and outlet openings.

(iii) Structural characteristics. Full or empty tanks
shall not collapse or rupture when subjected to earth and hydrostatic
pressures.

(H) Special requirements for poured-in-place concrete
tanks. Concrete tanks shall be structurally sound and water-tight.
The concrete structure shall be designed by a registered professional
engineer with relevant experience in the field.

(I) Tank manufacturer specifications. Beginning 180
days after the effective date of these rules, all pre-cast or prefabricated
tanks shall be clearly and permanently marked, tagged, or stamped
with the manufacturer’s name, address, and tank capacity near the
level of the outlet so as to be clearly visible. Direction of flow into
and out of the tank shall be indicated by arrows or other identification
clearly marked at the inlet and outlet.

(J) Installation of tanks. Septic tanks must be installed
so as to provide at least 12 inches of drop in elevation from the bottom
of the outlet pipe to the bottom of the disposal area. A minimum
of four inches of sand, sandy loam, clay loam, or pea gravel free
of rock shall be placed under and around all prefabricated tanks.
Tank excavations should be left open until such time that they have
been inspected by the permitting authority. Tank excavations must
be backfilled with sand, sandy loam, clay loam, or pea gravel free of
rock. It is acceptable to mound soil over a septic tank, which would
normally be exposed, to maintain slope to the drainfield.
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(K) Pretreatment (Trash) tanks. The executive direc-
tor may require the use of a pretreatment tank for use in conjunc-
tion with aerobic treatment units. Plastics and other non-digestible
sewage can impair or prevent an aerobic unit from functioning prop-
erly. Those aerobic treatment units that do not prevent non-digestible
sewage from interfering with aeration lines and diffusers may be re-
quired by the executive director to use pretreatment tanks for all units
installed in the state.

(2) Intermittent sand filters.

(A) Overview. An intermittent sand filter (a sec-
ondary treatment unit) applies wastewater received from a septic
tank (the primary treatment unit) through a course porous media layer
above a bed of sand by means of pressure distribution. The wastewa-
ter moves downward through the course sand media receiving further
treatment on the surface of the sand particles. The treated wastewa-
ter is collected at the bottom of the sand filter and discharged, via
gravity or pressure, to an appropriate disposal method discussed in
this subchapter. A typical layout and cross-section of an intermittent
sand filter is presented in §285.90(8) of this title (relating to Figures).

(B) Filter Bed.

(i) Sand media specifications. Sand filter media
must meet ASTM C-33 specifications as outlined in §285.91(11) of
this title (relating to Tables).

(ii) Loading rate. Shall not exceed 1.2 gallons/day/
square foot.

(iii) Surface area. Minimum surface area shall be
calculated using the formula: Q/1.2=Surface Area (Square Feet),
where Q is the wastewater flow in gallons per day.

(iv) Depth (thickness) of sand media. There shall
be a minimum of 24 inches of sand media.

(v) Filter bed containment. The filter bed shall
be constructed of an impervious lined pit. Acceptable liners
specifications are detailed in §285.33(a)(2)(A) of this title (relating
to Criteria for Sewage Disposal Systems).

(vi) Underdrains. For gravity discharge of effluent
to a drainfield, place a three inch layer of pea gravel over a six
inch layer of 0.75 inch gravel containing the underdrain collection
pipe. When pumpwells are to be used to pump the effluent from the
underdrain to the drainfield, they must be constructed of concrete or
plastic sewer pipe. The pumpwell must contain a sufficient number of
holes so that effluent can flow from the gravel void space as rapidly
as the effluent is pumped out of the pumpwell, refer to §285.90(9) of
this title (relating to Figures).

(b) Treatment processes - proprietary.

(1) System maintenance. On-going maintenance contracts
in accordance with the maintenance provisions of §285.21 of this
title (relating to Additional Application Requirements for Surface
Irrigation Systems) shall be required for all proprietary systems.

(2) Electrical wiring. Electrical wiring for proprietary
systems shall be in accordance with §285.34(b)(4) of this title
(relating to Other Requirements).

(3) Approval of all proprietary systems. All proprietary
treatment and disposal systems shall be approved by the executive

director prior to their use in the State. Approval of proprietary
systems shall be handled utilizing the procedures found in this section.

(4) Approval of proprietary aerobic treatment systems.
All agency approved proprietary aerobic treatment systems will be
identified and published in a list of approved systems which may be
obtained from the executive director. Only treatment systems which
have been tested by and are currently listed by NSF International
as Class I systems under NSF Standard 40 (1990) or have been
tested and approved as a Class I system in accordance with NSF
Standard 40 by an American National Standard Institute (ANSI) or
NSF International accredited testing institution shall be considered
for approval by the executive director. All agency approved systems
at the time of the effective date of this rule shall continue to be
listed on the list of approved systems subject to retesting under
the requirements of NSF Standard 40. In addition, all proprietary
aerobic treatment systems undergoing testing by a testing institution
recognized by the executive director at the time of the effective
date of this rule shall be considered for inclusion on the list of
approved systems notwithstanding the fact that the testing institution
does not have NSF or ANSI accreditation. The manufacturers of
proprietary treatment systems and the accredited testing institution
must comply with all the provisions of NSF International Standard 40
and Certification Policies for Wastewater Treatment Devices (1991).

(5) For systems which NSF International, NSF Interna-
tional or ANSI accredited third party testing institutions will not ac-
cept for testing because of system size or type, the manufacturer shall
seek approval in the following manner:

(A) These proprietary systems, components, or mate-
rials shall be tested by an independent third party in accordance with
this subsection and with the supporting data submitted to the execu-
tive director for approval before being marketed for sale in the state.

(B) Testing may be accomplished by allowing a
number of the items (usually 20 to 50) to be installed via a
temporary authorization in areas typical of the site conditions for
which the system would be installed. The temporary authorization
may be issued by the executive director and, if issued, shall be
specific and pertinent to the proposed proprietary process and shall
contain provisions as to how the proprietary process is installed and
maintained; the testing protocol for collecting and analyzing samples
from the system; the monitoring of equipment, if applicable, and
provisions for recording data and data retention necessary to evaluate
the performance as well as the effect of the proprietary system on
public health, groundwater, and surface waters.

(C) Authorized agents may issue installation permits
upon receipt of the temporary authorization. The homeowner must
be advised in writing that the system is temporarily approved for
testing. System failures, regardless of the material or component,
shall be replaced by the manufacturer at the manufacturer’s expense.

(D) Upon completion of the two year test period, the
executive director may issue conditional approval for installations
only in areas similar to the area in which the system was tested and
for a specified performance and evaluation (monitoring) period, not to
exceed an additional five years. The system must be monitored by an
entity approved by the executive director. Approval or disapproval
of these systems, components or materials will be based on their
performance during this five-year monitoring period. Failure of one
or more of the installed units may be cause for disapproval of the
proprietary item. The monitoring method for the units shall be
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established by the executive director. System failures, regardless
of the material or component, shall be replaced by the manufacturer
at the manufacturer’s expense. The homeowner must be advised in
writing that the system is conditionally approved.

(E) Upon successful completion of the monitoring pe-
riod without failure, systemic or otherwise, the monitoring require-
ments may be lifted by the executive director and the system deemed
suitable for use in conditions similar to areas in which the system
was tested and monitored.

(c) Treatment processes - non-standard. All OSSFs not
described or defined in subsections (a) and (b) of this section will be
considered to be non-standard treatment systems. These systems shall
be submitted to the permitting authority for review by a registered
professional engineer in accordance with §285.5(3) of this title
(relating to Submittal Requirements for Planning Materials). Upon
approval, a permit will be issued by the permitting authority.

(1) Types of systems considered non-standard include, but
are not limited to, all forms of the activated sludge process, rotating
biological contactors, trickling filters, submerged rock biological
filters, sand filters not described in subsection (a)(2) of this section.

(2) Non-standard systems submitted for review will be
analyzed on basic engineering principles and the criteria established
in this chapter. These systems will be reviewed as one of a kind, site
specific installations.

(3) Electrical wiring. Electrical wiring for non-standard
systems shall be in accordance with §285.34(b)(4) of this title
(relating to Other Requirements).

§285.33. Criteria for Sewage Disposal Systems.

(a) Disposal processes - standard. The effluent discharged
from an approved treatment process requires further handling to
render it safe from a public health standpoint. Acceptable standard
disposal methods shall consist of a drainfield to disperse the effluent
into adjacent soil (absorptive) or into the surrounding air through
evapotranspiration (evaporation and transpiration).

(1) Absorptive drainfield. An absorptive drainfield is an
excavation constructed in suitable soil. A porous media (crushed
rock, stone, etc.) is then placed in the excavation and perforated
pipe (drainline) placed in the media and connected to the outlet
of the treatment system. The media is covered with a permeable
geotextile fabric and the remainder of the excavation backfilled with
previously removed soil. The top of the excavation area is seeded
with plants or grasses, where vegetation is sustainable, to aid in water
elimination. The following considerations must be met for approval
of an absorptive drainfield:

(A) Excavation. The excavation must be constructed
in suitable soils as described in §285.30 of this title (relating to Site
Evaluation). The excavation shall not exceed a depth of three feet
or six inches below the soil freeze depth, whichever is the larger.
However, in areas of the state where annual precipitation is less
than 26 inches of rainfall per year (as identified in the Climatic
Atlas of Texas, (1983) published by the Texas Department of Water
Resources and suitable soils (Class Ib, II, or III) lie below unsuitable
soil caps, the maximum permissible excavation shall be five feet.
Multiple excavations must be separated horizontally by at least three
feet of undisturbed soil. After excavation the excavated surfaces
(sidewalls and bottom) must be scarified as needed. The bottom of
the excavation shall be level to within four inches over the entire

excavation. The size of the excavation shall be calculated using data
from §285.91(8) of this title (relating to Tables). The formula A =
Q/Ra shall be used to determine drainfield area where:
Figure 1: 30 TAC §285.33 (a)(1)(A)

(i) The usable surface area shall be calculated by
adding the excavation bottom area to the total excavated perimeter
(in feet) multiplied by one foot (bottom area + perimeter X 1.0).
Figure 2: 30 TAC §285.33 (a)(1)(A)(i)

(ii) The length of the excavation may be determined
as follows when the area and width are known:
Figure 3: 30 TAC §285.33 (a)(1)(A)(ii)

(iii) For excavations three feet wide or less use the
following formula or §285.91(8) of this title (relating to Figures) to
determine L:
Figure 4: 30 TAC §285.33 (a)(1)(A)(iii)

(B) Porous media. The porous media shall consist
of clean, washed and graded gravel, broken concrete, rock, crushed
stone, chipped tires, or similar aggregate that is generally one uniform
size ranging from 0.75 - 2.0 inches as measured along its greatest
dimension.

(i) The permitting authority may consider and ap-
prove the use of chipped tire sizes greater than 0.75 - 2.0 inches along
the greatest dimension.

(ii) When chipped tires are used in conjunction with
geotextile fabric, a heavier duty geotextile fabric must be utilized to
minimize fabric punctures and eliminate fabric tears due to protruding
steel belt remnants.

(iii) Soft media such as oyster shell and soft lime-
stone will not be approved.

(C) Drainline. The drainline shall be constructed
of perforated distribution pipe and fittings in compliance with the
following specifications:

(i) Three or four inch diameter polyvinyl chloride
pipe with a standard dimension ratio (SDR) of 35 or less.

(ii) Four inch diameter corrugated polyethylene,
ASTM F405 in rigid ten foot joints only.

(iii) Three or four inch diameter polyethylene
smoothwall, ASTM F810.

(iv) Any other pipe approved by the executive
director.

(D) Installation Requirements. Piping constructed
from materials other than those listed in subparagraph (C) of this
paragraph may be submitted to the permitting authority for approval.
The drainline shall be placed in the porous media with at least
six inches of media between the bottom of the excavation and the
bottom of the drainline. The drainline shall be completely covered
by the porous media and the drainline perforations shall be below
the horizontal center line of the pipe. The drainlines shall be placed
parallel to each other and parallel to the longest horizontal dimension
of the excavation. The maximum separation distance between parallel
drainlines shall be four feet (center to center). Multiple drainlines
shall be manifolded together with solid or perforated pipe. The
opposite ends of multiple drainlines shall be manifolded together with
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solid line or looped together using perforated line and bedding. If
drainfield is not to be looped, end caps must be used.

(E) Permeable soil barrier. A permeable soil barrier
shall be placed between the top of the porous media and the
excavation backfill. Geotextile fabric shall be used for the permeable
soil barrier. Geotextile fabric shall conform to the following
specifications for unwoven, spun-bounded polypropylene, polyester
or nylon filter wrap:
Figure 5: 30 TAC §285.33(a)(1)(E)

(F) Backfilling. Backfilling is the process of replacing
the soil removed during excavating back into the drainfield and on top
of the geotextile fabric. Only soils identified as suitable as described
in §285.30(b) and (c) of this title (relating to Site Evaluation) shall be
used for backfill. Rock and high shrink swell clays are specifically
prohibited for use as a backfill material. The backfill material
shall be mounded over the excavated area so that the center of the
excavation slopes down to the outer perimeter to allow for settling.
The excavated area may be bermed or drainage swales may be used
to divert surface runoff from the site.

(G) Drainfields on irregular terrain. Where topogra-
phy or ground slope is greater than 15 percent but less than 30 percent
slope for the construction of a level single drainfield, multiple long
narrow drainfields may be constructed along descending contours.
An overflow line shall be provided from the upper excavations to
the lower excavations. This overflow line shall be constructed from
solid pipe with an SDR of 35 or less and the excavation carrying the
overflow pipe shall be backfilled with soil only.

(H) Drainfield plans. A number of approved sketches,
specifications and details for drainfield construction are provided in
§285.90(4) and (5) of this title (relating to Figures).

(2) Evapotranspirative drainfield (ET). An ET drainfield
is a standard disposal process which may be used in soils which
are classified as unsuitable in §285.30 of this title (relating to Site
Evaluation) with respect to texture, structure, restrictive horizons
and ground water. Water saving devices must be utilized in all
structures for which ET beds are recommended. ET drainfields
are generally constructed in accordance with the specifications for
absorptive drainfields with the following exceptions:

(A) Liners. An impervious liner must be used
between the excavated surface and the constructed drainfield in all
Class Ia soils classified as unsuitable due to the possibility of ground
water contamination. Liners are also required for Class IV soils with
seasonal ground water tables which penetrate the excavation. Liners
shall be constructed from impervious rubber or plastic material having
a thickness of 20 mils or greater per layer. Reinforced concrete,
gunite, and compacted and tested clay (one foot thick or more) may
also be used for liner material. Liners shall be constructed in such a
manner as to have a permeability of 10-7 cm/sec or less as tested by
a certified soil laboratory. Rubber or plastic liners must be protected
from rocks and stones (when exposed) by covering the excavated
surface with a uniform sand cushion at least four inches thick.

(B) ET drainfield sizing. The following formula
shall be used to calculate the top surface area of a constructed ET
drainfield:
Figure 6: 30 TAC §285.33 (a)(2)(B)

(C) Backfill material. Backfill material shall consist
of soil Class II as described in §285.30 of this title (relating to

Site Evaluation). Excavations containing two or more drainlines
may eliminate the porous media between the drainlines to allow
the backfill material to contact the bottom of the excavation. This
construction procedure will enhance the wicking action of the soil
and improve water transfer. The porous media shall extend at least
one foot beyond the edge of the drainline horizontally.

(D) Vegetative cover for transpiration. The final
grade shall be covered with vegetation fully capable to take maximum
advantage of transpiration, depending on the season and the site’s
location. Evergreen bushes having shallow root systems may
be planted in the drainfield to assist in water uptake. Grasses
with dormant periods shall be overseeded to provide year-round
transpiration.

(E) Multiple ET drainfields. ET drainfields shall be
divided into two or more separate units connected by flow control
valves. One of the units may be removed from service for an extended
period of time to allow it to dry out and decompose biological material
which might tend to plug the drainfield. If one of the units is removed
from service, the daily water usage must be reduced to prevent
overloading of the units still in operation. Normally, a unit must
be removed from service for two to three dry months for biological
breakdown to occur.

(F) Geographical location. ET drainfields shall only
be used in those areas of the state where the annual mean pan
evaporation exceeds the annual rainfall. As the annual rainfall
approaches the annual evaporation, the required ET drainfield size
becomes very large and expensive to construct (see data in §285.91(7)
of this title).

(G) ET drainfield plans. A number of approved
sketches for ET drainfield construction are provided in §285.90(4)
and (5) of this title (relating to Figures).

(3) Pumped effluent drainfield. Pumped effluent drain-
fields must utilize low pressure dosed drainfield specifications de-
scribed in subsection (c)(1) of this section, with the following excep-
tions:

(A) Applicability. Pumped effluent drainfields may
only be utilized by single family dwellings and not commericial or
institutional structures.

(B) Length of drainfield. There shall be at least 1,000
linear feet of perforated drain pipe for a two bedroom single family
dwelling. For each additional bedroom, there shall be an additional
400 linear feet of perforated drain pipe. No individual lateral may
exceed 70 feet in length.

(C) Trench width and horizontal separation. Trenches
shall be at least six inches wide. There shall be at least three feet of
separation between trenches.

(D) Lateral depth and vertical separation. All drain-
field laterals shall adhere to a depth range from 1.5 feet to 3 feet.
There shall be at a minimum vertical separation distance of 2.0 foot
from the bottom of the excavation to a restrictive horizon or to ground
water.

(E) Porous media. Each dosing pipe shall be placed
with the drain holes facing down and placed on at least six inches
of porous media (pea gravel or larger) between the bottom of the
excavation and pipe.
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(F) Pipe and hole size. Lateral drain pipe shall use
1.25-1.5 inch diameter line. Manifolds or headers shall use 1.25-1.5
inch diameter line, where the manifold or header lines must have a
diameter as large or larger than the lateral line diameter. Lateral drain
pipe hole sizes shall be 3/16-1/4 inch diameter spaced five feet apart.

(G) Pump size. Pumped effluent drainfields shall
utilize at least a 1/2 horsepower pump.

(H) Topography. When slopes are greater than 2.0
percent, pumped effluent drainfields shall not be used.

(b) Disposal processes - proprietary.

(1) Gravel-less drainfield piping. Gravel-less pipe may be
used only on sites suitable for standard subsurface sewage disposal
methods. Gravel-less pipe is available in eight-inch or ten-inch
diameter corrugated perforated polyethylene pipe. The pipe is
enclosed in a layer of unwoven spun-bonded polypropylene, polyester
or nylon filter wrap. Gravel-less pipe shall meet American Society
for Testing and Materials, ASTM F-667 Standard Specifications for
large diameter corrugated high density polyethylene (ASTM D 1248)
tubing. The filter cloth must meet the same material specifications as
described under subsection (a)(1)(E) of this section.

(A) Planning parameters. Gravel-less drainfield pipe
may be substituted for pipe in both absorptive or ET drainfields.
When gravel-less pipe is substituted, the porous media around
conventional pipe will not be required. ET drainfields shall be
backfilled with Class II soils only. Gravel-less pipe shall not be
used for absorptive drainfields in Class IV soils. All other planning
parameters for absorptive or ET drainfields apply to gravel-less pipe.

(B) Installation. The proper installation of adequate
construction materials is vitally important to the success of gravel-
less drainfield systems. Materials include gravel-less pipe, backfill,
end caps, offset connectors and filter cloth. All connections from
the house to the septic tank shall be in accordance with §285.34(a)
of this title (relating to Other Requirements). The connection from
the septic tank to the gravel-less line shall be made by using an
eight or ten-inch offset connector. It is important that the gravel-
less line be laid level with the continuous stripe up, and joined with
couplings. The filter cloth must be pulled over the joint to eliminate
soil infiltration. The gravel-less pipe must be held in place during
initial backfilling to prevent movement of the pipe in the excavation.
The end of each gravel-less line shall have an end cap and inspection
port installed. An inspection port is required because the amount of
sludge or suspended solids in the line can be easily monitored and
the distribution lines can be back-flushed.

(C) Drainfield Sizing. Eight inch diameter gravel-less
pipe shall use W = 2.0 and ten inch gravel-less pipe shall use W =
2.5 for absorptive drainfield sizing.

(2) Leaching chambers. Leaching chambers are bottom-
less chambers which are planned for installation in a drainfield exca-
vation with the open bottom of the chamber in direct contact with the
excavation. The chambers are linked together with sewer pipe (no
perforations) in such a manner as to completely cover the excavation
with adjacent chambers in contact with each other. The chambers
may be covered with the soil removed from the excavation provided
it meets Class I, II or III soil as described in §285.30 of this title
(relating to Site Evaluation). Other special conditions for leaching
chambers are as follows:

(A) The excavation may be reduced by 40 percent
from the value calculated using §285.91(1) of this title. The
following formula may be used for leaching chambers in 3 foot wide
excavations:
Figure 7: 30 TAC §285.33 (b)(2)(A)

(B) These chambers shall not be used for absorptive
drainfields in Class Ia or IV soils.

(C) Backfill covering leaching chambers should be
Class Ib, II, or III soil.

(3) Pressure emitters. Pressure emitters consist of small
diameter pressurized lines directly buried in the soil to a nominal
depth of six inches. The lines contain pressure reducing devices
spaced at 30 inch maximum intervals. The purpose of the pressure
reducing device is to restrict the flow of effluent from the pipe into
the surrounding soil to a very low rate. This distribution method
promotes uniform wetting of the soil in the root zone of surface
vegetation. Since the near surface root zone of plants will absorb
water, even in Class IV soils, this type of system may be used for
on-site disposal in these soils. The system must be equipped with a
filtering device capable of filtering to 100 microns.

(A) Drainfield layout. The drainfield shall consist of
a matrix of lines and emitters arranged in almost any configuration
provided the lines are separated by a minimum of two feet horizon-
tally. The system must be equipped with a mechanism to backflush
from drainfield back to the septic tank.

(B) Effluent quality. Treatment preceding this dis-
posal process shall treat the wastewater to a degree to preclude plug-
ging of the emitters. This quality shall be determined by the executive
director. Direct septic tank discharge into the emitters without addi-
tional treatment will not be approved.

(C) System maintenance. On-going maintenance
contracts in accordance with the maintenance provisions of §285.21 of
this title (relating to Additional Application Requirements for Surface
Irrigation Systems) shall be required for all emitter systems. Systems
should be equipped to backflush the system back to the septic tank.

(D) Loading Rates. Pressure emitters can be used in
all classes of soils using loading rates as specified in §285.91(1) of
this title. Emitters are assumed to wet four square feet of absorptive
area per emitter.

(E) There shall be a minimum vertical separation
distance of one foot from the bottom of the excavation to a restrictive
horizon and one foot vertical separation distance to ground water.

(4) Testing and monitoring of proprietary disposal sys-
tems. All proprietary disposal systems other than those described in
this section shall be approved by the executive director prior to their
use in the state. Proprietary systems shall be approved by the execu-
tive director utilizing the procedures established in §285.32(b) of this
title (relating to Criteria for Sewage Treatment Systems).

(c) Disposal processes - non-standard. Non-standard disposal
processes are all systems, components and materials not described
as standard and not marketed for sale in the state as a proprietary
item. The permitting authority may at its option review and either
approve or disapprove the planning materials on a case-by-case basis.
Planning criteria will be derived from basic engineering analysis and
scientific investigation of the proposed disposal process.
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(1) Low pressure dosed drainfield. A low pressure dosing
system consists of an approved treatment system as specified in
§285.32 of this title. Effluent from this system is pumped, under
low pressure, into a solid wall force main and then into a perforated
distribution pipe which is installed within the drainfield area.

(A) The effluent pump in the pump tank must be
capable of an operating range that will assure that effluent is delivered
to the most distant point of the perforated piping network, yet not be
excessive to the point that "blow-outs" occur.

(B) A start/stop switch or timer must be included in
the system to control the dosing pump. A high water alarm, on an
electric circuit separate from the pump, must be provided.

(C) Drainfield criteria. Pressure dosing systems may
be installed in accordance with design criteria in the North Carolina
State University Sea Grant College Publication UNC-S82-03 (1982)
or other publications containing criteria or data on pressure dosed
systems which are acceptable to the permitting authority. The
following parameters are required for all low pressure subsurface
drainfields:

(i) The low pressure dosed drainfield area shall be
sized in accordance with §285.91(1) of this title. Use three square
feet of wetted area per linear foot of dosing pipe for all excavated
areas less than one foot wide.

(ii) Each dosing pipe shall be placed with the drain
holes facing down and placed on at least six inches of porous media
(pea gravel or larger) between the bottom of the excavation and pipe.

(iii) Geotextile fabric or equivalent shall be placed
over the pipe and the excavation filled with soil removed from the
excavation.

(iv) There shall be a minimum vertical separation
distance of one foot from the bottom of the excavation to a restrictive
horizon and two feet vertical separation distance to ground water.

(v) Pump chambers shall be sized to provide one
day’s storage capacity above the "alarm on" level.

(vi) All other criteria in the North Carolina State
University Sea Grant College Publication UNC-S82-03 (1982) may
be used except for institutional and commercial systems.

(2) Surface irrigation systems. Surface irrigation methods
include, but are not limited to, spray irrigation, landscape irrigation
or any other method of applying treated effluent onto the surface of
the ground.

(A) Types of wastewater treatment. The treatment
system shall consist of any standard, proprietary or non-standard
treatment methods described in §285.32 of this title and meeting the
following effluent criteria:
Figure 8: 30 TAC §285.33 (c)(2)(A)

(B) Acceptable surface application areas. Acceptable
land for surface application will include generally flat terrain covered
with grasses, evergreen shrubs, bushes, trees or landscaped beds
containing mixed vegetation. Sloped land may be acceptable if
properly landscaped and terraced to minimize runoff.

(C) Unacceptable surface application areas. Land
which cannot be used for surface irrigation includes land for growing
food, gardens, orchards or crops which may be used for human

consumption. Additionally, effluent shall not be applied to bare
ground under any circumstances.

(D) Minimum required application area. The mini-
mum surface application area required shall be determined by divid-
ing the daily usage rate (Q) as established in §285.91(3) of this title
(relating to Tables) by the allowable surface irrigation application
rate (Ri) found in §285.90(1) of this title (relating to Figures) or as
approved by the permitting authority.
Figure 9: 30 TAC §285.33 (c)(2)(D)

(E) Uniform application of effluent. Distribution
pipes, sprinklers, flow channels and other application methods/
devices must provide uniform distribution of treated effluent. The
application rate must be adjusted so as not to produce runoff.

(i) Sprinkler criteria. When sprinklers are used as
the application method, the maximum inlet pressure shall be 40
psi. Low angle nozzles (13 degrees or less in trajectory) shall be
used in the sprinklers to keep the spray stream low and reduce
aerosols. Sprinkler operation shall be controlled by commercial
irrigation timers.

(ii) Sprinkler head requirements. Circular spray
patterns may overlap to cover all irrigated area including rectangular
shapes. However, the overlapped area will be only counted once
toward the total application area. For large systems, multiple
sprinkler heads are preferred to single gun delivery systems.

(iii) Effluent storage requirements. Storage require-
ments and pump tank construction and installation shall be in accor-
dance with §285.34(b) of this title. A sampling port shall be provided
in the treated effluent line near the pump tank.

(3) Mound systems. A mound drainfield is an absorptive
drainfield constructed above the native soil surface. A scarified
interface (for absorptive mounds) between the native soil, a porous
media around the distribution pipe, the distribution piping, and a
topsoil cover are all components of the mound system. The depth of
the material between the distribution pipe and the restrictive horizon
or ground water shall be at least two feet. The preferred constructed
shape is a long narrow rectangle, with the long dimension laid out
along a contour. Effluent shall be pressure dosed into the distribution
piping to ensure equal distribution and to control application rates.
Planning criteria for mound construction may be as specified in
the North Carolina State University Sea Grant College Publication
UNC-SG-82-04 (1982), the United States Environmental Protection
Agency’s On-site Wastewater Treatment and Disposal Systems
Design Manual (1980) or any technical publication containing mound
system criteria and acceptable to the executive director. Shallow
placement of the pressure distribution pipe is recommended to reduce
mound height.

(4) Soil substitution drainfields. Soil substitution drain-
fields may be constructed in Class Ia soils, fractured rock, fissured
rock, or other conditions of high permeability where septic tank ef-
fluent could rapidly reach ground water without undergoing adequate
treatment through soil contact. A soil substitution drainfield is con-
structed similar to a standard absorptive drainfield with one excep-
tion. The exception consists of a 24-inch thick Class II or Class III
soil buffer placed below and on all sides of the drainfield excava-
tion. The Class II or Class III soil acts as a filter medium to remove
contaminants from the wastewater prior to its contacting the highly
permeable natural ground. Class IV soils may not be utilized for soil
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substitution. It is recommended, but not mandatory, that low pressure
dosing be used for effluent distribution.

(5) Drainfields Following Secondary Treatment and Dis-
infection. Subsurface drainfields following secondary treatment and
disinfection may be constructed in Class Ia soils, fractured rock, fis-
sured rock, or other conditions where insufficient soil depth will al-
low septic tank effluent to reach fractured rock, fissured rock, or a
restrictive horizon before undergoing adequate treatment through soil
contact. If this treatment technology is utilized, additional treatment
may be needed for nitrate removal. The authorized agent is encour-
aged to contact the executive director for additional information.

(A) Drainfield Sizing

(i) If the unsuitable feature is Class Ia soils, the
disposal area sizing should be based on the application rate for Class
Ib soils. It is recommended, but not mandatory, that some form of
pressure distribution be used for effluent disposal.

(ii) If the unsuitable feature is insufficient soil depth
to fractured or fissured rock, the system sizing should be based on
the application rate for Class III soils. It is recommended, but not
mandatory, that some form of pressure distribution system be used
for effluent disposal.

(B) Maintenance Requirements. The maintenance
requirements of §285.21(c)-(g) of this title (relating to Additional
Application Requirements for Surface Irrigation Systems) apply to
these mound systems if pressure distribution is utilized for effluent
transport.

§285.34. Other Requirements.

(a) House sewer. The sewer from the building’s plumbing to
the septic tank shall be constructed of cast iron, ductile iron, polyvinyl
chloride (PVC) Schedule 40, SDR of 26 or other material approved
by the executive director. The slope of the sewer shall be no less
than 1/8 inch fall per foot of pipe. The sewer stub out should be as
shallow as possible to facilitate gravity flow. A two-way cleanout
plug must be provided between building’s plumbing and the septic
tank. All fittings used on this section shall be sanitary type. An
additional cleanout plug shall be provided every 50 feet on long runs
of pipe and may be of the single sanitary type. This sewer shall have
a minimum inside diameter of three inches.

(b) Pump tanks. Pump tanks may be necessary when the
septic tank outlet is at a lower elevation than the disposal field. All
requirements in §285.32(a)(1)(D) and (E) of this title (relating to
Criteria for Sewage Treatment Systems) are also applicable to pump
tanks. The pump tank shall be constructed in accordance with the
following specifications:

(1) Pump tank criteria. When effluent must be pumped
to a disposal area, an appropriate pump shall be placed in a separate
water-tight tank or chamber. A check valve may be required if the
disposal area is above the pump tank. The tank shall be provided
with an audio and visual high water alarm. If an electrical alarm
is utilized the power circuit shall be separate from the pump and
activated with a minimum of one-third reserve capacity remaining
in the pump tank. All electrical components shall be approved by
Underwriters Laboratories (UL).

(2) Pump tank sizing. Pump tanks shall be sized for one
day of flow above the alarm-on level. Reserve capacity (capacity

above the alarm-on level) may be reduced to four hours average flow
when pump tank is equipped with multiple pumps.

(3) Pump specifications. A single pump may be used for
flows equal to or less than 1,000 gallons per day. Dual pumps are
required for flows greater than 1,000 gallons per day. A dual pump
system shall have the "alarm on" level below the "second pump on"
level, and shall have a lock-on feature in the alarm circuit so that
once it is activated it will not go off when the second pump draws
the liquid level below the "alarm on" level. All audio and visual
alarms shall have a manual "silence" switch. Pump switch-gear shall
be selected such that both pumps shall operate as the first pump on
an alternating basis. All pumps shall be rated by the manufactures
for pumping sewage or sewage effluent.

(4) Electrical wiring. All electrical wiring shall be in
accordance with the most recent edition of the National Electric Code.
Connections shall be in approved junction boxes and all external
power wiring shall be in approved electrical conduit, buried and
terminated at a main circuit breaker panel or sub-panel. All electrical
components should have an electrical disconnect within direct vision.
Electrical disconnects must be weatherproof (approved for outdoor
use) and have maintenance lockout provisions.

(c) Grease interceptors. Grease interceptor shall be used on
kitchen waste-lines from institutions, hotels, restaurants, schools with
lunchrooms, and other places that may discharge large amounts of
greases and oils to the OSSF. The interceptor shall be installed near
the plumbing fixture that discharges greasy wastewater and shall be
easily accessible for cleaning. Grease interceptors shall be cleaned
out periodically to prevent the discharge of grease to the disposal
system. Grease interceptors shall be installed in accordance with the
most recent requirements of the Uniform Plumbing Code or other
prevailing code.

(d) Holding tanks. Tanks shall be constructed in accordance
with subsection (b)(1) of this section. Inlet (no outlet shall be
provided) fittings are required. A baffle is also not required. Holding
tanks shall be used only on lots where no other methods of sewage
disposal are feasible (these holding tank provisions do not apply to
portable toilets). All holding tanks shall be equipped with a visual and
audible alarm to indicate when the tank has been filled to within 75
percent of its rated capacity. A port with its smallest dimension being
15 inches or greater shall be provided in the tank lid for inspection,
cleaning, and maintenance. This port shall be accessible from the
ground surface and must be easily removable and watertight.

(1) Minimum capacity. Holding tank minimum capacity
shall be sufficient to store the estimated or calculated daily wastewater
flow for a period of one week (wastewater usage rate in gallons/day
X 7 days).

(2) Location. Holding tanks shall be installed in an area
readily accessible to the pump truck under all weather conditions,
and at a location that meets the minimum distance requirements in
accordance with §285.91(10) of this title (relating to Tables).

(3) Maintenance. A scheduled pumping contract with
a licensed waste transporter, holding a valid registration with the
executive director, must be provided to the permitting authority before
any holding tanks are installed. Records of such activities must be
retained for 5 years.
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(e) Composting toilets. Composting toilets will be approved
by the executive director provided the system complies with NSF
International Standard 41 (1983).

(f) Condensation. If condensate lines are plumbed directly
into a OSSF, the increased water volume must be accounted for
(added to the usage rate) in the system planning materials.

§285.35. Emergency Repairs.

An emergency repair may be made to an OSSF providing that
such repair is made for the abatement of an immediate, serious
and dangerous health hazard, that such repair does not constitute
an alteration of that OSSF system’s planning materials and function,
and includes such items as replacing tank lids, inlet and outlet devices
and repair of solid lines and that such repair meets minimum state
criteria established in this chapter. The permitting authority must
have written notification within 72 hours of the repair and given
a detailed description of the methods and materials used in said
repair. An inspection of the emergency repairs may be required at
the discretion of the permitting authority.

§285.36. Abandoned Septic, Holding, and Pump Tanks.

It is the responsibility of the property owner to conduct the following
actions, in the order listed, to properly abandon an OSSF:

(1) All tanks, boreholes, cesspools, seepage pits, holding
tanks, and pump tanks shall have the wastewater/septage removed
by a licensed waste transporter, holding a valid registration with the
executive director; and

(2) All tanks, boreholes, cesspools, seepage pits, holding
tanks, and pump tanks shall be filled with clean sand or other suitable
material, free of organic debris, and completely covered with soil.

§285.39. OSSF Maintenance and Management Practices.

An installer shall provide the owner of an OSSF the following
maintenance and management practices and water conservation
measures related to the OSSF installed, repaired or maintained by
the installer.

(1) Maintenance and management practices.

(A) An OSSF should not be treated as if it were a
normal city sewer system.

(B) The excessive use of in-sink garbage grinders and
grease discarding should be avoided. In-sink garbage grinders can
cause a rapid buildup of sludge or scum resulting in a requirement
for more frequent cleaning and possible system failure.

(C) Do not use the toilet to dispose of cleaning tissues,
cigarette butts, or other trash. This disposal practice will waste water
and also impose an undesired solids load on the treatment system.

(D) Septic tanks shall be cleaned before sludge ac-
cumulates to a point where it approaches the bottom of the outlet
device. If sludge or scum accumulates to this point, solids will leave
the tank with the liquid and possibly cause clogging of the perfora-
tions in the drainfield line resulting in sewage surfacing or backing
up into the house through the plumbing fixtures.

(E) Since it is not practical for the average homeowner
to inspect his tank and determine the need for cleaning, a regular
schedule of cleaning the tank at two-to-three year intervals should
be established. Commercial cleaners are equipped to readily perform
the cleaning operation. Owners of septic tank systems shall engage

only persons registered with the TNRCC to transport the septic tank
cleanings.

(F) Do not build driveways, storage buildings, or
other structures over the treatment works or its disposal field.

(G) Chemical additives or the so-called enzymes are
not necessary for the operation of a septic tank. Some of these
additives may even be harmful to the tank’s operation.

(H) Soaps, detergents, bleaches, drain cleaners, and
other household cleaning materials will very seldom affect the
operation of the system. However, moderation should be exercised
in the use of such materials.

(I) It is not advisable to allow water softener back flush
to enter into any portion of the OSSF.

(J) The liquid from the OSSF is still heavily laden
with bacteria. The surfacing of this liquid constitutes a hazard to the
health of those that might come into contact with it.

(2) Water conservation measures/practices.

(A) Showers usually use less water than baths. Install
a water saving shower head that uses less than two and 1/2 gallons
per minute and saves both water and energy.

(B) If you take a tub bath, reduce the level of water
in the tub from the level to which you customarily fill it.

(C) Leaky faucets and faulty commode fill-up mech-
anisms should be repaired as quickly as possible.

(D) Check commodes for leaks that may not be
apparent. Add a few drops of food coloring to the tank. Do not
flush. If the color appears in the bowl within a few minutes, the
toilet fill or ball-cock valve needs to be adjusted to prevent water
from overflowing the stand pipe or the flapper at the bottom of the
toilet tank needs to be replaced.

(E) Reduce the amount of water used for flushing
the commode by installing one of the following: a new toilet (1.6
gallon); a toilet tank dam; or filling and capping one-quart plastic
bottles with water (usually one is all that will fit in smaller toilet
tanks) and lowering them into the tank of the existing 3.5 gallon or
larger toilet. Do not use bricks since they may crumble and cause
damage to the fixture.

(F) Try to run the dishwasher with a full load,
whenever possible.

(G) Avoid running the water continuously for brush-
ing teeth, washing hands, rinsing kitchen utensils or for cleaning
vegetables.

(H) Use faucet aerators that restrict flow to no more
than 2.2 gallons per minute to reduce water consumption.

(I) Keep a container of drinking water in the refriger-
ator instead of running the faucet until the water turns cool.

(J) Insulate all hot water pipes to avoid long delays
of wasted water while waiting for the heated water.

(K) Ask your city, county, or local government about
their programs to conserve water and how they can help you save
water.
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This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609618
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter E. Special Requirements for OSSFs
Located in the Edwards Aquifer Recharge Zone
30 TAC §285.40

The new section is proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.40. OSSFs on the Recharge Zone of the Edwards Aquifer.

(a) Applicability. In addition to the requirements given in
this chapter, the following additional provisions apply to the Edwards
Aquifer recharge zone as defined in §285.2 of this title (relating to
Definitions) and is not intended to be applied to any other areas in
the State of Texas.

(b) Additional application requirements for new OSSFs.

(1) All planning and design materials shall be submitted
by a professional engineer registered in Texas.

(2) Site evaluation to be conducted by a certified site
evaluator possessing a valid certificate.

(c) Conditions for obtaining a permit to construct. In order
to obtain a permit to construct in the Edwards Aquifer recharge zone,
the following conditions must be met.

(1) Minimum lot sizes. Each lot or tract of land on the
recharge zone on which OSSFs are to be located must have an area
of at least one acre (43,560 square feet) per single family dwelling.

(2) Minimum separation distances from recharge features.
No sewage treatment tank or holding tank may be located within 50
feet of a recharge feature. No soil absorption system may be located
within 150 feet of a recharge feature.

(3) No OSSF may be installed closer than 75 feet from the
banks of the Nueces, Dry Frio, Frio, or Sabinal Rivers downstream
from the northern Uvalde county line to the recharge zone.

(d) Existing OSSFs. OSSFs licensed by, or registered with,
the appropriate permitting authority at the time of adoption of this
section shall remain licensed or registered under the terms and
conditions of the current license or registration. Any relicensing
shall be performed in accordance with §285.3 of this title (relating to
Applicability). An OSSF installed on the recharge zone prior to April

11, 1977, in either Uvalde or Kinney Counties is not required to be
permitted or licensed, provided the OSSF is not causing pollution, is
not a threat to the public health, or is not a nuisance, and has not
been substantially modified.

(e) Exceptions for certain lots. Lots platted and recorded
with the county in its official plat record, deed, or tax records of
the following counties prior to the dates for the counties indicated
in this subsection, are exempted from the one-acre minimum lot
size requirement, pursuant to the conditions of subsection (g) of this
section.

(1) Kinney, Uvalde, Medina, Bexar, and Comal Counties–
March 26, 1974;

(2) Hays County–June 21, 1984;

(3) Travis County–November 21, 1983; and

(4) Williamson County–May 21, 1985.

(f) Notice. Any person, or his agents or assignees, desiring
to construct a residential development with two or more lots in which
OSSFs will be utilized in whole or in part on the recharge zone and
desiring to sell, lease, or rent the lots therein, must inform in writing
each prospective purchaser, lessee, or renter of the following.

(1) Each lot within the regulated development is subject
to the terms and conditions of this section.

(2) A permit to construct shall be required before an OSSF
can be constructed in the subdivision.

(3) A license to operate shall be required for the operation
of an OSSF.

(4) Whether or not an application for a water pollution
abatement plan as defined in Chapter 313 of this title (relating to
Edwards Aquifer), has been made, and whether or not it has been
approved, and whether any restrictions or conditions have been placed
on that approval.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609619
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter F. Registration, Certification and/or
Training Requirements for Installers, Apprentices,
Site Evaluators or Designated Representatives
30 TAC §§285.50-285.63

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
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powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.50. General Requirements for Registration and Certification.
(a) The purpose of this section is to set forth a statewide

uniform procedure for the training and registration of installers
of OSSFs and training and certification of site evaluators and
designated representatives and to assist individuals employed or
seeking employment in the OSSF industry in meeting the educational
and testing requirements for obtaining registration or certification.

(b) No individual shall install, construct, alter, extend, or
repair an OSSF unless the individual holds a valid certification with
the executive director or is expressly exempted from the installer’s
certification or registration requirements.

(c) No individual may represent himself or herself as an
installer, site evaluator, or designated representative unless they
possess a valid agency certificate for that profession.

(d) In addition to the requirements of this section, an installer
shall comply with all requirements of this title and be responsible for
the proper installation of all OSSFs installed under the installer’s
registration or certification.

(e) No individual shall work under an installer’s certificate
unless said individual is an apprentice of that installer or under
direct supervision of that installer or the apprentice at the jobsite.
Apprentices will be issued a registration card in accordance with
§285.60 of this title (relating to Apprentice Program).

(f) The installer shall directly supervise all individuals work-
ing under the installer’s certificate during the installation, construc-
tion, alteration, or repair of the OSSF and shall be present on the
jobsite during each major phase, or may be represented by his or her
apprentice.

(g) When required by the permitting authority, the installer
or apprentice must be present at the job-site during the inspection or
re-inspection of the OSSF.

(h) The executive director may allow reciprocity for an
installer with a valid certificate from another state having certification
requirements substantially equivalent to those of this state.

(i) Individuals who act in any capacity for a permitting
authority which has jurisdiction over OSSFs shall not work as an
installer or private site evaluator in that permitting authority’s area
of jurisdiction.

(j) Beginning 360 days after the effective date of this chapter,
no individual shall be employed or compensated by an authorized
agent as a designated representative without being registered with the
executive director and possessing a valid designated representative’s
certificate.

(k) Beginning 360 days after the effective date of this chapter,
no individual shall be compensated as a site evaluator conducting pre-
construction site evaluation or soil analysis without being registered
with the executive director and possessing a valid site evaluator’s
certificate.

§285.51. Exceptions to Registration/Certification Requirements.
A single family residential property owner shall not be subject to the
training and registration requirements when installing, constructing,
altering, extending or repairing his or her own OSSF on his or her

property, or an individual registered as an apprentice. However, the
permitting authority must be contacted prior to construction of the
OSSF regarding any permitting requirements to insure compliance
with the commission’s criteria or such criteria duly established by the
authorized agent. The homeowner shall not compensate any person to
perform any phase of the OSSF installation work where the individual
performing the work is not a registered installer of the correct level.
An exception shall be made for installation of electrical components
by a licensed electrician where required.

§285.52. Administration.

The executive director shall be responsible for administering the
certification and registration of installers, apprentices, site evaluators,
and designated representatives. This administration includes:

(1) accepting and reviewing applications to determine if
qualifications are met and notifying applicants as to action taken;

(2) preparing and administering examinations;

(3) scoring examinations and promptly notifying appli-
cants as to the results;

(4) issuing and renewing registrations and certifications;

(5) publishing of a roster with semi-annual updates of
installers, site evaluators, and designated representatives holding valid
registration or certification;

(6) maintaining training records of installers, site evalua-
tors, and designated representatives;

(7) approving training schools, courses, and instructors
for registration and certification purposes; and

(8) collecting fees.

§285.53. Applications.

(a) Applications for registration or certification shall be made
on a standard form provided by the executive director.

(b) Each applicant shall submit a non-refundable application
and examination fee in accordance with §285.57 of this title (relating
to Fees).

(c) The applicant shall furnish evidence of any training credit
or any other information as requested by the executive director.

(d) Applicants shall meet the qualifications and training
requirements established in this subchapter and submit the appropriate
fee before taking the examination.

(e) An application is valid for 12 months from the initial date
of the examination.

§285.54. Qualifications.

(a) All applicants shall be required to successfully complete
the educational training program provided by or for the executive
director in accordance with §285.59 of this title (relating to Training).

(b) Only training that has been approved by the executive
director is acceptable for registration or certification.

(c) All applicants for installer registration shall be required
to pass an examination covering the field of OSSFs.

(d) Installer I qualifications:

(1) beginning 360 days after the effective date of this
chapter, an applicant shall have at least one year of experience as a
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registered apprentice under the supervision of an Installer I or Installer
II holding a valid certificate;

(2) successful completion of the Installer I training course;
and

(3) must pass the Installer I examination.

(e) An Installer I is qualified to install, construct, alter,
extend, or repair standard OSSFs as described in §285.91(9) of this
title (relating to Tables). These systems consist of conventional trench
drainfields, unlined E.T. beds, as well as the proprietary systems
utilizing gravel-less pipe drainfields and leaching chambers.

(f) Installer II qualifications:

(1) must possess an Installer I certificate;

(2) have at least two years of verified experience in OSSF
installation, construction, extension, alteration and or repair under
said certification;

(3) must successfully complete the Installer II training
course; and

(4) must pass the Installer II examination.

(g) An Installer II is qualified to install, construct, alter,
extend, or repair all types of OSSFs. Only an Installer II is qualified
to maintain proprietary and non-standard systems.

(h) Beginning 360 days after the effective date of this chapter,
an installer shall no longer operate as an Installer II without meeting
all the requirements set forth in this subchapter.

(i) All applicants for certification as a site evaluator or des-
ignated representative shall be required to pass an examination cov-
ering the field of OSSF installation, construction, repair, operation,
disposal, planning, maintenance, soil analysis, site evaluation and
program administration.

(j) Designated representative qualifications. Each individual
appointed, employed or compensated by a permitting authority having
duties and responsibilities for the regulation and inspection of OSSFs
shall be required to take and complete designated representative
training and pass an examination for designated representatives.

(k) Site evaluator qualifications:

(1) must have two years of verifiable experience in the
OSSF field; possess an Installer II certificate, registered sanitarian
certificate, or professional engineer registration;

(2) must successfully complete the site evaluator training
course; and

(3) must pass the Site Evaluator examination.

(4) A site evaluator is qualified to conduct preconstruction
site evaluation which includes performing soil analysis, a site survey
and other criteria necessary to determine the suitability of a site for
a specific OSSF.

§285.55. Examinations.

(a) An applicant shall take an examination for an Installer (I
or II), Designated Representative, or Site Evaluator certificate after
presenting qualifications acceptable to the executive director. The
passing score for an examination shall be 70%. The examinee shall
be informed, in writing only, as to the results of the examination.

(b) Any applicant who fails an examination may repeat the
examination after waiting 60 days and paying the reexamination fee
in accordance with §285.57 of this title (relating to Fees). The
examination may be repeated not more than three times in a given
12-month period.

(c) Following the failure of the examination, the initial
application shall be held by the executive director for not more
than 12 months from the initial date of the examination. If after
the 12-month period, the applicant has not passed the examination,
the application will be deemed invalid and he or she must submit a
new application with the appropriate fee and repeat the appropriate
training course before taking the examination again.

(d) Examinations shall be administered and supervised by the
executive director. Examinations shall be given at places and times
established by the executive director. Examinations shall be graded
by the executive director and the results shall be forwarded to the
applicant no later than 45 days after the examination date.

§285.56. Certificates/Renewal Applications.

(a) Issuance of certificate.

(1) Upon satisfactory fulfillment of the requirements pro-
vided in this subchapter, the appropriate installer, designated repre-
sentative, or site evaluator certificate shall be issued by the executive
director.

(2) The installer, designated representative, or site evalu-
ator shall inform the executive director in writing of any change in
address and phone number during the validity period of the certifi-
cate. All certificates expire on August 31 of each year.

(3) The authorized agent shall notify the executive direc-
tor in writing of any change in job status of its designated represen-
tative.

(4) An installer, designated representative, or site evalu-
ator certification will be issued to individuals only and will not be
transferable.

(5) The issuance of a certificate shall not be construed
by any individual that the commission or the executive director is
responsible for the performance of the certificate holder.

(6) When an Installer I passes the Installer II examination,
the lower level certificate becomes invalid and the individual is issued
an Installer II certificate.

(b) Renewal application procedure.

(1) At least 30 days prior to the expiration date of the
certificate, the executive director shall mail to the installer, designated
representative, or site evaluator a renewal application showing the
expiration date, and fee to be paid.

(2) The executive director shall mail the renewal applica-
tion to the installer, designated representative, or site evaluator at the
most recent address provided to the executive director.

(3) It is the responsibility of the installer, designated
representative, or site evaluator to make sure the renewal application
and the renewal fee along with proof of the continuing educational
course requirements are returned to the executive director by the
August 31 deadline.
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(4) Upon the applicant’s satisfactory fulfillment of the
requirements for renewal provided in this section, an appropriate
certificate renewal will be issued by the executive director.

(5) If an installer, designated representative, or site eval-
uator needs a duplicate certificate the executive director shall upon
request issue another certificate to the individual for a duplicate cer-
tificate fee in accordance with §285.57 of this title (relating to Fees).

(6) Applications for renewal shall be made according to
this subchapter and on forms which may be obtained from the
executive director.

(c) Denial of Certificate and Registration. The executive
director may deny a certificate or a registration for the following
grounds:

(1) when an applicant fails to submit the required doc-
umentation as required by §285.50 of this title (relating to General
Requirements for Registration and Certification);

(2) when an applicant fails to pay the appropriate fee as
required under §285.57 of this title;

(3) when an applicant submits an application with fraud-
ulent or deceptive information; or

(4) for other cause(s) which in the opinion of the execu-
tive director constitute adequate ground(s) for denial.

§285.57. Fees.

(a) The fees applicable to the registration and certification
program administered by the executive director shall be as follows:

(1) Application/Examination fee - $125

(2) Installer Certification Fee/Renewal Fee - $75

(3) Site Evaluator Certification/Renewal Fee - $75

(4) Designated Representative Certification Fee/Renewal
Fee - $50

(5) Reexamination Fee - $50

(6) Combination Installer II and Site Evaluator Certifica-
tion Fee/Renewal Fee - $125

(7) Late Fee - Any individual failing to make payment of
fees when due will be assessed late payment penalties and interest at
the maximum rates established for delinquent taxes under Texas Tax
Code, §111.060(a) and (b) and §111.061.

(8) Apprentice Registration/Renewal Fee - $25

(9) Duplicate Certificate Fee - $20

(10) Renewal/Late Fees

(A) If an installer’s, designated representative’s or
site evaluator’s certification has not been renewed by August 31, the
individual may renew the certification by submitting to the executive
director the renewal fee in addition to a late fee and providing proof
of the continuing educational course requirements. If an installer has
not renewed his or her certificate in accordance with this section, the
executive director shall terminate the registration of all apprentices
registered under that installer’s supervision.

(B) If an installer, designated representative or site
evaluator renews after August 31, and their certification has been
expired less than two years, the installer, designated representative

or site evaluator must pay all delinquent renewal and late fees and
provide proof of the continuing educational course requirements to
the executive director to obtain a current OSSF installer, designated
representative or site evaluator certification.

(C) If an installer’s, designated representative’s or
site-evaluator’s certification has been expired for two years or more,
the person may not renew the certification. The individual may obtain
a new certification by taking the executive director approved training
course, submitting to reexamination and complying with all other
requirements and procedures for obtaining an original certification.

(b) An applicant shall pay all required fees before taking
the examination or receiving a certificate. All fees shall be paid by
personal check, cashier’s check, or by money order. Cash cannot
be accepted for payment of fees. If the applicant does not submit
the appropriate payment with the new or renewal application, the
certificate shall not be issued. The application fee for registration or
certification shall not be prorated.

(c) All fees shall be made payable to the Texas Natural
Resource Conservation Commission, and are not refundable.

§285.58. Duties and Responsibilities.

(a) An installer shall:

(1) use reasonable care, judgement or application of his
or her knowledge in the performance of his or her duties;

(2) not practice theft, fraud or deceit in the application of
his or her duties;

(3) obtain the necessary permitting authority’s authoriza-
tion before beginning to install, construct, alter, extend or repair an
OSSF;

(4) not falsify information on any application or any other
documentation;

(5) install the OSSF that is authorized by the permitting
authority;

(6) install, construct, alter, extend, or repair the OSSF to
meet the minimum criteria found in this chapter or more stringent
design criteria of an authorized agent;

(7) use the proper materials in the installation, construc-
tion, alteration, extension or repair of an OSSF;

(8) be present during all phases of installation, construc-
tion, alteration, extension or repair of the OSSF at the jobsite or
represented by the installer’s apprentice;

(9) visit the jobsite at least once during each work day
to verify the work performed by any apprentice under the installer’s
registration;

(10) not abandon, without just cause, an OSSF during
the installation, construction, alteration, extension or repair before
or after the final inspection. The failure of an installer to perform
work without just cause for 30 consecutive days shall constitute an
abandoned project;

(11) call for the required inspection(s) from the permitting
authority; and

(12) not alter the OSSF after the final inspection.

(b) A designated representative shall:
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(1) use reasonable care, judgment or application of knowl-
edge in the performance of his or her duties;

(2) not practice theft, fraud or deceit in the application of
his or her duties;

(3) enforce the rules and regulations of the permitting
authority’s OSSF program;

(4) maintain accurate records of permitting, inspections,
and nuisance complaints;

(5) investigate and resolve nuisance complaints;

(6) not knowingly accept falsified information on any
permit application or other documentation;

(7) only receive compensation for OSSF related services
directly from the authorized agent or in accordance with a signed
contract with the authorized agent;

(8) verify that an individual is an installer possessing
a valid certification and the correct classification for installing,
constructing, altering, extending or repairing that particular OSSF
before the initial inspection;

(9) perform a satisfactory and valid final inspection of an
OSSF at the job site to verify that minimum criteria of this chapter
or the more stringent criteria of the authorized agent has been met;

(10) verify the existence of an adequate maintenance
contract between the property owner and the maintenance company,
if required; and

(11) not operate as a registered installer while employed
or compensated by the permitting authority within their area of
jurisdiction.

(c) A site evaluator shall:

(1) use reasonable care, judgement or application of his
or her knowledge in the performance of his or her duties; and

(2) not practice theft, fraud, or deceit in the application
of his or her duties.

§285.59. Training.

All training credits and instructors shall be approved by the executive
director through the Occupational Certification Section.

(1) Training credit shall be based upon recorded atten-
dance. The applicant is expected to attend at least 95% of the course
hours. If the applicant attends less than the minimum 95% of the
course hours, then he or she will not receive credit for having com-
pleted the course.

(2) The basic training required for the Installer I certificate
shall cover specific knowledge regarding the basic treatment and
disposal of wastewater. The training will offer instruction to
applicants on rules, regulations, permitting, an introduction to
using soils for wastewater treatment, wastewater characteristics and
operation, installation, and construction of basic or conventional
OSSFs utilizing standard subsurface treatment and disposal methods.
The applicant shall also be familiar with distribution mechanisms and
shall have the ability to make calculations, determine slope and be
familiar with the use of a leveling device.

(3) The advanced training required for the Installer II cer-
tificate shall cover specific knowledge regarding the subsurface treat-

ment and disposal of wastewater. The training will offer instruction
to applicants on installation, construction and maintenance of alterna-
tive, standard, non-standard or proprietary OSSFs using non-standard
treatment and disposal methods, ground water protection practices,
basic soil analysis and site evaluation. The applicant shall also be
familiar with distribution mechanisms and shall have the ability to
make calculations and measure water flow rates.

(4) The training required for the designated representa-
tive’s or site evaluator’s certificate shall cover specific knowledge
regarding the subsurface treatment and disposal of wastewater, con-
cepts and theory of OSSF systems, operations, installation, construc-
tion and maintenance of all types of OSSFs, soil analysis and site
evaluation, ground water, regulatory operations, health laws, and the
judicial system as it relates to OSSF enforcement. The applicant shall
also be familiar with wastewater characteristics, distribution mecha-
nisms, shall have the ability to make calculations, measure water
flow rates, be able to operate different surveying equipment and be
acquainted with the proper inspection procedures, as well as having
the ability to keep records.

(5) An individual holding an installer, designated repre-
sentative and/or site evaluator certificate must successfully complete
a minimum of 8 hours of continuing education training approved by
the executive director prior to August 31 of each year in order to
renew their certificate.

§285.60. Apprentice Program.

(a) An individual who wishes to undertake a training program
under the supervision of an installer holding a valid certificate
under this chapter shall register with the executive director and
provide proof that the supervising installer has agreed to accept
the responsibility for the apprentice. Revocation, Suspension, or
Reinstatement of Certificate and Registration.

(b) A registration form and annual fee must be submitted by
an installer for each individual desiring to register as an apprentice
under his or her supervision. Registration shall be on forms which
may be obtained from the executive director and shall include:

(1) the name, business address, and permanent mailing
address of the apprentice;

(2) the name and business address of the installer who
will supervise the apprentice;

(3) a detailed description of the apprentice program as set
by the supervising installer;

(4) the effective commencement and termination dates
of the apprentice training program (No apprentice program may be
shorter in duration than one year);

(5) a statement by the supervising installer that he or she
accepts financial responsibility for the activities of the apprentice
undertaken on behalf of the installer; and

(6) the signatures of the apprentice and the supervising
installer and a notarized statement from each that the information
provided is true and correct.

(c) Commencement of the apprentice registration will take
place upon receipt of the completed apprentice application and fee
by the executive director. The executive director shall notify the
apprentice and the supervising installer that the apprentice has been
accepted as a registered apprentice and that the registration form shall
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remain in the agency’s files for the stated duration of the apprentice
period.

(d) The registration of an apprentice shall remain on file only
for the stated duration of the period specified in the application.
Upon completion of the apprentice training period, an apprentice
may decide to apply to the executive director to obtain certification
as an installer. Either the supervising installer or the apprentice may
terminate the apprentice training program by written notice to the
executive director. No reason for termination is required, and, upon
receipt of a letter stating that the apprentice training program has been
terminated, the executive director shall terminate the apprentice’s
registration status.

(e) An apprentice shall:

(1) represent his supervising installer during operations at
the site; and

(2) perform services associated with OSSF installation or
repairs under direct supervision of an installer by directions on-site
or by radio or other direct communication at all times.

(f) It is unlawful for an apprentice to act as or to offer to
perform services as an installer on their own behalf. An apprentice
may not perform any services associated with OSSF installation
except under the supervision of an installer holding a valid certificate
and/or according to the supervising installer’s expressed directions.
An apprentice’s registration may be revoked if the apprentice is found
to have engaged in prohibited activities.

§285.61. Revocation, Suspension or Reinstatement of Certificate
and Registration.

(a) If the executive director determines good cause exists to
suspend or revoke a certificate of a site evaluator, or designated
representative; or a registration of an installer or apprentice, the
executive director shall request that the commission schedule a
hearing before the State Office of Administrative Hearings or the
commission. Such hearing shall be held only after proper notice
has been provided to the certificate holder or registrant. The
commission may suspend or revoke the certificate or the registration
if the commission finds that the certificate holder or registrant was
responsible for violating the provisions of this chapter, for falsifying
any information or documents submitted to the executive director, or
for other good cause.

(b) A certificate or registration may be suspended for a period
of up to one year, depending upon the seriousness of the offense(s).
A certificate or registration is revoked automatically upon a second
suspension. At the request of the certificate holder or registrant, or
for other good cause shown, the certificate or registration may be
suspended indefinitely by the commission.

(c) A certificate or registration may be permanently revoked
by the commission, or may be revoked for a term designated by the
commission. If the certificate or registration is revoked for a term
designated by the commission, then the certificate holder or registrant
may apply for a new certificate or registration, in accordance with
§285.56 of this title (relating to Issuance, Renewal and Denial of
Certificates and Registrations), upon the expiration of the term of
revocation.

§285.62. Hearings.

(a) Notice for any hearing required by §285.61 of this title
(relating to Revocation, Suspension or Reinstatement of Certificate

and Registration) shall be issued not less than 10 days prior to the
hearing.

(b) Transmittal of the notice shall be by certified mail, return
receipt requested.

(c) Persons to be notified include, but are not limited to, the
following:

(1) the registrant or certificate holder;

(2) the complainant (if any); and

(3) any other person who may be affected by the outcome
of the hearing, as determined by the executive director.

§285.63. Type of Hearing.

Any hearing related to the suspension or revocation of a certificate
or registration is subject to the Administrative Procedure Act (Texas
Government Code, Ann. §2001.001 et seq).

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609620
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter G. OSSF Enforcement
30 TAC §285.70

The new section is proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.70. Agency Enforcement of OSSFs.

(a) The executive director may investigate matters concern-
ing on-site systems, apprentices, installers of on-site systems, site
evaluators, designated representatives or authorized agents and may
take appropriate enforcement action, as necessary, under Chapters
70 and 80 of this title (relating to Enforcement and Contested Case
Hearings).

(b) If the executive director determines that an OSSF is
creating a nuisance as defined in §285.2 of this title (relating to
Definitions), the OSSF must be brought into compliance to abate the
nuisance. The executive director may require a property owner to
initiate repair of a malfunctioning OSSF on the owner’s property not
later than the 30th day after the date on which the owner is notified
by the executive director of the malfunctioning system.

(c) If the executive director determines that enforcement
action is warranted in response to the complaint, such action shall be
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taken under Chapters 70 and 80 of this title (relating to Enforcement
and Contested Case Hearings).

(d) The commission may assess an administrative penalty,
or take any appropriate action described in Chapters 70 and 80 of
this title (relating to Enforcement and Contested Case Hearings) or
Texas Water Code, Chapter 26 (relating to Water Quality); or Texas
Health and Safety Code Chapters 366 and 341 (relating to On-site
Sewage Disposal Systems and Nuisance Conditions) for violations of
the statutes or commission rules.

(e) The commission, before revoking or suspending a certifi-
cation, or reprimanding a certificate holder, shall notify the certificate
holder in writing of the alleged violation and provide the certificate
holder with an opportunity for a hearing. The notice shall be given
not later than the 10th day before the date set for the hearing. The
notice shall be made by registered mail to the last known address of
the certificate holder.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609621
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter H. Treatment and Disposal of Grey-
water
30 TAC §285.80

The new section is proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040 and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.80. Treatment and Disposal of Greywater.

New construction or modification to an existing greywater system
must be carried out in accordance with the Uniform Plumbing Code,
Standard Plumbing Code or any other plumbing requirements adopted
by the State Board of Plumbing Examiners and with the provisions
of this chapter.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609622
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996

For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter I. Appendices
30 TAC §285.90, §285.91

The new sections are proposed under Texas Water Code,
§§5.103, 5.105, 5.120 and 26.040, and Texas Health and
Safety Code, §366.012, which provide the Texas Natural
Resource Conservation Commission (commission) with the
authority to promulgate rules as necessary to carry out its
powers and duties under the codes and under the laws of the
state and to establish and approve all general policies of the
commission.

§285.90. Figures.

The following figures are necessary for the proper location, planning,
construction, and installation of an OSSF.

(1) Figure 1. Maximum Application Rates for Surface
Irrigation of Treated Effluent in Texas.
Figure 1: §285.90(1)

(2) Figure 2. Affidavit to the Public.
Figure 2: §285.90(2)

(3) Figure 3. Sample Testing and Reporting Period.
Figure 3: §285.90(3)

(4) Figure 4. Typical Drainfields - Sectional View.
Figure 4: §285.90(4)

(5) Figure 5. Typical Drainfields - Plan View.
Figure 5: §285.90(5)

(6) Figure 6. Two Compartment Septic Tank.
Figure 6: §285.90(6)

(7) Figure 7. Two Septic Tanks in Series.
Figure 7: §285.90 (7))

(8) Figure 8. Intermittent Sand Filters.
Figure 8: §285.90(8))

(9) Figure 9. Intermittent Sand Filter Underdrain &
Pumpwell.
Figure 9: §285.90(9)

§285.91. Tables.

The following tables are necessary for the proper location, planning,
construction, and installation of an OSSF.

(1) Table I. Effluent Loading Requirements Based on Soil
Classification.
Figure 1: §285.91(1)

(2) Table II. Septic Tank Minimum Liquid Capacity.
Figure 2: §285.91(2)

(3) Table III. Wastewater Usage Rate.
Figure 3: §285.91(3)

(4) Table IV. Required Testing and Reporting.
Figure 4: §285.91(4)

(5) Table V. Criteria for Standard Subsurface Disposal
Methods.
Figure 5: §285.91(5)
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(6) Table VI. USDA Soil Textural Classifications.
Figure 6: §285.91(6)

(7) Table VII. Yearly Average Net Evaporation (Evapo-
ration - Rainfall)
Figure 7: §285.91(7)

(8) Table VIII. OSSF Excavation Length (3 Feet in Width
or Less)
Figure 8: §285.91(8)

(9) Table IX. OSSF System Designation.
Figure 9: §285.91(9)

(10) Table X. Minimum Required Separation Distances
for On-Site Sewage Facilities.
Figure 10: §285.91 (10))

(11) Table XI. Intermittent Sand Filter Media Specifica-
tion (ASTM C-33).
Figure 11: §285.91 (11)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609623
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Chapter 285. On-Site Wastewater Treatment Fa-
cilities
30 TAC §285.11-285.18

(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Water Code, §§5.103,
5.105, 5.120 and 26.040, and Texas Health and Safety Code,
§366.012, which provide the Texas Natural Resource Conser-
vation Commission (commission) with the authority to promul-
gate rules as necessary to carry out its powers and duties under
the codes and under the laws of the state and to establish and
approve all general policies of the commission.

§285.11. General Procedures and Information.
§285.12. Design Standards for Sewerage Systems.
§285.13. Design Standards for Effluent Disposal Systems.
§285.14. Disposal Alternatives/Special Applications.
§285.15. On-Site Sewerage System Maintenance and Water Con-
servation.
§285.16. Unsatisfactory On-Site Disposal Systems.
§285.17. Tables and Figures.
§285.18. On-Site Sererage Facilities on Recharge Zones of the
Edwards Aquifer.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609624
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
30 TAC §285.51-285.63

(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Water Code, §§5.103,
5.105, 5.120 and 26.040, and Texas Health and Safety Code,
§366.012, which provide the Texas Natural Resource Conser-
vation Commission (commission) with the authority to promul-
gate rules as necessary to carry out its powers and duties under
the codes and under the laws of the state and to establish and
approve all general policies of the commission.

§285.51. General Procedures and Information.

§285.52. Sewage Collection System.

§285.53. Lift Stations.

§285.54. Wastewater Treatment Facilities.

§285.55. Sludge Processing.

§285.56. Disinfection.

§285.57. Safety.

§285.58. Design and Operation Features.

§285.59. Appendix A-Formulas.

§285.60. Appendix B-Land Disposal of Sewage Effluent.

§285.61. Appendix C-Hyacinth Basins.

§285.62. Appendix D.

§285.63. Appendix E-Separation Distances .

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609625
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
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30 TAC §285.101-285.109

(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under Texas Water Code, §§5.103,
5.105, 5.120 and 26.040, and Texas Health and Safety Code,
§366.012, which provide the Texas Natural Resource Conser-
vation Commission (commission) with the authority to promul-
gate rules as necessary to carry out its powers and duties under
the codes and under the laws of the state and to establish and
approve all general policies of the commission.

§285.101. Purpose.

§285.102. Definitions.

§285.103. General Requirements for On-Site Sewerage Facilities
(OSSF).

§285.104. Texas Department of Health (TDH) Regulation in Areas
without Local Regulation.

§285.105. Delegation, Procedures/Sections for Local Entities.

§285.106. Review of Locally Administered Programs.

§285.107. Registration of On-Site Sewerage Facility Installers.

§285.108. Emergency Repairs.

§285.109. Penalties.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609626
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Chapter 313. Edwards Aquifer
(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The Texas Natural Resource Conservation Commission (com-
mission) proposes the repeal of §313.1-313.6, 313.8-313.15,
313.21-313.27, concerning the Edwards Aquifer.

The proposed repeal of Chapter 313 imposes a numbering
change that implements a reorganization of commission rules,
by moving this chapter to the area of Title 30 of the Texas
Administrative Code that is being reserved for rules related to
water programs in Chapters 200-299.

Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five-year period these proposed
repeals are in effect, there will be fiscal implications as a result

of enforcement and administration of the repeals. There are no
significant fiscal implications anticipated for state government,
although some changes in the costs of projects could be
realized by state agencies operating in the geographical areas
affected by these repeals. These fiscal implications could be
positive or negative depending on the type of project. These
impacts are not anticipated to represent major changes in
the costs to any state agency. Fiscal implications are also
anticipated for units of local government. For example, local
government will be impacted by the requirement to construct
temporary erosion and sedimentation controls pursuant to
proposed §213.5(g). Also, while the notification and inspection
requirements for sewer line trenches are not new, this process
has been expanded to include lift station excavations under
§213.5 (f). However, some cost savings to local governments
may occur. These cost effects cannot be estimated at this time
and are not anticipated to vary as a direct result of any provision
of the proposed rules.

Mr. Minick has also determined that for the first five years these
proposed repeals are in effect the public benefit anticipated as
a result of enforcement of and compliance with the repeals
will be the prevention of further degradation of the quality
of water resources in newly developed urban and suburban
areas, reduction of the risk to human health and safety from
degradation of water quality, the preservation of aquatic and
related biological resources, and the maintenance of the quality
of public and recreational resources.

Economic costs are anticipated for persons required to comply
with the new requirements under this proposed chapter. Unless
otherwise provided under this chapter, the owner of an existing
or proposed site such as a residential or commercial devel-
opment, sewage collection system, or aboveground or under-
ground storage tank facility for static hydrocarbons or hazardous
substance, who proposes new or additional regulated activities
under this chapter, must file all appropriate applications and
planning material with the executive director for approval. No
changes to the application fees are proposed. Costs implica-
tions of the rule may be associated with the following changes.

Under proposed §213.5(b)(3), a geologic assessment will not
be required for single-family residential subdivisions on less
than ten (10) acres. However, there will be a potential increase
in cost because the current rule does not require a geologic
assessment for a single-family residential subdivision with less
than 24 lots. The potential difference is that, under the current
rules, 24 lots could be proposed on 100 acres and no geologic
assessment would be required.

Under proposed §213.5(b)(3), the requirement for a downgra-
dient assessment of area geology has been decreased from 1
mile to one-half mile. This will result in a cost savings.

Under proposed §213.5(c)(4)(D), a geologic assessment will
have to be performed 50 feet on each side of the path of the
proposed sewer line. While this new requirement will result in
an initial cost, a cost savings should result ultimately during the
construction phase since it allows for pre-planning to address
sensitive features. Under the current rule, all construction must
stop while plans are designed and approved.

Under proposed §213.5(d)(1)(B), new UST systems are re-
quired be located a minimum horizontal distance of 150 feet
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from any well or sensitive feature unless the system uses ter-
tiary containment. This will result in an increased cost depend-
ing on the location of the UST.

Proposed §§213.5(b)(4) and 213.5(e)(3), require description of
measures to contain spills for temporary ASTs storing greater
than 250 gallons and require these facilities be located a min-
imum horizontal distance of 150 feet from any well or sensi-
tive feature. Both temporary and permanent facilities that store
greater than 500 gallons are required to be constructed within
a controlled drainage area of impervious material that is sized
to contain one and one-half times the storage capacity of the
facility. This new requirement represents a cost increase be-
cause the current rules do not require containment for tem-
porary ASTs. However clean-up of spills of hazardous sub-
stances has always been required under the Texas Hazardous
Substances Spill Prevention and Control Act. This section also
requires permanent AST facilities of 500 gallon to 1,000 gallon
to file and comply with an ASTFP.

Under §213.5(f)(2)(A)(i), a geologist must certify that a lift
station excavation has been inspected for sensitive features.
Section 213.5(f)(2)(B) also requires a geologist to certify that
a UST excavation has been inspected for sensitive features.
These new requirements could result in a cost, however, the
current rule already requires that sensitive features be address
if they are encountered during construction.

Under §213.5(g), temporary erosion and sedimentation controls
will be required for the installation of utility lines that do not carry
pollutants. This will result in an additional cost because these
types of facilities are currently exempt from requirements under
Chapter 313.

Under §§213.8(a)(5) and (b)(3), new Type I municipal solid
waste landfills are prohibited on the recharge or transition zone.
This should not result in either a cost increase or decrease
because the topography, availability of soil liner materials, and
geologic factors are unsuitable and uneconomical for locating
these facilities in these areas.

The cost implications of these requirements for any project will
vary on a case-by-case basis with the type of project, its size
and location, the type of construction and other site-specific
conditions. For large or particularly complex developments with
significant potential for impact, the total monetary implications
could be significant. It is not anticipated that the total, incremen-
tal financial effects of the new requirements will increase total
construction and development costs by a significant percent-
age. Many projects have no significant increases and could, in
fact, realize some cost savings. There may also be indirect cost
savings as a result of the reduction of contamination risks and
the associated liability cost. Many of these fiscal implications
will affect small businesses. However, the magnitude of costs
or costs savings will vary with the size and individual character-
istics of proposed developments, but not directly with the size
of the affected firm.

The commission has prepared a Takings Impact Assessment
for this rule pursuant to Texas Government Code, Annotated
§2007.043. The following is a summary of that Assessment.
The specific purpose of the rule is to regulate activities having
the potential for causing pollution of the Edwards Aquifer. The
rule will substantially advance this specific purpose by clarifying

the procedures and criteria to be used by the commission in
the review and approval of Edwards Aquifer plans for regulated
activities under this section. Promulgation and enforcement of
this rule could affect private real property which is the subject
of the rule.

However, there are exceptions to the application of Chapter
2007 of the Texas Government Code. One exception exists
since the possibility of degradation to the quality of the water
supply presents a real and substantial threat to public health
and safety (see Texas Government Code, §2007.003(b)(13)).
The proposed rule will significantly contribute to the prevention
of this threat. The Edwards Aquifer is the sole or primary
source of water for over 1.5 million people. To the extent this
rule regulates activities which have the potential for causing
significant pollution of the Edwards Aquifer over the recharge
and transition zones, it significantly advances health and safety.
This rule is necessary to carry out the stated authority of the
commission to protect human health and the environment.

Additionally, regardless of the applicability of §2007.003(b)(13)
of the Act, §2.007.003(c) also applies to this rule. Subsection
(c) exempts the enforcement or implementation of a statute,
ordinance, order, rule, regulation, requirement, resolution, pol-
icy, guideline, or similar measure that was in effect September
1, 1995 and that prevents the pollution of a reservoir or an
aquifer designated as a "sole source" aquifer. This exception
applies to the enforcement or implementation of the entire rule
even though only part of the Edwards has been designated as
a sole source aquifer (See 40 Fed.Reg. 58344 (1975) and 53
Fed.Reg. 20897 (1988)). Current Chapter 313 rules regulating
activities over the recharge or transition zones of the Edwards
Aquifer have been in effect since March 1990.

The activities addressed by the rule are those that may pose
a threat to water quality. This rule specifically applies to the
Edwards Aquifer and is not intended to be applied to any other
aquifers in the state of Texas. Unless otherwise provided
under this chapter, the owner of an existing or proposed site
such as a residential or commercial development, sewage
collection system, or aboveground storage tank facility for static
hydrocarbons or hazardous substance, who proposes new or
additional regulated activities under this chapter, must file all
appropriate applications with the executive director for approval.

Changes in the proposed rule would prohibit Type I, II or III
municipal solid waste disposal facilities to be located over the
recharge zone. However, there are no known permitted or
proposed Type I, II or III municipal solid waste facilities currently
located within the recharge or transition zones of the aquifer.
Generally, the topography, availability of soil liner materials, and
geologic factors are unsuitable and uneconomical for locating
municipal solid waste landfills on the recharge zone. Other
activities with high potential for pollution, including new confined
animal feeding operations and disposal of hazardous waste, are
already prohibited under the existing Edwards Aquifer rule.

Public hearings on the proposal will be held in San Antonio on
September 4th at 7:00 p.m. in the San Antonio City Council
Chambers, Municipal Plaza Building at Main and Commerce
Streets, 103 Main Plaza, San Antonio; and in Austin on
September 10th at 2:00 p.m at the Texas Natural Resource
Conservation Commission Office Complex, Building E., Room
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201S, 12100 Park 35 Circle, Austin. The hearing is structured
to receive oral or written comments by interested persons.
Individuals may present oral statements when called upon in
the order of registration. There will be no open discussion by
the audience during the hearing; however, a commission staff
member will be available to discuss the proposal 30 minutes
prior to the hearing and will answer questions before and after
the hearing.

Written comments on the proposal should reference Rule Log
No. 96114-213-WT and may be submitted to Lutrecia Oshoko,
Texas Natural Resource Conservation Commission, Office of
Policy and Regulatory Development, MC 205, P. O. Box 13087,
Austin, Texas 78711-3087, (512) 239-4640. Written comments
must be received by 5:00 p.m., September 16, 1996. For
further information concerning this proposal, please contact
Mary Ambrose, Water Policy and Regulations Division at (512)
239-4813.

Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the agency at (512) 239-4900. Requests
should be made as far in advance as possible.

Subchapter A. Edwards Aquifer in Medina,
Bexar, Comal, Kinney, Uvalde Hays, Travis and
Williamson Counties
30 TAC §§313.1-313.6, 313.8-313.15

The repeals are proposed under Texas Water Code, §§5.103,
5.105, 26.011, 26.341 and Texas Health and Safety Code,
§§361.024 and 366.012, which provide the commission with the
authority to promulgate rules necessary for the exercise of its
jurisdiction and powers provided by the Codes and other laws.
Texas Water Code, §26.046, which require the commission to
hold public hearing to receive evidence form the public on ac-
tions the commission should take to protection the Edwards
Aquifer from pollution and §26.0461, which allows the com-
mission to impose fees for processing plans or amendments
that are subject to review or approval under the commissions’
Edwards Aquifer rules, §26.121, prohibiting unauthorized dis-
charges, and §28.011, which provides for the commission to
make and enforce rules and regulations for the protection and
preservation of the quality of underground water.

There are no other codes, statutes, or rules that will be effected
by this proposal.

§313.1. Purpose.
§313.2. Applicability.
§313.3. Definitions.
§313.4. Water Pollution Abatement Plan for Regulated Develop-
ment.
§313.5. Organized Sewage Collection Systems.
§313.6. Wastewater Treatment and Disposal Systems.
§313.8. Plugging of Abandoned Wells.
§313.9. Prohibited Activities.
§313.10. Static Hydrocarbon and Hazardous Substance Storage in
Underground Storage Tanks.
§313.11 Static Hydrocarbon Storage in Aboveground Storage
Tanks.

§313.12 Exceptions.

§313.13 Review of Decisions of the Executive Director.

§313.14. Enforcement.

§313.15. Underground Water Conservation Districts

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609744
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: September 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter B. Application Requirements and
Processing Fees For Approval of Plans and
Amendments
30 TAC §§313.21-313.27

(Editor’s Note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Natural Resource Conservation Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under the Texas Water Code,
§§5.103, 5.105, 26.011, 26.046, and 28.011 which provide the
commission with the authority to adopt any rules necessary to
carry out its powers and duties as provided by the Code and
other state law and under the Texas Water Code, §26.0461,
which provides the commission with the authority to impose fees
for the filing of certain plans subject to review by the agency
under its rule for the protection of the Edwards Aquifer.

§313.21. Required Submission.

§313.22. Person or Entity Required to Apply.

§313.23. Signatories to Applications.

§313.24. Contents of Application.

§313.25. Application Fees.

§313.26. Fees Related to Requests for Extensions.

§313.27. Fee Schedule.

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609742
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Proposed date of adoption: September 16, 1996
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For further information, please call: (512) 239-4640

♦ ♦ ♦
Chapter 327. Spill Prevention and Control

Spill Reporting
30 TAC §327.1, §327.5

The Texas Natural Resource Conservation Commission (com-
mission or agency) proposes amendments to §327.1 and
§327.5, concerning spill prevention and control.

On April 24, 1996, the commission adopted new rules that
establish reporting and response action requirements for dis-
charges or spills of hazardous substances, oil, used oil, petro-
leum product, industrial solid waste and other substances. The
new rules are codified as 30 TAC §§327.1-327.5 and were pub-
lished in the May 14, 1996, issue of the Texas Register (21
TexReg 4228), and became effective May 23, 1996. Section
327.1 of the new rules establishes applicability, and §327.1(b)
explicitly identifies those discharges or spills that are not sub-
ject to the new rules.

The proposed amendment to §327.1(b) would remove
§327.1(b)(9) which states that Chapter 327 does not apply
to discharges or spills occurring during the normal course of
transportation about which carriers are required to give notice
and report under U.S. Department of Transportation (U.S.
DOT) regulations in 49 Code of Federal Regulations (CFR)
§§171.15 and 171.16. The agency is responsible for ensuring
that responses to all spills are timely and properly conducted.
The commission is concerned that transportation spills are,
for the most part, in areas accessible to the public, and, if
the exemption is retained, the agency will not be informed of
potentially dangerous incidents. Unless clearly preempted by
federal law, the commission firmly believes that transportation
spills should be reported to the State. In order to ensure
consistency with U.S. DOT regulations concerning hazardous
materials, the commission is proposing to amend §327.5(c) to
not require the 30-day written follow-up for spills or discharges
reported to U.S. DOT under 49 CFR §§171.15 and 171.16.

Although initial notification is not preempted by 49 CFR
§§171.15 and 171.16 under the Hazardous Materials Trans-
portation Act, 49 U.S.C. App. §1811(a), the commission is
seeking comment to determine if other federal laws, such as
the Federal Railway Safety Act, may preempt state reporting
regulations for spills or discharges occurring during trans-
portation. The commission requests that persons submitting
comments in support of preemptive rights of other federal
transportation laws provide specific statutory and regulatory
cites, the applicable language from the federal law, and a
list of administrative rulings or court cases that address the
preemption of state spill reporting requirements under the
federal law.

Stephen Minick, Strategic Planning and Appropriations Division,
has determined that for the first five years the sections as
proposed are in effect, there will be fiscal implications as a result
of enforcement and administration of the sections. The effect on
state government will be an increase in cost. This cost increase,
however, is not anticipated to be significant. No increases in
revenue to state government are anticipated and any increases

in cost will be met within existing financial resources of the
state. There are no fiscal implications for local governments
anticipated except for those associated with a local government
that is a responsible person within the meaning of Chapter 327
and the rules relating to spill prevention and control. To the
extent that a local government may be a waste generator or
a person responsible for the reporting of and response to a
discharge or spill, the fiscal implications would be equivalent to
those for any other group or class of affected party.

The proposed rules will extend new spill reporting and response
requirements to certain spill incidents by removing the current
exemption from the application of Chapter 327 to spills or
discharges that are also subject to reporting in accordance
with U.S. Department of Transportation regulations. New state
regulations relating to spills clarify current policy, strengthen
existing regulations and establish more detailed and specific
requirements for compliance with existing statutory authority
for the prevention, control and management of discharges
and spills. These sections do not represent substantially
new or increased compliance efforts, however, and significant
cost effects on responsible persons and those affected by
these sections are not anticipated. Other potential costs are
prospective and based on the occurrence of events subject to
the proposed sections, such as a spill or other release of a
hazardous substance.

In addition to potential costs, coordinating the proposed rules
with the rules for specific-constituent cleanup standards (Risk
Reduction Rules, 30 TAC §335.8) may represent significant
cost savings. Clarifying the application of site-specific, health-
based standards for cleanup of spills will reduce the potential
costs of response to such discharges relative to absolute
cleanup criteria. Actual cost savings will vary with specific
sites and circumstances and cannot be predetermined. The
magnitude of these cost savings that may occur will likely
exceed the moderate costs that are otherwise anticipated as
a result of compliance with these sections.

Businesses affected by these rules will include small busi-
nesses. Costs to small business will be equivalent to those
imposed on larger concerns and will vary based on the same
factors - the size of the facility, the amounts of regulated ma-
terials handled and the number of potential sources of release.
The effects of these rules, while not considered to be substan-
tial for any class of business, may have some disproportionate
impact on small businesses if certain fixed costs must be dis-
tributed over a smaller workforce or recovered from lower gross
revenues.

Mr. Minick has also determined that for the first five years the
sections as proposed are in effect the public benefit anticipated
as a result of enforcement of and compliance with the sections
will be improvement in the prevention, control and management
of spills and releases of hazardous substances; efficiency
and effectiveness of actions taken in response to spill events;
notification of existing releases of hazardous substances; and
compliance with statutory provisions for protection of public
health and safety. There are no anticipated costs to any
individual required to comply with these proposed sections
except those identified above for parties subject to these rules.
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The commission has prepared a Takings Impact Assessment
for these rules under Texas Government Code, Annotated
§2007.043. The following is a summary of that Assessment.
The purpose of the spill rules is to clarify the reporting re-
quirements in the Texas Water Code, §26.039, and achieve
the policy stated in the Texas Water Code, Texas Hazardous
Substances Spill Prevention and Control Act §26.262, which is
to prevent the discharge or spill of hazardous substances into
the waters in the state and to cause the removal of discharges
or spills without undue delay. The rule substantially advances
this purpose by establishing clear reporting and response ac-
tion guidelines, which should improve the timeliness, adequacy,
coordination, efficiency, and effectiveness of responses to dis-
charges or spills subject to the commission’s regulatory jurisdic-
tion. The proposed changes to this rule further the purpose of
the rule by requiring spills in transportation to be reported and
responded to. Promulgation and enforcement of these changes
should not affect private real property that is the subject of the
rules.

Written comments may be mailed to Bettie Bell, TNRCC
Office of Policy and Regulatory Development, MC205, P.O.
Box 13087, Austin, Texas 78711-3087. All comments should
reference Rule Log Number 96133-327-WS. Comments must
be received by 5:00 p.m., 30 days from the date of publication
of this proposal in the Texas Register. For further information,
contact Marianne Baker, Legal Division, at (512) 239-0475 or
Stennie Meadours, Pollution Cleanup Division, at (512) 239-
2505.

The amendments are proposed under Texas Water Code,
§5.103, which provides the commission with the authority to
adopt any regulation necessary to carry out its powers and
duties under the Texas Water Code and other laws of this
state, and Texas Water Code, §26.264, which provides the
commission with the authority to issue rules necessary and
convenient to carry out the purposes of Texas Water Code,
Chapter 26, Subchapter G.

The amendments are also proposed under Texas Water Code,
§26.039, which authorizes the commission to issue reasonable
rules establishing safety and preventive measures concerning
activities that are inherently or potentially capable of causing
or resulting in the accidental discharge or spillage of waste
or other substances and which pose serious or significant
threats of pollution. Further, they are proposed under Texas
Health and Safety Code, Solid Waste Disposal Act, §361.024,
which authorizes the commission to adopt and promulgate rules
consistent with the general intent and purposes of the Act and
to establish minimum standards of operation for all aspects of
the management and control of municipal hazardous waste and
industrial solid waste.

§327.1. Applicability.

(a) (No change.)

(b) This chapter does not apply to:

(1)-(8) (No change.)

[(9) discharges or spills occurring during the normal
course of transportation about which carriers are required to give
notice and report in accordance with 49 CFR §§171.15 and 171.16.]

§327.5. Actions Required.

(a)-(b) (No change.)

(c) Except for discharges or spills occurring during the
normal course of transportation about which carriers are re-
quired to file a written report with the U.S. Department of Trans-
portation under 49 CFR §171.16, the[The] responsible person shall
submit written information, such as a letter, describing the details of
the discharge or spill and supporting the adequacy of the response
action, to the appropriate agency regional manager within 30 work-
ing days of the discovery of the reportable discharge or spill. The
regional manager has the discretion to extend the deadline. The doc-
umentation shall contain one of the following items:

(1)-(3) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 8, 1996.

TRD-9609740
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND AS-
SISTANCE

Part I. Texas Department of Human Ser-
vices

Chapter 47. Primary Home Care

Service Requirements
40 TAC §47.2902

The Texas Department of Human Services (DHS) proposes an
amendment to §47.2902, concerning requesting prior approval
for primary home care, in its Primary Home Care chapter. The
purpose of the amendment is to reflect the streamlined prior
approval process.

Burton F. Raiford, commissioner, has determined that for the
first five-year period the proposed section will be in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section.

Mr. Raiford also has determined that for each year of the first
five years the section is in effect the public benefit anticipated as
a result of enforcing the section will be fewer breaks in services
to primary home care clients. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the proposed section.

Questions about the content of the proposal may be directed to
Frances Barraza at (512) 438-3216 in DHS’s Community Care
Section. Written comments on the proposal may be submitted
to Supervisor, Rules Unit, Media and Policy Services-323,
Texas Department of Human Services E-205, P.O. Box 149030,
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Austin, Texas 78714-9030, within 30 days of publication in the
Texas Register.

The amendment is proposed under the Human Resources
Code, Title 2, Chapters 22 and 32, which provides the depart-
ment with the authority to administer public and medical assis-
tance programs and under Texas Government Code §531.021,
which provides the Health and Human Services Commission
with the authority to administer federal medical assistance
funds.

The amendment implements §§22.001-22.030 and 32.001-
32.041 of the Human Resources Code.

§47.2902. Requesting Prior Approval for Primary Home Care.

(a) Provider agencies must obtain, from the regional nurse, prior
approval of medical need for applicants and renewal of prior approval
for certain clients.

(1) Except as indicated in paragraph (2) of this subsection,
only initial prior approval of medical need by the department regional
nurse is required for applicants who have a [chronic] medical
condition causing functional impairment in personal care. [that is
expected to be long-standing. However, annual reauthorization of
service by the caseworker is required.]

(2)-(3) (No change.)

(b) When a provider agency receives a referral from a
caseworker, the [RN] supervisor must make every effort to request
prior approval for the client within 14 days of the referral date on
the approval for CCAD services-referral response form. [The request
must include the following forms:

[(1) client intake;

[(2) summary of client need for service;

[(3) approval for CCAD services - referral response;

[(4) client health assessment/proposed service plan; and

[(5) physician’s orders for primary home care.]

(c)-(i) (No change.)

This agency hereby certifies that the proposal has been re-
viewed by legal counsel and found to be within the agency’s
authority to adopt.

Issued in Austin, Texas, on July 8, 1996.

TRD-9609728
Glen Scott
General Counsel, Legal Services
Texas Department of Human Services
Proposed date of adoption: September 1, 1996
For further information, please call: (512) 438-3765

♦ ♦ ♦

Part III. Texas Commission on Alcohol
and Drug Abuse

Chapter 148. Facility Licensure

Subchapter B. Facility Management

40 TAC §148.118

The Texas Commission on Alcohol and Drug Abuse proposes
new §148.118, concerning training requirements relating to
abuse, neglect, and unprofessional or unethical conduct. The
new section is being proposed to formally adopt an interagency
memorandum of understanding between the commission, the
Texas Department of Health, and the Texas Department of
Mental Health and Mental Retardation.

Terry Faye Bleier, Executive Director, has determined that for
the first five-year period the new section is in effect there will be
no fiscal implications for state or local government as a result
of enforcing the new section.

Ms. Bleier also has determined that for each year of the
first five years the new section is in effect the public benefit
anticipated as a result of enforcing the new section will be easier
access to information about mandated training requirements.
There will be no effect on small businesses. There are no
anticipated economic costs to persons who are required to
comply with the new section as proposed, as compliance with
the memorandum of understanding (MOU) is already required
under current regulations.

Comments on the proposal may be submitted to Tamara Allen,
Program Compliance, Texas Commission on Alcohol and Drug
Abuse, 710 Brazos Street, Austin, Texas 78701.

The new section is proposed under the Texas Health and Safety
Code, §464.009, which provides the Texas Commission on
Alcohol and Drug Abuse with the authority to adopt rules for
licensing chemical dependency treatment facilities.

The code affected by the proposed new section is the Texas
Health and Safety Code, Chapter 464.

§148.118. Training Requirements Relating to Abuse, Neglect, and
Unprofessional or Unethical Conduct.

(a) Introduction. The commission is a party to a joint
memorandum of understanding (MOU) with the Texas Department
of Health and the Texas Department of Mental Health and Mental
Retardation concerning training requirements for identifying abuse,
neglect, and unprofessional or unethical conduct in health care
facilities.

(b) Memorandum of understanding. The purpose of the
MOU is to implement certain requirements enacted by Acts 1993,
73rd Legislature, Regular Session, Chapter 573 (Senate Bill 210),
which amends Health and Safety Code, Chapter 161, by adding
Subchapter K, relating to, "abuse, neglect, and unprofessional
or unethical conduct in health care facilities." Section 161.133
requires the Texas Board of Mental Health and Mental Retardation
(TXMHMR), the Texas Board of Health (TDH) and the Texas
Commission on Alcohol and Drug Abuse (TCADA) to adopt by
rule a joint MOU, as set out below, detailing the health facility
inservice training requirement for identifying patient abuse or neglect
and illegal, unprofessional, or unethical conduct by or in the health
care facility. In accordance with the referenced legislation, each
health care facility is required to annually provide, as a condition of
continued licensure, a minimum of eight hours of inservice training
designed to assist employees and health care professionals associated
with the facility in identifying patient abuse or neglect and illegal,
unprofessional, or unethical conduct by or in the facility, as such
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terms are defined in Health and Safety Code, Subchapter K, Chapter
161. Accordingly, TXMHMR, TDH, and TCADA agree as follows.

(c) Application. If a health care facility provides inpatient
mental health, chemical dependency, or comprehensive medical
rehabilitation services in a separate and distinct unit of the hospital,
the requirements of this MOU shall apply to all employees and
associated health care professionals who are assigned to, or who
provide services on such units.

(d) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Health care facility An inpatient mental health facil-
ity, inpatient treatment facility, or hospital that provides comprehen-
sive medical rehabilitation services.

(2) Hospital that provides comprehensive medical reha-
bilitation services Includes a general hospital and a special hospital.

(3) Illegal conduct Conduct prohibited by law.

(4) Inpatient mental health facility As defined in Texas
Health and Safety Code Chapter §571.003, a mental health facility
that can provide 24-hour residential and psychiatric services and that
is:

(A) a facility operated by the TXMHMR;

(B) a private mental hospital licensed by the TDH;

(C) a community center;

(D) a facility operated by a community center or other
entity designated by the TXMHMR to provide mental health services;

(E) an identifiable part of a general hospital in which
diagnosis, treatment, and care for persons with mental illness is
provided and that is licensed by the TDH; or

(F) a hospital operated by a federal agency.

(5) Inpatient treatment facility - A treatment facility that
can provide 24-hour residential and chemical dependency services
and that is:

(A) a public or private hospital;

(B) a detoxification facility;

(C) a primary care facility;

(D) an intensive care facility;

(E) a long-term care facility;

(F) a community mental health center;

(G) a recovery center;

(H) a halfway house;

(I) an ambulatory care facility; or

(J) any other facility that offers or purports to offer
chemical dependency treatment.

(6) Unethical conduct Conduct prohibited by the ethical
standards adopted by state or national professional organizations
for their respective professions or by rules established by the state
licensing agency for the respective profession.

(7) Unprofessional conduct Conduct prohibited under
rules adopted by the state licensing agency for the respective
profession.

(e) Minimum standards of training program.

(1) The inservice training program shall address, at a
minimum, the following elements:

(A) Applicable laws and regulations governing patient
abuse and neglect, as well as policies and procedures adopted by
the governing board of the facility with regard to patient abuse and
neglect.

(B) Applicable laws and regulations governing illegal,
unprofessional, and unethical conduct, as well as policies and
procedures adopted by the governing board of the facility with regard
to illegal, unprofessional, and unethical conduct.

(C) Applicable laws and regulations governing patient
rights, as well as policies and procedures adopted by the governing
board of the facility with respect to patient rights.

(D) Specific types of patient abuse and neglect and
how to identify when abuse or neglect is occurring or has occurred.

(E) Specific types of illegal, unprofessional, and
unethical conduct and how to identify when illegal, unprofessional,
or unethical conduct is occurring or has occurred.

(F) Requirements and procedures for reporting an
incident of patient abuse and neglect, together with the applicable
penalties for non-reporting.

(G) Requirements and procedures for reporting illegal,
unprofessional, and unethical conduct, together with the applicable
penalties for non-reporting.

(H) The legal protection afforded to employees and
associated health care professionals who report patient abuse and
neglect and illegal, unprofessional, and unethical conduct.

(2) In addition, the training program may include training
designed to improve patient care or to prevent abuse or neglect and
illegal, unprofessional, and unethical conduct from occurring. This
additional training may be customized according to the type of tasks
performed by the various employees and health care professionals,
their amount of direct patient contact, and the likelihood of their
being exposed to patient abuse or neglect and illegal, unprofessional,
or unethical conduct. Courses related to improving patient care
may include things such as the "Prevention and Management of
Aggressive Behavior" (PMAB) or other programs designed to deal
with aggressive behavior and crisis intervention, some aspects of
existing employee orientation courses, and continuing education
courses (continuing medical education, continuing nursing education,
continuing education unit) related to improving patient care.

(3) Each full-time employee or associated health care
professional shall receive a minimum of eight hours inservice training
on identifying patient abuse or neglect and illegal, unprofessional, or
unethical conduct. The inservice training program shall include the
topics outlined in paragraph 1 of this section; in addition, the training
may include other topics as outlined in paragraph 2 of this section.

(4) Although each part-time employee or associated
health care professional must receive training as outlined in para-
graphs 1 and 2 above, the amount and type of training provided
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to each part-time employee or associated health care professional
may be determined based on a number of factors, including, but not
limited to:

(A) the amount of direct contact the employee or
associated health care professional has with patients;

(B) the amount of time the employee or associated
health care professional spends at the health care facility (for example,
a consultant who is at the hospital 20 hours a week versus a consultant
who works at the health care facility once a month).

(5) An interim training program that does not meet the
minimum requirements set forth in subsection (e), paragraph 1, above,
is acceptable until June 1, 1994, to allow for development of a training
program that meets the minimum standards of this MOU.

(f) Means of reporting compliance with requirements.

(1) Each facility subject to the inservice training require-
ment shall keep a record of the exact content of training provided.

(2) Each facility subject to the inservice training require-
ment shall furnish documentation to show that each employee has
completed the required training. Documentation shall include:

(A) course title;

(B) instructor1s name;

(C) date(s) of course(s);

(D) employee or associate health professional’s social
security number;

(E) signature block for employee or associated health
care professional to verify that training was received and that he/she
is aware of the training objectives; and

(F) length of program presented.

(3) The health care facility shall keep the records required
in paragraphs (1) and (2) above for five years.

(4) A health care facility that utilized an independent
contracting agency that supplies health care professionals and/or
contract personnel to serve on a full or part time basis in a health
care facility may rely on written representations by the independent
contracting agency that such health care professionals and/or contract
personnel have received inservice training on identifying patient

abuse or neglect and illegal, unprofessional or unethical conduct. An
independent contracting agency shall meet all other requirements of
this MOU and shall supply evidence documenting each healthcare
professional’s and/or contract personnel’s compliance with such
requirements.

(5) Employees and associated health care professionals
may fulfill all or some of the training requirement by attending a
continuing education program on patient abuse or neglect or illegal,
unprofessional, or unethical conduct, provided such program meets
the minimum requirements set forth in subsection (e) paragraph
(1), above. In addition, briefings regarding the Code of Ethics for
the appropriate discipline provided by the discipline head or other
individual may be used to fulfill a portion of the requirement.

(6) Each health care facility shall be in compliance with
the annual requirement if it can demonstrate that each employee or
associated health care professional received the required training over
a twelve month period, and that the health care facility provided the
required eight hours of inservice training over the 12-month period.

(g) Miscellaneous provisions.

(1) This memorandum of understanding shall be jointly
adopted as a rule by the Texas Board of Mental Health and Mental
Retardation, the Texas Board of Health, and the Texas Commission
on Alcohol and Drug Abuse and shall be effective upon final joint
adoption of the rules by the signatory agencies.

(2) This memorandum may be amended at any time upon
the mutual agreement of the agencies and such amendments shall also
be made to the jointly adopted rules.

(3) Each agency shall review and modify the memoran-
dum as necessary not later than the last month of each state fiscal
year.

Issued in Austin, Texas, on July 2, 1996.

TRD-9609714
Mark S. Smock
Assistant Deputy for Finance
Texas Commission on Alcohol and Drug Abuse
Earliest possible date of adoption: August 16, 1996
For further information, please call: (512) 867–8720

♦ ♦ ♦

21 TexReg 6616 July 16, 1996 Texas Register



WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 16. ECONOMIC REGULATION

Part VIII. Texas Racing Commission

Chapter 321. Pari-mutuel Wagering

Subchapter A. Regulation and Totalisator Opera-
tions

Mutuel Tickets
16 TAC §321.38

The Texas Racing Commission has withdrawn from considera-
tion for permanent adoption the proposed amendment §321.38,

which appeared in the February 9, 1996, issue of the Texas
Register (21 TexReg 926).

Issued in Austin, Texas, on July 2, 1996.

TRD-9609477
Paula Cochran Carter
General Counsel
Texas Racing Commission
Effective date: July 2, 1996
For further information, please call: (512) 833–6699

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.

TITLE 16. ECONOMIC REGULATION

Part IV. Texas Department of Licensing
and Regulation

Chapter 65. Boiler Division
16 TAC §§65.10, 65.20, 65.50, 65.80

The Texas Department of Licensing and Regulation adopts
amendments to 65.10, 65.20, 65.50 and 65.80 concerning
boiler installers. Section 65.10 is adopted with changes to the
proposed text as published in the May 31, 1996, issue of the
Texas Register (21 TexReg 4879). Sections 65.20, 65.50, and
65.80 are adopted without changes to the proposed text as
published in the May 31, 1996, issue of the Texas Register
(21 TexReg 4879) and will not be republished.

The amendments as adopted will eliminate improper or incom-
plete boiler installations by determining the scope and capabil-
ities of the installers, reduce the economic impact on owner/
operators due to down time for installation completion or cor-
rection, and increase public safety by ensuring the completed
installation meets minimum safety standards. In §65.10 the def-
inition of installer was reworded for clarification.

The amendments as adopted will increase public safety by de-
termining boilers and their appurtenances meet all requirements
of the appropriate construction codes and the Texas Boiler Law
and Rules prior to operation, decrease the risk of accidents, and
reduce expense and equipment down time for owner/operators
to correct installation deficiencies.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Health and Safety
Code, Chapter 755 , which provides the Texas Department of
Licensing and Regulation with the authority to promulgate and
enforce a code of rules in keeping with standard usage for the
construction, inspection, installation, use, maintenance, repair,
alteration, and operation of boilers.

§65.10. Definitions.

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

Installer-Any person, firm, or corporation who installs boilers and
appurtenances within the state.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609688
Tommy V. Smith
Executive Director
Texas Department of Licensing and Regulation
Effective date: August 1, 1996
Proposal publication date: May 31, 1996
For further information, please call: (512) 463–7357

♦ ♦ ♦
Chapter 70. Industrialized Housing and Buildings
16 TAC §§70.50, 70.51, 70.60, 70.61, 70.70, 70.73, 70.75,
70.77

The Texas Department of Licensing and Regulation adopts
amendments to §§70.50, 70.51, 70.60, 70.61, 70.70, 70.73,
70.75, and 70.77 concerning industrialized housing and build-
ings. Section 70.70 is adopted with changes to the proposed
text as published in the April 5, 1996, issue of the Texas Reg-
ister (21 TexReg 2897). Sections 70.50, 70.51, 70.60, 70.61,
70.73, 70.75, and 70.77 are adopted without changes to the
proposed text as published in the April 5, 1996, issue of the
Texas Register (21 TexReg 2897) and will not be republished.

The amendment to §70.50 identifies the minimum time period
manufacturers and builders must keep reports on file and clar-
ifies the information that must be reported to the Department.
This amendment also requires manufacturers and builders to
file amended reports when the final destination is not known at
the time of the original report.

The amendment to §70.51 identifies which copy of the inspec-
tion report must be filed with the Department.

The amendment to §70.60 amended the requirement that a
representative of a design review agency has to be present
during the manufacturer’s certification inspection. The rule
now requires a representative of the design review agency
to be present for the certification inspection only when the
certification inspection team feels that it is necessary. This rule
was amended because having a representative of the design
review agency present for the certification inspection can be
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very costly for the manufacturer when there is no need for that
representative.

The amendment to §70.61 changed the requirement that every
module be inspected at least at one point during the manufac-
turing process to at one point prior to completion of the struc-
tural, plumbing, mechanical, or electrical phase and to require
system testing to be observed by the inspector at least once
every third inspection.

The amendment to §70.70 deleted the choice of the Department
as a design review agency because the Department does
not have adequate manpower to perform this function and
added the National Electrical Code to the section requiring
resubmission of plans upon adoption of the new code editions.
This was amended to clarify that adoption of any new code
edition requires resubmission of plans.

The amendment to §70.73 deleted the choice of the Department
to perform site inspections because the Department does not
have adequate manpower to perform this function. §70.73(e)
was deleted because it was basically the same as §70.73(d).
Section 70.73(f) was changed to §70.73(e) and the minimum
time period a builder must keep inspection reports on file
was defined. Section 70.73(g) was deleted as unnecessary
because the adopted building codes define when a certificate
of occupancy is issued and where it shall be posted.

The amendment to §70.75 added the requirement that the man-
ufacturer provide the industrialized builder with documentation
that will assist the builder to obtain a permit from the city where
the industrialized house or building is to be sited and also clar-
ified the information the builder must provide the owner of the
building.

The amendment to §70.77 added that it is the responsibility of
the manufacturer to assure that his facility has been certified
and that it is the manufacturer’s responsibility to assure that
an in-plant inspection has been performed before a decal or
insignia is affixed to the unit.

The justification for the amendments is to clarify the responsibil-
ities of the registrants which will ensure clearer implementation
of the statute. In §70.70 the word election was changed to se-
lection in subparagraph (a)(1). The manufacturer is selecting a
third party, not electing a third party.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under Texas Civil Statutes,
Article 5221f-1 which authorizes the department to regulate
industrialized housing and buildings.

§70.70. Responsibilities of the Registrants-Manufacturer’s Design
Package.

(a) REVIEW AND APPROVAL. The manufacturer’s design
package must be reviewed and approved in accordance with the
following.

(1)-(4) (No change.)

(5) Upon adoption of a new edition of the Uniform
Building Code, the Standard Building Code, and the National
Electrical Code in §70.100 of this title (relating to Mandatory State
Codes), approvals dated before the effective date of the adoption are

no longer valid for industrialized housing, buildings, modules, and
modular components constructed after the effective date of adoption.
Manufacturers will be notified of the change in code editions 180
days before the effective date of the change. Manufacturers who
wish to continue building to previously approved documents must
resubmit these documents to their DRA for review and approval
to the new code editions. Approval of these documents will be
evidenced by application of a new approval date and the council’s
stamp of approval to each document. The manufacturer may make
the transition from current code edition to new code edition in any
of the following ways.

(A) (No change.)

(B) The manufacturer may transition approval of
documents in his design package 180 days prior to the effective
date of adoption of the new edition of the Uniform Building Code,
the Standard Building Code, and the National Electrical Code. The
manufacturer must notify the department of their intent to do so. All
documents approved within the 180 day transition period must be
approved to both the current and the new editions of the Uniform
Building Code group, the Standard Building Code group, and the
National Electrical Code.

(C) (No change.)

(6)-(8) (No change.)

(b)-(f) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609689
Tommy V. Smith
Executive Director
Texas Department of Licensing and Regulation
Effective date: August 1, 1996
Proposal publication date: April 5, 1996
For further information, please call: (512) 463–7357

♦ ♦ ♦
16 TAC §70.100, §70.101

The Texas Department of Licensing and Regulation adopts
amendments to §70.100 and §70.101 concerning industrialized
housing and buildings. §70.100 is adopted with changes to the
proposed text as published in the April 5, 1996, issue of the
Texas Register (21 TexReg 2897). Section 70.101 is adopted
without changes to the proposed text as published in the April
5, 1996, issue of the Texas Register (21 TexReg 2897) and
will not be republished.

The amendment to §70.100 adopts the current editions of the
model building codes. Article 5221f-1 gives the Industrialized
Building Code Council the authority to adopt more recent
editions of the building code if the council determines that the
revision is in the public interest and consistent with the purposes
of the Act. The council determined that it would be in the
public interest and consistent with the purposes of the Act to
adopt the current code editions. The code groups responsible
for publishing the International Plumbing Code was changed
because it was incomplete as originally stated in the proposal.
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Section 70.101 was changed to amend the Uniform Building
Code and the Standard Building Code to adopt the same
edition of the One and Two Family Dwelling Code; to adopt
the Texas Accessibility Standards; and to adopt the CABO
Model Energy Code and ASHRAE/IES 90.1/89 energy code.
The same edition of the One and Two Family Dwelling Code
was adopted because the Council wanted to be consistent in
the code requirements for industrialized housing. The Texas
Accessibility Standards were adopted because the Council
did not feel that industrialized housing and buildings should
have to meet two different codes for accessibility. The CABO
Model Energy Code and ASHRAE 90.1/89 were adopted to
comply with federal requirements for energy efficiency in new
construction.

The justification for the amendments is to adopt the latest
edition of the applicable building codes to ensure clearer
implementation of the statute.

The comment received was favorable to the amendments but
advised that the code groups responsible for publishing the
International Building Code as stated in the proposal was
incomplete.

The amendments are adopted under Texas Civil Statutes,
Article 5221f-1 which authorizes the department to regulate
industrialized housing and buildings.

§70.100. Mandatory State Codes.

All industrialized housing and buildings, modules, and modular
components, shall be constructed in accordance with the following
codes and their appendices:

(1) National Fire Protection Association - National Elec-
trical Code, 1996 Edition; and

(2) either:

(A) the Uniform Building Code, 1994 Edition, pub-
lished by the International Conference of Building Officials; the Uni-
form Mechanical Code, 1994 Edition, published by the International
Conference of Building Officials; and the International Plumbing
Code, 1995 Edition, published by the International Code Council,
and Building Officials and Code Administrators International, and
International Conference of Building Officials and Southern Building
Code Congress International; or

(B) (No change.)

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 5, 1996.

TRD-9609690
Tommy V. Smith
Executive Director
Texas Department of Licensing and Regulation
Effective date: December 7, 1996
Proposal publication date: April 5, 1996
For further information, please call: (512) 463–7357

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

Part I. Texas Department of Health

Chapter 39. Primary Health Care Services Pro-
gram

Medically Underserved Community-State Match-
ing Incentive Program
30 TAC §&39.61-39.75

The Texas Department of Health (department) adopts new
§§39.61-39.75, concerning assistance to communities in re-
cruiting primary care physicians to high need areas. Section
39.70 is adopted with changes to the proposed text as pub-
lished in the April 12, 1996, issue of the Texas Register (21
Tex Reg 3117). Sections 39.61-39.69, and 39.71-39.75 are
adopted without changes and therefore the sections will not be
republished.

The new sections will implement the Medically Underserved
Community-State Matching Incentive Program as established
by Health and Safety Code, Chapter 46, which directs the de-
partment to allocate funds to qualified community groups in
medically underserved areas to cover certain costs of estab-
lishing physicians’ practices.

These sections define eligibility criteria for contributing commu-
nities, participating physicians, and state designation as a med-
ically underserved area; establish procedures for applying for
funds and the prioritization of need among eligible applicant
communities; and establish specifications for matching fund
contracts, including requirements for community contributions
of funds.

A summary of comments received and the department’s re-
sponses follow.

COMMENT: Concerning §39.63(2), one commenter questioned
the requirement that contributing communities must be non-
profit entities to apply for matching funds.

RESPONSE: Because limited funds are available, the depart-
ment believes they should be directed to community-based or-
ganizations, as corporate and other for-profit entities already
have resources to support practice start-up costs. However,
physicians who are recruited to partner with the community or-
ganizations are not required to practice as non-profit entities.

COMMENT: Concerning §39.63(2)(C), two commenters ques-
tioned the reason for requiring at least $15,000 in contributions
toward the physician recruitment project from communities ap-
plying for funding.

RESPONSE: The department feels the $15,000 minimum is
reasonable to ensure that total project funding will be significant
enough to launch a successful project beneficial to both the
physician and the community involved, since start up costs
are expected to be substantial. Also, adding necessary
administrative costs to contracts for significantly lesser amounts
could prove uneconomical for the state.

COMMENT: Concerning §39.64(2), one commenter asked
about the requirement that physicians recruited must have
completed a primary care residency program within seven
years of their application for this program.
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RESPONSE: The department wishes to enable communities
to address their primary care needs for many years into
the future. Requiring that physicians have completed their
residency training no more than seven years from the date of the
application should foster recruitment of physicians with longer
career potentials for community service.

COMMENT: Concerning §39.67(3)(B), one commenter noted
the potential cost and difficulty associated with providing a
financial viability statement with the application to the program.

RESPONSE: The department believes that the rule as proposed
allows communities sufficient flexibility in selecting the provider
of this assurance, while also protecting the state’s interest in
sound project financial management.

COMMENT: Concerning §39.70(4), one commenter questioned
the appropriateness of including the number of physician assis-
tants or nurse practitioners practicing in the community as one
of the indicators of need.

RESPONSE: The department feels this is a valid indicator of
primary care service delivery capacity and notes that this is
only one of at least ten indicators that will be used to prioritize
need among eligible communities.

COMMENT: Concerning §39.70, department staff suggested
that flexibility in applying additional indicators of community
need after their announcement to applicants would be desirable.

RESPONSE: The department agrees and has amended §39.70
accordingly.

Comments on the proposal were received from the Texas
Medical Association, the Texas Medical Association Rural
Health Committee, and the City of Marfa, Texas. Comments
were also received from the office of Senator David Sibley. The
commenters were neither for nor against the sections in their
entirety; however, they had questions and offered suggestions
regarding changes.

The new sections are adopted under Health and Safety Code
§46.004, which requires the Board of Health (board) to adopt
rules to implement this program; and under Health and Safety
Code §12.001(b), which authorizes the board to adopt rules for
the performance of every duty imposed by law on the board,
the department and commissioner of health.

§39.70. Methodology for Prioritizing Neediest Communities.

The department will prioritize the communities found eligible for par-
ticipation in the program to assure that the neediest communities are
provided grants. The prioritization process will quantify indicators
of need (not listed in any assigned priority order) which include, but
are not limited to, the following:

(1) no practicing primary care physicians;

(2) with only one primary care physician and a population
of at least 2,000;

(3) no federally or state-funded primary health care clinic;

(4) no practicing physician assistants or nurse practition-
ers;

(5) the participating physician will be the only physician
practicing in one of the primary care specialties;

(6) large minority population, if the participating physi-
cian is a member of the same minority group;

(7) designation by the United States Department of Health
and Human Services as a primary care Health Professional Shortage
Area (HPSA) for at least the last five years;

(8) a population-to-primary care provider ratio in the top
25% of all counties in the state;

(9) poverty rates above the state average; and

(10) median family incomes at least 25% below the state
average.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609594
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 24, 1996
Proposal publication date: April 12, 1996
For further information, please call: (512) 458-7236

Chapter 97. Communicable Diseases
The Texas Department of Health (department) adopts amend-
ments to §97.1, §97.3, and §97.4; the repeal of §97.11 and
§97.13; and new §97.11 and §97.13. Sections §97.1, §97.11
and §97.13 are adopted with changes to the proposed text pub-
lished in the March 8, 1996, issue of the Texas Register (21
Tex Reg 1845). Sections §97.3, and §97.4 are adopted without
changes and will not be republished.

Specifically these sections add diseases to the list of reportable
disease (ie, cryptosporidiosis and ehrlichiosis), and modify
an existing disease (ie, Haemophilus influenzae infections,
invasive). These changes will allow the department to conduct
specific surveillance activities in its efforts to better understand
the epidemiology of these diseases. This information will form
the basis for developing prevention and control measures as
appropriate in the future.

These sections also contain major revisions to those processes
involving notification of emergency response employees of pos-
sible exposures to selected reportable diseases and mandatory
testing of persons suspected of exposing certain other persons
to selected reportable diseases. The sections simplify and clar-
ify the processes for managing postexposure activities involving
emergency response employees and other public safety em-
ployees as defined by the sections.

A summary of comments received regarding the proposed
sections and the department’s responses are as follows:

COMMENT: Concerning §97.11, two commenters requested
the department to develop a standard form for notification
requests as described in this section.

RESPONSE: The department agrees. In anticipation of this
request, the Infectious Disease Epidemiology and Surveillance
Division has already contacted representatives of local health
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departments, the Texas Society of Infection Control Practition-
ers, and the department’s Bureau of Emergency Management
in efforts to develop a model form for use in the notification
process.

COMMENT: Concerning §97.11, one commenter requested
that emergency response employees report possible exposures
to diseases directly to the local health authority instead of to the
hospital.

RESPONSE: The department disagrees. The Texas Health
and Safety Code, §81.048 specifically states that emergency
responders are to report possible exposures to the hospital.
The hospital then reports to the local health authority.

COMMENT: Concerning §97.11, one commenter felt the health
authority’s involvement in the assessment of exposure was
unnecessary.

RESPONSE: The department disagrees. The health authority
should evaluate the circumstances involving the possible expo-
sure and determine whether a real risk of transmission exists.
Assessment of exposures is a duty of health authorities that is
consistent with those described in the Texas Health and Safety
Code, Chapter 121, §121.024 entitled "Duties."

COMMENT: Concerning §97.11(b)(1) and (b)(2), one com-
menter suggested that diphtheria and pertussis should be
moved from subsection (b)(2) of this section to (b)(1).

RESPONSE: The department agrees, and has made the
necessary changes.

COMMENT: Concerning §97.11 (b)(1) and (b)(2), one com-
menter suggested that poliomyelitis, rubella, mumps, and Q
fever pneumonia should be moved from subsection (b)(2) of
this section to (b)(1).

RESPONSE: The department disagrees. Airborne transmission
of Q fever from person to person has never been documented
to our knowledge. Rather than being airborne, the viral agents
for mumps, poliomyelitis, and rubella are spread by droplets
or direct contact with nasopharyngeal secretions of infected
persons.

COMMENT: Concerning §97.11 (b)(1) and (b)(2), two com-
menters suggested that chickenpox should be moved from sub-
section (b)(2) of this section to (b)(1).

RESPONSE: The department agrees, and has made the nec-
essary change.

COMMENT: Concerning §97.11 (b)(1) and (b)(2), five com-
menters suggested that meningococcal infections should be
moved from subsection (b)(2) of this section to (b)(1).

RESPONSE: The department disagrees. Close proximity for
short periods of time does not place an individual at increased
risk of acquiring meningococcal infections due to Neisseria
meningitidis.

COMMENT: Concerning §97.11(b)(1), six commenters sug-
gested that the disease listed as tuberculosis should be modi-
fied to specify pulmonary tuberculosis and laryngeal tuberculo-
sis.

RESPONSE: The department agrees, and has made the
necessary changes. Tuberculosis diagnosed in body sites other

than the lungs and larynx is not infectious to persons in enclosed
spaces.

COMMENT: Concerning §97.11 (b)(2), one commenter sug-
gested deleting meningitis (specific type) from this subsection,
since this general category of disease is not likely to be trans-
missible by procedures such as examination of the throat, oral
or tracheal intubation or suctioning, or mouth-to-mouth resusci-
tation.

RESPONSE: The department disagrees. Some etiologic
agents of meningitis, such as Streptococcus pyogenes, are
transmissible via this mode of exposure.

COMMENT: Concerning §97.13, one commenter suggested
that this section be deleted.

RESPONSE: The department disagrees. The Texas Health
and Safety Code, §81.050 instructs the Board of Health to
promulgate rules governing testing of persons suspected of
exposing emergency responders to a reportable disease. The
current §97.13, therefore, cannot be deleted.

COMMENT: Concerning §97.13, one commenter requested
that before mandatory testing as provided by this section can
be requested, the emergency responder should have initially
complied with §97.11.

RESPONSE: The department disagrees. The Texas Health and
Safety Code, §81.050 does not require this.

COMMENT: Concerning §97.13, one commenter requested
clarification concerning who determines the disease(s) for which
the source patient will be tested.

RESPONSE: The department agrees with the request, and
has made the necessary changes. The health authority will
determine the disease(s) for which the source patient will be
tested. A new paragraph will be added to subsection (f) which
will further delineate the health authority’s responsibilities.

COMMENT: Concerning §97.13, two commenters requested
clarification regarding who pays for tests ordered under this
section.

RESPONSE: The Texas Health and Safety Code, §81.050 does
not address who pays for the laboratory tests. It would seem
reasonable to expect the emergency responder’s employer to
underwrite the costs of these tests, but the department has no
legal authority to apportion these costs.

COMMENT: Concerning §97.13, the Texas Workers’ Compen-
sation Commission was specifically concerned about the po-
tential confusion between the persons covered by the Texas
Health and Safety Code, §81.050 and §85.116. The Commis-
sion suggests revising the title of §97.13 by adding the phrase
"and Required Procedures for Employers and Employees Re-
lated to Workers’ Compensation or Similar Benefits." According
to this comment, "this would advise those who may not be in-
terested in required testing of a source that they may need to
read the rule to determine how to qualify for certain benefits."

RESPONSE: The department disagrees. The department’s
rulemaking authority under §81.050 is limited to prescribing
the criteria that constitute exposure, and designating a person
to evaluate the report of the exposure. The rule as written
complies with these requirements, and restates provisions
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from the statute. The department does not feel it has the
authority to make a further explanation of the law relating
to Workers’ Compensation in this rule. Adding wording to
the section title that mentions Workers’ Compensation would
mislead readers about the purpose and content of the rule.
The department’s only authority under the Texas Health and
Safety Code, §85.116 is prescribing the criteria that constitute
exposure to the human immunodeficiency virus (HIV), and this
has been done in a separate rule (Title 25, Texas Administrative
Code, §97.140).

COMMENT: Concerning §97.13, the Texas Workers’ Compen-
sation Commission suggested that placing information about
Workers’ Compensation insurance in a rule entitled "Mandatory
Testing of Persons Suspected of Exposing Certain Other Per-
sons to Selected Reportable Diseases" is confusing.

RESPONSE: The department agrees that putting subsections
relating to Workers’ Compensation is confusing, but this reflects
the current organization of the statute. Placing this language in
a new section would be more appropriate, but this cannot be
done without new rulemaking.

COMMENT: Concerning §97.13 (k)(1), the Texas Workers’
Compensation Commission suggested that the department
amend this subsection by changing "employee" to "emergency
responder," as "emergency responder" is defined in the rule,
and "employee" is not.

RESPONSE: The department agrees, and has made the
necessary changes.

COMMENT: Concerning §97.13 (k)(2), the Texas Workers’
Compensation Commission suggested that the department
amend "employee" in subsection (k)(2) to use the definition
of "employee" in Chapter 607 of the Texas Government Code
(which is limited to public safety employees and emergency
medical services employees of the state or political subdivi-
sions).

RESPONSE: The department disagrees. See the department’s
response to the previous comment. The term "employee" will
not be used in subsections (k) and (l), and therefore the term
need not be defined. The definition of "employee" in Chapter
607 of the Texas Government Code is more restrictive than
the list of employees covered by the Texas Health and Safety
Code, §81.050 and this rule.

COMMENT: Concerning §97.13 (k)(3), the Texas Workers’
Compensation Commission suggested that the department
revise the text of this subsection by changing "reportable
disease" to "HIV infection," as the Texas Health and Safety
Code §85.116 includes only HIV infection, rather than all
reportable diseases.

RESPONSE: The department agrees, and has made the
necessary changes.

COMMENT: Concerning §97.13 (k)(3), the Texas Workers’
Compensation Commission suggested that the department
revise the text of this subsection to change "should" to "must,"
as the Texas Health and Safety Code §85.116 mandates the
postexposure procedure to qualify for Workers’ Compensation.

RESPONSE: The department agrees, and has made the
necessary changes.

COMMENT: Concerning §97.13, the Texas Workers’ Compen-
sation Commission suggested that the department revise the
rule to include a notice posting requirement for employers of
the employees subject to the postexposure requirements of the
Texas Health and Safety Code, §81.050 and §85.116, and a
requirement that the postexposure testing for emergency re-
sponders be paid by the employer or Workers’ Compensation
insurance carrier and, for state employees, by paid by the Work-
ers’ Compensation Division of the Attorney General’s Office.

RESPONSE: The department disagrees. The department’s
rulemaking authority under the Texas Health and Safety Code
§81.050 is limited to prescribing the criteria that constitute
exposure and designating a person to evaluate the report of
the exposure. The department’s only authority under §85.116 is
prescribing the criteria that constitute exposure to HIV, and this
has been done in a separate rule (Title 25, Texas Administrative
Code, §97.140). The department is not aware of any other
statutory authority to require or enforce the provisions embodied
in the suggested changes.

COMMENT: Concerning §97.13 (k), a representative from
the Texas Workers’ Compensation Commission addressed
the board reiterating the Commission’s concern that there be
some mention of notice posting requirements in these rules,
and that a statement be included which advises emergency
responders and their employers to contact the Commission for
more information on Workers’ Compensation. The Commission
also suggested the title for this section be revised to include
mention of Workers’ Compensation.

RESPONSE: The board agreed with these suggested revisions,
and the changes have been made. However, because of
statutory limitations on the department in the area of Workers’
Compensation issues, the changes to §97.13 (k) are limited to
referrals to the Texas Workers’ Compensation Commission and
their rules.

Minor editorial changes were made for clarification purposes.

Several individuals and the following associations presented
written comments on the proposed rules: the Texas Worker’s
Compensation Commission; the City of Houston Health and
Human Services Department; the Galveston County Health
District; the Texas Society of Infection Control Practitioners;
the Dallas/Ft. Worth Regional Chapter of the Association
for Professionals in Infection Control and Epidemiology, Inc.
(APIC); Parkland Hospital, Dallas; Methodist Hospital, Lubbock;
Southwest Texas Methodist Hospital, San Antonio; All Saints
Health System, Ft. Worth; and Texas Department of Health
staff. The commenters were generally supportive of the rules.
However, they had questions, comments, suggestions, and
concerns about specific sections.

Control of Communicable Diseases
25 TAC §§97.1, 97.3, 97.11, and 97.13

The amndments are proposed under the Health and Safety
Code, Chapter 81, which provides the Board of Health (board)
with the authority to prevent and control communicable disease;
and §12.001, which provides the board with the authority to
adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health. The statutory basis for the notification of emergency
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responders is found in §81.048 of the Health and Safety Code,
while §81.050 serves as the statutory basis for the mandatory
testing of persons suspected of exposing certain other persons
to selected reportable diseases.

§§97.1. Definitions.

The following words and terms, when used in these sections, shall
have the following meanings unless the context clearly indicates
otherwise.

AIDS-Acquired immune deficiency syndrome as defined by the
Center for Disease Control and Prevention of the United States
Public Health Service. The publication designating the most current
definition may be requested from: Texas Department of Health, HIV/
STD Epidemiology Division, 1100 West 49th Street, Austin, Texas
78756, (512) 490-2555 or 1-800-299-2973.

Exposure-A situation or circumstance in which there is significant
risk of becoming infected with the etiologic agent for the disease
involved.

Significant risk-A determination relating to a human exposure to an
etiologic agent for a particular disease, based on reasonable medical
judgments given the state of medical knowledge, relating to the
following:

(A) nature of the risk (how the disease is transmitted);

(B) duration of the risk (how long an infected person may
be infectious);

(C) severity of the risk (what is the potential harm to
others); and

(D) probability the disease will be transmitted and will
cause varying degrees of harm.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609631
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 26, 1996
Proposal publication date: March 8, 1996
For further information, please call: (512) 458–7236

♦ ♦ ♦
25 TAC §97.11, §97.13

The repeals are proposed under the Health and Safety Code,
Chapter 81, which provides the Board of Health (board) with
the authority to prevent and control communicable disease;
and §12.001, which provides the board with the authority to
adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health. The statutory basis for the notification of emergency
responders is found in §81.048 of the Health and Safety Code,
while §81.050 serves as the statutory basis for the mandatory
testing of persons suspected of exposing certain other persons
to selected reportable diseases.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609632
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 26, 1996
Proposal publication date: March 8, 1996
For further information, please call: (512) 458–7236

♦ ♦ ♦
The new sections are proposed under the Health and Safety
Code, Chapter 81, which provides the Board of Health (board)
with the authority to prevent and control communicable disease;
and §12.001, which provides the board with the authority to
adopt rules for the performance of every duty imposed by
law on the board, the department, and the commissioner of
health. The statutory basis for the notification of emergency
responders is found in §81.048 of the Health and Safety Code,
while §81.050 serves as the statutory basis for the mandatory
testing of persons suspected of exposing certain other persons
to selected reportable diseases.

§§97.11. Notification of Emergency Medical Service Employee, Fire
Fighter, or Peace Officer of Possible Exposure to a Disease.

(a) Purpose. The Communicable Disease Prevention and
Control Act (Act), §81.048, requires a licensed hospital to notify
a health authority in certain instances when an emergency medical
service employee, peace officer, or fire fighter may have been exposed
to a reportable disease during the course of duty from a person
delivered to the hospital under conditions that were favorable for
transmission.

(b) Disease and criteria which constitute exposure. The
following diseases and conditions constitute a possible exposure to
the disease for the purposes of the Act, §81.048:

(1) chickenpox; diphtheria; measles (rubeola); pertussis;
pneumonic plague; pulmonary or laryngeal tuberculosis; and any viral
hemorrhagic fever, if the worker and the patient are in the same room,
vehicle, ambulance, or other enclosed space;

(2) Haemophilus influenzaetype b infection, invasive;
meningitis (specify type); meningococcal infections, invasive;
mumps; poliomyelitis; psittacosis; Q fever (pneumonia); rabies;
and rubella, if there has been an examination of the throat, oral or
tracheal intubation or suctioning, or mouth-to-mouth resuscitation;

(3) acquired immune deficiency syndrome (AIDS); an-
thrax; brucellosis; dengue; ehrlichiosis; hepatitis, viral; human im-
munodeficiency virus (HIV) infection; malaria; plague; syphilis; tu-
laremia; typhus; any viral hemorrhagic fever; and yellow fever, if
there has been a needlestick or other penetrating puncture of the skin
with a used needle or other contaminated item; or either a splatter or
aerosol into the eye, nose, or mouth or any significant contamination
of an open wound or non-intact skin with blood or body fluids; and

(4) amebiasis; campylobacteriosis; cholera; cryptosporid-
iosis; Escherichia coliO157:H7 infection; hepatitis A; salmonellosis,
including typhoid fever; shigellosis; andVibrio infections, if fecal
material is ingested.

(c) Notification processes. The following notification pro-
cesses shall apply when possible exposures to reportable diseases
occur.
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(1) If the hospital has knowledge that, on admission to
the hospital, the person transported has any of the reportable diseases
listed in subsection (b)(1) of this section, then notice of a possible
exposure of an emergency medical service employee, peace officer,
or fire fighter to the disease shall be given to the health authority for
the jurisdiction where the hospital is located.

(2) For possible exposures to any of the diseases listed in
subsection (b)(2)-(4) of this section, the emergency medical service
employee, peace officer, or fire fighter shall provide a medical
professional at the hospital with notice, preferably written, or the
circumstances of the possible exposure. Once the hospital has
knowledge of a possible exposure, then notice shall be given as
follows.

(A) The hospital shall report the following informa-
tion to the health authority for the jurisdiction where the hospital is
located:

(i) the name of the emergency medical service
employee, peace officer, or fire fighter possibly exposed;

(ii) the date of the exposure;

(iii) the circumstances of the exposure;

(iv) whether laboratory testing was performed for
diseases potentially transmitted by such exposures; and

(v) positive test results for these diseases.

(B) The health authority shall determine whether or
not significant risk of disease transmission exists and report his/her
assessment of the possible exposure event to the director of the entity
that employs the emergency medical service employee, peace officer,
or fire fighter.

(C) The director of the entity that employs the
emergency medical service employee, peace officer, or fire fighter
shall inform the employee of the health authority’s assessment.

(D) A person notified of a possible exposure under
this section shall maintain the confidentiality of the information
provided to him or her.

(d) Obligation to test. This section does not create a duty
for a hospital to perform a test that is not necessary for the medical
management of the person delivered to the hospital.

§§97.13. Mandatory Testing of Persons Suspected of Exposing Cer-
tain Other Persons to Reportable Diseases, and Workers’ Compen-
sation Issues Relevant to Postexposure Management of Emergency
Responders.

(a) Purpose. The Communicable Disease Prevention and
Control Act, Health and Safety Code, §81.050, provides a mechanism
by which an emergency medical service employee, paramedic, fire
fighter, correctional officer, or law enforcement officer, who receives
a bona fide exposure to a reportable disease in the course of
employment or volunteer service may request the Texas Department
of Health (department) or the department’s designee to order testing
of the person who may have exposed the worker.

(b) Definitions. For the purposes of this section, the
following words and/or terms will have the following meanings,
unless the context clearly indicates otherwise.

(1) Correctional officer-A public safety worker employed
by either a county or the Texas Department of Criminal Justice whose

normal duties and responsibilities include management or supervision
of incarcerated persons.

(2) Emergency responder-An emergency medical services
employee, paramedic, fire fighter, correctional officer, or law enforce-
ment officer who is employed by or volunteers for an employer with
the responsibility of answering emergency calls for assistance.

(3) Requestor-An emergency responder who presents a
sworn affidavit to a health authority to request testing of a person
who may have exposed him/her to a reportable disease in the course
of his/her duties.

(4) Source-The person who may have exposed an emer-
gency responder to a reportable disease during the emergency respon-
der’s course of duties.

(c) Diseases and criteria that constitute exposure. The
reportable diseases and the criteria that constitute exposure to such
diseases are as outlined in §97.11 (b)(1)-(4) of this title (relating to
Notification of Emergency Medical Service Employee, Fire Fighter,
or Peace Officer of Possible Exposure to a Disease).

(d) The department’s designee. For the purposes of imple-
menting the Health and Safety Code, §81.050 (d),(e), and (h), the
following physicians have been delegated by the department to be
the department’s designee who will determine if a risk of exposure
to a reportable disease has occurred:

(1) the health authority for the jurisdiction in which the
emergency responder is employed;

(A) if the health authority does not choose to make a
determination of the risk of exposure, a licensed physician employed
by the local health department who has responsibility for the
control of reportable diseases in the jurisdiction served by the health
department; or

(B) if the health authority does not choose to make
a determination of the risk of exposure and there is not a separate
physician employed by the county or municipal health department
with responsibility for the control of reportable disease, or for
counties which do not have an appointed health authority, the regional
director of the department of which the county or municipality is a
part; and

(2) for the Texas Department of Criminal Justice (TDCJ),
the TDCJ Deputy Director of Health Services (Institutional Division)
shall serve as the designated health official in determining risk of
exposure to correctional officers employed by the TDCJ.

(e) Criteria under which a request for mandatory testing can
be made. A request under this section may be made only if the
emergency responder:

(1) has experienced the exposure in the course of his or
her employment or volunteer service;

(2) believes that the exposure places him or her at risk of
a reportable disease; and

(3) presents to the department’s designee a sworn affidavit
that delineates the reasons for the request.

(f) Initial actions required of the department’s designee.
Upon receiving a request for mandatory testing in accordance with
subsection (e) of this section, the department’s designee shall:
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(1) review the emergency responder’s request and inform
him or her whether the request meets the criteria establishing risk of
infection with a reportable disease;

(2) determine which diagnostic tests may be indicated to
verify exposure to certain reportable diseases;

(3) give the source who is subject to the order prompt
and confidential written notice of the order which must include the
following items:

(A) the grounds and provision of the order, and the
factual basis for its issuance;

(B) a referral to appropriate health care facilities where
the source can be tested for certain reportable diseases;

(C) a notice to the source who is subject to the order
of the right to refuse to be tested; and

(D) a statement of the authority of the department’s
designee to ask for a court order requiring the test; and

(4) request the prosecuting attorney who represents the
state in district court to petition said court for a hearing on the order,
in the event that the source who is subject to the order refuses to
comply.

(g) Source’s right to an attorney. If the source who is subject
to the order refuses to comply, and a hearing in district court ensues,
then:

(1) the source has a right for an attorney to be present at
the hearing;

(2) the court shall appoint an attorney for a source who
cannot afford legal representation; and

(3) the source may not waive the right to an attorney
unless he/she has consulted with an attorney.

(h) Court proceedings. The district court proceedings in-
clude:

(1) a determination as to whether exposure occurred and
whether the exposure presents a possible risk of infection as outlined
in §97.11 (b)(1)-(4) of this title;

(2) consideration of evidence if introduced by either the
attorney for the state and/or the attorney for the source;

(3) at the conclusion of the hearing, taking appropriate
action being either:

(A) an order requiring counseling and testing of the
person for certain reportable diseases; or

(B) a refusal to issue an order if the court has deter-
mined that the counseling and testing of the source is unnecessary;
and

(4) the option to assess court costs against the requestor
if the court finds that there was not reasonable cause for the request.

(i) Additional actions required of the department’s designee.
The department’s designee shall be responsible for the following
actions with respect to testing:

(1) develop protocols for coding test specimens to ensure
that any identifying information concerning the source will be
destroyed as soon as the testing is complete;

(2) inform the requestor of the test results:

(3) inform both the requestor and the source of the need
for medical follow up and counseling services in the event that the
source is found to have a reportable disease; and

(4) advise appropriate postexposure medical follow up as
recommended by the United States Public Health Service.

(j) HIV counseling and testing. HIV counseling and testing
conducted under this section must conform to the model protocol
on HIV counseling and testing required under the Health and Safety
Code, §85.081.

(k) Workers’ compensation issues. For the purposes of
qualifying for workers’ compensation or any other similar benefits
for compensation, the following shall apply:

(1) An emergency responder who claims a possible work-
related exposure to a reportable disease must provide the employer
with a sworn affidavit of the date and circumstances of the exposure
and document that, not later than the tenth day after the date of the
exposure, the emergency responder had a test result that indicated an
absence of the reportable disease.

(2) An emergency responder exposed to a reportable
disease during the course of employment shall be entitled to the
benefits described in the Texas Government Code, Chapter 607.

(3) A state emergency responder claiming an exposure to
HIV infection in the normal course of his/her duties must follow the
postexposure procedure mandated by the Health and Safety Code,
§85.116 and §97.140 of this title (relating to Counseling and Testing
for State Employees Exposed to Human Immunodeficiency Virus
(HIV) Infection on the Job).

(4) For posting and notice requirements, refer to the rules
of the Texas Workers’ Compensation Commission in Title 28, Texas
Administrative Code, Chapter 110 (relating to Required Notice of
Coverage General Provisions).

(5) For further clarification of workers’ compensation
issues, emergency responders and their employers should contact the
Texas Workers’ Compensation Commission at 1-800-252-7031.

(l) Testing of the exposed person. An emergency responder
who may have been exposed to a reportable disease, may not be
required to be tested.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609633
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: July 26, 1996
Proposal publication date: March 8, 1996
For further information, please call: (512) 458–7236

♦ ♦ ♦
Chapter 289. Radiation Control

Irradiator Regulations
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25 TAC §289.258

The Texas Department of Health (department) adopts new
§289.258, concerning licensing and radiation safety require-
ments for irradiators, with changes to the proposed text as pub-
lished in the February 16, 1996, issue of the Texas Register
(21 TexReg 1240);

The new section covers licensing and specific safety require-
ments for the use of sealed sources containing radioactive ma-
terial in irradiators used to irradiate objects or materials. This
section is an item of compatibility with the United States Nuclear
Regulatory Commission (NRC), and as an agreement state,
Texas must adopt it.

Following is a summary of changes that were made to the
section as a result of comments received.

The title of the section was changed from "Licenses and Radia-
tion Safety Requirements for Irradiators" to "Licensing and Ra-
diation Safety Requirements for Irradiators" to provide consis-
tency with other section titles in this chapter. In subsection (b),
paragraph (12) was deleted because the term "sealed source"
is already defined in §289.201 of this title. In subsection (d)(4),
the words "an outline" and "listed" were changed to "a copy"
and "as outlined" to clarify the requirements an applicant for a
specific license must meet before an application is approved by
the department. In subsection (o)(2), the words "remain locked
in the event of" were deleted and substituted with the words
"not be deactivated by" to make it more clear that the loss of
electric power itself would not cause the door to become un-
locked. In subsection (w)(2), the wording "and the irradiator not
used until the repairs have been made" at the end of the sen-
tence was deleted and another sentence was added to read "If
repairs are required, the irradiator shall not be operated unless
alternative methods are utilized to provide an equivalent level
of safety until repairs are completed" to clarify that the opera-
tor could continue to operate in the case of minor defects and
malfunctions that are not significant to the safe operation of the
irradiator. Other minor grammatical changes were made to the
section.

The following are the public comments made concerning the
proposed section and the department’s responses to those
comments.

Comment. Concerning subsection (d)(4), one commenter sug-
gested that the requirements in this paragraph be changed to
more specifically describe the requirements needed to apply for
a specific license for irradiators.

Response. The department acknowledged the comment and
made changes to reflect that a copy of the written operating,
safety, and emergency procedures be submitted with the
application rather than just an outline of the procedures.

Comment. Concerning the section in general, one commenter
requested that the existing facilities currently licensed in the
state of Texas be granted a grace period for compliance of at
least six months to allow for the installation of equipment and/
or manufacturers retro fits that may be required for compliance.

Response. Most of the requirements in this section are
currently required by license condition for existing facilities. The
requirements for new irradiator licenses being constructed after

August 1, 1996 are designated in this section. The department
acknowledged the comment and made no change as a result
of the comment.

Comment. Concerning subsection (h)(2), one commenter was
uncertain about what was required. Is the chain that is located
behind the personnel access door, releases air pressure to the
sterilizer unit, and lowers the source into the pool, considered a
"backup access control"? If not, what type of detection system
is required (photocells, pressure mats?...). The commenter felt
that this requirement needed to be more specific.

Response. The chain system or backup system in the particular
case of this commenter appears to meet the requirements of
this section. The department acknowledged the comment and
made no change as the result of the comment.

Comment. Concerning subsection (o)(2), one commenter sug-
gested that the wording be changed to clarify the requirement
that the loss of electric power itself would not cause the door to
become unlocked.

Response. The department agreed with the comment and
changed the subsection accordingly.

Comment. Concerning subsection (w)(2), two commenters
suggested that the department consider modifying the provision
that the irradiator not be used until repairs have been made.
The provisions should clarify that the operator could continue
to operate in the case of minor defects and malfunctions that
are not significant to the safe operation of the irradiator.

Response. If repairs are required, the irradiator shall not be
operated unless alternative methods are utilized to provide an
equivalent level of safety until repairs are completed. The de-
partment acknowledged the comments and made the appropri-
ate changes to the paragraph.

Comment. Concerning subsection (cc)(1)(E), one commenter
stated that this subsection needed to be more specific as to
what "inoperability of the access control system" meant. For
example, if the key switch at the control panel needed to be
replaced, was this considered a reportable accident?

Response. As long as the access control systems functions to
prevent unauthorized access to the sources, it is operable and
would not need to be reported. The department acknowledged
the comment and made no change as a result of the comment.

Commenters included representatives from Johnson & John-
son Medical Inc. of El Paso; Baxter of El Paso; SteriGenics
of Charlotte, North Carolina; and the U.S. Nuclear Regulatory
Commission of Washington, D.C. The commenters were gener-
ally in favor of the proposal; however, they presented comments
and suggestions for changes to the proposal as previously dis-
cussed.

The new section is adopted under the Health and Safety Code,
Chapter 401, which provides the Texas Board of Health with
authority to adopt rules and guidelines relating to the control
of radiation; and §12.001, which authorizes the board to adopt
rules for the performance of every duty imposed by law on the
board, the department, and the commissioner of health.

§289.258. Licensing and Radiation Safety Requirements for Irradi-
ators.
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(a) Purpose and scope.

(1) This section contains requirements for the issuance of
a license authorizing the use of sealed sources containing radioactive
material in irradiators that irradiate objects or materials using gamma
radiation. This section also contains radiation safety requirements
for operating irradiators. In addition to the requirements of this
section, all licensees, unless otherwise specified, are subject to
the requirements of §289.112 of this title (relating to Hearing and
Enforcement Procedures), §289.114 of this title (relating to Notices,
Instructions, and Reports to Workers; Inspections), §289.126 of this
title (relating to Fees for Certificates of Registration, Radioactive
Material(s) Licenses, Emergency Planning and Implementation, and
other Regulatory Services), §289.201 of this title (relating to General
Provisions), §289.202 of this title (relating to Standards for Protection
of Radiation), and §289.252 of this title (relating to Licensing
of Radioactive Material). Nothing in this section relieves the
licensee from complying with other applicable federal, state and local
regulations governing the siting, zoning, land use, and building code
requirements for industrial facilities.

(2) The requirements in this section apply to panoramic
irradiators that have either dry or wet storage of the radioactive sealed
sources and to underwater irradiators in which both the source and the
product being irradiated are underwater. Irradiators whose dose rates
exceed 500 rads (5 grays) per hour at 1 meter from the radioactive
sealed sources in air or in water, as applicable for the irradiator type,
are covered by this section.

(3) The requirements in this section do not apply to self-
contained, dry-source-storage irradiators (those in which both the
source and the area subject to irradiation are contained within a device
and are not accessible by personnel), medical radiology or teletherapy,
radiography (the irradiation of materials for nondestructive testing
purposes), gauging, or open-field (agricultural) irradiations.

(b) Definitions. The following words and terms, when used
in these sections, shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Annually - At intervals not to exceed 390 days.

(2) Doubly encapsulated sealed source - A sealed source
in which the radioactive material is sealed within a capsule and that
capsule is sealed within another capsule.

(3) Irradiator - A facility that uses radioactive sealed
sources for the irradiation of objects or materials and in which
radiation doses rates exceeding 500 rads (5 grays) per hour exist
at 1 meter from the sealed radioactive sources in air or water, as
applicable for the irradiator type, but does not include irradiators in
which both the sealed source and the area subject to irradiation are
contained within a device and are not accessible to personnel.

(4) Irradiator operator - An individual who has success-
fully completed the training and testing described in subsection (r) of
this section and is authorized by the terms of the license to operate
the irradiator without a supervisor present, who has completed the
requirements of subsection (r)(1)-(3) of this section.

(5) Panoramic dry-source-storage irradiator - An irradia-
tor in which the irradiations occur in air in areas potentially accessible
to personnel and in which the sources are stored in shields made of
solid materials. The term includes beam-type dry-source-storage ir-

radiators in which only a narrow beam of radiation is produced for
performing irradiations.

(6) Panoramic irradiator - An irradiator in which the
irradiations are done in air in areas potentially accessible to personnel.
The term includes beam-type irradiators.

(7) Panoramic wet-source-storage irradiator - An irradia-
tor in which the irradiations occur in air in areas potentially accessible
to personnel and in which the sources are stored under water in a stor-
age pool.

(8) Pool irradiator - Any irradiator in which the sources
are stored or used in a pool of water, including panoramic wet-source-
storage irradiators and underwater irradiators.

(9) Product conveyor system - A system for moving the
product to be irradiated to, from, and within the area where irradiation
takes place.

(10) Radiation room - A shielded room in which irradia-
tions take place. Underwater irradiators do not have radiation rooms.

(11) Seismic area - Any area where the probability of
horizontal acceleration in rock of more than 0.3 times the acceleration
of gravity in 250 years is greater than 10%, as designated by the
United States Geological Survey.

(12) Underwater irradiator - An irradiator in which the
sources always remain shielded underwater and humans do not have
access to the sealed sources or the space subject to irradiation without
entering the pool.

(c) Application for a specific license. Applications for
specific licenses shall be filed in accordance with §289.252(d) of
this title.

(d) Specific licenses for irradiators.

(1) The agency will approve an application for a specific
license for the use of licensed material in an irradiator if the applicant
meets the requirements contained in this section.

(2) The applicant shall satisfy the general requirements
specified in §289.252 of this title and the requirements contained in
this section.

(3) The application shall describe the training provided to
irradiator operators including:

(A) classroom training;

(B) on-the-job or simulator training;

(C) safety reviews;

(D) means employed by the applicant to test each
operator’s understanding of the agency’s regulations and licensing
requirements and the irradiator operating, safety, and emergency
procedures; and

(E) minimum training and experience of personnel
who may provide training.

(4) The application shall include a copy of the written
operating, safety, and emergency procedures as outlined in subsection
(s) of this section that describes the radiation safety aspects of the
procedures.
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(5) The application shall describe the organizational struc-
ture for managing the irradiator, specifically the radiation safety re-
sponsibilities and authorities of the radiation safety officer and those
management personnel who have radiation safety responsibilities or
authorities. In particular, the application shall specify who, within
the management structure, has the authority to stop unsafe opera-
tions. The application shall also describe the training and experience
required for the position of radiation safety officer.

(6) The application shall include a description of the
access control systems required by subsection (h) of this section,
the radiation monitors required by subsection (k) of this section, the
method of detecting leaking sources required by subsection (v) of
this section including the sensitivity of the method, and a diagram
of the facility that shows the locations of all required interlocks and
radiation monitors.

(7) If the applicant intends to perform and analyze leak
tests of dry-source-storage sealed sources, the applicant shall establish
procedures for leak testing and submit a description of these
procedures to the agency. The description shall include at least the
following:

(A) instruments to be used;

(B) methods of performing the analysis; and

(C) pertinent experience of the individual who ana-
lyzes the samples.

(8) If licensee personnel are to load or unload sources, the
applicant shall describe the qualifications and training of the personnel
and the procedures to be used. If the applicant intends to contract for
source loading or unloading at its facility, the loading or unloading
shall be done by a person specifically authorized by the agency, the
commission, an agreement state, or a licensing state to load or unload
irradiator sources.

(9) The applicant shall describe the inspection and main-
tenance checks, including the frequency of the checks required by
subsection (w) of this section.

(e) Start of construction. The applicant may not begin
construction of a new irradiator prior to the submission to the
agency of both an application for a license for the irradiator and
the fee required by §289.126 of this title. As used in this section,
the term "construction" includes the construction of any portion of
the permanent irradiator structure on the site but does not include:
engineering and design work; purchase of a site; site surveys or soil
testing; site preparation; site excavation; construction of warehouse
or auxiliary structures; and other similar tasks. Any construction
activities undertaken prior to the issuance of a license are entirely
at the risk of the applicant and have no bearing on the issuance of
a license with respect to the requirements of the Texas Radiation
Control Act (Act), rules, regulations, and orders issued under the
Act.

(f) Applications for exemptions. Any applications for a
license or for amendment of a license authorizing use of a teletherapy-
type unit for irradiation of materials or objects may include proposed
alternatives for the requirements of this section. The agency will
approve the proposed alternatives if the applicant provides adequate
rationale for the proposed alternatives and demonstrates that they are
likely to provide an adequate level of safety for workers and the
public.

(g) Performance criteria for sealed sources.

(1) Sealed sources. Sealed sources installed after August
1, 1996 shall:

(A) have been evaluated in accordance with
§289.252(i) of this title;

(B) be doubly encapsulated;

(C) use radioactive material that is as nondispersible
as practical and that is as insoluble as practical if the source is used
in a wet-source-storage or wet-source-change irradiator;

(D) be encapsulated in a material resistant to general
corrosion and to localized corrosion, such as 316L stainless steel or
other material with equivalent resistance if the sources are for use in
irradiator pools; and

(E) have been leak tested and found leak-free in
prototype testing of the sealed source after each of the tests described
in paragraphs (2)-(7) of this subsection.

(2) Temperature. The test source shall be held at -40
degrees C for 20 minutes, 600 degrees C for 1 hour, and then be
subjected to thermal shock test with a temperature drop from 600
degrees C to 20 degrees C within 15 seconds.

(3) Pressure. The test source shall be twice subjected for
at least 5 minutes to an external pressure (absolute) of 2 million
newtons per square meter.

(4) Impact. A 2-kilogram steel weight, 2.5 centimeters in
diameter, shall be dropped from a height of 1 meter onto the test
source.

(5) Vibration. The test source shall be subjected three
times for 10 minutes each to vibrations sweeping from 25 hertz to
500 hertz with a peak amplitude of five times the acceleration of
gravity. In addition, each test source shall be vibrated for 30 minutes
at each resonant frequency found.

(6) Puncture. A 50-gram weight and pin, 0.3-centimeter
pin diameter, shall be dropped from a height of 1 meter onto the test
source.

(7) Bend. If the length of the source is more than 15 times
larger than the minimum cross-sectional dimension, the test source
shall be subjected to a force of 2000 newtons at its center equidistant
from two support cylinders, the distance between which is 10 times
the minimum cross-sectional dimension of the source.

(h) Access control requirements in addition to the require-
ments of §289.202(u) of this title.

(1) Each entrance to a radiation room at a panoramic
irradiator shall have a door or other physical barrier to prevent
inadvertent entry of personnel if the sources are not in the shielded
position. Product conveyor systems may serve as barriers as long as
they reliably and consistently function as a barrier. It shall not be
possible to move the sources out of their shielded position if the door
or barrier is open. Opening the door or barrier while the sources are
exposed shall cause the sources to return promptly to the shielded
position. The personnel entrance door or barrier shall have a lock
that is operated by the same key used to move the sources. The
doors and barriers shall not prevent any individual in the radiation
room from leaving.
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(2) In addition, each entrance to a radiation room at a
panoramic irradiator shall have an independent backup access control
to detect personnel entry while the sources are exposed. Detection of
entry while the source are exposed shall cause the sources to return
to their fully shielded position and shall also activate a visible and
audible alarm to make the individual entering the room aware of the
hazard. The alarm shall also make at least one other individual who is
onsite aware of the entry. That individual shall be trained on how to
respond to the alarm and be prepared to promptly render or summon
assistance.

(3) A radiation monitor shall be provided to detect the
presence of high radiation levels in the radiation room of a panoramic
irradiator before personnel entry. The monitor shall be integrated with
personnel access door locks to prevent room access when radiation
levels are high. Attempted personnel entry while the monitor
measures high radiation levels shall activate the alarm described in
paragraph (2) of this subsection. The monitor may be located in
the entrance (normally referred to as the maze) but not in the direct
radiation beam.

(4) Before the sources move from their shielded position
in a panoramic irradiator, the source control shall automatically
activate conspicuous visible and audible alarms to alert people in
the radiation room that the sources will be moved from their shielded
position. The alarms shall give individuals enough time to leave the
room and to operate the control described in paragraph (5) of this
subsection before the sources leave the shielded position.

(5) Each radiation room at a panoramic irradiator shall
have a clearly visible and readily accessible control that allows an
individual in the room to return the sources to their fully shielded
position.

(6) Each radiation room of a panoramic irradiator shall
contain a control that prevents the sources from moving from the
shielded position unless the control has been activated and the door
or barrier to the radiation room has been closed within a preset time
after activation of the control.

(7) Each entrance to the radiation room of a panoramic
irradiator and each entrance to the area within the personnel access
barrier of an underwater irradiator shall have a sign bearing the radia-
tion symbol and the words, "CAUTION (or DANGER), RADIOAC-
TIVE MATERIAL." Panoramic irradiators shall also have a sign
stating "CAUTION (or DANGER), HIGH RADIATION AREA," or
"GRAVE DANGER, VERY HIGH RADIATION AREA," whichever
is applicable, but the sign may be removed, covered, or otherwise
made inoperative when the sources are fully shielded.

(8) If the radiation room of a panoramic irradiator has
roof plugs or other movable shielding, it shall not be possible to
operate the irradiator unless the shielding is in its proper location.
The requirement may be met by interlocks that prevent operation
if shielding is not placed properly or by an operating procedure
requiring inspection of shielding before operating.

(9) Underwater irradiators shall have a personnel access
barrier around the pool that shall be locked to prevent access when
the irradiator is not attended. Only operators and facility management
may have access to keys to the personnel access barrier. There shall
be an intrusion alarm to detect unauthorized entry when the personnel
access barrier is locked. Activation of the intrusion alarm shall alert

an individual (not necessarily onsite) who is prepared to respond or
summon assistance.

(i) Shielding.

(1) The radiation dose rate in areas that are normally
occupied during operation of a panoramic irradiator may not exceed
2 millirems (0.02 millisievert) per hour at any location 30 centimeters
or more from the wall of the room when the sources are exposed.
The dose rate shall be averaged over an area not to exceed 100 square
centimeters having no linear dimension greater than 20 centimeters.
Areas where the radiation dose rate exceeds 2 millirems (0.02
millisievert) per hour shall be locked, roped off, or posted.

(2) The radiation dose at 30 centimeters over the edge
of the pool of a pool irradiator may not exceed 2 millirems (0.02
millisievert) per hour when the sources are in the fully shielded
position.

(3) The radiation dose rate at 1 meter from the shield of a
dry-source-storage panoramic irradiator when the source is shielded
may not exceed 2 millirems (0.02 millisievert) per hour and at
5 centimeters from the shield may not exceed 20 millirems (0.2
millisievert) per hour.

(j) Fire protection.

(1) The radiation room at a panoramic irradiator shall
have heat and smoke detectors. The detectors shall activate an audible
alarm. The alarm shall be capable of alerting a person who is prepared
to summon assistance promptly. The sources shall automatically
become fully shielded if a fire is detected.

(2) The radiation room at a panoramic irradiator shall be
equipped with a fire extinguishing system capable of extinguishing a
fire without the entry of personnel into the room. If water is used, the
system for the radiation room shall have a shut-off valve to control
flooding into unrestricted areas.

(k) Radiation monitors.

(1) Irradiators with automatic product conveyor systems
shall have a radiation monitor with an audible alarm located to detect
loose radioactive sources that are carried toward the product exit.
If the monitor detects a source, an alarm shall sound and product
conveyors shall stop automatically. The alarm shall be capable of
alerting an individual in the facility who is prepared to summon
assistance. Underwater irradiators in which the product moves within
an enclosed stationary tube are exempt from the requirements of this
paragraph.

(2) Underwater irradiators that are not in a shielded
radiation room shall have a radiation monitor over the pool to detect
abnormal radiation levels. The monitor shall have an audible alarm
and a visible indicator at entrances to the personnel access barrier
around the pool. The audible alarm may have a manual shut-off.
The alarm shall be capable of alerting an individual who is prepared
to respond promptly.

(l) Control of source movement.

(1) The mechanism that moves the sources of a panoramic
irradiator shall require a key to actuate. Actuation of the mechanism
shall cause an audible signal to indicate that the sources are leaving
the shielded position. Only one key may be in use at any time, and
only operators or facility management may possess it. The key shall
be attached to a portable radiation survey meter by a chain or cable.
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The lock for source control shall be designed so that the key may not
be removed if the sources are in an unshielded position. The door to
the radiation room shall require the same key.

(2) The console of a panoramic irradiator shall have a
source position indicator that indicates when the sources are in the
fully shielded position, when they are in transit, and when the sources
are in the fully exposed position.

(3) The control console of a panoramic irradiator shall
have a control that when activated, shall return the source to its fully
shielded position within its normal transit time.

(4) Each control for a panoramic irradiator shall be clearly
marked as to its function.

(m) Irradiator pools.

(1) For licenses initially issued after August 1, 1996,
irradiator pools shall either:

(A) have a water-tight stainless steel liner or a liner
metallurgically compatible with other components in the pool; or

(B) be constructed so that there is a low likelihood
of substantial leakage and have a surface designed to facilitate
decontamination. In either case, the licensee shall have a method
to safely store the sources during repairs of the pool.

(2) For licenses initially issued after August 1, 1996,
irradiator pools shall have no outlets more than 0.5 meter below the
normal low water level that could allow water to drain out of the pool.
Pipes that have openings more than 0.5 meter below the normal low
water level and that could act as siphons shall have siphon breakers
to prevent the siphoning of pool water.

(3) A means shall be provided to replenish water losses
from the pool.

(4) A visible indicator shall be provided in a clearly
visible location to indicate if the pool water level is below the normal
low water level or above the normal high water level.

(5) Irradiator pools shall be equipped with a purification
system designed to be capable of maintaining the water during normal
operation at a conductivity of 20 microsiemens per centimeter or less
and with a clarity so that the sources can be seen clearly.

(6) A physical barrier, such as a railing or cover, shall
be used around or over irradiator pools during normal operation
to prevent personnel from accidentally falling into the pool. The
barrier may be removed during maintenance, inspection, and service
operations.

(7) If long-handled tools or poles are used in irradiator
pools, the radiation dose rate on the handling areas of the tools may
not exceed 2 millirems (0.02 millisievert) per hour.

(n) Source rack protection. If the product to be irradiated
moves on a product conveyor system, the source rack and the
mechanism that moves the rack shall be protected by a carrier
or guides to prevent products and product carriers from hitting or
touching the rack or mechanism.

(o) Power failures.

(1) If electrical power at a panoramic irradiator is lost for
longer than 10 seconds, the sources shall automatically return to the
shielded position.

(2) The lock on the door of the radiation room of a
panoramic irradiator shall not be deactivated by a power failure.

(3) During a power failure, the area of any irradiator
where sources are located may be entered only when using an
operable and calibrated radiation survey meter.

(p) Design requirements for irradiators. Design requirements
for irradiators that have construction beginning after August 1, 1996.

(1) Shielding. For panoramic irradiators, the licensee
shall design shielding walls to meet generally accepted building
code requirements for reinforced concrete and design the walls,
wall penetrations, and entrance ways to meet the radiation shielding
requirements of subsection (i) of this section. If the irradiator will
use more than 5 million curies (2 x 1017 becquerels) of activity, the
licensee shall evaluate the effects of heating of the shielding walls
by the irradiator sources.

(2) Foundations. For panoramic irradiators, the licensee
shall design the foundation, with consideration given to soil charac-
teristics, to ensure it is adequate to support the weight of the facility
shield walls.

(3) Pool integrity. For pool irradiators, the licensee shall
design the pool to assure that it is leak resistant, that it is strong
enough to bear the weight of the pool water and shipping casks,
that a dropped cask would not fall on sealed sources, that all outlets
or pipes meet the requirements of subsection (m)(2) of this section,
and that metal components are metallurgically compatible with other
components in the pool.

(4) Water handling system. For pool irradiators, the
licensee shall verify that the design of the water purification system
is adequate to meet the requirements of subsection (m)(5) of this
section. The system shall be designed so that water leaking from the
system does not drain to unrestricted areas without being monitored.

(5) Radiation monitors. For all irradiators, the licensee
shall evaluate the location and sensitivity of the monitor to detect
sources carried by the product conveyor system as required by
subsection (k)(1) of this section. The licensee shall verify that the
product conveyor is designed to stop before a source on the product
conveyor would cause a radiation overexposure to any person. For
pool irradiators, if the licensee uses radiation monitors to detect
contamination under subsection (v)(2) of this section, the licensee
shall verify that the design of radiation monitoring systems to detect
pool contamination includes sensitive detectors located close to where
contamination is likely to concentrate.

(6) Source rack. For pool irradiators, the licensee shall
verify that there are no crevices on the source or between the source
and source holder that would promote corrosion on a critical area
of the source. For panoramic irradiators, the licensee shall determine
that source rack drops due to loss of power will not damage the source
rack and that source rack drops due to failure of cables (or alternate
means of support) will not cause loss of integrity of sealed sources.
For panoramic irradiators, the licensee shall review the design of the
mechanism that moves the sources to assure that the likelihood of a
stuck source is low and that, if the rack sticks, a means exists to free
it with minimal risk to personnel.

(7) Access control. For panoramic irradiators, the li-
censee shall verify from the design and logic diagram that the access
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control system will meet the requirements of subsection (h) of this
section.

(8) Fire protection. For panoramic irradiators, the li-
censee shall verify that the number, locations, and spacing of the
smoke and heat detectors are appropriate to detect fires and that the
detectors are protected from mechanical and radiation damage. The
licensee shall verify that the design of the fire extinguishing system
provides the necessary discharge patterns, densities, and flow char-
acteristics for complete coverage of the radiation room and that the
system is protected from mechanical and radiation damage.

(9) Source return. For panoramic irradiators, the licensee
shall verify that the source rack will automatically return to the fully
shielded position if power is lost for more than 10 seconds.

(10) Seismic. For panoramic irradiators to be built in
seismic areas, the licensee shall design the reinforced concrete
radiation shields to retain their integrity in the event of an earthquake
by designing to the seismic requirements of an appropriate source
such as American Concrete Institute Standard ACI 318-89, "Building
Code Requirements for Reinforced Concrete," Chapter 21, "Special
Provisions for Seismic Design," or local building codes, if current.

(11) Wiring. For panoramic irradiators, the licensee shall
verify that electrical wiring and electrical equipment in the radiation
room are selected to minimize failures due to prolonged exposure to
radiation.

(q) Construction monitoring and acceptance testing require-
ments to be met prior loading sources for irradiators that have con-
struction beginning after August 1, 1996.

(1) Shielding. For panoramic irradiators, the licensee
shall monitor the construction of the shielding to verify that its
construction meets design specifications and generally accepted
building code requirements for reinforced concrete.

(2) Foundations. For panoramic irradiators, the licensee
shall monitor the construction of the foundations to verify that the
foundation construction meets design specifications.

(3) Pool integrity. For pool irradiators, the licensee shall
verify that the pool meets design specifications and shall test the
integrity of the pool. The licensee shall verify that outlets and pipes
meet the requirements of subsection (m)(2) of this section.

(4) Water handling system. For pool irradiators, the li-
censee shall verify that the water purification system, the conductiv-
ity meter, and the water level indicators operate properly.

(5) Radiation monitors. For all irradiators, the licensee
shall verify the proper operation of the monitor to detect sources
carried on the product conveyor system and the related alarms and
interlocks required by subsection (k)(1) of this section. For pool irra-
diators, the licensee shall verify the proper operation of the radiation
monitors and the related alarm if used to meet subsection (v)(2) of
this section. For underwater irradiators, the licensee shall verify the
proper operation of the over-the-pool monitor, alarms, and interlocks
required by subsection (k)(2) of this section.

(6) Source rack. For panoramic irradiators, the licensee
shall test the movement of the source racks for proper operation
prior to source loading; testing shall include source rack lowering
due to simulated loss of power. For all irradiators with product
conveyor systems, the licensee shall observe and test the operation

of the conveyor system to assure that the requirements in subsection
(n) of this section are met for protection of the source rack and the
mechanism that moves the rack; testing shall include tests of any
limit switches and interlocks used to protect the source rack and
mechanism that moves that rack from moving product carriers.

(7) Access control. For panoramic irradiators, the li-
censee shall test the completed access control system to assure that
it functions as designed and that all alarms, controls, and interlocks
work properly.

(8) Fire protection. For panoramic irradiators, the li-
censee shall test the ability of the heat and smoke detectors to detect a
fire, to activate alarms, and to cause the source rack to automatically
become fully shielded. The licensee shall test the operability of the
fire extinguishing system.

(9) Source return. For panoramic irradiators, the licensee
shall demonstrate that the source racks can be returned to their fully
shielded positions without power.

(10) Computer systems. For panoramic irradiators that
use a computer system to control the access control system, the
licensee shall verify that the access control system will operate
properly if power is lost and shall verify that the computer has security
features that prevent an irradiator operator from commanding the
computer to override the access control system when it is required to
be operable.

(11) Wiring. For panoramic irradiators, the licensee shall
verify that the electrical wiring and electrical equipment that were
installed meet the design specifications.

(r) Training.

(1) Before an individual is permitted to operate an irradia-
tor without a supervisor present, who has completed the requirements
of this paragraph and paragraphs (2) and

(3) of this subsection, the individual shall be instructed
in:

(A) the fundamentals of radiation protection applied
to irradiators (including the differences between external radiation
and radioactive contamination, units of radiation dose, dose limits,
why large radiation doses shall be avoided, how shielding and
access controls prevent large doses, how an irradiator is designed to
prevent contamination, the proper use of survey meters and personnel
dosimeters, other radiation safety features of an irradiator, and the
basic function of the irradiator);

(B) the requirements of this section and §289.114 of
this title that are relevant to the irradiator;

(C) the operation of the irradiator;

(D) those operating, safety, and emergency proce-
dures listed in subsection (s) of this section that the individual is
responsible for performing; and

(E) case histories of accidents or problems involving
irradiators.

(2) Before an individual is permitted to operate an irradia-
tor without a supervisor present, who has completed the requirements
of this paragraph and paragraphs (1) and
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(3) of this subsection, the individual shall pass a written
test on the instruction received consisting primarily of questions based
on the licensee’s operating, safety, and emergency procedures that
the individual is responsible for performing and other operations
necessary to safely operate the irradiator without supervision.

(3) Before an individual is permitted to operate an irradia-
tor without a supervisor present, who has completed the requirements
of this paragraph and paragraphs (1) and

(2) of this subsection, the individual shall have received
on-the-job training or simulator training in the use of the irradiator
as described in the license application. The individual shall also
demonstrate the ability to perform those portions of the operating,
safety, and emergency procedures that he or she is to perform.

(4) The licensee shall conduct safety reviews for irradiator
operators at least annually. The licensee shall give each operator a
brief written test on the information. Each safety review shall include,
to the extent appropriate, each of the following:

(A) changes in operating, safety, and emergency
procedures since the last review, if any;

(B) changes in rules and license conditions since the
last review, if any;

(C) reports on recent accidents, mistakes, or problems
that have occurred at irradiators, if any;

(D) relevant results of inspections of operator safety
performance;

(E) relevant results of the facility’s inspection and
maintenance checks; and

(F) a drill to practice an emergency or abnormal event
procedure.

(5) The licensee shall evaluate the safety performance of
each irradiator operator at least annually to ensure that regulations,
license conditions, and operating, safety, and emergency procedures
are followed. The licensee shall discuss the results of the evaluation
with the operator and shall instruct the operator on how to correct
any mistakes or deficiencies observed.

(6) Individuals who will be permitted unescorted access
to the radiation room of the irradiator or the area around the pool of an
underwater irradiator, but who have not received the training required
for operators and the radiation safety officer, shall be instructed and
tested in any precautions they should take to avoid radiation exposure,
any procedures or parts of procedures listed in subsection (s) of this
section that they are expected to perform or comply with, and their
proper response to alarms required in this section. Tests may be oral.

(7) Individuals who shall be prepared to respond to alarms
required by subsections (h)(2) and (9), (j), (k), and (v)(2) of this
section shall be trained and tested on how to respond. Each individual
shall be retested at least once a year. Tests may be oral.

(s) Operating, safety, and emergency procedures.

(1) The licensee shall have and follow written operating
procedures for:

(A) operation of the irradiator, including entering and
leaving the radiation room;

(B) use of personnel dosimeters;

(C) surveying the shielding of panoramic irradiators;

(D) monitoring pool water for contamination while
the water is in the pool and before release of pool water to unrestricted
areas;

(E) leak testing of sources;

(F) inspection and maintenance checks required by
subsection (w) of this section;

(G) loading, unloading, and repositioning sources, if
the operations will be performed by the licensee; and

(H) inspection of movable shielding required by
subsection (h)(8) of this section, if applicable.

(2) The licensee shall have and follow emergency or
abnormal event procedures, appropriate for the irradiator type, for:

(A) sources stuck in the unshielded position;

(B) personnel overexposures;

(C) a radiation alarm from the product exit portal
monitor or pool monitor;

(D) detection of leaking source, pool contamination,
or alarm caused by contamination of pool water;

(E) a low or high water level indicator, an abnormal
water loss, or leakage from the source storage pool;

(F) a prolonged loss of electrical power;

(G) a fire alarm or explosion in the radiation room;

(H) an alarm indicating unauthorized entry into the
radiation room, area around pool, or another alarmed area;

(I) natural phenomena, including an earthquake, a tor-
nado, flooding, or other phenomena as appropriate for the geograph-
ical location of the facility; and

(J) the jamming of automatic conveyor systems.

(3) The licensee may revise operating, safety, and emer-
gency procedures without agency approval only if all of the following
conditions are met:

(A) the revisions do not reduce the safety of the
facility; (B) the revisions are consistent with the outline or summary
of procedures including procedures for changes to operating, safety,
and emergency procedures submitted with the license application;

(C) the revisions have been reviewed and approved
by the radiation safety officer;

(D) the users or operators are instructed and tested on
the revised procedures before they are put into use; and

(E) changes to operating, safety, and emergency
procedures shall be submitted to the agency after subparagraphs (A)
through (D) of this paragraph are completed.

(t) Personnel monitoring.

(1) Irradiator operators shall wear either a film badge or
a thermoluminescent dosimeter (TLD) while operating a panoramic
irradiator or while in the area around the pool of an underwater
irradiator. The film badge or TLD processor shall be accredited
by the National Voluntary Laboratory Accreditation Program for
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high energy photons in the normal and accident dose ranges (see
§289.202(p)(3) of this title. Each film badge or TLD shall be assigned
to and worn by only one individual. Film badges shall be replaced
at an interval not to exceed monthly and TLDs shall be replaced at
an interval not to exceed three months. After replacement, each film
badge or TLD shall be returned to the supplier for processing within
14 calendar days of the exchange date specified by the personnel
monitoring supplier or as soon as practicable. In circumstances that
make it impossible to return each film badge or TLD within 14
calendar days, such circumstances shall be documented and available
for review by the agency.

(2) Other individuals who enter the radiation room of a
panoramic irradiator shall wear a dosimeter, which may be a pocket
dosimeter. For groups of visitors, only two people who enter the
radiation room are required to wear dosimeters. If pocket dosimeters
are used to meet the requirements of the paragraph, a check of their
response to radiation shall be done at least annually. Acceptable
dosimeters shall read within

(u) Radiation surveys.

(1) A radiation survey of the area outside the shielding of
the radiation room of a panoramic irradiator shall be conducted with
the sources in the exposed position before the facility starts to operate.
A radiation survey of the area above the pool of pool irradiators shall
be conducted after the sources are loaded but before the facility starts
to operate. Additional radiation surveys of the shielding shall be
performed at intervals not to exceed three years and before resuming
operation after addition of new sources or any modification to the
radiation room shielding or structure that might increase dose rates.

(2) If the radiation levels specified in subsection (i) of this
section are exceeded, the facility shall be modified to comply with
the requirements in subsection (i) of this section.

(3) Portable radiation survey meters shall be calibrated at
least annually to an accuracy of

(4) Water from the irradiator pool, other potentially
contaminated liquids, and sediments from pool vacuuming shall be
monitored for radioactive contamination before release to unrestricted
areas. Radioactive concentrations shall not exceed those specified in
Table 2, Column 2 or Table 3 of §289.202(ggg)(2) of this title.

(5) Before releasing resins for unrestricted use, they shall
be monitored in an area with a background level less than 0.05
millirem (0.5 microsievert) per hour. The resins may be released
only if the survey does not detect radiation levels above background
radiation levels. The survey meter used shall be capable of detecting
radiation levels of 0.05 millirem (0.5 microsievert) per hour.

(v) Detection of leaking sources.

(1) Each dry-source-storage sealed source shall be tested
for leakage at intervals not to exceed six months using a leak test kit
or method approved by the agency, the commission, an agreement
state, or a licensing state. In the absence of a certificate from a
transferor that a test has been made within the six months before
the transfer, the sealed source may not be used until tested. The
test shall be capable of detecting the presence of 0.005 microcurie
(200 becquerels) of radioactive material and shall be performed by a
person approved by the agency, the commission, an agreement state,
or a licensing state to perform the test.

(2) For pool irradiators, sources may not be put into the
pool unless the licensee tests the sources for leaks or has a certificate
from a transferor that a leak test has been done within the six
months before the transfer. Water from the pool shall be checked for
contamination each day the irradiator operates. The check may be
done either by using a radiation monitor on a pool water circulating
system or by analysis of a sample of pool water. If a check for
contamination is done by analysis of a sample of pool water, the
results of the analysis shall be available within 24 hours. If the
licensee uses a radiation monitor on a pool water circulating system,
the detection of above normal radiation levels shall activate an alarm.
The alarm set-point shall be set as low as practical, but high enough
to avoid false alarms. The licensee may reset the alarm set-point to a
higher level if necessary to operate the pool water purification system
to clear up contamination in the pool if specifically provided for in
written emergency procedures.

(3) If a leaking source is detected, the licensee shall
arrange to remove the leaking source from service and have it
decontaminated, repaired, or disposed of by an agency, commission,
agreement state, or licensing state licensee who is authorized to
perform these functions. The licensee shall promptly check its
personnel, equipment, facilities, and irradiated product for radioactive
contamination. No product may be shipped until the product has
been checked and found free of contamination. If a product has been
shipped that may have been inadvertently contaminated, the licensee
shall arrange to locate and survey that product for contamination.
If any personnel are found to be contaminated, decontamination
shall be performed promptly. If contaminated equipment, facilities,
or products are found, the licensee shall arrange to have them
decontaminated or disposed of by an agency, commission, agreement
state, or licensing state licensee who is authorized to perform
these functions. If a pool is contaminated, the licensee shall
arrange to clean the pool until the contamination levels do not
exceed the appropriate concentration in Table 2, Column 2 of
§289.202(ggg)(2) of this title. (See §289.202(xx) of this title for
reporting requirements.)

(w) Inspection and maintenance.

(1) The licensee shall perform inspection and maintenance
checks that include, as a minimum, each of the following at the
frequency specified in the license or license application:

(A) operability of each aspect of the access control
system required by subsection (h) of this section;

(B) functioning of the source position indicator re-
quired by subsection (l)(2) of this section;

(C) operability of the radiation monitor for radioactive
contamination in pool water required by subsection (v)(2) of this
section using a radiation check source, if applicable;

(D) operability of the over-pool radiation monitor at
underwater irradiators as required by subsection (k)(2) of this section;

(E) operability of the product exit monitor required
by subsection (k)(1) of this section;

(F) operability of the emergency source return control
required by subsection (l)(3) of this section;

(G) leak-tightness of systems through which pool
water circulates (visual inspection);
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(H) operability of the heat and smoke detectors and
extinguisher system required by subsection (j) of this section (but
without turning extinguishers on);

(I) operability of the means of pool water replenish-
ment required by subsection (m)(3) of this section;

(J) operability of the indicators of high and low pool
water levels required by subsection (m)(4) of this section;

(K) operability of the intrusion alarm required by
subsection (h)(8) of this section, if applicable;

(L) functioning and wear of the system, mechanisms,
and cables used to raise and lower sources;

(M) condition of the barrier to prevent products from
hitting the sources or source mechanism as required by subsection
(n) of this section;

(N) amount of water added to the pool to determine
if the pool is leaking;

(O) electrical wiring on required safety systems for
radiation damage; and

(P) pool water conductivity measurements and analy-
sis as required by subsection (x)(2) of this section.

(2) Malfunctions and defects found during inspection and
maintenance checks shall be repaired without undue delay. If repairs
are required, the irradiator shall not be operated unless alternative
methods are utilized to provide an equivalent level of safety until
repairs are completed.

(x) Pool water purity.

(1) Pool water purification system shall be run sufficiently
to maintain the conductivity of the pool water below 20 microsiemens
per centimeter under normal circumstances. If pool water conductiv-
ity rises above 20 microsiemens per centimeter, the licensee shall
take prompt actions to lower the pool water conductivity and shall
take corrective actions to prevent future recurrences.

(2) The licensee shall measure the pool water conductiv-
ity frequently enough, but no less than weekly, to assure that the
conductivity remains below 20 microsiemens per centimeter. Con-
ductivity meters shall be calibrated at least annually.

(y) Attendance during operation.

(1) Both an irradiator operator and at least one other indi-
vidual, who is trained on how to respond and is prepared to promptly
render or summon assistance if the access control alarm sounds, shall
be present onsite whenever the:

(A) irradiator is operated using an automatic product
conveyor system; and

(B) product is moved into or out of the radiation room
when the irradiator is operated in a batch mode.

(2) At a panoramic irradiator at which static irradiations
(no movement of the product) are occurring, a person who has
received the training on how to respond to alarms described in
subsection (r)(7) of this section shall be onsite.

(3) At an underwater irradiator, an irradiator operator
shall be present at the facility whenever the product is moved into or
out of the pool. Individuals who move the product into or out of the

pool of an underwater irradiator need not be qualified as irradiator
operators; however, they shall have received the training described
in subsection (r)(6) and (7) of this section. Static irradiations may be
performed without a person present at the facility.

(z) Entering and leaving the radiation room.

(1) Upon first entering the radiation room of a panoramic
irradiator after an irradiation, the irradiator operator shall use a survey
meter to determine that the source has returned to its fully shielded
position. The operator shall check the functioning of the survey meter
with a radiation check source prior to entry.

(2) Before exiting from and locking the door to the
radiation room of a panoramic irradiator prior to a planned irradiation,
the irradiator operator shall:

(A) visually inspect the entire radiation room to verify
that no one else is in it; and

(B) activate a control in the radiation room that
permits the sources to be moved from the shielded position only
if the door to the radiation room is locked within a preset time after
setting the control.

(3) During a power failure, the area around the pool of an
underwater irradiator may not be entered without using an operable
and calibrated radiation survey meter unless the over-the-pool monitor
required by subsection (k)(2) of this section is operating with backup
power.

(aa) Irradiation of explosive or flammable materials.

(1) Irradiation of explosive material is prohibited unless
the licensee has received prior written authorization from the agency.
Authorization will not be granted unless the licensee can demonstrate
that detonation of the explosive would not rupture the sealed
sources, injure personnel, damage safety systems, or cause radiation
overexposures of personnel.

(2) Irradiation of more than small quantities of flammable
material (flash point below 140 degrees F) is prohibited in panoramic
irradiators unless the licensee has received prior written authorization
from the agency. Authorization will not be granted unless the licensee
can demonstrate that a fire in the radiation room could be controlled
without damage to sealed sources or safety systems and without
radiation overexposures of personnel.

(bb) Records to be kept at the irradiator and retention periods.

(1) A copy of the license, license conditions, documents
incorporated into a license by reference, and amendments thereto
until superseded by new documents or until the agency terminates
the license;

(2) records of each individual’s training, tests, and safety
reviews provided to meet the requirements of subsection (r)(1) -
(4), (6) and (7) of this section until three years after the individual
terminates work;

(3) records of the annual evaluations of the safety per-
formance of irradiator operators required by subsection (r)(5) of this
section for three years after the evaluation;

(4) a copy of the current operating, safety, and emergency
procedures required by subsection (s) of this section until superseded
or the agency terminates the license. Records of the radiation safety
officers review and approval of changes in procedures as required by
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subsection (s)(3)(C) of this section, retained for three years from the
date of the change;

(5) film badge and TLD results required by subsection (t)
of this section until the agency terminates the license;

(6) records of radiation surveys required by subsection (u)
of this section for three years from the date of the survey;

(7) records of radiation survey meter calibrations required
by subsection (u) of this section and pool water conductivity meter
calibrations required by subsection (x)(2) of this section until three
years from the date of calibration;

(8) records of the results of leak tests required by sub-
section (v)(1) of this section and the results of contamination checks
required by subsection (v)(2) of this section for three years from the
date of each test;

(9) records of inspection and maintenance checks required
by subsection (w) of this section for three years;

(10) records of major malfunctions, significant defects,
operating difficulties or irregularities, and major operating problems
that involve required radiation safety equipment for three years after
repairs are completed;

(11) records of the receipt, transfer and disposal, of all
licensed sealed sources as required by §289.201(d) and §289.252(k)
and (p) of this title;

(12) records on the design checks required by subsection
(p) of this section and the construction control checks as required
by subsection (q) of this section until the license is terminated. The
records shall be signed and dated. The title or qualification of the
person signing shall be included; and

(13) records related to decommissioning of the irradiator
as required by §289.252(u)(7) of this title.

(cc) Reports.

(1) In addition to the reporting requirements in other
sections of this title, the licensee shall report the following events
if not reported under other sections of this title:

(A) source stuck in an unshielded position;

(B) any fire or explosion in a radiation room;

(C) damage to the source racks;

(D) failure of the cable or drive mechanism used to
move the source racks;

(E) zinoperability of the access control system;

(F) detection of radiation source by the product exit
monitor;

(G) detection of radioactive contamination attributable
to licensed radioactive material;

(H) structural damage to the pool liner or walls;

(I) abnormal water loss or leakage from the source
storage pool; and

(J) pool water conductivity exceeding 100 mi-
crosiemens per centimeter during normal operations.

(2) The report shall include a telephone report within 24
hours as described in §289.252(r)(3)(A) of this title, and a written
report within 30 days as described in §289.252(r)(3)(B) of this title.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on July 3, 1996.

TRD-9609596
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: August 1, 1996
Proposal publication date: February 16, 1996
For further information, please call: (512) 458-7236

TITLE 30. ENVIRONMENTAL QUALITY

Part I. Texas Natural Resource Conserva-
tion Commission

Chapter 321. Control of Certain Activities By
Rule
The Texas Natural Resource Conservation Commission (com-
mission or agency) adopts new §§321.151-321.159, 321.211-
321.220, 321.231-321.240, and 321.251-321.259, relating to
discharges to surface waters from ready-mixed concrete plants
and/or concrete products plants or associated facilities, dis-
charges to surface waters from motor vehicles cleaning facil-
ities, discharges to surface waters from petroleum bulk stations
and terminals, and the handling of wastes from commercial fa-
cilities engaged in livestock trailer cleaning. Sections 321.151
- 321.157, 321.211 - 321.213, 321.215 - 321.217, 321.219,
321.231 - 321.232, 321.234 - 321.237, 321.239, and 321.252 -
321.257 are adopted with changes to the proposed text as pub-
lished in the January 5, 1996, issue of the Texas Register (21
TexReg 228). New §§321.158 - 321.159, 321.214, 321.218,
321.220, 321.233, 321.238, 321.240, 321.51 and 321.258 -
321.259 are adopted without changes and will not be repub-
lished.

The purpose of the new sections is to streamline the current
permitting process by controlling by rule certain activities,
thereby eliminating the need for a commission permit for
specific wastewater discharge and waste handling activities.
The sections cover activities that are now subject to individual
permits, but are categorized as posing a low risk of harm to
human health and the environment, and represent a significant
demand on agency resources if permitted individually.

A public hearing on these rules was conducted on February 1,
1996. No oral testimony was provided at the hearing, in part due
to inclement weather that day. Due to the inclement weather
on the day of the public hearing, the original deadline for the
submission of written comments was extended until March 1,
1996. The extension of the deadline was published in the Feb-
ruary 16, 1996, issue of the Texas Register (21 TexReg 1311).
Written comments were provided by representatives of the fol-
lowing groups: Barton Springs/Edwards Aquifer Conservation
District (the District); Texas Aggregates and Concrete Associa-
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tion (TACA); Exxon Company, U.S.A. (Exxon); Texas Automo-
bile Dealers Association (TADA); Water Alliance, Inc. (Alliance);
Texas Utilities Services, Inc. (TU); Citgo Petroleum Corporation
(Citgo); Harris County Pollution Control Department (HCPCD);
Diamond Shamrock Corporation (Diamond Shamrock); Texas
Mid Continent Oil & Gas Association (TMOGA); and Chevron
U.S.A. Products Company (Chevron).

All comments received by the public in writing on the proposed
rules have been considered, and have been incorporated into
the rules where appropriate.

The District commented on proposed §§321.153, 321.213,
321.234, and 321.254 (all relating to Certificate of Registration
and Public Notice) requesting that public notification procedures
be expanded to include notice to ground water districts, river
authorities, or other water districts. The commission responds
that it developed the proposed process as a way to give
widespread notice in a fashion that is easy for the applicants.
The agency will not be providing notice to the public on
these matters; the applicant will. It believes it would be
difficult for applicants to determine all the jurisdictions that could
be affected by the proposed discharge, and the commission
concludes that publication in a newspaper serves the purpose of
notification to the districts and authorities. Additionally, a district
or authority could develop coordination methods with county
judges or mayors of cities if it desires to know of opportunities
for public comment within those jurisdictions.

TACA asked for clarification that notices required by §321.153
do not need to be published in a bilingual periodical. The com-
mission responds that such publication is not required by this
rule. TACA also posed a question relating to the same sec-
tion of the rules, inquiring whether a person who did not submit
public comments could file and be granted a motion for recon-
sideration. The commission responds that a person who files
a motion for reconsideration need not be a commenter during
the thirty day comment period set aside under the process. In
response to this comment, however, §§321.153(b)(4) and (e),
321.213(b)(4) and (e), 321.234(b)(4) and (c), and 321.254(b)(4)
and (g) have been revised. This clarifies that the applicant and
any commenters on the application will receive notice of the
agency’s decision on the applications. It is not likely that other
parties would directly become aware of the action of the ex-
ecutive director and thus not be likely to file a motion for re-
consideration. TACA also asked how long the agency would
take in reviewing applications under this rule. The commission
responds that the timing of approvals will depend on two main
factors: 1) staff resources available, and 2) the number of ap-
plications received at a particular time. The agency goal is not
to exceed 45 days, but the approvals could be granted in as
short a time frame as one day.

TACA and the District commented on proposed §321.154
requesting how a facility needs to treat wastewater and contact
storm water to meet effluent discharge limitations. Additionally,
TACA asked if the agency is encouraging acid treatment. The
commission responds that the agency is flexible and will not
prescribe a particular technology for treatment of these wastes.
No requirements for agency review of treatment proposed at
a facility is proposed. Some facilities may choose recycling
practices to reduce the volume of discharges or implement
practices to segregate uncontaminated storm water run-on and

run-off to avoid the need to manage contact storm water. Oil
and grease limitations can be met by implementing measures
to keep excessive oil out of wastewater at the source. Further,
to meet pH limitations, elementary neutralization of waste may
be necessary, including the use of acidic solutions to meet the
pH maximum limitation set in the rule. Total suspended solids
(TSS) may be reduced through sedimentation either with or
without the use of coagulants.

TACA is concerned with the ability of existing facilities, not
presently authorized by permits, to meet effluent limitations
within the 90-day time frame. The commission agrees, and
as mentioned above, the agency anticipates that the industry
will need more time to determine treatment needs, if any, and
then implement treatment at the facilities. The commission has
revised §§321.152(b)(3) and 321.153(d) to allow up to 365 days
for existing discharges to become registered and compliant with
the rule.

TACA commented on §321.154(d) of this same section inquiring
whether reuse of concrete in road making or the return of
concrete to a facility from a construction site constituted disposal
and might be considered as a prohibited activity, since the
proposed rule references the requirements of the Texas Health
and Safety Code (THSC), Chapter 361. In response, the
commission states that its general policy is to encourage
the recycling of solid wastes. The THSC §361.003(34)(A)(ii)
excludes from the definition of "solid waste" soil, dirt, rock, sand,
or other natural or man-made materials used to fill land if the
object of the fill is to make the land suitable for the construction
of surface improvements. Clearly, construction of a road base
constitutes filling. In addition, the commission regulations
specify where certain recycling activities are exempt from the
industrial solid waste regulations. The intent of subsection (d)
is to ensure that improper disposal of solid waste does not
occur when legitimate recycling is not the case. Should waste
concrete become contaminated in a way that its placement into
or on the ground could cause a threat to water in the state,
disposal of that waste may be subject to the laws of this state
and the existing rules of the commission.

The District commented on §321.154(f), as well as
§§321.215(f), 321.235(f), and 321.256(c) (all relating to
General Requirements), that noncompliance notification should
be provided to parties other than the commission including
potentially affected parties such as municipalities, groundwater
districts, and river authorities. The commission responds that
one primary intent of this regulation is to simplify the regulatory
framework for particular classes of discharges where the nature
of the operation poses a lesser degree of potential impact
compared to other industrial discharges permitted individually.
As such, the agency is opposed to making noncompliance
notification more stringent than what is currently required of
permittees in Texas. The commission notes that a district may
review information submitted to the agency regional offices or
to the Water Section of the Enforcement Division if it desires
to monitor facilities which are within its area of jurisdiction.
Since the commission is responsible for the enforcement of
water quality standards, the agency has specific policies that
lead to an enforcement response when noncompliances are
significant. The commission would welcome a district or other
local government to take advantage of the authority it may be
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granted under §26.175 of the Texas Water Code, wherein the
entity could provide enforcement and inspection functions on
behalf of the commission.

TACA states that §321.154(j) could result in serious potential
problems if a ready mix truck were prohibited from wash down
of equipment, such as chutes, at a construction site. TACA
mentions several drawbacks if ready mix trucks could not wash
down equipment at a site not registered under these rules. It
states that its industry policies are to avoid discharges which
would be irresponsible, since this would be bad business or
poor customer service. The commission agrees with TACA that
the proposed rule was overly protective and that the agency has
the ability to take enforcement action should it become aware of
discharges at construction sites that cause unacceptable water
pollution. Therefore, subsection (j) has been deleted

HCPCD commented that proposed §§321.155, 321.216, and
321.236 (all relating to Specific Requirements for Discharge)
be modified to state that all discharges from the facilities
authorized by the various rules shall comply with §319.22 of
this title (relating to Quality Levels-Inland Waters) and shall
comply with §319.23 of this title (relating to Quality Levels-Tidal
Waters). These sections specify concentration limitations for
certain hazardous metals. The commission notes that §§319.22
and 319.23 apply to any permitted discharges in the state
and that discharges from the type of facility being regulated
under these rules are already subject to §§319.22 and 319.23,
whether or not specifically stated in this rule. Therefore, the
agency agrees with the comment, believes that this addition
clarifies the regulations to which the discharger is subject. The
commission has modified the three sections of the rules as
the commenter requested. However, the addition to the rules
should not be interpreted to mean that the agency believes
these pollutants to be present in the discharges from these
sources, and this addition does require a facility authorized
under this rule to either monitor or report measurements to show
compliance with either §319.22 or §319.23.

The District also commented on §§321.155, 321.216, 321.236
and on Subchapter N in general. The District believes the
agency should apply performance standards to the treatment
facilities, since sampling verification is extremely limited. The
District also asserts that sampling only for pH and making
a visual inspection of the discharge is an inadequate set of
controls. The commission disagrees with the comments and
notes that parameters for periodic sampling and monitoring
were contained in the figures published on pages 214 through
216 in the Texas Register on January 5, 1996. The agency
responds that these parameters are adequate performance
standards for discharges of this nature. In addition, there are
no effluent limitations or treatment requirements specified for
wastes from livestock trailer cleaning, as these wastes are
not allowed to be discharged into waters in the state. Such
wastes must be disposed of by land irrigation or storage pond
evaporation, similar to agency requirements for waste from
feedlots.

TACA objected to the effluent limitations for pH and for TSS as
specified in §321.155. TACA requests that the pH maximum
be increased from 9.0 to 9.5, noting that the drinking water of
Austin is 9.5. TACA suggests the TSS maximum limit of 65 mg/
l be raised to 100 mg/l citing that this level is acceptable under

the National Pollutant Discharge Elimination System (NPDES)
storm water program and that if 100 mg/l is achieved under that
program for four years, TSS monitoring is no longer required.

The agency responds that both state and federal wastewater
permits are consistently issued with a maximum pH of 9.0
across the state. A permit with higher pH maximum can be
issued under both programs if an applicant can justify that it
would not interfere with water quality. This limitation of 9.0 is
technologically feasible. The City of Austin in its wastewater
discharge permits has pH limitations of 9.0, even though its
drinking water may be alkaline. Federal effluent limitations
found in 40 CFR §411.32, relating to cement manufacturing and
runoff from cement storage piles includes a pH maximum of 9.0,
which has been determined by the United States Environmental
Protection Agency (EPA) as achievable. The agency further
points out that there may be situations where an operation may
wish to deviate from the requirements of the rule. In such cases,
the operation can request a site-specific permit for its discharge.

The commission disagrees that TSS limitations for contact
storm water and facility wastewater should be raised to 100 mg/
l. TACA cites the NPDES storm water program as a rationale
for relaxing the proposed limit. The agency is not attempting to
authorize storm water discharges, except contact storm water,
from these facilities which are adequately controlled under the
NPDES program. The agency has determined that it is not
appropriate to compare storm water effluent limitations to those
set for facility wastewater. Technology Control to TSS from
storm water runoff is different from what can be controlled from a
particular process at a particular point source. Cement storage
pile run-off more closely represents the type of wastewater
being authorized under these rules (ready-mix concrete and
concrete products). In 40 CFR §411.32, EPA has promulgated
an effluent limitation for TSS as "not to exceed 50 mg/l" for
cement storage pile run-off. This limitation was based upon
a finding that this is the best practicable control technology
currently available for this type of contact storm water.

TACA objected to §321.156(b) of this title (relating to Sampling,
Reporting, and Recordkeeping) and the sampling and monitor-
ing frequency of once per month, favoring instead once per
year. The commission has studied this issue. To provide some
sampling relief from sampling costs to a facility, the proposal
did not include sampling and monitoring for chemical oxygen
demand and total organic carbon. Annual testing does not lend
statistical confidence to demonstrate compliance with the ef-
fluent limitations, monthly testing will remain in the rule. The
agency clarifies that facilities with intermittent discharges need
not sample in months when there is no discharge.

It is also noted that the agency is not mandating all ready-mixed
concrete, concrete products, and associated facilities to register
under these rules. A facility may choose other alternatives
to waste management which do not result in a discharge
to waters in the state, thereby avoiding a need to meet
these rules. Options include wastewater recycling, discharge
to a publicly owned treatment works (POTW), segregating
storm water from contact with pollutants, and source reduction
with periodic shipment of waste to an authorized disposal
facility. As mentioned above in this response to comments, the
commission is offering additional time to allow for compliance
with the rule.
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TACA inquired whether actual samples needed to be retained,
or if results of sampling would suffice under the recordkeeping
requirements of proposed §321.156. The agency responds
that the actual sample need not be retained. There should be
adequate records which describe how subsections (a) through
(c) were met. Additional information that is pertinent to sampling
and analysis is described in §319.11 of this title (relating to
Sampling and Laboratory Testing Methods), as referenced in
subsection (a).

The Alliance provided general comments on Subchapter L,
§§321.1211-321.220, which focused on their belief that runoff
from vehicle cleaning operations need to be requlated. The
commenter suggests that high levels of contaminants have
been found in vehicle cleaning runoff, including detergents,
floatable debris, turbidity, solids, various toxic metals and
organics, visible oils and grease, and emulsified oils and
grease. The commenter asserts that there are cases of severe
surface water and groundwater contamination where a small
source of vehicle cleaning waste accumulated over time to
cause a problem. The commenter provided soil sample results
from a typical equipment pressure cleaning facility to illustrate
that many pollutants are present in this type of waste which
are not controlled by specific effluent limits in the proposed
rule. The commenter believes that separation technologies are
an inadequate treatment for this type of wastewater and that
such treatment does not meet best available technology (BAT)
standards of EPA. Finally, as a general comment, the Alliance
suggests that the agency needs to regulate non-point source
discharges from heavy equipment and fleet businesses which
have cleaning operations under this rule.

The commission responds that the proposed rule is attempt-
ing to authorize discharge of facility wastewater from point
sources. While acknowledging the national concern over non-
point sources of pollution, control of such pollution is outside
the scope of this rulemaking. In setting effluent limitations, the
agency is specifying indicator parameters in the rule which, if
met, will assure that high concentrations of specific pollutants
will not be present in the discharge. It is difficult to interpret the
applicability of soil sample results presented by the commenter
to wastewater being discharged into a stream. Nor can the
agency determine what type of equipment was being pressure
washed which resulted in soil samples showing elevated lev-
els of several pollutants. In the proposed rule, the commission
narrowed the applicability of the rule to exclude certain vehicle
categories, as specified in §321.212(a)(4) and (5). The primary
reason was to regulate pollutants from those excluded sources
with controls or limitations set in a specific permit application.
The agency recognizes the need to have assurances that dis-
charges will not adversely affect water quality. The commission
proposes the addition of a requirement for monitoring and re-
porting of chemical oxygen demand (COD) which also specifies
these discharges are subject to certain hazardous metal limita-
tions. In addition, the agency intends to consider approaches to
authorize vehicle cleaning operations while narrowing the rule’s
applicability in the interim period.

In response to the other general comments, the agency agrees
that BAT is required for non-domestic point source discharges,
such as those from vehicle cleaning operations. The commis-
sion is not aware of an EPA regulation or guideline that pre-

scribes a particular technology or set of effluent limitations for
vehicle cleaning operations. In developing this rule, the com-
mission has developed effluent limitations which represent the
agency’s best professional judgement of limits that are both
achievable and protective of water quality.

TU provided a general comment on Subchapter L indicating
that it was the understanding of the company that authorization
under this rule was optional when a facility already had a
discharge permit which in part allows discharge from vehicle
cleaning operations. The commission concurs that registration
under the above described conditions is optional. Where a
facility has a permit that controls the discharge of a variety
of wastestreams, such as at a steam electric station, it may
be easier to maintain one permit to control these discharges
rather than authorizing some discharges by permit and other
discharges by registration under this rule.

TADA is concerned that proposed §321.211 could require
registration of entities not principally engaged in the business
of motor vehicle cleaning. TADA further suggests that since
franchised dealerships do not make cleaning facilities available
to the public, the rule does not apply to such activities.
TADA is making a differentiation between Standard Industry
Classification (SIC) Code 7542 (car washes) identified in the
rule and SIC Code 5511 (new and used car dealerships). TADA
further suggests that dealerships are excluded from the rule
since §321.211(a)(2) includes various fleet cleaning facilities
while TADA believes dealerships have "inventory" not "fleets".

The commission responds that this rule is to streamline autho-
rizations for discharges of wastewater from point sources. If
the agency were to follow this narrow interpretation, auto deal-
erships would need to immediately apply for individual permits
to discharge wastewater from vehicle cleaning operations. Ex-
clusion from this rule would necessitate a more complicated
permitting process which the agency believes is undesirable to
dealerships. As a result, §321.212(a)(2) has been modified to
delete the word "fleet" and replace it with the words "motor ve-
hicle".

TADA also requested clarification that Subchapter L would not
apply to TADA members if the flow of wastewater from vehicle
cleaning operations is conveyed to a sump, septic system, or
POTW. The agency has clarified that these dealerships are not
subject to permit or registration requirements if vehicle washing
operations discharge to a POTW, where the monthly average
discharge flow is less than 5000 gallons per day when the
dealership is outside of a POTW service area, or if only non-
point source discharges occur such as where cleaning occurs
in a parking lot and not in a cleaning facility. The commission
cannot determine if discharge to a sump would exempt a TADA
member from permitting or registration requirements. It would
depend on the fate of the wastewater after storage in the
sump. Discharge of wastewater to a septic system is not
covered under this rule. Therefore, existing permit requirements
for non-domestic wastewater would apply without any change
as a result of this rule. The commission may consider an
authorization by rule for such systems as an addition to future
rulemaking relating to these type of discharges.

The District and the Alliance commented on §321.212 which
would allow car washes discharging less than 5,000 gallons
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per day to be exempt from registration. The District suggested
that a 1995 report entitled Water Quality and Quantity Impacts
of Highway Construction and Operation: Summary and Con-
clusions could provide the agency with adequate justification
for requiring a minimal amount of treatment of wastewater from
the small volume car washes. The Alliance believes the 5,000
gallon applicability limit was a random decision by the agency
and that low volume also means higher concentrations of pollu-
tants since many car washes recycle wastewater. The Alliance
believes that many discharges will avoid regulation under the
rule, since most vehicle cleaning operations, with commercial
cleaning equipment, cannot produce more than 3,000 gallons
per day on a heavy use basis.

The commission responds that it will retain the proposed
limitation of 5,000 gallons per day. However, the agency is
concerned that the exclusion could cause many operations
currently recycling wastewater or discharging wastewater to
a POTW to instead choose to discharge to surface waters.
The rules are not intended to encourage new point sources of
discharge. Therefore, §321.212 has been modified to exclude
any motor vehicle cleaning facility located within the service
area of a POTW. Such an operation will need to either obtain
an individual permit from the agency, ensure facility wastewater
is discharged to a POTW, or completely recycle the wastewater
it generates.

The Alliance commented on proposed §321.213(d) that 90 days
for submittal of a notification to register an existing discharge
is too short since it would be difficult to convey the message
of a new rule throughout the state. Additionally, the Alliance
is concerned with the lack of public notice that would occur
under the circumstance of an existing facility registering within
the first 90 days. In response, the commission is modifying this
subsection as well as §321.213(a) to allow up to 365 days for
existing discharges to become registered. The agency believes
it needs to encourage compliance with the rule and agrees
with the commenter that compliance will not be achieved if
adequate time is not afforded to those we regulate to receive
knowledge of the rulemaking. The commission disagrees
that public notice of existing discharges needs to occur. As
discussed above, existing discharges within the service area
of a POTW will not be allowed to register under the rule.
Establishing controls on these discharges by rule will have
the effect of implementing new and stricter requirements on
discharges which are presently unauthorized. Public concern
over existing unauthorized discharges would likely have already
been received by the agency. It is fair to assume that if
public concerns over certain unauthorized discharges have not
been raised, there would not be concern by the public over
establishing clearer and more strict requirements. Additionally,
by making the authorizations easier, the commission believes
it will receive a more complete response from persons required
to register under the rule. Any new facility which came into
existence after January 5, 1996, will need to comply with the
public notice requirements.

The Alliance commented on §321.216, urging the agency to
regulate all parameters of pollutants such as those specified
in the Alliance’s general comments. The agency responds
that it does not believe there would be a significant water
quality gain in adding a substantial number of parameters to

the rule. However, the commission has added COD to the list
of constituents that will be monitored and reported by registrants
under §321.216 of this title (relating to Specific Requirements
for Discharge). This data is needed to characterize and control
the discharge of detergents, various soaps, engine cleaners,
degreasers, tire cleaners, and wax utilized at the facilities. In
choosing to add the effluent testing, the commission notes
that the cost of this test is low, while providing the agency
information on the degree of oxygen demanding waste that will
be discharged into surface waters.

The commission also believes many of the concerns of the
commentor are satisfied by the adoption of this rule with
a prohibition on discharges in POTW service areas. In
making the decision not to increase monitoring parameters,
the agency notes that it would be a substantial cost burden
for small businesses to monitor all known pollutants possibly
present in the discharges. This type of financial burden is
not typically placed on vehicle cleaning facilities which have
obtained individual permits from the agency.

However, the commission remains concerned with that portion
of the vehicle cleaning facilities which are self-service or coin-
operated and agrees with the commenters that it may be
difficult for these type of operations to sufficiently monitor waste
discharges. Other wastes not associated with vehicle washing
or wastewater for vehicle washing often get discharged at car
washes. For instance, pollutant sources such as transmission
fluids, oil, and radiator fluids may be dumped when there is
little chance of being caught at an unmanned vehicle cleaning
facility. As such, the commission has revised this rule to
exclude self-service or coin-operated facilities from obtaining
a registration to discharge waste under this subchapter. The
agency has determined that it should also consider additional
rulemaking related to these type discharges; however, more
information is needed before determining how best to regulate
self-service or coin-operated facilities, mobile vehicle cleaning
operations, cleaning of vehicles which may occur in parking
lots, and further consideration of the 5000 gallons per day
exemption. To clarify that these discharges are not subject to
any requirements under this rule, the commission has revised
§321.212(a)(1) and added subsection (e) to exclude mobile
vehicle cleaning operations and vehicle cleaning which may
occur in parking lots. A rulemaking team which includes
interested parties who operate vehicle cleaning businesses,
municipalities over 100,000 population and subject to NPDES
storm water permits, and others concerned with the nature of
pollutants found in these types of discharges will be formed
to address these discharges. The agency believes it is
progressive step to move forward now to adopt a modified
Subchapter L as a way to streamline the authorization process
that will likely benefit most entities immediately.

The Alliance commented on §321.219 of this title (relating
to Enforcement and Revocation) suggesting that the agency
needs to be able to require operations smaller than 5000
gallons per day to be subject to registration and compliance
with the standards under the rule. The commission responds
that §§321.212(a) and 321.219 have been modified to allow the
executive director to make a finding that either a registration or
permit is required under certain circumstances.
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The Alliance also commented that it is not clear where a
registrant would collect a sample under the subchapter. The
commenter believes a registrant will misinterpret where waters
in the state begin and where the point source discharge
commences. The commission responds that the rule does
not apply to non-point sources of runoff. The rule applies to
wastewater generated at motor vehicle cleaning facilities and
would not include discharges from the cleaning of a motor
vehicle that did not occur at a defined washing facility, for
instance a vehicle washed in a parking lot at an automobile
dealership. This would include a discharge at the point
following treatment where an effluent is discharged from the
wastewater treatment plant. This discharge point would be
prior to discharge into waters in the state. The agency
believes proposed §321.211 adequately specifies the definitions
of facility wastewater, motor vehicle cleaning facilities, and point
source discharge.

Citgo submitted a general comment on Subchapter M,
§321.231-321.240, stating it supports the rule as proposed,
believing it is a cost-effective approach to permitting that will
reduce government and industry costs.

TMOGA; Exxon; Diamond Shamrock; and Chevron each sub-
mitted general comments suggesting that §281.21 of this title
(relating to Draft Permit, Technical Summary, Fact Sheet, and
Compliance Summary) has not been met by the commission
since they were not aware of the agency preparing a fact sheet
which would describe the basis for our rulemaking and effluent
limitations. The commission disagrees that this regulation ap-
plies because the agency is not issuing a TPDES permit nor a
permit at all. The commission is proposing regulations through
established agency and state procedures. Nonetheless, the
agency does not object to describing the rationale used to de-
velop effluent limitations in Subchapter M, as presented in the
following paragraphs.

The commission has proposed Subchapter M to regulate by rule
the surface discharge of facility wastewater and contact storm
water from petroleum bulk stations and terminals. It is possible
to regulate these discharges by rule because pollutants in
these wastewaters are well-characterized. The agency already
regulates discharges of certain petroleum-fuel contaminated
wastewaters under Chapter 321, Subchapter H, and the effluent
limitations and monitoring frequencies for Subchapter M parallel
those of Subchapter H to a great extent.

Monitoring requirements for benzene, toluene, ethyl benzene
and xylene (BTEX) are included in the rule. These parameters
are regulated because they are common constituents of gaso-
line, other petroleum-based fuels, and refined petroleum prod-
ucts. They are more soluble in water than other constituents,
and are expected to be present in water which has come in
contact with refined petroleum products.

The effluent limitation for BTEX, 0.5 mg/l, is established to as-
sure effective treatment of petroleum contaminated wastewa-
ters. One of the more common technologies used for treatment
of these wastewaters is air stripping. Benzene, toluene, ethyl-
benzene and xylene are relatively less volatile and thus less
easily removed by air stripping than other constituents. The
limitation is based on the assumption of 95-99% removal of
BTEX at typical influent levels. When BTEX is discharged at or

below the level specified in the rule, it is highly probable that
more volatile constituents are also effectively treated.

A separate limitation, 0.05 mg/l, is established for benzene.
This is based on several factors. Certain constituents of
petroleum products are relatively insoluble in water, but are
soluble in benzene. If benzene is removed to the specified
level, it is probable that benzene-soluble constituents are also
removed. Although discharges from point sources permitted
by the agency are exempt from the definition of a hazardous
waste, the limitation which is being adopted also prevents the
discharge of wastewater of a quality that would otherwise be
equivalent in quality to a characteristically hazardous waste.
Of the four constituents, benzene, toluene, ethylbenzene, and
xylene; only benzene has criteria established in Chapter 307
of this title (relating to Texas Surface Water Quality Standards
(TSWQS)). The limitation for benzene is consistent with the
implementation of the TSWQS and protective of water quality
under typical discharge conditions.

Additional limitations are established for total petroleum hydro-
carbons (TPH), lead, and pH. Analysis for TPH provides an
assessment of low-end hydrocarbon extractables and volatile
compounds which are expected to be present in petroleum con-
taminated waters. The limitation, 15 mg/l, is readily achievable
with existing technology and is a typical permit requirement for
this type of facility. TPH analysis is preferred to oil and grease
analysis, as the low-end hydrocarbon extractable and volatile
compounds are expelled during oil and grease analysis and
are not quantified due to the nature of the laboratory procedure.
Effluent monitoring and limitations are required for lead only if
petroleum products containing lead are stored on-site. Lead is
regulated in the TSWQS and the limit in this rule, 0.25 mg/l, is
protective for acute aquatic toxicity. pH is regulated at levels
typical for water quality permits, 6-9 standard units. Monitoring
frequencies for all parameters are typical of requirements within
water quality permits for similar facilities.

Persons interested in the further information contained in this
rationale are referred to the several sources. The commission
promulgated regulations entitled 30 TAC Chapter 321, Sub-
chapter H (relating to Discharge to Surface Waters from Treat-
ment of Petroleum Substance Contaminated Water) and also
promulgated 30 TAC Chapter 307 (relating to Texas Surface
Water Quality Standards). The agency has published Imple-
mentation of Texas Natural Resource Conservation Commis-
sion Standards Via Permitting, August 23, 1995 (referred to as
agency Publication No. RG-194). The EPA published "Model
NPDES Permit for Discharges Resulting from the Cleanup of
Gasoline Released from Underground Storage Tanks" in June,
1985.

TMOGA, Diamond Shamrock, and Exxon also commented that
the proposed rule requires major capital investments and time
was needed for budgeting, designing, and installing wastewater
treatment systems. TMOGA, Diamond Shamrock, and Exxon
stated that the petroleum bulk stations and terminals (PBSTs)
operate 24 hours per day but are manned by only a few people.
The facilities discharge intermittently and of a small volume, and
that, unlike several types of industry, the PBSTs do not have
constant discharge processes.
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The agency responds that PBSTs under current requirements
must be authorized to discharge by both the EPA and the
commission. Such requirements result from the Clean Water
Act and Chapter 26 of the Texas Water Code, regardless
of whether discharges are small or intermittent. The rule
being proposed would allow an alternative to state authorization
by an individual permit. New facilities would be expected
to design and budget to meet effluent limitations just as
must be done for a permit. The commission rules allow
compliance with a water quality standard over a period of
time, up to three years in length, as specified in §307.2(f) of
this title (relating to Description of Standards). However, this
allowance is only granted during the processing of a permit
renewal or amendment of a permit when new or more stringent
water quality standards must be met by a permittee. The
commission does not support promulgating a statewide rule that
would allow discharges of waste that do not meet the quality
commensurate with achievable technology and that could pose
adverse impacts on water quality over a three-year period of
time. The agency acknowledges that today there may be un-
regulated discharges of wastewater occurring from PBSTs in
Texas, in part due to the industry’s anticipation of this rule;
however, it would be unfair to facilities which already have
permits to grant a three-year variance from effluent limitations
to those entities which would seek authorization under this
rule. These existing unregulated facilities have many options
for avoiding noncompliance with this rule. Where discharges
are intermittent or small, a management option could be to
avoid discharges completely. Some PBSTs could discharge
to POTWs thus being exempt from the rule. Neighboring PBST
facilities could pool costs and organize one treatment system
for multiple stations or terminals. The agency is also aware that
most of the PBST facilities have intermittent discharges which
may be manageable by mobile treatment units that can be used
by several facilities operated by the same company. PBST
facilities could reduce treatment needs or possibly eliminate
the need for treatment of wastewater through effective source
controls, including spill prevention practices, establishment of
best management practices to segregate storm water flows
or runoff from areas of a PBST facility where wastewater is
handled. Where a PBST facility shows good faith in efforts
to comply with this rule, but fails to meet the requirements of
the rule immediately, the agency has enforcement discretion
to consider the particular facts relative to the compliance
problems.

A primary option is treatment of waste. The treatment tech-
nology on which the rule is based is practical, available, and
provides a cost-effective option at achieving compliance. The
commission disagrees that PBSTs would need three years to
implement such systems, and believes such systems could be
installed now in a matter of months culminating in registration
after the effective date of this rule. However, the commission
is receptive to the arguments of the commenters that capital
expenditures, engineering, construction, and start-up of waste-
water treatment that would meet the limitations of this rule can-
not practically occur in a short period of time such as 90 days.
TMOGA has indicated that many PBSTs have not budgeted the
necessary capital needed to comply with the proposed rule. The
agency acknowledges that requiring existing facilities to register
within 90 days of the effective date of the rule may be too tight

of a time frame to place on the PBSTs. The commission has
modified §321.234(d) and (e) to allow up to 365 days for exist-
ing facilities to register under this rule. At time of issuance of
a certificate of registration, the agency will expect compliance
with the effluent limitations in the rule.

In general comments, TMOGA and Diamond Shamrock de-
scribed the effluent limitations in the rule as very stringent.
Compliance costs are described as requiring additional man-
power with significant sampling costs. Exxon characterized
sampling and monitoring requirements as unnecessary with sig-
nificant operating costs. As these comments are repeated in
specific comments on the rule, the commission’s response will
follow later in this preamble.

TMOGA and Diamond Shamrock indicated the rules exceed
federal requirements and requested that the rule be modified
to reflect federal requirements for discharge from bulk fuel ter-
minals. It is the agency’s understanding that EPA Region 6
established a general permit for PBSTs effective July 12, 1984.
Although the rule expired after five years, the authorization
was administratively continued, and still applies today. How-
ever, this rule is out-of-date relative to present day technology
and management practices. The general permit authorizes dis-
charges of process wastewater (including equipment cleaning
and vehicle maintenance sources) and storm water. Alterna-
tively, PBSTs with vehicle maintenance or equipment cleaning
activities must meet EPA storm water permitting requirements.
The commission believes the lack of a more stringent federal
general permit has little to do with state stringency and more to
do with resource constraints and similar factors that have pre-
vented EPA Region 6 attention to updating its general permit.

TMOGA, Exxon, and Diamond Shamrock commented on pro-
posed §321.231 and suggested that the definition of "contact
stormwater" be modified to include stormwater which comes
into contact with petroleum fuels. The commission agrees and
has modified the definition. The same commenters suggested
that the definition of "facility wastewater" be modified to be
more inclusive of all wastewater at PBSTs. The agency agrees
and has deleted the word "condensed" and made other mi-
nor changes to the definition that are in agreement with the
comments. The same commenters suggested the definition of
"treated facility wastewater" be modified to show that treatment
must meet the effluent limitations of this chapter rather than
compliance with Chapter 307 of this title (relating to Texas Sur-
face Water Quality Standards). The commission agrees and
has modified the definition in a manner similar to what was re-
quested. In modifying the definition, the agency notes that it
may still deny a registration due to special consideration of wa-
ter quality, as described in proposed §321.235(h).

TMOGA, Exxon, and Diamond Shamrock suggested that the
applicability of the rule be changed to clarify in proposed
§321.232(a) that facility wastewater is allowed to be discharged
without treatment so long as it achieves the effluent limitations
of the rule. The agency agrees and has modified §321.232(a)
to reflect this change.

TMOGA, Diamond Shamrock, and Exxon have suggested that
an advance copy of the registration form be submitted for
industry review. The agency responds that the content of the
registration form is not considered a part of this rule; however,
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the agency has no objection to sharing this form with industry
representatives, and has provided copies for review and will
incorporate the comments we have received.

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
that proposed §321.234 be revised to include a three-year
period of compliance to allow time for budgeting, designing, and
installation of wastewater treatment systems. The commenters
specified that typical expenditures could be on the order of
$200,00 to $500,000 per site. The commenters state they
believe air permits would also be necessary, presumably for
wastewater treatment equipment that may have emissions.

The commission addressed this comment in the response to
general comments. Additionally, the agency responds that
Standard Exemption No. 61 or standard permits would apply
in many situations addressing air permitting requirements for
air stripping. If a site-specific air permit were required, the
normal agency turn around time is less than 180 days to get an
air permit. The proposed 365-day existing facility registration
deadline should be sufficient time to allow for this contingency.

TMOGA, Diamond Shamrock, and Exxon suggested that the
notice procedures in proposed §321.234 are not preferred over
the notice procedures proposed by the commission in the Texas
Register on August 19, 1994, in an earlier version of the rule
which was withdrawn from consideration. The commenters
suggest the earlier process would be less expensive since it
relied upon agency publication of notice in the Texas Register
instead of the proposed procedure where the applicant is
responsible for local newspaper notice. The commenters also
contend that public notice of these rules is sufficient notice
and that notice of each site’s registration is not necessary.
Chevron commented in a similar manner, although there was no
suggestion that the agency revert to the commission’s August
19, 1994 proposal relating to notice.

The agency responds that discussions on this issue, with
representatives of TMOGA, Diamond Shamrock, and Exxon
in a meeting in 1995, which resulted in modifications to the
draft rule that eliminated any notice for those entities that were
in existence on January 5, 1996, as specified in proposed
§321.234(d). In response to these comments and other
comments on the proposed Subchapter L rules, the commission
stated earlier in this response to comments that the period for
existing facility registration has been revised from 90 days after
the effective date of the rule to 365 days after the effective date
of the rule. Therefore, no notice costs to the existing facilities
will result if registration occurs within 365 days after the effective
date of the rule.

The commission also responds that it concurs with the com-
menters that the agency is not required under the Texas Wa-
ter Code, §26.040 to provide public notice of the new facilities
registering under this rule. The agency acknowledges these
requirements are more strict than federal requirements for au-
thorizations under general permits. Nonetheless, the commis-
sion has elected to provide for public participation in a manner
that is as simple as possible. The commission finds that this
notice process will be cost-effective compared to notice of indi-
vidual permits which entails two mailed notices, one newspaper
notice provided at the applicant’s cost, and the opportunity for
contested case hearings with associated costs.

TMOGA, Diamond Shamrock, and Exxon suggested a change
to state in proposed §321.235(a) that facility wastewater may be
discharged as well as treated facility wastewater. As a result,
the commission has modified the subsection in a manner which
corresponds to the suggestion.

TMOGA, Diamond Shamrock, and Exxon suggested a change
to proposed §321.235(b) that treatment is not required unless
necessary to meet the effluent limitations of this rule. The
commission agrees with the suggestion and has modified the
rule at §321.235 and also at §321.154(a).

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
that the agency delete the requirement for total petroleum
hydrocarbon (TPH) monitoring because the test is only good
for screening but not for characterization of wastewater. The
commenters suggest BTEX and benzene monitoring is sufficient
characterization. TMOGA, Diamond Shamrock, and Exxon also
suggested that the agency not require testing for lead since this
element is not present in most petroleum fuels. Additionally,
Chevron suggested that as an alternative to TPH, the PBSTs
monitor Oil and Grease as a parameter.

The rationale for utilization of TPH and not Oil and Grease is
described in the commission response to general comments.
Also, the agency would expect TPH to quantify semi-volatile
hydrocarbons present in wastewater, which would not be
quantified in a BTEX or benzene test which is a measure
of key volatile organic compounds. At this time, the agency
specifies TPH monitoring in individual permits issued by the
agency using this same rationale. The commission believes
this practice is important to ensure that negative water quality
impacts from these hydrocarbon compounds do not occur as a
result of this rule. In response to the comments relating to lead,
the agency points out that proposed §321.236(c) suspends the
necessity of lead monitoring when it is not contained in products
handled at particular PBSTs. The commission modifications to
§321.235(b), as described earlier in this response to comments
also clarifies the agency position.

TMOGA and Exxon asked for clarification on the meaning
of proposed §321.235(e). The commission responds that all
discharges to surface water are required by law to meet water
quality standards, including the requirement that discharges
must not be acutely toxic to aquatic life. A statewide rule need
not impose whole effluent toxicity (WET) testing on PBSTs when
the agency can identify particular chemical parameters which
when controlled with effluent limitations will largely eliminate
the need for WET testing. The executive director may impose
additional requirements on a specific PBST discharge per
§321.235(h) should the agency find that the requirements for
monitoring in accordance with §321.236 are inadequate.

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
that proposed §321.235(f) be modified to allow notification in
48 hours instead of the proposed 24 hours when a PBST has
discharged pollutants that may endanger human health, safety,
or the environment. The commission disagrees, as causing en-
dangerment is a serious noncompliance needing more imme-
diate response from a responsible party. This protocol is con-
sistent with commission requirements in permits and consistent
with the Texas Water Code, §26.039(b). TMOGA and Diamond
Shamrock ask for clarification on what the agency would char-
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acterize as endangerment. The commission responds that it
has not defined the term in its regulations, but can offer exam-
ples that may qualify as endangerment. For instance, endan-
germent could include a disaster; a discharge which threatens
a water supply source, or causes potential or actual damage
to a natural resource such as a fish kill; or a noncompliance
which in the judgement of the discharger would alarm the gen-
eral public. The agency believes these notifications are some-
times value judgements made by dischargers after review of
the requirement in the rule and then implemented by company
procedures aimed at guiding company employees. The com-
mission believes many PBSTs can easily implement this rule,
since the endangerment language in the referenced statute has
been implemented for years as part of agency spill contingency
guidance.

The same commenters suggested that noncompliances which
do not endanger human health, safety, or the environment be
allowed to be submitted in writing within ten days, instead of
the proposed five days. The commission disagrees since the
requirement would be inconsistent with other response times
specified in permits regulating waste discharges. The agency
also disagrees with the comment that this would better enable
unmanned facilities to meet the rule requirements and notes
that proposed §321.235(f) specifies such information must be
reported only after becoming aware of the noncompliance. If a
noncompliance was not initially discovered due to personnel not
being present, the registrant is not subject to this requirement
until the point in time the noncompliance was actually discov-
ered. The commission believes the requirement of five days to
be reasonable.

The same commenters suggested that noncompliance notifica-
tion for effluent violations be established when the discharge
exceeds 80% of the limitation, instead of the proposed 40%
exceedance. The commenters suggest this is excessive pa-
perwork for PBST dischargers to submit and for the agency
to review. The commenters also specify that this requirement
is not present in other authorizations by rule, so why in this
rule? The commission disagrees with the commenters. The
Enforcement Division of the agency is responsible for evalu-
ating significant noncompliances and when such violations are
discovered, the Texas Water Code, §5.117 mandates a formal
enforcement response. It is the long-established policy of the
agency to judge significant noncompliances as those exceeding
40%. Therefore, the commission has determined it should not
set up a deviation for PBST discharge violations inconsistent
with its enforcement program. The agency believes the way
to reduce this paperwork burden is not by eliminating the re-
porting requirement, but to instead achieve compliance with the
rule’s effluent limitations. The commission also responds that
the noncompliance notification requirements proposed are the
same as those in the other three subchapters which are part of
this rule. Further, the requirement is consistent with that speci-
fied in all waste discharge permits issued pursuant to Chapter
26 of the Texas Water Code. The specific requirement is not
found in other authorizations by rule issued by this agency in
the past. The commission believes this inconsistency should
be remedied not by eliminating the requirement from §321.236,
but by updating the older rules. Consistency results in lessening
the burden on all regulated persons as well as greatly assisting

the agency enforcement personnel and field investigators who
must interpret state regulations across the state.

TMOGA, Diamond Shamrock, and Exxon suggested a change
in proposed §321.236 that treatment not be required unless
necessary to meet the effluent limitations of this rule. The
commission agrees with the suggestion and has modified the
rule.

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
a change in proposed §321.236 to reduce the frequency of mon-
itoring from once per week to once per three months. The com-
menters indicated the relief is warranted since the discharges
would be small in volume and stated in the comments that it
would not be unusual for PBSTs to go months without discharg-
ing at all. The commenters stated the cost could be $10,000
annually for any one discharge point when procuring company
employees for the sampling effort. In general comments and in
several other comments, it has been indicated that it would be
burdensome to monitor PBST discharges since personnel need
training or that the facilities are unmanned at times.

In response, the commission points out that the proposed
rule clearly specifies that no sampling is necessary when no
discharge is occurring. Therefore, based on the comments, it
would be unusual for a PBST to sample more often than during
those few instances in a given year when a discharge occurs.
In response to similar comments received on the withdrawn
rule in 1994, the agency did remove significant monitoring
requirements, associated with non-contact storm water and
for lead when it is not present at a PBST. The commission
sees no way to avoid the need for compliance monitoring of
discharges by parties responsible for ensuring that discharge
standards under the rule are met. The agency agrees with the
commenters that some level of personnel need to be trained or
hired to monitor treatment or discharge quality. However, the
commission believes it has a responsibility to ensure discharges
of wastewater are controlled in the state systems.

The commission remains confident that the sampling and moni-
toring frequency will not prove burdensome on the industry, con-
sidering the intermittent nature of PBST discharges. Nonethe-
less, the agency believes it could reduce monitoring frequency
for those PBSTs that establish a record of compliance with the
rule over a period of time after registration. The commission
has revised §321.236 to add a footnote (3) to Figure 1: 30
TAC §321.236 which will allow a PBST to request a reduction
in monitoring frequency from once per week to once per two
weeks, after two years of demonstrated compliance with the
standards. Two years was chosen because many of the PB-
STs are expected to have significant variability in wastestreams
needing treatment. Two years will require the establishment of
a sound compliance record that would culminate in the moni-
toring frequency reduction that could reduce monitoring costs
by one-half.

TMOGA, Diamond Shamrock, and Exxon suggested that the
requirement to estimate flow on a daily basis be deleted from
the rule and replaced with a requirement that during a given
monitoring period, no discharge be documented. The com-
mission responds that documenting a no discharge condition
as suggested is, in fact, monitoring flow. On those apparently
rare instances when discharges occur, the operator would esti-
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mate the volume of the discharge. For those discharges which
occur regularly, a PBST should give thought to establishing a
discharge weir for instantaneous measurement or using one of
many common mechanisms for estimating discharge flow. On
monitoring forms submitted quarterly, the agency will ask for a
summary of the data, namely the number of discharge days in
each month, the average flow which discharged on those days,
and the maximum flow which occurred in a given month.

TMOGA, Diamond Shamrock, and Exxon suggested that the
requirement to monitor the quality of discharge exclude dis-
charges on holidays and discharges outside of normal business
hours. The commission disagrees as the purpose of monitoring
is to establish the quality of waste that is disposed of in surface
waters, regardless of the time of day.

TMOGA, Diamond Shamrock, and Exxon suggested that the
effluent limitations be made significantly less stringent for
benzene and BTEX. The commenters suggest raising the
benzene limitation from 0.05 milligrams per liter to 0.5 and that
the BTEX limitation be raised from 0.5 milligrams per liter to
2.2. These limits are characterized as the ones most commonly
seen in discharge permits. The commission responds that it
has included the rationale for the effluent limitations earlier in
its response to general comments.

TMOGA, Exxon, and Diamond Shamrock commented on pro-
posed §321.237(b) with a request for changes corresponding to
the proposed changes to §321.236. The commission disagrees
as specified in earlier comments.

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
that the requirement for retention of records related to solids dis-
posal for five years be changed to three years, to be consistent
with state industrial solid waste requirements. The commis-
sion agrees with the request and has made this change in pro-
posed §321.156(c), §321.217(c), §321.237(c), and §321.256(f).
These changes will make the requirements of record keeping
consistent in all four subchapters of these rules.

TMOGA, Diamond Shamrock, Chevron, and Exxon suggested
that proposed §321.240 be modified to make annual fees on
inactive facilities zero instead of the proposed $250. The
commenters view the fees as excessive with little associated
costs to the agency . The commission responds that the agency
has already addressed the fee issue in the proposal preamble.
The commission points out that the proposed fee structure will
not pay for all permitting, enforcement, and field surveillance
activities needed by the agency to implement this rule. The
program would be even less self-supported if inactive fees are
zero. In addition, a facility may cancel its registration as an
option to paying the annual assessment.

HCPCD commented on proposed §321.255 and suggested a
provision be added to ensure that ponds are protected from
inundation from a 10-year, 24-hour flood. The commission
agrees that this type of protection is a suitable and important
design consideration and has modified §321.255 to add a new
subsection (f).

The commission has made several changes to the four sub-
chapters to add consistency and clarity. These changes in-
clude adding a definition for a common acronym "mg/l"; clari-
fying definitions of registrant in Subchapters J, L, and M; up-

dating the names of the organizational units of the agency;
making §321.157 consistent with the restrictions sections of
the other subchapters; and clarifying the noncompliance no-
tification requirements relating to samples significantly above
the effluent limitations. For consistency with the other sub-
chapters, §321.211 and §321.212 were switched in order. A
definition of "new facility" has been added to §321.231 to be
consistent with the other subchapters. Section 321.257(c) was
moved to §321.253(g). To streamline the rules under the com-
mission’s regulatory reform process sections relating to motion
for reconsideration were deleted and replaced with a cross ref-
erence to Chapter 50, subchapter C of this title in §§321.152(a),
321.212(a), 321.232(a), and 321.253(a).

The commission has clarified §321.239 to allow the executive
director to make a finding that a registration is required under
certain circumstances where an unregistered small PBST is
non-compliant. The commission has opted under enforcement
actions to require operations at small PBSTs to be subject to
registration and comply with the standards under the rule, rather
than automatically requiring these entities to obtain an individual
permit if found to be non-compliant.

The commission has modified §321.253(a)(1) in Subchap-
ter N: Handling of Wastes from Commercial Facilities En-
gaged in Livestock Trailer Cleaning to eliminate a conflict with
§321.253(e). This change clarifies that a livestock trailer clean-
ing facility that is a component of a feedlot or concentrated ani-
mal feeding operation regulated under other parts of this chap-
ter or under Chapter 305 of this title (related to Consolidated
Permits) is not considered to be a commercial facility subject
to Subchapter N. The commission has modified §321.254(f) to
allow 180 days for existing facilities to become registered. This
increase from 90 days should allow adequate time for public
notice that registrations is required.

The commission has prepared a Takings Impact Assessment
for this rule pursuant to Texas Government Code, §2007.043.
The specific purpose of the proposed rule is to streamline the
current permitting process by controlling certain activities by
rule, thereby eliminating the need for a commission permit for
specific wastewater discharge and waste handling activities.
Promulgation and enforcement of these rules will not create
a burden on private real property that is the subject of the
regulation.

Subchapter J. Discharges to Surface Waters From
Ready-Mixed Concrete Plants and/or Concrete
Plants or Associated Facilities
§§321.151-321.159

The new sections are adopted under the Texas Water Code
(Vernon 1992), §5.102, which provides the commission with
general powers to carry out duties under the Texas Water Code
and §5.103, which provides the commission with the authority
to adopt any rules necessary to carry out the powers and duties
under the provisions of the Texas Water Code and other laws of
this state. Additionally, these sections are adopted pursuant to
the Texas Water Code (Vernon 1992), §26.040, which provides
the commission with the authority to regulate certain waste
discharges by rule and set the requirements and conditions of
the discharges of waste.
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§321.151. Definitions.

The following words and terms used in this subchapter shall have the
following meanings unless the context clearly indicates otherwise.

Associated Facilities - Facilities associated with ready-mixed concrete
plants or concrete products plants and establishments where mainte-
nance and washing of ready-mix vehicles (both interior and exterior)
or equipment occurs.

Concrete Products Plants - Facilities primarily engaged in manufac-
turing concrete products as classified per Standard Industrial Classi-
fication (SIC) code 3272, and facilities primarily engaged in manu-
facturing concrete building blocks and bricks from a combination of
cement and aggregate as per SIC code 3271.

Contact Storm water - Storm water which comes in contact with any
raw material, product, by-product, co-product, intermediate, or waste
material.

Domestic Sewage - Waterborne human (animal) waste and waste
from domestic activities, such as washing, bathing, and food prepa-
ration.

Existing Facilities - Ready-mixed concrete plants, concrete products
plants and associated facilities in active operation, including the
discharge of facility wastewater, prior to January 5, 1996.

Facility Wastewater - Any wastewater which is generated at ready-
mixed concrete plants, concrete products plants, or associated facili-
ties authorized by this rule, but not including domestic sewage.

Grab Sample - An individual sample collected in less than 15 minutes.

MGD - Million gallons per day.

Mg/l - Milligrams per liter.

New Facilities - Ready-mixed concrete plants, concrete products
plants and associated facilities not defined in this section as existing
facilities.

Point Source Discharge - A discharge from any discernible, confined
and discrete conveyance, including, but not limited to, any pipe, ditch,
channel, tunnel, conduit or discrete fissure.

Publicly Owned Treatment Works or "POTW" - A treatment works
owned by a state or municipality, which includes any device or
system used in the storage, treatment, recycling, and reclamation
of municipal sewage or industrial wastes of a liquid nature. This
definition includes sewers, pipes or other conveyances only if they
convey wastewater to a POTW providing treatment. This term also
means the municipality which has jurisdiction over indirect discharges
to and discharges from such a treatment works.

Registrant - An individual or entity authorized by the executive
director to discharge facility wastewater and contact storm water from
ready-mixed concrete plants, concrete products plants, or associated
facilities under the terms and requirements of this subchapter.

Ready-Mixed Concrete Plants - Facilities, including temporary con-
crete batch plants, primarily engaged in mixing and delivering ready-
mixed concrete as classified per Standard Industrial Classification
code (SIC) 3273.

Storm water - Storm water runoff, snow melt runoff, surface runoff,
and drainage.

Temporary Concrete Batch Plants - Ready-mixed concrete plants
temporarily located to be in proximity to a particular customer or
construction site.

§321.152. Purpose and Applicability.

(a) The purpose of this subchapter is to regulate by rule
discharges of facility wastewater and contact storm water to surface
water in the state from ready-mixed concrete or concrete products
plants and their associated facilities under the terms and requirements
of this subchapter. Certificates of registration issued under this
subchapter are subject to Chapter 50, Subcvhapter C of this title
(relating to Action by Executive Director).

(b) Discharges are allowable under this subchapter only by
registrants of those facilities which have a certificate of registration
issued by the executive director under §321.153 of this title (relating
to Certificate of Registration), §321.154 of this title (relating to
General Requirements for Discharge) and §321.155 of this title
(relating to Specific Requirements for Discharge).

(1) For new facilities, a certificate of registration issued
by the executive director under §321.153 of this title, §321.154 of this
title, and §321.155 of this title shall be obtained prior to discharge of
wastewater from the subject facility.

(2) Existing facilities currently operating under a valid
agency wastewater discharge permit may apply for registration of
these operations prior to the expiration date of the permit. Upon
issuance of the final registration, the executive director shall void the
permit.

(3) An existing facility that does not hold a valid agency
wastewater discharge permit must submit an application for registra-
tion or an application for a permit within 365 days after the date this
rule takes effect.

(c) If the executive director denies a registration application
under this subchapter, the facility must obtain a permit pursuant to
the Texas Water Code, Chapter 26.

(d) Facilities which do not meet the requirements of §321.154
and §321.155, of this title and do not discharge or transport facility
wastewater to a publicly owned treatment works (POTW) which has
a wastewater discharge permit issued by the executive director must
apply for an emergency order, temporary order, or permit as provided
by Chapter 305, Subchapter B, of this title (relating to Consolidated
Permits) for the discharge of wastewater into or adjacent to water in
the state.

§321.153. Certificate of Registration and Public Notice.

(a) An applicant must apply for registration on a form
approved by the agency. A completed application shall be submitted
to the agency’s Wastewater Permits Section (MC 148). Before
issuing a certificate of registration, the executive director will review
the application to determine whether the facility operations meet
the requirements of §321.154 of this title (relating to General
Requirements for Discharge) and §321.155 of this title (relating to
Specific Requirements for Discharge).

(b) The executive director may take action on an application
to issue a certificate of registration, provided:

(1) At least 30 days prior to approving an application and
issuing the certificate of registration, notice of the application has
been provided by the applicant, at the applicant’s cost:
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(A) in a newspaper regularly published and generally
circulated within the county and area wherein the proposed facility
and discharge is to be located;

(B) in writing by certified mail (return receipt re-
quested) to the county judge of the county in which the facility is
to be located and also when the facility is to be located within the
jurisdictional boundaries of a city or town, to the mayor of that city
or town; and

(C) the notices of application are provided in a format
approved by the commission and shall fairly set forth the substance of
the application and proposed action, including but not limited to, the
general location of any point of discharge, the method of obtaining
additional information about the application, and the method for
submitting comment, on the application.

(2) With any application for a registration, submitted
pursuant to this subchapter, the applicant shall also provide proof to
the executive director that public notice was provided in accordance
with paragraph (1) of this subsection. The proof shall be provided
within 14 days of obtaining the following information, which shall
consist of:

(A) a signed affidavit from the publisher acknowledg-
ing that the notice was published, indicating the date of publication,
and providing a copy of the newspaper clipping; and

(B) a sworn statement from the applicant that written
notice was mailed to the appropriate entities, identified in this
subsection, along with a copy(s) of the return receipt acknowledgment
from the U.S. Postal Service.

(3) The application, including the material required by
paragraph (2) of this subsection, shall be mailed to the agency’s
Wastewater Permits Section (MC 148). The application shall undergo
review by the executive director following the determination that
notice requirements of this section are met.

(4) Any pertinent comments received by the executive
director prior to the end of the 30-day period, after all the notices
have been provided, will be considered as a part of any decision of
approval, denial, or modification of a request for registration from
an applicant. The executive director shall mail notice of the final
decision to the applicant and to any other person who submitted
comments on the application.

(c) The public notice provisions of this section do not apply
to a facility which is operating under an agency wastewater discharge
permit if the facility applies for registration prior to the expiration date
of the permit.

(d) Public notice provisions of this section do not apply to an
existing facility which is not operating under an agency wastewater
discharge permit if an application for registration is received by the
executive director within 365 days after the date this rule takes effect.

§321.154. General Requirements for Discharge.

(a) Only contact storm water, facility wastewater, and treated
facility wastewater which meet the requirements of this subchapter
can be discharged into water in the state.

(b) Facility wastewater and contact storm water shall be
treated as required to conform to effluent discharge requirements,
including a reduction of total suspended solids, oil and grease, and
other possible pollutants and, if necessary, adjustment of pH.

(c) This rule does not authorize the discharge of domestic
sewage into water in the state. All domestic sewage shall be either
routed to an authorized and adequately designed septic tank/drain
field system, POTW, transported to an approved off-site disposal
facility, or disposed of in accordance with an approved agency order
or permit.

(d) Sludge and solid waste, including tank and truck cleaning
and contaminated solids for disposal, shall be disposed of in
accordance with Chapter 361 of the Texas Health and Safety Code.

(e) The discharge shall not cause any nuisance conditions.

(f) The facility shall take all steps necessary to prevent any
adverse effects upon human health or safety, or to the environment.
Any facility authorized under this subchapter shall comply with the
following:

(1) The registrant shall report any noncompliance (includ-
ing any unauthorized discharges or overflows) with the requirements
of this subchapter which may endanger human health or safety or the
environment. Report of such information shall be provided orally to
the agency’s regional office within 24 hours of becoming aware of
the noncompliance. A written submission of such information shall
also be provided to the agency’s regional office and to the agency’s
Water Section, Enforcement Division (MC 149), within five working
days of becoming aware of the noncompliance. The written submis-
sion shall contain a description of the noncompliance and its cause;
the potential danger to human health or safety, or the environment;
the period of noncompliance, including exact dates and times; if the
noncompliance has not been corrected, the anticipated time it is ex-
pected to continue; and, steps taken or planned to reduce, eliminate,
and prevent recurrence of the noncompliance, and to mitigate its ad-
verse effects.

(2) Any noncompliance which is greater than 40% of the
authorized effluent limitations as expressed in §321.155(a) of this title
(relating to Specific Requirements for Discharge) shall be reported in
writing to the agency’s regional office and to the agency’s Water
Section, Enforcement Division (MC 149) within five working days
of becoming aware of the condition.

(g) The registrant must notify the executive director, in
writing, of any change in control or ownership of facilities, or
any expansion of facilities authorized under this subchapter. The
applicant must send the notification to the agency’s Wastewater
Permits Section (MC 148).

(h) The executive director may deny an application for
registration on the following grounds: the potential or actual adverse
impact or close proximity to a public park, school, recreational
area, spring, water supply well, surface water supply intake, water
treatment plant intake, potable water storage facility or sewage
treatment plant. In making such determination, the executive director
may also consider other factors, as necessary to carry out its powers
and duties under the Texas Water Code and other laws of the state.

(i) The discharge shall not be acutely toxic to aquatic life,
as described in Chapter 307 of this title (relating to Texas Surface
Water Quality Standards).

§321.155. Specific Requirements for Discharge.

(a) Facilities regulated under this rule are authorized to
discharge treated facility wastewater and contact storm water in
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accordance with the following maximum limitations and monitoring
requirements:
Figure: 30 TAC §321.155(a)

(b) The pH of the discharge shall not be less than 6.0 nor
greater than 9.0 standard units and shall be monitored once per month
by grab sample.

(c) There shall be no discharge of floating solids or visible
foam in other than trace amounts, and no discharge of visible oil.

(d) All discharges from ready-mixed concrete plants and/or
concrete products plants or associated facilities shall comply with
§319.22 of this title (relating to Quality Levels-Inland Waters) or
shall comply with §319.23 of this title (relating to Quality Levels-
Tidal Waters).

§321.156. Sampling, Reporting, and Recordkeeping.

(a) Unless otherwise specified in this rule, sampling and
laboratory test methods shall comply with procedures specified in
§319.11 of this title (relating to Sampling and Laboratory Testing
Methods).

(b) Results of monitoring of each constituent specified in
§321.155 of this title (relating to Specific Requirements for Dis-
charge) shall be reported by the registrant to the executive director
on the Ready-Mixed Concrete Plants and Concrete Products Report
form approved by the executive director. Monitoring results shall be
reported to the executive director in accordance with the following
schedule.
Figure: 30 TAC §321.156(b)

(c) The registrant shall maintain results of monitoring of each
constituent specified in §321.155 of this title (relating to Specific
Requirements for Discharge) or the equivalent information shall be
maintained for a minimum of three years and shall make these
results readily available for review upon request. The registrant
authorized under the terms of this subchapter shall maintain records
of the process control, maintenance activities, and solids disposal
to include at a minimum: volume and dates on which solids were
removed, identity of any transporter, location and identity of any
solids disposal site, and method of final disposal. This information
shall be maintained for a minimum of three years and shall be readily
available for review upon request.

§321.157. Restrictions.

(a) This rule does not convey property rights or grant any
exclusive privilege.

(b) Separate authorizations may be required by the executive
director, municipalities, or other agencies for discharges to publicly
owned treatment works, domestic sewage plants, storm water sew-
ers, or for air emissions.

(c) Any discharge of wastewater at a site other than the
registered site or the POTW site is prohibited. Nothing in this rule
shall be construed to authorize any injury to persons or property, or
an invasion of other property rights, or any infringement of state or
local law or regulations.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609547

Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: July 26, 1996
Proposal publication date: January 5, 1996
For further information, please call: (512) 239-4640

Subchapter L. Discharge to Surface Waters From
Motor Vehicles Cleaning Facilities
30 TAC §§321.211-321.220

The new sections are adopted under the authority of the Texas
Water Code, §§5.103, 5.105 and 5.120, which provide the
commission with the authority to promulgate rules as necessary
to carry out its powers and duties under the Texas Water Code
and other laws of the state and to establish and approve all
general policies of the commission.

§321.211 Definitions.

The following words and terms used in this subchapter shall have the
following meanings unless the context clearly indicates otherwise:

Domestic Sewage - Waterborne human (animal) waste and waste
from domestic activities, such as washing, bathing, and food prepa-
ration.

Existing Facilities - Motor vehicles cleaning facilities in active
operation, including the discharge of facility wastewater, prior to
January 5, 1996.

Facility Wastewater - Wastewater generated at motor vehicle cleaning
facilities as a result of washing the exterior of motor vehicles and
specifically excluding domestic sewage.

Grab Sample - An individual sample collected in less than 15 minutes.

MGD- Million gallons per day.

Mg/l - Milligrams per liter.

Motor Vehicles Cleaning Facilities - Facilities engaged in washing,
waxing, and polishing motor vehicles, or in furnishing facilities for
the self-service washing of motor vehicles.

New Facilities - Motor vehicles cleaning facilities not defined in this
section as existing facilities.

Point Source Discharge - A discharge from any discernible, confined
and discrete conveyance, including, but not limited to, any pipe, ditch,
channel, tunnel, conduit or discrete fissure.

Publicly Owned Treatment Works or "POTW"- A treatment works
owned by a state or municipality, which includes any device or
system used in the storage, treatment, recycling, and reclamation
of municipal sewage or industrial wastes of a liquid nature. This
definition includes sewers, pipes or other conveyances only if they
convey wastewater to a POTW providing treatment. This term also
means the municipality which has jurisdiction over indirect discharges
to and discharges from such a treatment works.

Registrant - An individual or entity authorized by the executive
director to discharge facility wastewater from facilities associated
with motor vehicle cleaning under the terms and requirements of this
subchapter.

§321.212. Purpose and Applicability.
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(a) The purpose of this subchapter is to regulate by rule the
surface discharge to water in the state of facility wastewater from
motor vehicles cleaning facilities in accordance with the effluent
limitations, monitoring requirements, and other conditions set forth
herein. Certificates of registration issued under this subchapter are
subject to Chapter 50, Subchapter C of this title (relating to Action
by Executive Director. Except as provided by §321.219 of this title
(relating to Enforcement and Revocation) and except as provided by
subsection (e) of this section, this rule regulates the following type
of facilities which in a given month discharge, on average, more than
5,000 gallons per day of operation:

(1) Establishments primarily engaged in washing, waxing,
and polishing motor vehicles. These type of facilities are classified
as Standard Industrial Classification code 7542.

(2) Companies, governmental entities, taxi companies,
parcel delivery companies, or similar entities that have their own
motor vehicle cleaning facilities.

(3) This subchapter only applies to the discharge of
wastewater generated from washing the exterior of vehicles.

(4) This subchapter does not apply to establishments,
companies, or entities engaged in motor vehicle washing when the
vehicles being washed are used for any of the following:

(A) transportation of municipal or industrial solid
waste, including hazardous waste;

(B) transportation of hazardous materials or vehicles
subject to placarding or labeling because of such transportation;

(C) exploration, production, or development of oil,
natural gas, or geothermal resources.

(5) This subchapter does not apply to establishments,
companies, or entities engaged in motor vehicle washing when the
vehicles being washed consist of the following types:

(A) semi-tractor trailer vehicles or similar carriers
involved in transportation activities described in paragraph (4)(A)
and (B) of this subsection.

(B) vehicles, trucks, or other equipment involved in
transportation which, in the judgement of the executive director, has
the potential to release toxic substances when the equipment’s exterior
is washed.

(b) Discharges are allowable under this subchapter only by
those registrants of facilities which have a certificate of registration
issued by the executive director under §321.213 of this title (relating
to Certificate of Registration), §321.215 of this title (relating to Gen-
eral Requirements for Discharge) and §321.216 of this title (relating
to Specific Requirements for Discharge). For new facilities, a certifi-
cate of registration issued by the executive director under §§321.213,
321.215, and 321.216 of this title shall be obtained prior to discharge
of wastewater from the subject facility.

(c) Facilities which do not meet the requirements of §321.215
and §321.216, of this title and do not discharge or transport facility
wastewater to a POTW which has a wastewater discharge permit
issued by the agency must apply for an emergency order, temporary
order, or permit as provided by Chapter 305, Subchapter B, of this
title (relating to Consolidated Permits) for the discharge of wastewater
into or adjacent to water in the state.

(d) If the executive director denies a registration application
under this subchapter, the facility must obtain a permit pursuant to
the Texas Water Code, Chapter 26.

(e) No motor vehicle cleaning facility may obtain registration
under this subchapter, if it is located within the service area of
a POTW or within a similar service area which provides for the
collection and disposal of wastewater. No self-service or coin-
operated motor vehicle cleaning facility may obtain registration
under this chapter. Such facilities must either discharge facility
wastewater into the POTW, obtain authorization by individual permit
issued pursuant to Chapter 305 of this title (relating to Consolidated
Permits), or otherwise dispose of wastewater in a manner which
complies with commission regulations.

§321.213. Certificate of Registration and Public Notice.
(a) An applicant must apply for registration on a form

approved by the executive director. A completed application shall
be submitted to the agency’s Wastewater Permits Section (MC 148).
An existing facility that does not hold a valid agency wastewater
discharge permit must submit an application for registration or an
application for a permit within 365 days after the date this rule
takes effect. Before issuing a certificate of registration, the executive
director will review the application to determine whether the facility
operations meet the requirements of §321.215 of this title (relating
to General Requirements for Discharge) and §321.216 of this title
(relating to Specific Requirements for Discharge).

(b) The executive director may take action on an application
to issue a certificate of registration, provided:

(1) At least 30 days prior to approving an application and
issuing the certificate of registration, notice of the application has
been provided by the applicant, at the applicant’s cost:

(A) in a newspaper regularly published and generally
circulated within the county and area wherein the proposed facility
and discharge is to be located;

(B) in writing by certified mail (return receipt re-
quested) to the county judge of the county in which the facility is
to be located and also when the facility is to be located within the
jurisdictional boundaries of a city or town, to the mayor of that city
or town; and

(C) the notices of application are provided in a format
approved by the commission and shall fairly set forth the substance of
the application and proposed action, including but not limited to, the
general location of any point of discharge, the method of obtaining
additional information about the application, and the method for
submitting comment on the application.

(2) With any application for a registration, submitted
pursuant to this subchapter, the applicant shall also provide proof to
the executive director that public notice was provided in accordance
with paragraph (1) of this subsection. The proof shall be provided
within 14 days of obtaining the following information, which shall
consist of:

(A) a signed affidavit from the publisher acknowledg-
ing that the notice was published, indicating the date of publication,
and providing a copy of the newspaper clipping; and

(B) a sworn statement from the applicant that written
notice was mailed to the appropriate entities, identified in this
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subsection, along with a copy(s) of the return receipt acknowledgment
from the U.S. Postal Service.

(3) The application, including the material required by
paragraph (2) of this subsection, shall be mailed to the agency’s
Wastewater Permits Section (MC 148). The application shall undergo
review by the executive director following the determination that
notice requirements of this section are met.

(4) Any pertinent comments received by the executive
director prior to the end of the 30-day period, after all the notices
have been provided, will be considered as a part of any decision of
approval, denial, or modification of a request for registration from
an applicant. The executive director shall mail notice of the final
decision to the applicant and to any other person who submitted
comments on the application.

(c) The public notice provisions of this section do not apply
to an existing facility which is operating under an existing agency
wastewater discharge permit if the facility applies for registration
prior to the expiration date of the permit.

(d) An existing facility which does not hold a valid agency
wastewater discharge permit must submit an application for registra-
tion or an application for a permit within 365 days after the date this
rule takes effect. Public notice provisions of this section do not apply
to an existing facility if an application for registration is received by
the executive director within 365 days after the date this rule takes
effect.

§321.215. General Requirements for Discharge.

(a) Only facility wastewater which meets the requirements of
this subchapter can be discharged into water in the state.

(b) Facility wastewater shall be treated to conform to effluent
discharge requirements, including a reduction of total suspended
solids, oil and grease and other possible pollutants and, if necessary,
adjustment of pH.

(c) There shall be no discharge of domestic sewage into or
adjacent to water in the state. All domestic sewage shall be either
routed to an authorized and adequately designed septic tank/drain
field system, POTW, or transported to an approved off-site disposal
facility, or disposed of in accordance with an approved agency order
or permit.

(d) Disposal of solid wastes shall be in accordance with
Chapter 361 of the Texas Health and Safety Code.

(e) The discharge shall not cause any nuisance conditions.

(f) The facility shall take all steps necessary to prevent any
adverse effects upon human health or safety, or to the environment.
Any facility authorized under this subchapter shall comply with the
following:

(1) The registrant shall report any noncompliance (to in-
clude any unauthorized discharges or overflows) with the require-
ments of this subchapter which may endanger human health or safety
or the environment. Report of such information shall be provided
orally to the agency’s Regional Office within 24 hours of becoming
aware of the noncompliance. A written submission of such informa-
tion shall also be provided to the agency’s Regional Office and to
the agency’s Water Section, Enforcement Division (MC 149), within
five working days of becoming aware of the noncompliance. The
written submission shall contain a description of the noncompliance

and its cause; the potential danger to human health or safety, or the
environment; the period of noncompliance, including exact dates and
times; if the noncompliance has not been corrected, the anticipated
time it is expected to continue; and, steps taken or planned to reduce,
eliminate, and prevent recurrence of the noncompliance, and to mit-
igate its adverse effects.

(2) Any noncompliance which is greater than 40% of the
authorized effluent limitations as expressed in §321.216(a) of this title
shall be reported in writing to the agency’s Regional Office and to
the agency’s Water Section, Enforcement Division (MC 149), within
five working days of becoming aware of the condition.

(g) The registrant must notify the executive director, in
writing, of any change in control or ownership of facilities, or
any expansion of facilities authorized under this subchapter. The
applicant must send the notification to the agency’s Wastewater
Permits Section (MC 148).

(h) The executive director may deny an application for
registration on the following grounds: the potential or actual adverse
impact on, or close proximity to, a public park, school, recreational
area, spring, water supply well, surface water supply intake, water
treatment plant intake, potable water storage facility or sewage
treatment plant. In making such determination, the executive director
may also consider other factors necessary to carry out its powers and
duties under the Texas Water Code and other laws of the state.

(i) The discharge shall not be acutely toxic to aquatic life, as
described in §§307.1-307.10 of this title (relating to Texas Surface
Water Quality Standards).

§321.216. Specific Requirements for Discharge.

(a) All facilities regulated under this rule are authorized to
discharge facility wastewater from motor vehicles cleaning facilities
in accordance with the following limitations and monitoring require-
ments:
Figure: 30 TAC §321.216(a)

(b) The pH of the discharge shall not be less than 6.0 nor
greater than 9.0 standard units and shall be monitored once per month
(1/month) by grab sample.

(c) There shall be no discharge of floating solids or visible
foam in other than trace amounts, and no discharge of visible oil.

(d) All discharges from motor vehicle cleaning facilities shall
comply with §319.22 of this title (relating to Quality Levels-Inland
Waters) or shall comply with §319.23 of this title (relating to Quality
Levels-Tidal Waters).

§321.217. Sampling, Reporting, and Recordkeeping.

(a) Unless otherwise specified in this rule, sampling and
laboratory test methods shall comply with procedures specified in
§319.11 of this title (relating to Sampling and Laboratory Testing
Methods).

(b) All analytical results shall be reported by the registrant
to the executive director on the Motor Vehicles Cleaning Facilities
Report form approved by the executive director. Monitoring results
shall be reported to the executive director in accordance with the
following schedule.
Figure: 30 TAC §321.217(b)

(c) The registrant shall maintain results of monitoring of
each constituent specified in §321.216 of this title or the equivalent
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information shall be maintained for a minimum of three years and
shall make these results readily available for review upon request.
The registrant authorized under the terms of this subchapter shall
maintain records of the process control, maintenance activities, and
solids disposal to include at a minimum: volume and dates on
which solids were removed, identity of any transporter, location and
identity of any solids disposal site, and method of final disposal. This
information shall be maintained for a minimum of three years and
shall be readily available for review upon request.

§321.219. Enforcement and Revocation.
If any registrant or facility regulated by this subchapter fails to comply
with the terms of this subchapter, the executive director may take
enforcement action as provided by the Texas Water Code and in
accordance with Chapter 337 of this title (relating to Enforcement).
The executive director may revoke any registration granted to a
registrant or facility due to noncompliance with the requirements
of this subchapter, after notice to the registrant and opportunity for
hearing, and such registrant shall cease any discharge until such time
as the facility is issued a wastewater discharge permit, an emergency
order, or temporary order as provided by Chapter 305, Subchapter
B, of this title (relating to Consolidated Permits) for the discharge of
wastewater into or adjacent to water in the state. The executive
director may require a motor vehicle cleaning facility defined as
exempt from registration under §321.212 of this title (relating to
Purpose and Applicability) to obtain a registration when an exempt
facility is causing water pollution that could be avoided through
compliance with the requirements of this subchapter.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609546
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: July 26, 1996
Proposal publication date: January 5, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦
Subchapter M. Discharges to Surface Waters
from Petroleum Bulk Stations and Terminals
30 TAC §§321.231-321.240

The new sections are proposed under the authority of the Texas
Water Code, §§5.103, 5.105 and 5.120, which provides the
commission with the authority to promulgate rules as necessary
to carry out its powers and duties under the Texas Water Code
and other laws of the state and to establish and approve all
general policies of the commission.

§§321.231. Definitions.
The following words and terms, when used in this subchapter shall
have the following meanings, unless the context clearly indicates
otherwise.

Contact Storm water-Storm water which comes into contact with
any raw material, product, by-product, co-product, intermediate,
petroleum fuel, or waste material.

Domestic Sewage-Waterborne human (animal) waste and waste from
domestic activities, such as washing, bathing, and food preparation.

Existing Facilities-Petroleum Bulk Stations and Terminals in active
operation prior to January 5, 1996.

Facility Wastewater-Any liquids which are accidentally released from
storage, transfer or loading facilities; liquids from equipment cleaning
or vehicle maintenance; any water and hydrocarbon mixtures drawn
from storage, transfer, or loading facilities; or other similar waste-
water associated with petroleum fuel handling. Facility wastewater
shall not include domestic sewage.

Grab Sample-An individual sample collected in less than 15 minutes.

MGD-Million gallons per day.

Mg/l-Milligrams per liter

New Facilities-Petroleum Bulk Stations and Terminals not defined in
this section as existing facilities.

Petroleum Bulk Stations and Terminals (PBST)-Establishments pri-
marily engaged in the cooperative or wholesale distribution of refined
petroleum products or petroleum fuels from bulk liquid storage facil-
ities.

Petroleum Fuel-Gasoline, diesel fuel, fuel oil, fuel additives, kerosene
and jet fuel, or any other petroleum-based material having physical
and chemical properties similar to the listed materials and receiving
approval by the executive director for designation as a petroleum fuel.

Point Source Discharge -A discharge from any discernible, confined
and discrete conveyance, including, but not limited to, any pipe, ditch,
channel, tunnel, conduit or discrete fissure.

Publicly Owned Treatment Works or "POTW"-A treatment works
owned by a state or municipality, which includes any device or
system used in the storage, treatment, recycling, and reclamation
of municipal sewage or industrial wastes of a liquid nature. This
definition includes sewers, pipes or other conveyances only if they
convey wastewater to a POTW providing treatment. This term also
means the municipality which has jurisdiction over indirect discharges
to and discharges from such a treatment works.

Registrant-An individual or entity authorized by the executive direc-
tor to discharge facility wastewater and contact storm water from
petroleum bulk stations and terminals under the terms and require-
ments of this subchapter.

Small Petroleum Bulk Stations and Terminal (Small PBST)-An
establishment primarily engaged in the cooperative or wholesale
distribution of refined petroleum products or petroleum fuels from a
bulk liquid storage facility which consists of no greater than 100,000
gallons storage capacity total.

Storm water-Storm water runoff, snow melt runoff, surface runoff,
and drainage.

Treated Facility Wastewater-Facility wastewater which has been
biologically, chemically, or mechanically treated, or which has been
treated using other advanced treatment methods and achieves a level
of treatment which complies with this subchapter.

§§321.232. Purpose and Applicability.

(a) The purpose of this subchapter is to regulate by rule the
surface discharge of treated facility wastewater, facility wastewater
which otherwise meets the effluent limitations of this chapter, and
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contact storm water from petroleum bulk stations and terminals to
surface water in the state. Certificates of registration issued under
this subsection are subject to Chapter 50, Subchapter C of this title
(relating to Action by Executive Director).

(b) Discharges are allowable under this subchapter only by
registrants of those facilities which have a certificate of registration
issued by the executive director under §321.234 of this title (relating
to Certificate of Registration and Public Notice), and which meet
the requirements of §321.235 of this title (relating to General
Requirements for Discharge) and §321.236 of this title (relating to
Specific Requirements for Discharge).

(c) This rule does not apply to facilities which are part of a
petroleum refinery or facilities which store or transfer non-petroleum
products such as organic, inorganic, or toxic chemicals.

(d) An application for an emergency order, temporary order,
or permit as provided by Chapter 305, Subchapter B, of this title
(relating to Consolidated Permits) must be submitted for the discharge
of any other wastewater not authorized by this rule to the water in
the state.

(e) Commission authorization by an emergency order, tempo-
rary order, or a separate permit is not required if treated or untreated
facility wastewater, or other wastewater is either discharged or trans-
ported to a POTW which has a wastewater discharge permit issued
by the agency.

(f) This rule does not authorize the discharge of any domestic
sewage into or adjacent to water in the state. All domestic sewage
shall be either routed to an authorized and adequately designed septic
tank/drain field system, POTW, or disposed of in accordance with
commission regulations.

(g) An agency emergency order, temporary order, or permit
for discharge of any wastewater from a petroleum bulk station or
terminal may supersede the provisions of this rule.

(h) Small PBSTs, may be exempt from registration if there
is no discharge of facility wastewater and if storm water pollution
prevention measures are implemented to control storm water runoff,
contact storm water run-on, and potential leaks or spills from the tanks
and ancillary facilities. Storm water pollution prevention measures
shall include, at a minimum, a diked or curbed perimeter surrounding
the tank area and ancillary facilities to contain contact storm water
runoff and any potential leaks or spills.

(i) If the executive director denies a registration application
under this subchapter, the facility must obtain a permit pursuant to the
Texas Water Code, Chapter 26. §321.233. Active Permits. PBSTs
that are currently operating under a valid agency wastewater discharge
permit may apply for registration of these operations prior to the
expiration date of the permit. Upon issuance of the final registration,
the executive director shall void the permit. This subchapter does
not prevent the executive director from denying a registration or
registration application and requiring the facility to have a permit.

§§321.234. Certificate of Registration and Public Notice.

(a) An applicant must apply for registration on a form
approved by the executive director. A completed application shall
be submitted to the agency’s Wastewater Permits Section (MC 148).
Before issuing a certificate of registration, the executive director will
review the application to determine whether the facility operations
meet the requirements of §321.235 of this title (relating to General

Requirements for Discharge) and §321.236 of this title (relating to
Specific Requirements for Discharge).

(b) The executive director may take action on an application
to issue a certificate of registration, provided:

(1) At least 30 days prior to approving an application and
issuing the certificate of registration, notice of the application has
been provided by the applicant, at the applicant’s cost:

(A) in a newspaper regularly published and generally
circulated within the county and area wherein the proposed facility
and discharge is to be located;

(B) in writing by certified mail (return receipt re-
quested) to the county judge of the county in which the facility is
to be located and also when the facility is to be located within the
jurisdictional boundaries of a city or town, to the mayor of that city
or town; and

(C) the notices of application are provided in a format
approved by the commission and shall fairly set forth the substance of
the application and proposed action, including but not limited to, the
general location of any point of discharge, the method of obtaining
additional information about the application, and the method for
submitting comment on the application.

(2) With any application for a registration, submitted
pursuant to this subchapter, the applicant shall also provide proof to
the executive director that public notice was provided in accordance
with paragraph (1) of this subsection. The proof shall be provided
within 14 days of obtaining the following information, which shall
consist of:

(A) a signed affidavit from the publisher acknowledg-
ing that the notice was published, indicating the date of publication,
and providing a copy of the newspaper clipping; and

(B) a sworn statement from the applicant that written
notice was mailed to the appropriate entities, identified in this
subsection, along with a copy(s) of the return receipt acknowledgment
from the U.S. Postal Service.

(3) The application, including the material required by
paragraph (2) of this subsection, shall be mailed to the agency’s
Wastewater Permits Section (MC 148). The application shall undergo
review by the executive director following the determination that
notice requirements of this section are met.

(4) Any pertinent comments received by the executive
director prior to the end of the 30-day period, after all the notices
have been provided, will be considered as a part of any decision of
approval, denial, or modification of a request for registration from
an applicant. The executive director shall mail notice of the final
decision to the applicant and to any other person who submitted
comments on the application.

(c) The public notice provisions of this section do not apply
to a facility which is operating under an agency wastewater discharge
permit if the facility applies for registration prior to the expiration date
of the permit.

(d) Public notice provisions of this section do not apply to an
existing facility which is not operating under an agency wastewater
discharge permit if an application for registration is received by the
executive director within 365 days after the date this rule takes effect.
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(e) For existing facilities that do not hold a valid agency
wastewater discharge permit and are not authorized to discharge by
an emergency order or temporary order, an application for registration
or an application for an agency wastewater discharge permit must be
submitted within 365 days after the date this rule takes effect.

§§321.235. General Requirements for Discharge.

(a) Only contact storm water, facility wastewater, and treated
facility wastewater which meet the requirements of this subchapter,
including the effluent limitations specified in §321.236 of this title
(relating to Specific Requirements for Discharge) may be discharged
into water in the state.

(b) Facility wastewater and contact storm water shall be
treated when necessary to conform to effluent discharge limita-
tions, including reductions of total petroleum hydrocarbons, benzene,
BTEX, lead, and other possible pollutants and, if necessary, adjust-
ment of pH.

(c) Disposal of solid waste shall be in accordance with
Chapter 361 of the Texas Health and Safety Code.

(d) The discharge shall not cause any nuisance conditions.

(e) The discharge shall not be acutely toxic to aquatic life,
as described in Chapter 307 of this title (relating to Texas Surface
Water Quality Standards).

(f) The facility shall take all steps necessary to prevent any
adverse effects upon human health or safety, or to the environment.
Any facility authorized under this subchapter shall comply with the
following:

(1) The registrant shall report any noncompliance (to in-
clude any unauthorized discharges or overflows) with the require-
ments of this subchapter which may endanger human health or safety
or the environment. Report of such information shall be provided
orally to the agency’s Regional Office within 24 hours of becoming
aware of the noncompliance. A written submission of such informa-
tion shall also be provided to the agency’s Regional Office and to
the agency’s Water Section, Enforcement Division (MC 149), within
five working days of becoming aware of the noncompliance. The
written submission shall contain a description of the noncompliance
and its cause; the potential danger to human health or safety, or the
environment; the period of noncompliance, including exact dates and
times; if the noncompliance has not been corrected, the anticipated
time it is expected to continue; and, steps taken or planned to reduce,
eliminate, and prevent recurrence of the noncompliance, and to mit-
igate its adverse effects.

(2) Any noncompliance which is greater than 40% of the
authorized effluent limitations as expressed in §321.236(a) of this title
(relating to Specific Requirements for Discharge) shall be reported in
writing to the agency’s Regional Office and to the agency’s Water
Section, Enforcement Division (MC 149), within five working days
of becoming aware of the condition.

(g) The registrant must notify the executive director, in
writing, of any change in control or ownership of facilities, or
any expansion of facilities authorized under this subchapter. The
applicant must send the notification to the agency’s Wastewater
Permits Section (MC 148).

(h) The executive director may deny an application for
registration on the following grounds: the potential or actual adverse
impact on or close proximity to, a public park, school, recreational

area, spring, water supply well, surface water supply intake, water
treatment plant intake, potable water storage facility or sewage
treatment plant. In making such determination, the executive director
may also consider other factors necessary to carry out its powers and
duties under the Texas Water Code and other laws of the state.

§§321.236. Specific Requirements for Discharge.
(a) Facilities regulated under this rule are authorized to

discharge facility wastewater, treated facility wastewater, and contact
storm water from point sources in accordance with the following
maximum limitations and monitoring requirements.
Figure 1: 30 TAC §321.236(a)

(b) The pH of the discharge shall not be less than 6.0 standard
units nor greater than 9.0 standard units and shall be monitored once
per week (*1) by grab sample.

(c) There shall be no discharge of floating solids or visible
foam in other than trace amounts and no discharge of visible oil.

(d) Monitoring and reporting requirements for lead are sus-
pended if none of the substances stored at the facility include refined
petroleum products or petroleum fuels containing lead or lead addi-
tives. If at a later date refined petroleum products or petroleum fuels
containing lead or lead additives are stored, then monitoring and re-
porting requirements for lead are resumed.

(e) All discharges from petroleum bulk stations and terminals
shall comply with §319.22 of this title (relating to Quality Levels-
Inland Waters) or shall comply with §319.23 of this title (relating to
Quality Levels-Tidal Waters).

§§321.237. Sampling, Reporting, and Recordkeeping.
(a) Unless otherwise specified in this subchapter, sampling

and laboratory test methods shall comply with procedures specified
in §319.11 of this title (relating to Sampling and Laboratory Testing
Methods).

(b) Results of monitoring of each constituent specified in
§321.236 of this title (relating to Specific Requirements for Dis-
charge) shall be reported by the registrant to the executive director
on the Petroleum Bulk Stations and Terminals Report form approved
by the executive director. Monitoring results shall be reported to the
executive director in accordance with the following schedule.
Figure 1: 30 TAC §321.237(b)

(c) The registrant shall maintain results of monitoring of each
constituent specified in §321.236 of this title (relating to Specific
Requirements For Discharge) or the equivalent information shall be
maintained for a minimum of three (3) years and shall make these
results readily available for review upon request. The registrant
authorized under the terms of this subchapter shall maintain records
of the process control, maintenance activities, and solids disposal
to include at a minimum: volume and dates on which solids were
removed, identity of any transporter, location and identity of any
solids disposal site, and method of final disposal. This information
shall be maintained for a minimum of three years and shall be readily
available for review upon request.

§§321.238. Restrictions.
(a) This rule does not convey property rights or grant any

exclusive privilege.

(b) Nothing in this rule shall be construed to authorize any
injury to persons or property, or an invasion of other property rights,
or any infringement of state or local law or regulations.
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(c) Separate authorizations may be required by the executive
director, municipalities, or other agencies for discharges to publicly
owned treatment works, domestic sewage plants, storm water sewers,
or for air emissions.

§§321.239. Enforcement and Revocation.

If any registrant or facility regulated by this subchapter fails to comply
with the terms of this subchapter, the executive director may take
enforcement action as provided by the Texas Water Code and in
accordance with Chapter 337 of this title (relating to Enforcement).
The executive director may revoke any registration granted to a
registrant or facility due to noncompliance with the requirements
of this subchapter, after notice to the registrant and opportunity for
hearing, and such registrant shall cease any discharge until such
time as the facility is issued a wastewater discharge permit, an
emergency order, or temporary order as provided by Chapter 305,
Subchapter B, of this title (relating to Consolidated Permits) for
the discharge of wastewater into or adjacent to water in the state.
The executive director may require a small PBST defined as exempt
from registration under §321.232(h) of this title (relating to Purpose
and Applicability) to register under the terms of this subchapter if
an exempt facility is causing water pollution that could be avoided
through compliance with the requirements of this subchapter.

§§321.240. Annual Waste Treatment Fee.

(a) In accordance with §§305.501-305.507 of this title (relat-
ing to Waste Treatment Inspection Fee Program), registrants autho-
rized to discharge to surface waters from petroleum bulk stations and
terminals under the requirements of this subchapter shall remit to the
commission an annual waste treatment fee.

(b) The fee assessed annually shall be in accordance with the
following fee rate schedule:

(1) for any active facility, the fee shall be $500, as
determined by either the information specified on the application for
registration or on the Petroleum Bulk Stations and Terminals Report
form submitted during the calendar year.

(2) for any inactive facility, the fee shall be $250.

(3) any increased assessment above the amounts in para-
graphs (1) or (2) of this subsection shall be in accordance with reg-
ulations adopted by the commission.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609545
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: July 26, 1996
Proposal publication date: January 5, 1996
For further information, please call: (512) 239-4640

Subchapter N. Handling of Wastes From Com-
mercial Facilities Engaged in Livestock Trailer
Cleaning
30 TAC §§321.251-321.259

The new sections are adopted under the authority of the Texas
Water Code, §§5.103, 5.105 and 5.120, which provides the
commission with the authority to promulgate rules as necessary
to carry out its powers and duties under the Texas Water Code
and other laws of the state and to establish and approve all
general policies of the commission.

§321.252. Definitions.

The following words and terms used in this subchapter shall have the
following meanings unless the context clearly indicates otherwise.

Agronomic Rate-The wastewater application rate designed:

(A) to provide the amount of nitrogen needed by the crop
or vegetation grown on the land; and

(B) to minimize the amount of nitrogen in the wastewater
that passes below the root zone of the crop or vegetation grown on
the land to the ground water.

Edwards Aquifer-That portion of an arcuate belt of porous, water-
bearing limestones composed of the Comanche Peak, Edwards, and
Georgetown formations trending from west to east to northeast
through Kinney, Uvalde, Medina, Bexar, Comal, Hays, Travis, and
Williamson Counties. (See Chapter 313 of this title relating to
Edwards Aquifer.)

Existing Facilities-Commercial livestock trailer cleaning facilities in
active operation prior to January 5, 1996.

Facility Wastewater-Any livestock trailer cleaning wastewater col-
lected for treatment and disposal at a commercial facility, in accor-
dance with the requirements of this subchapter.

Grab Sample -An individual sample collected in less than 15 minutes.

Livestock Trailer Cleaning Facilities -Facilities which provide means
to remove, contain, treat and dispose of wastes from livestock trailers.

New Facilities-Commercial livestock trailer cleaning facilities not
defined in this section as existing facilities.

Publicly Owned Treatment Works or "POTW"-A treatment works
owned by a state or municipality, which includes any device or
system used in the storage, treatment, recycling, and reclamation
of municipal sewage or industrial wastes of a liquid nature. This
definition includes sewers, pipes or other conveyances only if they
convey wastewater to a POTW providing treatment. This term also
means the municipality which has jurisdiction over indirect discharges
to and discharges from such a treatment works.

Recharge Zone-Generally, that area where the Edwards and associ-
ated limestones crop out in Kinney, Uvalde, Medina, Bexar, Comal,
Hays, and Williamson Counties and the outcrops of other formations
in proximity to the Edwards limestone, where faulting and fracturing
may allow recharge of the surface waters to the Edwards Aquifer,
and the area in Uvalde County within 500 feet of the Nueces, Dry
Frio, Frio, and Sabinal Rivers downstream from the northern Uvalde
County line to the recharge zone as otherwise delineated on official
maps located in the offices of the commission and the Edwards Un-
derground Water District. (See Chapter 313 of this title relating to
Edwards Aquifer.)

Registrant-An individual or entity authorized by the executive director
to dispose of wastewater from commercial facilities associated with
the handling of waste from livestock trailer cleaning under the terms
and requirements of this subchapter.
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Storm water-Storm water runoff, snow melt runoff, surface runoff,
and drainage

§321.253. Purpose and Applicability.

(a) The purpose of this subchapter is to regulate by rule the
removal, containment, treatment and disposal of wastes occurring
at commercial livestock trailer cleaning facilities. Certificates of
registration issued under this chapter are subject to Chapter 50,
Subchapter C of this title (relating to Action by Executive Director).
The requirements of this subchapter apply to only those livestock
trailer cleaning facilities that are described in both paragraphs (1)
and (2) of this subsection:

(1) The facility is commercial. A facility is "commercial"
if the owner or operator provides trailer cleaning services to other
persons for profit, or provides such service in conjunction with other
services.

(2) The facility utilizes evaporation ponds, storage
pond(s) or other pond(s) with land application as a means of
treatment and disposal.

(b) The requirements of this subchapter do not apply to other
livestock trailer cleaning facilities.

(c) A livestock trailer cleaning facility that is subject to
the requirements of this subchapter must also comply with other
commission rules, if applicable.

(d) Executive director authorization by a registration issued
pursuant to this subchapter is not required if untreated facility
wastewater is either discharged or transported to a POTW which has
a wastewater permit issued by the agency.

(e) Notwithstanding subsection (a) of this section, a livestock
trailer cleaning facility that is otherwise subject to the requirements of
this subchapter, but which is a component of a feedlot or concentrated
animal feeding operation regulated under the requirements of this
Chapter or regulated by permit as provided by Chapter 305 of this title
(relating to Consolidated Permits), is not subject to the requirements
of this subchapter.

(f) If the executive director denies a registration application
under this subchapter, the facility must obtain a permit pursuant to
the Texas Water Code, Chapter 26.

(g) New livestock trailer cleaning operations are prohibited
from being registered under this rule when located on the Edwards
Aquifer Recharge Zone. New livestock trailer cleaning operations
located on the Edwards Aquifer Recharge Zone are required to submit
an application for permit to the agency’s Wastewater Permits Section
(MC 148).

§321.254. Certificate of Registration and Public Notice.

(a) An applicant must apply for registration on a form
approved by the executive director. A completed application shall
be submitted to the agency’s Wastewater Permits Section (MC 148).
Before issuing a certificate of registration, the executive director will
review the application to determine whether the facility operations
meet the requirements of §321.255 of this title (relating to General
Requirements for Containment of Wastes and Pond(s)) and §321.256
of this title (relating to General Requirements for Land Application).

(b) The executive director may take action on an application
to issue a certificate of registration, provided:

(1) At least 30 days prior to approving an application and
issuing the certificate of registration, notice of the application has
been provided by the applicant, at the applicant’s cost:

(A) in a newspaper regularly published and generally
circulated within the county and area wherein the proposed facility
and discharge is to be located;

(B) in writing by certified mail (return receipt re-
quested) to the county judge of the county in which the facility is
to be located and also when the facility is to be located within the
jurisdictional boundaries of a city or town, to the mayor of that city
or town; and

(C) the notices of application are provided in a format
approved by the commission and shall fairly set forth the substance of
the application and proposed action, including but not limited to, the
general location of any point of discharge, the method of obtaining
additional information about the application, and the method for
submitting comment on the application.

(2) With any application for a registration, submitted
pursuant to this subchapter, the applicant shall also provide proof to
the executive director that public notice was provided in accordance
with paragraph (1) of this subsection. The proof shall be provided
within 14 days of obtaining the following information, which shall
consist of:

(A) a signed affidavit from the publisher acknowledg-
ing that the notice was published, indicating the date of publication,
and providing a copy of the newspaper clipping; and

(B) a sworn statement from the applicant that written
notice was mailed to the appropriate entities, identified in this
subsection, along with a copy(s) of the return receipt acknowledgment
from the U.S. Postal Service.

(3) The application, including the material required by
paragraph (2) of this subsection, shall be mailed to the agency’s
Wastewater Permits Section (MC 148). The application shall undergo
review by the executive director following the determination that
notice requirements of this section are met.

(4) Any pertinent comments received by the executive
director prior to the end of the 30-day period, after all the notices
have been provided, will be considered as a part of any decision of
approval, denial, or modification of a request for registration from
an applicant. The executive director shall mail notice of the final
decision to the applicant and to any other person who submitted
comments on the application.

(c) The public notice provisions of this section do not apply
to a facility which is operating under an agency wastewater discharge
permit if the facility applies for registration prior to the expiration date
of the permit.

(d) Public notice provisions of this section do not apply to an
existing facility which is not operating under an agency wastewater
discharge permit if an application for registration is received by the
executive director within 180 days after the date this rule takes effect.

(e) Livestock trailer cleaning facilities that are currently
operating under a valid agency wastewater discharge permit may
apply for registration of these operations prior to the expiration date
of the permit. Upon issuance of the final registration, the executive
director shall void the permit. This subchapter does not prevent
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the executive director from denying a registration application and
requiring the facility to have a permit.

(f) An existing facility that does not hold a valid agency
wastewater discharge permit must submit an application for registra-
tion or an application for a permit within 180 days after the date this
rule takes effect.

§321.255. Requirements for Containment of Wastes and Pond(s).

(a) All livestock trailers shall be washed out on a concrete
area which is adequately curbed and sloped to allow for containment
of all solids and liquids removed from the trailers. Manure may
be separated and allowed to dry in this contained concrete area.
Wastewater containing solids shall be conveyed directly from the
contained concrete area to the treatment or storage pond(s). The
pond(s) may be designed to treat wastewater using evaporation, with
or without the recycling of wastewaters, as the sole means of disposal
or in conjunction with land application.

(b) All pond(s) used for the retention of treated or untreated
wastewater shall be adequately lined to control seepage. The
following methods of pond lining are acceptable.

(1) In-situ clay soils or placed and compacted clay soils
meeting the following requirements:

(A) More than 30% passing a No. 200 mesh sieve;

(B) Liquid limit greater than 30%;

(C) Plasticity index greater than 15;

(D) A minimum thickness of two feet;

(E) Permeability equal to or less than 1x10-7 cm/
sec (the requirements described in this subparagraph apply only to
new ponds constructed or modified after the effective date of these
regulations); and

(F) Soil compaction will be 95% standard proctor
density at optimum moisture content (the requirements described in
this subparagraph apply only to new ponds constructed or modified
after the effective date of these regulations).

(2) Membrane lining with a minimum thickness of 30
mils, and an underdrain leak detection system.

(3) An alternate method of pond lining may be utilized
with prior approval from the executive director.

(c) The registrant shall furnish certification by a Texas Reg-
istered Professional Engineer that the completed pond lining meets
the appropriate criteria described in this section prior to utilization of
the facilities. The certification shall be sent to the agency’s Wastewa-
ter Permits Section (MC 148) and a copy to the appropriate agency
Regional Office.

(d) All wastewater retention ponds shall be operated in such
a manner as to maintain a minimum freeboard of two feet and
shall be monitored in each pond by use of an in-place gage. Gage
measurements of freeboard shall be taken from each pond on each
day that trailer cleaning services are provided, and the measurements
shall be recorded. These records shall be maintained for a minimum
of three years and shall be readily available for inspection by
commission staff.

(e) All waste containment structures or ponds must be
constructed to comply with minimum distance requirements specified

in §290.41 of this title (relating to Water Sources) and with
the minimum distance requirements specified in §338.43 of this
title (relating to Location of Dewatering, Monitoring, Domestic,
Industrial, Injection and Irrigation Wells).

(f) All waste containment structures or ponds must be pro-
tected from inundation by a 10-year, 24-hour rainfall event.

§321.256. General Requirements.

(a) If land application is utilized for disposal of waste or
wastewater, the following requirements shall apply:

(1) Utilization and disposal methods.

(A) Liquid and solid waste shall be distributed on
agricultural lands so that neither the waste nor rainfall runoff
discharge into water in the state.

(B) When irrigation disposal of wastewater is used,
tailwater facilities shall be provided as necessary to prevent the
release of applied wastewater to water in the state.

(C) Disposal of waste and wastewater shall be con-
ducted in such a manner as to prevent nuisance conditions such as
odors and flies.

(D) Wastewater shall not be irrigated when the ground
is frozen or saturated or during rainfall events.

(2) Application rates. Liquid and solid waste or waste-
water shall be applied in such concentrations and application to the
soil shall be made at an agronomic rate suitable to the crop being
grown, so as to not inhibit the growth of crops or forage or result in
wastewater runoff.

(3) Management of wastes. Collection, storage, and
disposal of liquid and solid waste or wastewater shall be carried
out in accordance with recognized practices of good agricultural
management.

(b) All solid waste materials stockpiled or retained on-site
shall be isolated from all run-on storm water by dikes, terraces, berms,
ditches, or other similar structures and shall be maintained so as to
retain all rainfall which comes into contact with the stockpiled solid
waste material.

(c) The facility shall take all steps necessary to prevent any
adverse effects upon human health or safety, or to the environment.
Any facility authorized under this subchapter shall report any
noncompliance (including any unauthorized discharges or overflows)
pursuant to the requirements of this subchapter which may endanger
human health or safety or the environment. Report of such
information shall be provided orally to the agency’s Regional Office
within 24 hours of becoming aware of the noncompliance. A
written submission of such information shall also be provided to
the agency’s Regional Office and to the agency’s Water Section,
Enforcement Division (MC 149), within five working days of
becoming aware of the noncompliance. The written submission
shall contain a description of the noncompliance and its cause; the
potential danger to human health or safety, or the environment; the
period of noncompliance, including exact dates and times; if the
noncompliance has not been corrected, the anticipated time it is
expected to continue; and, steps taken or planned to reduce, eliminate,
and prevent recurrence of the noncompliance, and to mitigate its
adverse effects.
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(d) The executive director must be notified, in writing, of
any change in control or ownership of facilities, or any expansion
of facilities authorized under this subchapter. The applicant must
send the notification to the agency’s Wastewater Permits Section (MC
148).

(e) The executive director may require a facility which seeks
authorization under this subchapter to apply for and obtain an agency
permit. The executive director may declare that an application for
permit must be submitted pursuant to the Texas Water Code, Chapter
26. In making such a determination, the executive director may
consider such factors as necessary to carry out its powers and duties
under the Texas Water Code and other laws of the State.

(f) The registrant authorized under the terms of this subchap-
ter shall maintain records of the process control, maintenance activi-
ties, and solids disposal to include at a minimum: volume and dates
on which solids were removed from the facility, identity of any trans-
porter, location and identity of any solids disposal site, and method of
final disposal. This information shall be maintained for a minimum
of three years and shall be readily available for review upon request.

(g) The executive director may deny an application for
registration on the following grounds: the potential or actual adverse
impact on, or close proximity to, a public park, school, recreational
area, spring, water supply well, surface water supply intake, water
treatment plant intake, potable water storage facility or sewage
treatment plant. In making such determination, the executive director
may also consider other factors, as necessary to carry out its powers
and duties under the Texas Water Code and other laws of the state.

§321.257. Restrictions.

(a) This rule does not convey property rights or grant any
exclusive privilege.

(b) Separate authorizations may be required by the executive
director, municipalities, or other agencies for discharges to domestic
sewage plants, storm water sewers, or for air emissions.

(c) Nothing in this rule shall be construed to authorize any
injury to persons or property, or an invasion of other property rights,
or any infringement of state or local law or regulation.

This agency hereby certifies that the adoption has been re-
viewed by legal counsel and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on June 26, 1996.

TRD-9609544
Kevin McCalla
Director, Legal Division
Texas Natural Resource Conservation Commission
Effective date: July 26, 1996
Proposal publication date: January 5, 1996
For further information, please call: (512) 239-4640

♦ ♦ ♦

21 TexReg 6658 July 16, 1996 Texas Register
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Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $20 ❑ update service $15/year(On-Site Wastewater Treatment)
❑ Chapter 290$20 ❑ update service $15/year(Water Hygiene)
❑ Chapter 330$45 ❑ update service $15/year(Municipal Solid Waste)
❑ Chapter 334 $35 ❑ update service $15/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $25 ❑ update service $15/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette ❑ 5 1/4” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 463-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705
Public Officials (512) 463-5552

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates amd quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be suject
to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box 13824,
Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address ❐ New Subscription (Yearly)
Printed ❐ $95

❐ Back Issue Diskette ❐ 1 to 10 users $200
________ Quantity ❐ 11 to 50 users $500
Volume ________, ❐ 51 to 100 users $750
Issue # ________ ❐ 100 to 150 users $1000
(Prepayment required ❐ 151 to 200 users $1250
for back issues) More than 200 users--please call

Online BBS ❐ 1 user $35
❐ 2 to 10 users $50
❐ 11 to 50 users $90
❐  51 to 150 users $150
❐ 151 to 300 $200
More than 300 users--please call

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

_______________________________________
_______________________________________

Periodical Postage
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Austin, Texas
and additonal entry offices
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