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Texas Register

The Texas Register (ISSN 362-4781) is published semi-weekly 100 times a year except February 28,
November 6, December 1, December 29, 1992. Issues will be published by the Officx of the Secretary
of State, 1019 Brazos, Austin, Texas 78711. -

Material in the Texas Register is the property of the State of Texas. However, it may be copied,
reproduced, or republished by any person for any purpose whatsoever without permission of the Texas
Register director, provided no such republication shail bear the legend Texas Register or "Official"
without the written permission of the director. The Texas Register is published under Texas Civil
Statutes, Article 6252- 13a. Second class postage is paid at Austin, Texas.

POSTMASTER: Please send Form 3579 changes to the Texas Register, P.O. Box 13824, Austin,
Texas 78711-3824.
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Information Available: The nine sections of the Texas Register represent various facets of state
government. Documents contained within them include:

Governor - Appointments, executive orders, and proclamations

Attorney General - summaries of requests for opinions, optnions, and open records decisions
Secretary of State - opinions based on the election laws

Emergency Sections - sections adopted by state agencies on an emergency basis

Proposed Sections - sections proposed for adoption

Withdrawn Sections - sections withdrawn by state agencies from considerauon for adoption, or
automatically withdrawn by the Texas Register six months after proposal publication date
Adopted Sections - sections adopted following a 30-day public comment period

Open Meetings - notices of open meetings

In Addition - miscellaneous information required to be published by statute or provided as a
public service )

Specific explanation on the contents of each section can be found on the beginning page of the section.
The division also publishes accumulative quarterly and annual indexes to aid in researching material
published.

How to Cite: Material published in the Texas Register is referenced by citing the volume in which a
document appears, the words "TexReg" and the beginning page number on which that document was
published. For example, a document published on page 2402 of Volume 17 (1992) is cited as follows:
17 TexReg 2402.

In order that readers may cite material more easily, page numbers are now written as citations. Ex-
ample: on page 2 in the lower left-hand corner of the page, would be written: "14 TexReg 2 issue date,"
while on the opposite page, page 3, in the lower right-hand corner, would be written “issue date 14
TexReg 3"

How to Research: The public is invited to research rules and information of interest between 8 a.m.
and 5 p.m. weekdays at the Texas Register office, Room 245, James Earl Rudder Building, Austin.
Material can be found using Texas Register indexes, the Texas Administration Code, section num-
bers, or TRD number.

Texas Administrative Code

The Texas Admunistrative Code (TAC) is the approved, collected volumes of Texas administrative
ruies.

How to Cite: Under the TAC scheme, each agency section is designated by a TAC number. For
example in the citation 1 TAC §27.15:

I indicates the title under which the agency appears in the Texas Administrative Code; TAC stands
for the Texas Administrative Code; §27.15 is the section number of rule (27 indi~ates that the section
is under Chapter 27 of Title 1; 15 represents the individual section within the chapter).

Texas Register Art Project

This program is sponsored by the Texas Register to promote the artistic abilities of Texas students,
grades K -12, and to help students gain an insight into Texas government. The artwork is used to fill
otherwise blank pages 1n the Texas Register. The blank pages are a result of the production process
used to create the Texas Register. The artwork does not add additional pages and does not increase
the cost of the Texas Register.
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing.

a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

Register.

TITLE 22. EXAMINING
BOARDS

Part V. Texas State Board
of Dental Examiners

Chapter 113. Requirements for
Dental Offices

s 22 TAC §113.5

The Texas State Board of Dental Examiners
has withdrawn from consideration for perma-
nent adoption a proposed new §113.5 which
appeared in the November 15, 1991, issue of
the Texas Register (16 TexReg 6637). The
effective date of this withdrawal is January
30, 1992.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201562 Mei Ling Clendennen
Administrative Secretary
Texas State Board of

Dental Examiners
Effective date: January 30, 1992
For further information, please call:, (512)
477-2985

L/ L 2 ¢

TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 325. Solid Waste
Management

Subchapter P. Fees and Re-
ports

Facilities
¢ 25 TAC §325.602 §325.603

The Texas Department of Health (depart-
ment) has withdrawn the emergency effec-
tiveness of amendments to §325602 and
§325.603, concerning fees and reports for
solid waste management facilities. The text of
the emergency amendments appeared in the
November 26, 1991, issue of the Texas Reg-
ister (16 TexReg 6837). The effective date of
this withdrawal is 20 days after filing.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
¢y's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201548 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 21, 1992

For further information,
458-7271

L 4 ¢ ¢

please call:(512)

TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter V. Franchise Tax
e 34 TAC §3.573

The Comptroller of Public Accounts has with-
drawn from consideration for permanent
adoption a proposed new §3.573 which ap-
peared in the December 27, 1991, issue of
the Texas Register (16 TexReg 7706). The
effective date of this withdrawal is January
31, 1992.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201501 Anne Hildebrand
Agency Liaison
Comptroller of Public
Accounts

Effective date; January 31, 1992

For further information, please call: (512)
463-4028

4 ¢ ¢
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part V. General Services
Commission

Chapter 113. Central
Purchasing Division

Purchasing
e 1 TAC §113.2, §113.10

The General Services Commission adopts
amendments to §113.2, and §113. 10, con-
corning definitions and delegated purchases,
without changes to the proposed text as pub-
lished in the November 1, 1991, issue of the
Texas Register (16 TexReg 6177).

The sections are adopted to implement
changes to Texas Civil Statutes, Article 601b,
Article 3, which increase both the delegated
purchase amount for state agencies and the
purchase amount for which competitive bid-
ding is required, and require agencies to
maintain bidder's lists and solicit bids from all
eligible bidders for purchases which exceed
$5,000.

The sections increase the delegated pur-
chase amount for state agencies from $1,500
to $5,000, increase the amount for which
competitive bidding is required from $250 to
$1,000, and prohibit the commission requiring
unrelated purchases to be combined in order
to exceed the specified dollar limits. Agencies
making purchases for which competitive bid-
ding is required must maintain a bidders list
and solicit bids from all eligible bidders for
purchases which exceed $5,000.

Several comments were received regarding
adoption of the amendments. One
commenter opposed the adoption of the
amendments to both sections, stating that
they would have a negative impact on small
businesses in the state by decentralizing the
procurement process for purchases under
$5,000, thus making it more difficult for small
businesses, especially those located outside
of Austin, to sell to the state. The same
commenter also stated that the amendments
would result in an Increased workload for
state agencies and additional costs to the
state's taxpayers due to lack of competition
and increased administrative expenses.
Other commenters were in favor of the adop-
tion of the amendments. Two commenters
stated simply that they were in favor of the
revised thresholds, while the others specifi-
cally stated their approval of permitting infor-
mal bidding for purchases between $1,000
and $2,500.

The Texas Rehabilitation Commission, Uni-
versity of Texas at Austin, Texas Department
of Criminal Justice-Institutional Division,
Texas Parks and Wildlife Department, Uni-
versity of Texas Health Science Center at
San Antonio, and Texas Youth Commission
commented in favor of the adoption and the
Texas Association of Procurement Centers,
Inc. commented against.

The commission disagrees with the com-
ments opposing the increased threshold for
delegated purchases as the increase is man-
dated by statute.

The amendments are adopted under Texas
Civil Statutes, Article 601b, §3 01, which pro-
vide the General Services Commission with
the authonty to promulgate rules to accom-
plish the purpose of Article 3.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201487 Judith M. Porras
General Counsel
General Services

Commussion

Effective date. February 20, 1992
Proposal publication date: November 1, 1991

For further information, please call® (512)
463-3446
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Purchasing
e 1 TAC §1134

The General Services Commission adopts an
amendment to §113 4, concerning bid lists,
with changes to the proposed text as pub-
lished in the November 1, 1991, issue of the
Texas Register (16 TexReg 6178)

The section is amended to comply with the
provisions of Texas Civil Statutes, Article
601b, and specifically the newly enacted
§3.101 thereof.

The section requires the commission o de-
velop a standard bid list application form
which may be used by agencies to establish
an agency bid list, requiring agencies to es-
tablish and maintain agency bid lists, and
authorizes charging a fee to recover costs
Agencies are also authorized to use the com-
mission's bid list as their own.

Three parties submitted comments regarding
the amendment to the secton One
commenter recommended that a vendor's
placement of a buyer agency on credit hold or

shipment hold without 10 days prior written
notice should be added a factor allowing re-
moval from the bid list. The same commenter
objected to the amendment to subsection
(b)(1)(H) which increases the number of bid
invitations to which a bidder fails to submit a
bid prior to removal from the bidder hist The
objection to the amendment is apparently
based on a misunderstanding regarding the
nature of a “failure to respond" as used In the
section; the commenter characterizes such
failures as "offense occurrences”.

Other comments were in favor of the amend-
ment to the section, but included additional
comments or questions One commenter In-
quired whether a vendor which has been re-
moved from the it and I1s subsequently
granted reinstatement would be charged a
fee for such reinstatement  Another
commenter questioned the utility of allowing
an agency to develop its own form but prohib-
iting its use in heu of the form developed by
the commission.

The University of Texas at Austin, and Texas
Department of Crnminal Justice-Institutional
Division commented in favor of the adoption
and the University of Texas MD Anderson
Cancer Center commented against

The commission does not concur with the
suggestion of an additional reason for remov-
ing a vendor from the bidders list, for the
reason that the circumstance described
would ordinarily constitute a breach of con-
tract on the part of the vendor and would thus
be covered by existing provisions, namely,
Texas Cwvil Statutes, Article 601b,
§3.11(e)(6)

The commission also does not concur with
the suggestion that removal or suspension
occur after four falures to respond to bid
invitations, rather than the proposed eight
nonresponses The commenter appears to
have confused the failure to respond to a bid
invitation with failing to comply with a material
provision In a contract. The commission takes
the position that bidders which have paid a
fee to be placed on the list should be allowed
a longer period of time than previously given
to remain on the hist notwithstanding their
failure to bid. The commussion has conformed
subsection (e) concerning the development of
bid list applications to the state. This section
does not prohibit agencies’ due of their own
forms and reflects the requirements of stat-
utes.

The amendment is adopted under Texas Civil
Statutes, Article 601b, §3 01, which provide
the General Services Commission with the
authority to promulgate rules to accomplish
the purpose of Article 3

+ Adopted Sections

February 7, 1992 17 TexReg 1081



§113.4. Bid Lists, Conditions Applicable to
Both Open Market and Contract.

(a) Requirements for bidders list. A
vendor may be considered for the bidder’s
mailing list by complying with and meeting
the following procedures and requirements.

(1) (No change.)

(2) A vendor may be considered
for the bidder's mailing list by completing
and returning to the commission the bid-
der's application form which is furnished
with the purchase of the commodity book
and remitting a check, payable to the com-
mission, in the amount of $75, in payment
of the bid list annual subscription fee. This
fee, less a S15 handling charge, is refund-
able only in event the applicant is not ac-
cepted for placement on the list of bidders.
The subscription fee is duec and payable
annually upon notice from the commission.
Annual notification will be made in the
anniversary month of initial enrollment on
the bid list.

(3) -(5) (No change.)
(b) Removal from bidders list.

(1) A bidder may be removed or
temporarily suspended from the bid list for
one or more of the following reasons:

(A)-(E) (No change.)

(F) failure to pay or unneces-
sary delay in paying damages assessed by
the commission;

(G) (No change.)

(H) failure to submit bids to
the commission’s invitation to bid. Removal
from the list of the affected class or item
will automatically follow the expiration of
15 days after bidder's receipt of notice from
the commission, unless the bidder notifies
the commission in writing, with rationale
acceptable to the commission, that it wishes
to remain on the list when a fajlure to
respond:

(i) occurs on each of
eight consecutive open market invitations
concerning the affected class or item; or

(i) (No change.)

(I) failure to remit the annual
bid list subscription fee;

() receipt of documentation
acceptable to the director for purchasing, of
a bidder’s inability to provide the commod-
ity or service for which the bidder is en-
rolled on the bid list. In case of
inappropriate enrollment, bid list removal

will include only the commodities or ser-
vices which the bidder is unable to provide;

(K) other factors listed in
Texas Civil Statutes, Article 601b, §3.11.

(2)-(3) (No change.)

(c) Notice of surplus property sales.
Applicants to receive notice of surplus
property sales by the commission under
Texas Civil Statutes, Article 601b, Article
9, may apply through the bid list clerk,
General Services Commission. No addi-
tional requirements for this list are neces-
sary. See §113. 73 of this title (relating to
Sale and Disposition of Surplus and Salvage
Property) for provisions relating to removal
from bid lists for surplus property.

(d) (No change.)

(e) Standard bid list application
form. The commission shall develop a stan-
dard bid list application form and offer it to
all state agencies, for use in accepting appli-
cations to an individual agency bid list. A
state agency is not prohibited from develop-
ing and using its own application form but
such forms shall not be required in addition
to or in lieu of the standard registration
form developed by the commission.

(f) Bidders list and annual register.
Each state agency will maintain a bidders
list and annually register on the list the
name and address of each vendor that
applies and is accepted for registration in
accordance with rules adopted by the agen-
cy. Agency rules should also provide proce-
dures for maintaining the bid list and for
removing inactive bidders from the list. A
state agency may charge bid list applicants
a fee for registration on the bid list and may
charge an annual renewal fee in an amount
designed to recover the agency's costs in
developing and maintaining its bidders list
and in soliciting bids or proposals. An
agency should set the amount of the fees by
rule. An agency electing to use the bid list
maintained by the central purchasing divi-
sion of the commission, or a portion there-
of, satisfies its statutory requirement to
maintain an agency bid list if the portion
selected reasonably covers the geographic
area of the agency’s business activity.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201489 Judith M. Porras
General Counse!
General Services

Commission

Effective date: February 20, 1992

Proposal publication date: November 1, 1991
For further information, please call: (512)
463-3446
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o 1 TAC §113.6

The General Services Commission adopts an
amendment to section §113.6, concerning bid
evaluation and award, with changes to the
proposed text as published in the November
1, 1991, issue of the Texas Register (16
TexReg 6179).

The section is amended to comply with the
provisions of Texas Civil Statutes, Article
601b, and specifically the newly-enacted
§§3.202, 3.211, 3.212, and 3.32 thereof.

The section lists factors that must be consid-
ered when evaluating competitive sealed pro-
posals or purchasing electrical items, and
implements preferences for energy efficient
products and rubberized asphalt paving ma-
terials.

Two parties submitted comments regarding
the amendment to the section. One
commenter pointed out an apparent typo-
graphical error in subsection (b)(9), stating
that the language should read "as to quantity
and quality” instead of "as to quantity and
quantity.” The other commenter stated con-
cerning subsection (c)(4)(E) that the itemiza-
tion of suggested factors for evaluation of an
RFP makes it easier to identify what factors
could and should be used

The University of Texas at Austin and Texas
Department of Transportation commentad in
favor of the adoption.

The commission coricurs with the comments
received and subsection (b) is changed as
necessary to correct the identfied error.

The amendment is adopted under Texas Civil
Statutes, Article 601b, §3, which provides the
General Services Commission with the au-
thority to promulgate rules to accomplish the
purpose of Article 3.

§113.6. Bid Evaluation and Award, Condi-
tions Applicable to Both Open Market and
Contract.

(a) (No change.)
(b) Award.
(1)-(8) (No change.)

(9) The commission shall give a
preference to energy efficient product if the
products meet state requirements a to quan-
tity and quality as set forth in advertised
specification and are equal to or less than
the cost of other products offered in the
responses o invitation for bids or request
for proposals. This preference shall be im-
plemented by evaluating the energy usage
of product offered and considering the cost
of energy usage over the expected life of
the equipment. The methodology for evalu-
ation of the energy costs shall be included
in the specifications for the invitation for
bids or the request for proposals.

(10) The commission may give
preference to rubberized asphalt paving
made from scrap tires by a facility in this
state in purchases of rubberized asphalt pav-
ing material, if the cost as determined by
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life-cycle cost benefit analysis does not ex-
ceed by more than 15% the bid cost of
alternative paving materials.

(c) Negotiations of contracts.
(1)-(3) (No change.)

(4) Pursuant to the provisions of
Chapter 390, 70th Legislature, 1987,
amending Texas Civil Statutes, Article
601b, §3. 021, the commission may acquire
telecommunications devices, systems, or
services or any automated information sys-
tems, the computers on which they are auto-
mated, or a service related to the
automation of information systems or the
computers on which they are automated,
including computer software by following a
procedure using competitive sealed propos-
als subject to the following conditions and
procedures. ‘

(A)-(D) (No change.)

(E) At a minimum, the RFP
shall include a statement of work describing
the item or sérvice desired; the criteria that
will be used in evaluating proposals; and a
statement as to when and in what form
prices are to be submitted. The evaluation
criteria shall be described in a plan of eval-
uation which identifies evaluation factors
developed in relation to their importance to
the proposed work or project. The criteria
or standards shall measure how well a pro-
posal meets desired performance require-
ments. Standards should seck to match the
evaluation of proposals against objective
norms rather than comparing one proposal
against - another. The evaluation process
shall also include price and cost analysis.
Factors such as installation costs, the over-
all life of the system or equipment, the cost
of acquisition, operation, and maintenance
of hardware included with, associated with,
or required for the system or equipment
during the state’s ownership or lease, the
cost of acquisition, operation, and mainte-
nance of software included with, associated
with, or required for the system or equip-
ment during the state’s ownership or lease,
the estimated cost of supplies, the estimated
costs of employee training, the estimated
cost of additional long-term staff needed,
and the estimated increase in employee pro-
ductivity, shall be considered by the com-
mission when determining which proposal
is most advantageous to the state. Only
criteria as designed in the solicitation may
be considered in evaluation of award. An
evaluation team may be formed to evaluate
and discuss proposals. The commission
shall invite requisitioning agency participa-
tion on the evaluation team.

(F)-(G) (No change.)
(d) Safety standards for electrical

items. The commission or another state
agency may not purchase an electrical item
unless the item meets applicable safety stan-
dards of the federal Occupational Safety
and Health Administration (OSHA).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201486 Judith M. Porras
General Counsel
General Services

Commission

Effective date: February 20, 1992
Proposal publication date: November 1, 1991

For further information, please call: (512)
463-3446

¢ ¢ ¢
e 1 TAC §1139

The General Services Commission adopts an
amendment to §113.9, which pertains to term
contracts, without changes to the proposed
text as published in the November 1, 1991,
issue of the Texas HRegister (16 TexReg
6180).

The amendment is necessary to ensure com-
pliance with recently enacted provisions of
Texas Civil Statutes, Article 601b, §3.181.

The section requires the commission to study
at least one service annually to determine the
benefits of a state-wide or regional contract.
State-wide or regional contracts are not re-
quired for services that more than five bidders
are willing to provide.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 601b, §3.01, which provide
the General Services Commission with the
authority to promulgate rules to accomplish
the purpose of Article 3.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201490 Judith M. Porras
General Counsel
General Services

Commission

Effective date: February 20, 1892
Proposal publication date: November 1, 1991

For further information, please call: (512)
463-3446

¢ L4 L
e 1 TAC §113.11

The General Services Commission adopts an
amendment to §113.11, concerning Texas
Department of Criminal Justice purchases,
with changes to the proposed text as pub-
lished in the November 1, 1991, issue of the
Texas Register (16 TexReg 6180).

The section is amended to comply with tech-
nical amendments to Texas Civil Statutes,
Article 601b, §3.23, and Texas Government
Code, §§497.021 et seq.

The section clarifies the requirement that
state agencies purchase supplies, materials,
and/or equipment produced by the Texas De-
partment of Criminal Justice, sets forth ex-
ceptions to this mandatory requirement,
describes the manner in which such orders
are to be handled, describes the procedure
for certifying that goods can be purchased
elsewhere at a lower price, and allows state
agencies to obtain an informal or formal quo-
tation and issue a purchase order to the
Texas Department of Criminal Justice for
goods that are not included in an established
contact, the cost of which does not exceed
$5,000.

One party submitted comments regarding the
amendment to the section. The commenter
asked whether an agency will be permitted to
purchase from other sources without obtain-
ing formal or informal bids if the Texas De-
partment of Criminal Justice cannot supply
the goods. No other comments were re-
ceived.-

The University of Texas at Austin commented
in favor of the adoption.

The commission responds to the question
raised by the commenter that purchases from
other sources, in cases where the Texas De-
partment of Criminal Justice cannot supply
the goods, must comply with applicable com-
petitive bidding rules and statutory require-
ments.

The amendment is adopted under Texas Civil
Statutes, Article 601b, §3.01, which provide
the General Services Commission with the
authority to promulgate rules to accomplish
the purpose of Article 3.

§113.11. Texas Department of Criminal
Justice Purchases. The commission is au-
thorized by Texas Civil Statutes, Article
601b, §3.23, and Texas Government Code,
§§497.021 et seq, to enter into contracts
with the Texas Department of Criminal Jus-
tice for the purchase of supplies, materials,
and/or equipment produced by the Texas
Department of Criminal Justice for use by
other state agencies. When such contracts
have been negotiated, the state agencies will
be so notified by the issuance of catalog
pages listing the items approved for pur-
chase. Orders for these supplies will be
placed with the Texas Department of Crimi-
nal Justice in the same manner as other
contract orders are handled. It is mandatory
that all such items be purchased from the
Texas Department of Criminal Justice un-
less an agency submits written evidence,
acceptable to the commission that an item
available from the Texas Department of
Criminal Justice will not adequately serve
its needs or the institutional division of the
Texas Department of Criminal Justice deter-
mines that the division is unable to fill a
requisition for an article or product. A state
agency is not required to purchase from the

¢ Adopted Sections
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Texas Department of Criminal Justice if
they determine the goods or articles can be
purchased elsewhere at a lower price, and
the commission so certifies. Certification
will be accomplished by the commission
accepting and processing an agency requisi-
tion, or approval of payment on a purchase
accomplished under delegated authority.
Items which are not included in an estab-
lished contract may be purchased directly
from the Texas Department of Criminal Jus-
tice using an informal or formal quotation
and issuing a proper purchase order for
amounts not to exceed 35,000.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201491 Judith M. Porras
General Counssl
General Services

Commission

Effective date: February 20, 1992
Proposal publication date: November 1, 1991

For further information, please call" (512)
463-3446

¢ ¢ ¢

Purchase of Alternative Fuel
Vehicles
e 1 TAC §113.25

The General Services Commission adopts an
amendment to §113.25, without changes to
the proposed text as published in the Novem-
ber 1, 1991, 1ssue of the Texas Register (16
TexReg 6181),

The amendment is necessary to ensure com-
pliance with recent amendments to Texas
Civil Statutes, Article 601b, §3.29(a).

L)
The section will increase the horsepower of
vehicles a state agency may purchase or
lease from 145 SAE horsepower to 160 SAE
net horsepower.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 601b, §3.01, which provide
the General Services Commission with the
authonty to promulgate rules to accomplish
the purpose of Article 3.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201494 Judith M. Porras
General Ccunsel
General Services

Commission

Effective date: February 20, 1992
Proposal publication date- November 1, 1991

For further information, please call: (512)
463-3446

¢ ¢ ¢

Inspection
e 1 TAC §§113.51, 113.52, 113.56

The General Services Commission adopts
amendments to §§113.51, 11352, and
113.56, concerning inspections and testing.
Section 113.52 is adopted with changes to
the proposed text as published in the Novem-
ber 1, 1991, issue of the Texas Register (16
TexReg 6181). Section 113.51 and §113.56
are adopted without change and will not be
republished.

The sections are amended comply with re-
cent amendments to Texas Civil Statutes,
Article 601b, §3.17.

The sections require inspection and testing of
all costly purchases, provide procedures for
such inspections, require the commission to
review existing contracts for recycling waste
produced at state buildings under the com-
mission's control, permit removal of vendors
from the bid list for complaints, and make
technical corrections.

Two parties submitted comments regarding
the amendments to the sections. One
commenter stated generally that it supported
more intensive inspection and testing of prod-
ucts. The other commenter suggested that
the term “costly” in §113.51 needs darifica-
tion, stating that the interpretation of what is
costly is left up to the reader. The same
commenter stated with regard to §113.52(b)
that the rule would have a severe impact on
agency operations in terms of receipt time if
the commission intends to inspect every item
the agency rejects for not meeting specifica-
tions. The commenter further stated that the
same ptovision would severely affect vendors
if items are held for a lengthy amount of time
for a follow-up inspection. Finally, the
commenter stated that the term “repeated
complaints® should be clarified.

The Texas Department of Criminal Justice-
Institutional Division commented in favor of
the adoption and the Texas Department of
Transportation commented against.

The commission does not concur with the
comment that the term “costly” should be
clarified. Flexibility of interpretation is re-
quired in order to account for the assessment
of risk to the state that a given transaction
represents. Such risk could arise not only
from the cost of a particular item, but also
from the complexity of the specifications for
the item, the volatility of the market supplying
that item, or other factors. Describing such
purchases merely in terms of an arbitrary
dollar threshold would not adequately provide
for the impact of those factors upon the cost
of an item The commenter correctly states,
however, that the interpretation of what is
costly is left to the reader This is consistent
with the commission's approach, as seen in
§113.52(b), wherein agencies are required to
perform initial inspections and testing of such
purchases. Further darification of the term
would interfere with the discretion of an
agency in performing its responsibilities under
these sections. The commission concurs with
the comments regarding §113 52(b)
pertaining to follow-up inspections. The sec-
tion has been amended accordingly to elimi-
nate the requirement that the specifications

and inspection section conduct follow-up in-
spections in all cases, and now refers to such
follow-up inspections in permissive rather
than mandatory language. The commission
does not concur with the comment pertaining
to §113.56(d) requesting dlarification of “re-
peated complaints.” Although ‘repeated”
means more than one, it would be inadvis-
able to establish a threshold number of com-
plaints which would be regarded as
constituting repeated complaints. The evalua-
tion of such complaints involves the exercise
of professional judgment in determining
whether the complaints are warranted, con-
sidering the presence or absence of mitigat-
ing tactors, and deciding whether sanctions
are appropriate. Such an exercise of discre-
tion requires more flexibility than would be
possible under a restrictive definition of re-
peated complaints.

The amendments are proposed under Texas
Civil Statutes, Article 601b, §3.01, which pro-
vides the General Services Commission with
the authority to promulgate rules to accom-
plish the purpose of Article 3.

§113.52. Selection of Items for Inspection
andlor Testing.

(a) (No change.)

(b) State agencies shall be responsi-
ble for the initial inspection and testing of
all costly purchases. Inspection and testing
will be done in accordance with instructions
issued by the Specifications and Inspection
Section of the General Services Commis-
sion. The Specifications and Inspection Sec-
tion may devise appropriate form(s) as
necessary to assist the agencies in carrying
out this duty. In addition to random inspec-
tions, the Specifications and Inspection Sec-
tion may conduct follow-up inspections of
purchases which fail initial agency inspec-
tions to verify if specifications are met. The
Specifications and Inspection Section will
coordinate with the assigned purchaser as
required to carry out these dutics.

(c) As a part of the standards and
specifications program, the commission
staff shall review existing contracts in effect
on and after September 1, 1991, for recy-
cling waste produced at state buildings un-
der the control of the commission. Such
review shall be made to ensure that all
contracted recycling services meet contract
specifications.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counssl

and fcund to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201492 Judith M Porras
General Counsel
General Services

Commission

Effective date. February 20, 1992
Proposal publication date: November 1, 1991
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For further information, please call: (512)
463-3446

¢ L Z ¢

Surplus Property Sales
¢ 1 TAC §113.76

The General Services Commission adopts
new §113.76, without changes to the pro-
posed text as published in the November 1,
1991, 1ssue of the Texas Register (16
TexReg 6181).

The new section is necessary to ensure com-
pliance with recent amendments to Texas
Civil Statutes, Article 601b, §9.11.

The section provides a method for determin-
ing the fair market value of chairs which were
used, and may be purchased, by an elected
or appointed officer and executive heads of
agencies.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 601b, §9.04, which provide
the General Services Commission with the
authority to promulgate rules to accomplish
the purpose ot Article 9.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201493 Judith M. Porras
General Counsel
General Services

Commission

Effective date: February 20, 1992
Proposal publication date: November 1, 1991

For further information, please call: (512)
463-3446

¢ ¢ ¢

Competitive Cost Review
e 1 TAC §§113.93, 113.95, 113.99

The General Services Commission adopts
amendments to §§113.93, 11395, and
113.99, concerning the competitive cost re-
view program. Section 113.95 is adopted with
changes to the proposed text as published in
the November 1, 1991 issue of the Texas
Register (16 TexReg 6182). Section 113.93
and §113. 99 are adopted without changes
and will not be republished.

The sections are amended to comply with
recent amendments to the provisions of
Texas Civil Statutes, Article 601b, Article 13.

The sections will expand the reporting re-
quirements of agencies, identify the agencies’
internal auditors as program coordinators,
and state the duties of the commission with
regard to assisting agencies and conducting
its own comparative cost study.

Two parties submitted comments regarding
the amendments to the sections. One
commenter requested clarification that the
December 1 deadline cited in §113. 95(d)

applies to the time for submission of the
schedule rather than the time by which ap-
proval must be obtained. The same
commenter regommended that the instruc-
tions referred to in §113.95(e) include, or
consist entirely of, the "Competitive Cost Re-
view Cost Analysis Guide” issued by the state
auditor, In addition, the commenter noted the
inadvertent omission of the step of requiring
the agency to submit the completed manage-
ment study to the commission for approval,
and recommended including language cor-
recting the omission. The other commenter
made a number of comments, some of which
were global and some which pertained to
specific sections. Concerning the competitive
cost review rules as a whole, the commenter
stated that notwithstanding the commission's
determination that there would be no fiscal
implications for state or local government, the
experience of the agency in question was that
significant resources ($300,000) had been
expended while achieving no significant sav-
ings to the agency. The commenter stated
that additional requirements specified by
House Bill 39 and the proposed rule changes
would increase the amount of resources
spent in complying with the statute. In addi-
tion, the commenter questioned when the
changes would become effective, and in-
quired as to what legislation is currently in
effect.

Concerning §113.95(a), the commenter
stated that it had no written definition of what
the term “coordinate” entails, and indicated its
concern that the internal auditor's review
functions described in §113.95(f) may consti-
tute a conflict of interest with such coordinat-
ing activity. The commenter also stated that
sufficient resources had not been appropri-
ated to allow its internal auditor to fully imple-
ment the statutory provisions. With regard to
§113.95(a), the commenter remarked that the
development of a management study suffi-
ciently comprehensive to accommodate
private-sector practice would require addi-
tional resources to develop such information.
Conceming §113.95(b), the commenter
stated that additional staff resources would
be required to provide information in the for-
mat prescribed by the state auditor's guide-
lines. The commenter requested guidance as
to the format or details required for the report
pertaining to commercial activities and related
information referred to in §113.95(c), and
suggested that the commission or the state
auditor provide a mailing list and mailing la-
bels for use in delivering the report to the
required parties. The commenter also sug-
gested that the deadlines of November 1 and
December 1 (specified in §113.95(b) and
§113.95(d), respectively) be adjusted to ac-
commodate reasonable time lines for re-
questing, receiving, and incorporating
comments into finalized document form. The
commenter also noted that no time line was
established for obtaining the commission's
approval of management studies, and thus
suggested that such review and approval pro-
cess could span well over a fiscal year
period. Regarding §113.99(a), the commenter
stated that it was unclear whether the com-
mission’s comments and suggestions
pertaining to the inventory of commercial ac-
tivities were to be received and incorporated
prior to the agency requesting board approv-

al. The commenter stated that the phrase
“timely study” as used in §113.99(b) was un-
clear in terms of actual time, and that if not
further defined it should not be an item of
review for compliance with the commission
Concerning the provision in §113.99(e) ex-
cluding measures not contained in the man-
agement study from consideration, the
commenter stated that such exclusion would
be detrimental to the comparison process. As
an alternative, the commenter suggested lan-
guage which would encourage agencies to
include all relevant information into the man-
agement study. Finally, with respect to
§113.99(f), the commenter suggested that the
agency coordinator be included in the speci-
fied distribution list, and that the agency coor-
dinator be directly advised of any other
communications pertaining to competitive
cost review activities.

The Texas Department of Transportation and
Texas Department of Mental Health and Men-
tal Retardation commented against the adop-
tion of the amendments.

The commission does not concur that there
will be fiscal implications for state govern-
ment as a result of enforcing or administering
the sections. The sections implement newly-
enacted statutory requirements which are in
addition to or in lieu of previously existing
statutory requirements. The comments made
in this regard pertain to past expenditures
which could not have been made as a result
of the adoption, enforcement, or administra-
tion of these sections. The commission does
not concur that a conflict of interest results
from an internal auditor's duties to coordinate
activities, referred to in §113.95(a), and to
review cost estimates, as required in
§113.95(f). Both duties are required by stat-
ute, which must be read so as to give effect
to both.

The comments raised in response to
§113.95(a), to the effect that the management
study must be sufficiently comprehensive to
accommodate private-sector interests, appar-
ently refers to the portion of the rule which is
being deleted. As such, it is not germane to
the proposed amendments.

The comment pertaining to §113.95(b) that
additional resources would be required to
provide information in the format prescribed
by the state auditor also refers to the portion
of the rule being deleted. As such, the com-
ment is not germane to the proposed amend-
ment.

The commission disagrees that additional
guidance must be given to agencies regard-
ing the format for reporting information de-
scribed in §113.95(c). The information may
be reported in a manner determined by the
agency in its discretion; additional require-
ments or prescribed formats would therefore
hamper agencies' efforts to comply with. The
commission also disagrees that further identi-
fication of the sources for receipt of the infor-
mation is necessary; the intended recipients
are adequately identified and are consistent
with statutory requirements. The references
to November 1 and December 1 deadlines
pertain to statutory provisions which the com-
mission is required by law to implement.

¢ Adopied Sections
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The commission concurs with the comment
that the deadline of December 1 cited in
§113 95(d) applies to the time for submission
of the schedule, and amends the section ac-
cordingly

The commission concurs with the comments
regarding §113.95(e) that the instructions
should include the state auditor's guidelines,
and that explicit language requiring the
agency to submit the completed management
study for approval should be included. The
commission amends the section accordingly.

The commission acknowledges that no time
line was established in §113 95(f) for obtain-
ing the commission's approval of manage-
ment studies, as none is provided In the
statute. The commission disagrees, however,
that this should be construed as allowing un-
reasonable delays in such approvals.

The commission disagrees that the language
in §113.99(a) is unclear with respect to the
agency's receipt and incorporation of com-
ments and suggestions relative to the inven-
tory of commercial activities. The commission
is to make comments and suggestions;
whether such suggestions or comments are
incorporated is within the discretion of the
agency. The commission does not concur
with the comment regarding the phrase
"timely study” in §113.99(b) The commission
disagrees that there is a need for clarification
“in terms of actual time" of what is meant by
this phrase The phrase is intended to allow
flexibility for the convenience of the agency
as well as the commission, Moreover, the
commission cannot agree to waive any item
of review If such is required by statute.

The comment concerning provisions in
§113 99(e) excluding certain measures from
consideration pertains to language previously
adopted by the commission, and is thus not
part of proposed amendments subject to
agency review and comments. It should be
noted, however, that the requirements listed
in §113 95(e) for management studies are
not exclusive and thus may contain the rele-
vant information to which the commenter re-
fers

The comment regarding §113.99(f) also per-
tains to language previously adopted by the
commission, and is thus not part of proposed
amendments subject to agency review and
comments.

With respect to the comment concerning the
"earliest date of adoption,” the commission
states that the changes are in effect as of the
following date of certification is shown. In
response to the inquiry as to what legislation
is in effect, the legislation is that found in
Texas Civil Statutes, Article 601b, Article 13.

The amendments are adopted under Texas
Civil Statutes, Article 601b, §§3.01, 1303,
and 13.05, which provide the General Ser-
vices Commission with the authority to pro-
mulgate rules to accomplish the purposes of
Article 3 and Article 13.

§113.95. State Agency Responsibilities.

(a) Each biennium, state agencies
subject to the competitive cost review pro-
gram shall conduct cost review studies of

their commercial activities. If the agency
has an internal auditor, the internal auditor
shall coordinate the activities of the agency
as required by the statute. The agency shall
adopt rules necessary to implement the stat-
ute including conducting management stud-
ies and developing in-house cost estimates.

(b) By November 1 of each year
the subject agencies shall identify their
commercial activities and develop a sched-
ule to study the commercial activities iden-
tified. For each commercial activity
identified, the agency shall quantify in mea-
surable units the amount of the activity
performed and indicate the amount of funds
budgeted for the activity by the agency.

(c) The agency head shall notify the
state auditor, the Legislative Budget Board,
Governor's Office of Budget and Planning,
Senate Finance Committee, House Appro-
priations Committee, and the commission of
the commercial activities, workload indica-
tors, budget information, and study sched-
ule for review and comment.

(d) The agency shall then submit its
schedule and activity inventory to its gov-
erning body by December 1 of each year for
approval. The agency shall conduct the
management study of the functions identi-
fied after approval of the governing body.

(e) The management study shall be
conducted in accordance with the "Compet-
itive Cost Review Analysis Guide" issued
by the State Auditor’s office, and instruc-
tions issued by the commission. The man-
agement study shall be forwarded to the
commission for review and approval. As a
minimum, a management study must con-
tain:

(1) a description of the agency
function;

(2) an analysis of the quality
and quantity of the work of the agency in
relation to that function; and

(3) a description of any effi-
ciency initiatives that the agency could im-
plement to perform the function more
efficiently.

(f) Afier commission approval of
the completed management study, the
agency shall estimate the total cost to per-
form the function. The cost estimate shall
be prepared in accordance with procedures
and instructions contained in the curmrent
edition of the "Competitive Cost Review
Cost Analysis Guide" published by the of-
fice of the State Auditor. The agency in-
house cost estimates shall be submitted to
its internal auditor for review before for-
warding the cost estimate to the state audi-
tor for approval,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas on January 30, 1992.

TRD-9201488 Judith M. Porras
General Counsel
General Services

Commission

Effective date: February 20, 1992
Proposal publication date: November 1, 1991

For further information, please call: (512)
463-3446

4 L4 ¢

Chapter 123. Facilities,
Planning, and Construction

Building Construction Adminis-
tration
¢ 1 TAC §§123.13, 123.15, 123.18

The General Services Commission adopts
amendments to §§123.13, 123.15, and
123.18. Section 123 15 is adopted with
changes to the proposed text as published in
the November 1, 1991, issue of the Texas
Register (16 TexReg 6183). Section 123.13
and §123.18 are adopted without changes
and will not be republished.

The sections are adopted to clarify the exclu-
sions of certain construction projects from the
provisions of Texas Civil Statutes, Asticle
601b, Article 5 and to define procedures for
the selection of architects/engineers and bid-
ding, in compliance with Article 601b, Article
5.

The amendment to §123.13 excludes certain
repair and rehabilitation projects on state-
owned buildings and leased buildings if such
work is not required to be provided by the
lessor. The amendment to §123.15 sets forth
architecengineer selection procedures and
criteria and allow firms 30 days to prepare
and submit information concerning their quali-
fications and experience. The amendment to
§123.18 attords construction bidders 30 days
to submit bids, except for emergencies or to
prevent undue cost to a state agency; what
constitutes an emergency is also defined.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 601b, §5.15, which au-
thorize the General Services Commission to
promulgate rules to necessary to accomplish
the purposes of Article 5.

§123.15. Selection of Architect/Engineer for
Professional Services.

(a) Selection of an architect/engi-
neer for professional services shall be in
accordance with Texas Civil Statutes, Arti-
cle 601b, §5.22.

(b) A using agency recommenda-
tion on an architect/engineer for a project
should accompany the project request.

(c) When funds are appropriated for
a construction project directly to the Gen-
eral Services Commission or when the us-
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ing agency for which project funds are
appropriated declines to make recommenda-
tons on an architect/engineer for a project,
the following procedures shall be used for
the architect/engineer selection.

(1) (No change.)

(2) The commission recognizes
that professional services required for each
project will differ. Criteria developed from
the project description will be used by the
committee to formulate the list of archi-
tect/engineers for the comparative selection
based ranking of the architect/engineers.
Such criteria includes, but is not necessarily
limited to, considerations such as project
type, size, complexity, the ability and ca-
pacity of the architect/engineer for timeli-
ness, skill, creative ability, and technical
and professional knowledge. The project
description will provide a basis for the list
of minimum qualifications that a prospec-
tive architect/engineer should possess in or-
der to provide professional services on the
project.

(3) The selection committee,
where possible, will compile a list of at
least 10 firms that meet or exceed the mini-
mum qualifications for further consider-
ation. It is recognized by the commission
that 10 firms is an optimum number of
firms that could effectively be considered
without causing undue administrative delay
in the project. More than 10 firms may
actually meet the minimum requirements
established for the project, but no additional
firms will be considered unless the selection
committee decides it can do so without
undue administrative delay in the project.

(A) Upon determination by
the commission that a project for repair,
rehabilitation, or renovation is of limited
scope for professional services, the commis-
sion may consider a lesser number of archi-
tect/engineer firms for selection
consideration.

(B) Selection of an archi-
tect/engineer firm for providing emergency
services will be made following a determi-
nation by the commission that an emer-
gency  project warrants  professional
services, and that professional services are
required in an urgent time frame which does
not permit normal selection committee pro-
cedures to occur; provided that only firms
that have had previous experience on state
construction projects shall be considered.

(4) (No change.)

(5) Firms selected for consider-
ation will be notified and given a brief
description of the project and those inter-
ested in further consideration will be sched-
uled for an interview with the selection
committee. Individuals or firms shall be

allowed a 30-day response time period for
preparation and submission of information
which presents specific project experiences
and qualifications to the commission.

(6)-(7) (No change.)

(8) The firm rated highest by the
committee will then be offered the project
and an agreement negotiated for the work
included. Should this firm and the commis-
sion fail a mutually acceptable agreement,
the project will then be offered to the firm
rated second highest. In the unlikely event
that an agreement cannot be reached with
the second choice, a similar procedure will
be followed with the third highest rated
firn, In no event will an agreement be
offered to a firm which the committee de-
termines fails to satisfy the minimum deter-
minates for selection considerations.

(9) After an architect/engineer
selection is completed, the firms inter-
viewed but not selected will be advised of
the selection committee determination.

(10) Items of consideration in
making the initial selection will include, but
not necessarily be limited to, the following:

(A) architect/engineer’s ex-
perience with projects similar in character
and or scope for which the architect/engi-
neer is Leing considered;

(B) location of architect/en-
gineer's principal business office relative to
the project site;

(C) compatibility  between
the number of employees of the archi-
tect/engineer firm and size and complexity
of the project;

(D) (No change.)

(E) cument professional ser-
vice work load and capability of the archi-
tect/engineer to commence proceeding with
the project at reasonable speed;

(F) (No change.)

(G) registration status of per-
sons engaged in the practice of professional
architectural or engineering services.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201483 Judith M. Porras
General Counsel
General Services

Commission

Effective date: February 20, 1992

Proposal publication date: November 1, 1991

For further information, please call: (512)
463-3446 '

L4 L4 ¢
TITLE 7. BANKING AND
SECURITIES

Part VII. State Securities
Board

Chapter 101. General
Administration
e 7 TAC §101.4

The State Securities Board adopts an amend-
ment to §101.4 conceming examination of
records without changes to the proposed text
as published in the December 6, 1991, issue
of the Texas Register (16 TexReg 6985).

The amendment sets forth in the Agency's
rules the Agency's procedures for addressing
requests under the Texas Open Records Act.

The amendment serves as a guide for per-
sons who inquire regarding how requests un-
der the Texas Open Records Act are
addressed by the Agency.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ity securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-8201387 Richard D. Latham
Securities Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

L4 L4 ¢
¢ 7 TAC §101.5

The State Securities Board adopts new
§101.5 concerning the cost of copies of public
records without changes to the proposed text
as published in the December 6, 1991, issue
of the Texas Register (16 TexReg 6986).

The new section provides notice of the costs
for certified and noncertified photocopied re-
productions of Agency records.

The new section reflects the costs recom-
mended by the General Services Commis-
sion for certified and noncertified Agency re-
cords.

o Adopted Sections
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No comments were received regarding adop-
tion of the new section.

The new section is adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-9201386 Richard D. Latham
Securities Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

¢ ¢ ¢

Chapter 115. Dealers and
Salesmen

e 7 TAC §115.1

The State Securities Board adopts the an
amendment to §115.1 concerning availability
of records, without changes to the proposed
text as published in the December 6, 1991,
issue of the Texas Register (16 TexReg
6986).

The section reflects in the Agency's rules a
requirement regarding availability of records.

The section reflects the requirement that ap-
plicants for dealer and/or investment adviser
registration execute an agreement to make
records available to the commissioner or his
representative.

No comments were received regarding adop-
tion of the amendment,

The amendment is adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-9201382 Richard D. Latham
Securiies Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

¢ ¢ L4

o 7 TAC §1154

The State Securities Board adopts an amend-
ment to §115.4 concerning evidences of reg-
istration without changes to the proposed text
as published in the December 6, 1391, issue
of the Texas Register (16 TexReg 6986).

The amendment is needed in order to comply
with House Bill 1393, 72nd Legislature, Regu-
lar Session, 1991 concerning late renewal of
licenses by certain military personnel and to
set forth recently increased fees.

The amendments sets forth a new procedure
to allow certain persons on active duty in the
armed forces the renew their registration
without having to pay a penalty for late re-
newal and reflects fee increases set forth in
House Bill 11, 72nd Legislature, 1st Called
Session, 1991.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD:9201381 Richard D. Latham
Securities Commissioner
State Securities Board

Effective date; February 19, 1892
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

¢ ¢ L
Chapter 133. Forms

¢ 7 TAC §133.1

The State Securities Board adopts an amend-
ment to §133.1 concerning the Texas Open
Records Act request, without chariges to the
proposed text as published in the December
6, 1991, issue of the Texas Register (16
TexReg 6987).

The amendment provides an updated form
for persons who make requests under the
Texas Open Records Act.

The amendment provides a form for Texas
Open Records Act Requests.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its

jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992.

TRD-9201385 Richard D. Latham
Securities Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

¢ L 4 ¢
e 7 TAC §133.2, §133.3

The State Securities Board adopts the repeal
of §133.2, and §133.3 concerning request for
pubic records in storage form and open re-
cords act request without changes to the pro-
posed text as published in the December 6,
1991, issue of the Texas Register (16
TexReg 6987).

The repeals are needed in order to eliminate
unnecessary forms.

The repeals eliminate unnecessary forms.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 581, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-9201384 Richard D. Latham
Securities Commisstoner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call: (512)
474-2233

¢ ¢ ¢

o 7 TAC §133.15

The State Securities Board adopts an amend-
ment to §133.15 application for registration as
an individual securities dealer or investment
adviser.

The amendment is adopted without changes
to the proposed text as published in the De-
cember 6, 1991, issue of the Texas Register
(16 TexReg 6988).
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The amendment is needed to reflect current
filing fees.

The form reflects the increased fee contained
in House Bill 11, 72nd Legislature, 1st Called
Session, 1991.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 5§81, §28-1, which provide
that the board may make or adopt rules or
regulations governing registration statements,
applications, notices, and reports, and in the
adoption of rules and regulations, may class-
ify securities, persons, and matters within its
jurisdiction, and prescribe different require-
ments for different classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-9201380 Richard D Latham
Securities Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date' December 6, 1991

For further information, please call. (512)
474-2233

¢ L L4
e 7 TAC §133.17, §133.19

The State Securities Board adopts new
§133.17 concerning multiple registration-
undertaking to disclose affiliations; and an
amendment to §133.19 concerning applica-
tion for registration of a corporation or part-
nership as a securities dealer or investment
advisor or as a securities salesman without
changes to the proposed text as published in
the December 6, 1991, issue of the Texas
Register (16 TexReg 6988), however there
was one change made to the form itself in
§133.17 in order to make it clear that affiia-
tions include situations in which persons or
business organizations own, of record or ben-
eficially, any interest amounting to 10% or
more of the voting control in any registered
entity with whom the registrant 1s affiiated.

Section 133.17 provides a standardized form
to make it easier for applicants for multiple
registration to undertake to disclose certain
affiliations in accordance with 7 TAC
§115.1(e)(1)(A).

Section 133.19 is needed to reflect current
filing fees.

Section 133.17 creates a form upon which to
make the required undertaking

The form in §133.19 reflects the increased
fee contained in House Bill 11, 72nd Legisla-
ture, 1st Called Session, 1991.

No comments were received regarding adop-
tion of the amendment and new section.

The new section and amendment are
adopted under Texas Civil Statutes, Article
581, §28-1, which provide that the board may
make or adopt rules or regulations governing
registration statements, applications, notices,

and reports, and in the adoption of rules and
regulations, may classify securities, persons,
and matters within its jurisdiction, and pre-
scribe different requirements for different
classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1991.

TRD-9201376 Richard D. Latham
Securities Commissioner
State Securities Board

Effective date: February 19, 1992
Proposal publication date: December 6, 1991

For further information, please call (512)
474-2233

4 ¢ ¢
e 7 TAC §§133.20, 133.23, 133.24

The State Securities Board adopts amend-
ments to §133.20, 133.23, and 133 24 con-
cerning forms, without changes to the
proposed text as as published in the Decem-
ber 6, 1991, issue of the Texas Register (16
TexReg 6988).

Section 133.20 is needed to reflect current
fling fees. Section 133.23 provides a new
form to make it easier for applicants to certify
that Texas franchise taxes either are not
owed or that payment of such taxes has been
made, Section 133.24 is needed to reflect
current filing fees.

In §133 20, the form reflects the increased
fee contained in House Bill 11, 72nd Legisla-
ture, 1st Called Session, 1991. Section
133.23 creates a new form upon which an
applicant may set forth the franchise tax re-
lated in formation. In §133.24, the form re-
flects the increased fee contained in House
Bill 11, 72nd Legislature, 1st Called Session,
1991.

No comments were received regarding adop-
tion of the amendments and new sections.

The amendments and new section are pro-
posed under Texas Civil Statutes, Article 581,
§28.1, which provide that the board may
make or adopt rules and regulations govern-
Ing registration statements, applications, no-
tices, and reports, and the adoption of rules
and regulations, may classify securities, per-
sons, and matters within its jurisdiction, and
prescribe different requirements for different
classes.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1992,

TRD-9201378 Richard D. Latham
Secunties Commissioner
State Securities Board

Effective date* February 19, 1992

Proposal publication date: December 6, 1991
For further information, please call: (512)
474-2233

4 ¢ ¢

TITLE 22. EXAMINING
BOARDS

Part V. Texas State Board
of Dental Examiners

Chapter 101. Dental Licensure

¢ 22 TAC §101.1

The Texas State Board of Dental Examiners
adopts an amendment to §101.1, concerning
general qualifications, with changes to the
proposed text as published in the November
15, 1991, i1ssue of the Texas Register (16
TexReg 6629).

The board adopts this rule to provide further
clarification of dental examination procedures
and to eliminate duplicative language in the
rule

The section states the general qualifications
for any person desiring to practice dentistry in
the State of Texas.

Comments received regarded suggested
word changes for further clarification of the
rule

The name of a group or association making
comments for the seclion was as followed.
Texas Department of Health. The agency
agrees with comments.

The amendment is adopted under Texas Civil
Statutes, Article 45511(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

§101.1. General Qualifications.
(a) (No change.)

(b) An applicant for licensure from
the Texas State Board of Dental Examiners
shall:

(1) make written application to
the board which shall indicate compliance
with all requirements of said application to
the board. Written application shall be re-
ceived not later than 30 days prior to the
announced examination date;

(2) present proof of graduation
from a dental school accredited by the
Commission on Dental Accreditation of the
American Dental Association or if the ap-
plicant has not completed the last term of
dental school prior to making application,
the dean of the accredited school shall cer-
tify that the applicant is a candidate for
graduation to occur prior to the examination
date;

(3) present proof of having
passed the examination for dentists in its
entirety given by the National Board of
Dental Examiners;

¢ Adopted Sections
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(4) present proof of successful
completion of a current course in basic life
support given by the American Heart Asso-
ciation or the American Red Cross prior to
the applicant’s examination for licensure;

(5) pay an examination and li-
censure fee as required by law and the rules
and regnlations of the board; and

(6) satisfactorily pass either an
oral, written, or clinical practical examina-
tion or any combination thereof as may be
determined by the board.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201462 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ L 4 ¢

Chapter 103. Dental Hygiene
Licensure

e 22 TAC §103.1

The Texas State Board of Dental Examiners
adopts an amendment to §103.1, concerning
general qualifications, without changes to the
proposed text as published in the November
15, 1991, issue of the Texas Register (16
TexReg 6630).

The board adopts this rule to consolidate
duplicative rule language and to clarify dental
hygiene examination procedures. '

The section states the general qualifications
for any person desiring to practice dental
hygiene in the State of Texas.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201463 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call; (512)
477-2085 .
¢ K ]

e 22 TAC §103.12

The Texas State Board of Dental Examiners
adopts the repeal of §103.12, concerning ex-
amination required, without changes to the
proposed text as published in the November

15, 1991, issue of the Texas Register (16
TexReg 6631).

The board is repealing this rule since all perti-
nent information is covered in other rules.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 4551f(6)(a)-(c), which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201464 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

® L 4 4
e 22 TAC §103.13

The Texas State Board of Dental Examiners
adopts the repeal of §1083.13, concerning na-
tional board, without changes to the proposed
text as published in the November 15, 1991,
issue of the Texas Register (16 TexReg
6631).

The board is repealing this rule since all perti-
nent information is covered in other rules.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 4551f(6)(a)-(c), which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

This agency hereby centifies that the rule as
adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992

TRD-9201465 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢
e 22 TAC §103.14

The Texas State Board of Dental Examiners
adopts the repeal of §103.14, concerning ap-
plication deadline, without changes to the
proposed text as published in the November
15, 1991, issue of the Texas Register (16
TexReg 6631).

The board is repealing this rule since all perti-
nent information is covered in other rules.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Cil Stat-
utes, Article 4551f(6)(a)-(c), which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201466 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

® 4 ¢
Chapter 109. Conduct

Fair Dealing
e 22 TAC §109.144

The Texas State Board of Dental Examiners
adopts an amendment to §109.144, concern-
ing records and their transfer, without
changes to the proposed text as published in
the November 15, 1991, issue of the Texas
Register (16 TexReg 6631).

The board adopts this rule to clarify patient
records ownerships and transfer for the pro-
tection of public health and provisions di-
rected under revised statutory language.
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The section states that a Texas dental li-
censee practicing dentistry in Texas shall
make, maintain, and keep adequate records
of diagnosis made and the treatment per-
formed upon each dental patient. It also
discusses the transfer of those records. In
addition, it states that dental records are the
sole property of the dentist who performs the
dental service. The dentist who leaves a loca-
tion, whether for retirement, sale, or whatever
reason, shall either take all records with him,
make a written transfer of records to the
succeeding dentist, or make written agree-
ment for the maintenance of records,

The Texas Association of Orthodontists com-
mented in support of the rule.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201467 C. Thomas Camp
Executive Direcior
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ® ¢

Mobile or Moveable Offices
e 22 TAC §109.153

The Texas State Board of Dental Examiners
adopts an amendment to §109.153, concern-
ing practice requirements: upon approval,
without changes to the proposed text as pub-
lished in the November 15, 1991, issue of the
Texas Register (16 TexReg 6632).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas, and to provide the public access to
information.

The section states that all dental service is to
be performed upon indigents or those physi-
cally unable to be transported to a dental
office.

Comments received regarded suggested
word changes for further clarification of the
rule.

The name of a group or association making
comments for the section was Texas Depart-
ment of Health. The agency agrees with com-
ments.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dantal Examin-

ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201468 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢
Anesthesia and Anesthetic
Agents

e 22 TAC §109.174

The Texas State Board of Dental Examiners
adopts an amendment to §109.174, concem-
ing sedation/anesthesia permit, without
changes io the proposed text as published in
the November 15, 1991, issue of the Texas
Register (16 TexReg 6632).

The board adopts this rule to provide a
means to recover administrative costs in issu-
ing permits for the protection of public health
and welfare and enhance the quality of dental
health care in Texas.

The section states the annual renewal fees
for dental license renewal certificates. It also
states fees for new permit issuances after
March 1, 1992,

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201469 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ L] ¢
e 22 TAC §109.175

The Texas State Board of Dental Examiners
adopts an amendment to §109.175, concern-
ing permit requirements, without changes to
the proposed text as published in the Novem-
ber 15, 1991, issue of the Texas Register (16
TexReg 6633).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas, and to provide the public access to
information.

The section states standard of care require-
ments of the inhalation conscious sedation
procedure.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201470 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢

Retired Status
e 22 TAC §109.181

The Texas State Board of Dental Examiners
new §109.181, concerning educational or
other requirements, without changes to the
proposed text as published in the November
15, 1991, issue of the Texas Register (16
TexReg 6633).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas, and to provide the public access to
information.

The section states the requirements for con-
tinuing or remedial educatior courses for a
retired dentict who has applied to be rein-
stated into active practice.

No comments were received regarding adop-
tion of the new section.

¢ Adopted Sections
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The new section is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and entforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 19892.

TRD-9201471 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ * ¢

Infection Control
o 22 TAC §109.220

The Texas State Board of Denta! Examinars
adopts an new §109.220, concerning pur-
pose, without changes to the proposed text
as published in the November 15, 1991, issue
of the Texas Register (16 TexReg 6634).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas.

The section states the purpose of rules in this
subchapter to establish proper sterilization,
disinfection, and other infection control proce-
dures in the practice of dentistry.

Comments received were as follows: Texas
Department of Health-clarification of wording
for technical accuracy; Texas Dental
Association-clarification of wording for techni-
cal accuracy; Texas Association of
Orthodontists-clarification of wording for tech-
nical accuracy; UTHScience Center-Houston
Branch-clarification of wording for technical
accuracy.

The names of groups and associations mak-
ing comments for and against the section are
as follows: for-Texas Department of Health;
Texas Association of Orthodontists; UTHSC-
Houston Branch; and against-Texas Dental
Association.

House Bill 7 and OSHA require that health
care workers comply with universal precau-
tions and infection control procedures other-
wise. The 72nd Legislature has given
statutory authority to the Texas State Board
of Dental Examiners to investigate infection
control and to adopt rules accordingly.

The new section is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent

with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201477 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ L ¢
* 22 TAC §109.221

The Texas State Board of Dental Examiners
adopts new §109.221, conceming definitions,
without changes to the proposed text as pub-
lished in the November 15, 1991, issue of the
Texas Register (16 TexReg 6634).

The board adopts this rule to provide for the
protestion of public health and welfere and
enhance the quality of dental health care in
Texas.

The section states the definitions of the terms
"health care workers,” “invasive-procedure”
and "universal precaution” as those terms are
defined in the Texas Health and Safety Code,
§85.202, as amended, Acts 72nd Legislature,
First Called Session, §36, Chapter 14 (1991),
and guidelines from the Centers for Disease
Control as applied to the practice of dentistry.

Comments received were as follows: Texas
Department of Health-clarification of wording
for technical accuracy; Texas Dental
Association-clarification of wording for techni-
cal accuracy; Texas Association of
Orthodontists-clarification of wording for tech-
nical accuracy; UTHScience Center-Houston
Branch-clarification of wording for technical
accuracy.

The names of groups and associations mak-
ing comments for and against the section are
as follows: for-Texas Department of Health;
Texas Association of Orthodontists; UTHSC-
Houston Branch; and against-Texas Dental
Assaociation.

House Bill 7 and OSHA require that health
care workers comply with universal precau-
tions and infection control procedures other-
wise. The 72nd Legislature has given
statutory authority to the Texas State Board
of Dental Examiners to investigate infection
control and to adopt rules accordingly.

The new section is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-

lating to the practice of dentistry to protect the
public health and safety.

§109.221.  Definitions. The following’
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise. The definitions of the term
"health care worker," "invasive-procedure,"”
and "universal precautions," as those terms
are defined in the Texas Health and Safety
Code, §85.202, as amended, Acts 72nd
Legislature, First Called Session, §36,
Chapter 14 (1991), (hereinafter referenced
as THSC §....) and guidelines from the Cen-
ters for Disease Control (CDC), as applied
to the practice of dentistry, are incorporated
herein by reference.

Sterilization ~A process by which all
forms of life with a defined environment are
completely destroyed.

Disinfection—-The partial elimination
of active growth stage bacteria and the inac-
tivation of some viruses. The potential for
infection remains after disinfection, includ-
ing infection with M. tuberculosis, hepatitis
A virus {HAV), and hepatitis B virus
(HBYV). The human immunodeficiency virus
(HIV) may also remain active following
disinfection.

Barrier techmiques-The use of pro-
tective items against infection-transmission
during any intraoral or invasive procedure
to include appropriate gloves for the proce-
dure performed. This definition shall in-
clude protective eye wear and nasal/oral
masks when "splash, spatter, or aerosol" of
body fluids is possible or expected.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201478 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢
Infection Control
e 22 TAC §109.222

The Texas State Board of Dental Examiners
adopts new §109.222, concerning required
sterilization and disinfection, with changes to
the proposed text as published in the Novem-
ber 15, 1991, issue of the Texas Register (16
TexReg 6634).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas.
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The section states that sterilization and disin-
fection is required for all surgical and other
instruments used intraorally and extraorally
that are used invasively or in a contact with or
penetration of soft tissue, bone, or other hard
tissues.

Comments received were as follows: Texas
Department of Health-clarification of wording
for technical accuracy; Texas Dental
Association-clarification of wording for techni-
cal accuracy; Texas Association of
Orthodontists-clarification of wording for tech-
nical accuracy; UTHScience Center-Houston
Branch-clarification of wording for technical
accuracy.

The names of groups and associations mak-
ing comments for and against the section are
as follows: for-Texas Department of Health;
Texas Association of Orthodontists; UTHSC-
Houston Branch; and against-Texas Dental
Association.

House Bill 7 and OSHA require that health
care workers comply with universal precau-
tions and infection control procedures other-
wise. The 72nd Legislature has given
statutory authority to the Texas State Board
of Dental Examiners to investigate infection
control and to adopt rules accordingly.

The new section is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ors with the authority to adopt and enforce
such rules and regulations not incensistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety

§109.222. Required Sterilization and Disin-
JSection.

(a) Sterilization is required for all
surgical and other instruments that may be
used intraorally or extraorally, where these
instruments may be used invasively or in
contact with or penetration of soft tissue,
bone, or other hard tissue. Other non-
surgical instruments, such as plastic instru-
ments, that may come into contact with
tissue must be disinfected with an American
Dental Association (ADA) registered solu-
tion that is tuberculocidal.

(b) All instruments subject to steril-
ization must undergo at least one of the
following procedures:

(1) steam autoclave;

(2) chemical vapor;

(3) dry-heat oven;

(4) ethylene oxide;

(5) chemical sterilant (used in
dilution amounts and time periods accord-
ing to manufacture’s recommendations or
accepted OSHA standards). Sterilization
equipment and its adequacy shall be tested

and verified in accord with ADA recom-
mendations.

(c) Following a dental procedure,
all instrumentation and operatory equipment
that may have become contaminated with
blood, saliva, or tissue debris must be, at a
minimum, disinfected and preferably steril-
ized by a CDC or ADA-approved method
before utilization again for patient care.

(d) Prior to sterilization, all instru-
ments must be free of any visible debris and
must be either scrubbed thoroughly with a
detergent and water solution or debrided in
an ultrasonic device containing cleaning so-
lution.

(e) Oral prosthetic appliances and
devices from a dental laboratory must be
washed with a detergent and water solution,
rinsed, disinfected, and rinsed before the
appliance or device is placed into a patient’s
mouth.

(f) Disposable (non-resterilizable)
items, including, but not limited to, gloves,
needles, intravenous fluids, intravenous ad-
ministration tubing, intravenous cathe-
ters/needles, and like items, shall not be
used in the treatment of more than one
patient.

(g) All items contaminated by body
fluids during patients care must be treated
as biohazardous material. Before extracted
tecth are returned to a patient or other party,
the teeth must be rendered non-
biohazardous. All contaminated single-use
items must be disposed of through estab-
lished OSHA guidelines for such disposal.
Teeth or tissue fragments to be used for
microscopic, testing, or educational pur-
poses must be sterilized prior to use. Such
tissues must be handled and stored as
biohazardous material until sterilization is
performed.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201479 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

L ¢ L 4
e 22 TAC §109.223

The Texas State Board of Dental Examiners
adopts new §109 223, concerning dental
health care workers, with changes to the pro-
posed text as published in the November 15,
1991, issue of the Texas Register (16
TexReg 6635).

The board adopts this rule to provide for the
protection of public health and welfare and

enhance the quality of dental health care in
Texas.

The section states all dental health care
workers shall comply with universal precau-
tions as prescribed for dentistry by the Cen-
ters for Disease Control and the Texas Health
and Safety Code, §85.202 et seq, as amend-
ed, 1991, in the care, handling, and treatment
of patients in the dental office or other setting
where dental procedures of any type may be
performed.

Comments received were as follows: Texas
Department of Health-clarification of words
for technical accuracy; Texas Association of
Orthodontists-clarification of words for accu-
racy; Texas Dental Association-clanfication of
words for technical accuracy; University of
Houston Health Science Center-clarification
of words for technical accuracy.

The names of groups and associations mak-
ing comments for the section are as follows:
Texas Department of Health; Texas Associa-
tion of Orthodontists; UTHSC-Houston
Branch; Texas Dental Association, The
agency agrees with comments.

The new section is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-{c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/er
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

§109.223. Dental Health Care Workers.

(a) Al dental health care workers
shall comply with universal precautions, as
recommended for dentistry by the Centers
for Disease Control and required by the
Texas Health and Safety Code, §85.202, et
seq, as amended, 1991, in the care, han-
dling, and treatment of patients in the dental
office or other setting where dental proce-
dures of any type may be performed.

(b) All dental health care workers
who have exudative lesions or weeping der-
matitis shall refrain from contact with
equipment, devices, and appliances that
may be used for or during patient care,
where such contact holds potential for blood
or body fluid contamination, and shall re-
frain from all patient care and contact until
the condition(s) resolvers unless barrier
techniques would prevent patient contact
with the dental health care worker’s blood
or body fluid.

(c) A dental health care worker(s)
who knows he or she is infected with HIV
or HBY and who knows he or she is
HBeAg positive may not perform any inva-
sive procedures unless and until the worker
has reported his/her health status to an ex-
pert review panel, as provided for herein,
and has sought and received counsel from
panel as to what procedures, if any, the
worker may continue to perform, pursuant

o Adopted Sections
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to provisions of THSC, §85.204, et seq, as
amended, 1991.

(d) An expert review panel shall be
named upon, or as soon thereafter as possi-
ble, the effective date of these rules and
shall be comprised of experts designated by
the board in the fields of infectious disease
with emphasis in HIV and HBV epidemiol-
ogy; dentistry with expertise in diagnosis
and treatment of oral manifestations of
HIV; and HBV infection; and public health.
The expert review panel shall conduct its
review(s) and make its determinations with
confidentiality, except that such information
shall be reported to the Texas State Board
of Dental Examiners as provided herein.
The release of information by the panel,
relating to the workers' infectious disease
status shall be to the board secretary and
executive director, and any such informa-
tion shall be utilized only fcr the purposes
ot monitoring the worker’s compliance with
conditions set by the review panel. In each
instance of panel review of a health care
worker's infectious disease status, the panel
shall include, where possible, the health
care worker’s personal physician.

(e) A dental health care worker pe-
riodically may petition the panel for any
redetermination(s) as to a change in the
worker's status for purposes of reassessing
patient-care duties that may or may not be
performed.

(f) A dental health carc worker who
knows he/she is infected with HIV, or HBV
and knows he or she is HBeAg positive,
and who is not restricted from performing
invasive procedures must comply with all
infection control rules herein to include uni-
versal precautions, applicable to dentistry,
as those are set out by the Centers for
Disease Control and provisions of THSC
§85.201, et seq, as amended, 1991.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201480 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢
e 22 TAC §109.224

The Texas State Board of Dental Examiners
adopts new §109.224, concerning disciplinary
procedures, with changes to the proposed
text as published in the November 15, 1991,
issue of the Texas Register (16 TexReg
6636).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas.

The section states the disciplinary procedures
for dental heaith care workers who fail to
comply with notifications to the board within
24 hours, or next working day, of confirmed
testing of positive results for HIV and HBV
antibodies.

The following comments were received.
Texas Department of Health-clarification of
words for technical accuracy; Texas Associa-
tion of Orthodontists-clarification of words for
accuracy; Texas- Dental Association-
clarification of words for technical accuracy.

The names of groups and associations mak-
ing comments for the section were as follows:
Texas Department of Health; Texas Associa-
tion of Orthodontists; UTHSC-Houston
Branch; Texas Dental Association. The
agency agrees with comments,

The new section is adopted under Texas Cuwil
Statutes, Article 4651f(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
nublic health and safety.

§109.224. Disciplinary Procedures.

(a) A dental health care worker
shall notify the expert review panel directly
through the Texas State Board of Dental
Examiners (TSBDE) director within 24
hours, or the next working day, of con-
firmed testing of positive results for HIV or
HBeAg seropositivity. Failure by the health
care worker to do so may result in disciplin-
ary action, including license revocation or
suspension, as may be determined by the
board in accord with Texas Civil Statutes,
Article 4549, §3.

(b) A dental health care worker
who is subject to the review panels counsel
and prescribed conditions for practice, and
who is allowed to continue to practice in
part or in total, shall comply with all terms
and conditions of the panel’s determination
and with any other matters of compliance
within these rules and the Dental Practice
Act.

(c) A denta]l health care worker
who is subject to the review panel’s coun-
sel, and who experiences a break in protec-
tive barrier technique while treating a
patient, is required to temporarily cease
treatment until the protective barrier can be
fully restored. If bleeding or body fluid
exposure to the patient presents a continued
potential exposure after protective barrier
restoration, the infected health care worker
must cease further direct contact or treat-
ment of that patient, but the health care
worker shall be responsible for the safety of

said patient in the procedure termination.
Following a protective barrier break, the
infected health care worker must file an oral
report with the TSBDE director no later
than 24 hours, or the next working day,
following the occurrence. The oral report
must be followed with a written report
within 72 hours to the director, who shall
cause a copy of said report to be filed with
the expert review pancl. Failure of the
health care worker to do so shall result in
immediate disciplinary action by the board,
after review and consultation with the re-
view panel, in accord with this section. For
purposes of this seciion, a break in protec-
tive barrier includes, but is not limited to, a
cut, tear, or puncture in gloves or a cut,
abrasion, or break of the skin which could
expose the patient to the potential for infec-
tion. b

(d) A dental health care worker
who is found to be in violation of the
review panel’s determinations of the work-
er’s conditions of practice as established by
the panel, or in violation of universal pre-
cautions and these rules, is subject to disci-
plinary action by the board as described in
subsection (a) of this section.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201481 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further Information, please call; (512)
477-2985

L4 ¢ ¢

Chapter 113. Requirements for
Dental Offices

e 22 TAC §113.2

The Texas State Board of Dental Examiners
adopts an amendment to §113.2, concerning
x-ray laboratories, without changes to the
proposed text as published in the November
15, 1991, issue of the Texas Register (16
TexReg 6636).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas, and to provide the public access to
information.

The section states that laboratories such as
x-ray laboratories must be in the dental office
of a legally practicing dentist. All patients
must te protected during the time of expo-
sure to x-rays with a lead apron and equip-
ment that is properly monitored by the
authonzed agency.
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Comments received are as follows: Texas
Dental Association-recommends that these
words be deleted: "and by equipment that is
properly monitored by the authorized agen-
cy.”

The name of a group or association making
comments against the section was as follows:
Texas Dental Association.

The agency clarified that it was not the dentist
who was required to monitor x-ray equipment;
rather, it was equipment that was properly
monitored when being used with a patient, all
for safety reasons.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c) which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201472 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992
Proposal publication date: October 15, 1991

For further information, please call: (512)
477-2985

¢ ¢ ¢

Chapter 114. Extension of
Duties of Auxiliary
Personnel-Dental Assistants

e 22 TAC §114.1

The Texas State Board of Dental Examiners
adopts new §114.1, concerning permitted du-
ties, with changes to the proposed text as
published in ths October 11, 1991, issue of
the Texas Register (16 TexReg 5692).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas.

The section states that a dental assistant may
perform a dental act(s) delegated by a dentist
which after being performed, is capable of
heing reversed or corrected. The delegating
dentist shall remain responsible for any dele-
gated act.

Comments received were as follows: Texas
Association of Orthodontists recommended
word changes to rule-delete "no potential,”
Texas Dental Association-recommended
word changes to rule-"A supervising dentist
may delegate the nerformance of dental acts
to a dental assistant, provided the delegation
of such acts is not prohibited by the Dental
Practice Act, Article 455le-1 subsection
(o)(1). (2)(A), (2)(B), or (3).

The names of groups and associations mak-
ing comments for and against the section are
as follows: for: Texas Association of Orth-
odontists; and against: Texas Dental Associa-
tion. The agency agrees with recommended
comments.

The new section is adopted under Texas Civil
Statutes, Article 45511(6)(a)-(c) , which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

§114.1. Permitted Duties. In delegating a
dental act, or acts, to a dental assistant, the
dentist shall delegate only those acts of
which, after being performed by the dental
assistant, the results are capable of being
reversed or corrected. The delegating den-
tist shall remain responsible for any dele-
gated act,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201473 C. Thomas Camp

Executive Director
Texas State Board of
Dental Examiners

Effective date: February 20, 1992
Proposal publication date: October 11, 1991

For further information, please call: (512)
477-2985

¢ ¢ ¢

Chapter 115. Extension of
Duties of Auxiliary
Personnel Dental Hygiene

Dental Hygiene
» 22 TAC §115.2

The Texas State Board of Dental Examiners
adopts an amendment to §115.2, concerning
permitted duties and radiologic procedures,
without changes to the proposed text as pub-
lished in the November 15, 1991, issue of the
Texas Register (16 TexReg 6637).

The board amends this rule for consistency
with statutory changes to the Dental Practice
Act.

The section further clarifies the duties a den-
tal hygienist may perform in the dental office
of his or her employer under his or her super-
vision, direction, and responsibility.

No comments were received regarding adop-
ton of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authonty to adopt and enforce
such rules and regulations not inconsistent

with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201474 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢
e 22 TAC §115.3

The Texas State Board of Dental Examiners
adopts an amendment to §115.3, concerning
institutional employment, without changes to
the proposed text as published in the October
11, 1921, issue of the Texas Register (16
TexReg 5692).

The board adopts this rule to provide for the
protection of public health and welfare and
enhance the quality of dental health care in
Texas, and to provide the public access to
information.

The section allows custodial care Institutions
(public or private) to employ a dental hygien-
ist when a licensed dentist is on the staff of
said institution after approval of the state
board. The hygienistis governed by the same
laws and rules pertaining to supervision and
responsibility as a hygienist in the employ of
a dentists in private practice. The hygienist
may perform those duties permitted under the
supervision and responsibility of a licensed
dentist.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance of its duties and/or
to ensure compliance with the state laws re-
lating to the practice of dentistry to protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201475 C. Thomas Camp
Executive Director
Texas State Board of

Dental Examiners
Effective date February 20, 1992

¢ Adopted Sections
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Proposal publication date: November 185,
1991

For further information, please call: (512)
477-2985

¢ L4 ¢

Dental Hygiene
e 22 TAC §115.10

The State Securities Board adopts an amend-
ment to §115.10, concerning radiologic pro-
cedures, without changes to the proposed
text as published in the December 15, 1991,
issue of the Texas Register (16 TexReg
6638).

The board amends this rule to eliminate pro-
visions and dates that have expired or are no
longer applicable.

The sections states the criteria necessary for
a dentist to certify that a dental assistant is
qualitied to perform radiographic procedures.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4551f(6)(a)-(c), which pro-
vide the Texas State Board of Dental Examin-
ers with the authority to adopt and enforce
such rules and regulations not inconsistent
with the laws of the state as may be neces-
sary for the performance ot its duties and/cr
to ensure compliance with the state laws re-
lating to the practice of dentistry tc protect the
public health and safety.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201476 Richard D. Latham
Securities Commissioner
State Secunties Board

Effective date: February 20, 1992

Proposal publication date: November 15,
1991

For further information, please call: (512)
477-2985

¢ ¢ ¢

Part VI. Texas State
Board of Registration
for Professional
Engineers

Chapter 131. Practice and
Procedure

Application for Registration

e 22 TAC §§131.53, 131.55, 131.57,
131.58

The Texas State Board of Registration for
Professional Engineers adopts amendments
to §§131.563, 131.55, 131.57, and 13158,
concerning application for registration, with-
out changes to the proposed text as pub-
lished in the December 20, 1991, issue of the
Texas Register (16 TexReg 7433)

The amendments were necessary to provide
consistency in the terminology between the
Texas Engineering Practice Act and board
rules and clarify the registration requirements.

The amendments to §§131.53, 13157, and
131.58 provide consistency with the language
contained in the Act when there is a refer-
ence to the registration fee. Section 131.55
requires an applicant registered in another
country as either a chartered engineer or a
professional engineer to submit documents
substantiating the registration.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 3271a, §8(a), which pro-
vida the board with the authority to make and
enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 29, 1992.

TRD-9201396 Charles E. Nemir, P.E.,
Executive Director
Texas State Board of
Registration for
Professional Engineers

Effective date: February 19, 1992

Proposal putlication date: December 20,
1991

For further information, please call: (512)
440-7723

(4 ¢ ¢
e 22 TAC §131.54

The Texas State Board of Registration for
Professional Engineers adopts an amend-
ment to §131.54, concerning general applica-
ton information, without changes to the
proposed text as published in the November
19, 1991, issue of the Texas Register (16
TexReg 6678).

The amendment was necessary to provide
authorization for the executive director to ex-
empt applicants from the TOEFL (Texas of
English as a Foreign Language) and the TSE
(Texas of Spoken English) examinations.

The section provides that an applicant who is
a native of a country where the primary lan-
guage is other than English may apply for an
exemption from the TOEFL and the TSE ex-
aminations by submitting substantiating evi-
dence satisfactory to the executive director
that he or she is proficient in the English
language.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 3271a, §8(a), which provide
the board with the authonty to make and
enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority,

Issued in Austin, Texas, on January 29, 1992.

TRD-9201393 Charles E. Nemir, P.E.,
Executive Director
Texas State Board of
Registration for
Professional Engineers

Effective date: February 19, 1992

Proposal publication date: November 19,
1991

For further information, please call: (512)
440-7723

* ¢ ¢
Examinations
e 22 TAC §131.101, §131.104

The Texas State Board of Registration for
Professional Engineers adopts amendments
to §131.101 and §131.104, concerning exam-
inations, without changes to the proposed text
as published in the December 20, 1991, issue
of the Texas Register (16 TexReg 7434).

The amendments were necessary to clarify
examination procedures and establish the
provision for the renewal of the engineer-in-
training certificate.

The amendment to §131.101(b)(2) requires
an applicant who is requesting an exemption
from one or both of the examinations based
on twenty or more years of outstanding tech-
nical achievement and widespread profes-
sional recognition 1o appear before the board
for a personal interview.  Section
131.101(d)(2) specifies that applicants apply-
ing under the Texas Engineering Practice
Act, §21, must pass the principles and prac-
tice of engineering examination on the first
attempt if the examination is required for reg-
istration. The amendment to §131.104 pro-
vides for a one-time renewal of an engineer-
in-training certificate upon the approval of the
board.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 3271a, §8(a), which provide
the board with the authonty to make and
enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise ot the agen-
cy's legal authority.

Issued in Austin, Texas, on January 29, 1992

TRD-8201395 Charles E. Nemir, P.E,
Executive Director
Texas State Board of
Registration for
Professional Engineers

Effective date: February 19, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
440-7723

¢ ¢ ¢
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Registration
e 22 TAC §131.133

The Texas State Board of Registration for
Professional Engineers adopts an amend-
ment to §131.133, concerning certificates of
registration, without changes to the proposed
text as published in the December 20, 1991,
issue of the Texas Register (16 TexReg
7434).

Thé amendment was necessary to establish
Control Systems as an acceptable branch of
engineering under which applications for reg-
istration may be submitted.

The amendment adds Control Systems to the
list of recognized branches of engineering
under which applications for registration will
be accepted and for which a principles and
practice examination will be available from
the National Council of Examiners for Engi-
neering and Surveying.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 3271a, §8(a), which provide
the board with the authority to make and
enforce all rules and regulations necessary
for the performance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 29, 1992.

TRD-9201394 Charles E. Nemir, P.E.
Executive Director
Texas State Board of
Registration for
Professional Engineers

Effective date: February 19, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
440-7723

¢ ¢ ¢
e 22 TAC §131.139

The Texas State Board of Registration for
Professional Engineers adopts an amend-
ment to §131.139, concerning reregistration,
without changes to the proposed text as pub-
lished in the December 20, 1991, issue of the
Texas Register (16 TexReg 7435).

The amendment was necessary to clarify the
reregistration requirements.

The amendment deletes erroneous language
and stipulates that the board will recognize
the successful passing of any examination
previously required of an applicant for an
original registration who subsequently applies
for reregistration.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 3271a, §8(a), which provide
the board with the authority to make and
enforce all rules and regulations for the per-
formance of its duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 29, 1992.

TRD-9201397 Charles E. Nemir, P.E.
Executive Director
Texas State Board of
Registration for
Professional Engineers

Effective date: February 19, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
440-7723

¢ 1 4 ¢
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 325. Solid Waste
Management

Subchapter A. General Infor-
mation

The Texas Department of Health {depart-
ment) adopts an amendment to §325.5 con-
ceming definitions and new §§325.1051 -
325.1054 conceming recycling rate reporting
requirements. The amendments and new
sections are adopted with changes to the
proposed text as published in the October 8,
1991 issue of the Texas Register (16 TexReg
5556).

The amendment and new sections implement
the requirements of Senate Bill 1340, 72nd
Texas Legislature, 1991, which amended the
Solid Waste Disposal Act, Health and Safety
Code, Chapter 361, by adding new
Subchapter N concerning solid waste recy-
cling programs. Section 325.5 covers defini-
tions and the amendment clarifies the
definition of composting. The new sections
contain reporting requirements through which
progress toward achieving legislatively estab-
lished solid waste recycling goals can be
measured.

Public hearings to receive comments and rec-
ommendations on the proposed rules were
conducted in Lubbock, Austin, Houston,
Grand Prairie, Corpus Christi, and Midland. In
addition, the department received written
comments during the official comment period.

Concerning the preamble to the rules, one
commenter questioned the savings in waste
disposal costs by meeting the recycling goal
of 40% considering the cost of collection and
the low values for many recyclables.
Commenters also stated that local govern-
ments should not be penalized for non-
compliance. In response, the department
points out that the legislators have simply
proposed a goal. No mandates or penalties
have been established. Instead, achievement
of the recycling goal will be accomplished
largely through vigorous market development

and stringent environmental controls on dis-
posal. Accordingly, no changes were made.

Concerning the proposed rules generally, one
commenter questioned the benefit of con-
ducting an expensive full-scale Texas-wide
recycling survey through the councils of gov-
ernments (COGs) as proposed. He sug-
gested that the state employ a sampling
technique that would require less resources
and have less financial impact on government
and industry. In response, the department
has revised §325.1053 in part in order to
depend less on COGs to collect and assimi-
late data for this project. However, the depart-
ment believes that a state-wide project is
justified for the sake of accuracy and com-
pleteness, particularly with so little public data
in existence on recycling in Texas.

Also, concerning §325.1053, a commenter
addressed the need for the methodology to
be compatible between regions because ma-
terials will be flowing between regions. The
department's response is that it simplified the
reporting requirements to develop only a
state-wide recycling rate. However, the rules
will serve as a standard for recycling rate
measurements for any geographic area of the
state.

Concermning the rules generally, a commenter
suggested that the rules be coordinated with
the impending recycling rate project spon-
sored by the department. The department's
response is that it will consider proposing
further revisions to these rules based on the
outcome of this project due for completion by
the Fall, 1992

A commenter asked what recycling goals
planning regions should set for themselves.
The department's response is that it recog-
nizes that achieving a 40% recycling rate by
1994 would be an amazing accomplishment
for any region of the state. Consequently, a
realistic goal should be set knowing the com-
position of the region's waste stream and the
viable markets for recyclables. Accordingly,
no change is necessary.

A commenter suggested that while including
existing recycling activities will help achieve
the goal, the department should concentrate
on crediting new and increased levels of recy-
cling. Because a 40% recycling rate is a lofty
goal and because Senate Bill 1340 allows
taking into consideration ongoing community
recycling programs, the department's re-
sponse is that the goal should fully credit
existing recycling activities. Accordingly, no
change is necessary.

Concerning proposed §325.1051(b)(1), sev-
eral commenters discussed the issue of dou-
ble counting by suggesting that counting at
the state level rather than at the regional level
is less likely to count materials mare than
once. Commenters suggested that materials
should be counted when transferred to a con-
sumer of recyclable materials in the state or
when transported out of the state for any
purpose. The department concurs and has
included language to this effect in the
adopted §325.1053(c). As result, the depart-
ment also changed adopted §325. 1051(b).

Related comments addressed miscounting
the materials that are collected for recycling
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but are rejected at the processing facility due
to contamination or other reasons. In re-
sponse, the department has included direc-
tion in the adopted §325.1053(c) to avoid this
potential for overcounting.

Concerning §325. 1052, "Definitions," one
commenter questioned whether the intent of
Senate Bill 1340 was to have its definitions
apply only to Subchapter Z of the rules. In
particular, Senate Bill 1340 specifically
amends the Health and Safety Code,
§363.004, to include a definition for yard
waste. The department concurs and the defi-
nition of yard waste and several other statu-
tory definitions with broad applications have
been moved to adopted §325.5.

Concerning §325.1052, several commenters
suggested revisions to definitions that were
included in Senate Bill 1340. The department
disagrees because it is not authorized to
modify statutory definitions.

Concerning §325.1052, the department has
deleted the definition for "abandoned automo-
biles", because this item was deleted from the
list of materials; the department assumes that
abandoned autos are generally recycled as
are other automobiles.

Concerning §325.1052, as regards the defini-
tion for "base year," one commenter sug-
gesied that 1990 recycling quantities would
have to be estimated, while another
commenter noted that estimated 1990 landfill
disposal tonnages appear to be high. The
departmeni's responss is that it will consider
redefining the base year after reviewing the
results from the recycling rate study.

Concerning §325.1052, as ragards the defini-
tion for ‘“diversion rate," one commenter
noted that the National Recycling Coalition
(NRC) Measurement Stardards and Report-
ing Guidelines define this term to include only
recovered materials. The term does not also
include source reduced material as the de-
partment intended. The department concurs
because the NRC does not define a term that
includes recovered and source reduced ma-
terials; however, the department has replaced
“diversion rate” with "waste stream reduction
rate.”

Concerning §325.1052, a commenter sug-
gested that a definition be added for the term
“high-grade office paper.” in response, the
department has replaced that item in the list
of recyclables in adopted §325.1053(e) with
"white ledger" and “colored ledger” which are
more useful to the paper recycling industry.

Concerning §325.1052, as regards the defini-
tion for "recycling rate,” one commenter
asked whether the following materials would
be included in the recycling rate, diversion
rate, or neither: goods handled in thrift shops
and salvage operations; backyard composted
yard waste; grass clippings left in place
through "Don't Bag It* programs; direct land
appled yard waste; compost not put to bane-
ficial use. The department's response is that
those materials handled only by the generator
or source will be accounted for in the waste
stream reduction rate (formerly called the di-
version rate). Only those materials collected
by another party would be included in both
rates. In the case of compost not put to bene-

ficial use, the volume reduction that occurred
as part of the composting process could
count toward a landfil reduction rate, as
would the volume reduction due to incinera-
tion. However, since the material was proba-
bly collected and handled by more than just
the generator, this material would not contrib-
ute to the waste stream reduction rate,

The commenter further asked whether recy-
cling of pre-consumer materials or commer-
cial and industrial used oil, well-established
practices, would bs counted. The depart-
ment's response is that those materials which
are already recycled at high rates should not
be counted. Also, these rules are for the
municipal waste stream which does not in-
clude industrial waste. However, knowing that
the recycling industry cannot always distin-
guish between pre- and post-consumer mate-
rials or industrial and municipal materials, the
department will refine these rules in the future
as better practices become apparent.

Concerning §325.1052, a commenter sug-
gested a better definition for "source-reduced
waste". The department concurs and has in-
cluded one in the definition in the adopted
section.

Concerning §325.1053(a)(1), one commenter
pointed out that the phrase, “quantities of
recyclable materials recovered” is not consis-
tent with the definition for recyclable materials
which also includes diverted materials. The
department concurs and has corrected similar
references to recyclable materials in
§325.1053(e) and §325.1054(a).

Concerning §325.1053(a)(1), several
commenters noted that the recycling industry
does not keep records to determine their ma-
terials’ regional sources. Their suggestion
was to centralize the counting process. The
department's response is that it has de-
emphasized regional counting in place of
state-wide counts in the adopted §32§.1053.

Concerning §325.1053(b), several
commenters noted the difficulty in getting fig-
ures from the recycling industry. Some sug-
gested incentives including awards or
recognition in the short term and tax credits
and grants and public finance programs in the
fong term. Others suggested guaranteeing
confidentiality. In response, the department
has included in the adopted §325.1053(b) a
statement concerning confidentiality.

Concerning §325.1053, many commenters
noted that while COGs are uniquely posi-
tioned to conduct this effort, the cost to COGs
to collect the information and report the rates
has been underestimated with no mention of
a funding mechanism. One commenter sug-
gested a funding formula of $5000 plus $0.01
per capita population per year, totaling
$300,000 annually from the solid waste man-
agement fund. The department's response is
that its retreat from requiring regional reports
makes funding a moot point.

Concerning §325.1053, one commenter sug-
gested that municipalities report directly to
the state. Another suggested landfill permit
holders estimate waste imported. The depart-
ment's response is that, as much as possible,
the department will <ollect information from
those handling the materials directly, rather
than work through regional representatives.

Concerning §325.1053(a)(2), several
commenters noted that the reporting dead-
lines were unrealistic. The department's re-
sponse is that it realizes that the data
collection effort may take several months, if
only to allow the data generators to assimilate
and report the data themselves. Consequent-
ly, the department has removed any due
dates at this time in anticipation that future
rule amendments will include realistic dates.

Concerning the proposed §325.1053(a)(2),
one commenter questioned whether totaling
the regional results into a state-wide figure
meant averaging. The commenter also sug-
gested for the depatment's purposes that
COGs note to and from what region or state
waste is imported and exported. The depart-
ment's response is that, without regional re-
ports, the "totaling™ question is a moot point,
but reporting waste imported into and ex-
ported from the state is still relevant. In the
interest of clarity, the intention oi the pro-
posed rules was to apply the rate formulas to
the sums of state-wide reported quantities of
recycled and disposed materials. Accordingly,
no change is necessary.

Concerning proposed §325.1053(c), several
commenters stated that the list of materials
was too lengthy and that a complete count in
all materials would be impractical. Some sug-
gested that the materials be phased in and
that existing reporting systems be integrated
into this effort to minimize redundancy. In
response, the department has included a
lengthy list of materials In adopted
§325 1053(e) in order to standardize reports
and ensure that certain materials be included
as a component of municipal solid waste and
eligible for credit toward the recycling goal.

Concerning §325.1053({c), commenters sug-
gested adding “other" categories for durable
goods and organics, a mixed plastics cate-
gory and separate categories under "(8) other
materials” for asphalt pavement, household
batteries, household hazardous waste. Other
commenters suggested that the categories
match the lists provided in the format guide
for regional solid waste management plans
and the United States Environmental Protec-
tion Agency characterization of municipal
solid waste. The department generally con-
curs and has rearranged and adjusted the list
of materials in §325.1053(e} generally to
match these other lists

Concerning §325.1053(c)(8)(E), one
commenter noted that the recycling industry
generally cannot distinguish between indus-
trial and municipal recyclables. Consequently,
reporting separately the recycling of industrial
waste routinely handled with municipal waste
would be difficult. Another commenter ques-
tioned whether non-municipal solid waste
routinely handled as municipal solid waste be
taken Into account In the calculation of the
rates. The department concurs and has taken
out the industrial waste category for simplici-

ty.

Concerning §325.1053(d), one commenter
suggested that dry tons be used for municipal
sludge, if not for all recycled and disposed
materials. The department concurs and has
added such language to subsection (f).
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Concerning proposed §325.1053(e), one
commenter questioned the motives in penal-
izing entities which have taken a lead in recy-
cling these materials. Another commenter
suggested including only abandoned automo-
biles among those proposed. Another
commenter suggested that if reclaimed as-
phalt pavement is included, that its credit be
limited to that recycled after the base year.
The department's response is that there is
not enough information available at this time
to specify which materials should not receive
full credit toward the recycling rate. Instead,
the department has chosen to specify a base
year recycling rate in adopted §325.1053(g)
to determine which materials shall not receive
full credit toward the recycling goai. Only new
recycling will be counted toward the goal for
materials with a recycling rate greater than
eighty percent in the base year.

Concerning §325.1054, one commenter sug-
gested that the rates be measured for the
residential and commercial sectors separate-
ly. The department's response is that it hopes
that this enhancement will be passible some
day but feels that there is not enough infor-
mation at this time to determine the separate
rates.

Concerning §325.1054(a), a commenter sug-
gested that the formulas include multiplication
by 100 percent. The commenter also sug-
gested that the term “tons disposed” be clari-
fied to include landfilled, illegally dumped or
incinerated waste. Another commenter asked
whether waste disposed included that dis-
posed of in on-site or unpermitted facilities,
through open-burning, or improper disposal
methods. The department concurs by includ-
ing recommended multiplication factor and
has clarified the definition of "D" in the formu-
las concerning tons disposed of, in
§325.1054(a).

Concerning §325.1054(a), one commenter
suggested that a clear statement in the for-
mula that “R" represents materials generated
only in the report area, that "D" represents
materials disposed of but not necessarily
generated in the report area, and that "E"
represents materials exported minus those
materials imported. Another commenter
asked whether "R" is material recovered for
recycling or just that recycled. The depart-
ment concurs and has added language to the
formulas in §325.1054(a) to clarify these
points.

Concerning §325. 1054(b), one commenter
suggested that the term “diversion rate" in-
clude incineration. The intent was to deter-
mine the rate at which materials were kept
from entering the waste steam through
source reduction and recycling. Although in-
cineration is a landfill reduction measure, it
does not meet the intent of this term. For
clarity, the department has changed the term
"diversion rate” to "waste stream reduction
rate” in §325.1054(b).

Concerning proposed §325. 1054(b), other
commenters were pleased to see the inclu-
sion of a rate which credited overall waste
stream reduction and not just recycling. How-
aver, one commenter suggested that the rule
inciude an absolute measure of waste reduc-
tion that does not depend on a base year. in
response the department has included in

adopted §325.1054(c) formulas for average
annual and daily per capita waste generation
rates for annual comparisons.

In addition to responding to the comments
received, the department made several edito-
rial changes throughout the sections for clari-
fication.

Companies, groups, and associations which
submitted comments during the public hear-
ings or in writing included the following: the
Recycling Coalition of Texas; the Environ-
mental Defense Fund; R. W. Beck, and Asso-
ciates; Commercial Metals Company;
Cyclean; Vista Fibers; Texas Association of
Regional Councils; Ark-Tex Council of Gov-
ernments; Capital Area Planning Council;
Deep East Texas Council Of Governments;
Golden Crescent Regional Planning Commis-
sion; Heart of Texas Council of Governments;
Houston-Galveston Area Council; Nortex Re-
gional Planning Commission; North Central
Texas Council of Governments; South Plains
Association of Governments; South Texas
Development Council; Texoma Council of
Governments; Texas cities of Arlington, Den-
ton, Irving, Fort Worth, Littlefield, and Lub-
bock. Generally the commenters supported
the rules; however, they expressed some
concerns and made suggested changes.

e 25 TAC §325.5

The amendment is adopted under the Health
and Safety Code (coda), §361.427, which
provides the department with the authority
fo adopt rules concerning recycling;
§§361.011 and 361.024 which establish
the department's jurisdiction over munici-
pal solid waste management and provide
the Board of Health (board) with the au-
thority to adopt rules to manage and con-
trol municipal solid waste; and §12.001
which provides the board with the author-
ity to adopt rules for the performance of
every duty imposed by law on the board,
the department, and the Commissioner of
Health.

§3255 Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise. Other
definitions, pertinent to specific sections,
are contained within the appropriate sec-
tions.

Compost-The disinfected and stabil-
ized product of the decomposition process
that is used or sold for use as a soil amend-
ment, artificial top soil, growing medium
amendment, or other similar uses.

Composting-The controlled biologi-
cal decomposition of organic materials
through microbial activity. Depending on
the specific application, composting can
serve as both a volume reduction and a
waste treatment measure. A beneficial or-
ganic composting activity is an appropriate
waste management solution that shall divert
compatible materials from the solid waste
steam that cannot be recycled into higher
grade uses and convert these materials into
a useful product that can serve as a soil
amendment or mulch.

Recyclable material-A material that
has been recovered or diverted from the
non-hazardous solid waste stream for pur-
poses of reuse, recycling, or reclamation, a
substantial portion of which is consistently
used in the manufacture of products which
may otherwise be produced using raw or
virgin materials. Recyclable material is not
solid waste. However, recyclable materials
may become solid waste at such time, if
any, as it is abandoned or disposed of rather
than recycled, whereupon it will be solid
waste with respect only to the party actually
abandoning or disposing of the material.

Recycling-A process by which ma-
terials that have served their intended use or
are scrapped, discarded, used, surplus, or
obsolete are collected, separated, or pro-
cessed and returned to use in the form of
raw materials in the production of new
products. Except for mixed municipal solid
waste composting, that is, composting of
the typical mixed solid waste stream gener-
ated by residential, commercial, andfor in-
stitutional sources, recycling includes the
composting process if the compost material
is put to beneficial reuse.

Yard waste—Leaves, grass clippings,
yard and garden debris, and brush, includ-
ing clean woody vegetative material not
greater than six inches in diameter, that
results from landscaping maintenance and
land-clearing operations. The term does not
include stumps, roots, or shrubs with intact
root balls.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas on January 31, 1992.

TRD-9201545 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of
Health

Effective date: February 21, 1992
Proposal publication date: October 8, 1991

For further information, please call: (512)
458-7271

¢ ¢ ¢

Subchapter P. Fees and Re-
ports

Facilities
e 25 TAC §325.602, §325.603

The Texas Department of Health (depart-
ment) adopts amendments to §325.602 and
§325.603 without change to the proposed text
as published in the November 26, 1991, issue
of the Texas Register (16 TexReg 6837). The
amendments implement the requirements of
House Bill 11, First Called Session, 72nd
Texas Legislature, 1991, which amended the
Solid Waste Disposal Act, Health and Safety
Code, Chapter 361, by authorizing the de-
pariment to establish a new disposal fee
structure for municipal solid waste manage-

¢ Adepted Sections
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ment. The amendment to §325.602
establishes a new disposal fee structure for
municipal solid waste management. The
amendment to §325.603 amends the provi-
sions concerning the date the quarterly report
is due in order to correspond to the amend-
ment being made in §325.602.

A public hearing was held to receive com-
ments on the proposed amendments. The
department also received written comments
during the official comment period. A sum-
mary of the comments and the department's
responses are as follows.

Concerning §325.602 in general, several
commenters raised questions concerning the
utilization of monies generated by the solid
waste disposal fees and made various sug-
gestions as to where any additional collected
funds might be best directed. The depart-
ment's response is that it understands the
concerns of the various commenters; howev-
er, the utiization of fee revenues is estab-
lished in the Health and Safety Code,
§361 014, The amendment to §325.602 ad-
dresses only the coilection of the prescribed
fee and does not cover how the fees are to be
spent. The department does not agree that
the statutory restrictions or guidelines on how
the fees are to be expended should be re-
peated in §325.602 and, therefore, has
adopted the section without modification.

Concerning §325.602{a)(2) and (b)(2), one
commenter racommended that these two
paragraphs, which will aliow various mea-
surement options for both landfilled and other
processed solid waste, not be adopted The
commenter stated that inclusion of these
paragraphs violated the intent of House Bill
11, which for landfiled waste is to pay the
greater of $0 50 per ton or $0.50 per cubic
yard for compacted waste; and the greater of
$0.50 per ton or $0.10 per cubic yard for
uncompacted waste. In responsa, the depart-
ment believes the flexibility contained in these
two paragraphs is not inconsistent with the
intent of House Bill 11 and that it does not
provide attractive or dangerous loopholes for
operators seeking to reduce fee costs. The
department believes there is a definite need
for the measurement flexibility contained in
these two paragraphs and, therefore, has
adopted the entire section without change.

Concerning §325.602(b), one commenter rec-
ommended that no fee be collected for the
processing (disposal) of solid waste compost,
provided the finished compost is beneficially
used The depanment's response is that
§325.602(b) includes a fee (at one half the
rate charged for landfilled solid waste) for
shredded and composted municipal solid
waste because such a fee is specifically set
foth in the Health and Safety Code,
§361 013(a). The provisions in §361. 013(a)
also require the collection of a fee for sludges
that are applied to the land for beneficial use,
and on the basis of this requirement the de-
partment believes that the legislature did not
intend to waive the disposal fee in those
cases where beneficial use is achieved. Ac-
cordingly, the department has adopted the
subsection without change.

Companies, groups, cities, and associations
which submitted comments during the public
hearings or in writing included the Houston-

Galveston Area Council, the City of
Monahans, and Texas Disposal Systems, Inc.
The commenters were not for or against the
amendments in their entirety, but they had
concerns and recommendations.

The amendments are adopted under the
Heaith and Safety Code, §361.011, which
establishes the department's jurisdiction over
municipal  solid waste management;
§361.024, which provides the board with the
authority to adopt rules to manage and con-
trol municipal solid waste; and §12.001,
which provides the board with the authority to
adopt rules for the performance of every duty
imposed by law on the board, the depart-
ment, and the commissioner of health.

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-

cy's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201547 Robert A. Mactean, M D.
Deputy Commissioner
Texas Department of

Health
Effective date: February 21, 1892

Proposal publication date: November 286,
1991

For further information, please call. (512)
458-7271

9 L/ ¢

Subchapter Z. Waste Minimi-
zation and Recyclable Mate-
rials

Recycling Rate Reporting Re-
quirements

e 25 TAC §§325.1051-325.1054

The new sections are adopted under the
Health and Safety Code (code), §361427,
which provides the department with the au-
thority to adopt rules concerning recycling;
§§361.011 and 361.024 which establish the
department’s jurisdiction over municipal solid
waste management and provide the Board of
Health (board) with the authonty to adopt
rules to manage and control municipal solid
waste; and §12 001 which provides the board
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
board, the department, and the Commis-
sioner of Health.

§325.1051 Purpose and Scope.

(a) Purpose. The purpose of these
sections in this undesignated head title es-
tablish reporting requirements through
which progress toward achieving the estab-
lished recycling goals can be measured. It is

the state’s goal to achieve by January 1,
1994, the recycling of at least 40% of the
state’s total municipal solid waste stream.

(b) Scope. These sections shall be
used to determine local, regional, and state-
wide recycling rates. These sections also
provide guidance for determining waste
stream reduction and per capita wasie gen-
eration rates.

§325.1052 Definitions of Terms and Abbre-
viations. The following words and terms,
when used in this undesignated head title
shall have the following meanings, unless
the context clearly indicates otherwise.

Base year—The year 1990 used as a
reference for recycling credit limits and for
determining the amount of waste reduced at
the source.

Municipal sludge-Any solid, semi-
solid, or liquid waste generated from a mu-
nicipal wastewater treatment plant, water
supply treatment plant, or any other such
waste having similar characteristics and ef-
fect, exclusive of the treated effluent from a
wastewater treatment plant.

Net tons of waste exported-The dif-
ference between that portion of the munici-
pal waste stream generated within specific
geographic boundaries and exported for dis-
posal and that portion which is generated
outside the boundaries and imported for
disposal during a specified time period.

Recycling rate-That percentage of
the municipal solid waste stream which is
recovered or diverted for recycling.

Source-reduced waste~A material or
product, previously or typically entering the
municipal solid waste stream, which has
been prevented from entering that stream
through source reduction.

Source reduction~Any action that
averts the discarding of products or materi-
als by reducing material use or waste at the
source, including redesigning products or
packaging so that less material is used, vol-
untary or imposed behavioral changes in the
use and reuse on-site of materials, or prod-
ucts, or increasing durability or reusability
of materials or products.

Total municipal solid waste
stream~The sum of the state’s total munici-
pal solid waste that is disposed of as solid
waste, measured in tons, and the total num-
ber of tons of recyclable material that has
been diverted or recovered from the total
municipal solid waste and recycled.

Waste stream reduction rate~That
percentage of the municipal solid waste
stream which is source-reduced or recov-
ered or diverted for recycling.

§325.1053. Record Keeping and Reporting
Requirements.

(a)  Annual rates. Annually, the de-
partment shall determine, in accordance
with the formulas of §325.1054 of this title
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(relating to Recycling, Waste Stream Re-
duction, and Per Capita Waste Generation
Rates), the state-wide recycling rate and,
when possible, the waste stream reduction
and per capita waste generation rates. Also,
when possible, the department shall deter-
mine the rates for specific materials and for
particular geographic areas of the state.

(b) Record keeping. Processors,
handlers, and collectors of recyclable mate-
rials are encouraged to report and keep ap-
propriate records to facilitate measuring
recycling rates. The department shall pro-
tect confidential information received from
these businesses to the extent authorized by
law.

(c)  Muliiple counting. Diligence
shall be practiced in collecting and report-
ing information to prevent multiple count-
ing of any materials. Usually, materials will
be counted as they are transferred to a
recyclable material end- user or consumer
in the state or as they are transferred out of
state. The quantities of materials rejected
and disposed of by the end-user shall be
deducted from the quantities counted for
recycling.

(d) Required minimum information
for reporting. The following information at
a minimum shall accompany the reporting
of recycling rates for clarification:

(1 report area or geographic
area covered by the report;

(2) reporting period - the year or
portion of a year covered by the report;

(3) tons of each material, cate-
gorized per subsections (e) of this section,
recovered or diverted for recycling from the
total municipal solid waste stream generated
within the report area during the report
period;

(4) tons of municipal solid
waste generated within the report area dur-
ing the report period;

(5) tons of municipal solid
waste generated during the report period
within the report area but disposed of out-
side the report area;

(6) tons of municipal solid
waste generated outside the report area but
disposed of inside the report area during the
report period; '

(7) average populations within
the report area during the report period and
the base year, 1990; and

(8) the calculated recycling,
waste stream reduction, and per capita
waste generation rates using the formulas
contained in §325.1054 of this title (relating
to Recycling, Waste Stream Reduction, and
Per Capita Waste Generation Rates).

(e) Materials recovered or diverted
for recycling. To the extent possible, mate-

rials recovered or diverted for recycling
shall be reported according to the following
categories, using the major categories when
finer detail is not possible:

(1) food waste;
(2) glass:

(A) glass containers;
(B) plate glass; and

(C) other glass;
(3) leather and hides;
(4) metal;

(A) aluminum;

(i) cans and containers;
and

(ii) other aluminum;
(B) ferrous metal;
(i) steel cans and contain-
ers; and

(ii) other ferrous metal;

(C) other nonferrous metal;

(5) paper and paperboard:
(A) computer print out;
(B) white ledger;

(C) colored ledger;

(D) old corrugated car-

tons/kraft;

(E) old newspaper;

(F) oprinters’ waste;

(G) old magazines;

(H) mixed paper; and

(I) other paper and paper-
board;

(6) plastic:
(A) plastic containers;

(1) polyethylene
phthalate (PET, or Code 1 plastic);

(ii) high density polyeth-
ylene (HDPE, or Code 2 plastic);

tere-

(iii) polyvinyl chloride

(PVC, or Code 3 plastic);

(iv) low density polyeth-
ylene (LDPE, or Code 4 plastic);

(v) polypropylene (PP, or
Code 5 plastic);

(vi) polystyrene (PS, or
Code 6 plastic); and

(vii) other plastic contain-
ers (Code 7 plastic);

(B) mixed plastic; and

(C) other plastic;
(7) rubber;
(8) textiles and apparel;
(9) wood;
(10) yard debris; and

(11) other materials, not in-
cluded elsewhere;
(A) asphalt pavement;

(B) appliances;

(C) hbatteries;
(i) household; and
(ii) lead-acid;

(D) construction-demolition

debris;

(E) hazardous houschold ma-
terials;

(F) municipal sludge;

(G) tires;

(H) wused oil and oil filters;

(I) other inorganic materials;

(J) other organic materials;
and

(K) other municipal solid

waste materials.

(f) Units. All materials shall be re-
ported in dry tons. For those materials nor-
mally measured by volume, the report shall
indicate the volumetric quantity and the
multiplier used to convert to weight in dry
tons.

(g8) Recycling credit limits. Except
for lead-acid batteries, only the amount re-

¢ Adopted Sections
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cycled in addition to 1990 quantities can be
credited toward the state recycling goal for
materials with an individual recycling rate
greater than 80% in the base year, 1990.

§325.1054 Recycling, Waste Stream Reduc-
tion, and Per Capita Waste Generation
Rates.

RR
R

recycling from
area during the

RR=[R/ (R+D+E)]x 100,

(a) Recycling rate. The recycling
rate is calculated by dividing the tons of
material recovered or diverted for recycling
by the tons of total municipal solid waste
generated, where the total municipal solid
waste generated is the sum of the tons
recycled, the tons disposed of, and tons of

where

waste exported minus the tons of waste
imported. The formula for the recycling rate
can be expressed as follows:

is the recycling rate (in percent);

is the tons of material recovered or diverted for
the total municipal solid waste stream of the report

report period;

D is the tons of total municipal solid waste inciqerated,
landfilled, or otherwise disposed of in the report area during the
report period; and

E is the net tons of total municipal solid waste exported
during the report period; that is, the tons exported from the report
area minus the tons imported into the report area.

(b) Waste stream reduction rate,
The waste stream reduction rate is calcu-
lated oy dividing the sum of the tons recy-

WR = [(R + SR)

/ (R+SR+D+E)] x 100,

cled and tons source-reduced by the sum of
the tons recycled, tons source-reduced, tons
disposed of, and net tons of waste exported.

The formula for the diversion rate can be
expressed as follows:

where

WR is the waste stream reduction rate (in percent); and

SR is the

tons of total municipal solid waste source-reduced

during the report year as determined by the following formula:

SR = [(R90 + D90 +E90) (POP / POP90)] - (R + D + E), where

. R0 is the tons of material recovered or diverted for
recycling from the total municipal solid waste stream of the report
area during the base year, 1990;

D90 is the tons of total municipal solid waste incinerated,
landfilled, or otherwise disposed of in the report area during the
base year, 1990;

E90 s the net tons of total municipal solid waste exported

during'the base year, 1990; that is,
area minus the tons imported into the

POP
report year; and

POP90 is the avera

base year, 1990.

is the avera

(¢) Per capita waste generation
rates.

the tons exported from the report
report area;

ge population of the report area during the

ge population of the report area during the

(1) Per capita annual waste gen-
eration rate. The per capita annual waste
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generation rate is calculated by dividing the  ated by the population of the area. The
annual tons of municipal solid waste gener- formula for this term can be expressed as
follows:

AG = (R+ D+ E)/POP, where

AG is the per capita annual waste generation rate.

ation rate is calculated by dividing the

(2) Per capita daily waste gener- annual rate, above, by 365 days as follows:

ation rate. The per capita daily waste gener-

DG = AG / 365, where

DG is the per capita daily waste generation rate.

Issued in Austin, Texas on January 31, 1992, Effective date: February 2, 1992

This agency hereby certifies that the rule as TRD-9201546 ggbeg l(\: Maclean, M.D. Proposal publication date:October 8, 1991
H b iewed I puty Commissioner . .
2nd Tound o bo a vald sxorite of 1o agen. Texas Dopartment of For furher infornaton, please cal: (512)
Health

cy's legal authority.
¢ ¢ ¢
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Grade: 6
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TITLE 28. INSURANCE

Part II. Texas Workers’
Compensation
Commission

Chapter 133. Medical Benefits-
General Medical Provisions

Subchapter D. Dispute and
Audit of Bills by Insurance
Carriers

o 28 TAC §§133.300-133.304

The Texas Workers’ Compensation Commis-
sion adopts new §§133.300-133.304, con-
ceming procedures for carrier payment, audit,
and dispute of health care providers’ bills for
services rendered to injured workers under
the Texas Workers' Compensation Act (the
Act), with changes lo the proposed text as
published in the July 30, 1991, issue of the
Texas Register (16 TexReg 4141).

Section 133.300 is changed in subsection (b)
by increasing the presumed time for carner
receipt of a bill from three to five days after it
was sent; In subsection (c) by adding a refer-
ence to another section to clarify the defini-
tion of a properly completed bill; in subsection
(d) by requinng the carrier to annotate bills
with 1its own legal name, 1If the provider has
not done so; by adding a new subsection (e)
to exempt carners who have been approved
by the commission to submit bills
electronically from the requirements of manu-
ally annotating bills and retuming them to the
provider; by deleting redundant details relat-
ing to carrier dispute of bills in subsection (f),
and referencing inslead §133.304 (relating to
Notice of Medical Payment Dispute); in sub-
section (h) by requiring that a submitted bill
be properly completed before the carners
time limit for payment begins to run, by re-
quiring the make a partial payment if the audit
delays payment, by clanfying that the partial
payment shall be no less than 50% of the
billed charges, but may be more, and by
exempting carners from the requirement to
act on a disputed, partly-paid bill by the 60th
day after receipt when the provider is unable
to schedule an on-site audit on the dates
proposed by the carrier.

Section 133.301 is changed in subsection (a)
by expressly stating that the carrier-required
audit of medical services may be either a
desk audit or an on-site audit; in subsection
(a)(6) by substituting the phrase "services not
documented or substantiated” for "services
not documenied in the medical record; " mn
subsection (a)(9) by permutting the carner to
audit treatments or services that appear to be
"unreasonable,” in addition to "unnecessary;"
in subsection (c) by increasing from seven to
10 days the maximum time for a health care
provider to respond to a carrier request for
additional documentation to support the billed
charges, and by adding the provision that, if
the provider fails to respond to such a re-
quest, the carrier shall pay no less than 50%

of the amount billed within 45 days of receipt
of the completed bill; by deleting subsections
(d) and (e), which duplicated provisions in
§133.300, and renumbering the following
subsections accordingly; in renumbered sub-
section (d) by substtuting the term "billed" for
"charged," and by substituting the phrase "the
reasons for reductions” for "a Notice of Medi-
cal Payment Dispute;" in renumbered sub-
section (e) by pemmttng, rather than
requinng, a heaith care provider who dis-
agrees with the results of an audit to request
carner review, and by limiting the providers
time for requesting carrier review to one cal-
endar year from the date of receipt of the
notice of medical payment dispute.

Section 133.302 is changed by subshtuting
the term "completed bill* for "bill" in subsec-
tions (a) and (b)(7).

Section 133.303 Is changed in subsection (a)
by requiring a provider who is unable to
schedule an on-site audit on the dates pro-
posed by the carner to supply the carrier in
wnting with an altemate date and time within
seven days of receipt of the carrier's notice of
intent to audit; in subsection (b) by requinng
that the provider's designated haison have
authonty to negotiate a resolution of the dis-
puted issues; In subsection (c) by requinng
that the carner's agent have authonty to act
on behalf of the carner; in subsection (d) by
substituting the phrase "disputed issues be-
tween the treatments and/or services listed in
the medical record and the billed charges* for
"discrepancies between the medical record
and the billed charges;* by inverting and re-
numbering subsections (e) and (f); in renum-
bered subsection (e} by permitting the carner
to request a refund after completing an on-
site audit, by increasing the tme for carrier
post-audit action from 15 days to 30, by defin-
ing the date of completion of an on-site audit
to be the seventh day after the audit date,
and by deleting language referencing partial
payment when an audit occurs; In renum-
bered subsection (f) by requiring the carrier to
send the provider "reasons for reductions”
instead of “notice of madical payment dis-
pute* within a time frame that has been in-
creased from 15 days after the audit to 30
days after the date of completion of the audit;
and in subsection (g) by increasing from 15 to
20 days the time for a provider to respond to
a carrier request for refund, and by substitut-
ing the phrase "carrier's request for a refund"
for "notice of medical payment dispute (Form
TWCC-62) as descnbed in §133.304."

Sechion 133.304 is changed by transferring
the substance of subsection (b) to subsection
(c), deleting subsection (b}, and renumbering
the following subsections accordingly; In re-
numbered subsection (c) by correcting twn
erroneous references to other commission
guidelines, and by referencing the new Medi-
cal Fee Guideline ground rules; in renum-
bered subsection (d) by pemitting the carrier
to submit the notice of medical payment dis-
pute in lieu of stamping the bill with the re-
quired statement; in renumbered subsection
(e) by requinng that the completed bill contain
the legal name of the carrier, in addition to

the previously listed requirements; in renum-
bered subsection (1), In the carner's notice to
the injured worker, by substituting the phrase
"[charges] exceeded the medical policies and
fee guidelines” f~+ *are not in compliance with
those medical policies and fee guidelines," by
deleting the words "We are solely responsible
for payment of these medical bills," and by
substituting the phrase "any portion of the
charges,” for "the charges in dispute;* In re-
numbered subsection (j) by requiring the car-
rier's notice to the worker to be provided the
first ime a medical payment dispute anses,
and at least annually thereafter, within 12
months of the date that health care I1s provid-
ed; by adding new subsection (k), permitting
a carner to, with commission approval, Incor-
porate billing information with the notice of
medical payment dispute instead of sending
the provider a copy of the bill as submitted;
by adding new subsection (1), permitting a
carrier to propose, for commission approval,
an altemative form of the notice of medical
payment dispute; and by deleting references
to Form TWCC-62 in subsections (b), (d),
and (e), to reflect the options for notice of
medical payment disputes provided In re-
sponse to public comment.

In addition to the changes noted previously,
the commission has made minor changes to
all five sections for the sake of greater clarity.
These changes are not intended to change
the substance of the sections.

Comments conceming the proposal were
filed by the Alliance of American Insurers,
Allstate, Employers Casualty Company and
Employers National Insurance Company,
General Care Review, Hammerman Gainer,
Highlands Insurance Group, Kemper National
Insurance Company, Liberty Mutual Insur-
ance Group/Boston, Medical Cost Consuit-
ants, Medical Cost Management Services,
and Methodist Hospitals of Dallas.

Regarding comment addressing several sec-
tions simultaneously, one commenter sug-
gested substituting the phrase "completed
bill* for "bill" in §§133.300(h) , 133.301(e),
and 133.302(a) and (b)(7). The commission-
ers agreed, and changed the sections ac-
cordingly. This commenter also suggested
changing §133.300 and §133.301 to clarify
that, while the carrier’s initial payment may be
no less than 50% of the billed charges, it may
be as much as 100% of the billec charges.
The commissioners agreed, and changed
§133.300 as suggested. They did not act on
the suggested change to §133.301, because
the subsection referenced was deleted to
eliminate duplicated information already con-
tained In §133.300.

Regarding §133.300, one commenter sug-
gested requiring the carrier's payment to be
at least 80% of the billed charges. The com-
missioners disagreed with this suggestion,
finding that the Act, Texas Civil Statutes, Arti-
cle 8308-4.68, sets the base payment at 50%
of the billed charges.

Regarding §133.300, one commenter asked
whether the term *amount billed" meant total
charges or the payment pursuant to the
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*“TWCC's DRG" system. The commissioners
determined that the term "amount billed" re-
fers to the total charges.

Regarding §133.300, certain commenters
suggested simplifying and eliminating dupli-
cation by reorganizing §133.300 to contain all
provisions conceming payment of medical
bills. The commissioners disagreed, finding
that the current format is consistent with that
of other commission rules and necessanly
separates some provisions for clanty and
ease of reference. The commissioners did
agree with the need to eliminate duplication,
and amended the section to delete from sub-
section (e) the phrases ‘because of an
explcitly stated fee guideline amount estab-
lished by the commission or because of a
negotiated contract,” and "by retuming the
completed medical bill," and to delete subsec-
tion (f) in its entirety.

Regarding §133.300, several commenters
"were concemed that manual and duplicate
reporting would inhibit efficiency within the
system," and requested "reconsideration of
the requirement to annotate and retum hard
copies of bills when adjustments have been
made in accordance with fee schedules or
negotiated contracts where bills are submit-
ted electronically." The commissioners
agreed, and added subsection (e) to exempt
from these requirements carriers who have
been approved by the commission to transmit
bills electronically.

Regarding §133.300, one commenter recom-
mended revising subsection (c)(1) and (2) to
identify information which must be contained
on a bill in order for 1t to constitute a "properly
completed bill." Finding that §134.800 ade-
quately identifies the information required to
complete a bill, the commissioners added a
reference to this section in subsection (c).

Regarding §133.301, one commenter sug-
gested increasing the number of days for a
health care provider to supply the carrier with
additional documentation from seven to 14
days. The commissioners were in general
agreement with the need for more time, but
increased the period to 10 days, to be consis-
tent with the time period provided in §133.2
(relating to Sharing Medical Reports and Test
Results).

Regarding §133.301, ohe commenter sug-
gested that the section address whether a
provider's fatlure to submit a required medical
repont after an examination relieves the car-
rier of the duty to pay the 50% required partial
payment. The commissioners agreed with
this suggestion, and added the following sen-
tence to subsection (c): ‘If the health care
provider fails to send the requested docu-
mentation, records, or information to the carri-
er, the camer shall pay no less than 50% of
the amount billed within 45 days of receipt of
the health care provider's completed bill.”

Regarding §133.301, one commenter sug-
gested that a provider who disagrees with the
results of an audit be required to request
carrier review "within 30 days of receipt of the
notice of medical payment dispute.” The com-
missioners agreed with the need for an ex-
press time limit, but set it instead at one
calendar year from receipt of the notice of
medical payment dispute, to correspond to

the one year time limit established in
§133.305 (relating to Request for Medical
Dispute Resolution).

Regarding §133.301, several commenters
recommended adding an introductory para-
graph specifying the responsibilities of the
carrier. The commissioners disagreed, noting
that subsection (a) of §133.300 serves this
purpose. Regarding §133.301, several
commenters suggested changing subsection
(a) to specify that the carrier's audit may be
either a desk audit and or an on-site audit.
The commissioners agreed, and changed the
subsection accordingly.

Regarding §133.303, several commenters
suggested specifying the means and the time
imit for a provider to nolfy a camier of an
altemalive on-site audit date. The commis-
sioners agreed, and amended the section to
require the provider to send the carrier written
notice of a proposed altemative audit date
and time no later than seven days from re-
ceipt of the carrier's notice of intent to audit.

Regarding §133.303, one commenter sug-
gested requiring that the provider's desig-
nated liaison during the audit have the
authority to negotiate a resolution of disputes,
and that the carrier's agent have the authority
to act on the carrier's behalf. The commis-
sioners agreed, and incorporated the sug-
gested language into subsections (b) and (c).

Regarding §133.303, one commenter sug-
gested postponing the carrier's liability for in-
terest when payment is delayed because the
provider rejected the carrier's proposed dates
for on-site audit and proposed a later date.
The commissioners disagreed, finding that
the Act, Texas Civil Statutes, Article
8308-8.27, requiring interest to be paid as of
the 61st day after receipt of the bill, allowed
for no exceptions.

Regarding §133.303, one commenter sug-
gested defining the phrase "completion of the
on-site audit" as seven days after the date the
audit was conducted, noling that since the
need for additional information is often dis-
covered during the audit, and since the pro-
vider has seven days to submit such
information, the carrier may be left with only
eight days to complete the audit report. The
commissioners agreed, and changed the sec-
tion as suggested,

Regarding §133.303, one commenter sug-
gested that the language in subsection (e) be
changed from "date of the on-site audit* to
*date that the audit is completed." The com-
missioners agreed, and changed the section
as suggested.

Regarding §133.303, several commenters
noted that the time frames for action were too
short, and requested extending them from 15
to 30 days. The commissioners agreed, and
changed subsections (e), (f), and (g) as sug-
gested.

Regarding §133.304, several commenters
suggested simplifying and eliminating duph-
cation by reorganizing §133.304, and revising
the method by which a notice of payment
dispute is communicated to the commission,
the health care provider and the injured work-
er. The commissioners disagreed, finding that
the current format is consistent with that of

commission rules and necessarily separates
some provisions for clarity and ease of refer-
ence.

Regarding §133.304, several commenters
suggested reconsidering the proposed re-
quirement to annotate and retum hard copies
of bills to medical providers when adjust-
ments have been made pursuant to an
explicitly stated fee guideline or a negotiated
contract. The commissioners agreed, and
changed subsection (d) to permit carners to
incorporate information about such adjust-
ments in the notice of medical payment dis-
pute.

Regarding §133.304, one ccmmenter recom-
mended utiizing additional exception codes
beyond "F*, “B*, or *C". The commissioners
disagreed and retained the proposed provi-
sion permitting altemative notification meth-
ods only when these three codes apply. In all
other cases, the commission believes that the
provider needs the hard copy of the bill re-
tumed for record-keeping purposes, or to
support a request for dispute resolution.

Regarding §133.304, one commenter sug-
gested permitting a carner to propose an al-
temative form of the notice of medical
payment dispute, subject to the approval of
the commission. The commissioners agreed,
and added subsection (l) for this purpose.

Regarding §133.304, one commenter sug-
gested that commission Form TWCC-62, No-
tice of Medical Payment Dispute, be used for
all bill reductions, regardiess of the nature of
the reduction. The commissioners disagreed,
relying instead on the altemative provided by
new subsections (k) and (i).

Regarding §133.304, one commenter sug-
gested revising the next by Insurance Carri-
ers to the last sentence in subsection (j) to
“Neither you nor your employer should be
billed for the charges in dispute.” The com-
missioners disagreed, and retained the pro-
posed "will,* on the grounds that it more
vigorously conveyed the statutory prohibition
against billing the injured worker.

Regarding §133.304, one commenter stated
that the wording in subsection (j) is incorrect,
misleading, and would not be appropriate for
carners to make. The commissioners agreed,
and deleted the first sentence *We are solely
responsible for payment of these medical
bills.*

Regarding §133.304, one commenter sug-
gested that the commission establish a pro-
cedure for providers to bill the injured worker
or the injured worker's health insurer for the
non-job-related services whiie assuring that
the workers’ compensation carrier only pays
for the job-related services. The commission-
ers disagreed. The Act and commission rules
provide guidelines and procedures for provid-
ers to bill carrers for medical treatment for
job-related injuries and illnesses, The com-
mission has no jurisdiction to establish billing
methods or procedures for non-job-related
services.

The new sections are adopted under Texas
Civil Statutes, Articles 8308-8.01(b) , which
authorize the commission to provide rules for
the review and audit of payment by insurance
carriers of charges for medical services pro-
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vided under the Act; and 8308-2.09(a), which
authorizes the commission to adopt rules
necessary to implement and enforce the
Texas Workers' Compensation Act.

§133.300. Carrier Payment of Bills From
Health Care Providers.

(a) Au insurance carrier is responsi-
ble for the acts or omissions that violate the
Texas Workers’ Compensation Act (the
Act) or commission rules committed in the
performance of services for the insurance
carrier by an audit company or auditor un-
der contract with the carrier to review or
monitor health care services.

(b) The carmer shall date stamp
each health care provider bill upon receipt.
Failure to date stamp the bill creates a
rebuttable presumption that the bill from the
health care provider was received five days
after it was sent to the carrier.

(¢) The carrier shall process for
payment all properly completed billings for
medical services submitted on commission
approved forms as described in §134.800 of
this title (relating to Health Care Provider
Billing).

(1) The carrier will return to the
provider those bills improperly completed
or on improper forms within seven days of
receipt of the bill from the provider.

(2) The carrier's time limit for
payment of medical bills does not begin
until receipt of properly completed bills that
are on commission approved forms.

(d) Except as described in subsec-
tion (e) of this section, the carrier shall
annotate the medical bills as follows:

(1) legal name of the carrier, if
absent;

(2) amount paid;
(3) the date paid; and

(4) if appropriate, the payment
exception code, as described on Form
TWCC-62, Notice of Medical Payment Dis-
pute.

(e) When a carrier is approved by
the commission to submit medical bills
electronically, the carrier may be relieved of
the requirements to manually annotate bills
and submit the annotated bill to the health
care provider.

(f) If the carrier disputes the health
care provider’s charge, the carrier shall no-
tify the provider of the reduction as de-
scribed in §133.304 of this title (relating to
Notice of Medical Payment Dispute).

(g) The injured employee shall be
notified of medical payment disputes as de-
scribed in §133.304 of this title.

(h) Payment of all allowable
charges shall be remitted to the health care

provider no later than 45 days after receipt
of the completed bill by the carrier, unless
the insurance carrier’s audit of health care
services will delay payment beyond the
45th day after receipt of the completed bill
by the carrier. If the audit delays payment,
the shall pay no less than 50% of the
amount billed no later than the 45th day
after the receipt of the completed bill. Desk
audits and on-site audits shall be performed
as described in §133.301 and §133.303 of
this title (relating to Carrier Audit of Bills
from Health Care Providers, and Procedures
for On-Site Audits; Payments After Audit).
Except as provided in §133.303 of this title,
if the payment as required by this subsec-
tion and the Act, Texas Civil Statutes, Arti-
cle 8308-4.68(b), has been made, the
supplemental payment or request for refund,
and a notice of medical payment dispute as
described in §133.304 of this title, shall be
provided no later than 60 days after receipt
of the completed bill from the health care
provider.

(1) An insurance carrier or a health
care provider shall pay interest pursuant to
the Act, Texas Civil Statutes, Articles
8308-8.27 and 8308-1.04, without order of
the commission.

§133.301. Carrier Audit of Bills From
Health Care Providers.

(a) The insurance carrier shall be
responsible for making appropriate payment
of charges for medical services received
from the health care provider which may
require a desk or an on-site audit. The audit
when conducted may include, but is not
limited to, examination for:

(1) compliance with the fee
guidelines established by the commission;

(2) compliance with the treat-
ment guidelines established by the commis-
sion;

(3) duplicate billing;

(4) 1nappropriate itemization of
services;

(5) billing for treatinents or ser-
vices unrelated to the compensable injury;

(6) billing for
documented or substantiated;

services not

(7) accuracy of coding in rela-
tion to the medical record and

(8) correct calculations; and

(9) provision of unnecessary
and/or unreasonable treatments or services.

(b) Neither the carrier nor the carri-
er's agent shall change codes on the medi-
cal bills submitted by the provider without
affording the provider the opportunity to
submit additional documentation, prior to
payment.

(c) The health care provider shall
submit to the carrier, no later than 10 days
from receipt of a request, any additional
documentation, records, or information re-
lated to the treatments, services, or the
charges billed. If the health care provider
fails to send the requested documentation,
records, or information to the carrier, the
carrier shall pay no less than 50% of the
amount billed within 45 days of receipt of
the health care provider's completed bill.

(d) If the payment for any item dif-
fers from the amount the health care pro-
vider billed, the carrier shall submit the
reasons for reductions, as described in
§133.304 of this title (relating to Notice of
Medical Payment Dispute), with the pay-
ment of the bill.

(e) A health care provider who dis-
agrees with the results of an audit may
request review by the msurance carrier and
submit supporting documentation as neces-
sary within one calendar year of receipt of
the notice of medical payment dispute.

(f) Unresolved disputes may be
submitted for review by the commission as
described in §133.305 of this title (relating
to Request for Medical Dispute Resolution).

§133.302. Notification of Intent to Perform
On-site Audit.

(a) No later than 45 days after the
receipt of the completed bill, the carrier or
the carrier's agent shall notify the health
care provider in writing of the intent to
perform an on-site audit.

(b) The carrier or the carrier’s agent
shall include the following information on
the notification of intent to audit to the
health care provider:

(1) the employee’s full name,
address, and social security number; per-
formed;

(2) date of njury;

(3) the date(s) of service for
which the audit is being performed;

(4) the insurance carrier’'s name
and address;

(5) the name and telephone
number of the person to contact with ques-
tions about the audit;

(6) the name of the individual
who will represent the carrier and who will
perform the on-site audit; and

(7) two proposed dates no later
than 60 days after receipt of the completed
bill by the insurance carrier for the on-site
audit.

¢ Adopted Sections

February 7, 1992 17 TexReg 1107



§133.303. Procedure for Onsite Audits:
Payments After Audit.

(a) If the provider is unable to
schedule an on-site audit on the dates pro-
posed by the carrier, the provider shall no-
tify the carrier in writing, within seven days
of the carrier’s notification of intent to per-
form an audit, of an alternate on-site audit
date and time.

(b) The provider shall designate
one person, with authority to negotiate a
resolution of disputes, to serve as the liaison
between the provider and the carrier and to
be available to the carrier’s agent.

(c) The carrier’s agent, with author-
ity to act on behalf of the camier, shall
personally appear for the on-site audit at the
scheduled date and time.

(d) On the day of the on-site audit,
the provider's liaison and the carrier’s agent
shall meet for an exit interview. The carri-
er’s agent shall present a list of disputed
issues between the treatments and/or ser-
vices listed in the medical record and the
billed charges. The provider’s liaison and
the carrier’s agent will discuss and attempt
to resolve the issues in dispute.

(e) The payment of all allowable
charges or a request for refund shall be
submitted to the health care provider no
later than 30 days after completion of the
on-site audit. The completion of the on-site
audit shall be defined as seven days after
the date of the on-site audit.

(f) The carrier shall submit to the
health care provider the reasons for reduc-
tions as described in §133. 304 of this title
(relating to Notice of Medical Payment Dis-
pute) within 30 days after the date of the
completion of the on-site audit.

(g) Any refunds due to the carrier
from the health care provider shall be paid
within 30 days of receipt of the carrier's
request for a refund.

§133.304. Notice of Medical Payment Dis-
pute.

(a) The report described in Texas
Workers’ Compensation Act, (the Act),
Texas Civil Statutes, Article 8308-4.68(d),
shall be named Form TWCC-62, Notice of
Medical Payment Dispute.

(b) Except when disputed charges
are limited to reductions according to an
explicitly stated fee guideline or negotiated
contract amounts, a copy of the notice of
medical paymeut dispute shall be sent to the
health care provider and a copy shall be
kept in the injured employee’s file at the
carrier's office. The notice of medical pay-
ment dispute shall accompany the medical
bill except as provided in subsection (k) of
this section.

(c)  Explicitly stated fee guideline
amounts are defined and limited to:

(1)  the product of the appropri-
ate conversion factor and a specific relative
value unit or set fee amount, as described in
§134.201 of this title (relating to the Medi-
cal Fee Guideline) including the application
of the Medical Fee Guideline ground rules;

(2) the result of a calculation as
described in §134.501 of this title (relating
to the Pharmaceutical Fee Guideline); or

(3) the result of a calculation as
described in §134.400 of this title (relating
to the Acute Care Hospital and Inpa-
tient/Outpatient Services Fee Guideline).

(d) If the reductions in payment are
limited to reductions by explicitly stated fee
guideline or negotiated contract amouants,
the insurance carrier shall stamp on the bill
the following information, or submit a no-
tice of medical payment dispute: "The re-
ductions in payment are made according to
the Texas Workers’ Compensation Com-
mission established fee guidelines (payment
exception codes "F" or "B") or negotiated
contract (payment exception code "C"). If
you have questions contact: [name of audi-
tor or adjuster] at [telephone number with
area code]"

(e) If the reductions in payment are
made as described in subsections (b) and (c)
of this section, the annotated and
overstamped medical bill shall serve as ade-
quate notification of medical payment dis-
pute to the health care prowvider. In this
situation the notice of medical payment dis-
pute does not have to be sent to the provid-
er. The completed bill shall serve as the
notice of medical payment dispute and shall
include:

(1)  legal name of the carrier;
(2) amount paid;
(3) the date paid; and

(4) the payment exception code
“F*, "B", or "C" as described on Form
TWCC-62, Notice of Medical Payment Dis-
pute.

(f) The stamp described n subsec-
tion (d) of this section shall not be used
when there are reasons for reductions other
than explicitly stated fee guidelines or nego-
tiated contract amounts, or when there 1s a
combination of reasons for reductions or
denials in payment.

(g) When a treatment or service 1s
reduced or denied on the recommendation
of a peer review initiated by the carrier, a
copy of the reviewer's report and the pro-
fessional discipline and specialty informa-
tion (not to include name, address,
letterhead, or other specific identificaiion)
of the reviewer shall be included with the
notice of medical payment dispute and sub-

mitted to the health care provider, injured
employee, and employee’s representative.
This subsection does not apply to non-peer
review auditors, adjusters, reviewers, or
other carrier representatives.

(b) A copy of the notice of medical
payment dispute shall be sent to the em-
ployee if an insurance carrier files the no-
tice because:

(1) lhability for or compensabil-
ity of the claim is contested;

(2) the employee is alleged to
have violated the Act, Texas Civil Statutes,
Articles 8308-4.62 or 8308-4.63;

(3) the carrier alleges that the
employee requested or authorized treat-
ments or services not related to the compen-
sable injury;

(4) the carrier alleges the treat-
ment or service rendered was unnecessary
care for the injury; or

(5) the treatment or service is
not according to treatment guidelines estab-
lished by the commission.

() If an insurance carrier disputes
medical charges for reasons other than those
listed in subsection (b) of this section, the
insurance carrier shall provide the following
notice to the employee: "(Name of carrier)
pays for medical services in accordance
with the medical policies and fee guidelines
established by the Texas Workers’ Compen-
sation Commission. Some of the charges
submitted for medical services you received
in connection with your workers' compen-
sation injury exceeded the medical policies
and fee guidelines." "Neither you nor your
employer will be billed for any portion of
the charges. This notice does not require a
response or any other action on your part.”

(G) The notice required by subsec-
tion (1) of this section must be provided the
first time a medical payment dispute arises
and at least annually thereafter within 12
months of the date that health care services
are provided for a compensable injury, and
1t may be provided with a payment of in-
come benefits.

(k) In lieu of the requirement to
send a copy of the health care provider's
submitted medical bill, an insurance carrier
may incorporate billing information with
the notice of medical payment dispute, sub-
ject to approval from the commission.

(1) A carrier may propose an alter-
native form of the notice of medical pay-
ment dispute, which the commission will
review and approve upon determination that
the contents and format of the proposed
form is sufficient for the purposes of this
rule.
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty.

Issued in Austin, Texas, on January 30, 1992.

TRD-9201449 Emest Boardman

Acting General Counsel

Texas Workers’
Compensation
Commission

Effective date: February 20, 1992
Proposal publication date: July 30, 1991

For further information, please call: (512)
440-3972

4 ¢ L 4
TITLE 31. NATURAL RE-
SOURCES AND CON-

SERVATION

Part 1. General Land
Office

Chapter 19. Oil Spill
Prevention and Response

Subchapter A. General Provi-
sions
e 31 TAC §§19.1-19.6

The General Land Office (GLO) adopts new
Chapter 19, Subchapters A-D, §§19.1-19.6,
19.11-19.20, 19.31-19.39, and 19.51-19.54,
conceming prevention of oil spills in coastal
waters, response to such spills, and compen-
sation and liability for the response costs and
damages incurred. Sections 19.1-19.4, 19.
11-19.18, 19.20, 19.31-19.38, and
19.52-19.54 are adopted with changes to the
proposed text as published in the August 9,
1991, issue of the Texas Register (16
TexReg 4335). Sections 19.5, 19.6, 19.19,
19.39. and 19.51 are adopted without
chal ,as and will not be republished..

The new chapter implements the Oil Spill
Prevention and Response Act of 1991, Chap-
ter 40, Natural Resources Code (OSPRA).
With respect to ail spills in the marine envi-
ronment, OSPRA provides a comprehensive
legal framework and funding system allowing
the State of Texas to establish and monitor oil
spill prevention and response requirements
for vessels and facilities that handle oil, to
establish and carry out an effective program
for state response to oil spills, to provide
timely and equitable settliement and compen-
sation of claims for those hamed by oil spills,
and to provide for assessment and restora-
tion for environmental damage from oil spills.
OSPRA supports and complements the Oil
Pollution Act of 1990, Public Law 101-380
(OPA). For example, compliance with OPA
requirements for proof of financial responsibil-
ity and for oil spill response plans for vessels
and facilities that handle oil constitutes com-
pliance with certain provisions of OSPRA.
Federal agencies delegated oil spill preven-
tion and response duties under OPA include
the Department of Transportation, the Envi-
ronmental Protecticn Agency, the Department

of Commerce, and the U.S. Army Corps of
Engineers. These federal agencies are cur-
rently developing programs and regulations to
implement  OPA, which  establishes
rulemaking and programmatic deadlines ex-
tending as late as 1993. Since federal pro-
gram implementation and rulemaking will
affect key provisions of OSPRA, the GLO
proposes this chapter to establish interim re-
quirements and procedures under OSPRA
pending full implementation of OPA. OSPRA
also leaves Texas the flexibility to establish
regulatory requirements that differ from fede-
ral requirements If there is a substantial state
interest to protect. The GLO intends to de-
velop a state prevention and response pro-
gram for oil spills in coastal waters that
provides full capabllity to protect the environ-
ment and the health and welfare of the inhab-
itants of the Texas coast.

Subchapter A of the proposed Chapter 19
sets out general provisions applicable to the
other subchapters of the proposed chapters.
These Include definitions, provisions for ac-
cess to property by personnel or agents of
the GLO in carrying out response actions and
other activities under OSPRA, and provisions
on fling various forms and information with
the GLO.

Subchapter B deals with oll spill prevention
and preparedness regulations. It centers
mainly on the OSPRA requirement that
coastal facilities handling oil obtan a dis-
charge prevention and response certificate
from the GLO. It also addresses the OSPRA
requirements that vessels and facilities have
spill response plans and proof of financial
responsibility for liability from oil spills. It con-
tains provisions setting the parameters for
vessel and facility audits, dnlis, and inspec-
tions by the GLO to detemine oil spill preven-
tion and response capability, as well as denial
of entry into port for vessels violating OSPRA.
Finally, Subchapter B specifies requirements
for discharge cleanup organizations, which
are those entities formed for the specific pur-
pose of engaging in olf spill response and
cleanup. Subchapter C establishes practices
and reporting requirements the GLO and per-
sons responsible for coastal oil spills must
follow in responding to oil spills under GLO
jurisdicton.  These Include  provisions
whereby the GLO will assume a proactive
role in determining the adequacy and course
of oil spill response and the remediation of
natural resource damage. Subchapter C also
outlines the respective roles of the Texas
Water Commission, the Texas Railroad Com-
mission, and the GLO in coastal oil spill re-
sponse. Subchapter D prescribes procedures
for compensation and reimbursement to state
agencies a' 1 others for costs incurred in re-
sponding to coastal oil spills and for property
and other monetary damages from such
spills.

Regarding §19.2(a)(1), Coastal Waters, many
commenters suggested that a map would
clarify the junsdictional boundanes of the stat-
ute, In an effort to clarify the definition without
requiring reference to an extraneous docu-
ment, the GLO has adopted the U.S. Environ-
mental Protection Agency/U.S. Coast Guard
on-scene coordinator boundaries with addi-
tions to encompass the OSPRA jurisdictional
reach of waters navigated by vessels with a

capacity of 10,000 U. S. gallons or more of oil
as fuel or cargo. Two comments concemed
whether coastal waters include tdally influ-
enced groundwater. No change was made
based on this inquiry. The statutory definition
limits the scope of "coastal waters" to surface
waters. (OSPRA §40.003(2)).

Another commenter suggested that all of the
statutory definitions be repeated in the regu-
lations but this was not adopted. The pumpose
of regulations is to enhance and detail statu-
tory matters, not to repeat them. Similarly,
suggestions that all definitions in the regula-
tions be exactly the same as the statute un-
demines the purpose of regulations.

Other commenters were concemed with de-
fining the limits of navigational obstruction.
No change was made because this will be a
practical determination based on present and
past actual usages, and which should be clar-
ified by the amended definittion now adopted.
The location of an artificial obstruction does
not take the waters within that obstruction out
of the junsdiction of the statute as suggested
by several commenters. OSPRA reaches any
place where a discharge therefrom would
threaten coastal waters.

One commenter asked for a definition of *arti-
ficial obstruction." This was not added be-
cause there are many types of artficial
obstructions which inhibit navigation and the
meaning is clear enough without naming all
possible types.

In §19.1(a)(2), Coastal Facility, a new defini-
tion has been provided in response to com-
ments requesting a definition of “immediately”
as applied to the phrase "immediately enters
coastal waters."

Some commenters expressed the opinion
that pipelines ought to be excluded from the
definition. Such an exclusion would leave un-
regulated a major form of transportation of oil
within the state. The suggestion was there-
fore not adopted.

One commenter stated that the definition sub-
stantively changed the definition In the stat-
ute. This comment did not cause any change
in the regulation since the revised dsfinition is
consistent with the parameters of the statute.
Some commenters suggested that use of the
phrase "handles oll' might create confusion
between OSPRA, the Resource Conservation
and Recovery Act, and the Clean Water Act
and might infange on the junsdiction of the
Texas Water Commission. This phrase and
its definition were not changed because each
referenced statute addresses very different
environmental concems and establishes dif-
ferent regulatory schemes. To the extent that
spilt prevention, containment, and counter
measure (SPCC) plans required under the
Clean Water Act are similar to discharge con-
tingency plans required by OSPRA, the regu-
lations  aftempt to coordinate  the
requirements in the discharge contingency
plan rules.

One commenter opened that OSPRA's juris-
diction was Iimited to waterfront or offshore
facilites but no change was made in re-
sponse to this comment because the statu-
tory definition clearly encompasses more.
The jurisdiction extends to anyplace where an

+ Adopted Sections

February 7, 1992 17 TexReg 1109



unauthonzed discharge of oll, not abated or
contained, could enter coastal waters within
12 hours.

In order to clanfy the definitions section, this
definition was merged with the definition for
“facity."

Conceming §19.1(a)(4), Discharge Cleanup
Organization, many commenters asked
whether cooperatives were Included 1n the
definition of discharge cleanup organization.
Since the statute clealy mentions such
groups, no changes to the regulaton were
made.

Conceming §19.1(a)(5), Environmentally
Sensitive Areas, commenters requested that
govemment locate and identfy these areas.
This type of comment addresses policy con-
cems rather than the scope or meaning of the
regulation, therefore no change was made
other than a minor clarification. Certain areas
have been identified by other govemmental
agencies and the OSPRA directed statewide
contingency plan. Forthcoming statewide GiS
systems will assist those regulated entities
not famihar with the resources in their com-
munity.

Many comments were cntical of the definttion
of “facility,” §19.1(a)(5), as expanding the def-
inition of the statute, but a companson of the
language of each shows that it did not. How-
ever, in light of comments which indicated
confusion about what was specifically mn-
cluded in this definition, some clariiying
changes were made.

The descnptive inclusions In the regulations
are particularly relevant in determining the
size of the facility for the purposes of terminal
registration. There were several commenters
which recommended that the references to
"interrelated” facilites be deleted. This
simplifies regulatory compliance by treating
such entities as one facility, therefore, this
comment was not adopted.

Finally, several commenters expressed con-
cem that public port authonties would be held
to a Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
(CERCLA) type standard of lability by virtue
of ownership of docks without any operational
control over them. This concem Is addressed
in the definition of owner/operator and the
GLO cannot by regulation affect statutory and
common law liability theones. No changes
are made. In order to clanfy the definition
section, this definilon was merged with the
definition of "coastal facility.”

Regarding §19.1(a)(9), Handle, commenters
suggested that the phrases "dispose of* and
*produce” and "treat’ were somehow exclu-
sively within the province of the Texas Water
Commission or the Railroad Commission.
Since the purpose of these descnptive
phrases is to include all types of facilities from
which a discharge could threaten coastal wa-
ters, it is natural that such facilittes may also
be in the jurisdiction of another agency. It is
the intention of the GLO to use such tems of
art to make clear the reach of the statute. No
changes were made in response to these
comments.

Section §19.1(a)(14), Owner or Operator,
generated one of the largest numbers of com-

ments. The phrase "in possession® of a facil-
ity or vessel was believed to be beyond the
scope of the statute and the situation of a
vessel at dock possibly becoming the respon-
sibility of the dock owner created constema-
tron. The thrust of the statute is to place
liabiity on those tn the best position to influ-
ence prevention and response compliance.
This section was changed to respond to the
many comments recetved.

Other comments on this section were inqui-
nes regarding the definition of the word *per-
son." In order to make clear the extent of the
rule, a definition of person was included.
Comments regarding §19.1(a)(15), Regulated
Vessel, noted that the gap between the fede-
ral definition and the state definition should be
eliminated, but these are statutory so no
change was made. Several commenters
questioned including pleasure craft and emer-
gency response vessels. This determination
was made by the legislature, and the GLO is
not authonzed to lessen the scope of the
statute by regulation and so no change was
made.

Several commenters addressed §19.1(a)(16),
suggesting the addition of the words "of oil*
each time this phrase was used. The statute
applies to oil only and not to any other sub-
stance so the addition was not adopted. One
comment indicated that a discharge in viola-
tion of a state cr federal permit was not an
unauthonzed discharge. Such an interpreta-
tion ts contrary to the purpose of the Clean
Water Act and it would be inappropriate In
rules designed to keep waters as pristine as
possible. (OSPRA, §40.002.)

One commenter said that spills from cou-
plings and transfer hoses should be consid-
ered de minimis and therefore excluded. The
United States General Accounting Office
(G.A.0./ R.C.E.D.-91-161, Coast Guard: Oil
Spills Continue Despite Waterfront Facility In-
spection Program) has recently determined
that more than half of the spills of ol at
waterfront facilities occur dunng transfer op-
erations, GLO has decided that such an ex-
emption would be imprudent and inconsistent
with the intent of the legislation.

Many commenters In §19.1(a)(18), Waste,
suggested that defining waste was exclu-
sively within the jurisdiction of the Texas Wa-
ter Commission. The definition 1s applicable
only to these regulations. The point was not
entirely clear but the GLO is only regulating
cleanup of oil spills and does not by these
rules impact or affect the power or ability of
other agencies to regulate waste disposal.
Other commenters pointed out that the defini-
tion implied by omission that recycling was
not acceptable or encouraged. In order to
emphasize that waste minimization is an inte-
gral part of an appropriate cleanup response,
the definition was changed to specifically
mention recycling. One commenter regarding
§19.1(a)(19), Worst case discharge, sug-
gested that weather was irrelevant and
should not have to be considered. Such a
view undemines the concept of worst case
scenano. The definition adopted in these
rules is consistent with the federal dafinition
and so was not changed.

Other comments were directed at weakening
the definition by adding qualifiers such as

"reasonably foreseeable® or "foreseeable in
light of past history," or as a "25 year-
24-hour rainfall event." These changes were
not made because good response planning
must include consideration of catastrophic
events.

One commenter asked whether there is a
required response time for a worst case dis-
charge. The definition is not intended to out-
line all the parameters of contingency
planning, therefore no change was made to
address this issue.

Another commenter asked that the GLO de-
fine "adverse weather* and suggested that no
one should have to respond in a hurricans.
Nothing in this kind of contingency planning
requires foolhardy or dangerous activities on
the part of responders. The point is to have a
plan in the event weather complicates re-
sponse. No change is made in response to
this comment

One commenter recommended adding equip-
ment failure to the definition as a component
of circumstances that could cause a worst
case discharge. This addition was not made
because it was not the intent of this definition
to detail the mynad of circumstances which
could cause such a discharge; rather, the
phrase I1s used as a term of art defined only to
provide a reference to the kind of planning
that is required under the regulations.

Section 19.3 and §19.18, Audits, Drills and
Inspections and Access to Property, gener-
ated many comments. Some indicated that
there was no authority to conduct un-
announced entries. However, OSPRA specifi-
cally authonzes them in §40.115. No change
was made. Other commenters stated that the
GLO 1s required to notify the owner prior to
entry onto private property; again, no change
was made because OSPRA specifically
states that the commissioner need only make
a reasonable effort 1o obtain the owner's con-
sent. (OSPRA §40.007(d)). Changes were
made to clarify the commissioners authonty.
Several commenters noted that the taking of
photographs may cause a safety hazard and
that the GLO representatives must comply
with applicable safety requirements of the fa-
cility. Changes were made 1o clarify that the
GLO will comply with all federal and state
safety requirements.

One commenter stated that the GLO repre-
sentatives are not entitled to interfere with
facility operations. While the GLO will make
every reasonable effort not to disrupt busi-
ness, a certain amount of interruption with
operations may be the result of any adminis-
trative inspection. No change was made
based on this comment because such a re-
quirement would unreasonably limit the ability
of the GLO to perform its statutory dutes.

One commenter suggested that the GLO was
required to spht samples of substances or
media taken during an audit or inspection.
While nothing in the statute or common law
imposes such a requirement, this ma, be an
1ssue of concem in enforcement proceedings
if there is a fallure to preserve the samples. It
is a policy 1ssue and not a legal requirement,
s¢ no change was made.
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Another commenter said that personnel inter-
views should be imited. Again, this s a policy
matter and doss not directly affeci the validity
of the regulation so it was not added.
Changes were made which delineated the
time, place, and scope of audits, inspections,
and drills pursuant to the requirements of
New York v Burger, 107 S.Ct. 2636 (1987).

One commenter conceming §19.11, Catego-
ries of Coastal Facilities, suggested that all
faciliies which store 1,100 gallons or less of
oll be exempted even if they are industrial
facilities and another commenter suggested
that all facilites handling less than 10,000
gallons of oil be exempt. These comments
were not adopted because In order to comply
with the intent of the legislaton the broader
category of facilities should be included.

A commenter inquired whether or not public
port authorities would be required to obtain
certificates. These provisions would apply to
a public entity to the extent that the entity has
storage or transfer capacity of its own, apart
from the storage and transfer capacity of its
tenants, The issue of ownership of the land
underlying a facility is addressed in the defini-
tion of owner/operator and there was no
change made to this section.

A commenter questioned the distinction be-
tween intermediate and major facilities.
These distinctions were reviewed and a
change was made. Now, two categories of
facilities must register: small and major. Ap-
plication fees based on size remain the same.
Because the national contingency plan cate-
gorizes the introduction of a spill in the
250,000 gallon range as a major spill, the
GLO decided that facilities with this storage
or transfer or throughput capacity should be
certified at the level of a major facility.

Conceming, §19.12, Facllity Certffication,
some commenters suggested that the appli-
cable dates be changed to a time certain after
the seffectiveness of the rule. This change was
made for ease of administration.

Other commenters pointed out that in order
for facilhes to submit a discharge contin-
gency plan for approval, they needed the list
of certified discharge cleanup operators. This
change was made and, under the revisions
herein, discharge cleanup operators will be
certified prior to applhications being due for
facilities.

Some commenters pointed out that the regu-
lations ought to specifically state that opera-
tions may continue pending review of their
applications. The GLO intends to complete
processing of alf applications by January 1,
1993, and has made that date the deadline
for allowing operations without a certificate.
This change is reflected throughout the dead-
line dates previously set forth.

Comments were recewved cnticizing the ap-
parent requirement that both the owner or
operator file for certificaton. A change was
made to reflect the fact that while this may be
required under some circumstances 1t will
general rule.

Many comments were objections to the re-
quirement oi having the appiicetion signed by
a person of the rank of atleast vice-president.
One particularly noted that the company may

not even have a vice president in Texas or
who is familiar with Texas law. This comment
illustrates the point of the requirement which
1s to insure that the need for compliance with
the statute and the regulations is noticed and
addressed at a high managerial level. The
GLO believes that compliance will receive
greater attention when persons at the level of
vice-president have direct responsibility, so
no change was made.

A commenter noted that since fees are al-
ready assessed on oil storage tanks the addi-
tional fees imposed by this certification
requirement should be deleted. However, the
fee is a reasonable amount commensurate
with processing costs and is specifically au-
thorized by statute, so no change is made.

Most comments on §19.13 and §19.14, Appli-
cations for Small and Major Facilities, were in
the nature of suggestions limiting the amount
or kind of information required. Changes were
made to add requirementsspecifically stated
in OSPRA, §40.111.

Many commenters stated that the require-
ment of listing past discharges of oil and
hazardous substances at the facility be de-
leted as being beyond the scope of the stat-
ute or limted to CERCLA reportable
quantities. OSPRA states that in assessing
penalties the commissioner shall consider
past history, therefore, this information is rele-
vant to carrying out the purpose of the law.
The quantity of oil reportable under the stat-
ute is not related to any specific amount, thus
all past oil discharges are relevant to deter-
mining prevention and containment capabili-
ties. Similarly, past discharges of hazardous
substances may indicate weaknesses in pre-
vention or containment capabiliies which
need to be reviewed. Gathering this informa-
tion is important for determiiiing geographic
response needs and priorties. One
commenter Inquired whether a facility would
have to list permitted discharges. Discharges
specifically authorized by permit are not re-
quested here; however, any unpemitted dis-
charge or discharge in excess of pemnitted
levels should be reported under this section.
Most entities keep spill logs and discharge
monitoring reports that should ease the bur-
den of compliance with this requirement. For
these reasons the section was not amended.

Several commenters sought clarification of
the need for relaying information related to
the size of the largest vessel docking at the
facility, but this 1s a statutory requirement and
cannot be amended via regulation.

A few commenters challenged the need for
the site plan to be certified by a registered
professional engineer and stated that certifi-
cation by any manager should suffice. This
requirement is similar to many such require-
ments in federal regulations and insures pro-
tection for both the regulated entity and the
govemment by having an independent as-
sessment of the facility’s site. Many facilities
may not have ever assessed all of their stor-
age, throughput, and transfer capabilities.
This mandate insures accuracy.

Many comments asked that “environmentally
saengitive" areas he mapped. This is an ongo-
ing process that has not yet been completed.
The comments on the *environmentally sensi-

tive" definition were addressed in the defini-
tion section comments. A further definition of
"in the vicinity of* is not deemed necessary
since the language appears self-explanatory.

Some commenters indicated that the cost of
a certified site plan for “pipelines” would be
prohibitive, but neither the statute nor the
regulations contemplate that all pipelines be
plotted but only those located where a dis-
charge therefrom would enter coastal waters.
This is critical information for effecting pre-
vention and response measures. Several
comments from regulatory agencies asked for
a clarifying statement regarding notification
requirements. These entities wanted it made
clear that notice to the GLO would not re-
place or supplant notice to them. Several
comments from the regulated community took
the opposite approach by inquiring whether
the GLO will notify other agencies. Unfortu-
nately, the multiple and duplicative reporting
requirements cannot be remedied by regula-
tion. However, OSPRA does mandate a
statewide phone line for discharge reporting;
this is to be part of the statewide discharge
contingency plan now bsing developed.

One commenter suggested that material
safety data sheets be submitted for describ-
ing the types of oil handled. This useful
change was adopted.

One commenter suggested that requinng
submission of an actual contract with a dis-
charge cleanup operator may divulge infor-
mation that is confidential. The language of
the statutory provision allows for the submis-
sion of the "terms of the agreement” where
the facility is a member of a discharge
cleanup organization, but does not otherwise
address this issue. The section was changed
to allow disclosure requirements to be similar
for all regulated entities.

Another commenter suggested that informa-
tion supplied in the applicant's SPCC plan
should not need to be duplicated. The GLO is
also awaiting future changes in federal regu-
lations which will address the impact of the
Oil Pollution Act's effect on SPCC's require-
ments and is requiring submission of the
SPCC plan. To the extent that it already con-
tains the requested information in sufficient
detail, a cover letter indicating where the In-
formation is located within the plan will satisfy
these rules.

One commenter asked that a generalized de-
scription of facility maintenance be sufficient
for information on schedules, methods, and
procedures. A generalized description is not
sufficient and this requirement is not being
lessened because it is vital in determining
prevention capabilities.

Concsming, §19.15, Issuance, Modification,
and Suspension, one commenter noted that
making a certificate voidable upon discover-
ing that false information was intentionally
submitted was not a serious enough re-
sponse. In agreement with this observation,
the section waa changed, A certificate issued
in reliance on information later proven to be
fraudulently submitted is now considered void
from the issuance date.

Many comments were received about the In-
formation considered to he material for the
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purpose of reporting changes. The require-
ment that all personnel changes were consid-
ered matenal was challenged In these
comments. The section was changed. Only
changes that affect response capability need
to be reported within 10 days.

Related comments suggested that 10 days
was too short a penod of time for reporting
changes. Because changes affecting re-
sponse capability go to the heart of the regu-
lations no change in this deadline was made;
however, routine persennel changes need no
longer be reported within 10 days if they do
not impact capability. The rule was changed
to allow 30 days to report changes.

A few commenters suggested that the GLO
alone should not determine adequacy of re-
sponse, and that such a determination should
be made in conjunction with the U S. Coast
Guard. This change was not made because
the GLO has independent authority under the
statute and because the federal authonties do
not respond to every spill of interest to the
state.

A commenter inquired what level of manage-
ment changes must be reported to GLO.
Since the regulation discusses changes in
*discharge prevention and response capabili-
ty," the management levels relevant to that
function from the lowest to the highest level
should be reported.

One commenter remarked that the words
"gas pipeline” should be removed fram the
section which descnbes review of applica-
tions by the Railroad Commission. The basis
for the comment was that there can be no
regulation of gas under the statute. Since this
1s statutory language and there can be dis-
charges of oil from pumps and other appurto-
nances of gas pipelines, It I1s appropnate that
such facilitles be regulated.

One commenter noted that the introductory
statement allowed the GLO to request more
information to resolve questions regarding the
application. This was seen as a method of
continually asking for information until the
certification was effectively barred. The GLO
will not harass anyone In this manner and
believes that the explicit delineation of this
implicit authonty was fair notice to the regu-
lated community. No change was made.

Several commenters noted that a certificate
should not be suspended In the event of a
spill or any technical violation. Whether a
violation is "technical" or integral to the regu-
latory scheme may be a matter of dispute. A
spill that is the product of violations of the
regulatons may be cause for suspension.
Each of these matters is for the sound discre-
tion of the commissioner as he exercises his
enforcement authonlty. In any event, the use
of suspension, which effectively closes down
a business, will be reserved for only the most
serious matters. However, there may be in-
stances where situations that endanger the
pubhc health, safety, or welfare or senously
impact natural resources or threaten to do so
may call for a suspension.

One commenter noted that the authonty to
suspend certifications undet OSPRA s
narrower thanp that articulated hore, Clanfying
language was adopted in this section to con-

form to the statutory specificity.

Another comment stated that OSPRA only
requires annual reporting of changes. Howev-
er, the statute says that each registrant shall
report annually on the status of its plan and
its response capability. The statute does not
prohibit the additional requirement of this sec-
tion for reporting cerain significant changes
sooner. In addition, OSPRA, §40.110(b) spe-
cifically provides that the commissioner may
review a certificate at "any time there is a
matenal change in the terminal facility's dis-
charge prevention and response pian or re-
sponse capability.” Many comments ware
received regarding the statement at
§19.16(d), Person in Charge, regarding joint
and several liability. The most prevalent re-
mark was that OSPRA does not establish this
kind of liability. However, a review of the
statutory language at §§40.153, 40.202, and
40.251 indicates that joint and several liability
is established. One commenter observed that
criminal liability cannot be established without
an act or omission by an individual. Another
commenter opened that only managers
should be held liable. This subsection was
meant only to be a summary of statutory
hability. The restatement did not affect any
existing standards of liability and generated
such controversy that it was deleted.

Several commenters suggested that there
was no necessity for gving the name of the
person in charge, but the GLO believes that
the ability to rapidly contact the correct per-
son Is crucial in emergency response situa-
tions. This requirement was not deleted.

One commenter noted that a large corpora-
tion has many persons in charge on any one
day and thus this section did not deal with the
realty of large organizations. Several other
commenters recommended that the person in
charge be the person who can nitiate re-
sponse actions. The language of this section
addresses both of these comments. The per-
son in charge is whomever the facility desig-
nates to notify the GLO of a spill and to
ensure compliance with OSPRA. The person
in charge 1s also defined as the person who
has independent authority to deploy response
equipment and personnel and to expend
funds for response. The section clearly states
the role and powers of the person in charge.
There was no change based on these com-
ments,

The comments received relating to §19.17,
Vessel Response Plan and Proof of Financial
Responsibility, questioned the manner in
which the GLO will regulate those vessels
which are covered by state law but are not
included in federal law. One comment pointed
out that federal regulations for vessel re-
sponse plans will not be promulgated until
February 1993. The vessels currently cov-
ered by the slate will not have to comply until
GLO 1ssues applicable miles. Interim rules
may be issued prior to final federal rules.
Some commenters suggested that vessels
covered by state law should not have to have
discharge response plans. However, no
change was made since this is a statutory
requiroment.

One commenter stated that emergency re-
sponse vessels that carry in excess of 10,000
gallons of fuel should not have to meet finan-

cial responsibility rules. Again, no change can
be maae because this is a slatutory require-
men.

One comment addressing §15.19, Denial of
Entry Into Pont, suggested that vessels not 1n
compliance should be *impounded.® Such an
action may sometimes be appropriate and
within the commissioner's authonty but the
GLO does not now adopt this as a rule or
policy. No change is made in this section.

Another commenter questioned whether the
denial would be coordinated with the U.S.
Coast Guard. It is the current policy of the
GLO to coordinate all its activities related to
vessels with the appropriate federal authori-
ties. One commenter inquired as to the meth-
ods the GLO will utlize in enforcing this
section where vessels are covered only by
state law and not federal law. No response I1s
made to this comment since it 1s inappropn-
ate to publicly discuss enforcement proce-
dures.

Many commenters addressing §19.20, Certifi-
cation of Discharge Cleanup Organizations,
asked if cooperative associations were In-
cluded. As the statutory definition includes
cooperatives as well as ‘any group
of..any...persons" organized for the purposes
of spill response or natural resources rehabili-
tation and rescus, it is clear that the legsla-
ture intended this category to be very broad.
A similar comment about the inclusion of
"mutual aid organizations” is also referred to
the statutory definition.

Several commenters stated that these certifi-
cation requirements inhibited mutual aid. The
reasons for this remark were not detailed.
The language of the section was changed to
make 1t clear that these requirements do not
affect the "good samantan® provisions of the
statute, nor do they prohibit an owner or oper-
ator from assisting another in an emergency
situation. The section intends to set forth re-
quirements for those who desire certification
In order to be listed on a spill contingency
plan, to be hired by the fund for response
actions and to be recognized under the stat-
ute. No group or organization 1s required to
be certified.

A few commenters recommended that vac-
uum trucks" not be required to obtain certifi-
cation. There does not appear to be any
rational basis for exempting one category of
spill responders from certifications and the
statute includes a broad category. This
change was not made.

Many commenters noted that requiring a plan
for the disposal of waste generated from an
unauthonzed discharge of oif did not take into
account the realities of transportation and
waste disposal regulations. Apparently the
difficulty involved in entiy into the transporta-
tion business has resuilted in cleanup organi-
zations that are unable to transport the waste
from the temporary staging area. The section
was changed to reflect this problem and now
only requires an ability to “arrange for dispos-
al."

Many commenters indicated that discharge
cleanup organizations should nut be required
to have ex officio representatives of local
govemments on their boards or goveming
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bodies. The requirement is statutory and can-
not be limited by regulation.

Several of the commenters on this subsection
indicated a misreading of the section.
Changes were made to clanfy that the re-
quirement applies only to not-for-profit enti-
ties. The Marine Spill Response Cotporation
is specifically exempted by statute and the
regulations cannot add further exemptions for
similar groups. Further commenters on this
subsection asked for a definition of local gov-
emment. A definiton was not provided be-
cause the meaning seems clear, but a
change was made to indicate that the repre-
sentatives should be from the same geo-
graphic area as that served by the
organization. Other comments about volun-
teer organizations included requiring only
those properly trained to engage in wildlife
rehabilitation and rescue. This change was
made to ensure that the Parks and Wildlife
Department's rules are followed.

Another commenter recommended that vol-
unteer groups not be allowed to participate in
any response operations. Such a restriction
was not included since there may be occa-
sions when volunteers can contnbute to
beach cleaning or other useful operations.

One commenter suggested that the GLO re-
quire information about the organization's in-
surance coverage. This change was adopted.

Another commenter noted that organizations
should have a health and safety plan and this
addition was also made. Another additional
requirement is that certified organizations
have a waste minimization plan. This I1s im-
portant for the obvious environmental benefits
derived from waste minimization and because
it will contribute to lower cleanup costs by
reducing the quantity of supplies utilized and
lessening disposal costs. The subsection that
resulted in the most negative comments was
the one describing factors the GLO will utihze
in determining certification. The subsection
was changed to reflect the fact that the num-
ber of organizations already certified will be
considered for the purpose of insuring ade-
quate coverage of the coastal area and not
for limiting competition.

Several commenters requested longer time
periods for reporting changes and clanfying
which changes need to be reported. An
amendment was made to increase the time
available for reporting changes to 30 days
and to specify that a matenal change 1s a
change which affects discharge response ca-
pability.

Many commenters conceming §19.31, Juris-
diction, asked for clarfication of the word
“threatening,” as used in the rules, o discuss
when a discharge threatens to enter coastal
waters. This is included in this section and in
the definition of facility. Comments address-
ing §19.32, Reporting an Unauthorized Dis-
charge, Indicated the belef that the
regulations require reporting by both the per-
son in charge and the person responsible for
the discharge. It is correct that both persons
have the duty to report, but both need not
repoit, the same incident. Changes were
made to clarify the existence of a dual duty
but not of repetitive reporting.

Many commenters requested clarification of
the requirement to report "immediately.” Im-
mediately is now defined to mean within one
hour of the discovery of the discharge. Com-
pliance with this time hmit will include a re-
view of whether appropnate monitonng and
inspecting could have resulted in an earier
discovery. This and other factors were added
to the definition of "immediately."

Several commenters were concemed with the
imputation of compliance where a third party
gives notice on behalf either the person In
charge or the responsible person. The lan-
guage was changed to clanfy that the person
who has the duty to report may delegate that
task to another. The person with the duty will
then be deemed to have complied. This does
not mean that notification from a third party,
not authorized or delegated by one with a
duty, will meet the reporting requirements.
This section is stnctly interpreted because the
statute creates stnct cnminal liability for
knowing or having reason to know of a dis-
charge and failing to report 1t. (OSPRA,
§40.251(b)(2)).

Several commenters pointed out that, at the
outset of a spill, one may not be able to
accurately convey all of the information re-
quested. In recognition of the incomplete in-
formation often available at the outset, this
section was changed to impose a continuing
duty to report material changes in the infor-
mation requested. Upon the arrival of the
state on-scene coordinator, the continuing
duty to report new information ceases. The
importance of continual reporting should be
obvious when one considers that many large
spills of ol and other hazardous substances
are initally reported quite inaccurately. The
necessity of appropnate response and the
time needed for mobilization of resources
mandates a continuing obligation to inform
the GLO.

Many persons commented that requinng im-
mediate notification of owners of property
which may be damaged was onerous and
unrealistic, given the remoteness of certain
coastal areas. The language of this subsec-
tion was modified to make the requirement
more realistic, and yet still achieve the objec-
tive of minimizing loss of property.

Conceming, §19.33, Response, several
commenters requested a defintion of "pre-
dominantly* in the phrase "predominantly a
hazardous substance." A change was made
to describe the factors which will be reviewed
in making this determination. The natural re-
source trustees requested that the rules re-
flect the current practice of notifying them of
unauthorized discharges. This change was
made.

Many commenters asserted that the GLO did
not have the authonty, experience, or exper-
tise to direct spill response and that the GLO
cannot act without approval from the federal
govemment. These commenters misinterpret
specific statutory powers granted to the GLO
to: “ensure the removal and cleanup of pollu-
tion from (oil) spills" (OSPRA, §40.002(b)(2));
to “direct all state discharge response and
cleanup operation=® {OSPRA, §40.004(a)); to
*act Independently to the exient no {ederal
on-scene coordinator ...has assumed federal
authority" (OSPRA, §40.102(c)) and to give

*directions or orders" related to abating, con-
taining, and removing poliution (OSPRA,
§40.106(a)). No changes were made in re-
sponse to these remarks.

A change to delineate the authority of the
Railroad Commission was requested and
made. Use of the phrase “response opera-
tions center* was discontinued to avoid confu-
sion with similar language used by the De-
partment of Public Safety.

Several commenters addressing §19.34, Du-
ties of Responsible Person, questioned the
need for reporting deviations from a contin-
gency plan during response operations. The
requirement remains because such informa-
tion is necessary in order to assess the po-
tential impacts of such dewviations and
because it 1s useful in measunng the onginal
adequacy of the plan.

Some commenters asked for a delineation of
factors which will be evaluated in determining
the adequacy of response. Since the determi-
nation can seriously impact a responsible
person, the section was changed to add cer-
tain factors,

One commenter suggested that the GLO
should not require a response to small spills.
Since a harmful quantity of oil 1s one defined
as causing a "sheen” and since the discharge
of any unpermitted amount violates the Clean
Water Act, such a policy would be illegal as
well as unwise.

One commenter noted that the statute allows
the responsible person 48 hours to give wnt-
ten justification for refusal to comply with di-
rections from the state on-scene coordinator.
The rule was changed to conform to the stat-
ute.

Many commenters pointed out that §19.35,
Assistance, was more restnctive than
OSPRA regarding the ability of any person to
offer assistance. The section was changed to
clarity that it does not limit the statutory
scheme. As rewritten, it is now consistent
with the limited immunity provistons of the
statute.

Several commenters suggested that there
should not be a requirement that assistance
be "cost-efficient’ or “effective for waiver of
the prior authorization requirement. Such pa-
rameters are necessary to encourage prudent
activities by those who respond prior to the
arrival of govemmental authorities. No
change was made. One comment requested
details on the method of authonzation.
Change were not made because such a de-
termination depends on the exigencies of the
situation and should remain within the sound
discretion of the on-scene coordinators.

One commenter requested that certain opera-
tions such as vacuum trucks be allowed to
respond without pnor authonzation. The sec-
tion does not prohibit response by unauthor-
ized parties, but such response may not be
reimbursable from the fund. It may not come
within the limited immunity provisions either
unless the responder is acting on behalf of
the responsible person or with authorization.

Many commenters were concemed that
§19.36, Disposal, restricted the ability to recy-
cle. The defintion of waste in the definitions
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section was revised to reflect this concem.

One commenter stated that only the responsi-
ble person can determine where the waste
will be taken. This is clearly not so since both
the Texas Water Commission and the De-
partment of Health have junsdiction over
waste. There will also be times when there is
no readily identifiable responsible person.
One change was made to require that the on-
scene coordinator be informed in wnting of
the final disposal site of the waste. The sec-
tion was also changed to explicitly discuss
the requirement of waste minimization and to
require the removal of waste from the scene
of the spill.

Several commenters addressing §19.37,
Completion of Response, mentioned that the
completion of response operations should
consider the natural resource trustees’ con-
cems. The section was amended to require
consideration of these important interests.
Some commenters recommended that trust-
ees must concur conceming completion of
the response. This change was considered
too cumbersome as well as an abdication of
the role of the on-scene coordinator, so it was
not adopted.

Many commenters noted that 10 days was
not enough time for a final report. This was
changed to allow 30 days. Similarly, even 30
days is not enough to give an evaluation of
damaged natural resources. The section was
amended to require only preliminary listing of
known damages.

Another commenter asked what methods
would be used to determine that cleanup op-
erations were complete. Rather than have
detailed rules on cleanup standards at this
point, the GLO will rely on the expertise of
cleanup contractors, govemmental agencies,
and natural resource trustees in making this
decision. The statewide contingency plan will
enumerate these standards.

Conceming, §19.38, Remediation, one
commenter suggested that the elements of a
required remediation be further expanded
anc delineated. This section was Intentionally
written broadly pending development of fede-
ral natural resource damage assessment reg-
ulations mandated under the OPA.

A few commenters requested that the GLO
formulate a remediation plan and/or give
technical assistance. The function of develop-
ing a remediation plan may be assumed by
the trustees but usually the responsible party
is given the opportunity to present a plan. In
the event that a responsible party does not
present a remediation plan within the required
time, the trustees, will proceed to do so. The
trustees are available for technical guidance
but this fact was not added to the rule. The
language of the section was amended to em-
phasize the cooperative efforts of all state
trustees, and to clarify that the GLO does not
intend to approve plans or develop plans
without the participation of all trustees.

One commenter suggested that responsible
parties be allowed to appeal unrealistic plans
and another suggested hearings on ths type
of plan required. This change was not
adopted because it would further complicate
an already complex procedure and weuld not

advance the protection or restoration of natu-
ral resources. In practice, a responsible party
need not participate in a plan developed by
the trustees. Litigation in such an event will
occur during any cost recovery action, There
is no reason for allowing litigation at an earier
stage.

Several commenters requested that negotia-
tion of a remedy acceptablie to all be allowed.
Although negotiation is always appropriate
when agreed to by all parties and although
the trustees are already empowered to nego-
tiate, the change was made so that it is clear
that the GLO and other trustees are not lim-
ited to any set number of methods for achiev-
ing a acceptable plan.

One commenter stated that ‘monitoring”
alone should be all that is required. While
there may be some Instances where nothing
more is needed, the rule does not attempt to
define all the potential courses of action. Fur-
thermore, to specifically mention that there
may be an occasion where affirmative action
is not required may create the false impres-
sion that this is a preferred method. No
change was made because there are no
other specific kinds of action delineated in the
rule.

One commenter mentioned that a responsible
party should be entitied to a "release" upon
completion of the remediation plan. While this
may in fact be the practice, there i1s no need
to change this rule to make it include all the
procedural and substantive practice that has
developed in this area. These regulations will
be revised to conform to the federal rules,
therefore no change was made.

Section 19.52, Designation of the Responsi-
ble Person; Advertising Claims, was changed
to comply with the stncter statutory require-
ments. The GLO must *immediately” desig-
nate a responsible person once there has
been sufficient inquiry to make the determina-
tion. Several commenters requested guid-
ance on the dectsion-making process. Certain
review factors were therefore added to this
subsection.

A few commenters objected to the direction to
inform the GLO of “clams procedures.” The
statute is specific about time limitations and in
order to ensure comphance with these limits
an efficient method of handling claims is cnti-
cal. No change was made since the GLO
wants to maintain the ability to review clams
procedures.

Several commenters complained about the
requirement of radio and television advertise-
ments of claims procedures. This was
changed to make the direction discretionary
with the GLO. One comment asked that "lo-
cality" be defined for notice purposes. A
change was made to provide a definition.

There were many commenters objecting to
the time fimits set out in §19.58, Claims Pro-
cedures, but they cannot be changed since
they are statutory.

The statute discusses a ‘reasonable re-
sponse” to a claim within a certain time
period; the regulation was drafted with the
phrase "settied.” This atlempt to expedite the
process was met with many commenters ob-
jecting to such a stringent timeline. Therefors,

the section was changed to conform to statu-
tory language.

One commenter stated that the GLO is lim-
ited in its authority to hear cases on damages
and there should be a change to note that
only *actual damages' may be claimed. Be-
cause the statute does not provide for puni-
tive or nominal damages, this clarification
seems unnecessary. No change is made.
The statute does discuss consequential dam-
ages such as local govemments' loss of
taxes or the net costs of increased entitle-
ment (OSPRA, §40.003(6)(A)(ii)). Since the
statute delineates a broad category of dam-
ages that are recoverable, no specific limits
are set in the rule.

A few commenters requested that the respon-
sible party be gwen a copy of any claim
submitted to the fund. Since the procedure is
for the claimant to first present the claim to
the responsible party, such a specific state-
ment is unnecessary. Another commenter
stated that the responsible party should be
allowed to submit evidence o the GLO. The
responsible party has the opportunity to chal-
lenge a proposed award amount and to have
a hearing, so through discovery there is suffi-
cient opportunity for the responsible party to
be evaluate the claim.

One commenter suggested that claims be
consohdated for the purposes of heanngs.
This is a reasonable comment, but the rules
for heanngs are aiready promulgated and a
consolidation motion is for the sound discre-
lion of the hearing examiner.

No one who commented opposed adoption of
the chapter. Those who commented objccted
to or requested changes to specific sections
or subsections. The following gave com-
ments: Clean Gulf Associates; Office of Rail-
road Commission of Texas; Texas Mid-
Continent OIl and Gas Association; Marine
Spill Response Corporation; Intemal Associa-
tion of Drilling Contractors; Shell Oil Compa-
ny; OM! Corporation; Texas Chemical
Council; Texas Waterway Operators Associa-
tion; Galveston Bay Foundation; The Port of
Houston Authonty; Marathon Oil Company;
Dow Chemical Company; Gulf States Utllities
Company; Haight, Gardner, Poor and Haven;
Koch Industries, Inc.; Petroleum Marketers
Association of America; Texas Water Com-
mission; Port of Corpus Christi Authonty;
Amoco Corporation; Brownsville Navigation
District; Canal Barge Company, Inc.; Lyondell
Petrochemical Company; Star Enterprise;
Exxon Company, U.S.A.; Texas Oil Market-
ers Association; West Gulf Mantime Associa-
tion; Mobil Oil Corporation; Chevron U.S.A,;
Georgia Gulf Corporation; The Frantz Co;
Phillips Petroleum Company; Clark, Thomas,
Winters and Newton; Texas Department of
Public Safety; Texas Parks and Wildlife De-
partment; BP Chemicals; Norse Shipping
Houston, Inc.; Intemational Technology Cor-
poration;, Boeing Petroleum Services, Inc,;
Maritrans Operating Partners L.P.; Koch Re-
fining Company; Leboeuf, Lamb, Leiby and
Macrae; BP  Amenca, Inc.; and
INTERTANKO.

The new sections are adopted under the Nat-
ural Resources Cods, §40.007, which autho-
rizes the land commissioner to promulgate
rules necessary and convenient to the admin-
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istration of OSPRA.

§19.1. Purpose. This subchapter
establishes a final rule under the Oil Spill
Prevention and Response Act of 1991
(OSPRA), Texas Natural Resources Code,
Chapter 40, which became law March 28,
1991. OSPRA supports and, complements
the Oil Pollution Act of 1990 (OPA), Public
Law 101-380, which became law on August
18, 1990. This subchapter is intended to
establish basic rules to provide for orderly
and efficient administration of OSPRA until
more comprehensive rulemaking can occur
in coordination with the rulemaking process
by federal agencies under OPA. The Gen-
eral Land Office intends to amend this
subchapter in anticipation of and in re-
sponse to federal rulemaking, as well as
when development of Texas’ own oil spill
prevention and response program so re-
quires.

§19.2. Definitions.

(a) The following words and terms,
when used in this chapter, shall have the
following meanings, unless the context
clearly indicates otherwise.

(1) Coastal waters—All tidally

influenced waters extending from the head :

of tide in the arms of the Gulf of Mexico
seaward to the three marine league limit of
Texas’ jurisdiction; and nontidally influ-
enced waters extending from the head of
tide in the arms of the Gulf of Mexico
inland to the point at which navigation by
regulated vessels is naturally or artificially
obstructed. The term includes the entirety of
the Gulf Intracoastal Waterway (GIWW)
within Texas, and the following waters:
Starting from Echo, Texas, 30 degrees
09'10"N 93 degrees 42'25"W (Orange
County) and proceeding south on the Sabine
River to the intersection with the GTWW,
thence westerly along the GIWW, including
Adams and Cow Bayous to the Highway 87
bridges, to Port Arthur. This includes the
Neches River to a point 22 miles north, 30
degrees 07° 48"N 94 degrees 05'00"W.
Then along the GIWW towards Port Arthur,
including Taylors Bayou south of Highway
73. From Port Arthur along the GIWW to,
and including, East Bay, Trinity Bay, Cedar
Bayou to 29 degrees 44'55"N 94 degrees
55’ 47"W, Lynchburg Canal to 29 degrees
41’00"N 94 degrees 59°00"W, to the San
Jacinto River 2.5 miles NW of the I-10
bridge, Houston Ship Channel to the turning
basin, thence 6.5 miles west on Buffalo
Bayou at 29 degrees 46°00"N 94 20’46"W,
The Houston Ship Chanunel includes: Buf-
falo Bayou to Highway 59, Brays Bayou to
the Broadway Street Bridge, Sims Bayou to
Highway 225, Vince Bayou to North
Ritchie Street, Hunting Bayou to I-10,
Greens Bayou to I[-10, Boggy Bayou to
Highway 225, Tucker Bayou to Old Battle-

ground Road, Carpenter’s Bayou to Sheldon
Road, and General Land Office Title 31,
Part I Chapter 19, Subchapter A Goose
Creek to Highway 146. Proceed south and
include Barber Cut, Bayport Channel, Clear
Lake, Dickinson Bay, Moses Lake, Dollar
Bay, Texas City Channel (including turning
basin), Swan Lake, Jones Bay, and continu-
ing at the junction of West Bay and the
GIWW in Galveston. Continue westerly
along the GIWW to the Port of Freeport,
including  Greens Lake, Chocolate
Bay/Bayou to nine miles NW of the GIWW
29 degrees 14'42"N 95 degrees 13'30"W,
the Old Brazos River and the New Brazos
River up to the Missouri-Pacific Railroad
bridge in Brazoria, and the Dow Barge Ca-
nal. Then southerly along the GIWW
through and including, Jones Lake and
Creek, the San Bernard River to Sweeney,
Texas 29 degrees 03’55"N 95 degrees
40°15"W, Cowtrap Lake, Matagorda Bay,
the Colorado River to the Port of Bay City
28 degrees 51'45"N 96 degrees 01'45"W,
Culver Cut (West Branch Colorado River to
28 degrees 42'N and the entire middle
branch), Crab Lake, Opyster Lake, Tres
Palacios Bay to 28 degrees 47'N, Turtle
Bay, Caranchua Bay, Keller Bay, Cox Bay,
Lavaca Bay, Lavaca River to 28 degrees
50'N, Chocolate Bay/Bayou to 96 degrees
40'W, Powderhorn Lake, Robinsons Lake,
Blind Bayou, La Salle Bayou, Broad Bay-
ou, and Boggy Bayou. Continuing southerly
on GIWW from Port O’Connor through San
Antonio Bay, including, Guadalupe Bay,
Mission Lake, Green Lake, Victoria Barge
Canal, Guadalupe River to 28 degrees
30N, Goff Bayou, Hog Bayou, Corey Bay,
Buffalo Lake, Alligator Slide Lake, Twin
Lake, Mustang Lake, and Jones Lake. Then
continuing through Mesquite Bay including:
Dunham Bay, Long Lake, Sundown Bay,
and the Aransas Wildlife Refuge. Continu-
ing southerly through Street Charles Bay
including:  Burgentine  Bay/Burgentine
Creek to 28 degrees 17°N, Salt Creek to 28
degrees 16’N, and Cavaso Creek to 97 de-
grees O1'W. Thence through Copano Bay
including, Copano Creek, Mission Bay/Riv-
er, Chiltipin Creek to 97 degrees 18'W,
Aransas River to 97 degrees 18'W, Swan
Lake, Port Bay, and Salt Lake. Then south-
erly including: Little Bay, Aransas Bay,
Conn Brown Harbor, Redfish Cove, Red-
fish Bay, La Quinta Channel, Corpus
Christi Bay, Nueces Bay, Nueces River to
U.S. 77, Rincon Industrial Channel, Rincon
Bayou, Tule Lake, Corpus Christi Inner
Harbor, Oso Creek, Oso Bay, and Cayo Del
Oso. Continuing south, through and includ-
ing, Packery Channel, Laguna Madre, Baf-
fin Bay, Alazan Bay, Cayo del Hinoso,
Petrolino Creek, Cayo Del Infiernillo, Cayo
del Grullo, Laguna Salada, Laguna de los
Olmos, and Comitas Lake. Continuing
through the Laguna Madre to Redfish Bay,
Port Mansfield Harbor, Four Mile Slough,
Arroyo Colorado River to Harlingen 26 de-

grees 11'53"N 97 35’'57"W, Laguna
Atascosa, Arroyo Colorado Cutoff, El
Realito Bay, Laguna Vista Cove, Port
Isabel Harbor, Brownsville Ship Channel,
Bahia Grande, Vadia Ancha, San Martin
Lake, and South Bay. Where the coastal
area is defined by a body of water such as a
bay or lake, it includes any small bays or
lakes encompassed therein.

(2) Commissioner-The commis-
sioner of the General Land Office.

(3) Discharge cleanup organiza-
tion—A corporation, partnership, proprietor-
ship, organization, or association that
intends to make itself available to engage in
response actions to abate, contain, or re-
move an unauthorized discharge or pollu-
tion or damage from an unauthorized
discharge.

(4) Environmentally  sensitive
areas—Streams and water bodies, aquifer re-
charge zones, springs, wetlands, agricultural
areas, bird rookeries, endangered or threat-
ened species (flora and fauna) habitat, wild-
life preserves or conservation areas, parks,
beaches, dunes, or any other area protected
or managed for its natural resource value.

(5) Facility—

(A) Any pipeline, structure,
equipment, or device used for handling oil,
including, but not limited to, underground
and aboveground tanks, impoundments,
mobile or portable drilling or workover rigs,
barge mounted drilling or workover rigs,
and portable fueling facilities located off-
shore or on or adjacent to coastal waters as
defined in paragraph (1) of this subsection
or any place where a discharge of oil from
the facility could enter coastal waters or
threaten to enter coastal waters.

(B) A discharge threatens to
enter coastal waters when the failure to
abate or contain it allows it to enter coastal
waters within 12 hours.

(C) A combination of inter-
related or adjacent tanks, impoundments,
pipelines, gathering lines, flow lines, sepa-
rator or treatment facilities, and other struc-
tures, equipment, rolling stock, or devices
under common ownership generally will be
considered a single facility under OSPRA.
The term includes facilities owned by units
of federal, state, or local government as
well as privately owned facilities.

(6) Fund-The coastal protection
fund established under OSPRA.

(7) Federal fund-The oil spill li-
ability trust fund established under OPA.

(8) Handle-To transfer, trans-
port, pump, treat, process, store, dispose of,
drill for, or produce.
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(9) Harmful quantity of oil-The
presence of oil from an unauthorized dis-
charge in a quantity sufficient either to cre-
ate a visible film or sheen upon or
discoloration of the surface of the water or a
shoreline, tidal flat, beach, or marsh, or to
cause a sludge or emulsion to be deposited
beneath the surface of the water or on a
shoreline, tidal flat, beach. or marsh.

(10) National contingency
plan-The plan prepared under the Federal
Water Pollution Control Act (33 United
State Code, §1321 et seq) and the Compre-
hensive Environmental Response, Compen-
sation, and Liability Act of 1980 (42 United
State Code, §9601 et seq), as revised from
time to time.

(11) OPA-The Oil Pollution
Act of 1990, Public Law 101-380.

(12) OSPRA-The Oil Spill Pre-
vention and Response Act of 1991, Chapter
40, Natural Resources Code.

(13) Owner or operator~Any
person, individual, partnership, corporation,
association, governmental unit, or public or
private organization of any character:

(A) owning, operating or re-
sponsible for operating, or chartering by
demise a vessel;

(B) owning, operating, or re-
sponsible for operating a facility; or

(C) operating a facility by
lease, contract, or other form of agreement.
The term does not include a person who
owans only the land underlying a facility or a
person who owns only a security interest in
a vessel or facility if the person does not
participate in the operation of the vessel or
facility, does not own a controlling interest
in the owner o1 operator of the vessel or
facility, and is not controlled by or under
common ownership with the owner or oper-
ator of the vessel or facility.

(14) Regulated vessel-A vessel
with a capacity to carry 10,000 U.S. gallons
or more of oil as fuel or cargo.

(15) Unauthorized dis-
charge-Discharges excluding those of au-
thorized by and in compliance with a
government permit, seepage from the earth
solely from natural causes, and unavoid-
able, minute discharges of oil from a prop-
erly functiomng engine, of a harmful
quantity of oil from a vessel or facility
either:

(A) into coastal waters; or

(B) on any waters or land ad-
jacent to coastal waters where harmful

quantities of oil may enter coastal waters or
threaten to enter coastal waters if the dis-
charge is not abated nor contained and the
oil is not removed.

(16) Underwriter-An insurer, a
surety company, a guarantor, or any other
person, other than an owner or operator of a
vessel or facility, that undertakes to pay all
or part of the liability of an owner or opera-
tor.

(17) Waste-Oil or contaminated
soil, debris, and other substances removed
from coastal waters and adjacent waters,
shorelines, estuaries, tidal flats, beaches, or
marshes in response to an unauthorized dis-
charge. Waste means any solid, liquid, or
other material intended to be disposed of or
discarded and generated as a result of an
unauthorized discharge of oil. Waste does
not include substances intended to be recy-
cled if they are in fact recycled within 90
days of their geperation or if they are
brought to a recycling facility within that
time. :

(18) Worst case unauthorized
discharge-The largest foreseeable unauthor-
ized discharge under adverse weather condi-
tions. For facilities located above the high
water line of coastal waters, a worst case
discharge includes those weather conditions
most likely to cause oil discharged from the
facility to enter coastal waters.

(b) All other terms used in this
chapter, and defined in OSPRA have the
meaning assigned to them by OSPRA.

§19.3. Inspections and Access to Property.

(a) Officers, employees, or autho-
rized agents of the General Land Office
(GLO) may enter and inspect any land,
building, facility, vessel, device, equipment,
or other property to respond to an unauthor-
ized discharge, to determine compliance or
noncompliance with the Oil Spill Preven-
tion and Response Act of 1991 (OSPRA) or
any rule, order, or certificate issued under
OSPRA, to ascertain discharge prevention
and response capability, and to assess natu-
ral resources damages. Drills, audits, and
inspections may be announced or un-
announced. If unannounced, GLO will
make a reasonable effort to obtain the con-
sent of the owner of the vessel or facility
prior to entry. In the event of a response to
an unauthorized discharge of oil or the
threat.of an unauthorized discharge of oil,
GLO will also make a reasonable effort to
obtain consent; this effort will be consistent
with the need for prompt abatement and
containment actions for the protection of
health, safety, and natural resources. A rea-
sonable effort to obtain consent means that
a readily identifiable owner or owner’s rep-
resentative has been afforded the opportu-
nity to accompany GLO during the audit or
inspection or to be kept informed of GLO

activities during a response event.

(b) The GLO's officers, employees,
and agents will present credentials and ex-
plain the purpose and scope of the requested
entry onto private property. Upon gaining
access to the property, GLO's repre-
sentative may:

(1) sample and test any sub-
stance or environmental media;

(2) observe the performance of
equipment;

(3) take photographs and video-
tapes and other recordings;

(4) review and copy documents;

(5) inspect discharge prevention
and response equipment and supplies;

(6) inspect containment and
drainage areas and any other portion of the
facility or vessel where oil is handled.

(c) The GLO's officers, employees,
and agents must observe a vessel's or facili-
ty's standard safety requirements. Standard
safety requirements as set forth in OSHA
and applicable regulations or in any State of
Texas statute or rule will be observed. Any
additional or other requirement imposed by
the owner or operator will be observed only
to the extent that it does not unreasonably
hinder the objective of the authorized entry.

§19.4. Waiver.

(a) Upon written request, the com-
missioner may waive a provision of this
chapter if the commissioner determines that
the application of the provision would be
inconsistent with the fundamental intent and
purpose of the Oil Spill Prevention and
Response Act of 1991.

(b)  Where adequate precautions
are taken to avoid environmental and prop-
erty damage and other necessary govern-
mental agencies have consented, the
commissioner may allow the discharge of
limited amounts of oil into or upon coastal
waters or adjacent waters, shorelines, estu-
aries, tidal flats, beaches, or marshes, as
part of a drill, demonstration of response
capability or technology, or other study or
project to further discharge prevention or
response capability.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992

TRD-9201535 Garry Mauro

Commissioner
General Land Office

Effective date: February 21, 1992
Proposal publication date: September 9, 1991
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For further information, please call: (512)
463-5394

¢ ¢ ¢

Subchapter B. Spill Prevention
and Preparedness

e 31 TAC §§19.11-19.20

The sections as adopted under the Natural
Resources Code, ™40.007, which authorizes
the commissioner to promulgate rules neces-
sary and convenient to the administration of
the OSPRA.

§19.11. Categories of Coastal Facilities.

(a) There are three types of coastal
facilities: exempt, small, and major. Coastal
facilities are classified according to oil stor-
age and transfer capacity. Small and major
facilities are regulated under this
subchapter.

(b) Exempt facilities are farm or
residential tanks with a capacity of 1,100
U.S. gallons or less that are used for storing
oil for farm or residential purposes only. An
owner or operator of an exempt facility is
not required to obtain a discharge preven-
tion and response certificaté or have a dis-
charge prevention and response plan or
proof of financial responsibility.

(¢) Small facilities are facilities,
other than exempt facilities, that have a
storage or daily transfer capacity not ex-
ceeding 10,000 U.S. gallons of oil.

(d) Major facilities are facilities
that have a oil storage or daily oil transfer
capacity of more than 10,000 U.S. gallons.

§19.12. Facility Certification.

(a) The owner of a regulated facil-
ity must apply to the General Land Office
(GLO) for a discharge prevention and re-
sponse certificate six months after this rule
becomes final. No facility may commence
or continue operations after January 1,
1993, without a discharge and response cer-
tificate issued by GLO. Application forms
are available from the General Office, Qil
Spill Response Prevention and Response,
1700 North Congress Avenue, Room 740,
Austin, Texas 78701-1495.

(b) In the case of a facility whose
owner is a different person or entity than its
operator, the commissioner may require
both the owner and operator to file an appli-
cation for certification. The commissioner
may also require only one of the parties to
file an application.

(c) For corporate applicants, the ap-
plication must be signed by an officer of at
least the rank of vice-president. For partner-
ships, the application must be signed by a
partner. All applications must also be
signed by the person responsible for opera-

tion of the facility; this includes, for exam-
ple, the facility manager, or an area
manager if the facility does not have man-
agement on site.

(d) An applicant for a discharge
prevention and response certificate must
pay an application fee when the application
is filed. The amount of the fee is deter-
mined by the type of regulated facility, as
follows:

(1) $100 for small facilities that
have a storage or daily transfer capacity not
exceeding 10,000 U.S. gallons;

(2) $1,000 for major facilities
that have a storage or daily transfer capacity
not exceeding 250,000 U.S. gallons; and

(3) $2,500 for all other major
facilities.

(¢) A regulated facility may not
handle oil after January 1, 1993, without a
discharge prevention and response certifi-
cate issued by GLO.

§19.13. Applications for Small Facili-
ties. All applicants for certification as
small facilities must submit the following
information:

(1) the names and addresses in-
cluding street address and directions from
the nearest highway of the facility, the
owner of the facility, the :operator of the
facility, the person or persons in charge
required by §19.16 of this title (relating to
Person in Charge), and the registered agent
for service as required by the Oil Spill
Prevention and Response Act of 1991;

(2) a description of the facility,
including:

(A) the date the facility be-
gan operations under the current owner or
operator, whichever is earlier, the types of
oil handled, the material safety data sheets
for all the types of oil handled, the oil
storage and transfer capacity, the through-
put capacity, and the average daily through-
put; and

(B) the location of the facil-
ity by latitude and longitude, N.A.D. 27 or
N.A.D. 83 or by state plane coordinates
indicating zone or by Universal Transverse
Mercator coordinates indicating zone and
all environmentally sensitive areas that
would be affected by a worst case discharge
from the facility;

(3) proof of financial responsi-
bility as required by regulations either
adopted or continued in effect under the Oil
Pollution Act of 1990, Public Law
101-380, §1016 (33 United State Code,
§2716), if applicable to the facility;

(4) a copy of the applicant’s

current discharge prevention and response
plan required by the Federal Water Pollu-
tion Control Act, §311(j) (33 United States
Code, §1321), including the spill prevention
containment and countermeasure plan re-
quired by 40 Code of Federal Regulations
to the facility; if applicable

(5) either a discharge response
contract or a basic ordering agreement with
a discharge cleanup organization or other
person or the terms of any such contract or
agreement showing capability to respond to
a worst case discharge at the facility, or
proof that the applicant can independently
50 respond;

(6) an estimate of a worst case
discharge for the facility, including the ra-
tionale used to establish the estimate;

(7) a list of both oil and hazard-
ous substance discharges at the facility
within the previous year; and

(8) a list of environmental per-
mits and registration or identification num-
bers that have been applied for or obtained
for the facility, including those for waste-
water discharges, air emissions, handling of
solid or hazardous waste, injection wells,
and underground or aboveground storage
tanks.

§19.14. Applications for Major Facili-
ties. All major facility applications must
contain the following information:

(1) the names and addresses in-
cluding street address and directions from
the nearest highway of the facility, the
owner of the facility, the operator of the
facility, the person or persons in charge
required by §19.16 of this title (relating to
Person in Charge), and the registered agent
for service as required by the Oil Spill
Prevention and Response Act of 1991;

(2) a description of the facility,
including:

(A) the date the facility be-
gan operations under the current owner or
operator, whichever is earlier, the types of
oil handled, the material safety data sheets
for all the types of oil handled, the oil
storage and transfer capacity, the through-
put capacity, and the average daily through-
put; and

(B) the location of the facil-
ity by latitude and longitude, N.A.D. 27 or
N.AD. 83 or by state plane coordinates
indicating zone or by Universal Transverse
Mercator coordinates indicating zone and
all environmentally sensitive areas that
would be affected by a worst case discharge
from the facility;

(C) the dimensions and oil
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capacity of the largest vessel docking or
providing service at the facility and a de-
scription of the vessels under the
operational control of the facility;

(D) a site plan of the facility
certified by a registered professional engi-
neer or registered public land surveyor
showing:

(i) the location of all
structures in which oil is handled and vessel
and tank car or truck transfer areas;

(i)  vicinity maps show-
ing vehicular access to the facility, pipelines
to and from the facility, nearby environ-
mentally sensitive areas, and nearby resi-
dential or other populous areas; and

(iii) drainage and diver-
sion plans of the facility, such as sewers,
outfalls, catchment or containment systems
or basins, diversion systems, and all water-
courses into which surface runoff from the
facility drains (all of which may be shown
on the site plan or maps); and

(E) the most recent available
aerial photographs;

(3) proof of financial responsi-
bility as required by regulations either
adopted or continued in effect under the Oil
Pollution Act of 1990, Public Law
101-380, §1016 (33 United States Code,
§2716), if applicable to the facility;

(4) the pumber and qualifica-
tions of personnel employed at the facility
with discharge prevention and response du-
ties;

(5) curmrent discharge prevention
or response training programs and require-
ments for the facility’s personnel and for
outside contractors working at the facility;

(6) a statement of the appli-
cant’s discharge prevention and response
capability, including:

(A) a statement of whether
the applicant’s response capability will pri-
marily be based on contracts or agreements
with third parties or on the applicant’s own
personnel and equipment;

(B) a copy of the applicant’s
current discharge prevention and response
plan required by the Federal Water Pollu-
tion Control Act, §311(j) (33 United States
Code, §1321), including the spill prevention
containment and countermeasure plan re-
quired by 40 Code of Federal Regulations
112.3, if applicable to the facility,

(C) adescription of the facil-
ity’s preventive measures, including:

(i) leak detection and dis-
charge prevention safety systems, devices,
equipment, or procedures;

(ii)  schedules, methods,
and procedures for testing, maintaining, and
inspecting storage tanks, pipelines, and
other structures within or appurtenant to the
facility that contain or handle oil;

(iii) schedules, methods,
and procedures for conducting discharge re-
sponse dritls;

(D) adescription of the facil-
ity's response plan, including:

(i) planned response ac-
tions, the chain of command, lines of com-
munication, and procedure for notifying the
General Land Office in the event of an
unauthorized discharge;

(i) response equipment
and supplies available to respond to an un-
authorized discharge at the facility, its own-
ership and location, and the time required to
deploy it at the facility;

(iti) plans for sampling,
testing, and measuring the volume of sub-
stances discharged,;

(iv) plans for the recov-
ery, storage, separation, transportation, and
disposal of waste from an unauthorized dis-
charge;

(v)  the probable direction
and rate of flow for unauthorized discharges
at the facility;

(vi) plans for protection
of environmentally sensitive areas in the
event of an unauthorized discharge; and

(vii) plans for providing
emergency medical treatment, site safety
and security, and fire prevention in the
event of an unauthorized discharge;

(7) any discharge response or
cleanup contracts or basic ordering agree-
ments, or the terms of either, the applicant
has with a discharge cleanup organization
or other person;

(8) an estimate of a worst case
discharge for the facility, including the ra-
tionale used to establish the estimate;

(9) a list of both o1l and hazard-
ous substance discharges at the facility
within the previous year;

(10) a list of environmental per-
mits and registration or identification num-
bers that have been applied for or obtained
for the facility, including those for waste-
water discharge, air emissions, handling of
solid or hazardous waste, injection wells,
and underground or aboveground storage
tanks.

§19.15. Issuance; Modification and Suspen-
sion.

(a) Prior to issuance or denial of a
certificate, the General Land Office may
require an applicant to submit additional
information to resolve any substantial ques-
tions concerning the applicant's discharge
prevention and response capability. The
GLO may also require an applicant to de-
velop and implement additional discharge
prevention and response measures to
achieve adequate discharge prevention and
response capability.

(b) The GLO will issue certificates
to those facilities that submit completed
applications unless the preponderance of all
evidence demonstrates the applicant lacks
the capability to respond adequately to a
worst case unauthorized discharge at the
particular facility.

(c) If GLO refuses to issue a certif-
icate to an applicant, the applicant may
request and is entitled to a hearing on the
denial in the same manner provided for
certificate suspensions under Chapter 21 of
this title (relating to Oil Spill Prevention
and Response Hearings Procedures).

(d) At least 30 days prior to issu-
ance or renewal of a certificate for an oil or
gas pipeline or a facility used in the explo-
ration, development, or production of oil or
gas, the GLO will send the Railroad Com-
mission a copy of the application for review
and comment.

(e) The certificate will be issued for
a term of five years. The GLO may issue
certificates on terms and conditions appro-
priate to the facility or type of facility. All
certificates are subject to review and modi-
fication by the GLO in the event of a mate-
rial change in spill response capability. All
certificates are subject to suspension in the
event the registrant violates the Oil Spill
Prevention and Response Act of 1991
(OSPRA), rules or orders adopted or issued
thereunder, or any requirement of the facili-
ty's certificate. A certificate may also be
suspended if a registrant does not have a
discharge response plan or does not have
adequate containment, prevention, or
cleanup ability. A certificate is void ab ini-
tio if the registrant knowingly submitted
false information in the application for the
certificate or in support of the application,

(f) Material changes in discharge
prevention and response capability include,
among other things:

(1) changes in the facility’s oil
storage or handling capacity, discharge re-
sponse equipment, or its construction, oper-
ation, or maintenance that materially affect
discharge prevention and response capabil-
ity or the risk of an unauthorized discharge;

(2) closure of the facility or a
change of the facility’s person in charge,
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management, ownership, or key response
personnel;

(3) a material change in the dis-
charge cleanup organization listed as the
primary basis of a facility’s discharge re-
sponse capability (see §19.20(h) of this title
(relating to Certification of Discharge
Cleanup Organizations));

(4) a determination by GLO that
the owner or operator responded inade-
quately to an unauthorized discharge at the
facility; or

5) promulgation of federal
rules under OPA, substantial amendments
to this chapter or other changes in applica-
ble law.

(8) Registrants must report changes
in discharge prevention response capability.

(1) Except for subsection (f)(4)
and (5) of this section, a registrant must
inform GLO in writing of a material change
in response capability within 10 days of the
change. Personnel changes must be reported
within 30 days unless they affect spill re-
sponse capability.

(2) Each registrant must report
annually any changes in the information in
its application for a certificate. The report
must be in writing and must be filed by the
anniversary of the date the certificate was
issued.

(h) Issuance of a certificate does
not estop the state in an action brought
under OSPRA, or any other law, from al-
leging a violation of any such law, other
than failure to have a certificate.

§19.16. Person in Charge.

(a) Upon applying for a certificate,
the applicant must designate a person or
persons in charge of the facility for pur-
poses of ensuring that General Land Office
(GLO) is notified of unauthorized dis-
charges at the facility and that the facility
meets all other requirements of the Oil Spill
Prevention and Response Act of 1991
(OSPRA). The designation must be by
name and by job title.

(b) A facility must have a person in
charge at the facility at all times the facility
is normally attended by personnel. For
those facilities or at those times at which
personne] are not normally present, the fa-
cility must at all times have a person in
charge on call and capable of travelling to
the facility to respond to an actual or threat-
ened unauthorized discharge. The person in
charge must have the independent authority
to deploy response equipment and personnel
and to expend funds for response actions.

(c) It is the duty of the owner and
the operator of the facility to inform the
person in charge of the duties established

under OSPRA and this chapter for persons
in charge with respect to unauthorized dis-
charge prevention and response.

§19.17. Vessel Response Plans and Proof of
Financial Responsibility.  Regulated ves-
sels operating in coastal waters must have
response plans as required by the Federal
Water Pollution Control Act, §311 (33
United States Code, §1321) and proof of
financial responsibility as required by the
Qil Pollution Act of 1990, Public Law
101-380 (OPA) §1016 (33 United States
Code, §2716). Regulated vessels are those
vessels whose capacity to carry oil as fuel
or cargo exceeds 10,000 U.S. gallons.
Those vessels covered by the Oil Spill Pre-
vention and Response Act of 1991
(OSPRA) but not by OPA will be required
to meet the financial responsibility require-
ments of OSPRA, §40.202(a) (1) and (2)
when rules are adopted under that section.
Those vessels will also be required to meet
the vessel contingency plan requirements of
§40.114 when rules are adopted thereunder.

§19.18. Audits, Drills, and Inspections to
Determinc Prevention and Response Capa-
bility.

(a) An audit is a full review of a
facility’s or vessel's compliance with the
requirements of the Oil Spill Prevention and
Response Act of 1991 (OSPRA) and regula-
tions adopted pursuant thereto. An audit
may be announced or unannounced. Audits
will be commenced between the hours of 7
a.m. and 6 p.m. The owner and/or operator
of the facility or vessel subject to audit must
produce records related to unauthorized dis-
charges of oil into coastal waters, discharge
contingency plans, equipment inventory,
maintenance and repair, material safety data
sheets for oil handled, oil storage and
throughput, financial responsibility, person-
nel certification and training, and daily re-
cords and other documents and records
containing information relevant to compli-
ance with OSPRA. The representative of
the General Law Office (GLO) conducting
the audit is authorized to view all equip-
ment at the facility that is available for
responding to unauthorized discharges of
oil. The GLO representative is authorized to
enter any portion of the facility and vessel
where oil is handled and where discharge
prevention and response equipment and
supplies are stored and maintained. Al-
though the audit may be unannounced, prior
to entering the facility, the GLO repre-
sentative will make a reasonable effort to
obtain the consent of the owner or operator
or his representative.

(b)  An inspection is a review of a
specified area or areas of a facility or vessel
for a specified purpose. An inspection may
be announced or unannounced. The GLO
will make a reasonable effort to obtain the

consent of the owner or operator or a repre-
sentative of either prior to entering property
to conduct the inspection. The inspection
will be commenced between the hours of 7
am. and 6 p. m. At the commencement of
the inspection, the GLO representative will
inform the owner or operator of the area or
areas to be inspected and the purpose of the
inspection. The areas and purposes of an
inspection are limited to those set forth in
subsection (a) of this section.

(c) A drill is a test of equipment
and personnel in operation. A drill is in
response to a mock discharge which is con-
ducted by GLO representatives who deter-
mine the extent and parameters of the
exercise. A drill may be announced or un-
announced. Prior to entering property in
order to conduct the drill, GLO will make a
reasonable effort to obtain consent of the
owner or operator or representative of either
to enter the property. Drills will be com-
menced between the hours of 7 a.m. and 6
p- m. and all drills involving vessels will be
conducted in cooperation with the United
States Coast Guard. A drill involving a
facility will be conducted in cooperation
with any other governmental agencies
whom GLO intends to involve in the mock
operation.

(d) A vessel or facility will not be
subjected to more than a total of two audits
and/or drills in one 12-month period. This
limitation will not apply to any vessel or
facility that has violated OSPRA, any regu-
lation promulgated thereunder, or any order
of the commissioner.

(e) The owner or operator of the
vessel or facility must bear its own costs of
the audit, drill, or inspection and may not
be reimbursed its costs from the fund.

(f) Performance of an audit, drill, or
inspection does not estop the state in an
action brought under OSPRA or any other
law from alleging a violation of OSPRA or
any such law.

§19.20. Certification of Discharge Cleanup
Organizations.

(a) Persons or organizations desir-
ing certification as discharge cleanup orga-
nizations must apply to the General Land
Office (GLO) before June 15, 1992. Appli-
cation forms are available from GLO.

(b) After August 1, 1992, a dis-
charge cleanup organization must be certi-
fied by the GLO to be listed by an owner or
operator as a source of adequate response
equipment and/or personnel in a facility or
vessel discharge prevention and response
plan.

(c) An owner or operator of the fa-
cility or vessel will not be required to com-
ply with this section if its response activities
are limited to its own unauthorized dis-
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charges or to assistance rendered to others
in emergency situations. The requirements
of this section apply to those organizations
who engage in the business of emergency
spill response and cleanup operations,

(d) Discharge cleanup organizations
will be categorized as either industry or
volunteer,

(1) Industry organizations are
those entities capable of contajning, abat-
ing, removing and disposing of, or arrang-
ing for the disposal of oil and waste from an
unauthorized discharge. Industry organiza-
tions have personnel trained pursuant to 29
Code of Federal Regulations, §1910.120
and subsequent revisions and have equip-
ment or access to equipment sufficient to
perform response operations pursuant to na-
tional and state contingency plans.

(2) Volunteer organizations are
those entities whose primary purpose is pro-
tecting, rescuing, or rehabilitating wildlife
and natural resources injured or damaged by
an unauthorized discharge. Volunteer orga-
nizations must be permitted by the Texas
Parks and Wildlife Department or have cer-
tification from an organization with equiva-
lent standards for the purposes of wildlife
rehabilitation and other response activities
concerning rescuing of any animal affected
by a discharge. Volunteer organizations are
also those entities who assist in other re-
sponse activities approved by the on-scene
coordinator but who do not receive compen-
sation for their efforts.

(e) Industry organizations must be
certified by GLO in order to be listed on a
vessel or facility discharge responsc plan,
and in order to be employed by GLO when
it expends fund monies in response to a
discharge. Certificates will be issued for a
three-year term with annual review, Certifi-
cates may be suspended if the discharge
cleanup organization fails to maintain ade-
quate response capability. Pursuant to §21.1
et seq of this title (relating to Oil Spill
Prevention and Response Hearing Proce-
dures) the notice of suspension can be chal-
lenged.

(f) Applicants for certification as an
industry organization must submit the fol-
lowing information:

(1) the applicant’s name and ad-
dress, its legal form or status, the names
and addresses of the persons owning or
operating the organization, and its member-
ship if applicable;

(2) the geographic area the ap-
plicant will serve;

(3) the equipment and supplies
owned by the applicant and available for
abatement, containment, and removal of
pollution from an unauthorized discharge of
oil; if the applicant intends to rely in whole
or in part on equipment and supplies owned

by a separate entity then the applicant must
submit the name of the owner and the loca-
tion of the equipment and supplies, and the
procedure for accessing such equipment and
supplies;

(4) a certified statement of the
applicant’s general liability insurance cover-
age, and workmen's compensation and au-
tomobile liability insurance coverage;

(5) the pumber of employees
and whether they are employed on a full- or
part-time basis and the number of employ-
ees which the applicant can command in the
event of a major spill event; the training of
such personnel including whether they have
received training pursuant to 29 Code of
Federal Regulations, §1910.120; the experi-
ence and other relevant qualifications of all
personnel;

(6) the applicant’s standard op-
erating plan for containment, recovery, stor-
age, separation, transportation, disposal or
arrangements for disposal or recycling of oil
or waste, and minimization of waste gener-
ated from an unauthorized discharge.

(7) the applicant’s health and
safety plan;

(g) In certifying industry organiza-
tions, GLO will consider factors including:

(1) the applicant’s size, mem-
bership, and quality of response capability
(which includes among other things the ex-
perience of the applicant's owners, opera-
tors, and personnel, the applicant’s ability
to properly dispose of waste or to arrange
for the proper disposal of waste and recy-
cling of materials generated by the dis-
charge, the plan for waste minimization
from discharges, the quantity and quality of
equipment or supplies owned or available to
the applicant, and the proximity of such
equipment and supplies to the area the ap-
plicant intends to serve); and

(2) the geographic distribution
of discharge cleanup organizations in the
coastal area for the purpose of insuring
sufficient response capability;

(h) Industry organizations must re-
port material changes in response capability
to GLO within 30 days of the change. Ma-
terial changes in response capability include
among other things:

(1) a change in the location or a
significant change in the quantity of the
organization’s response equipment or sup-
plies; or

(2) a change in the organiza-
tion’s ownership or full-time personnel to
the extent that such change affects dis-
charge response capability it shall be re-
ported within 72 hours.

(1) Volunteer organizations who
register with GLO are considered certified.

Registration forms are available from GLO.
The registration must include the organiza-
tion’s size, experience in discharge re-
sponse, ability to properly dispose of or
arrange for the disposal of waste from dis-
charges, the qualifications of persons who
will lead or coordinate response activities
for the organization, and the quantity and
quality of equipment and supplies owned or
available to the organization. Volunteer or-
ganizations engaged in wildlife rescue or
rehabilitation will be certified only if they
comply with requirements of the Texas
Parks and Wildlife Department’s regula-
tions related to such organizations or with
equivalent regulations. The GLO may sus-
pend a certificate if the organization's re-
sponse activities are inconsistent with state
or federal requirements.

(i) Volunteer discharge cleanup or-
ganizations or any discharge cleanup orga-
nization that is 4 not-for-profit entity must
appoint a minimum of two ex officio repre-
sentatives from local governments to its
governing body to advise it on discharge
response matters. The representatives from
local government may be from any level or
agency of local government but must be
from the geographic area to be served by
organization. The Marine Spill Response
Corporation and for profit entities are ex-
empt from this requirement pursuant to the
Oil Spill Prevention and Response Act of
1991, §40.117(b).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority,

Issued in Austin, Texas, on January 31, 1992.

TRD-9201536 Garry Mauro

Commissioner
General Land Office

Effective date: February 21, 1992
Proposal publication date: August 9, 1991

For further information, please call: (512)
463-5394

¢ ¢ ¢

Subchapter C. Spill Response
e 31 TAC §§19.31-19.39

The new sections are adopted under the Nat-
ural Resources Code, §40.007, which autho-
rizes the commissioner to promulgate rules
necessary and convenient to the administra-
tion of OSPRA.

§19.31. Jurisdiction. The General Land
Office (GLO) has jurisdiction over and will
respond to any actual or threatened unau-
thorized discharge that enters or threatens to
enter coastal waters. A discharge threatens
to enter coastal waters when the location
and direction of the flow of the discharge, if
left unabated, would enter coastal waters
within 12 hours.
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§19.32. Reporting an Unauthorized Dis-
charge.

(a) To report an actual or threat-
ened unauthorized discharge, phone the
General Land Office (GLO) at 1-800-832-
8224. This line will be staffed at all times.

(b) The person in charge of the
facility or vessel from which an unauthor-
ized discharge emanates or threatens to em-
anate and the person responsible for the
discharge both have the duty to immediately
report the discharge to GLO. Reporting by
either of those persons or by an employee
or agent of either shall satisfy the notice
requirement.

(c) Immediately, for purposes of
this section, means within one hour of the
time the discharge is discovered. In deter-
mining immediate notification GLO will
consider the need for initial abatement, con-
tainment, and response actions, the accessi-
bility of communication devices and the
reasonableness of the person’s efforts to
immediately report, and whether the dis-
charge could reasonably have been discov-
ered earlier.

(d) Notification by any person who
has been authorized or requested by the
person in charge or by the responsible per-
son to give notice of the discharge shall be
imputed to the person who has the duty to
report for purposes of determining compli-
ance with this section.

(e) The notification, in order to be
deemed complete, shall accurately describe
the following:

(1) the substance and quantity
actually discharged or potentially discharge-
able and the rate of discharge;

(2) the time, location by latitude
and longitude, N.A.D. 27 or N.A.D. 83 or
by state plane coordinates indicating zone
or by Universal Transverse Mercator coor-
dinates indicating zone, if known, and the
apparent cause of the actual or potential
discharge;

(3) the size of the area actually
impacted by the discharge and the area po-
tentially impacted and whether or not any
environmentally sensitive areas will be af-
fected;

(4) the pature of any response
actions undertaken and the identity of the
person or discharge cleanup organization
engaged or engaging in response activities;

(5) the name and title of the re-
sponsible person, the person in charge, and
the person reporting the discharge; and

(6) the manner in which the re-
sponsible person and the facility or vessel
involved in the actual or threatened dis-
charge may be contacted.

(f) The duty to report is a continu-
ing one where any material changes occur
prior to the arrival of a state on-scene coor-
dinator. Material changes include, but are
not limited to, changes in the quantity, qual-
ity, or location of the discharge event. Both
the responsible person and the person in
charge have the duty to report material
changes to GLO.

(g) If an unauthorized discharge
threatens to damage or pollute property
other than that of the owner or operator or
responsible person, the person in charge and
the responsible person must make reason-
able efforts to notify the owners of property
threatened by the discharge. A reasonable
effort to notify includes taking steps to
identify and contact such owners within a
time period that allows them to take mea-
sures to minimize damage to their property.
In determining compliance with this re-
quirement, the location of the discharge and
the accessibility of ownership information
will be considered.

(h) If the discharge immediately
threatens public health, safety, or welfare,
then the responsible person and the person
in charge must notify the appropriate local
health, fire, and law enforcement authori-
ties.

§19.33. Response.

(a) When the General Land Office
(GLO) receives notice of an actual or
threatened unauthorized discharge, GLO
will determine whether state response action
is required. If state response action is re-
quired, GLO will assess the discharge and
determine whether further response actions
should be initiated or required. If assess-
ments of the discharge indicate it involves
predominantly a hazardous substance, GLO
shall coordinate all response actions until
the Texas Water Commission can assume
responsibility over hazardous substance dis-
charge response operations. A substance is
predominantly a hazardous substance when
analytical testing of a representative sample
indicates the presence of more than 50% of
a substance that is not oil as defined by the
Oil Spill Prevention and Response Act of
1991, and that is a hazardous substance as
defined by the Texas Water Commission or
its successor agency. Pending results of an-
alytical tests of the substance, the determi-
nation of its predominant characteristics
shall be made by investigating the source of
the discharge, its physical properties, and its
behavior in the environment. The GLO will
notify the state natural resource trustees of
the actual or threatened unauthorized dis-

" charge.

(b) In response to any actual or
threatened unauthorized discharge, the com-
missioner may designate a state on-scene
coordinator to act on the commissioner’s

behalf at the site of the actual or threatened
discharge.

(1) Itis the duty of the state on-
scene coordinator, in cooperation with the
federal on-scene coordinator to assess in
detail all aspects of the actual or threatened
unauthorized discharge, evaluate and direct
the responsible person’s response activities,
initiate and direct other response activities,
carry out orders of the commissioner, and
report at regular intervals to the commis-
sioner. The state on-scene coordinator has
an ongoing duty to evaluate,.assess, and
direct all response activities in order to in-
sure compliance with applicable contin-
gency plans, discharge response plans, and
to ensure public health and safety, and to
minimize to the greatest extent possible
property damage and damages to natural
resources.

(2) In the event a discharge ap-
pears to be from a facility for the explora-
tion, development, or production of oil or
gas or from an oil or gas pipeline, a Rail-
road Commission designee shall act as the
state on-scene coordinator for spills of 240
barrels or less. When the spill exceeds 240
barrels, it is the responsibility of GLO to
provide the state on-scene coordinator.

(c¢) The GLO will coordinate its re-
sponse with the federal on-scene coordina-
tor and will contact other state agencies
who have jurisdiction over the unauthorized
discharge.

(d) Based on the assessment of the
state on-scene coordinator, GLO will deter-
mine whether and where to establish an on-
scene command post. The state on-scene
command post will serve as the single point
of communication and coordination for state
oversight and coordination of response ac-
tions. The post will be staffed until response
operations are declared complete.

§19.34. Duties of Responsible Person.

(a) In the event of an actual or
threatened unauthorized discharge, it is im-
mediately the duty of the responsible person
to initiate response action, or to ensure that
the person in charge will initiate response
action. The responsible person or the person
in charge must inform the General Land
Office (GLO) of the person’s strategy for
responding to the unauthorized discharge,
including whether the facility’s or vessel’s
discharge prevention and response plan will
be adequate for abating, containing, and
removing pollution or whether it appears
that an adequate response to the discharge
will require deviation from the plan. The
response strategy and proposed deviations
from the plan must be reported to the on-
scene coordinator on a regular basis
throughout response operations.

(b) The GLO may determine that
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the responsible person is unknown or ap-
pears unwilling or unable to respond ade-
quately + to the discharge, including
reasonably foreseeable worst case scenarios
of the discharge. The commissioner may
delegate this determination to the state on-
scene coordinator. In the event of such a
determination the state on-scene coordinator
may order the responsible person to take
certain response actions. The state on-scene
coordinator may also initiate response ac-
tion by the state, either in addition to or in
lieu of further response actions by the re-
sponsi.le person. As soon as possible after
a determination of inadequate response, the
state on-scene coordinator will notify the
responsible person or the person acting for
the responsible person of the inadequacy of
response and inform the person of the in-
tended corrective action. A determination
that a responsible person appears unwilling
or unable to respond adequately will be
made by evaluating the resources commit-
ted to the response, the degree of coopera-
tion with directions of the on-scene
coordinator, the ability to commit further
resources, and adherence to response and
contingency plans.

(c) The responsible person or any-
one acting on behalf of the responsible per-
son must notify the state on-scene
coordinator if the person intends not to
comply with, or has not complied with,
state response orders or actions. The GLO
may determine the person has unreasonably
failed to comply with state response actions
if noncompliance is for any reason other
than an objective and reasonable belief that
compliance unavoidably conflicts with fede-
ral requirements or poses an unjustifiable
risk to public safety or natural resources.
Any failure to comply may be grounds for a
determination of inadequate response under
subsection {(b) of this section.

(d) The responsible person must
orally state the reasons for noncompliance
with an order of the state on-scene coordi-
pator and must give written justification for
the refusal within 48 hours as required by
the Oil Spill Prevention and Response Act
of 1991, §40.105.

§19.35. Assistance.

(a) Other than persons employed by
the responsible person or certified discharge
cleanup organizations under contract with
the responsible person, or any person con-
ducting initial emergency response assis-
tance, no person shall conduct cleanup
operations without the approval of the on-
scene coordinator. Authorization may be
given individually or blanket authorization
may be given to any group or class of
persons or organizations. The General Land
Office (GLO) will give preference to those
persons who are certified as discharge
cleanup organizations and to trained and

qualified personnel.

(b) Any person or discharge
cleanup organization participating in re-
sponse operations shall not receive or be
eligible to receive compensation from the
fund unless the participation was authorized
by GLO. A person or organization is enti-
tled to a qualified immunity from liability
for damages, response costs, or penalties
only if acting pursuant to request of the on-
scene coordinator, the responsible person,
or in accord with the applicable contingency
plan or response plan,

(c) The GLO may waive the prior
authorization requirement only if the assis-
tance rendered was consistent with applica-
ble contingency plans, and respnnse plans,
and was effective, cost-efficient, reasonably
necessary, and did not endanger life, prop-
erty, or natural resources.

§19.36. Disposal.

(a) Waste from unauthorized dis-
charges must be disposed of only at sites
that have all necessary permits to accept the
type of waste discharged. Each responsible
person or discharge cleanup organization
removing waste shall inform the on-scene
coordinator in writing of the name and loca-
tion of the site where the waste will be
disposed.

(b)  All responsible persons and
discharge cleanup organizations engaged in
spill response operations shall minimize the
generation of waste by utilizing techniques
such as reusing sorbent pads, recycling re-
covered oil, recovering boom, and best
available technologies.

(c) The responsible person must re-
move all waste generated from an unauthor-
ized discharge of oil from the temporary
staging area within 14 days of the comple-
tion of all response operations.

§19.37. Completion of Response.

(a) The General Land Office (GLO)
will consider the opinions of the designated
natural resource trustees in determining
whether response actions are complete.

(b) In addition to reporting an un-
authorized discharge at the time it occurs,
the responsible person must file a written
report of any such discharge with GLO
within 30 days of the response actions being
declared complete. The report must contain
details of the information listed in
§19.32(d)(2) of this title (relating to Report-
ing an Unauthorized Discharge) and must
state the known extent of the damages to
and loss of real and personal property. The
report must also contain a listing of known
damages to natural resources. Reporting
forms are available from GLO.

§19.38. Remediation.

(a) The designated natural resource
trustees for the State of Texas are the Gen-
eral Land Office (GLO), the Texas Water
Commission, and the Parks and Wildlife
Department. If GLO determines, in con-
junction with the designated natural re-
source trustees, that an unauthorized dis-
charge has damaged natural resources, the
trustees may require the responsible person
or persons to remediate the damage. If the
natural resources trustees require remedia-
tion, the trustees will notify the responsible
person in writing that a remediation plan
must be submitted. Within a reasonable
time determined by the natural resources
trustees, the responsible person must submit
a remediation plan to the natural resources
trustees for review and approval.

(b) The remediation plan must in-
clude the following:

(1) a map showing the area af-
fected by the unauthorized discharge and a
survey of the natural resources damaged by
the discharge;

(2) a plan showing locations,
times, and methods for sampling, testing,
and monitoring to determine the extent of
contamination and natural resources injury
and loss;

(3) a schedule of remediation
activities and increments of time within
which remediation goals are to be achieved;

(4) a description of performance
measures to evaluate the effectiveness of
remediation; and

(5) any other matter reasonably
required by the trustees.

(c) The responsible person must
carry out remediation of natural resource
damages pursuant to the remediation plan
approved by the trustees.

(d) Remediation includes, but is
not limited to, restoration, rehabilitation,
and replacement of damaged natural re-
sources. It also includes mitigation activities
to prevent further or future damage or fur-
ther diminution in the value of the affected
resource.

(e) The GLO, in conjunction with
the other natural resource trustees of the
state, may enter into negotiations with the
responsible persons for remediation agree-
ments,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TAD-9201537 Garry Mauro
Commissioner

General Land Office
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Effective date: February 21, 1992
Proposal publication date: August 9, 1991

For further information, please call: (512)
463-5394

¢ ¢ ¢

Subchapter D. Compensation
and Liability

s 31 TAC §§19.51-19.54

The new sections are adopted under the Nat-
ural Resources Cods, §40.007, which autho-
rizes the commissioner to promulgate rules
necessary and convenient to the administra-
tion of OSPRA.

§19.52. Designation of Responsible Person;
Advertising Claims.

(a) The General Land Office (GLO)
will conduct a preliminary investigation of
the discharge. If GLO determines that the
unauthorized discharge has caused any
damages compensable under the Oil Spill
Prevention and Response Act of 1991
(OSPRA), GLO will identify the person or
persons who appear responsible for the dis-
charge.

(1) Upon a determination that
damages compensable under OSPRA have
resulted from an actual unauthorized dis-
charge of oil or are likely to result from a
threatened discharge, GLO will immedi-
ately designate the responsible person. GLO
will make this determination based on the
actual conditions observed at the site of the
discharge or threatened discharge and will
consider the following factors:

(A) the quantity of oil dis-
charged or potentially dischargeable;

(B) the Jocation and probable
path of the discharge;

(C) the proximity to real or
personal property owned by a person other
than the responsible party;

natural resources

(D) the
likely to be affected;

(E) any other circumstance
or factor relevant to an assessment of the
impact of the actual or threatened discharge.

(2) The GLO shall give notice
to the responsible person immediately upon
a determination that damages have resulted
or will result from the discharge. The notice
will be in writing and may also be conveyed
orally. The designation may be challenged
within five days of the written notice. One
or more persons or entities may be desig-
nated as persons responsible. The designa-

tion will be made by reviewing and
assessing the following factors:

(A) the owner, operator, or
charterer of the vessel or facility from
which the discharge emanates;

(B) the person responsible
for the discharge;

(C) the apparent cause of the
discharge;

(D) whether or not any de-
fense to liability is obviously applicable to
the discharge;

(E) any other relevant factor
which comes to the attention of GLO.

(b) Failure to challenge a proposed
designation is not an admission of liability
for the unauthorized discharge.

(c) A challenge to the proposed
designation must be made within five days
in writing, fully state the grounds for the
challenge, and be filed with GLO. If the
proposed designation is challenged or GLO
is unable to make a designation for any
other reason, GLO shall advertise the man-
ner in which claims for response costs and
damages must be filed.

(d) If the proposed designation is
not challenged within five days, the desig-
nated responsible person must inform GLO
of its intended advertising, claims, and pay-
ment procedures, including the name of any
agent handling claims on the responsible
person’s behalf and the name of any under-
writer for liability from the discharge. As a
part of all claims procedures, the designated
responsible person must inform all claim-
ants of the availability of the state fund and
the federal fund to pay claims.

(e) Claims advertisements by GLO
or designated responsible persons must be
printed each day for one week, beginning
no later than 14 days after completion of the
designation process, in the newspaper of
largest general circulation in the locality in
which the unauthorized discharge occurred.
The locality means the county and contigu-
ous counties where real or personal property
affected by the discharge is located. Adver-
tisements must also be placed in designated
newspapers of general circulation anywhere
in the State of Texas when the commis-
sioner so orders due to the impact of the
discharge on natural resources and on per-
sons economically reliant on the use of
acquisition of the natural resources. Adver-
tising requirements may also include radio
and television announcements of claims
procedures.

§19.53. Claims Procedures.

(a) The Oil Spill Prevention and
Response Act of 1991 established the fund
to provide immediately available compensa-
tion for response costs incurred and dam-
ages suffered as a result of an unauthorized
discharge. The intent of this section is to
avoid economic displacement and to sim-
plify resolution of liability issues by creat-
ing procedures conducive to settlement and
adjustment of claims in as orderly, efficient,
and timely a manner as possible. "Reason-
ably responded” for the purposes of this
section means that the receipt of the claim
has been acknowledged, that claimant has
been advised of the need for any further
documentation to complete claims process-
ing, and that the claimant has been advised
in writing whether or not the responsible
person will make an offer of settlement on
any part or all of the claim and the date by
which such offer will be made.

(b) If there is a designated responsi-
ble person, all claims must be presented to
the designated responsible person first.

(1) If the claim is for $50,000 or
less and is not reasonably responded to
within 30 days of presentation to the desig-
nated responsible person, the claimant may
present the claim to the General Land Of-
fice (GLO).

(2) If the claim is for over
$50,000 and is not reasonably responded to
within 90 days of presentation to the desig-
nated responsible person, the claimant must
present the claim to the federal fund prior to
the presentation to GLO. If a claim pres-
ented to the federal fund is not settled
within 60 days of presentation, the claimant
may then present it to GLO.

(c) If there is no designated respon-
sible person, either because the identity of
the person responsible for the unauthorized
discharge is unknown or a proposed desig-
nation is challenged, claims of $50,000 or
less may be presented to GLO first. Claims
over $50,000 must be presented to the fede-
ral fund first. Any such claim not reason-
ably responded to within 60 days may then
be presented to GLO.

(d) A claim is presented when GLO
actually receives it. Claimants must present
claims to GLO within 180 days from the
date the claim is first eligible to be filed
with GLO. When necessary to meet this
deadline, the claimant may present the
claim even though it is under consideration
by the responsible person or the federal
fund. The GLO may toll the 180-day period
if the claimant cannot present it within that
time for reasons beyond the claimant’s con-
trol.

(e) Claims must be in writing, must
be signed and verified by the claimant or
the claimant’s agent or legal representative,
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and must include the following information:

(1) whether it is for damages or
response costs or both;

(2) the cause, nature, and dollar
amount of the claim;

(3) whether the claim is covered
by insurance or other benefits for which the
claimant is eligible;

‘ (4) the amount and nature of
any compensation or earnings the claimant
received as a consequence of the unauthor-
ized discharge; and

(5) an oath or affirmation that
the same claim is not being pursued through
any other claim, suit, settlement, or pro-
ceeding.

(f) The GLO may prescribe appro-
priate claim forms. Claimants must present
claims to GLO accompanied by evidence
supporting the claim and proof that all pre-
requisites to filing a claim with GLO have
been satisfied, including a copy or summary
of any offer of settlement or payment by the
responsible person or the federal fund.
Claimant must provide GLO with a copy of
the claim previously submitted to the desig-
nated responsible person. The GLO may
require additional information or evidence
to support a claim.

(g) The GLO shall review the evi-
dence and any settlement offer and may
require or consider additional evidence or
proof from the claimant or from the desig-
nated responsible person.

(b) The GLO may, in its discretion,
treat separately each class of damages or
costs set out in a claiim. The GLO may
make partial awards of damages or costs set
out in the claim based on separate classes of
damages or costs or for other good cause.

(1) If GLO determines that the set-
tlement offer was reasonable, and the claim-
ant did not make reasonable settle, or that
the evidence submitted is insufficient to
support the claim, GLO will deny the claim.
The GLO will inform the claimant and the
designated responsible person of denial in
writing. After denial, if a claimant attempts
reasonable efforts to settle and the person
responsible or the federal fund does not
tender a reasonable settlement offer, GLO
may allow the claim to be reinstated.

() I GLO determines a settlement
offer is not reasonable, or if a settlement
offer is not a prerequisite to the claim, GLO
will propose an award amount. The GLO
will notify the claimant and the responsible
person of the proposal in writing.

(k) The GLO will hold a hearing
on the proposed award if either the claimant
or the designated responsible person files a
written request for a hearing within 20 days
of issuance of the proposal.

() If no hearing is requested within
20 days, or after the hearing if one is re-
quested, GLO will either notify the claimant
and the designated responsible person of
denial or tender the award to the claimant
and notify the designated responsible person
of the award amount. The claimant may
reject the tender by returning it to GLO
within 10 days of receipt.

(m) Acceptance of an award is final
settlement as to the claimant and constitutes
a full release as to the claimant. If the
tender is refused or not accepted within 10
days, the claimant is ineligible for compen-
sation from the fund for the claim.

(n) Compensation may be claimed
and awarded for costs necessarily incurred
for claims preparation and presentation.

(0) The GLO will not consider any
claim filed by a claimant who is pursuing
substantially the same claim through litiga-
tion.

§19.54. Natural Resource Damages. To
determine patural resource damages for pur-
poses of an action under the Oil Spill Pre-
vention and Response Act of 1991, the
General Land Office (GLO) may use the
natural resource damages assessment meth-
ods adopted by the U.S. Department of
Interior under the Comprehensive Environ-
mental Response, Compensation, and Lia-
bility Act of 1980 (42 United States Code,
§81321 et seq), or by the U.S. Department
of Commerce under the Oil Pollution Act of
1990, Public Law 101-380. The GLO may
also use the guidelines on fish and wildlife
values established by the Parks and Wildlife
Department for civil Lability for violations
of the Parks and Wildlife Code. These
guidelines are found at §§69.20, et seq of
this title (relating to Fish and Wildlife Val-
ues). The GLO may use any other methods
of assessment that it deems reasonable
given the pr-ticular resources affected.

This agency hereby ceriifias that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992,

TRD-9201538 Gary Mauro

. Commissioner
General Land Office

Effective date: February 21, 1992
Proposal publication date: August 9, 1991
For further information, please call: (512)
463-5394
L 4 ¢ L 4
Part II. Texas Parks and
Wildlife Department

Chapter 55. Law Enforcement

Subchapter E. Depredating An-
imal "Control and Wildlife
Management from Aircraft

e 31 TAC §§55.142, 55.143, 55.145,
55.151, 55.152

Texas Parks and Wildlife Commission adopts
amendments to §§55.142, 55.143, 55.145,
55.151, and 55.152, conceming law enforce-
ment, without changes to the proposed text
as published in the December 17, 1991, issue
of the Texas Register (16 TexReg 7313).

The adopted section will allow the department
to regulate exotic depredating animals that
may be hunted by use of aircraft,

The adopted section will function to pemit
the department to regulate the number and
type of exotic animal as authorized by statute.

No comments were received regarding the
adoption of the amendments.

The amendments are adopted under the
Texas Parks and Wildlife Code, Chapter 43,
Subchapter G, as amended by Senate Bill
1217, 72nd Legislature, that added exotic ani-
mal to the list of depredating animals that
may be controlled by use of aircraft.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on February 3, 1992,

TRD-9201592 Paul M. Shinkawa
Director, Legal Services
Texas Parks and Wildiife
Department

Effective date: February 24, 1992

Proposal publication date: December 17,
1991

For further information, please call: (512)
389-4845

¢ ¢ ¢

Subchapter H. Special Game
Warden Program

e 31 TAC §§55.401, 55.403, 55.405,
55.407, 55.409, 55.411

The Texas Parks and Wildife Department
adopts new §§55.401, 55.403, 55. 405,
55.407, 55.409, and 55.411, conceming law
enforcement, without changes to the pro-
posed text as published in the December 20,
1991, issue of the Texas Register (16
TexReg 7442).

New legislation requires the commission to
establish a new Law Enforcement Commis-
sion for honorably retired game wardens.

The adopted section will function to permit
the department to provide additional law en-
forcoment personnel for special assignments,
as needed.

No comments were received regarding adop-
tion of the new section.

The new section is adopted under the Texas
Parks and Wildlife Code, Chapter 56,
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Subchapter E, as amended by House Bill
1578, 72nd Legislature, which provides the
Texas Parks and Wildlife Commission with
the authority to set rules to determine com-
pensation for the services of a special game
warden.

This agency hereby cerifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on February 3, 1992.

TRD-9201567 Paul M. Shinkawa
Director, Legal Services
Texas Parks and Wildiife
Department

Effective date: February 24, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
389-4845

¢ ¢ ¢

Part III. Texas Air
Control Board

Chapter 101. General Rules

e 31 TAC §101.1

The Texas Air Control Board (TACB) adopts
an amendment to §101.1, conceming defini-
tions, with changes proposed text as pub-
lished in the August 2, 1991, issue of the
Texas Register (16 TexReg 4207). The
amendment modifies the definition of "inciner-
ator* to include any combustion device which
bums more than 10% of solid waste on a total
Btu heat input averaged over a one-hour
period or more than 1.0% of solid waste on
an annual basis. A definition of "solid waste”
is added in order to obtain consistent enforce-
ment of existing rules applicable to facilities
which incinerate various types of solid waste.
The existing definition of ‘industral solid
waste" is revised to delete the reference to
hazardous waste and make the definition
consistent with that of the Texas Water Com-
mission (TWC).

A public hearing was held in Austin on August
27, 1991. Testimony was received from eight
commenters during the comment period
which ended August 29, 1991. Opposing the
proposal were City Public Service of San
Antonio (CPS); Texas Chemical Council
(TCC): Dupont Guif Coast Regional Manufac-
turing Services (Dupont); Southwestem Pub-
lic Seivice Company (SPS): Sterling
Chemicals (Sterling); Dow Chemica! (Dow);
Houston Lighting and Power (HLP); Texaco,
Incorporated (Texaco); and an individual.
None of the commenters supported the pro-
posal, and the United States Envitonmental
Protection Agency had no comment. The fol-
lowing discussion initially addresses the more
general comments and then, addresses the
comments which deal with specific parts of
the regulation.

The stated objectives of these rule revisions
were a cause of concem to an individual who
felt that the proposed definition of incinerator
and the exclusion of hazardous waste inciner-
ators from the coverage of these revisions

would allow operators of hazardous waste
incinerators to easily escape regulation. The
same individual also felt that consistency be-
tween TACB requ- lations and those of TWC
would not adequately protect public health
since TWC does not have an equivalent level
of expertise in matters relating to incineration.

Existing hazardous waste incinerators are
subject to §111.124, conceming buming haz-
ardous waste fuels in commercial combustion
facilities, and federal boiler and industrial fur-
nace rules. New hazardous waste incinera-
tors must also meet stringent pennitting
requirements of TACB and/or TWC. Conse-
quently, there appears to be adequate regula-
tory coverage in this important area.
Consistent definitions between TACB and
TWC are vital in eliminating potential confu-
sion and misunderstandings between the
public, regulators, and regulated industry.

The proposed clarification of the definition of
incinerator to include any combustion device
which bums more than 5.0% of solid waste
on a total Btu basis generated many com-
ments. CPS, TCC, Dupont, Stering, and Dow
all commented that the reason behind the
proposal is not clear and that this definition
will include units such as utility boilers. They
pointed out that there is a difference in design
between devices which bum for waste reduc-
tion and those that bum for energy recovery.
CPS, TCC, Dupont, and SPS stated that
there is no basis in other statutes or scientific
studies that the 5.0% threshold is protective
of human health or the environment.

The staff has reviewed operating permits, ex-
isting TACB and federal regulations, and sci-
entific literature and agreed that the buming
of solid waste at an hourly heat input rate
10% does not pose a significant threat to
human health or the environment and is a
good method of waste disposal. The defini-
tion of “incinerator" has been changed to in-
clude only those combustion devices which
bum more than 10% of solid waste. The
practice of buming waste oil, as is the case
with the commenters, is regulated under 40
Code of Federal Regulations, Part
266.40-44 and is a common and safe practice
among boiler operators. CPS, SPS, and HLP
commented that the buming of waste oils in
utility boilers is safer than other methods of
disposal and this is particularly true with re-
gard to oil contaminated with polychlorinated
biphenyls (PCB). All three utilities would like
to continue their practice of buming PCB con-
taminated oils and other waste oils in their
high efficiency boilers on a 10% by volume
basis. They also pointed out the savings in
fuel and altemate disposal costs which are
passad on to consumers. SPS continued their
comments and stated that they have
documented reduced nitrogen oxides (NO,)
emissions at gas fired plants and reduced
sulfur dioxide (SO,) emissions at coal fired
plants as a result of buming waste oils,

High efficiency boilers are charactenzed by a
combustion efficiency in excess of 99.9% and
utility boilers are in this category. Procedures
are established in 40 Code of Federal Regu-
lations, Part 761.60 for the buming of PCB
contaminated oils in high efficiency boilers on
a 10% by volume basis. The TACB staff has
reviewed the research cited in the testimony

of CPSSA (Hunt, Gary et.al., Environmental
Science Technology, 1984, 18, 171-179)
which shows a PCB destruction rate in utility
boilers in excess of 99.9997% and validates
the federal procedures. The staff has con-
cluded that the buming of PCB contaminated
and other waste oils on a 10% heat input
basis does not pose a threat to human health
or the environment and agreed that buming is
a more attractive altemative than disposal at
a landfill. Additionally, by buming the oil in the
utility boiler instead of a commercial incinera-
tor, the heat value of the il is recovered and
the disposal savings passed to consumers.
The definition of “incinerator' has been
changed so that boilers buming PCB contam-
inated oils in accordance with 40 Code of
Federal Regulations, Part 761.60 will not be
subject to TACB incinerator rules. Reductions
in NO, and SO, emissions are dependent on
several factors, including the sulfur content of
fuels and the operating temperature of the
boiler. Operating at a 10% feed rate of waste
oil would not necessarly decrease the
amount of these pollutants, but neither does it
cause an increase.

HLP stated that monitoring an hourly injection
rate of waste oil would require the installation
of separate storage tanks, pumps, and moni-
toring equipment on their units buming non-
PCB contaminated oils. The commenter pro-
posed that an altemate criterion for defining
an incinerator should be added that would
allow a 1.0% heat input of waste averaged
annually.

This request for a revised definition is reason-
able and an altemative has been added to the
incinerator definition. Procedures for buming
non-PCB waste oil are established in 40
Code of Federal Regulations, Part
266.40-44, and HLP complies with these re-
quirements, HLP and other utilities bum PCB
contaminated oil in units equipped with houry
flow meters as required by 40 Code of Fede-
ral Regulations, Part 76.60. Federal regula-
tions do not specify a feed rate for waste oil,
unless contaminated with PCB.

Dupont, Sterling, Dow, TCC, and Texaco re-
quested that a definition of *hazardous waste"
be added to §101.1 since this tem is used in
§111.121. A new definition can not be added
without consideration through public hear-
ings. This issue will be reviewed by the staff
for possible inclusion in future rule-making.

The amendment is adopted under the Texas
Clean Air Act §382.017, (TCAA), Texas
Health and Safety Code Annotated (Vemon
1990), which provides TACB with the author-
ity to adopt rules consistent with the policy
and purposes of the TCAA,

§101.1. Definitions. Unless specifically
defined in the Texas Clean Air Act (the
Act) or in the rules of the board, the terms
used by the board have the meanings com-
monly ascribed to them in the field of air
pollution control. In addition to the terms
which are defined by the Act, the following
terms when used in this chapter shall have
the following meanings, unless the context
clearly indicates otherwise.
Incinerator-An enclosed combustion
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apparatus and appur- tenances thereto which
is used in the process of burning wastes for
the primary purpose of reducing its volume
and weight by removing the combustibles
of the waste and which is equipped with a
flue for conducting products of combustion
to the atmosphere. Any combustion device
which bums 10% or more of solid waste on
a total Btu heat input basis averaged over
any one-hour period shall be considered an
incinerator. A combustion device without
instrumentation or methodology to deter-
mine hourly flow rates of solid waste and
burning 1.0% or more of solid waste on a
total British thermal unit heat input basis
averaged annually shall also be considered
an incinerator. An open-trench type (with
closed ends) combustion unit may be con-
sidered an incinerator when approved by the
executive director.

Industrial solid waste—Solid waste
resulting from or incidental to a process of
industry or manufacturing, or mining or ag-
ricultural operations.

Solid waste-Garbage; rubbish; re-
fuse; sludge from a waste treatment plant,
water supply treatment plant, or air pollu-
tion control equipment; and other discarded
material, including solid, liquid, semisolid,
or containerized gaseous material resulting
from industrial, municipal, commercial,
mining, and agricultural operations and
from community and institutional activities.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 27, 1992.

TRD-9201363 Lane Harsock
Deputy Director, Alr Quality
Planning
Texas Alr Control Board

Effective date: February 19, 1992
Proposal publication date: September 2, 1991

For further information, please call: (512)
908-1451

¢ ¢ ¢

Chapter 111. Control of Air
Pollution From Visible
Emissions and Particulate
Matter

Incineration
e 31 TAC §111.121, §111.127

The Texas Air Control Board (TACB) adopts
amendments to §111.121 and §111.127, with
changes to the proposed text as published in
the August 2, 1991, issue of the Texas Regis-
ter (16 TexReg 4207). The amendment to
§111. 121, conceming single-, dual-, and
multiple-chamber incinerators, stipulate that
the requirements of the section do not apply
to hazardous waste incinerators and that in-
cinerators may operate at oxygen concentra-
tions less than 4.0% by volume provided they

meet emissions limits for carbon monoxide
and/or total hydrocarbons, The amendment to
§111.127, conceming monitoring and
recordkeeping requirements, stipulates that
compliance with carbon monoxide and hydro-
carbon emissions may be demonstrated us-
ing a rolling hourly average.

A public hearing was held in Austin on August
27, 1991, Testimony was received from
seven commenters during the comment
period which ended August 29, 1991, South-
westem Public Service (SPS) and Houston
Lighting and Power (HL&P) supported the
proposal and four commenters opposed it.
Opposing the proposal were Texaco, Incorpo-
rated (Texaco), Dupont Gulf Coast Regional
Manufacturing Services (Dupont), Sterling
Chemicals (Sterling), and Texas Chemical
Council (TCC). The United States Environ-
mental Protection Agency (EPA) neither sup-
ported nor opposed the proposal. The
following discussion initially addresses the
more general comments and then, addresses
the comments which deal with specific parts
of the two sections.

One of the stated objectives of the proposed
revisions was to achieve consistency with
similar rules of the Texas Water Commission
(TWC). This objective was a cause of con-
cem to an individual who felt that consistency
between TACB regulations and those of TWC
would not adequately protect public health
since TWC does not have an equivalent level
of expertise in matters relating to incineration.
The same individual also felt the exclusion of
hazardous waste incinerators from the cover-
age of these revisions would allow operators
of hazardous waste incinerators to easily es-
cape regulation.

Consistent definitions between TACB and
TWC are vital in eliminating potential confu-
sion and misunderstandings among regula-
tory agencies, the regulated community, and
the public. Existing hazardous waste incinera-
tors are subject to §111.124, conceming
buming hazardous waste fuels in commercial
combustion facilities and to federal boiler and
industrial fumace rules (40 Code of Fedsral
Regulation 266, Subpart H). New hazardous
waste incinerators just also meet stringent
pemitting requirements of TACB and/or
TWC. Consequently, there appears to be ad-
equate regulatory coverage in this important
area,

Texaco suggested that the new sentence
added to the opening paragraph of §111.121
be changed fo state that: "The requirements
of this section do not apply to incinerators
which bum hazardous waste." The proposed
sentence stated that: *The requirements of
this section do not apply to hazardous waste
incinerators.' The term *hazardous waste in-
cinerator” refers to operations conducted un-
der a specific set of regulations and is being
retained in the new sentence to eliminate any
confusion. In addition the commenter's sug-
gested language could allow an excessive
number of incinerators to claim exemption
from this section. ,

Dupont, Sterling, and TCC commented that
facilities newly affected by the proposed ex-
pansion of the definition of incinerator will
need 12 months to retrofit, calibrate equip-
ment, and achieve compliance. The two

commenters requested an extension of the
compliance date of December 31, 1991, as
specified in §111,121(6), to December 31,
1992. Since the installation and adjustment of
control equipment can require many months.
The request for an extension appears reason-
able. The expansion of the definition of incin-
erator will be accomplished through
concurrent rulemaking in §101.1 of this title,
conceming definitions.

With regard to §111.127, the City of Quitman
commented that the installation of continuous
emission monitors is prohibitively expensive
for operators of small incinerators and re-
quested the development of altemate stan-
dards for small, municipal incinerators.

Given the small volume of waste bumed in
the Quitman and similar units, the develop-
ment of altemate standards appears a rea-
sonable action. A sentence has been added
to the subsection to give operators of munici-
pal incinerators constructed prior to 1990
which bum less than 2,000 pounds per hour
of municipal solid waste, the cption of install-
ing monitors or performing a carbon monox-
ide stack test to establish oxygen and
temperature operating parameters. Continued
monitoring of these parameters is sufficient to
maintain adequate combustion efficiency
needed to minimize levels of air contami-
nants.

SPS and HL&P supported the changes to
§111.121 and §111.127 and EPA had no
comment.

The amendments are adopted under the
Texas Clean Air Act (TCAA), §382.017,
Toxas Health and Safely Code, Annotated
(Vemon 1990), which provides TACB with the
authority to adopt rules consistent with the
policy and purposes of the TCAA.

§111.121. Bingle-, Dual-, and Multiple-
Chamber Incinerator. No person shall
cause, suffer, allow, or permit the buming
of domestic, municipal, commercial, or in-
dustrial solid waste as defined in §101.1 of
this title (relating to Definitions) in a single-
, dual-, or multiple-chamber incinerator, un-
less the conditions listed in paragraphs (1)-
(7) of this section are met. For purposes of
this section, the term "commercial waste"
shall be defined as waste material generated
from retail and wholesale establishments.
The requirements of this section do not
apply to hazardeus waste incinerators.

(1)-(3) (No change.)

(4) Oxygen content shall be
maintained at greater than 4.0% by volume
of the emissions of the incinerator, mea-
sured at the exit of the incinerator, or at an
alternate location approved by the executive
director or a designated representative of
TACB. Incinerators subject to the require-
ments of this section may operate at oxygen
concentrations less than 4.0% by volume if
compliance with paragraph (3) of this sec-
tion can be continuously demonstrated at a
lower oxygen concentration.

(5) (No change.)
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(6) Compliance with the re-
quirements of this section shall be as soon
as practicable, but no later than July 31,
1990, except in the case of industrial solid
waste incinerators, which shall be in com-
pliance as soon as practicable, but no later
than December 31, 1992.

(7) Incinerators burning not
more than 100 pounds per hour of domestic,
municipal, commercial, or industrial solid
waste, based on the total weight of materi-
als burned, shall be subject to an opacity
limit of 5.0% averaged over a six-minute
period and the requirements of §111.127(d)
of this title (relating to Monitoring and
Recordkeeping Requirements), but shall be
otherwise exempt from the provisions of
§§111.121, 111.123, 111.125, 111.127, and
111.129 of this title (relating to Incinera-
tion).

§111.127. Monitoring an Recordkeeping
Requirements.

(a) Incinerators burning not more
than 100 pounds per hour of medical waste
as specified in §111.123 of this title (relat-
ing to Medical Waste Incinerators) shall
install, calibrate, maintain, and operate a
monitoring device that continuously mea-
sures and records the temperature of the
exhaust gas of the incinerator. All incinera-
tors burning more than 100 pounds per hour
of waste as specified in §111.121 of this
title (relating to Single-, Dual-, and
Multiple-Chamber ~ Incinerators)  and
§111.123 shall install, calibrate, maintain,
and operate a monitoring device that contin-
uously measures and records the oxygen
content and temperature of the exhaust gas
of the incinerator. The monitoring device
for incinerators equipped with a wet scrub-
bing device shall continuously measure and
record the pressure drop of the gas flow
through the wet scrubbing device. Commer-
cial medical waste incinerators and inciner-
ators burning: more than 225 pounds per
hour of domestic, municipal, commercial,
medical, or industrial solid waste shall be
equipped with continuous emissions moni-
tors which measure and record in-stack
carbon monoxide in addition to the other
requirements of this section. For non-
medical incinerators, a total hydrocarbon
monitor may be substituted for the carbon
monoxide monitor if a total hydrocarbon
standard is established pursuant to
§111.121(3). For municipal incinerators
built prior to 1990 and bumning less than
2,000 pounds per hour of municipal solid
waste, a stack test for carbon monoxide
may be performed to establish oxygen and
temperature requirements necessary to
maintain minimum carbon monoxide emis-
sions, and monitoring of these parameters
may be substituted for the carbon monoxide
monitoring device. The oxygen, total hydro-
carbon, and carbon monoxide monitoring

devices described in this section must be
certified for use following procedures out-
lined in 40 Code of Federal Regulations 60,
Appendix B, Performance Specifications 3
and 4, respectively. Such certification must
be approved by the executive director or a
designated representative of the Texas Air
Control Board (TACB). Compliance deter-
minations may be made based on results of
monitoring with a certified monitor. Com-
pliance with the carbon monoxide and/or
total hydrocarbon requirements specified in
§111.121(3), §111.123(3)(D), and
§111.124(4) of this title (relating to Burning
Hazardous Waste Fuels in Commercial
Combustion Facilities) may be demon-
strated using a rolling hourly average. The
rolling hourly average shall be defined as
the arithmetic mean of the 60 most recent
one-minute concentrations measured by the
continuous monitoring system.

(b)-(d) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 21, 1992,

TRD-8201362 Lane Hartsock
Deputy Director, Air Quality
Planning
Texas Alr Control Board

Effective date: February 19, 1892
Proposal publication date: September 2, 1991

For further information, please call: (512)
908-1451

¢ ¢ ¢
TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter O. State Sales and
Use Tax
e 34 TAC §3.299

The Comptroller of Public Accounts adopts
an amendment to §3.299, conceming news-
papers, magazines, publishers, exempt writ-
ings, without changes to the proposed text as
published in the December 20, 1991, issue of
the Texas Register (16 TexReg 7454).

The amendment is the result of a change in
the Tax Code, Chapter 151 made by the 72nd
Legislature, 1991. The amendment expands
the definition of newspaper to include news-
papers fumished without charge. Another
amendment, unrelated to legislative action,
defines the term “other short intervals.” The
expansion of the definition of newspapers to
include free newspapers is effective Septem-
ber 1, 1991.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority,

Issued in Austin, Texas, on January 31, 1992,

TRD-9201506 Martin Chernry
Chlef, General Law
Section
Comptroller of Public
Accounts

Effective date: Febmuary 21, 1992

Proposal publication date: December 20,
1991

For further information. please call: (512)
463-4028

¢ ¢ ¢

Subchapter S. Interstate Motor
Carrier Sales and Use Tax

e 34 TAC §3.445

The Comptroller of Public Accounts adopts
an amendment to §3.445, conceming compu-
tation of proportioned tax on trailers and
semitrailers, without changes to the proposed
text as published in the December 20, 1991,
issue of the Texas Register (16 TexReg
7454).

The amendment reflects the changes to the
Tax Code, Chapter 157, made by the 72nd
Legislature, 1991 First Called Session. The
tax rate used in the computation was in-
creased.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcoment of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the nile as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201502 Martin Cherry
Chilef, General Law
Section
Comptroller of Public
Accounts

Effective date: February 21, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
463-4028

¢ ¢ L4
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¢ 34 TAC §3.447

The Comptroller of Public Accounts adopts
an amendment to §3.447, conceming owner-
operator contracts, without changes to the
December 20, 1991, issue of the Texas Reg-
ister (16 TexReg 7455).

The amendment reflects the changes to the
Tax Code, Chapter 157, made by the 72nd
Legislature, 1991, First Called Session. An
exclusion was added due to the change in the
proportioned tax rate.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992,

TRD-9201503 Martin Cherry
Chlef, General Law
Sectlon
Comptroller of Public
Accounts

Effective date: February 21, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
463-4028

¢ ¢ L 4

Subchapter S. Interstate Motor
Carrier Sales and Use Tax
e 34 TAC §3.448

The Comptroller of Public Accounts adopts
an amendment to §3.448, conceming trip-
lease agreements, without changes to the
proposed text as published in the December
20, 1991, issue of the Texas Ragister (16
TexReg 7455).

The amendment reflects the changes to the
Tax Code, Chapter 157, made by the 72nd
Legislature, 1991, First Called Session. The
exclusion is changed due to the tex rate in-
creass,

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201504 Martin Cherry

Chlef, General Law
Section

Comptroller of Public

Accounts
Effective date: February 21, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
463-4028

¢ ¢ ¢

Subchapter U. Public Utility
Gross Receipts Tax
* 34 TAC §3.511

The Comptroller of Public Accounts adopts
an amendment to §3.511, conceming due
date for assessment, without changes to the
proposed text as published in the December
20, 1991, issue of the Texas Register (16
TexReg 7456).

The amendment reflects legislative changes
required by House Bill 11, 72nd Legislature,
1991, First Called Session, increasing the
interest rate from 10% to 12%. Subsection (d)
is omitted as it is no longer valid.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992,

TRD-9201505 Martin Cherry
Chlef, General Law
Seclion
Comptroller of Public
Accounts

Effective date: February 21, 1992

Proposal publication date: December 20,
1991

For further information, please call: (512)
463-4028

¢ ¢ ¢

Subchapter Y. Controlled Sub-
stances Tax

¢ 34 TAC §3.681

The Comptroller of Public Accounts adopts
an amendment to §3.681, conceming imposi-
tion and rate of tax, without changes to the
proposed text as published in the December
24, 1991, issue of the Texas Register (16
TexReg 7638).

The amendment was proposed to conform
with changes made to the Controlled Sub-
stances Tax by the 72nd Legislature, 1991, It
creates a new category of taxable substances
not sold by weight and provides a definition

for that tem. The changes are effective Sep-
tember 1, 1991.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201447 Martin Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Effective date: February 20, 1992

Proposal publication date: December 24,
1991

For further information, please call: (512)
463-4028

e ¢ ¢
o 34 TAC §3.682

The Comptroller of Public Accounts adopts
an amendment to §3.682, conceming tax
payment certificates, without changes to the
proposed text as published in the December
24, 1991, issue of the Texas Register (16
TexReg 7638).

The amendment was proposed to conform
with changes made to the Controlled Sub-
stances Tax by the 72nd Legislature, 1991, to
be effective September 1, 1991, The amend-
ment provides for the creation of a new tax
payment certificate for taxable substances
not sold by weight.

No comments were receivad regarding adop-
tion of the amendment.

The amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201448 Martin Cherry
Chlef, General Law
Section
Comptroller of Public
Accounts

Effective date: February 20, 1992

Proposal publication date: December 24,
1991

For further information, please call: (512)
463-4028

¢ ¢ ¢

17 TexReg 1128  February 7, 1992

Texas Register o



Open Meetings

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of
higher education or political subdivisions covering all or part of four or more counties (regional agencies) must post
notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too late to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be

published.

Posting of open meeting notices. All notices are posted on the builetin board outside the Office of the Secretary of
State on the first floor of the East Wing in the State Capitol, Austin. These notices may contain more detailed agenda
than what is published in the Texas Register.

Texas Department on Aging

Thursday, February 13, 1992, 9:30 a.m.
The Texas Board on Aging of the Texas
Department on Aging will meet at the
Texas Department on Aging, 1949 South
IH-35, Third Floor Conference Room,
Austin. According to the agenda summary,
the board will consider and possibly act on:
approval of the January 16, 1992, minutes;
committee recommendations on policy
statement on visibility, public service an-
nouncements, TDoA’s mission statement,
philosophy statement, environmental assess-
ment, goals for the strategic plan, and em-
ployee reclassifications; budget perfor-
mance and projections; Title II funding;
staff’s recommendations on revised operat-
ing budget; Financial and Compliance Audit
report; recommendations on revised operat-
ing budget; Harris County AAA’s area plan
amendment; revised options for independent
living program memorandum of agreement
with Texas Department of Human Services
on nonduplication of services; internal audi-
tor’ report; meet in executive session to
discuss Civil Action Case Number B-
92-007 (Simon Hernandez, et al versus Ann
Richards and Texas Department on Aging,
et al); and appointinents/reappointments of
Citizens Advisory Council members.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: January 31, 1992, 2:47 p.m.
TRD-9201523

Monday, February 24, 1992, 10 a.m. The
Texas Board on Aging’s Minority Elderly
Task Force of the Texas Department on
Aging will meet at the Senior Citizens of
Greater Dallas, 2905 Swiss Avenue, Dallas.
According to the complete agenda, the task
force will call the meeting to order; discuss
approval of the minutes of the January 13,
1992 meeting; discussion of proposed mi-
nority elderly conference; site visit to pro-
posed hotels for conference; and adjourn.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: Januvary 31, 1992, 2:47 p.m.
TRD-9201534

¢ ¢ ¢
State Aircraft Pooling Board

Wednesday, February 26, 1992, 3:30 p.m.
The State Aircraft Pooling Board will meet
at 4900 Old Manor Road, Austin. Accord-
ing to the complete agenda, the board will
call the meeting to order; make introduc-
tions; discuss approval of minutes of board
meeting, October 2, 1991; TSTC briefing;
EEO policy; Strategic Plan, House Bill
2009; executive director's report; setting of
time and place for next meeting; and ad-
journ.

Contact: Gladys Alexander, 4900 Old
Manor Road, Austin, Texas 78723, (512)
477-8900.

Filed: January 31, 1992, 9:51 a.m.
TRD-9201500

¢ ¢ L4

Texas Animal Health Com-
mission
Thursday, February 13, 1992, 11 a.m.
The Committee to Supervise Duties of In-
ternal Auditor of the Texas Animal Health
Commission will meet at 210 Barton
Springs Road, First Floor Conference
Room, Austin. According to the complete
agenda, the committee will discuss reports
and recommendations of the Internal Audi-
tor concerning the TAHC compliance sec-
tion; certified free herd section; discuss per-
formance of evaluation process; and internal
audit charter.

Contact: Jo Anne Conner, 210 Barton
Springs Road, Austin, Texas 78711, (512)
479-6697.

Filed: February 3, 1992, 10:36 a.m.
TRD-9201593

Thursday-Friday, February 13-14, 1992,
1:30 p.m. and 8:30 a.m. respectively. The

Texas Animal Health Commission will
meet at 210 Barton Springs Road, First
Floor Conference Room, Austin. According
to the complete agenda, the commission
will have corientation for members of the
Texas Animal Health Commission.

Contact: Jo Anne Conner, 210 Barton
Springs Road, Austin, Texas 78711, (512)
479-6697.

Filed: February 3, 1992, 10:36 a.m.
TRD-9201594

Friday, February 14, 1992, 11 a.m. The
Texas Animal Health Commission will
meet at 210 Barton Springs Road, First
Floor Conference Room, Austin. According
to the agenda summary, the commission
will discuss approval of the minutes of pre-
vious meeting and actions of the executive
director; post hearing review and final deci-
sion of commission; report of the committee
that supervises the duties of the Internal
Auditor; consideration for adopting amend-
ments to regulations-Brucellosis, interstate,
general practice and procedures; and discuss
staff recommendations to allow waiver or
exception for adult vaccinated cattle enter-
ing Texas.

Contact: Jo Anne Conner, 210 Barton
Springs Road, Austin, Texas 78711, (512)
479-6697.

Filed: February 3, 1992, 10:37 a.m.
TRD-9201595

* ¢ ¢
Texas Bond Review Board

Tuesday, February 11, 1992, 10 a.m. The
Staff of the Texas Bond Review Board will
meet at the Reagan Building, Room 106,
105 West 15th Street, Austin. According to
the agenda summary, the board will call the
meeting to order; discuss approval of min-
utes; discussion of proposed issues; discuss
other business; and adjourn.

Contact: Tom K. Pollard, 506 Sam Hous-
ton Building, 201 East 14th Street, Austin,
Texas 78701, (512) 463-1741,

¢ Open Meetings
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Filed: February 3, 1992, 4:45 p.m.
TRD-9201678
¢ ¢ ¢
Texas Department of Crimi-

nal Justice, Board of Par-
dons and Paroles

Tuesday, February 11, 1992, 9:30 a.m.
The Board of Pardons and Paroles of the
- Texas Department of Criminal Justice will
meet at 8610 Shoal Creek Boulevard,
Austin. According to the complete agenda,
the board will discuss and act on the follow-
ing items: approve minutes for meeting of
December 3, 1992; parole division staff re-
port to the board; update rules/procedures;
report on SCR 26 Project; adoption of crite-
ria for special needs program; board work-
shop agenda, meeting time, and place; ad-
ministrative  review  procedures; and
caseload management and related matters.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78758, (512)
459-2744,

Filed: February 3, 1992, 4:24 p.m.
TRD-9201676

$ ¢ 4
Texas School For The Deaf

Friday, February 7, 1992, 10 a.m. The
Governing Board Policy Committee for the
Texas School For The Deaf will meet at
1102 South Congress Avenue, Temporary
Building Three Conference Room, Austin.
According to the agenda summary, the
committee will discuss policy review; pol-
icy amendments; and policy adoption.

Contact: S. Custer, 1102 South Congress
Avenue, Austin, Texas 78704, (512)
440-5335.

Filed: January 30, 1992, 11:18 a.m.
TRD-9201437

Friday, February 7, 1992, 1 p.m. The
Governing Board of the Texas School For
The Deaf will meet at 601 Airport Boule-
vard, Building 602, Large Conference
Room, Austin. According to the agenda
summary, the board will call the meeting to
order; discuss approval of the minutes of
December 7, 1991; business for information
purposes; business requiring board action;
meet in executive session; comments by
board members; and adjourn.

Contact: S. Custer, 1102 South Congress
Avenue, Austin, Texas 78704, (512)
440-5335.

Filed: January 30, 1992, 11:17 a.m.
TRD-9201436

¢ ¢ ¢

East Texas State Universfty

Wednesday, February 12, 1992, 9 a.m.
The Board of Regents Executive Committee
of East Texas State University will hold a
meeting by telephone conference call at
East Texas State University, McDowell Ad-
ministration Building, Commerce. Accord-
ing to the complete agenda, the committee
will review and discuss reappointment of
president and chief executive officer.

Contact: Charles Turner, East Texas State
University, E. T. Station, Commerce, Texas
75429, (903) 886-5539.

Filed: January 30, 1992, 12:08 p.m.
TRD-9201439

¢ 4 L4
Texas Education Agency

Tuesday, February 11, 1992, 8:30 a.m.
The State Board of Education Task Force
on Professional Preparation and Develop-
ment of the Texas Education Agency will
meet at the William B. Travis Building,
1701 North Congress Avenue, Room 1-111,
Austin. According to the complete agenda,
the task force will make introductory re-
marks; discuss approval of the minutes of
January 30, 1992 meeting; focus on the
charge to identify policy directives; presen-
tations to the task force by select groups;
committee meetings; and summary of the
day's work and expectations for the next
meeting.

Contact: Richard Swain, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9328.

Filed: February 3, 1992, 4:19 p.m.
TRD-9201674

Tuesday, February 11, 1992, 1 p.m. The
State Board of Education Task Force on
Professional Preparation and Development
Committee on Preservice Education and
Development of the Texas Education
Agency will meet at the William B. Travis
Building, 1701 North Congress Avenue,
Room 1-111, Austin. According to the com-
plete agenda, the committee will identify
policy directives relative to preservice edu-
cation and development.

Contact: Richard Swain, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9328.

Filed: February 3, 1992, 4:19 p.m.
TRD-9201675

Tuesday, February 11, 1992, 1 p.m. The
State Board of Education Task Force on
Professional Preparation and Development
Committee on Continuing Staff Develop-
ment of the Texas Education Agency will
meet at the William B. Travis Building,
1701 North Congress Avenue, Room 1-111,

Austin. According to the complete agenda,
the committee will identify policy directives
relative to continuing staff development.

Contact: Richard Swain, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9328,

» Filed: February 3, 1992, 4:19 p.m.

TRD-9201673

Tuesday, February 11, 1992, 1 p.m. The
State Board of Education Task Force on
Professional Preparation and Development
Committee on Compensation and Incentive
Systems of the Texas Education Agency
will meet at the William B. Travis Building,
1701 North Congress Avenue, Room 1-111,
Austin. According to the complete agenda,
the committee will identify policy directives
relative to compensation and incentive sys-
tems.

Contsact: Richard Swain, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9328.

Filed: February 3, 1992, 4:18 p.m.
TRD-9201672

¢ ¢ L 4

Texas Employment Commis-
sion

Tuesday, February 11, 1992, 8:30 a.m.
The Texas Employment Commission will
meet at the TEC Building, 101 East 15th
Street, Room 644, Austin. According to the
agenda summary, the commission will dis-
cuss approval of prior meeting notes; meet
in executive session to discuss Administaff,
Inc. versus James J. Kaster, et al., Ben
Hogan versus Texas Employment Commis-
sion; and relocation of agency headquarters;
actions, if any, resulting from executive ses-
sion; approval of attorney’s fees; internal
procedures of commission appeals; consid-
eration and action on tax liability cases and
higher level appeals in unemployment com-
pensation cases listed on Commission
Docket 6; and set date of next meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: February 3, 1992, 4:05 p.m.
TRD-9201669

¢ ¢ ¢
Texas Ethics Commission

Friday, February 14, 1992, 9:30 a.m. The
Texas Ethics Commission will meet at the
Reagan. Building, Room 109, Austin. Ac-
cording to the agenda summary, the com-
mission will discuss and possibly act on:
hiring an executive director; rule to convene
a proceeding; interagency countracts with
Secretary of State; interagency contract with
Department of Insurance; procedures for ad-
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visory opinions; forms and reporting sched-
ules for state political party chairpersons;
request for Attorney General Opinion on
Per Diem; and discuss code of conduct for
Texas Ethics Commission.

Contact: Carl S. Richie, 1101 Camino La
Costa, Austin, Texas 78752, (512)
406-0100.

Filed: February 3, 1992, 1:30 p.m.
TRD-9201609

Friday, February 14, 1992, 9:30 a.m. The
Texas Ethics Commission will meet at the
Reagan Building, Room 109, Austin. Ac-
cording to the revised agenda summary, the
commission will discuss and possibly act
on: hiring an executive director; rule to
convene a proceeding; interagency contracts
with Secretary of State; interagency contract
with Department of Insurance; procedures
for advisory opinions; Title 15 (Texas Elec-
tion Code) rules; request for Attorney Gen-
eral Opinion on Per Diem; and discuss code
of conduct for Texas Ethics Commission.

Contact: Carl S. Richie, 1101 Camino La
Costa, Austin, Texas 78752, (512)
406-0100.

Filed: February 3, 1992, 4:18 p.m.
TRD-9201671

¢ ¢ ¢
General Services Commission

Monday, February 10, 1992, 9:30 a.m.
The General Services Commission will
meet at 400 West 15th Street, Suite 810,
First State Bank Building, Austin. Accord-
ing to the complete agenda, the commission
will meet in executive session to interview
and consider applicants for the position of
executive director of the General Services
Commission, as authorized by Texas Civil
Statutes, Article 6252-17, Section 2(g).

Contact: Judith M. Porras, 1711 San Ja-
cinto Street, Austin, Texas 78701, (512)
463-3446.

Filed: January 30, 1992, 3:56 p.m.
TRD-9201482

é L 2 ¢
Texas Historical Commission

Sunday, February 2, 1992, 2:30 p.m. The
Old San Antonio Road Preservation Com-
mission of the Texas Historical Commission
held an emergency meeting at St
Anthony’'s Hotel, Club Room, 300 East
Travis Street, Austin. According to the
complete agenda, the commission called the
meeting to order; update on advisory board
questionnaire; report of committee on tour-
ism: tourism potential study; Central Texas
Tourism Association; update on signage,
reports, and education packet: 1992 Federal

Highway Act; report of committee on na-
tional trail designation; discussed the Loui-
siana Highway Act effort; OSR historical
markers; caravan Number II; and discussed
other business. The emergency status was
delayed due to discussions on meeting loca-
tion and date.

Contact: Nancy Kenmotsu, P.O. Box
12276, Austin, Texas 78711, (512)
463-6096.

Filed: January 30, 1992, 10:43 am.
TRD-9201426

Friday, February 7, 1992, 2 p.m. The
Texas Archeology Awareness Committee of
the Texas Historical Commission will meet
at the John H. Reagan Building, Room 103,
105 West 15th Street, Austin. According to
the complete agenda, the committee will
call the meeting to order; finalize 1993 ef-
forts; tie up loose ends for 1992; review and
discuss archeology awareness organization
and direction; discuss other business; and
adjourn,

Contact: Nancy Kenmotsu, P.O. Box
12276, Austin, Texas 78711, (512)
463-6096.

Filed: January 30, 1992, 10:44 am.
TRD-9201427

¢ ¢ ¢

Texas Department of Human
Services

Thursday, February 13, 1992, 10 a.m.
The Post-Adoption Services Advisory Com-
mittee of the Texas Department of Human
Services will meet at 701 West 51st Street,
First Floor, East Tower, Public Hearing
Room, Austin. According to the complete
agenda, the committee will review sessions;
program update; review and approval of

minutes; provider's report; information
sharing; and adjoumn.
Contact: Susan Klickman, P.O. Box

149030, Austin, Texas 78714-9030, (512)
450-3302.

Filed: February 4, 1992, 9:10 a.m.
TRD-9201688

Thursday, February 13, 1992, 10 am.
The Ethics Advisory Committee of the
Texas Department of Human Services will
meet at 710 West S51st Street, Sixth Floor,
West Tower, Conference Room 651W,
Austin. According to the complete agenda,
the committee wiil review ethics-related
contract rules; review of ethic-related per-
sonnel rules; review of and plans for future
ethics training; members’ issues; and ad-
journ.

Contact: Paul Leche, P.O. Box 149030,
Austin, Texas 78714-9030, (512) 450-3106.

Filed: February 4, 1992, 9:09 a.m.
TRD-9201687

¢ ¢ ¢

Texas Department of Insur-
ance

Wednesday, February 12, 1992, 9 am.
The Commissioner's Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby I, 12th Floor,
Austin, According to the complete agenda,
the section will conduct a public hearing to
consider whether disciplinary action should
be taken against Sherrell Green, of Azle and
Fort Worth, who holds a Group I, Legal
Reserve Life Insurance Agent’s licénse and
Group II Insurance Agent’s license; and
consider the application of Sherrell Green
for a Local Recording Agent's license.
Docket Number 11403.

Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: February 3, 1992, 1:28 p.m.
TRD-9201607

Thursday, February 13, 1992, 9 a.m. The
Commissioner’s Hearing Section of the
Texas Department of Insurance will meet at
333 Guadalupe Street, Hobby I, 12th Floor,
Austin. According to the complete agenda,
the section will conduct a public hearing to
consider the application for amendment of
the Articles of Incorporation of Standard
Casualty Company, Hye, changing the loca-
tion of the principal business office and
increasing the authorized capital stock.
Docket Number 11412.

Contact: Kelly Townsell, 333 Guadalupe
Street, Hobby I, Austin, Texas 78701, (512)
475-2983.

Filed: February 3, 1992, 1:29 p.m.
TRD-9201608

¢ ¢ L4

Legislative Oversight Com-
mittee on Workers’ Com-
pensation

Saturday, February 15, 1992, 10 a.m. The
Legislative Oversight Committee on Work-
ers’ Compensation will meet at the Senate
Committee Room Number One, O.C.S., 300
West 15th Street, Austin. According to the
complete agenda, the committee will call
the meeting to order; discuss approval of
the minutes of the previous meeting; status
reports will be called for from Texas Work-
ers’ Compensation Insurance Fund; Texas
Workers' Compensation Insurance Facility;
State Board of Insurance/Texas Department
of Insurance; Texas Workers' Compensa-
tion Commission; and the Texas Workers’

¢ Open Meetings
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Compensation Research Center; a status re-
port will be given on: the Eagle Pass Case;
the Texas Impairment schedule by the staff;,
and adjourn.

Contact: June L. Karp, 1005 Sam Houston
Building, Austin, Texas 78701, (512)
475-4991.

Filed: February 3, 1992, 2:42 p.m.
TRD-9201619

¢ ¢ 4

Texas Board of Licensing for
Nursing Home Administra-
tors

Wednesday, March 11, 1992, 10 a.m. The
Texas Board of Licensing for Nursing
Home Administrators will meet at 4800
North Lamar Boulevard, Criss Cole Audito-
rium, Austin. According to the complete
agenda, the board will hear public comment
on the repeal of Chapter 241.3, Administra-
tive Authority; repeal of Chapter 251, Dis-
ciplinary; repeal of Chapter 243, Applica-
tion; proposed Chapter 241.3,
Administrative Authority; proposed Chapter
251, Disciplinary; and proposed Chapter
243, Application. Copies of the proposed
rules and rules for repeal will be available
at the meeting or by calling Kim Foutz,
Administrative Technician III at (512)
458-1955. The agency will accept written
comments through March 20, 1992 at §
pan.

Contact: Kim Foutz, 4800 North Lamar
Boulevard, Suite 310, Austin, Texas 78756,
(512) 458-1955.

Filed: February 3, 1992, 9:53 am.
TRD-9201590

¢ ¢ ¢

State Board of Plumbing Ex-
aminers

Monday, February 10, 1992, 10 a.m. The
Personnel Committee of the State Board of
Plumbing Examiners will meet at 929 East
41st Street, Austin. According to the com-
plete agenda, the committee will meet in
executive session to interview applicants for
the position of administrator of the Texas
State Board of Plumbing Examiners and to
make recommendations to the full board.

Contact: Lynn Brown, 929 East 4lst
Street, Austin, Texas 78751, (512)
458-2145.

Filed: January 30, 1992, 11:54 a.m.
TRD-9201437

Tuesday, February 18, 1992, 10 a.m. The
State Board of Plumbing Examiners will
meet at 929 East 41st Street, Austin. Ac-
cording to the complete agenda, the board

will meet in executive session to interview
final applicants for the position of adminis-
trator of the Texas State Board of Plumbing
Examiners and to select the new administra-
tor.

Contact: Lynn Brown, 929 East 41st
Street, Austin, Texas 78751, (512)
458-2145.

Filed: January 31, 1992, 1:38 p.m.
TRD-9201529

¢ ¢ ¢

Public Utility Commission of
Texas

Wednesday, February 19, 1992, 1 p.m.
(rescheduled from Tuesday, February 18,
1992, 10 a.m.). The Public Utility Commis-
sion of Texas will meet at 7800 Shoal
Creek Boulevard, Suite 450N, Austin. Ac-
cording to the complete agenda, the com-
mission will hold a hearing on the merits in
Docket Number 10726-application for sale,
transfer, or merger of Cap Rock Electric
Cooperative, Inc. and Hunt-Collin Electric
Cooperative, Inc.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: Janvary 31, 1992, 3:24 p.m.
TRD-9201540

Thursday, February 27, 1992, 10 a.m.
(rescheduled from Thursday, February
20, 1992, 10 a.m.). The Public Utility Com-
mission of Texas will meet at 7800 Shoal
Creek Boulevard, Suite 450N, Austin. Ac-
cording to the complete agenda, the com-
mission will hold a hearing on the merits in
Docket Number 10381-Southwestern Bell
Telephone Company’s statement of intent to
change and restructure the rates for direc-
tory assistance.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: February 3, 1992, 3:15 p.m.
TRD-9201666

Monday, March 16, 1992, 10 a.m. The
Public Utility Commission of Texas will
meet at 7800 Shoal Creek Boulevard, Suite
450N, Austin. According to the complete
agenda, the commission will hold a hearing
on the merits in Docket Number
10875-petition for waiver from require-
ments of Substantive Rule 23.55 (e) (1) and
(2) of Fort Bend Telephone Company.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: Japuary 31, 1992, 3:25 p.m.
TRD-9201542

Monday, March 16, 1992, 10 a.m. The
Public Utility Commission of Texas will
meet at 7800 Shoal Creek Boulevard, Suite
450N, Austin. According to the complete
agenda, the commission will hold a hearing
on the merits in Docket Number
10876-petition for waiver from require-
ments of Substantive Rule 23.55(e) (1) and
(2) of La Ward Telephone Company.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: January 31, 1992, 3:25 p.m.
TRD-9201543

Monday, March 16, 1992, 10 a.m. The
Public Utility Commission of Texas will
meet at 7800 Shoal Creek Boulevard, Suite
450N, Austin. According to the complete
agenda, the commission will hold a hearing
on the merits in Docket Number
10874-petition for waiver from require-
ments of Substantive Rule 23.55(e) (1) and
(2) of Ganado Telephone Company.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: January 31, 1992, 3:24 p.m.
TRD-9201541

Tuesday, March 17, 1992, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the divi-
sion will hold a hearing on the merits in
Docket Number 10892-application of South
Plains Telephone Cooperative, Inc. for
waiver from requirements of Substantive
Rule 23. 55(e)(1)(2).

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: February 3, 1992, 3:15 p.m.
TRD-9201663

Tuesday, March 17, 1992, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the divi-
sion will hold a hearing on the merits in
Docket Number 10891-application of Tay-
lor Telephone Cooperative, Inc. for waiver
from requirements of Substantive Rule
23.55(e)(1) and (2).

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: Pebruary 3, 1992, 3:15 p.m.
TRD-9201664

Tuesday, March 17, 1992, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
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Shoal Creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the divi-
sion will hold a hearing on the merits in
Docket Number 10890-application of Val-
ley Telephone Cooperative, Inc. for waiver
from requirements of Substantive Rule
23.55(e)(1) and (2).

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: February 3, 1992, 3:15 p.m.
TRD-9201665

¢ ¢ ¢

Texas Low-Level Radioactive
Waste Disposal Authority

Monday, February 17, 1992, 8:30 a.m.
The Board of Directors of the Texas Low-
Level Radioactive Waste Disposal Author-
ity will meet at the John H. Reagan Build-
ing, 105 West 15th Street, Room 101,
Austin. According to the agenda summary,
the board will meet in executive session,
pursuant to Texas Civil Statutes 6252-17,
Section 2(f); discuss approval of minutes;
hear committee reports; general manager'’s
report on year-to-date financial status; dis-
cuss and approve FY 1992 budget adjust-
ments; status of interstate and Texas com-
pact negotiations, update on legal
challenges to the constitutionality of the
federal act; report on site selection hearing
process; site evaluation of the two Faskin
Ranch sites, site characterization of the
Faskin Ranch; and the license application.
Under new business, the selection of the
proposed site will be considered; authoriza-
tion to proceed with site hearing process;
approval to submit a license application to
the Texas Water Commission; approval of
contract for sale of the Faskin Ranch; ap-
proval of contracts; hear public comments;
and adjourn.

Contact: L. R. Jacobi, Jr.,, P.E., 7701 North
Lamar Boulevard, #300, Austin, Texas
78752, (512) 451-5292.

Filed: February 3, 1992, 3:38 p.m.
TRD-9201668

¢ ¢ L 4

Railroad Commission of
Texas

Monday, February 10, 1992, 9:30 a.m.
The Railroad Commission of Texas will
meet at the Willilam B. Travis Building,
1701 'North Congress Avenue, Room
12-126, Austin. Agendas follow.

The commission will consider and act on
the Office of Information Services Direc-
tor’s report on division administration, bud-
get, procedures, and personnel matters,

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78711, (512)
463-6710.

Filed: January 31, 1992, 10:54 a.m.
TRD-9201515

The commission will consider and act on
the Division Director’s report on budget and
personnel matters related to organization of
the Alternative Fuels Research and Educa-
tion Division. Consideration of the appoint-
ment of a Liquified Petroleum Gas Advi-
sory Committee for the Alternative Fuels
Research and Education Division.

Contact: Dan Kelly, P.O. Box 12967,
Austin, Texas 78711, (512) 463-7110.

Filed: January 31, 1992, 10:54 a.m.
TRD-9201516

The commission will consider various mat-
ters within the jurisdiction of the commis-
sion. In addition, the commission will con-
sider items previously posted for open
meeting and at such meeting verbally post-
poned or continued to this date. With regard
to any item, the commission may take vari-
ous action, including, but not limited to,
scheduling an item in its entirety or for
particular action at a future time or date.
The commission may consider the proce-
dural status of any contested cases if 60
days or more have elapsed from the date the
hearing was closed or from the date the
transcript was received. The commission
will meet in executive session as authorized
by the Open Meetings Act, including to
receive legal advice regarding pending
and/or contemplated litigation.

Contact: Walter H. Washington, Jr., P.O.
Box 12967, Austin, Texas 78711, (512)
463-7274.

Filed: January 31, 1992, 10:54 a.m.
TRD-9201517

The commission will consider and act on
the Administrative Services Division Direc-
tor’s report on division administration, bud-
get, procedures and personnel matters.

Contact: Roger Dillon, P.O. Box 12967,
Austin, Texas 78711, (512) 463-7257.

Filed: January 31, 1992, 10:54 a.m.
TRD-9201514

The commission will consider and act on
the Personnel Division Director’s report on
division administration, budget, procedures,
and personnel matters. The commission will
meet in executive session to consider the
appointment, employment, evaluation, re-
assignment, duties, discipline and/or dis-
missal of personnel.

Contact: Mark Bogan, P.O. Box 12967,
Austin, Texas 78711, (512) 463-7187.

Filed: January 31, 1992, 10:54 a.m.

TRD-9201513

The commission will consider and act on
the Automatic Data Processing Division Di-
rector’s report on division administration,
budget, procedures, equipment acquisitions
and personnel matters.

Contact: Bob Kmetz, P.O. Box 12967,
Austin, Texas 78711, (512) 463-7251.

Filed: January 31, 1992, 10:53 a.m.
TRD-9201512

The commission will consider and act on
the Office of the Executive Director’s report
on commission budget and fiscal matters,
administrative and procedural matters, per-
sonnel and staffing, state and federal legis-
lation, and contracts and grants. The com-
mission will discuss the implementation of
individual operating budgets for each indi-
vidual commissioner’s office. Consideration
of appointment, reassignment, and/or termi-
nation of various positions, including divi-
sion directors. Consideration of reorganiza-
tion of the well plugging program. The
commission will meet in executive session
to consider the appointment, employment,
evaluation, re-assignment, duties, discipline
and/or dismissal of personnel, and pending
litigation.

Contact: Walter H. Washington, Jr., P.O.
Box 12967, Austin, Texas 78711-2967,
(512) 463-7274.

Filed: January 31, 1992, 10:53 a.m.
TRD-9201511

The commission will consider category de-
termination under §§102(c)(1)(B),
102(c)(1)(C), 103, 107 and 108 of the Natu-
ral Gas Policy Act of 1978.

Contact: Margie Osborn, P.O. Box 12967,
Austin, Texas 78711, (512) 463-6755.

Filed: January 31, 1992, 10:53 a.m.
TRD-9201510

The commission will consider and act on
the Investigation Division Director’s report
on division administration, investigations,
budget, and personnel matters.

Contact: Walter H. Washington, Jr., P.O.
Box 12967, Austin, Texas 78711, (512)
463-6828.

Filed: January 31, 1992, 10:53 a.m.
TRD-9201509

The commission will conduct a strategic
planning worksession in connection with
the requirements of House Bill 2009 relat-
ing to strategic planning for the agency. The
meeting will continue until completion.

Contact: Art Martinez, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7276.

Filed: January 31, 1992, 10:53 a.m.
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TRD-9201508

¢ ¢ ¢

Texas Real Estate Commis-
sion

Monday, February 10, 1992, 9:30 a.m.
The Texas Real Estate Commission will
meet at the TREC Headquarters Office,
Conference Room #235, 1101 Camino La
Costa, Austin. According to the agenda
summary, the commission will discuss pro-
posed amendments to 22 TAC Chapter 537
concemning standard contract forms; possi-
ble action to adopt proposed new §535.220
concerning inspector code of ethics; possi-
ble action to approve for publication pro-
posed amendments to §§533.10, 533.18,
and 533.25 concemning practice and proce-
dure; to §535. 41 conceming the commis-
sion and to §535.141 concerning investiga-
tions; possible action to establish guidelines
for Agency Task Force; approval of MCE
providers and courses or accredited schools
or courses; meet in executive session (o
discuss pending litigation and personnel
matters; authorization of payments from re-
covery funds or other matters discussed in
executive session; motions for rehearing
and/or probation; and entry of orders in
contested cases.

Contact: Camilla Shannon, P.O. Box
12188, Austin, Texas 78711-2188, (512)
465-3900.

Filed: January 30, 1992, 3:19 p.m.
TRD-9201458

¢ ¢ ¢
School Land Board

Tuesday, February 4, 1992, 10 am. The
School Land Board met at the General Land
Office, Stephen F. Austin Building, 1700
North Congress Avenue, Room 831, Austin.
According to the revised agenda summary,
the board discussed and gave final approval
of 31 TAC §1.3 relating to recodification
and amendment of School Land Board fees
(formerly 31 TAC §1.91 and §155.10) (sup-
plement to item posted on January 27, 1992
for February 4, 1992 meeting).

Contact: Linda K. Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016.

Filed: Japuary 31, 1992, 4:45 p.m.
TRD-9201559

¢ ¢ ¢

Office of the Secretary of
State
Friday, February 7, 1992, 10 a.m. The

Elections Advisory Committee of the Secre-
tary of State will meet at the Reagan Build-

ing, Room 109, Austin. According to the
complete agenda, the committee will make
welcoming remarks; take roll call and intro-
duction of members; introductory remarks;
overview of SOS election night returns;
overview; programming; features of system;
data entry procedures; charges for election
night return services; observers report from
1991 constitutional amendment election;
designation of one or more elections advi-
sory committee members to be present on
election night; and closing remarks.

Contact: Kim T. Sutton, P.O. Box 12060,
Austin, Texas 78711-2060, (512) 463-5650.

Filed: Japuary 30, 1992, 1:53 p.m.
TRD-9201446

¢ ¢ ¢

Texas Guaranteed Student
Loan Corporation

Tuesday, February 11, 1992, 4:45 p.m.
The Executive Committee of the Texas
Guaranteed Student Loan Corporation will
meet at the Doubletree Hotel, 6505 IH-35
North, Austin. According to the complete
agenda, the committee will discuss person-
nel matters.

Contact: Peggy Irby, 12015 Park 35 Circle,
Austin, Texas 78758, (512) 835-1900.

Filed: February 3, 1992, 4:25 p.m.
TRD-9201677

¢ ¢ ¢
Texas Water Commission

Wednesday, February §, 1992, 9 a.m. The
Texas Water Commission met at the
Stephen F. Austin Building, 1700 North
Congress Avenue, Room 118, Austin. Ac-
cording to the emergency revised agenda
summary, the commission considered vari-
ous matters within the regulatory jurisdic-
tion of the commission. In addition, the
commission considered items previously
posted for open meeting and at such meet-
ing verbally postponed or continued to this
date. With regard to any item, the commis-
sion may have taken various actions, in-
cluding, but not limited to, scheduling an
item in the entirety or for particular action
at a future date or time. The emergency
status is necessary due to unforeseeable cir-
cumstances this item must be placed on this
agenda.

Contact: Doug Kitts, P.O. Box 13087,

Austin, Texas 78711, (512) 463-7898.

Filed: January 30, 1992, 2:11 p.m.
TRD-9201450

Wednesday, February 12, 1992, 9 a.m.

The Texas Water Commission will meet at

the Stephen F. Austin Building, 1700 North
Congress Avenue, Room 118, Austiz. Ac-

cording to the agenda summary, the com-
mission will consider various matters within
the regulatory jurisdiction of the commis-
sion. In addition, the commission will con- _
sider items previously posted for open
meeting and at such meeting verbally post-
poned or continued to this date. With regard
to any item, the commission may take vari-
ous actions, including, but not limited to,
scheduling an item in the entirety or for
particular action at a future date or time.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7905.

Filed: January 30, 1992, 3:49 p.m.
TRD-9201461

Wednesday, February 12, 1992, 10 a.m.
The Texas Water Commission will meet at
the Stephen F. Austin Building, 1700 North
Congress Avenue, Room 118, Austin. Ac-
cording to the agenda summary, the com-
mission will consider various matters within
the regulatory jurisdiction of the commis-
sion. In addition, the commission will con-
sider items previously posted for open
meeting and at such meeting verbally post-
poned or continued to this date. With regard
to any item, the commission may take varni-
ous actions, including, but not limited to,
scheduling an item in the entirety or for
particular action at a future date or time.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7898.

Filed: January 30, 1992, 3:49 p.m.
TRD-9201460

Thursday, March §, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 618, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-
tive penalties and requiring certain actions
of Pat G. Chapman.

Contact: Sally Colbert, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:56 a.m.
TRD-9201525

Tuesday, March 10, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 1030, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-
tive penalties and requiring certain actions
of Valero Refining Company.

Contact: Carl X. Forrester, P.O. Box
13087, Austin, Texas 78711, (512)
463-7875.

Filed: January 31, 1992, 10:55 a.m.
TRD-9201520
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Thursday, March 12, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 543, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment cf administra-
tive penalties and requiring certain actions
of Continental Belton Company.

Contact: Carol Wood, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:56 a.m.
TRD-9201522

Tuesday, March 17, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 1030, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-
tive penalties and requiring certain actions
of Roberts Pest Control, Inc.

Contact: Leslie Limes, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:56 am.
TRD-9201523

Thursday, Marchk 19, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 543, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-
tive penalties and requiring certain actions
of Timco Industries, Inc., Cletus P. Emster,
and Marvin Schumacher.

Contact: Heidi Jackson, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:56 a.m.
TRD-9201524

Tuesday, March 24, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 1030, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-
tive penalties and requiring certain actions
of Empak, Inc.

Contact: Joe O’Neal, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:55 a.m.
TRD-9201521

Thursday, March 26, 1992, 10 a.m. The
Office of Hearings Examiner of the Texas
Water Commission will meet at the Stephen
F. Austin Building, 1700 North Congress
Avenue, Room 543, Austin. According to
the agenda summary, the office will hold a
public hearing on assessment of administra-

tive penalties and requiring certain actions
of BMC, Inc.

Contact: Sally Colbert, P.O. Box 13087,
Austin, Texas 78711, (512) 463-7875.

Filed: January 31, 1992, 10:55 am.
TRD-9201519

¢ ¢ ¢

Texas Workers’ Compensa-
tion Facility

Friday, February 7, 1992, 9 a.m. The
Goveming Committec of the Texas Work-
ers’ Compensation Facility will meet at the
Guest Quarters Hotel, 303 West 11th Street,
Austin, According to the complete agenda,
the committee will discuss approval of min-
utes; consider proposed by-laws, rules and
regulations; discuss facility rating rate plan;
update of the rate plan filing; discuss: facili-
ty’s investments; credit/underwriting guide-
lines; agreement with the TWCC; report on
status of the claims audit; report on pay-
ment of assessments; discuss proposal from
Lumbermens’ Mutual Casualty Company
regarding medical review  expense
reinbursement; request for reimbursement
from servicing companies; discussion con-
cerning the annual meeting; and meet in
executive session concerning pending legal
and personnel matters.

Contact: Miles L. Mathews, 8303 MoPac
Expressway North, #310, Austin, Texas
78759, (512) 345-1222.

Filed: January 31, 1992, 3:04 p.m.
TRD-9201539

¢ ¢ ¢
Regional Meetings

Meetings Filed January 30,
1992

The Brazos Valley Development Council
Brazos Valley Regional Advisory Commit-
tee on Aging met at the Council Offices,

3006 East 29th Street, Suite #2, Bryan,

February 6, 1992, at 2 p.m. Information
may be obtained from Roberta Lindquist,

P.O. Drawer 4128, Bryan, Texas
77805-4128, (409) 776-2277. 'TRD-
9201445.

The Dallas Central Appraisal District
Board of Directors met at 2949 Stemmons
Freeway, Dallas, February 5, 1992, at 7:30
a.m. Information may be obtained from
Rick L. Kuehler, 2949 North Stemmons
Freeway, Dallas, Texas 75247-6195, (214)
631-0520. TRD-9201444.

The Dawson County Central Appraisal
District Board of Directors met at 920
North Dallas Avenue, Lamesa, February 5,
1992, at 7 a.m. (revised agenda). Informa-
tion may be obtained from Tom Anderson,

P.O. Box 797, Lamesa, Texas 79331, (806)
972-7060. TRD-9201443.

The East Texas Council of Governments
JTPA Board of Directors met at the Ramada
Inn, Highway 259, Kilgore, February 6,
1992, at 11:30 a.m. Information may be
obtained from Glynn Knight, 3800 Stone
Road, Kilgore, Texas 75662, (903)
984-8641. TRD-9201434.

The Harris County Appraisal District
Board of Directors met at 2800 North Loop
West, Eighth Floor, Houston, February
5-6, 1992, at 9:30 a.m. Information may be
obtained from Margie Hilliard, P.O. Box
920975, Houston, Texas 77292, (713)
957-5291. TRD-9201431.

The Harris County Appraisal District
Board of Directors will meet at 2800 North
Loop West, Eighth Floor, Houston, Febru-
ary 7, 1992, at 9:30 a.m. (rescheduled from
February 19, 1992). Information may be
obtained from Margie Hilliard, P.O. Box
920975; Houston, Texas 77292, (713)
957-5291. TRD-9201432.

The Hockley County Appraisal District
Appraisal Review Board met at the Spot
Restaurant, 306 College, Levelland, Febru-
ary 4, 1992, at 7 am. Information may be
obtained from Nick Williams, P.O. Box
1090, Levelland, Texas 79336, (806)
894-9654. TRD-9201456.

The Kaufman County Education District
Board of Trustees met at 3950 South Hous-
ton Street, Kaufman, February 3, 1992, at 7
p.m. Information may be obtained from
Carolyn Harrison, P.O. Box 819, Kaufman,
Texas 75142, (214) 932-6081. TRD-
9201459.

The West Central Texas Council of Gov-
ernments Private Industry Council met at
1025 East North 10th Street, Abilene, Feb-
ruary 6, 1992, at 10 a.m. Information may
be obtained from Mary Ross, P.O. Box

3195, Abilene, Texas 79604, (915)
672-8544. TRD-9201454.
¢ ¢ ¢

Meetings Filed January 31,
1992

The Colorado River Municipal Water
District Long Range Planning and Devel-
opment Committee met at 400 East 24th
Street, Big Spring, February 4, 1992, at 1
p.m. Information may be obtained from O.
H. Ivie, P.O. Box 869, Big Spring, Texas
79720, (915) 267-6341. TRD-9201530.

The Dallas Area Rapid Transit Govern-
mental Relations Committee met at the
DART Office, 601 Pacific Avenue, Execu-
tive Conference Room, Dallas, February 4,
1992, at 10 a.m. Information may be ob-
tained from Nancy McKethan, 601 Pacific
Avenue, Dallas, Texas 75202, (214)
658-6237. TRD-9201549. .

¢ Open Meetings
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The Dallas Area Rapid Transit Search
Committee met at the DART Office, 601
Pacific Avenue, Board Conference Room,
Dallas, February 4, 1992, at 10:30 a.m.
Information may be obtained from Nancy
McKethan, 601 Pacific Avenue, Dallas,
Texas 75202, (214) 658-6237. TRD-
9201551.

The Dallas Area Rapid Transit Corporate
Location Ad Hoc Committee met at the
DART Office, 601 Pacific Avenue, Board
Conference Room, Dallas, February 4,
1992, at | p.m. Information may be ob-
tained from Nancy McKethan, 601 Pacific
Avenue, Dallas, Texas 75202, (214)
658-6237. TRD-9201554.

The Dallas Area Rapid Transit Rail Plan-
ning and Development Committee met at
the DART Office, 601 Pacific Avenue, Ex-
ecutive Conference Room, Dallas, February
4, 1992, at 2 p.m. Information may be
obtained from Nancy McKethan, 601 Pa-
cific Avenue, Dallas, Texas 75202, (214)
658-6237. TRD-9201550.

The East Texas Council of Governments
Executive Committee met at the ETCOG
Offices, Kilgore, February 6, 1992, at 2
pm. Information may be obtained from
Glynn Knight, 3800 Stone Road, Kilgore,
Texas 75662, (903) 984-8641. TRD-
9201498.

The Education Service Center, Region
XV Board of Directors met at the Education
Service Center Region XV, 612 South Irene
Street, Conference Room Number One, San
Angelo, February 4, 1992, at 1:30 p.m.
Information may be obtained from Clyde
Warren, P.O. Box 5119, San Angelo, Texas
76902, (915) 658-6571. TRD-9201507.

The Gregg Appraisal District Board of
Directors will meet at 2010 Gilmer Road,
Longview, February 10, 1992, at 9 am.
Information may be obtained from William
T. Carroll, P.O. Box 6700, Longview,
Texas 75608, (903) 759-0015. TRD-
9201499.

The Middle Rio Grande Development
Council Texas Review and Comment Sys-
tem Committee met at the MRGDC Central
Office, 1904 North First Street, Carrizo
Springs, February 6, 1992, at 10 a.m. Infor-
mation may be obtained from Dora Flores,
P.O. Box 1199, Carrizo Springs, Texas
78834, (512) 876-3533. TRD-9201558.

The Middle Rio Grande Development
Council Board of Directors, Middle Rio
Grande Development Foundation, Inc. met
at the MRGDC Ceuntral Office, 1904 North
First Street, Carrizo Springs, February 6,
1992, at 11 a.m. Information may be ob-
tained from Michael Patterson P.O. Box
1199, Carrizo Springs, Texas 78834, (512)
876-3533. TRD-9201560.

1

¢ ¢ ¢

Meetings Filed February 3,
1992

The Angelina and Neches River Author-
ity Board of Directors met at the Fredonia
Hotel, Angelina Room, 200 Fredonia Street,
Nacogdoches, February 4, 1992, at 9:30
an. The emergency status was necessary as
lawyer said that we were in violation of
Open Meeting Act. Information may be ob-
tained from Gary L. Neighbors, P.O. Box
387, Lufkin, Texas 75902-0387, (409)
632-7795, FAX Number (409) 632-2564.
TRD-9201684.

The Bell-Milam-Falls Water Supply Cor-
poration Board met at the WSC Office, FM
485, Cameron, February 6, 1992, at 8:30
am. Information may be obtained from
Dwayne Jekel, P.O. Drawer 150, Cameron,
Texas 76520, (817) 6974016. TRD-
9201565.

The Bexar-Medina-Atascosa Counties
Water Control Improvement District
Number One Board of Directors will meet
at the District Office, Highway 132,
Natalia, February 10, 1992, at 8 a.m. Infor-
mation may be obtained from C. A.
Mueller, P.O. Box 170, Natalia, Texas
78059, (512) 663-2132. TRD-9201580.

The Cash Water Supply Corporation will
meet at the Administration Office, Green-
ville, February 11, 1992, at 7 p.m. Informa-
tion may be obtained from Donna Mohon,
P.O. Box 8129, Greenville, Texas 75402,
(903) 883-2695. TRD-9201613.

The Deep East Texas Council of Govern-
ments Budget Committee will meet at the
Jasper City Hall, 272 East Lamar Street,
Jasper, February 13, 1992, at 10:30 a.m.
Information may be obtained from Rick
Mays, 274 East Lamar Street, Jasper, Texas
75951, (409) 384-5704. TRD-9201579.

The Erath County Appraisal District
Board of Directors will meet at 1390 Harbin
Drive, Board Room, Stephenville, February
10, 1992, at 4:30 p.m. Information may be
obtained from Jerry Lee, 1390 Harbin
Drive, Stephenville, Texas 76401, (817)
965-5434. TRD-9201576.

The Lower Neches Valley Authority Per-
sonnel Committee met at the LNV A Office
Building, 7850 Eastex Freeway, Beaumont,
February 6, 1992, at 1:30 p. m. Information
may be obtained from A. T. Hebert, Jr.,
P.O. Drawer 3464, Beaumont, Texas 77704,
(409) 892-4011. TRD-9201610.

The Middle Rio Grande Development
Council Texas Review and Comment Sys-
tem Committee met at the MRGDC Central
Office, 1904 North First Street, Carrizo
Springs, February 6, 1992, at 10 a.m. (Re-
vised agenda). Information may be obtained
from Dora T. Flores, 1 P.O. Box 1199,
Carrizo  Springs, Texas 78834, (512)
876-3533. TRD-9201667.

The Palo Pinto Appraisal District Agri-
cultural Advisory Board will meet at the
Palo Pinto County Courthouse, Palo Pinto,
February 11, 1992, at 7 p. m. Information

"may be obtained from Jackie F. Samford,

P.O. Box 250, Palo
76484-0250. TRD-9201615.

The Palo Pinto Appraisal District Ap-
praisal Review Board will meet at the Palo
Pinto County Courthouse, Palo Pinto, Feb-
ruary 12, 1992, at 1:30 p.m. Information
may be obtained from Jackie F. Samford,
P.O. Box 250, Palo Pinto, Texas
76484-0250. TRD-9201614.

The Palo Pinto Appraisal District Board
of Directors will meet at the Palo Pinto
County Courthouse, Palo Pinto, February
12, 1992, at 3 p.m. Information may be
obtained from Jackie F. Samford, P.O. Box
250, Palo Pinto, Texas 76484-0250. TRD-
9201616.

The Sabine Valley Center Personnel Com-
mittee held an emergency meeting at the
Jefferson Independent School Administra-
tion Building, 510 South Line Street, Jeffer-
son, February §, 1992, at 9 a.m. The emer-
gency status was necessary as items needed
to be reviewed before the February 10,
1992 board meeting. Information may be
obtained from Mack O. Blackwell, P.O.
Box 6800, Longview, Texas 75608, (903)
758-2471. TRD-9201571.

The Sabine Valley Center Finance Com-
mittee will meet at the Administration
Building, 107 Woodbine Place, Bramlette
Lane, Longview, February 10, 1992, at 6
pm. Information may be obtained from
Mack O. Blackwell, P.O. Box 6800, Long-
view, Texas 75608, (903) 758-2471. TRD-
9201572.

The Sabine Valley Center Personnel Com-
mittee will meet at the Administration
Building, 107 Woodbine Place, Bramlette
Lane, Longview, February 10, 1992, 6:30
p.m. Information may be obtained from
Mack O. Blackwell, P.O. Box 6800, Long-
view, Texas 75608, (903) 758-2471. TRD-
9201574.

The Sabine Valley Center Board of Trust-
ees will meet at the Administration Build-
ing, 107 Woodbine Place, Bramlette Lane,
Longview, February 10, 1992, at 7 pm.
Information may be obtained from Mack O.
Blackwell, P.O. Box 6800, Longview,
Texas 75608, (903) 758-2471. TRD-
9201573.

The San Antonio River Authority Water
Quality Program Committee of the Board of
Directors will meet at the SARA General
Offices, Second Floor Conference Room,
100 East Guenther, San Antonio, February
10, 1992, at 2 p.m. Information may be
obtained from Fred N. Pfeiffer, P.O. Box
830027, San Antonio, Texas 78283-0027,

Pinto, Texas
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(512) 227-1373. TRD-9201570.

The Sulpbur River Basin Authority
Board of Directors will meet at the Mt.
Pleasant Chamber of Commerce Building,
1604 North Jefferson Street, Mt. Pleasant,
February 11, 1992, at 3 p.m. Information
may be obtained from William O. Morriss,
P.O. Box 240, Texarkana, Texas 75504,
(903) 793-5511. TRD-9201581.

The Upshur County Appraisal District
Board of Directors will meet at the Upshur
County Appraisal District Office, Warren
and Trinity Streets, Gilmer, February 10,
1992, at 1 p.m. Information may be ob-
tained from Louise Stracezzr, P.O. Box
280, Gilmer, Texas 75644-0280. TRD-
9201577.

The Wise County Appraisal District
Board of Directors will meet at 206 South
State Street, Board Room, Decatur, Febru-
ary 13, 1992, at 7 p.m. Information may be
obtained from Brenda Jones, 206 South
State Street, Decatur, Texas 76234, (817)
627-3081, ext. 04. TRD-9201578.

L/ ¢ 4

Meetings Filed February 4,
1992

The Austin Transportation Study Policy
Advisory Committee will meet at the Joe C.
Thompson Conference Center, 26th and
Red River Streets, Room 2.102, Austin. In-
formation may be obtained from Joseph P.
Gieselman, P.O. Box 1748, Austin, Texas
78767, (512) 472-7483. TRD-9201689.

¢ ¢ ¢

¢ Open Meetings
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In Addition

The Texas Register is required by statute to publish certain documents, including applications to
purchase controi of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

Texas Air Control Board

Notice of Opportunity to Comment on
Settlement Agreements of
Administrative Enforcement Actions

The Texas Air Control Board (TACB) Staff is providing
an opportunity for written public comment on the listed
Agreed Board Orders (ABO's) pursuant to the Act of July
30, 1991, Senate Bill 2, §2.23, 72nd Legislature, 1st
Called Session (to be codified in the Texas Clean Air Act
at Health and Safety Code, §382.096). The Act, §382.096,
requires that the TACB may not approve these ABO's
unless the public has been provided an opportunity to
submit written comments. Section 382.096 requires that
notice of the proposed orders and of the opportunity to

comment must be published in the Texas Register no later

than the 30th day before the date on which the public
comment period closes, which in this case is March 9,
1992. Section 382.096 also rtequires that the TACB
prompily consider any written comments received and that
the TACB may withhold approval of an ABO if a com-
ment indicates the proposed ABO is inappropriate, im-
proper, inadequate, or inconsistent with the requirements
of the Texas Clean Air Act. Additional notice is not
required if changes to an ABO are made in response to
written comments,

A copy of each of the proposed ABO’s is available for
public inspection at both the TACB'’s Central Office,
located at 12124 Park 35 Circle, Austin, Texas 78753,
(512) 908-1000, and at the following applicable Regional
Office. Written comments about these ABO’s should be
sent to the Staff Attorney designated for each ABO at the
TACB'’s Central Office in Austin, and must be received by
5 p.m. on March 9, 1992. Written"comments may also be
sent by facsimile machine to the Staff Attorney at (512)
908-1850. The TACB Staff Attorneys are available to
discuss the ABO's and/or the comment procedure at the
listed phone numbers; however, §382.096 provides that
comments on the ABO’s should be submitted to the TACB
in writing.

Listed are the company names and the city in which the
facility is located, type of facility, rule violated, penalty,
staff attorney, and regional office.

Abilene Bi-Products, Abilene, Taylor County, Meat Re-
ceiving Plant, TACB Rule 116.1, unauthorized construc-
tion, $11,700, Susan Owen, (512) 908-1842 1290 South
Willis, Suite 205, Abilene, Texas 79605, (915) 698-9674,

Bath-Tec, Inc. Bardwell, Ellis County, Fiberglass Tub
Manufacturing Facility, TACB Rule 116.1, constructing
and operating facility without a permit. $500, Scott Hum-
phrey, (512) 908-1847, 6421 Camp Bowie Boulevard,
Suite 312, Fort Worth, Texas 76116 (817) 732-5531.

Central Texas Ready Mix, Inc., Dublin, Erath County,

Ready Mix Concrete Plant, TACB Rule 116.4, failure to
oil in-plant vehicle traffic routes to control dust emissions,
failure to install water sprays, failure to keep copy of
perniit on-site, visible emissions, $500, Susan Owen, (512)
908-1842, 6421 Camp Bowie Boulevard, Suite 312, Fort
Worth, Texas 76116, (817) 732-5531 or (817) 732-5532.

Chevron U.S.A. Incorporated, Port Arthur, Jefferson
County, Petroleun Refinery, TACB Rule 101.20(2),
which requires compliance with federal national emissions
standards for hazardous air pollutants for equipment leaks
(fugitive emission sources); TACB Rule
115.-112(a)(2)(A), which requires all covers, seals or lids
on floating roof storage tanks to be in a closed position at
all times, except when the device is in actual use; TACB
Rule 115.-112(a)(2) (E), which requires there be no visible
holes, tears or other openings in any seal or seal fabric;
TACB Rule 115.322(4), failing to cap or plug open-ended
valves, $18,000, Susan Jere White, (512) 908-1845, 3870
Eastex Freeway, Suite 110, Beaumont, Texas 77703, (409)
898-3838 or (409) 898-3790.

Gore's, Inc., Comanche, Comanche County, Dairy, TACB
Rule 116.1, unauthorized construction, $7, 500, Bill Zeis,
(512) 908-1844, 1290 South Willis, Suite 205, Abilene,
Texas 79605, (915) 698-9674.

Mobil Pipeline Company, Beaumont, Jefferson County,
Petroleum Product Storage and Loading Facility, TACB
Rule 115.212(a)(3)(C), loading VOC's into tanker with
avoidable visible leak; TACB Rule 115.214(1), Failing to
conduct inspection for visible leaks; TACB Rule
115.214(2), Failing to cease loading after discovery of the
leak, $2,000, Scott Humphrey, (512) 908-1847, 3870
Bastex Freeway, Suite 110, Beaumont, Texas 77703, (409)
898-3838.

Occidental Chemical Corporation, Deer Pak, Harris
County, Organic Chemical Manufacturing, TACB Rule
101.20(2), which requires compliance with federal national
emissions standards for hazardous air pollutants for vinyl
chloride, $3, 500, Bill Zeis, (512) 908-1844, 5555 West
Loop, Suite 300, Bellaire, Texas 77401, (713) 666-4964.

Oxford Cleaners, Carrollton, Dallas County, Dry Cleaners,
TACB Rule 115.521, failure to install a properly function-
ing control device such that emissions are limited to no
more than 100 parts per million (ppm) before dilution,
$0.00, Stephen D. Journeay, (512) 908-1856, 6421 Camp
Bowie Boulevard, Suite 312, Fort Worth, Texas 76116,
(817) 732-5531 or (817) 732-5532.

Quality Cabinets, Duncanville, Dallas County, Cabinet
manufacturing, TACB Rule 116.4, failure to comply with
volatile organic compound limitations in permit, $13,000,
David Duncan, (512) 908-1855, 6421 Camp Bowie Boule-
vard, Suite 312, Fort Worth, Texas 76116, (817)
732-5531 or (817) 732-5532.

Ride-On Motors, Garland, Dallas County, Motor Vehicle
Sales Operation, TACB Rule 114.1(c) , offering for sale in
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the State of Texas motor vehicles which were not
equipped with the emission control systems or devices
with which the motor vehicles were originally equipped.
$500, Susan Owen, (512) 908-1842, 6421 Camp Bowie
Boulevard, Suite 312, Fort Worth, Texas 76116, (817)
732-5531 or (817) 732-5532.

Suoco Oil Corporation, Pampa, Gray County, Demolition
Operation, TACB Rule 101.20(2), which requires compli-
ance with federal national emissions standards for hazard-
ous air pollutants (asbestos), $31,500, Scott A. Humphrey,
(512) 908-1847, 5302 South Avenue Q, Lubbock, Texas
79412, (806) 744-0090 or (806) 744-6055.

Tip Top Cleaners, Houston, Harris County, Dry Cleaning
Facility, TACB Rule 115.521, failing to vent the entire
dryer exhaust through a properly functioning carbon ad-
sorption system or equally effective control device, such
that emissions of perchloroethylene are limited to no more
than 100 ppm before dilution; TACB Agreed Board Order
Number 89-01(h), $450, Kevin R. Jung, (512) 908-1848,
5555 West Loop, Suite 300, Bellaire, Texas 77401, (713)
666-4964.

Tip Top Cleaners, Houston, Harris County, Dry Cleaning
Facility, TACB Rule 115.521, failing to vent the entire
dryer exhaust through a properly functioning carbon ad-
sorption system or equally effective control device, such
that emissions of perchloroethylene are limited to no more
than one hundred (100) ppm before dilution, $900, Kevin
R. Jung, (512) 908-1848, 5555 West Loop, Suite 300,
Bellaire, Texas 77401, (713) 666-4964.

Tip Top Cleaners, Webster, Harris County, Dry Cleaning
Facility, TACB Rule 115.521, failing to vent the entire
dryer exhaust through a properly functioning carbon ad-
sorption system or equally effective control device, such
that emissions of perchloroethylene are limited to no more
than one hundred (100) ppm before dilution, $900, Kevin
R. Jung, (512) 908-1848, 5555 West Loop, Suite 300,
Bellaire, Texas 77401 or (713) 666-4964.

Tivoli Realty, Inc., Dallas, Dallas County, Asbestos De-
molition, TACB Rule 101.20(2), failure to comply with
federal National Emissions Standards for Hazardous Air
Pollutants (asbestos), $17,000 David Duncan, (512)
908-1855, 6421 Camp Bowie Boulevard, Suite 312, Fort
Worth, Texas 76116, (817) 732-5531 or (817) 732-5532.

United Galvanizing, Inc., Houston, Harris County, Metals
galvanizing, TACB Rule 116.1, undertaking construction
without first obtaining a permit, $4,150, David Duncan,
(512) 908-1855, 5555 West Loop, Suite 300, Bellaire,
Texas 77401, (713) 666-4964.

Issued in Austin, Texas, on February 3, 1992,

TRD-8201591 l.ane Hartsock

Director, Planning and Development
Program
Texas Air Control Board

Filed. February 3, 1992
For further information, please call: (512) 908-1451

¢ ¢ ¢

Alamo Area Council of Governments
Request for Proposals

Proposals are being solicited for entering into a contract
for the implementation of the San Antonio-Bexar County
Metropolitan region Land Use Activity Allocation Models.
This project, to be conducted in 1992, will provide land
use medeling capability at Alamo Area Council of Gov-
emments and the Metropolitan Planning Agency in order
to examine the significant interaction which exists between
regional land use patterns and transportation demand. A
copy of the scope of work will be fumished upon request.
Anyone wishing to submit a consultant proposal request
must do so by March 12, 1992, at the address listed below.

The Alamo Area Council of Governments intends to
award this contract by the end of March 1992. The value
of the proposed scope of services would be for a maxi-
mum of $20,000 this fiscal year. Further inquiries as to the
scope of work should be directed to: Shelley A.
Whitworth, Transportation Specialist, Alamo Area Council
of Governments, 118 Broadway, Suite 400, San Antonio,
Texas 78205.

Issued in San Antonio, Texas, on January 30, 1992,

TRD-9201575 Al J. Notzon, Il
Executive Director
Alamo Area Council of Governments

Filed: February 3, 1992
For further information, please call: (512) 225-5201

¢ ¢ *

Children’s Trust Fund of Texas
Council

Correction of Error

The Children's Trust Fund of Texas Council submitted an
announcement of the availability of funds to establish
programs to prevent child abuse and neglect. The notice
was published in the January 3, 1992, Texas Register (17
TexReg 65). Due to a typographical error by the Texas
Register the phone number for Community of Caring in
Washington, DC was printed with an incorrect Area Code.
The phone number should read "(202) 393-1250".

¢ 6 ¢
Office of Consumer Credit
Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-
las and methods described in Texas Civil Statutes, Title
79. Articles 1.04, 1.05, 1.11, and 15.02, as amended
(Texas Civil Statutes, Articles 5069-1.04, 1.05, 1.11, and
15.02).

Commcrcial(z)

Effective Period Consumer (1)/Agricullural/

Types of Rate Ceilings (Dates are Inclusive) Commercial 2) thru $250,000 over $250,000
Indicated (Weekly) Ratc - Art. 1.04(a)(1) 02/03/92-02/09/92 18.00% 18.00%
Monthly Rate - Art. 1.04 (c)(3) 02/01/92-02/29/92 18.00% 18.00%

Meredit for personal, family or houschold use. (DcCredit for business, commercial, investment or other similar purpose. (3)For
vapable rale commercial transactions only.
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Issued in Austin, Texas, on January 27, 1992.

TRD-9201374 Al Endsley
Consumer Credit Commissioner

Filed: January 29, 1992
For further information, please call: (512) 479-1280

¢ ¢ ¢
General Land Office
Consultant Contract Award

Pursuant to Texas Civil Statutes, Article 6252-11¢c, the
General Land Office announces the award of a contract for
market research study to assess Texas residents’ attitudes,
perceptions, and awareness toward recycling in general
and toward purchasing recycled products in particular. The
contract is denominated GLO Contract Number 92-0128-
R.

The request for proposals to provide these services was
published in the November 19, 1991, issue of the Texas
Register (16 TexReg 6705).

The consultant is to develop a questionnaire based on a
given description of study requirements in consultation
with the General Land Office and to collect market data
from 1,200 telephone interviews with specified groups of
respondents.

The contract has been awarded to Andrew Martin, Ph.D.,
doing business as Opinions Unlimited, 8201 Southwest
34th Street, Amarillo, Texas 79121.

The amount of the contract is $23,999. The project will be
completed by April 6, 1992.

The consultant will submit a report of final disposition
which will contain a descriptive treatment of all relative
variables, supported by a graphic presentation of results
and conclusions drawn by the consultant.

Issued in Austin, Texas, on January 28, 1992.

TRD-9201420 Garry Mauro

Commissioner
General Land Office

Filed: January 30, 1992
For further information, please call: (512) 463-5394
¢ ¢ ¢
Texas Department of Health
Notice of Intent to Revoke a Certificate
of Registration

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 TAC §289.112), the Bureau of

Radiation Control (bureau), Texas Department of Health
(department), filed a complaint against the following regis-
trant: James W. Bailey, III, D.D.S., Tyler, R13957.

The department intends to revoke the certificate of regis-
tration; order the registrant to cease and desist use of
radiation machine(s); order the registrant to divest himself
of such equipment; and order the registrant to present
evidence satisfactory to the bureau that he has complied
with the orders and the provisions of the Health and Safety
Code, Chapter 401. If the fees are paid and the items in the
complaint are corrected within 30 days of the date of the
complaint, the department will not issue an order.

This notice affords the opportunity to the registrant for a
hearing to show cause why the certificate of registration
should not be revoked. A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complaint to be valid, Such written
request must be filed with David K. Lacker, Chief, Bureau
of Radidtion Control (Director, Radiation Control Pro-
gram), 1100 West 49th Street, Austin, Texas 78756-3189.
Should no request for a public hearing be timely filed, or
if the fees are not paid or the items in the complaint are
not corrected, the certificate of registration will be revoked
at the end of the 30-day period of notice. A copy of all
relevant material is available for public inspection at the
Bureau of Radiation Control, The Exchange Building,
8407 Wall Street, Austin, Monday-Friday, 8 a.m. to 5 p.m.
(except holidays).

Issued in Austin, Texas, on January 31, 1992.
TRD-9201544 Robert A. MacLean, M.D.

Deputy Commissioner
Texas Department of Health

Filed: January 31, 1992
For further information, please call: (512) 835-7000

¢ ¢ $

Texas Department of Housing and
Community Affairs

Notice of Public Hearing

The Texas Department of Housing and Community Affairs
(TDHCA) announces that a public hearing will be held to
receive comments on the proposed 1992 program year
state plan for the Texas Weatherized Assistance for Low-
Income Persons (WAFLIP) Program.

The public hearing will be held at 10 a.m. on Wednesday,
February 19, 1992, in Room 1-100, William B. Travis
Building, 1701 North Congress Avenue (part of the cen-
tralized capitol complex), Austin. At the hearing, TDHCA
representatives  will provide descriptions of the
Weatherization Assistance Program and the proposed use
of United States Department of Energy funds, the Low-
Income Home Energy Assistance Block Grant funds, and
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Petroleum Violation Escrow funds for the program year
which begins on April 1, 1992.

Local officials and citizens are encouraged to participate in
the hearing process. Written and oral comments received
will be used to finalize the Weatherization Assistance
Program State Plan and Application. Written comments
from those who cannot attend the hearing in person may
be provided by February 19, 1992, to Mr. Larry
Crumpton, Director of Community Affairs, Texas Depart-
ment of Housing and Community Affairs, 811 Barton
Springs Road, Austin, Texas 78704.

Copies of the proposed state plan will be available during
the second week in February. A copy may be requested by
calling Mr. J. Al Almaguer at (512) 474-2974 ext. 154 or
by writing Mr. Almaguer at the address given previously.

Issued in Austin, Texas, on January 28, 1992.

TRD-9201569 Larry Crumpton

Director of Community Affairs
Texas Department of Housing and
Community Affairs

Filed: February 3, 1992
For further information, please call: (512) 475-3802

¢ ¢ ¢
Texas Department of Human Services

Health and Human Services Commission
Pilot Project to Improve Client Access
to Services

Notice to communities, agencies, coalitions, and other
health and human service entities to submit information
for consideration as a pilot project. The Governor’s Office
invites communities, agencies, coalitions, and other health
and human service entities to submit information for con-
sideration as a pilot project to demonstrate improved client
access to services that will make existing service resources
available to consumers in a more convenient, non-
duplicative manner. These projects will be implemented as
directed in House Bill 7 (HB7), passed by the Texas
Legislature in the summer of 1991. Material contained in a
packet prepared by the HB7 Transition Team includes
requirements for responding to this invitation. Responses
to the packet will be evaluated on these requirements and
overall compatibility with the intent of HB7.

Background. Access is a critical issue in delivery of
health and human services. Persons in need of services and
those who provide services have identified problems and
barriers such as the inability to schedule office visits at
convenient hours, the necessity for clients to repeat infor-
mation to multiple agencies, and barriers to sharing infor-
mation between agencies. The impact of these and other
problems is that individuals and families needing services
frequently are not able to get what they need and experi-
ence significant frustration in trying to maneuver through
the service system. House Bill 7 seeks to address these
problems and provide assistance in reducing or eliminating
the impediments to services. This bill lays the foundation
for major revamping of the state's health and human
services delivery system by establishing a framework for
health and human service agencies to work together in a
more cohesive fashion. The bill aims to help people get
the services they need, eliminate the confusing patchwork
of programs and services in local communities, and stimu-
late broad planning at the state level by Health and Human

Services Commission (HHSC) agencies. The intent is to
focus services around the needs of individuals or families
rather than around separate agencies, programs, or funds.
The bill also intends to enhance the efficiency and effec-
tiveness of service delivery in the state through collabora-
tion and coordination of services. As a first step in accom-
plishing these tasks, the bill sets out certain requirements
for development and testing of a client access package to
be implemented as a demonstration project in at least three
pilot sites. One pilot is to be located in each of three
counties (one rural, one medium, and one metropolitan),
based on population. The pilot sites selected will work
with the HHSC to refine and test the impact of a client
access package. Sites selected as a result of this invitation
will meet the intent and specifications of HB7 and will be
instrumental in policy decisions to extend service delivery
improvements statewide.

Avallability of Funds. A primary objective of this effort
is to use existing funding and other resources in more
creative ways that will result in more effective client
access. Funds will not be available to expand or add
additional services. Funds may be available for planning,
initial collaboration, automation support, and other tools
necessary for implementation of the access package; how-
ever, specifics on dollar amounts are unavailable at this
time. Seed money has been identified, and potential fund-
ing sources have expressed interest in fostering and/or
evaluating collaborative initiatives. A multi-agency
workgroup has been charged with pursuing these options,
and with identifying and providing assistance in securing
additional resources. Commitment of actual funds will be
negotiated individually with selected project sites.

Proposal Scope. Proposed pilots are to address the follow-
ing parameters, which are defined in the packet: collabora-
tion; co-location; centralized client intake; agency worker
scheduling system; computer-based integrated eligibility
determination system; coordinated information and referral
system; provisions for addressing architectural, communi-
cation, programmatic, and transportation Barriers; and case
management,

To Request a Packet. To obtain a packet, contact House
Bill 7 Transition Team, Office of the Govemnor, Sam
Houston Building, Room 205, 201 East 14th Street,
Austin, Texas 78701, (512) 465-4718.

Closing Date. Proposals must be received by 5 p.m. on
March 5, 1992. Selection of pilot project sites will be
completed by April 1, 1992; and implementation will
began no later than September 1, 1992.

Proposal Evaluation. Each proposal will be evaluated on
the following components, which are defined in the pack-
et: current environment; proposed project-general, descrip-
tion; proposed project-project parameters; proposed
project-summary; and budget. The final selection of the
three pilot projects will be made by the Health and Human
Services Commissioner.

Issued in Austin, Texas, on February 3, 1992,

TRD-9101584 Nancy Murphy

Agency liaison, Policy and Document
Support
Texas Department of Human Services
Filed: February 3, 1992

For further information, please call: (§12) 450-3765
® ¢ ¢
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Request for Proposals

The Texas Department of Human Services (DHS), Protec-
tive Services for Families and Children Division, is re-
questing written proposals to fulfill certain requirements of
the United States Department of Health and Human Ser-
vices grant award entitle Project ENABLE: Education
Network for Adoption Building Lasting Environments.

Requirements. The development of an educational model
on post-adoption service needs which will improve profes-
sionals’ awareness, assessment, and treatment of special
needs children and adoptive families; depict the profile of
the adoptive child; describe the unique needs of adoptive
children, recount the dynamics of the adoption process;
and acknowledge that adoption is a lifelong process; and
provision of a one day training module to a minimum of
500 individuals statewide, consisting of public/private
adoption and mental health providers and other adoption
support personnel. The training is to be offered in each of
the ten DHS administrative regions.

Eligibility. Eligible offerors include public entities, private
agencies and organizations, and individuals possessing
expertise in child and family services with an emphasis on
child placing, adoption, and post adoption issues. Offerors
must have demonstrated success in development of educa-
tional models, accompanying curriculum, and the provi-
sion of training.

Contact Person. To receive bid packets and additional
information, please contact Susan Klickman W-415, Pro-
gram Specialist, Texas Department of Human Services,
701 West S51st Street, Austin, Texas 78751, (512)
450-3302.

Terms and Amount of Contract. The contract amount
will not exceed $71,500 for the first 12 month period. If
the department elects to renew the contract for a second 12
month period, the contract amount would not exceed $71,
500.

Closing Date. The closing date for receipt of proposals is
March 23, 1992.

Evaluation and Selection. Proposals will be evaluated
and selected base on bidder’s qualifications, quality of
proposal, and proposed budget.

Issued in Austin, Texas, on February 3, 1992,

TRD-9201585 Nancy Murphy

Agency liaison, Policy and Document

Support
Texas Department of Human Services

Filed: February 3, 1992
For further information, please call: (512) 450-3765

] ® ¢
Texas Department of Insurance

Notification Pursuant to the Texas
Insurance Code, Chapter 5, Subchapter
L

The Texas Department of Insurance hereby notifies all
insurers of the "rate change date," as required by the Texas
Insurance Code, Article 5.55, §1(5) regarding workers’
compensation insurance rates. As amended by House Bill
62 (72nd Texas Legislature 1991), Article 5.55 provides
that the "rate change date" means the later of March 1,
1992, or the 60th day after the date of issuance of the first

insurance policy by the Texas Workers' Compensation
Insurance Fund under Article 5.76-3 of the Texas Insur-
ance Code. The fund issued its first policy on January 1,
1992. The "rate change date,” the later of March 1, 1992
or the 60th day after January 1, 1992, is March 1, 1992,

This notification is made pursuant to the Texas Insurance
Code, Article 596, which exempts it from the require-
ments of the Administrative Procedure and Texas Register
Act.

Issued in Austin, Texas, on February 3, 1992.

TRD-9201568 Linda K. von Quintus-Dorn
Chief Clerk
Texas Department of Insurance

Filed: February 3, 1992
For further information, please call: (512) 463-6327

¢ ¢ ¢
Texas Parks and Wildlife Department
Notice of Public Hearing

Notice is hearby given that Seagull Natural Gas Company,
1001 Fannin, Suite 1777, Houston, Texas 77002, has
applied to the Texas Parks and Wildlife Department for an
easement to lay a natural gas and condensate pipeline
across the Peach Point Wildlife Management Area in
Brazoria County.

The executive director of the department has appointed a
hearing examiner to conduct a hearing as authorized by
Chapter 26, Texas Parks and Wildlife Code, as follows:
March 3, 1992, 10 a.m.,, Room A-200, Texas Parks and
Wildlife Department, Headquarters Building, 4200 Smith
School Road, Austin, Texas 78744,

The applicant may appear in person or by attorney to
present evidence supporting its application. This hearing
will be held under the authority of and in accordance with
Chapter 26 of the Texas Parks and Wildlife Code and the
Administrative Procedure and Texas Register Act, Texas
Civil Statutes, Article 6252-13a (Vernon Supplement
1992).

The record of the proceeding will include evidence and
testimony taken at the public hearing. Evidence or testi-
mony may be presented orally or in writing, subject to the
requirements of the Administrative Procedure and Texas
Register Act. The hearing may be continued from time to
time and place to place, if necessary, to develop all
relevant evidence bearing on the subject of the hearing.
The examiner retains the right to schedule or reschedule
hearings as necessary. Further information conceming the
basis of this proceeding, if available, may be obtained by
contacting John Foshee, Land Management Counsel,
Texas Parks and Wildlife Department, 4200 Smith School
Road, Austin, Texas 78744, telephone (512) 389-4806.

Information concerning any procedures of the hearing or
scheduling may be obtained by contacting the undersigned
at the Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744, telephone (512)
389-4867.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201531 Jennifer Mellett
Hearing Examiner
Texas Parks and Wildlife Department

Filed: January 31, 1992
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For further information, please call: (612) 389-4867

¢ L 4 L4
Public Utility Commission of Texas

Notices of Intent To File Pursuant To
PUC Substantive Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to PUC Substantive Rule 23.27 for approval of
customer-specific PLEXAR-Custom Service for Methodist
Hospital, Houston.

Tariff Title and Number. Application of Southwestern
Bell Telephone Company for approval of Plexar-Custom
Service for Methodist Hospital pursuant to PUC Substan-
tive Rule 23.27(k). Tariff Control Number 10907.

The Application. Southwestemn Bell Telephone Company
is requesting approval of Plexar-Custom Service for Meth-
odist Hospital. The geographic service market for this
specific service is the Houston area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Suite 400N, Austin, Texas
78757, or call the Public Utility Commission Public Infor-
mation Section at (512) 458-0256, or (512) 458-0221 for
teletypewriter for the deaf.

Issued in Austin, Texas, on January 29, 1992.

TRD-9201452 Mary Ross McDonald
Secretary of the Commission
Public Utility Commission of Texas

Filed: January 30, 1992
For further information, please, call: (512) 458-0100

¢ 4 ¢

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to PUC Substantive Rule 23.27 for approval of
customer-specific PLEXAR-Custom Service for General
Services Administration, Fort Worth.

Tariff Title and Number. Application of Southwestern
Bell Telephone Company for approval of Plexar-Custom
Service for General Services Administration pursuant to
PUC Substantive Rule 23.27(k). Tariff Control Number
10709.

The Application. Southwestern Bell Telephone Company
is requesting approval of Plexar-Custom Service for Gen-
eral Services Administration. The geographic service mar-
ket for this specific service is the Fort Worth area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Suite 400N, Austin, Texas
78757, or call the Public Utility Commission Public Infor-
mation Section at (512) 458-0256, or (512) 458-0221 for
teletypewriter for the deaf.

Issued in Austin, Texas, on January 30, 1992,

TRD-9201453 Mary Ross McDonald
Secretary of the Commission
Public Utility Commission of Texas

Filed: January 30, 1992
For further information, please call: (512) 458-0100
¢ L 2 ¢

'

Senate Interim Committee on Health
and Human Services

Public Meeting Notice

The Senate Interim Committee on Health and Human
Services will hold a work session in Austin on February 6,
1992, to discuss and adopt committee recommendations
pertaining to private psychiatric and substance abuse ser-
vices.

The work session will begin at 1:30 p.m. in Room 109 of
the John H. Reagan Building at 105 West 15th Street.
Visitor parking is available at 15th Street and Congress
Avenue. Although the committee does not plan to take any
testimony, the work session is an open meeting, and the
public is encouraged and welcomed to attend.

If you have any questions or need additional information,
please feel free to call the committee office at (512)
463-0360.

Issued in Austin, Texas, on January 29, 1992,

TRD-9201417 Sandra Bemal-Malone
Committee Cicrk
Senate Interim Committee on Health and
Human Services

Filed: January 29, 1992
For further information, please call: (5§12) 463-0360

-4 L4 ¢

The Texas A&M University System,
System Human Resources

Request for Proposal

In accordance with the Texas Insurance Code, Article
3.50-3, as amended, the Texas A&M University System
(TAMUS) announces a request for proposals (RFP) to
implement and administer a fully-insured self-administered
group health/dental plan, to include point-of-service pre-
ferred provider organization networks throughout the state.
Such proposals will relate to the administration of the
group health coverage for the A&M System during the six
fiscal years 1993-1998, beginning September 1, 1992.
Proposals should include, but not be limited to, schedules
of benefits to be provided for in-area (in-network and out-
of-network) and out-of-area, guaranteed rates, descriptions
of network service areas, provider lists, provider contrac-
tual arrangements, provider credentialing, and financial
and incentive arrangements.

Firms wishing to respond to this request must have supe-
rior recognized expertise and specialized in administering
fully-insured, experienced-rated group health/dental plans
and preferred provider organization (PPO) networks.

The RFP instructions which detail information regarding
the project are available upon request from the Texas
A&M University System.

The deadline for receipt of proposals in response to this
request will be 4 p. m., March 13, 1992,

TAMUS reserves the right to accept or reject any propos-
als submitted. TAMUS is under no .agal requirement to
execute a resulting contract on the basis of this advertise-
ment.

TAMUS intends to use responses as a basis for further
negotiations of specific project details. TAMUS will base

¢ In Addition February 7, 1992
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its choice on cost, demonstrated competence, superior
qualifications, and evidence of conformance with the RFP
criteria. TAMUS shall not designate and will not pay
commissions to an agent of record or a commissioned
representative.

This RPP does not commit TAMUS to pay any costs
incurred prior to execution of a contract. Issuance of this
material in no way obligates TAMUS to award a contract
or to pay any cost incurred in the preparation of a re-
sponse. TAMUS specifically reserves the right to vary all
provisions set forth at any time prior to execution of a
contract where TAMUS deems it to be in its best interest.

To obtain copies of the RPF instructions, please submit a
written request to Mr. Steven W. Hassel, The Texas A&M
University System, System Human Resources, 1005 East
University Drive, College Station, Texas 77840, FAX:
(409) 845-5281. For questions or further information re-
garding this notice, contact Mr. Steven W. Hassel, Assis-
tant Executive Director of Human Resources, at (409)
845-5282.

Issued in College Station, Texas, on January 28, 1992.

TRD-9201441 Patricia L. Couger

Executive Director, System Human
Resources
The Texas A&M University System

Filed:January 30, 1932
For further information, please call: (409) 845-2026

© ¢ L}
Texas Water Commission
Enforcement Orders

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
ing information is submitted.

An enforcement order was issued to City of Bridgeport
(Permit 10389-02) on January 15, 1992, assessing $9,000
in administrative penalties with $2,000 deferred and
foregoned pending compliance. Stipulated penalties were
also imposed.

Information conceming any aspect of this order may be ‘

obtained by contacting Jennifer Smith, Staff Attomey,
Texas Water Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 463-8069.

Issued in Austin, Texas, on January 24, 1992.

TRD-9201428 Laurie J. Lancaster

Notices Coordinator
Texas Water Commission

Filed: January 30, 1992
For further information, please call: (512) 463-7898.

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
ing information is submitted.

An enforcement order was issued to City of Venus (Permit
10883-01) on January 15, 1992, assessing $8,800 in ad-
ministrative penalties. Stipulated penalties were also im-

posed.

Information concerning any aspect of this order may be
obtained by contacting Robert Martinez, Staff Attorney,
Texas Water Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 463-8069.

Issued in Austin, Texas, on January 24, 1992.

TRD-9201429 Laurie J. Lancaster

Notices Coordinator
Texas Water Commission

Filed: January 30, 1992
For further information, please call: (512) 463-7898.

Pursuant to the Texas Water Code, which states that if the
" commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the follow-
ing information is submitted.

An enforcement order was issued to Dikes, Irene (Permit
03085) on January 15, 1992, assessing $12,920 in admin-
istrative penalties with $4,920 deferred and possibly
waived pending compliance. Stipulated penalties were also
imposed.

Information concerning any aspect of this order may be
obtained by contacting Robert Martinez, Staff Attorney,
Texas Water Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 463-8069.

Issued in Austin, Texas, on January 24, 1992.

TRD-5201430 Laurle J. Lancaster

Notices Coordinator
Texas Water Commission

Filed: January 30, 1292
For further information, please call: (512) 463-7898.

¢ ¢ ¢

Texas Workers’ Compensation
Research Center

Goals

The Texas Workers’ Compensation Research Center pro-
poses the following seven goals for its work during the
next six years. The goals will be submitted to the Legisla-
tive Budget Board and the Goveror’s Office for further
consideration.

The first goal shall be to undertake research and report to
the Texas Legislature regarding: the delivery of benefits;
workers’ compensation litigation and controversy; insur-
ance rates and ratemaking procedures; the rehabilitation
and reemployment of injured workers; workplace health
and safety issues; quality and cost of medical benefits;
drugs in the workplace, giving priority to public and
private establishments in which drug abuse could have dire
consequences to the public, and including a survey de-
signed to identify future needs and curmrent efforts of
private and public employers to counter-attack drug abuse
and its effects in the workplace; and other matters relevant
to the cost, quality, and operational effectiveness of the
workers’ compensation system.

The second goal shall be to serve as a center for data
collection and coordination for information regarding
workers’ compensation.

The third goal shall be to be a credible resource on
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workers' compensation issues.

The fourth goal shall be to carmry out the specific mandates
of the 71st Texas Legislature by January 1, 1993, specifi-
cally to conduct studies relating to: the feasibility and
effectiveness of vocational rehabilitation programs; the
effectiveness of insurance deductibles; the effectiveness of
arbitration as a method of dispute resolution; the cost-
effectiveness of providing mandatory workers’ compensa-
tion through a statc-administered, employer-financed
workers’ compensation self-insurance program modeled
on the current Texas Unemployment Insurance Trust Fund
and Act but taxed on 100% of payroll; and the feasibility
and effectiveness of alternative models for a state workers’
compensation insurance fund.

The fifth gdal shall be to operate the Center in an efficient
and effective manner.

The sixth goal shall be to fully respond to the Texas
Legislature, governmental entities, and citizens in a timely
fashion regarding workers® compensation issues.

The seventh goal shall be to conduct quarterly board
meetings.

Comments on the proposed goals may be submitted to
June Karp, Legislative Oversight Committee, P.O. Box
12068, Austin, Texas, 78711. Comments must be received
by February 24, 1992,

Issued in Austin, Texas, on January 31, 1992,

TRD-9201552 June L. Karp

Director

Legislative Oversight Committee on
Workers' Compensation for the Texas
Workers' Compensation Rasearch
Center

Filed: January 31, 1992
For further information, please call: (612) 475-4991

) ¢ L
Mission Statement

The Texas Workers’ Compensation Research Center pro-
poses the following mission statement to be presented to
the Legislative Budget Board and the Governor's Office.
The mission statement shall read: To conduct and coordi-
nate factual, fair, and unbiased research and produce pro-
fessional studies regarding the workers’ compensation sys-
tem.

Comments on the proposed mission statement may be
submitted to June Karp, Legislative Oversight Committee,
P.O. Box 12068, Austin, Texas, 78711. Comments must
be received by February 24, 1992.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201555 June L. Karp

Director

Legislative Oversight Committee on
Workers' Compensation For the Texas

Workers' Compensation Center
Filed: January 31, 1992
For further information, please call: (512) 475-4991

¢ 'y ¢

Performance Measures

The Texas Workers’ Compensation Research Center pro-
poses the following performance measures for consider-
ation by the Legislative Budget Board and the Govemor’s
Office.

The performance measures to be evaluated shall be: num-
ber of reports generated; number of responses to inquiries
from legislators, citizens, and governmental officials; num-
ber of board meetings; number of staff meetings with other
entities.

Comments on the proposed performance measures may be
submitted to June L. Karp, Legislative Oversight Commit-
tee, P.O. Box 12068, Austin, Texas, 78711. Comments
must be received by February 24, 1992.

Issued in Austin, Texas, on January 31, 1992.

TRD-9201553 June L. Karp

Director

Legislative Oversight Committee on
Workers' Compensation For the Texas
Workers' Compensation Center

Filed: January 31, 1992
For further information, please call: (512) 475-4991

¢ ® ¢
Research Agenda

The Texas Workers’ Compensation Research Center pro-
poses the following research agenda to be completed in
1992.

The Texas Workers’ Compensation Research Center shall
conduct studies, in the context of the Texas Workers®
Compensation system, relating to the feasibility and effec-
tiveness of vocational rehabilitation programs; the effec-
tiveness of insurance deductibles; the effectiveness of arbi-
tration as a method of dispute resolution; the cost-
effectiveness of providing mandatory workers’ compensa-
tion through a state-administered, employer-financed
workers’ compensation self-insurance program modeled
on the current Texas Unemployment Insurance Trust Fund
an Act but taxed on 100% of payroll; and the feasibility
and effectiveness of altemative models for a state workers’
compensation insurance fund.

Comments on the proposed research agenda may be sub-
mitted to June Karp, Legislative Oversight Committee,
P.O. Box 12068, Austin, Texas 78711. The board will
hold a public hearing to receive public comment, if a
hearing is requested.

The publication of the research agenda brings the Research
Center into compliance with its statutory requirement
found in Texas Civil Statutes, Article 8308-11.03.

Issued in Austin, Texas on January 31, 1992,

TRD-9201526 June L. Karp

Director

Legislative Oversight Committee on
Workers' Compansation For the Texas

Workers' Compensation Center
Filed: January 31, 1992
For further information, please call: (512) 475-4991
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¢ In Addition February 7, 1992

17 TexReg 1146



1992 Publication Schedule for the Texas Register

Listed below are the deadiine dates for the January-December 1992 issues of the Texas Register. Because of printing schedules, material received
after the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register are
Wednesday and Thursday of the week preceding publication, and deadlines for a Friday edition are Monday and Tuesday of the week of
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that the deadlines have been moved because of state holidays.
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Wednesday, June 3

Thursday, June 4

44 Friday, June 12

Monday, June 8

Tuesday, June 9

45 Tuesday, June 16

Wednesday, June 10

Thursday, June 11

46 Friday, June 19

Monday, June 15

Tuesday, June 16

47 Tuesday, June 23

Wednesday, June 17

Thursday, June 18

48 Friday, June 26

Monday, June 22

Tuesday, June 23

49 Tuesday, June 30

Wednesday, June 24

Thursday, June 25

50 Friday, July 3

Monday, June 29

Tuesday, June 30

51 Tuesday, July 7

Wednesday, July 1

Thursday, July 2

52 Friday, July 10 Monday, July 6 Tuesday, July 7
Tuesday, July 14 SECOND QUARTERLY
INDEX

53 Friday, July 17

Monday, July 13

Tuesday, July 14

54 Tuesday, Juiy 21

Wednesday, July 15

Thursday, July 16

55 Friday, July 24

Monday, July 20

Tuesday, July 21

56 Tuesday, July 28

Wednesday, July 22

Thursday, July 23

57 Friday, July 31

Monday, July 27

Tuesday, July 28

58 Tuesday, August 4

Wednesday, July 29

Thursday, July 30

59 Friday, August 7

Monday, August 3

Tuesday, August 4

60 Tuesday, August 11

Wednesday, August 5

Thursday, August 6

61 Friday, August 14

Monday, August 10

Tuesday, August 11

62 Tuesday, August 18

Wednesday, August 12

Thursday, August 13

63 Friday, August 21

Monday, August 17

Tuesday, August 18

64 Tuesday, August 25

Wednesday, August 19

Thursday, August 20

65 Fnday, August 28

Monday, August 24

Tuesday, August 25

66 Tuesday, September 1

Wednesday, August 26

Thursday, August 27

67 Friday, September 4

Monday, August 31

Tuesday, September 1

68 Tuesday, September 8

Wednesday, September 2

Thursday, September 3

69 *Friday, September 11

Friday, September 4

Tuesday, September 8
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Wednesday, September 9

Thursday, September 10

71 Friday, September 18

Monday, September 14

Tuesday, Septernber 15

72 Tuesday, September 22

Wednesday, September 16

Thursday, September 17

73 Friday, September 25

Monday, September 21

Tuesday, September 22

74 Tuesday, September 29

Wednesday, September 23

Thursday, September 24

75 Friday, October 2

Monday, September 28

Tuesday, September 29

76 Tuesday, October 6

Wednesday, September 30

Thursday, October 1

77 Fnday, October 9

Monday, October 5

Tuesday, October 6

Tuesday, October 13

THIRD QUARTERLY INDEX

78 Friday, October 16

Monday, October 12

Tuesday, October 13

79 Tuesday, October 20

Wednesday, October 14

Thursday, October 15

80 Friday, October 23

Monday, October 19

Tuesday, October 20

81 Tuesday, October 27

Wednesday, October 21

Thursday, October 22

_ 82 Friday, October 30

Monday, October 26

Tuesday, October 27

83 Tuesday, November 3

Wednesday, October 28

Thursday, October 29

Friday, November 6

NO ISSUE PUBLISHED

84 Tuesday, November 10

Wednesday, November 4

Thursday, November 5

85 Friday, November 13

Monday, November 9

Tuesday, November 10

*86 Tuesday, November 17

Tuesday, November 10

Thursday, November 12

87 Friday, November 20

Monday, November 16

Tuesday, November 17

88 Tuesday, November 24

Wednesday, November 18

Thursday, November 19

89 Friday, November 27

Monday, November 23

Tuesday, November 24

Tuesday, December 1

NO ISSUE PUBLISHED

90 Friday, December 4

Monday, November 30

Tuesday, December 1

91 Tuesday, December 8

Wednesday, December 2

Thursday, December 3

92 Friday, December 11

Monday, December 7

Tuesday, December 8

93 Tuesday, December 15

Wednesday, December 9

Thursday, December 10

94 Friday, December 18

Monday, December 14

Tuesday, December 15

95 Tuesday, December 22

Wednesday, December 16

Thursday, December 17

96 Friday, December 25

Monday, December 21

Tuesday, December 22

Tuesday, December 29

NO ISSUE PUBLISHED

1 (1993) Friday, January 1

Monday, December 28

Tuesday, December 29
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