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Attorney General

Description of Attorney General submisslons. Under provisions set out in the Texas Constitution, the Texas
Govemment Code, Title 4, §402.042 and numerous statutes, the attorney general is authorized to write advisory
opinions for state and local officials. These advisory opinions are requested by agencies or officials when they are
confronted with unique or unusually difficult legal questions. The attorney general also determines, under authority of
the Texas Open Records Act, whether information requested for release from governmental agéncies maybe held
from public disclosure. Requests for opinions, opinions, .and open record decisions are summarized for publication in
the Texas Register. The Attomey General responds to many requests for opinions and open records decisions with
letter opinions. A letter opinion has the same force and effect as a formal Attormey General Opinion, and represents
the opinion of the Attorney General unless and until it is modified or overruled by -a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record.

Letter Opinions

L0-92-34 (RQ-213). Request from Rita
Horwitz, Executive Director; State Pension
Review Board, Austin, concerning question
concerning where the board of trustees of
the Austin Employees Retirement System
should post notice of its meetings.

Summary of Opinion. The board of trust-
ees of the City of Austin Employees Retire-
ment System is an "agency of the city"
under §1(c) of Texas Civil Statutes, Article
6252-17, the Open Meetings Act, and, as
such, should post notice of its meetings "on
a bulletin board to be located at a place
convenient to the public in the city hall,"
pursuant to §3A(c).

TRD-9213167

L0-92-35 (RQ-240). Request from James
M. Kuboviak, Brazos County Attomey,
County Courthouse, Bryan, conceming
whether a justice of the peace may be an
unpaid deputy sheriff or deputy constable.

Summary of Opinion. The common-law
doctrine of incompatibility prohibits an in-
dividual from simultaneously holding the
positions of justice of the peace and deputy
constable in the same precinct. However,
there is no bar to a justice of the peace
serving as deputy constable in a different
precinct, whether within or without his
home county. Likewise, a justice of the
peace may hold the position of deputy sher-
iff in a county other than the county he
serves as justice of the peace.

TRD-9213166

LO-92-36 (RQ-17053). Request from
Gonzalo Barrieatos, Chairman, Nomina-
tions Committee, Texas State Senate,
Austin, concerning whether Article XVI,
§40 of the Texas Constitution precludes a
person from simultaneously holding the po-
sition of police officer for two “different
cities and related questions.

Summary of Opinion. Article XVI, §40 of
the Texas Constitution, prevents one person
from simultaneously holding the position of
assistant police chief for the city of Houston
and police chief for the city of Austin. An

individual may, however, under the facts
presented, act as a "consultant” for the city
of Austin without thereby vacating the
Houston position, so long as the individual
is not a "peace officer” in the city of Austin.
A person may prospectively accept a second
office without thereby vacating the first, so
long as the terms of the offer and accep-
tance specify a future "effective date, "

TRD-9213165

L0-92-37 (RQ-15534). Request from He-
len L. Campbell, Commissioner, Office of
Fire Fighters’, Pension Commissioner,
Austin, concerning whether the board of
trustees of a fire fighters’ relief and retire-
ment fund organized under Texas Civil
Statutes, Article 6243e, may delegate all of
its authority over investments to investment
managers.

Summary of Opinion. The board of trust-
ees of a fire fighters' relief and retirement
fund organized under Texas Civil Statutes,
Article 6243e, is not empowered to delegate
its entire discretionary authority over invest-
ment decisions to an investment manager.

TRD-9213164

L0-92-38 (RQ-16593). Request from Joe
Darnall, General Counsel, Texas Alcoholic
Beverage Commission, Austin, concerning
whether the proposed reorganization of the
Alcoholic Beverage Commission comports
with provisions of the Bingo Enabling Act.

Summary of Opinion, Based on the infor-
mation provided, the proposed reorganiza-
tion of the operating structure of the Texas
Alcoholic Beverage Commission is at least
in substantial compliance with the provi-
sions of the Bingo Enabling Act.

TRD-9213163

L0-92-39 (RQ-349). Request from Patricia
S. Tweedy, MP.A,, Executive Director,
Texas State Board of Examiners of Psychol-
ogists, Austin, concerning whether privi-
leged information relevant to the parent-
child relationship that a psychologist gained
during a voluntary psychological evaluation
of a person involved in, or associated with,
court proceedings involving the parent-child
relationship are excepted from disclosure

under Texas Rule of Civil Evidence,
§510(d)(6).

Summary of Opinion. Pursuant to Texas
Rule of Civil Evidence, §510(d)(6), a li-
censed psychologist may disclose privileged
information if the information is relevant in
any suit affecting the parent-child relation-
ship. The Opinion Committee will not issue
an opinion that effectively overrules a judi-
cial decision.

TRD-9213162

LO-92-40 (RQ-308). Request from R.
Smith, M.D., Commissioner, Texas Depart-
ment of Health, Austin, concerning whether
the Department of Health or a county clerk
has the authority to rescind a marriage li-
cense.

Summary of Opinion. Neither the Depart-
ment of Health nor a county cletk has the
power to rescind or cancel an application
for a marriage license, or a license itself, at
the request of an affiant who asserts, inter
alia, that he is not subject to the Family
Code. Any residing in any county of Texas
is subject to the laws of Texas, including
the Family Code.

TRD-9213158

L0-92-41 (RQ-327). Request from Ray
Farabee, Vice Chancellor and General
Counsel, The University of Texas System,
Austin, concerning whether the board of
regents of the University of Texas System
has the legal authority to provide prepaid
legal services coverage to its employees as
part of the university’s cafeteria plan.

Summary of Opinion. Under the Insurance
Code, Article 3.50-3, The University of
Texas System may include in its cafeteria
plan prepaid legal services coverage so long
as federal law permits the inclusion of the
prepaid legal services coverage in a
cafeteria plan. Whether federal law permits
the inclusion of prepaid legal services cov-
erage in a cafeteria plan is a question in-
volving the resolution of issues of federal
law, a task that is beyond the purview of
this committee. The university’s inclusion
of prepaid legal services coverage in the
employee benefit package does not violate,
the Texas Constitution, Article ITI, §51 if
the university decides in the first instance

¢ Attorney General  October 6, 1992
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that such an expenditure serves a "public
purpose.”

TRD-9213157

LO-92-42 (RQ-314). Request from
Ernestine V. Glossbrenner, Chair, Commit-
tee on Public Education, Texas House of
Representatives,  Austin,  concerning
whether the Bducation Code, §4.03(d), su-
persedes the rules the Structural Pest Con-
trol Board promulgated (22 TAC Chapters
593, 595) pursuant to House Bill 853, Acts
1991, 72nd Legislative Chapter 771, §6,
which amended the Texas Structural Pest
Control Act, Texas Civil statutes, Article
135b-6.

TRD-9213156

L0-92-43 (RQ-15752). Request from Riley
J. Simpson, President, Board of Trustees,
Central Texas College, Killeen, concerning
whether the hiring of an employee by Cen-
tral Texas College while the employee’s
uncle serves on the college board of trustees
violates Texas Civil Statutes, Article 5996a;
whether re-election of board member cures
original nepotism violation.

Summary of Opinion. The hiring of an
employee by Central Texas College while
the employee’s uncle serves on the col-
lege's board of trustees violates Texas Civil
Statutes, Article 5996a, the Texas nepotism
statute. The re-election of the uncle to the
board of trustees does not cure the original
violation.

TRD-9213155

L0O-92-44 (RQ-13). Request from Frank
Madden, County Auditor, Cherokee County
Courthouse, Rusk, concerning responsibility
of the commissioners court with respect to
district court order decreeing pay increases
for district court personnel.

Summary of Opinion. District judges, act-
ing without commissioners court approval,
establish the salaries of the county auditor,
the auditor’s assistants, and court reporters.
The commissioners court must approve sal-
aries for court coordinators and secretaries,
and therefore has no duty to order the salary
increases for those positions in accordance
with a district court administrative order.

TRD-9213154

L0O-92-45 (RQ-16646). Request from
Layton Black, Chairman, Committee on
Government Organization, Texas House of
Representatives, Austin, concerning appli-
cation of the term "grave" in Penal Code,
§31.03(e)(4)(B).

Summary of Opinion. The term "grave" as
used in Penal Code, §31. 03(e}(4)(B),
means an excavation for burial of a body.
The term is not limited by definition in the
Penal Code and applies to any grave, re-
gardless of ethnicity, antiquity, or markings.

TRD-9213153

L0O-92-46 (RQ-242). Request from Cather-
ine A, Ghiglieri, Commissioner, Texas De-
partment of Banking, Austin, concerning
whether a member of the Finance Commis-
sion appointed under Texas Civil Statutes,
Article 342-104(4) may continue in office if
he becomes a banking executive but has
less than five years experience.

TRD-9213152

Summary of Opinion. Part 4 of Texas
Civil Statutes, Article 342-104, provides
that certain members of the Finance Com-
mission may not be bank executives. Part 1
of Article 342-104, Texas Civil Statutes,
provides that "a banking executive is a per-
son who has had five years or more execu-
tive experience...in a Federal or State bank,"
but that definition does not define "banking
executive” for purposes of Part 4 of Texas
Civil Statutes, Article 342-104. Accord-
ingly, part 4 prohibits the appointment to
the Finance Commission of any person who
is 2 banking executive, even if that person
has fewer than five years experience in that
capacity. A member of the Finance Com-
mission appointed under Part 4 of Article
342-104 will become disqualified for this
office and be subject to removal if he be-
comes a banking executive during his term
of office.

L0-92-47 (RQ-229). Request from Wayne
Blevins, EdD, Executive Secretary,
Teacher Retirement System of Texas,
Austin, concerning whether the Board of
Trustees of the Teacher Retirement System
of Texas may contract with an employee to
provide incentive pay in addition to a regu-
lar salary.

Summary of Opinion. The Board of Trust-
ees of the Teacher Retirement System of
Texas may contract with an employee to
provide incentive pay in addition to a regu-
lar salary without violating Article III, §44
of the Texas Constitution, so long as the
contract pre-dates the services being com-
pensated.

TRD-9213151

LO-92-48 (RQ-15641). Request from
Bruce Isaacks, Criminal District Attorney,
Denton County, Denton, concerning
whether employees of the sheriff’s depart-
ment are included in the county civil service
system under the Local Government Code,
Chapter 158, Subchapter A.

Summary of Opinion. Bligibility for inclu-
sion in a county civil service system created
pursuant to the Local Government Code,
Chapter 158, Subchapter A, depends upon
whether the person occupying the position
in question is an "employee” as defined in
section §158.001(2). An examination of the
specific statute, if any, authorizing the fill-
ing of the position in question is required in
order to determine whether the legislature

intended to exclude the employee from the
county civil service system.

TRD-9213150

LO-92-49 (RQ-391). Request from Roman
Martinez, Chairman, Committee on Labor
and Employment Relations, Austin, con-
cerning whether the Port of Houston Au-
thority of Harris County may purchase real
property and facilities, thereby removing
the property from the tax base and related
question.

Summary of Cpinion. As long as the Port
of Houston Authority of Harris County de-
sires to purchase property that will be inci-
dental to or useful in the operation or devel-
opment of the authority’s ports and
waterways or to aid navigation and
navigation-related commerce, the applicable
statutes authorize the authority to purchase
the property. The fact that the authority’s
purchase will take the property out of v
tax base is irrelevant. The question of
whether the authority may use tax supported
funds to purchase the property involves the
resolution of fact issues, a task this commit-
tee cannot perform.

TRD-9213149

LO-92-50 (RQ-17039). Request from Roy
W. Wiesner, Waller County Auditor,
Hempstead, concerning authority of a
county auditor to prescnbe accountmg pro-
cedures and computerize accounting sys-
tems for elected or appointed officials.

Summary of Opinion. A county auditor in
a county with a population of less than
25,000 may prescribe accounting proce-
dures for elected or appointed county offi-
cials and may prescribe a computerized ac-
counting  system, provided  such
requirements are not inconsistent with law
or a rule adopted by the Comptroller of
Public Accounts pursuant to the Local Gov-
emment Code, §112.003, and the auditor
does not dictate which equipment shall be
used by county officials.

TRD-9213147

LO-92-51 (RQ-17155). Request from Bill
Sims, Chairman, Natural Resources Com-
mittee, Texas State Senate, Austin, concern-
ing whether the City of Kerrville may ex-
pend municipal hotel tax funds for
improvements to a visitor information cen-
ter,

Summary of Opinion. A city may expend
municipal hotel tax funds for the improve-
ment of a visitors information center. The
city must insure that the expenditure fulfills
one or more of the specific purposes autho-
rized by Tax Code, §351.101. Tax Code,
§351.103 governs the allocation of tax re-
ceipts.

TRD-9213148

¢ ¢ ¢
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Open Records Decisions

ORD-600 (RQ-103). Request from J. Kirk
Brown, General Counsel, Texas Department
of Criminal Justice, Institutional Division,
Huntsville, concerning availability under
Open Records Act of personnel records of
employees of the Texas Department of
Criminal Justice.

Summary of Decision. The Institutional
Division of the Texas Department of Crimi-
nal Justice receive requests under the Texas
Open Records Act, Texas Civil Statutes,
Article 6252-17a, for information in the
personnel files of certain employees. Sev-
eral categories of information were found to
be excepted from public disclosure.

The Open Records Act, §3(a)(17)(B),
adopted by House Bill 729 of the 72nd
Legislative Session and effective May 8,
1991, excepts from disclosure the home ad-
dresses, home telephone number, or social
security numbers of employees of the Texas
Department of Criminal Justice. It also ex-
cepts the home or employment address or
telephone numbers or the names or social
security numbers of family members of em-
ployees of the department. This information
is excepted from disclosure wherever it ap-
pears in the personnel files.

The result of a personality test given by the
Department of Criminal Justice to an em-
ployee is excepted from public disclosure
by a constitutional right of privacy. The
score on an intelligence test given to an
2mployee is excepted from public disclo-
sure by a common-law right of privacy.

Information about on-the-job injuries in
medical records created by or under the
supervision of & physician or maintained by
a physician is excepted from public disclo-
sure by Texas Civil Statutes, Article 4495b,
§5.08(b). Whether or not a report by the
injured person or a witness to the accident
contain private information depends on the
nature of the injury and other facts included
in the report.

The W4 forms completed by employees
are excepted from disclosure by Title 26,
§6103(a), of the United States Code.

TexFlex forms, showing the employee’s de-
cision about participation in this benefit
program, concern a private financial deci-
sion to allocate compensation to optional
benefits provided by a third party; thus
these forms are excepted from public dis-
closure by a common-law right of privacy.
Forms authorizing the direct deposit of
them employee’s paycheck also document a
private decision as to allocation of compen-
sation to a third party and are excepted from
disclosure.

Authorizations for social security leveling

clude facts about the employee’s receipt
E} compensation from the state as his em-
ployer and are not excepted from disclosure

by a right of privacy.

The employee’s participation in the group
insurance program is in part a transaction
with the state. Information on his applica-
tion form relevant to his enrollment for
basic and dependent health coverage offered
pursuant to Article 3.50-2 of the Insurance
Code is not excepted from disclosure by a
common-law right of privacy. Certain infor-
mation on the form is excepted from disclo-
sure by the Open Records  Act,
§3(a)(17)(B). The remaining information on
optional coverages, dependent information,
and designation of a beneficiary of his life
insurance is excepted from disclosure by a
right of privacy.

Employee Services Option forms, which of-
fer the employee laundry services and bar-
ber shop services at prison facilities in ex-
change for a small fee, relate to a
transaction between the employee and the
governmental body and are therefore not
excepted from disclosure by a right of pri-
vacy.

Information in personnel evaluation forms
that consists of opinion, advice, and recom-
mendation used in the decisional process
within the agency is excepted from disclo-
sure by the Open Records Act, §3(a)(11).

TRD-9213139

ORD-601 (RQ-2168). Request from Nor-
man J, Gordon, Attorney At Law, Diamond,
Rash, Leslie, Smith and Samaniego, El
Paso, concerning whether the El Paso Hous-
ing Finance Corporation is a governmental
body under the Texas Open Records Act.

Summary of Decision. The El Paso Fi-
nance Corporation is a governmental body
under the Texas Open Records Act,
§2(1)(G).

TRD-9213140

ORD-602 (RQ-228). Request from Laura
Peterson House, Locke Purnell Rain
Harrell, Dallas, concerning whether the
Dallas Museum of Art is a "governmental
body" under the Texas Civil Statutes, Arti-
cle 6252-17a, §2(1) (G), of the Texas Open
Records Act, and related questions.

Summary of Decision. The Dallas Museum
of Art is a "governmental body" within the
meaning of the Texas Open Records Act
only to the extent that it receives support
from the City of Dallas and the State of
Texas. Thus, only documents relating to
those sections of the museum that are sup-
ported by the city or state are public docu-
ments subject to the Open Records Act.
Documents related to areas of the DMA that
are not supported with public funds are not
subject to the Open Records Act.

TRD-9213141

ORD-603 (RQ-91). Request from Robert
A, MacLean, M.D., Acting Commissioner,
Texas Department of Health, Austin, con-
cerning whether an individual has a right

under the Open Records Act, §3B, to in-
spect ‘information about himself in the re~
cords of & Department of Health investiga-
tion of a complaint against a home health
services agency.

Summary of Decision. The Open Records
Act, §3B, does not affect the availability of
information developed in a Department of
Health investigation of complaints about a
home health agency under Health and
Safety Code, §142.009. Such information is
confidential under Health and Safety Code,
§142.009(d) and excepted from public dis-
closure under Open Records Act, §3(a)(1).

TRD-9213142

ORD-604 (RQ-192). Request from Karen
Johnson, Bxecutive Director, State Bar of
Texas, Austin, concerning the list of regis-
trants for Professional Development Pro-
grams.

Summary of Decision. A list of registrants
for legal education programs of the State
Bar of Texas may not be withheld from
disclosure under the Open Records Act,
Texas Civil Statutes, Article 6252-17a,
§3(a)(4).

TRD-9213143

ORD-605 (RQ-366). Request from Jack
Skeen, Jr., Criminal District Attorney,
Smith County Courthouse, Tyler, concern-
ing whether the Open Meetings Act, §2(g),
excepts from required disclosure under the
Open Records Act the names of applicants
for public employment discussed by the
governmental body in an executive session.

Summary of Decision. The Open Meetings
Act, §2(g), is not an exception to the Open
Records Act, and it does not authorize a
governmental body to withhold its records
of the names of applicants for public em-
ployment who ‘were discussed in an execu-
tive session.

TRD-9213144

ORD-606 (RQ-376). Request from Trudi
Dill, Deputy City Attorney, City of Temple,
Temple, concerning whether information
held to be protected from disclosure under
the Texas Open Records Act may be re-
typed, with ellipses or asterisks indicating
omitted information, as opposed to merely
excised from existing documents,

Summary of Decision. The Open Records
Act, Texas Civil Statutes, Article 6252-17a,
requires a governmental body to release to a
requestor a copy of the actual requested
record, with any confidential or
nondisclosable information excised. Unless
the parties agree otherwise, the act does not
permit a governmental body to provide a
requestor with a newly generated document
on which only the disclosable information
has been consolidated and retyped.

TRD-9213145
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ORD-607 (RQ-389). Request from Earl
Bracken, Jr., Waco City Attorney, Waco,
concerning whether the subject of an HIV
antibody test has a right to a copy of a
laboratory report issued under a fictitious
name.

Summary of Decision. A laboratory report
of the result of a test for HIV antibodies
administered under the authority of a physi-
cian is made confidential by the Medical
Practice Act, Texas Civil Statutes, Article
4495b, §5.08(b). A patient may obtain cop-
ies of his or her records in accordance with
the provisions of subsections (j) and (k) of
§5.08.

TRD-9213146

¢ ¢ ¢
Opinions

DM-143 (RQ-309). Request from Lionel R.
Meno, Commissioner of Education, Texas
Education Agency, Austin, concerning
whether the Proprietary School Tuition Pro-
tection Fund as created by the Texas Educa-
tion Code, §32. 91, manifests sufficient
characteristics of a trust to require interest
from the fund to be credited to the Tuition
Protection Fund rather than the General
Revenue Fund.

Summary of Opinion. The Proprietary
School Tuition Protection Fund, created
pursuant to the Education Code, §32.91, is
not a trust fund. Consequently, interest that
accrues on the fund must be credited to the
general revenue fund pursuant to the Gov-
emment Code, §404.071(a).

TRD-9213115

DM-144 (RQ-97). Request from John Hall,
Chairman, Texas Water Commission,
Austin, concerning whether a Water Com-
mission hearings examiner in a contested
case about issuance of a hazardous waste
permit may communicate ex parte with the
employees of the commission.

Summary of Opinion. The Health and
Safety Code, §361.0831 prohibits a hear-
ings examiner in a contested case involving
a hazardous waste permit from communi-
cating ex parte with any employee of the
commission. This provision does not permit
ex parte communications between hearings
examiners and employees of the agency
who have not participated in any hearing of
the case for the purpose of utilizing their
special skills or knowledge, or communica-
tions of hearings examiners with supervis-
ing attorneys within the Office of Hearings
Examiners. Section 361. 0831 also prohibits
direct and indirect communications between
the hearings examiner and the commission-
ers or the general counsel. If the supervising
attorney engages in ex parte communica-
tions with the hearings examiner in viola-
tion of §361.0831 and then relays those

communications to a commissioner or the
general counsel, indirect ex parte communi-
cations between the hearings examiner and
the commissioner or general counsel will
occur. The restriction on ex parte communi-
cations applies during the pendency of the
contested case. Accordingly, if the commis-
sion overturns an examiner’s finding of fact
or conclusion of law or rejects a proposal
for decision on an ultimate finding, the
general counsel of the commission may not
communicate ex parte with the examiner
about preparing an explanation of the rea-
sons for the commission’s actions.

TRD-9213116

DM-145 (RQ-180). Request from Rick
Perry, Commissioner, Texas Department of
Agriculture, Austin, concerning interpreta-
tion of appropriations act rider regarding
funds held by the Texas Federal Inspection
Service.

Summary of Opinion. Money that reverted
to the Texas Department of Agriculture un-
der a cooperative agreement with the United
States Department of Agriculture is to be
placed in the state treasury in accordance
with section 404.093 of the Government
Code. Surplus property that reverted to the
Texas Department of Agriculture is subject
to the control of the General Services Com-
mission,

TRD-9213117

DM-149 (RQ-249). Request from Michael
Hines, Executive Director, Texas Commis-
sion on Fire Protection, Austin, concemning
whether the Open Meetings Act, §2(g), per-
mits an executive session discussion about
persons considered for appointment to advi-
sory committees created pursuant to the
Government Code, §419.023 and §419.072.

Summary of Opinion. Members of the Fire
Protection Personnel Advisory Committee
and the Volunteer Fire Fighter Advisory
Committee appointed by the Texas Com-
mission on Fire Protection pursuant to
Chapter 419 of the Government Code are
not public officers or employees within the
Texas Open Meetings Act, Texas Civil Stat-
utes, Article 6252-17, §2(g). Accordingly,
the Texas Commission on Fire Protection
may not meet in executive session pursuant
to the Open Meetings Act, §2(g), to discuss
the qualifications of persons under consider-
ation for appointment to either of these
advisory committees.

TRD-9213118

DM-150 (RQ-294). Request from Mike
Driscoll, Harris County Attorney, Houston,
concerning whether Harris County may, for
purposes of floodplain management, regu-
late the building of structures over water-
ways within the jurisdiction of the Port of
Houston Authority.

Summary of Opinion. Harris County is
authorized to regulate the building of struc-

tures over waterways within the jurisdiction
of the Port of Houston Authority to the
extent necessary to comply with the require-
ments of the National Floed Insurance Pro-
gram.

TRD-9213121 '

DM-151 (RQ-343). Request from John
Pouland, Executive Director, General Ser-
vices Commission, Austin, concerning
whether pursuant to the General Services
Act, Texas Civil Statutes, Article 601b,
§2.061(d) a person who is a member of a
firm which employs persons who are re-
quired to register as lobbyists under Chapter
305 of the Government Code may serve as
a commissioner of the General Services
Commission, and related questions.

Summary of Opinion. The General Ser-
vices Act, Texas Civil Statutes, Article
601b, §2.061(d) does not prohibit a person
from serving as a commissioner of the Gen-
eral Services Commission when that person
is a member of a firm with other employs
who are required to register as lobbyists
under Chapter 305 of the Government
Code. Only the person actually required to
register as & lobbyist is ineligible to serve as
a commissioner of the General Services
Commission under §2.061(d). However, the
application of the section is not restricted to
lobbyists required to register because of
their activities on behalf of professions re-
lated to the operation of the General Ser-
vices Commission or on behalf of business,
entities that contract with the state through
the General Services Commission. A lobby-
ist also cannot serve as a commissioner of
the General Services Commission if he or
she works on behalf of a business that
contracts with the state in any manner, re-
gardless of whether the business contracts
through the General Services Commission.

TRD-9213122

DM-152 (RQ-304). Request from Homer
R. Goehrs, M.D., F.A.CP., Executive Di-
rector, Texas State Board of Medical Exam-
iners, Austin, concerning whether Title 22
of the Texas Administrative Code,
§280.5(g), (h) if consistent with §1.03 of
the Texas Optometry Act, Texas Civil Stat-
utes, Articles 4552-1,01-4552-5.20, and re-
lated questions.

Summary of Opinion. Neither Texas Civil
Statutes, Article 4552-1. 03 nor Title 22 of
the Texas Administrative Code, §280.5(g),
(h) violates Article III, §51-a of the Texas
Constitution. To the extent that Title 22 of
the Texas Administrative Code, §280.5(g),
(h) permits therapeutic optometrists to ad-
minister and prescribe an antiviral or
antiglaucoma drug, even if for legitimate
purposes other than treating a virus or glau-
coma, it represents an unreasonable con
struction of unambiguous language in Te

Civil Statutes, Article 4552-1.03, and, to
that extent, it is invalid. However, the
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Board of Optometry reasonably construed
section 1.03 to permit the board to list by
classification or category, rather than by
brand or generic name, those topical ocular
pharmaceutical agents a therapeutic optom-
etrist may administer and prescribe.

TRD-9213123

DM-153 (RQ-322). Request from David R.
Smith, M.D., Commissioner, Texas Depart-
ment of Health, Austin, concerning whether
the Texas Abortion Facility Reporting and
Licensing Act, Health and Safety Code,
Chapter 245, authorizes the Department of
Health to release information relating to
physicians and nurses to the State Board of
Medical Examiners and Board of Nurse Ex-
aminers, or guthorizes the department to
publicly disclose that an office or clinic is
not & licensed abortion facility.

Summary of Opinion. The Texas Abortion
Facility Reporting and Licensing Act,
Health and Safety Code, Chapter 245, does
not permit the Texas Department of Health
to release information to the Board of Medi-
cal Examiners or the Board of Nurse Exam-
iners for the purpose of disciplining physi-
cians or nurses for "unprofessional or
unethical conduct.” Nor does the act permit
the department to inform a person that an
office, clinic, or facility is not licensed as
an abortion facility.

TRD-9213124

. DM-154 (RQ-371). Request from Wayne
Blevins, Executive Secretary, Tcocher Re-
tirement System of Texas, Austin, concern-
ing whether the Government Code,
§824.304(c), conflicts with the federal Age
Discrimination in Employment Act of 1967,
as amended by the Older Workers Benefit
Protection Act of 1990, and related ques-
tions.

Summary of Opinion. The Texas Govern-
ment Code, §824.304(c) conflicts with the
federal Age Discrimination in Employment
Act of 1967, as amended by the Older
Workers Benefit Protection Act, codified at
Title 29 of the United States Code, §621-
34, and therefore §824.304(c) is pre-empted
by the federal acts and is void.

TRD-9213125

DM-155 (RQ-384). Request from John
Sharp, Comptroller of Public Accounts,
Austin, concerning whether a county educa-
tion district must comply with the "truth-in-
taxation" provisions in Chapter 26 of the
Tax Code by calculating effective and roll-
back tax rates, publishing notices of hear-
ings, holding hearings, and if it receives a
valid petition, calling a rollback election
before adopting its tax rate, and related
questions.

Summary of Opinion. The county educa-
tion districts (CEDs) must comply with the
notice and hearing requirements of the
truth-in-taxation provisions contained in

§8§26.04-26.06 of the Tax Code. These re-
quirements are consistent with Senate Bill
351, which creates the CEDs and indicates
how they should set their tax rates, levy
their taxes, and distribute the tax revenue
they collect. For the purpose of satisfying
the truth-in-taxation provisions, the CEDs
are school districts. Therefore, the CEDs
must use the formula contained in §26.08(a)
of the Tax Code to calculate their rollback
tax rates. In addition, because the Texas
Supreme Court has enjoined the CEDs from
levying and collecting taxes after the
1992-1993 school year, we do not need to
determine whether a CED must call a roll-
back election if it receives a petition.
TRD-9213126

DM-156 (RQ-290). Request from Mike
Driscoll, Harris County Attorney, Houston,
concerning whether the Texas Constitution,
Article XVI, §40, or the common-law doc-
trine of incompatibility precludes a deputy
constable from simultaneously holding a
position as an assistant fire chief with the
City of Houston Fire Department.

Summary of Opinion. The position of dep-
uty constable of a county is a civil office of
emolument. However, the position of assis-
tant fire chief in the City of Houston Fire
Department is not a civil office of emolu-
ment. Thus, neither the Texas Constitution,
Article XVI, §40, nor the common-law doc-
trine of incompatibility precludes one per-
son from simultaneously serving as deputy
constable for a county and assistant fire
chief for the City of Houston Fire Depart-
ment.

TRD-9213127

DM-157 (RQ-306). Request from John
Hannah, Office of the Secretary of State,
Executive Division, State of Texas, Austin,
concerning whether a health spa exempted
from the security deposit requirement by the
1985 version of the Health Spa Act is ex-
empt under the 1989 revision of the act and
related questions.

Summary of Opinion. Texas Civil Stat-
utes, Article 5221, the Health Spa Act, as
amended in 1989, effective September 1,
1989, requires every health spa in the state
to file a surety bond with the secretary of
state. The security requirements imposed by
the present version of the law applies to a
health spa that opens an initial location on
or after September 1, 1989, and to each
additional location opened after that date by
such spas. A health spa in operation before
September 1, 1989, and any additional loca-
tion opened by that health spa on or after
September 1, 1989, is subject to the security
requirements in effect on August 31, 1989.
An exemption for some health spas from all
security requirements included in the prior
version of the Health Spa Act has been
repealed and is not continued in effect by
the savings clause in the 1989 amendments.

Health spas that were formerly~ exempted
from the security requirement no longer
have the benefit of that exemption.

Health spas that were exempt from all secu-
rity deposits under the repealed provision
are now required to maintain security in the
amount of $5,000 without first filing a secu-
rity deposit of $20,000. If a spa in operation
on August 31, 1989, opens a new location
after September 1, 1989, the new spa loca-
tion must file an initial security deposit of
20% of the total value of the prepayments it
has received, but not less than $20,000 nor
more than $50, 000. It must maintain this
amount of security for two years after the
date the security deposit is filed, and there-
after, it must continuously maintain security
in the amount of $5,000.

TRD-9213128

DM-158 (RQ-121). Request from Jimmy F.
Davis, County-District Attorney, Castro
County Courthouse, Dimmitt, concerning
whether a county commissioners court may
"transfer” county road and bridge employ-
ees discharged by an ex officio road com-
missioner to another ex officio road com-
missioner’s precinct and continue to pay the
employees with funds budgeted for the for-
mer precinct, and related questions.

Summary of Opinion. A county commis-
sioners court in a county adopting the ex
officio road commissioner option for road
construction and maintenance responsibili-
ties, Texas Civil Statutes, Article 6702-1,
Chapter 3, Subchapter A, lacks authority to
overturn an ex officio road commissioner’s
discharge of an employee working in that
commissioner’s precinct and paid from
county road and bridge funds. However, the
law would allow another ex officio road
commissioner to hire such a discharged em-
ployee, with authorization by the full com-
missioners court; and allow the commis-
sioners court to transfer funds originally
budgeted for the former precinct to the new
precinct of employ to cover the employee’s
remuneration. Local Government Code,
§111.010(d):

TRD-9213129

DM-159 (RQ-385). Request from Tim
Curry, Criminal District Attorney, Tarrant
County, Fort Worth, concerning constitu-
tionality of the Health and Safety Code,
§756.042, which requires outdoor shooting
ranges to be constructed according to stan-
dards set by the National Rifle Association.

Summary of Opinion. The Health and
Safety Code, §756.042, which requires out-
door shooting ranges to be constructed ac-
cording to standards promulgated by the
National Rifle Association, is an invalid
attempt to confer legislative authority on a
private entity in contravention of the Texas
Constitution, Article I, §1.

TRD-9213130

¢ Attorney General October 6, 1992

17 TexReg 6837



DM-160 (RQ-310). Request from Gerard
Swain, Acting Executive Director, Texas
Board of Licensure for Nursing Home Ad-
ministrators, Austin, concerning whether,
under Texas Civil Statutes, Article 4442d,
the presence of ex officio members of the
Texas Board of Licensure for Nursing
Home Administrators is considered in deter-
mining whether a quorum of the board is
present, and related questions.

Summary of Opinion. Under the Nursing
Home Administrators Licensure Act, §3(1),
Texas Civil Statutes, Article 44424, for pur-
poses of determining the number of mem-
bers of the Texas Board of Licensure for
Nursing Home Administrators sufficient to
constitute a quorum, the board must base its
calculation only on the total number of ap-
pointed, voting board members. Ex officio,
nonvoting members are not counted for pur-
poses of determining the presence of a quo-
rum. Under §8(a) of the same act, which
requires the board to promulgate, aiter, or
abolish a rule by a two-thirds majority vote,
the board calculates the number of votes
needed for a majority by multiplying by
two-thirds the number of members qualified
to vote (provided that a sufficient number of
members are present at the meeting to con-
stitute a quorum). For purposes of determin-
ing the number of votes necessary to consti-
tute a two-thirds majority, the number of
members present at the meeting is irrele-
vant.

TRD-9213131

DM-161 (RQ-186). Request from Robert
H. Norris, Executive Director, Texas Board
of Architectural Examiners, Austin, con-
cerning construction of Texas Civil Stat-
utes, Article 249a, §16 the act regulating
the practice of architecture.

Summary of Opinion. Texas Civil Stat-
utes, Article 249a, §16 the statute regulating
the practice of architecture, does not bar a
professional engineer licensed under Texas
Civil Statutes, Article 3271a, from prepar-
ing plans and specifications, the preparation
of which requires the application of engi-
neering principles and the interpretation of
engineering data, for "a new building that is
to be constructed and owned by a State
agency, a political subdivision of this State,
or any other public entity in this State if the
building will be used for education, assem-
bly, or office occupancy and the construc-
tion costs exceed $100,000."

TRD-9213132

DM-162 (RQ-352). Request from Phyllis
Massey, Dewitt County Auditor, Cuero,
concerning whether the provisions of the
Code of Criminal Procedure, Article
59.06(c), directing that certain forfeited
property be deposited in "special funds in
the county treasury,” require that such funds
be deposited with the county treasurer for
placement in the county depository.

Summary of Opininn. The provisions of
the Code of Criminal Procedure, Article
59.06(c), providing for the deposit in "spe-
cial funds in the county treasury” of forfei-
ture funds distributed to the office of “the
attorney representing the state" and "county
law enforcement agencies,” contemplate
that those funds will be deposited with the
county treasurer for placement in the county
depository in the manner in which county
funds are generally handled.

TRD-9213133

DM-164 (RQ-133). Request from Mike
Driscoll, Harris County Attorney, Houston
concerning whether a county constable is
under a statutory duty to serve civil process
issued by federal courts.

Summary of Opinion. A county constable
is not required to serve civil process issued
by federal courts in his official capacity
under the Local Government Code,
§86.021. A constable is not prohibited from
performing such services in his private ca-
pacity provided such service does not inter-
fere with the constable’s official duties.

TRD-9213134

DM-165 (RQ-98). Request from Skip
Meno, Commissioner, Texas Education
Agency, Austin, concerning whether a
school district can require a corporate surety
to be sufficiently solvent to issue bid, per-
formance, or payment bonds without rein-
surance, and related questions.

Summary of Opinion. Surety companies
furnishing bid bonds, performance bonds,
and payment bonds under Texas Civil Stat-
utes, Article 5160, must be duly authorized
to do business in Texas. Insurance Code,
Article 7. 19-1(a). School districts may re-
quire corporate sureties to obtain reinsur-
ance for any portion of the risk that exceeds
ten percent of the surety’s capital and sur-
plus. Reinsurers of such bonds must be
"duly authorized, accredited, or trusteed” to
do business in Texas. Id. Article 7.19-1(b).
A school district may reject a surety bond
which does not meet these requirements.
School districts may not forbid surety com-
panies from obtaining reinsurance in ac-
cordance with Article 7.19-1, or establish
minimum financial standards for reinsurers
underwriting such bonds beyond those per-
mitted by Article 7.19-1.

TRD-9213135

DM-166 (RQ-183). Request from John
Vance, Criminal District Attorney, Dallas
County, Dallas, concerning whether charges
for uncertified copies of records of judiciary
in district clerk’s officc are set by Texas
Civil Statutes, Article 6252-17a, §9(d).

Summary of Opinion. The charges estab-
lished by the Open Records Act, Texas
Civil Statutes, Article 6252-17a, §9(d) for
copies made in the district clerk’s office do
not apply to copies of records of the judi-

ciary held by the district clerk. Rule 76a of
the Texas Rules of Civil Procedure, pro-
vides that court records, as defined in the
rule, are presumed to be open to the public
and may be sealed only in accord with the
reasons and procedures set out in the rule.
Court records not subject to Rule 76a are
governed by existing law. There is .a
common-law right to inspect and copy re-
cords of the judiciary, subject to the court’s
inherent power to control access to its re-
cords. The charge for an uncertified copy of
a judicial record in the clerk’s custody is
governed by the Government Code,
§51.319(5) which authorizes the district
clerk to collect a "reasonable fee" for "per-
forming any other service prescribed or au-
thorized by law for which no fee is set by
law." Since the legislature refused to permit
the district clerk to collect a fee of one
dollar ($1.00) per page for noncertified re-
cords, we believe that amount would be an
unreasonable charge as a matter of law.

TRD-9213136

DM-167 (RQ-404). Request from Ron
Lewis, Chairman, Natural Resources Com-
mittee, Texas House of Representatives,
Austin, concerning whether the State of
Texas may participate in protesting zoning
changes, and related questions.

Summary of Opinion. The Texas Depart-
ment of Transportation, as an owner of real
property in its right-of-way, may if it so
chooses be included among the owners of
20% of immediately adjoining property pro-
testing a zoning change under the Local
Government Code, §211.006(d)(2). Any
such decision must be made by the Texas
Transportation Commission. The commis-
sion may delegate the purely ministerial act
of signing the petition to any person it
chooses. The Local Government Code,
§211.013, does not abrogate the rights of
state or federal agencies to participate in
zoning protests.

TRD-9213137

¢ ¢ L 4
Requests for Opinions

(RQ-405). Request from Honorable Steven
D. Wolens, Chair, Committee on Business
and Commerce, Texas House of Repre-
sentative, Austin, concerning whether an
applicant for a horse racetrack license is
barred by the rules of the Racing Commis-
sion from amending his or her application
after the application has been certified as
complete by the executive secretary of the
commission.

(RQ-406). Request from Jackee Cox, Gen-
eral Counsel, Texas Department of Criminal
Justice, Austin, concerning whether a de-
fendant sentenced under the Penal Code,
§12.422 is entitled to credit for time con-
fined in a substance abuse facility toward
satisfaction of the term of confinement.
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(RQ-407). Request from Rita Horwitz, Ex-
ecutive Director, State Pension Review
Board, Austin, concerning whether §2(g) or
§2(o) of the Open Meetings Act, Texas
Civil Statutes, Article 6252-17, authorize
the State Pension Review Board to meet in
closed session to consider confidential med-
ical information.

(RQ-408). Request from Fred S. Brinkley,
Jr.. RPh, Executive Director/Secretary,
Texas State Board of Pharmacy, Austin,
concerning whether a quorum of a licensing
board attending a licensee disciplinary hear-
ing conducted by the State Office of Ad-
ministrative Hearings may make findings of
fact, conclusions of law, and vote on disci-
pline without receiving a proposal for deci-
sion.

(RQ-409). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning whether the Texas Administrative
Procedure and Texas Register Act, Texas
Civil Statutes, Article 6252-13a, and the
Texas Open Meetings Act, Texas Civil Stat-
utes, Article 6252-17, apply to the Texas
Health Maintenance Organization Solvency
Surveillance Committee.

(RQ-410). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning whether the Texas Administrative
Procedure and Texas Register Act, Texas
Civil Statutes, Article 6252-13a, and the
Texas Open Meetings Act, Texas Civil Stat-
utes, Article 6252-17, apply to the Life,
Accident, Health and Hospital Service In-
surance Guaranty Association.

(RQ-411). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning the Texas Administrative Procedure
and Texas Register Act, Texas Civil Stat-
utes, Article 6252-13a, and the Texas Open
Meetings Act, Texas Civil Statutes, Article
6252-17, apply to the Texas Property and
Casualty Insurance Guaranty Association.

(RQ-412). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning whether the Texas Administrative
Procedure and Texas Register Act, Texas
Civil Statutes, Article 6252-13a, and the
Texas Open Meetings Act, Texas Civil Stat-
utes, Article 6252-17, apply to the Texas
Title Insurance Guaranty Association.

(RQ-413). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning whether insurance underwriting
guidelines are trade secrets exempt from the
Texas Open Records Act.

(RQ-413). Request from Georgia D. Flint,
Commissioner of Insurance, Austin, con-
cerning whether Article 1.10D of the Texas
Insurance Code renders information col-
lected by the Insurance Praud Unit under
the Texas Open Records Act.

(RQ-415). Request from Helen L. Camp-
bell, Fire Fighter’s Pension Commissioner,

Austin, concerning consequences for the
Fire Fighter’s Pension Fund when a mem-
ber volunteer fire department ceases to ex-
ist.

(RQ-416). Request from Gib Lewis,
Speaker, Texas House of Representatives,
Austin, concerning whether a teacher re-
turning to work after a leave of absence
must be placed on active duty, and, if so,
when such service must commence.

(RQ-417). Request from Rick Perry, Com-
missioner, Department of Agriculture,
Austin, concerning whether certain kinds of
producer assessments for boll weevil eradi-
cation would contravene Article VI, §1 of
the Texas Constitution.

(RQ-418). Request from Todd K. Brown,
Executive Director, Texas Workers’ Com-
pensation Commission, Austin, concerning
whether information related to an employ-
ee's "no lost time injuries” must be released
by the Texas Workers’ Compensation Com-
mission as part of a record check and re-
lated questions.

(RQ-419). Request from James R. Wilson,
Director, Texas Department of Public
Safety, Austin, concerning whether Texas
Civil Statutes, Article 6791h, §4A, which
provides for, in certain circumstances, the
impoundment of motor vehicles not regis-
tered in Texas, is constitutional and related
questions,

(RQ-420). Request from Clem R. Cannon,
Auditor, Karnes County, Karnes County
Courthouse, Karnes City, concerning
whether a county is responsible for payment
of medical bills of an indigent incarcerated
in the county jail.

(RQ-421). Request from John B. Ramming,
Executive Director, Texas Turnpike Author-
ity, Dallas, concerning whether the Texas
Turnpike Authority may transfer the Hous-
ton Ship Channel Bridge project to Harris
County, and related questions,

(RQ-422). Request from Ron Lewis, Chair,
Redistricting Committee, Texas House of
Representatives, Austin, concerning annex-
ation of a portion of a municipal utility
district by a municipality, and related ques-
tions.

(RQ-423). Request from Dick Durbin, Ad-
ministrator, Texas Alcoholic Beverage
Commission, Austin, concerning whether
the Alcoholic Beverage Commission, in
providing for different tax-reporting periods
under Texas Civil Statutes, Article 179d,
the Bingo Enabling Act, may require that
the tax be paid with each tax report.

(RQ-424). Request from John B. Holmes,
Jr., District Attorney, Harris County, Texas,
Houston, concerning right of a juvenile in a
treasury case to appointed counsel, and re-
lated questions.

(RQ-425). Request from Lionel R. Meno,
Commission of Education, Texas Education

Agency, Austin, concerning whether Article
VII, §5(d) of the Texas Constitution permits
the State Board of Education to lend securi-
ties owned by the permanent school find in
the manner and for the purpose set forth in
the Education Code, §15.14.

(RQ-426). Request from Kenneth H.
Ashworth, Commissioner, Texas Higher
Education Coordinating Board, Austin, con-
cerning whether the comptroller may with-
hold state payroll or retirement warrants
from recipients who are delinquent in re-
paying Hinson-Hazelwood College Student
Loans.

(RQ-427). Request from “Tracey Bright,
County Attorney, Ector County Courthouse,
Odessa, concerning whether a school dis-
trict may contract with off-duty police offi-
cers and deputy sheriffs for security ser-
vices, and related questions.

(RQ-428). Request from The Honorable
Renee Higginbotham-Brooks, Chairman,
Texas Alcoholic Beverages Commission,
Austin, concerning whether the Open Meet-
ings Act permits a member of the Alcoholic
Beverage Commission who is unable to at-
tend a commission meeting in person to
participate by live video transmission.

(RQ-429). Request from The Honorable
Ron Wilson, Chairman, Committee on Lig-
uor Regulation, Texas House of Repre-
sentatives, Austin, concerning whether a
county may create a non-profit authority to
purchase and operate a racetrack, and to
issue bonds therefor,

(RQ-430). Request from Fred S. Brinkley,
Jr, R.Ph, Bxecutive Director/Secretary,
Texas State Board of Pharmacy, Austin,
concerning what kind of information the
Board of Pharmacy should release about
licensees who are the subject of orders re-
garding impairment by substance abuse.

(RQ-431). Requested from Honorable O. H.
"Ike” Harris, Chairman, Jurisprudence
Committee, Texas Senate, Austin, concern-
ing constitutionality of requirement that an
applicant for a real estate inspector’s license
and an inspector-in-training’s license per-
form a minimum number of inspections
prior to licensure,

(RQ-432). Request from Gary Compton,
Chairman, Texas Youth Commission,
Austin, concerning whether Article VII, §9
of the Texas Constitution requires the Parris
Haynes ranch, which was willed "to the
State Orphan Home of Texss to help orphan
children, "to be placed in the asylum fund
established by that constitutional provision.

(RQ-433). (Cross-referenced with
ID#16873; to be issued as an ORD) .

(RQ-434). Request from Honorable
Gonzalo Barrientos, Chairman, Committee
on Nominations, Texas Senate, Austin, con-
cerning whether those members of the
Texas Ethics Commission who arc ap-

¢ Attorney General
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pointed by the Governor are subject to con-
firmation.

(RQ-435). Request from Todd Brown, Ex-
ecutive Director, Texas Workers’ Compen-
sation Commission, Austin, concerning
whether the Texas Workers’ Compensation
Commission may release information to the
Attomey General’s Child Support Enforce-
ment Office.

(RQ-436). Request from Lionel R. Meno,
Commissioner of Education, Texas Educa-
tion Agency, Austin, concerning whether
the Texas prekindergarten program is con-
sidered part of elementary education under
Texas law, and related questions.

(RQ-437). Request from The Honorable
John Vance, District Attorney, Frank
Crowley Courts Building, Dallas, concern-
ing whether a defendant may receive credit
for time setved in jail under particular cir-
cumstances, and related questions.

TRD-9213138
¢ ¢ ¢
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Texas Ethics Commission

The Texas Ethics Commission is authorized by Texas Civil Statutes, Article 6252-9d.1, §1.28, to issue advisory
. opinions in regard to the following statutes: Texas Civil Statutes, Article 6252-8b; the Government Code, Chapter
302; the Government Code, Chapter 305; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the
Office of the Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Notice to Ethics Advisory

The Texas Ethics Commission will present
an ethics advisors’ seminar for state em-
ployees on October 13, 1992, at the Wil-
liam B, Travis Building, Conference Room
Number 111 in Austin. This will be the first
in a series of ethics training seminars. The
purpose of the October 13th seminar is to
discuss pertinent laws and to assist individ-
uals in their role as ethics advisory.

Issued in Austin, Texas, on September 14,
1992,

TRD-9213211 John Steiner
Executive Director
Texas Ethice Commission

Filed: September 29, 1992
For futher information, please call: (512)
463-5800

¢ ¢ L 4
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Emergency Sections

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it determines
that such action is necessary for the public health, sefety, or welfare of this state. The section may become effective
immediately upon filing with the Texas Register, or on a stated date less than 20 days after filing, for no more than
120 days. The emergency action is renewable once for no more than 60 days.

Symbology in amended emergency seciions. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 25. Health Services

Part I. Texas Department
of Health

Chapter 229. Food and Drug

Licensing of Wholesale Dis-
tributors of Drugs-Including
Good Manufacturing Prac-
tices

o 25 TAC §229.252

The Texas Department of Health (depart-
ment) adopts on emergency basis an amend-
mem to §229.252, conceming licensing fee
and procedures/licensing of wolesale distribu-
tors of drugs-including good manufacturing
practices.

The section will enable the depariment to
license and regulate wholesale drug distribu-
tors of compressed medical gases at a re-
duced fee. This amendment will not include
" those distributors of compressed medical gas
who also transfill cylinders because these fa-
cilities require more inspactional time for op-
evations testing and record review. A reduced
foe is also established for small volume
businesses that function as wholesale drug
distribulors at a median level. The majority of
redical gas transfillers will be included in this
category. Any place of business that is regis-
tered with the United Staies Food and Drug
Adminigtration as a manufacturer of com-
pressed medical gases will be required to
license with the depariment.

This amendment is also being proposed for
permanent adoption in this issue of the Texas
Register.

The amendment is adopted on an emergency
basis because failure of these facilities to
license and provide medical gas to incapaci-
tated or nonambulatory patients would ad-
versely affect the lives and health of these
individuals.

The amendment is adopted on an emergency
basis under Texas Health and Safety Code,
§431.241, which provides the Department
with the authority to adopt necessary regula-
tions pursuant to the enforcement of this
chepter; and Texas Civil Statutes, Article
6252-13a, §5, which provide the board with
authority to adopt emergency rules; and
§12.001, which provide the Texas Board of
Healh with the authority to adopt rules for the
performance of every duty imposed by law on
the Texas Board of Health, the Texas Depart-
ment of Health and the commissioner of
heakth.

§229.252. Licensing Fee and Procedures.

(a) License fee. All wholesale dis-
tributors of drugs who sell drugs in Texas
shall obtain a license annually on or before
September 1 with the Texas Department of
Health (department) and shall pay a licens-
ing fee for each wholesale distribution place
of business operated as follows:

(1) $150 per distributor en-
gaged in distribution only of compressed
medical gases (no transfilling operations)

having a gross annual volume of $0-
$20,000;

(2) $250 per wholesale distrib-
utor having a gross annual volume of $0-
$199,999.99 (includes medical gas
transfillers);

(3) [(1)1$500 per wholesale dis-
tributor having a gross annual volume of
$200,000.00 [$0)-$19,999.999.99;

(4) [(2)1$750 per wholesale dis-
tributor having a gross annual volume
greater than or equal to $20 million, and

(3) [(3)1$750 per out-of-state
wholesale distributor, unless an audited
statement is provided which demonstrates a
gross annual volume of less than $20 mil-
lion which would require a licensing fee of
$500.

(b)-(h) .(No change.)
Issued in Austin, Texas, on January 1, 1988.

TRD-8213189 Robent A. MaclLean, M.D.
Deputy Commissioner
Texas Department of
Healh

Effective date: September 29, 1992
Expiration date: January 27, 1993

For further information, please call: (512)
458-7248

¢ L 4 ¢
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
- TION

Part V. General Services
Commission

Chapter 111. Executive
Administration Division

Administration
o 1 TAC §111.4

(Editor's note: The text of the following section
proposed for repeal will not be published. The
seclion may be examined in the offices of the
General Services Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The General Services Commission proposes
the repeal of §111.4, concerning breach of
ethical slandards. The section is being re-
pealed and replaced with a new §111.4,

Judith M. Porras, general counsel, has deter-
mined that for the first five-year period the
repeal is in effect there will be no fiscal impli-
cations for state or local government as a
result of enforcing or administering the re-
peal.

Ms. Porras also has determined that for each
year of the first five years the repeal is in
effect the public benelit anticipated as a result
of enforcing the repeal will be the elimination
of repetitive rules. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the repeal as proposed.

Comments on the proposal may be submitted
to Judith M. Porras, General Counsel, Gen-
eral Services Commission, P.O. Box 13047,
Austin, Texas 78711-3047. Commenis must
be receive no later than 30 days from the
date of publication of the proposal in the
Texas Register.

The repeal is proposed under Texas Civil
Statues, Article 601b, which provide the Gen-
eral Services Commission with the authority
to promulgate rules necessary to accomplish
the purpose of the Article.

§111.4. Breach of Ethical Standards.

This agency hereby certifies that the proposal
has been, raviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 28,
1992

TRD-8213112 Judith M. Porrss
Qeneral Counsel
Qeneral Services

Commission

Earliest possible date of adoption: November
6, 1992

For further information, please cali: (512)
463-3448

¢ ¢ ¢

The General Services Commission proposes
new §111.4, conceming ethical standards to
set forth standards of conduct required of
employees and vendors. The new section is
replacing the repealed version of §111.4.

Judith M. Porvas, general counsel, has deter-
mined that for the first five-year period the
seclion is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Poras also has determined that for each
year of the first five years the section is in
effact the public benefit anticipated as a result
of enforcing the section will be clearer rules
goveming employee and vendor conduct.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who eve required to comply with the
saction as proposed.

Comments on the proposal may be submitted
to Judith M. Porras, General Counsel, Gen-
eral Services Commission, P.O. Box 13047,
Austin, Texas 78711-3047. Comments must
be receive no later than 30 days from the
date of publication of the proposal in the
Texas Register.

The new section is proposed under Texas
Civil Statues, Article 601b, which provide the
General Services Commission with the au-

thority to promuigate rules necessary to ac-
complish the purpose of the Article.

§1114. Ethical Standards.

(a) This section states the ethical
standards of conduct required of commis-
sion employees, vendors, potential vendors,
and employees of other agencies when act-
ing under authority delegated from the com-
mission.

(b)' An employee may not:

(1) participate in work on a
commission contract knowing that the em-
ployee, or member of their immediate fam-
ily has an actual or potential financial
interest in the contract, including prospec-
tive employment:

(2) solicit or accept anything of
value from an actual or potential vendor;

(3) be employed by, or agree to
work for, a vendor or potential vendor;

(4) knowingly disclose confi-
dential information for personal gain; or

(5) be employed at a pay classi-
fication of Group 17, Step 1 or higher if the
spouse of an officer, manager, or paid con-
sultant of a Texas trade association of
businesses that contract with the state,

(c) A former employee who had a
pay classification of Group 17, Step 1 or
higher may not represent or receive com-
pensation concerning any matter in which
the former employee participate during his
or her employment with the state.

(d) A vendor or potential vendor
may not:

(1) offer, give, or agree to give
an employee anything of value; or

(2) retain another to secure a
contract for a contingent fee except for bona
fide employees or sales representatives.

(e) When an actual or potential vio-
lation of subsections (b)-(d) is discovered,
the person involved shall promptly file a
written statement conceming the matter
with an appropriate supervisor. The person
may also request written instructions and
disposition of the matter,

(f) If an actual violation of subsec-
tions (b)-(d) occurs or is not disclosed and
remedied, the employee involved may be
either reprimanded, suspended, or dis-
missed. The vendor or potential vendor may
be barred from receiving future contracts
and an existing contract may be cancelled.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213113 Judith M. Porras
General Counsal
General Services

Commission

Earliest possible date of adoption: November
6, 1992

¢ Proposed Sections
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For further information, please call: (512)
463-3446

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATIONS

Part I. Railroad
Commission of Texas

Chapter 11. Surface Mining
and Reclamation Division

Subchapter D. Coal Mining
* 16 TAC §11.221

The Raivoad Commission of Texas proposes
an amendment to §11.221, concerning own-
ership and control provisions of permit pro-
cessing requirements.

Ron Reeves, assistant director, legal division-
suwface mining, has determined that for the
first five-year period the section is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the saction.

Mr. Reeves aiso has determined that for each
year of the first five years the saction is in
effect the public benefit anticipated as a result
of enforcing the section will be continued
compliance with federal requirements for coal
programs, thereby allowing federal funding.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Ron Reeves, Assistant Diector, Legal
Division-Surface Mining, Railroad Commis-
sion of Texas, P.O. Box 12967, Austin, Texas
78711-2067.

The amendment is propcssd under Texas
Civil Statutes, Article 5920-11, §6, which pro-
vide the Railrcad Commission of Texas with
the authority to promulgate rules pertaining to
surface coal mining operations.

§11.221. State Program Regulations.
(a)-(b) (No change.)

(c) The Railroad Commission of
Texas has published the state program regu-
lations, as amended November 16, 1992, in
booklet form titled "Coal Mining Regula-
tions." Copies may be obtained from the
Surface Mining and Reclamation Division,
P.0. Box [Drawer] 12967, Austin, Texas
78711-2967.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found fo be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992

TRD-8213191 Nolan Ward

Hearings Examiner,
Genaral Law-Legal
Divislon

Rallroad Commission of

Texas

Earliest possible date of adoption: November
6, 1992

For further information, please call: (512)
463-6841

¢ ¢ ¢

Part III. Texas Alcoholic
Beverage Commission

Chapter 35. Enforcement

Place or Manner
¢ 16 TAC §35.31

The Texas Alcoholic Beverage Commission
proposes a new §35.31, concerning place or
manner violations in the Texas Alcoholic Bev-
erage Code. This new rule adds §35.31 to the
existing enforcoment rules of the commission
and is to be effective on Decamber 14, 1992,

Marc Allen Connally, legal division chief, has
determined that for the first five year period
that the section is in effect there will ba no
fiscal implications for state and local govem-
ment as a result of enforcing or administering
this section. This determination is based upon
the nature of the rule in that it is an enforce-
ment tool which does impact taxes or reve-
nues.

Mr. Connelly also has determined that for
each of the first five years this section is in
effect, the public benefit anticipated as a re-
sult of enforcing the section will be increased
compliance with the laws of the state and a
decrease in the amount of criminal activity
which occurs on licensed premises. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed.

Comments on the proposed rule may be sub-
mitted to Dick Durbin, Administrator, Texas
Alcoholic Beverage Commission, P.O. Box
13127, Austin, Texas, 78711, (512)
206-3200.

The new section is proposed under the Texas
Codes Annotated, Subchapter B, §5.31,
which provides the commission with the au-
thority 1o adopt rules relating to the enforce-
ment and administration of the Alcoholic
Beverage Code.

§35.31. Offenses Against The General Wel-
fare.

(a) The terms permitiee, licensee,
applicant, and premises as used in this sec-
tion include the people and organizations as
defined in the Texas Alcoholic Beverage
Code, §§1.04, 1145, and 11,61, and the
premises as defined in the Code, §1.04(19)
and §11.49,

(b) Any of the following offenses
shall be regarded as grounds to suspend,
cancel, or deny, permits, licenses, or appli-
cations for such, under the Texas Alcoholic
Beverage Code, §§11.46(a) (8), 11.61(6)(7),
61.42(a)(3), and 61.71(a)(17), if the offense
is shown to have been committed on &

premise by a permittee, licensee or appli-
cant or by a person permitted to be on the
premises if the permittee, licensee or appli-
cant knew or should have known that such
offense was occurring on the premise and
shall be considered offensive to the general
welfare, health, peace, and safety of the
people of the state:

(1) any preparatory offense in-
cluded in the Texas Penal Code, §315.01,
15.02, or 15.03;

(2) any assauitive  offense in-
cluded in the Texas Penal Code, §§22.01,
22011, 2202, 22021, 22.03, 2204,
22041, 22,05, 22.06, 22.07, or 22.09,

(3) any theft offense included in
the Texas Penal Code, §31.01 or §31.03;

(4) any bribery offense included
in the Texas Penal Code, §§36.01, 36.02,
36.03, 36.04, 36.05, 36.06, or 36.09;

(5) any obstruction offense in-
cluded in the Texas Penal Code, §§38.03,
38.04, 38.05, 38.17, or 38.18;

(6) any disorderly conduct of-
fense included in the Texas Penal Code,
§§42.01, 42.02, 42.03, 42.04, 42.06, 42.07,
or 4211,

(7) any weapons offense in-
cluded in the Texas Penal Code, §§46.01,
46.02, 46.03, 46.05, 46.06, 46.07, 46.09, or
46.10;

(8) any gambling offense in-
cluded in Chapter 47 of the Texas Penal
Code;

(9) any other offense included in
any charter, ordinance, law, or regulation of
an incorporated municipality or county in
which a premise is located if such offense is
shown to have occurred on the premise and
is detrimental to the general welfare, health,
peace, and safety of the people;

(10) any other offense included
in any law of the United States or the State
of Texas that is shown to have occurred on
the premise and havé a detrimental effect on
the general - welfare, health, peace, and
safety of the people.

(c) The above list is not inclusive
of all offenses which may be detrimental to
the general welfare, health, peace, and
safety of the people in the State of Texas.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 29,
1992,

TRD-9213219 Emmitt Roberts
General Counsel
Texas Alcoholic Beverage

Commission

Earliest possible date of adoption: November
6, 1992

17 TexReg 6846  October 6, 1992

Texas Register ¢



For further information, please call: (512)
206-3220

¢ ¢ ¢

Definitions
* 16 TAC §3541

The Texas Alcoholic Beverage Commission
proposes new §35.41, defining terms used in
the Texas Alcoholic Baverage Code. This
new rule adds §35.41 to the existing enforce-
ment rules of the commission and is to be
effective on December 14, 1992,

Marc Allen Connelly, legal division chiot, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion. This determination is based upon the
nature of the rule in that it is an enforcement
tool which does not impact taxes or revenues.

Mr. Connelly also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be in-
creased compliance with the laws of the state
and a dscrease in the amount of criminal
activity which occurs on licensed premises.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Dick Durbin, Administrator, Texas Alco-
holic Beverage Commission, P.O. Box 13127,
Austin, Texas 78711, (512) 206-3200.

The new section is proposed under the Texas
Codes Annotated, Subchapter B, §5.31,
which provides the commission with the au-
thority to adopt rules relating to the entorce-
ment and administration of the Alcohalic
Beverage Code.

§35.41. Terms Defined. In the Texas Al-
coholic Beverage Code, the following defi-
nitions apply.

(1) Lewd and vulgar entertain-
ment or acts-Any Sexual offenses contained
in Chapter 21 of the Texas Penal Code or
any Public Indecency offenses contained in
Chapter 43 of the Texas Penal Code. (See
the Texas Alcoholic Beverage Code,
§104.01(6)).

(2) Narcotic-Any substance de-
fined in the Texas Controlled Substances
Act, §481.002(5), (6), (7), or (26). (See the
Texas  Alcoholic  Beverage  Code,
§104.01(9)).

This agency hereby certifies that the proposal
has been raviewed by legal counsel and
found to be within the agency's authority to
adopt. .

Issued in Austin, Texas, on September 29,
1992.

TRD-9213200 Emmitt Roberts
General Counsel
Texas Alcoholic Beverage

Commission

Earliest possible date of adoption: November
6, 1982

For further information, please call: (512)
206-3220

¢ L 4 L4
TITLE 19. EDUCATION
Part II. Texas Education
Agency
Chapter 109. Budgeting,
Accounting, and Auditing

Subchapter D. Adoptions by
Reference
* 19 TAC §109.61

The Texas Education Agency (TEA) pro-
poses an amendment to §109.61, concerning
the adoption by reference of Change 27 to
the financial accounting manual (Bulletin 679)
for school districts and regional education
service centers. Change 27 amends Bulletin
679 to restructure fund codes to provide en-
hanced fiscal information; update federal pro-
gram rules and regulations; update sections
relating to public school accounting proce-
dures; and comect minor technical errors.

Thomas Canby, director of the Audit Division,
has determined that for the first five-year
pericd the section is in effact there will be no
fiscal implications for state or local govem-
ment as a result of enforcing or administering
the section.

Mr. Canby also has determined that for each
year of the first five years the section is in
effect, the public benefit anticipated as a re-
sult of enforcing or administering the section
is that schools will have current reference that
is in compliance with state and federal laws
and curant accounting requirements. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed, in that the section enhances the
efficiency of the standard accounting systems
of public schools.

Comments on the proposal may be submitted
to Criss Cloudt, Policy Planning and Evalua-
tion, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 463-9701. All requests
for a public hearing on the proposed amend-
ment submitted in accordance with the Ad-
ministrative Procedure and Texas Register
Act must be received by the commissioner of
education not more than 15 calendar days
after notice of a proposed change in the sec-
tions has been published in the Texas Regis-
ter.

The amendment is proposed under the Texas
Education Code, §11.29, which directs the
commissioner of education to adopt annually
a budget for operating the Foundation School
Program, the Central Education Agency, and
other programs for which the State Board of
Education has the responsibility.

§109.61. Financial Accounting Manual.

(a) The rules for financial account-
ing are described in the official Central
Education Agency bulletin, Financial Ac-

counting Manual, Bulletin 679, as amended

September 1992 {January 1992}, which is
adopted by this reference as the agency’s
official rule. A copy is available for exami-
nation during regular office hours, 8 a.m. to
5 p.m., except holidays, Saturdays, and
Sundays, at the Central Education Ageacy,
1701 North Congress Avenue, Austin,
Texas 78701,

(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 30,
1992,

TRD-8213228 Criss Cloudt

Director of Policy Planning
and Evaluation
Texas Education Agency

Earliest possible date of adoption: November
6, 1892

For further information, please call: (512)
483-9701

¢ ¢ ¢

Chapter 141. Teacher
Certification

Subchapter B. Certificate Issu-
ance Procedures
¢ 19 TAC §141.26

The Texas Education Agency (TEA) pro-
poses an amendment to §141.26, conceming
the schedule of fees for certification services.
The amendments increase the faes charged
for certification services performed by the
central education agency and regional educa-
tion service centers.

A submission published in the September 22,
1992, issue of the Texas Register (17
TaxReg 6529) proposing identical amend-
ments to §141.26 is being withdrawn simulia-
neously in this issue, bacause the preamble
stated emoneously that there woukd be no
fiscal implications as a result of enforcing or
administering the section.

Thomas E. Anderson, Jr., executive deputy
commissioner for school support services,
has determined that for the first five-year
period the proposed amendments are in ef-
fect, there will be fiscal implications as a
result of enforcing or administering the sec-
tion.

The effect on state government will be an
estimated increase in revenue of $478,250 in
fiscal year 1993; $212,842 in fiscal year
1994; $57,842 in fiscal year 1995; $58,988 in
fiscal year 1996; and $60,178 in fiscal year
1997.

The effect on local government cannot be
precisely calculated. Local independent
school districts utilizing temporary permits to
employ staff will be required to increase ex-
penses budgeted for this purpose by 25%.

Mr. Anderson and Criss Cloudt, director of
policy planning and evaluation, have deter-

¢ Proposed Sections
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mined that for each year of the first five years
the sections are in effect, the public benefit
anticipated as a result of enforcing the sec-
tion will be maintenance of enhanced certifi-
cation services.

The anticipated cost 1o persons who are re-
quired to comply with the section as proposed
cannot be precisely calculated. The cost will
vary depending on the number of services
requested.

Comments on the proposal may be submitted
to Criss Cloudt, Policy Planning and Evalua-
tion, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 463-9701. All requests
for a public hearing on the proposed amend-
ments submitted in accordance with the Ad-
ministrative Procedwre and Texas Register
Act must be received by the commissioner of
education not more than 15 calendar days
after notice of a proposed change in the sec-
tions has been published in the Texas Regis-
ter.

The amendment is proposed under the Texas
Education Code, §13.032(h), which autho-
rizes the State Board of Education to fix and
require payment of a fee as a condition to the
issuance of a teaching certificate.

§141.26. Schedule of Fees for Certification
Services.  Effective January 1, 1993
[1991), an applicant for a certificate or a
school district requesting a permit shall pay
whichever fee from the following list is
applicuble:

(1) paraprofessional certificate-
$20 [$15];

(2) provisional and professional
certificates, additional specialization, teach-
ing field, or endorsement/delivery system,
based on recommendation by an approved
teacher preparation entity or Central Educa-
tion Agency Authorization; change of name
on certificate, duplicate of certificate, exten-
sion or conversion of certificate-$65 [$35];

(3) review of credentials requir-
ing analysis and research of test history on
the Bxamination for the Certification of Ed-
ucators in Texas (ExCET) and eligibility for
certification under the provisions of
§141.23 of this title (relating to Issuance of
Certificates Based on Examination)
(nonrefundable)-$75 [$40];

(4) review of credentials requir-
ing analysis and research of college tran-
scripts  and/or  out-of-state  certificate
programs (nonrefundable)-$75 [$60];

(5)  addition of certification
based on completion of appropriate exami-
nation andfor internship requirements as
provided by §141.23 of this title (includes
the nonrefundable credential review fee of
$75 [$40)) -$140 [$75];

(6) initial certificate based on
certificate issued by another state depart-
ment of education (includes the nonrefund-
able credential review fee of $75 [$60])-
$125 ($85];

(7) initial permit, initial noncer-
tified instructor’s permit, reassignment on
permit with a change in level of target
certificate, or renewal of permit on a hard-
ship basis (nonrefundable)-$75 [$60];

(8) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 30,
1992.

TRD-8213227 Criss Cloudt

Director of Policy Planning
and Evaluation

Texas Department of

Education

Eartiest possible date of adoption: November
6, 1992

For further information, please call: (512)
463-9701

¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part XI. Board of Nurse
Examiners

Chapter 217. Licensure and
Practice

e 22 TAC §217.11

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Board of Nurse Examiners or in the Texas Regis-
ter office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the
repeal of §217.11, concemning the standards
of nursing practice. Extensive rewrite of the
section is felt necessary, therefore, the sec-
tion is being repealed with simultaneous pro-
posed new section wording presented.

Louise Waddill, Ph.D., R.N., executive drec-
tor, has determined that for the first five-year
period the repeal is in effect there will be no
fiscal implications for state or local govern-
ment as a resuft of enforcing or administering
the repeal.

Ms. Waddill also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be clarification by
omission. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may ... submitted
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, P.O. Box
140466, Austin, Texas 78714. Comments
must be received no later than November 6,
1992.

The repeal is proposed under Texas Civil
Statutes, Article 4514, §1, which provide the

Board of Nurse Examiners with the authority
to make and enforce all rules and regulations
necessary for the performance of its duties
and conducting of proceedings before it.

§217.11. Standards of Nursing Practice.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 28,
1992,

TRD-8213094 Loulse Waddill, Ph.D., R.N.

Executive Director
Board of Nurse Examiners

Proposed date of adoption: November 17,
1992

For further information, please call: (512)
835-8650

¢ ¢ ¢

The Board of Nurse Examiners proposes new
§217.11, conceming standards of profes-
sional nursing practice. The proposed new
section provides clarification to RNs as to the
board’s definition ot the current legal stan-
dards of nursing practice that would ensure
the weltare of the client. These recommenda-
tions were made by the task force convened
by the Board of Nurse Examiners to review
the rule.

Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined that for the first five-year
period the section is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the section.

Ms. Waddill also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the seclion will be to have a
clearer definition of standards of professional
nursing practice which addresses current as-
pects of nursing practice. There will be no
effect on small businesses. There will be no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, P.O. Box
140468, Austin, Texas 78714. Comments
must be received no later than November 6,
1992.

The new section is proposed under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au-
thority to make and enforce all rules and
regulations necessary for the performance of
its duties and conducting of proceedings be-
fore it.

§217.11. Standards of Professional Nursing
Practice. The responsibility of the Texas
Board of Nurse Examiners (board) is to
regulate the practice of professional nursing
within the State of Texas. The purpose of
defining standards of practice is to identify
roles and responsibilities of the registered
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professional nurse (RN) in any health care
setting. The standards for professional nurs-
ing practice shall establish’a minimum ac-
ceptable level of professional nursing
practice. The RN shall:

{1) know and conform to the
Texas Nurse Practice Act and the board's
rules and regulations as well as all federal,
state, or local laws, rules or regulations
affecting the practice of professional nurs-
ing;

(2) provide, without discrimina-
tion, nursing services regardless of the age.
disability, economic status, gender, national
origin, race, religion, or health problems of
the client served;

(3) use a systematic approach to
provide individualized, goal-directed nurs-
ing care by:

(A) performing nursing as-
sessments regarding the health status of the
client;

(B) making nursing diag-
noses which serve as the basis for the strat
egy of care;

(C) developing a plan of
care based on assessment and nursing diag-
nosis;

(D) implementing
care; and

nursing

(E) evaluating the client’s re-
sponses to nursing interventions;

(4) institute appropriate nursing
intervention which might be required to sta-
bilize a client’s condition and/or prevent
complications;

(5) clarify any order or treat-
ment regimen that the nurse has reason to
believe is inaccurate, non-efficacious, or
contraindicated by consulting with the ap-
propriate licensed practitioner and notifying
the ordering practitioner when the RN
makes the decision not to administer the
medication or treatment;

(6) know the rationale for and
the effects of medications and treatments
and shall correctly administer the same;

(7) accurately report and docu-
ment the client’s symptoms, responses, and
status,

(8) implement measures to pro-
mote a safe environment for clients and
_ others;

(9) implement measures to pre-
vent exposure to infectious pathogens and
communicable conditions;

(10) respect the client’s right to
privacy by protecting confidential informa-
tion unless obligated or allowed by law to
disclose the information;

(11) promote and participate in
client education and counseling based on
health needs;

(12) collaborate with the client,
members of the health care team and, when
appropriate, the client's significant other(s)
in the interest of the client's health care;

(13) consult with, utilize, and
make referrals to appropriate community
agencies and health care resources to pro-
vide continuity of care;

(14) when acting in the role of
nurse administrator, assure that adequate
strategies are in place to verify the current
Texas licensure and credentials of personnel
for whom he/she is responsible;

(15) make assignments to others
that take into consideration client safety and
which are commensurate with the educa-
tional preparation, experience, and knowl-
edge of the persons to whom the
assignments are made;

(16) supervise nursing care pro-
vided by others for whom the RN is admin-
istratively or professionally responsible;

(17) accept only those nursing
assignments that are commensurate with
one’s own educational preparation, experi-
ence, and knowledge;

(18) obtain instruction and su-
pervision as necessary when implementing
nursing procedures or practices;

(19) be responsible for one's
own continuing competence in nursing
practice and individual professional growth;

(20) report unsafe nursing prac-
tice by an RN which a nurse has reasonable
cause to suspect has exposed a client unnec-
essarily to risk of harm as a result of failing
to provide client care that conforms to the
minimum standards of acceptable and pre-
vailing professional practice. The RN
should report unsafe practice conditions or
other practitioners to the appropriate author-
ity or licensing board.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on September 28,
1992.

TRD-8213095 Loulse Waddill, Ph.D., R.N.
Executive Director

Board of Nuree Examiners

Proposed date of adoption: November 17,
1992

For further information, please call: (512)
835-8650

¢ ¢ L 4

¢ 22 TAC §217.13

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Board of Nurse Examiners or in the Texas Regis-
ter office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the
repeal of §217.13, concerning unprofessional
conduct. Extensive rewrite of the seclion is
felt necessary. Therefore, repeal with simulta-
neoe(as proposed new section wording is pres-
ented.

Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined that for the first five-year
period the repeal is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the repeal.

Ms. Waddill also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be clarification by
omission. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeal as proposed.

Comments on the proposal may be submitied
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, P.O. Box
140466, Austin, Texas 78714. Comments
must be received no later than November 6,
1992.

The repeal is proposed under Texas Civil
Statutes, Article 4514, §1, which provide the
Board of Nurse Examiiners with the authority
to make and enforce all rules and regulations
necessary for the performance of ils duties
and conducting of proceedings before it.

§217.13. Unprofessional Conduct.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213097 Loulse Waddill, Ph.D., R.N.
Executive Director

Board of Nurse Examiners

Proposed date of adoption: November 17,
1992

For further information, please call: (512)
835-8650

¢ L 4 ¢

The Board of Nurse Examiners proposes new
§217.13, concerning unprofessional conduct.
This new section is being proposed to provide
further clarification of the board’s definition of
"unprofessional conduct.” The language pro-
vides a clear list of behaviors which the board
deems to be unprofessional and thereby
harmful to the public. These recommendad
changes are the result of the task force con-
vened by the Board of Nurse Examiners to
review the rules.
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Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined that for the first five-year
period the section is in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the section.

Ms. Waddill also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the saction will be greater public
protection as a result of a clear definition of
"unprofessional conduct” by an RN. There will
be no efiect on small businesses. There is no
anticipated economic ¢ast to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, P.O. Box
140466, Austin, Texas 78714. Comments
must be received no later than November 8,
1992.

The new section is proposed under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au
thority to make and enforce all rules and
regulations necessary for the performance of
its duties and conducting of proceedings be-
fore it.

§217.13. Unprofessional Conduct. -The
unprofessional conduct rules are intended to
protect clients and the public from incompe-
tent, unethical, or illegal conduct of licens-
ees. The purpose of these rules is to identify
unprofessional or dishonorable behaviors of
the registered professional nurse (RN)
which the board believes are likely to de-
ceive, defraud, or injure clients or the pub-
lic. These behaviors include, but are not
limited to:

(1) failing to know and conform
to the Texas Nurse Practice Act and the
board’s rules and regulations as well as all
federal, state, or local laws, rules or regula-
tions affecting the practice of professional
nursing;

(2) failing to assess and evaluate
a client’s status or failing to institute nurs-
ing interventions which might be required
to stabilize a client’s condition or prevent
complications;

(3) failing to administer medi-
cations or treatments or both in a responsi-
ble manner;

(4) failing to accurately or intel-
ligibly report and/or document a client’s
status including signs, symptoms, or re-
sponses and the nursing care delivered;

(5) failing to make entries, de-
stroying entries, and/or making false entries
in records pertaining to care of clients;

(6) causing or permitting physi-
cal, emotional or verbal abuse or injury to
the client or the public, or failing to report
same to the ernployer, appropriate legal au-
thority andfor licensing board;

(7) disclosing confidential infor-
mation or knowledge concerning the client
except where required or allowed by law;

(8) when acting in the role of
nurse administrator, failing to assure that
strategies are in place to verify the current
Texas licensure/credentials of personnel for
whom he/she is administratively responsi-
ble;

(9) delegating nursing care func-
tions to a person who lacks the ability,
educational preparation or knowledge to
perform these functions;

(10) making assignmeats of
nursing care to a person who lacks the
ability or knowledge to perform such as-
signments, or failing to supervise the deliv-
ery of nursing care for which the RN is
responsible;

(11) accepting an assignment
when one’s physical or emotional condition
prevents the safe and effective delivery of
care or accepting an assignment for which
one lacks the educational preparation,
knowledge, or ability;

(12) failing to obtain instruction
or supervision when implementing nursing
procedures or practices for which one lacks
the educational preparation, ability, knowl-
edge, and/or experience;

(13) leaving a nursing assign-
ment without notifying one’s immediate su-
pervisor,

(14) failing to follow the policy
and procedure for the wastage of medica-
tions at the facility where the RN was em-
ployed or working at the time of the
incident;

(15) misappropriating, in con-
nection with the practice of nursing, medi-
cations, supplies, equipment or personal
items of the client, employer, or any other
person or entity or failing to take precau-
tions to prevent such misapprepriation;

(16) passing, or attempting to
pass forged, altered, falsified or unauthor-
ized prescription(s) by electronic, tele-
phonic, written communication, or any
other means;

(17) providing information
which was false, deceptive, or misleading in
connection with the practice of professional
nursing or failing to answer specific ques-
tions that would have affected the decision
to license, employ, certify, or otherwise uti-
lize an RN;

(18) offering, giving, soliciting,
or receiving or agreeing to receive, directly
or indirectly, any fee or other consideration
to or from a third party for the referral of a
client in connection with the performance of
professional services;

(19) physically, emotionally, or
financially exploiting the client or the cli-
ent's significant other(s);

(20) failing to report to the
board or to a board-approved peer assis-
tance program, if applicable, within a rea-
sonable time of the occurrence, any
violation or attempted violation of the
Nurse Practice Act or duly promulgated
rules, regulations or orders;

(21) failing to report the unau-
thorized practice of professional nursing;

(22) failing to repay a guaran-
teed student loan, as provided in the Texas
Education Code, §57.491.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on Seplember 28,
1992.

TRD-9213098 Louise Waddill, Ph.D., R.N.
Executive Director
Texas Board of Nurss

Examiners
Proposed date of adoption: November 17,
1892

For further information, please call: (512)
835-8650

¢ L 4 ¢

Chapter 218. Delegation of
Selected Nursing Tasks by
Registered Nurses to
Unlicensed Personnel

* 22 TAC §§218.1-218.12

(Editor’s note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Board of Nurse Examiners or in the Texas Regis-
ter office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The Board of Nurse Examiners proposes the
repeal of §§218.1-218.12, concerning delega-
tion of selected nursing tasks by registered
nurses to unlicensed personnel. Extensive re-
write of the entire chapter is felt necessary,
therefore, repeal with simultaneous proposed
new chapter wording is presented.

Louise Waddill, Ph.D, R.N., executive direc-
tor, has determined that for the first five-year
period the repeals are in effect there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the repeals.

Ms. Waddill also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a result
of enforcing the repeals will be clarification by
omission. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the repeals as proposed.

Comments on the proposal may be submiitted
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, P.O. Box
140466, Austin, Terus 73714. Comments
must be received no later than November 6,
1992,
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The repeals are proposed under Texas Civil
Statutes, Article 4514, §1, which provide the
Board of Nurse Examiners with the authority
to make and enforce alfl rules and regulations
nacessary for the performance of its duties
and conducting of proceedings before it.

§218.1. Purpose.

§218.2. Definitions.

§218.3. General Criteria for Delegation.
§218.4. Supervision.

§218.5. Specific Nursing Tasks Which May
Be Delegated.

§218.6. Nursing Tasks That May not Be
Routinely Delegated.

§218.7. Nursing Tasks That May Not Be
Delegated.

§218.8. Nursing Students Working as Unli-
censed Personnel.

§218.9. Administration of Medications.

§218.10. Patient/Client Health Teaching
and Health Counseling.

§218.11. Supervision of Tasks Delegated to
Unlicensed Personnel by Other Licensed
Practitioners.

§218.12. Exclusion from Rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992. '

TRD-9213099 Louise Waddili, Ph.D., R.N.
Executive Director
Texas Board of Nuree
Examiners

Proposed date of adoption: November 17,
1992

For further information, please call: (512)
835-8650

¢ 4 ¢
¢ 22 TAC §§218.1-218.11

The Board of Nurse Examiners proposes new
§§218.1-218.11, concerning delegation of se-
lected nursing tasks by registered profes-
sional nurses to unlicensed personnel. This
chapter is proposed to provide clear direction
to the AN regarding delegation of nursing
tasks to unlicensed persons providing service
in a variety of settings. The rules provide
guidance as fo what may and may not be

-

delegated and under what conditions tasks
may be delegated. This new chapter lan-
guage is the recommendation of the task
force convened by the Board of Nurse Exam-
iners.

Louise Waddill, Ph.D., R.N., executive direc-
tor, has determined that for the first five-year
period the sactions are in effect there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Ms. Waddill, also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be better
protection of recepients of nursing care by
providing guidelines for nursing care that may
be safely delegated to unlicensed persons in
a variety of settings. There will be no effect
on small businesses. There is no anticipated
economic cost to persens who are required to
comply with the sections as proposed.

Comments on the proposal may be submitted
to Louise Waddill, R.N., Ph.D., Executive Di-
rector, Board of Nurse Examiners, Box
140466, Austin, Texas 78714. Comments
must be received no later than November 6,
1992.

The new sections are proposed under Texas
Civil Statutes, Article 4514, §1, which provide
the Board of Nurse Examiners with the au-
thority to make and enforce all rules and
regulations necessary for the performance of
its duties and conducting of proceedings be-
fore it.

$218.1. Purpose. The registered profes-
sional nurse (RN) is responsible for the
nature and quality of all nursing care that a
client receives under his/her direction. As-
sessment of the nursing needs of a client,
the plan of nursing actions, implementation
of the plan, and evaluation are essential
components of professional nursing practice
and are the functions of the RN, The full
utilization of the services of a RN may
require him/her to delegate selected nursing
tasks to unlicensed personnel. The account-
ability for delegation of nursing tasks re-
mains with the RN, The scope of delegation
and the intensity of supervision by the RN
may vary depending on the setting, the
complexity of the task, the skills of the
unlicensed person, and the client’'s condi-
tion, ability, and willingness to be involved
in the management of his/her own care.
Although unlicensed personnel may be used
to complement the RN in the performance
of nursing functions, such personnel cannot
be used as a substitute for the RN. The
following sections govern the RN in dele-
gating nursing tasks to unlicensed personnel
across a variety of settings where health
related nursing care services are delivered.

§218.2. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Activities of daily living-Limited to
the following activities: bathing, dressing,
grooming, routine hair and skin care, meal
preparation, feeding, exercising, toileting,
transfer/ambulation, and assistance with self
administered medications.

Client-Refers to the individual and
hisfher family or significant others.

Delegation-Authorizing an unli-
censed person to provide nursing services
while retaining accountability for the out-
come. It does not include situations in
which an unlicensed person is directly as-
sisting a RN by carrying out nursing tasks
in the presence of a RN.

Independent living environment-A
client’s individual residence which may in-
clude a group home or foster home as well
as other settings including, but not limited
to, school, work, or church where the client
participates in activities.

Stable and predictable-A situation
where the client’s clinical and behavioral
status and nursing care needs are deter-
mined by the RN to be nonfluctuating and
consistent, including hospice settings where
the client’s deteriorating condition is ex-
pected. Excluded from this definition is any
situation where the client’s clinical and be-
havioral status is changing and where fre-
quent reassessment by an RN is needed.

Unlicensed person-An individual
who is not licensed as a health care pro-
vider, who functions in a complementary or
assistive role to the RN in providing direct
client care or carrying out common nursing
functions. The term includes, but is not
limited to, nurses’ aides, orderlies, assis-
tants, attendants, technicians, home health
aides, medication aides permitted by the
Texas Department of Health, and other indi-
viduals providing personal carefassistance
of health related services.

§218.3. General Criteria for Delega-
tion. The registered professional nurse
delegating nursing tasks to unlicensed per-
sons shall comply with the following re-
quirements. The RN must practice in
accordance with these rules as well as any
other regulations related to the RN’s spe-
cific area or practice setting,

(1) The RN must make an as-
sessment of the client’s nursing care needs.
The RN should, when the client’s condition
allows, consult with the client to identify
the client’s nursing needs prior to delegat-
ing nursing tasks.

(2) The nursing task must be
one that a reasonable and prudent RN
would find is within the scope of sound
nursing judgment to delegate.

(3) The nursing task must be
one that, in the opinion of the delegating
RN, can be properly and safely performed
by the unlicensed person involved without
jeopardizing the client’s welfare. The RN
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delegates nursing tasks based on the needs
of the client and the knowledge and skills of
the individual selected to perform such
tasks.

(4) The nursing task must not
require the unlicensed person to exercise
nursing judgment or intervention except in
emergency situations.

(5) The unlicensed person to
whom the nursing task is delegated must be
adequately identified. The identification
may be by individual or, if appropriate, by
training, education, and/or certification of
the unlicensed person.

(6) The RN shall have either in-
structed the unlicensed person in the dele-
gated task or verified the unlicensed
person’s competency to perform the nursing
task.

(7) 'The RN shall adequately su-
pervise the performance of the delegated
nursing task in accordance with the require-
ments of §2184 of this title (relating to
Supervision).

(8) The RN shall be accountable
and responsible for the delegated nursing
task.

§218.4. Supervision. The registered pro-
fessional nurse shall provide supervision of
all nursing tasks delegated to unlicensed
persons in accordance with the following
conditions,

(1) The degree of supervision
required shall be determined by the RN
after an evaluation of appropriate factors
involved including, but not limited to, the
following:

(A) the stability of the condi-
tion of the client;

(B) the training and capabil-
ity of the unlicensed person to whom the
nursing task is delegated;

(C) the nature of the nursing
task being delegated; and

(D) the proximity and avail-
ability of the RN to the unlicensed person
when the nursing task will be performed.

(2) When the RN delegates .

nursing tasks to unlicensed persons, the RN
or another equally qualified RN shall be
available in person or by telecommunica-
tions, and shall make decisions about appro-
priate levels of supervision using the
following examples as guidelines.

(A) In situations where the
RN’s regularly scheduled presence is re-

quired to provide nursing services, includ-
ing assessment, planning, intervention and
evaluation of clients whose health condi-
tions are changing andfor to evaluate cli-
ent’s health status, the RN must be readily
available to supervise the unlicensed person
in the performance of delegated tasks. Set-
tings include, but are not limited to, acute
care, long-term care, rehabilitation ceaters,
and/or clinics providing public health ser-
vices.

(B) In situations where nurs-
ing care is provided in the client's residence
and the RN is required to assess, plan,
intervene, and evaluate the client’s unstable
and unpredictable condition and need for
skilled nursing services, the RN shall be
responsible for the nursing care rendered
and shall make supervisory visits at least
every two weeks. The RN shall assess the
relationship between the unlicensed person
and the client to determine whether health
care goals are being met. Settings include,
but are not limited to, group homes, foster
homes, and/or the client’s residence.

(C) In situations where nurs-
ing care is provided in the client’s residence
or independent living environments and the
client has stable and predictable health care
needs, the RN shall make supervisory visits
when, in consultation with the client, the
RN determines it is necessary to assure that
safe and effective services are provided.
The ability or desire of the client to partici-
pate in the supervision of the care provided
by the unlicensed person should be consid-
ered when establishing the frequency of
supervisory visits. Settings include, but are
not limited, to hospice care, group homes,
foster homes, the client’s residence, school,
and place of work.

§218.5. Unlicensed Personnel to whom
Tasks are Delegated by Other Licensed
Practitioners.

(@) If a registered professional
nurse practices in a collegial relationship
with another licensed practitioner who has
delegated tasks to an unlicensed person over
whom the RN has supervisory responsibili-
ties, the RN is responsible for the follow-
ing:

(1)  verifying the training of the
unlicensed person; and

(2)  verifying that the unlicensed
person can properly and adequately perform
the delegated task without jeopardizing the
client’s welfare.

(b) If the RN cannot verify the unli-
censed persons capability to perform the
delegated task, the RN must communicate
this fact to the licensee who delegated the
task.

§218.6. Nursing Students Working as Unli-
censed Personnel.  Certain nursing tasks
may be delegated to professional nursing
students working as unlicensed personnel in
agencies, facilities, or institutions provided
the students are currently enrolled in
accredited professional nursing programs or
are on semester breaks from such programs,
and their course of study has included ap-
propriate instruction to prepare them to per-
form the tasks which will be delegated. This
delegation must be consistent with §218.9
and §218.10 of this title (relating to Specific
Nursing Tasks Which May Be Delegated
and Nursing Tasks That May Not Be Rou-
tinely Delegated). Section 218.7 of this title
(relating to Nursing Tasks That May Not Be
Delegated) which prohibits delegation of
certain tasks also applies to nursing students
working as unlicensed personnel.

§218.7. Nursing Tasks That May Not Be
Delegated. By way of example, and not in
limitation, the following are nursing tasks
that are not within the scope of sound pro-
fessional nursing judgment to delegate:

(1) physical, psychological, and
social assessment which requires profes-
sional nursing judgment, intervention, refer-
ral, or follow-up;

(2) formulation of the plan of
nursing care and evaluation of the client’s
response to the care rendered;

(3) specific tasks involved in the
implementation of the plan of care which
require professional nursing judgment or in-
tervention,

(4) the responsibility and ac-
countability for client health teaching and
health counseling which promotes client ed-
ucation and involves the client’s significant
others in accomplishing health goals; and

(5) administration of medica-
tions, including intravenous fluids, except
as permitted by §218.8 of this title (relating
to Administration of Medications).

§218.8. Administration of Medica-
tions. The administration of medications
may be delegated only in accordance with
this section.

(1) In settings where the regis-
tered professional nurses’ regularly sched-
uled presence is required to perform
ongoing assessment, intervention, and eval-
uation of the client’s health status/stability,
the RN may only delegate in compliance
with subparagraphs (A) and (B) of this sec-
tion.

(A) An RN may delegate the
administration of medications to unlicensed
persons working in a long-term care setting
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and holding valid medication aide permits
issued by the Texas Department of Health
under the Health and Safety Code, Chapter
242, Subchapter F. The RN shall be knowl-
edgeable regarding the rules of the Texas
Department of Health governing medication
aides and shall assure that the medication
aide is in compliance with the statute.

(B) An RN may delegate the
administration of medications to unlicensed
persons working in & home health setting
and holding valid home health medication
aide permits issued by the Texas Depart-
ment of Health under the Health and Safety
Code, Chapter 142, Subchapter B. The RN
shall be knowledgeable regarding the rules
of the Texas Department of Health govern-
ing home health medication aides and shall
assure that the home health medication aide
is in compliance with the statute. The RN
shall make a supervisory visit while the
medication aide is in the client’s residence
at least weekly or when any change in
medication regimen is ordered.

(2) In independent living envi-
ronments where the client’s clinical and
behavioral status is stable and predictable
and does not require the regular presence
and assessment, intervention and evaluation
by an RN, including hospice settings where
the client’s deteriorating condition is pre-
dictable, the RN may delegate the adminis-
tration of medications after he/she has
trained or verified the training of the unli-
ceased person to administer the medication.
The RN may only delegate medications
which are administered orally or via perma-
nently placed feeding tubes, sublingually, or
topically, including eye, ear and nose drops
and vaginal or rectal suppositories,

(3) An RN shall not delegate the
following tasks to any medication provider:

(A) calculation of any medi-
cation doses except for measuring a pre-
scribed amount of liquid medication and
breaking a tablet for administration, pro-
vided the RN has calculated the dose;

(B)  administration of the
initial dose of a medication that has not
been previously administered to the client;

(C) administration of medi-
cations by any injectable route;

(D) administration of medi-
cations used for intermittent positive pres-
sure breathing or other methods involving
medication inhalation treatments;

(E) administration of medi-
cations by way of a tube inserted in a cavity
of the body except as stated in paragraph

{2) of this section (relating to administration
of medications);

(F) responsibility for receiv-
ing verbal or telephone orders from a physi-
cian, dentist, or podiatrist; and

(G) responsibility for order-
ing a client’s medication from the phar-
macy.

§218.9. Specific Nursing Tasks Which May
Be Delegated.

(a) By way of example, and not in
limitation, the following nursing tasks are
ones that are within the scope of sound
professional nursing practice to be dele-
gated, regardless of the setting, provided the
delegation is in compliance with §218.3 of
this title (relating to General Criteria for
Delegation) and the level of supervision
required is determined by the RN:

(1) non-invasive and non-sterile
treatments unless otherwise prohibited by
§218.10 of this title (relating to Nursing
Tasks That May Not Be Routinely Delegat-
ed);

(2) the collecting, reporting, and
documentation of data including, but not
limited to:

(A) vital signs, height,
weight, intake and output, clinitest, and
hematest results;

(B) changes from baseline
data established by the RN;

(C) environmental situations;

(D) client or family com-
ments relating to the client’s care; and

(E) behaviors related to the
plan of care;

(3) ambulation, positioning, and
turning;

(4) transportation of the client
within a facility;

(5) personal hygiene and elimi-
nation, including vaginal irrigations and
cleansing enemas;

(6) feeding, cutting up of food,
or placing of meal trays;

(7) socialization activities;

(8) activities of daily living;
and

(9) reinforcement of health
teaching planned and/or provided by the
registered nurse.

(b) By way of example, and not in
limitation, in independent living environ-

ments, where the client has stable and pre-
dictable health care needs, the RN may
delegate activities of daily living and nurs-
ing tasks required for maintenance of the
client’s status. These tasks may only be
delegated in accordance with §218.3 and
§218.4 of this title (relating to General Cri-
teria and Supervision) when the RN has
assessed the client’s available support sys-
tems and the client’s ability and willingness
to share in the management of his/her care.
Delegable tasks, in addition to those identi-
fied in subsection (a) of this section include;

(1) medication administration in
compliance with §218.8(2) of this title (re-
lating to Administration of Medications);

(2)  assistance with feeding, in-
cluding tube feeding through permanently
placed tubes;

(3) assistance with elimination,
including intermittent catheterization; and

(4) assistance with other activi-
ties necessary to maintain the independence
of the client such as maintenance of skin
integrity and mobility.

§218.10. Nursing Tasks That May Not Be
Routinely Delegated.

(a) By way of example, and not in
limitation, the following are nursing tasks
that are not usually within the scope of
sound professional nursing judgment to del-
egate and may be delegated only in accord-
ance with subsection (b) of this section.
Treatments which include:

(1) sterile procedures-those pro-
cedures involving a wound or an anatomical
site which could potentially become in-
fected;

(2) non-sterile procedures, such
as dressing or cleansing penetrating wounds
and deep burns;

(3) invasive procedures-insert-
ing tubes in a body cavity or instilling or
inserting substances into an indwelling tube,
unless allowed in §§218.8(2), 218.9(a)(5),
or 218.9(b) of this title (relating to Admin-
istration of Medications and Specific Nurs-
ing Tasks Which May be Delegated);

(4) care of broken skin other

than minor abrasions or cuts generally clas-
sified as requiring only first aid treatment.

(b) The nursing tasks listed in sub-
section (a) of this section may be delegated
to an unlicensed person only:

(1) under circumstances where a
reasonably prudent RN would find that the
delegation does not jeopardize the client’s
safety and/or welfare;

(2) if, in the judgment of the
RN, the unlicensed person has the appropri-
ate knowledge and skills to perform the
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nursing task(s) in a safe and effective man-
ner,

(3) if the delegation is in com-
pliance with §218.3 and §218.9(b) of this
title (relating to General Criteria for Delega-
tion and Specific Nursing Tasks Which
May Be Delegated) where applicable;

(4) if the RN delegating the task
is directly responsible for the nursing care
given to the client;

(5) if the agency, facility, or in-
stitution employing unlicensed personnel
follows a current protocol for the instruction
and training of unlicensed personnel per-
forming nursing tasks under this subsection
and that said protocol is developed with
input by registered nurses currently em-
ployed in the facility and includes:

(A) the manner in which the
instruction addresses the complexity of the
delegated task;

(B) the manner in which the
unlicensed person demonstrates competency
of the delegated task;

(C) the mechanism for re-
evaluation of the competency; and

(D) an established mecha-
nism for identifying those individuals to
whom nursing tasks under this subsection
may be delegated; and

(6) if the protocol recognizes
that the final decision as to what nursing
tasks can be safely delegated in any specific
situation is within the specific scope of the
RN’s professional judgment.

§218.11. Exclusion from Rules. These sec-
tions shall not be construed to apply to
registered professional nurses who:

(1) supervise or instruct others
in the gratuitous nursing care of the sick;

(2) are qualified nursing faculty
or preceptors directly supervising or in-
structing nursing students in the perfor-
mance of nursing tasks while enrolled in
accredited nursing programs; and

(3) instruct and/or supervise an
unlicensed person in the proper perfor-
mance of nursing tasks as a part of an

education course designed to prepare per-
sons to obtain a state license, certificate or
permit that authorizes the person to perform
such tasks.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

issued in Austin, Texas, on September 28,
1992.

TRD-8213100 Loulse Waddili, Ph.D., R.N.

Exocutive Director
Texas Board of Nuree
Examiners

Proposed date of adoption: November 17,
1992

For further information, please call: (512)
835-8650

¢ ¢ ¢
TITLE 25. Health Services

Part 1. Texas Department
of Health

Chapter 38. Chronically Il and
Disabled Children’s Services

¢ 25 TAC §383

The Texas Department of Health (depart-

ment) proposes an amendment to §38.3, con-
ceming Chronically Il and Disabied
Children's (CIDC Services). The amendment
is to paragraph (1)(B) conceming medical
elighility criteria. The amendment will comect
oversights; insert International Classification
of Diseases (ICD-9) code revisions; move
CIDC conditions listed in Priority 1 into full
CIDC coverage; and make editorial changes
to comect text emors.

The oversights consist of conditions and
codes which were unintentionally omitted
from the diagnoses listing for medical eligibil-
ity criteria that was published in the April 5,
1991, issue of the Texas Register. Some of
these were omissions where the congenital
form of a condition was listed, but the ac-
quired form was not. Once again, these are
oversights and not an expansion of coverable
conditions.

With the publishing of the Fourth Edition of
the ICD-9-CM, many codes for CIDC covered
diagnoses have been subdivided into five dig-
u:é These changes have been inserted into
the text.

The moving of CIDC conditions listed in Prior-
ity 1 into full CIDG coverage doas not repre-
sent an expansion of coverage, as these
conditions have been covered under the
CIDC program as pilot projects since 1989.

Roy Middleton, Chief Accountant lil, has de-
termined that for the first five-year period the
section is in effect there will be fiscal implica-
tions for state government as a result of en-

forcing or administering the section. The
effect on state government will be an esti-
mated additional cost of $600, 000 for CIDC
Program services for each year of the first
five years that the section as proposed is in
effect. There are no anticipated fiscal implica-
tions on local government.

Mr. Middlston also has determined that for
each year of the first five years the section is
in ettect the public benefit anticipated as a
result of enforcing the section will be that the
CIDC Program will be able to remain within
budgetary limitations for the next biennium,
and have an accurate listing of diagnoses for
CIDC medical elighility coverage. This sec-
tion as proposed will focus the GIDC Program
more closely with the CIDC mission and ob-
jectives, and eliminate the inconsistencies
with the use of ICD-9 coding within the CIDC
Program. There is no anficipated cost to
small businesses to comply with the section
as proposed. There is no anticipated eco-
nomic cost to persons who are required to
comply with the seclion as proposed.

Comments on the proposal may be submitted
to John E. Evans, Chief, Bureau of Chroni-
cally Hll and Disabled Children’s (CIDC) Ser-
vices Program, Texas Department of Health,
1100 West 49th Street, Austin, Texas 787586,
(512) 458-7355. Public comments will be ac-
copted for 30 days after the publication of the
sections in the Texas Register.

The amendment is proposed under the
Health and Safety Code, Chapter 35, which
provides the Texas Board of Health with the
authority to adopt rules conceming the GIDC
Services Program; and §12.001, which pro-
vides the Texas Bcard of Health with the
authority to adopt rules for the performance of
every duty imposed by law on the Texas
Board of Health, the Texas Department of
Health, and the commissioner of health. The
amendment will affect the Health and Safety
Code, Chapter 35.

§38.3. Eligibility for Client Services. In
order for an individual to be eligible for the
Chronically Ill and Disabled Children’s Ser-
vices (CIDC) Program, the individual must
meet the medical, financial, and other crite-
ria in this section,

(1) Medical criteria.

(A) (No change.)

(B) Coverable conditions.
The Texas Department of Health, with ap-
proval by the Texas Board of Health, shall
use the following medical criteria to deter-
mine CIDC Program eligibility.

17 TexReg 6854  October 6, 1992

Texas Register ¢



§38.3(1)(B): MEDICAL ELIGIBILITY CRITERIA

ICD-9 CODES

COVERABLE DIAGNOSES

INFECTIOQUS AND PARASITIC DISEASES

Tuberculosis
015.00-015.96

Human Immunodeficiency Virus (HIV) Infection

042.0-044.9
19.8

Late Effects of Infectious and Parasitic Diseases

137.3
138

Malignant Neoplasms
140.0-208.9

Benign Neoplasms
211.0-211.2 [211.4]
212.0,212.1,212,2,212.3
213.0-213.9

216.0-216.9

225.0-225.9

2273

227.4

228.1

Carcinoma In Situ
230.0-234.9

Tuberculosis of bones and joints

Human immunodeficiency virus

(HIV) infection
itiv rologi r_vi ltur
in Vv

Late effects of tuberculosis of bones
and joints
Late effects of acute poliomyelitis

All malignant neoplasms

Polyposis syndrome (only)
Recurrent laryngeal papilloma (only)
Benign neoplasm of bone

Giant blue nevus (only); giant
pigmented nevus (only)

Benign neoplasm of brain and other
parts of nervous system

Benign_neoplasm of pituitary gland
and craniopharyngeal duct (pouch)
Benign neoplasm of pineal gland

All lymphangiomas (including cystic
hygromas)

Cancer in situ
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Neoplasms of Uncertain Behavior
235.0-238.9

Neoplasms of Unspecified Nature
239.6
239.7

Benign Neoplasms
228.00-228.09

Neoplasms of uncertain behavior

Brain
Endocrine glands and other parts of
nervous system

Hemangioma (only with severe facial
cosmetic disfigurement,
hemorrhage, ulceration, necrosis,
infection or impaired physiologic
functioning)

Disorders of Thyroid Gland
243

Diseases of Other Endocrine Glands

253.2
253.3

253.7
255.2
255.6

Nutritional Deficiencies

268.0-268.1

268.2

268.9

Other Metabolic and Immunity Disorders
270.1

271.1

275.3

277.00-277.01

Congenital hypothyroidism
Insulin d jent diat m

Panhypopituitarism

Pituitary dwarfism (growth hormone
deficiency)

Iatrogenic pituitary disorders
Adrenogenital disorders
Medulloadrenal hyperfunction

Rickets
Osteomalacia, unspecified
nspecified Vitami fici

P.X.U.

Galactosemia

Disorders of phosphorus metabolism
Cystic fibrosis
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277.8

Histiocytosis; Hand-Schuller-
Christian  Disease;  eosinophilic
granulomas, familial
erythrophagocytic
lymphohistiocytosis, virus-associated
hemophagocytic syndrome, sinus
histiocytosis with massive
lymphadenopathy

Sickle-cell thalassemia (only)
Congenital factor VIII disorder
Congenital factor IX disorder
Congenital factor XI deficiency
Congenital deficiency of other

von Willebrand’s disease

Malignant neoplasm of the brain and

282.4
282.60-282.69 Sickle cell anemia
286.0
286.1
286.2
286.3
clotting factors
286.4
DISEASES OF THE NERVOUS SYSTEM
Neoplasms
191.0-192.9
nervous system
225.0-225.9

237.70,237,71,237.72[237.7)

Inflammatory Diseases of the Central Nervous System
324.0-324.9
326.0

Benign neoplasm of brain and
nervous system
Neurofibromatosis

Intracranial and intraspinal abscess
Late effects of intracranial and
intraspinal abscess

Hereditary and Degenerative Diseases of the Central Nervous System

331.3
331.4
331.89
333.2
333.5
* 333.7

334.1
336.0

Communicating hydrocephalus
Obstructive hydrocephalus
Congenital cerebral ataxia
Myoclonus (epilepsy)

Other choreas (paroxysmal)
Symptomatic torsion dystonia
(athetoid cerebal palsy)

Hereditary spastic paraplegia
Syringomyelia
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336.1
336.2

336.3
336.8
336.9

Other Disorders of the Central Nervous System
342.0-342.9 .
343.0-343.9
344.0-344.5,344.60,344.61,344.8,344.9
345.00-345.91 [345.90]

348.0

349.81

Disorders of the Peripheral Nervous System
352.6

359.0-359.1

Cerebrovascular Disease (not related to injury)
430

431

432.0
432.1
432.9
434.0
434.1
434.9

436
437.3

438
Dorsopathies
720.0

721.0

721.1

Vascular myelopathies

Subacute combined degeneration of
spinal cord

Myelopathy in other diseases
Myelopathy NEC

Spinal cord diseases NOS

Hemiplegia

Infantile cerebral palsy

Paralytic syndromes
Epilepsy/seizure disorder

Cerebral cysts

Cerebrospinal fluid rhinorrhea.

Multiple cranial nerve palsies
progressive muscular dystrophy

Subarachnoid hemorrhage; ruptured
cerebral aneurysm

Intracerebral hemorrhage
Nontraumatic extradural hemorrhage
Subdural hemorrhage (nontraumatic)
Intracranial hemorrhage (unspecified)
Cerebral thrombosis

Cerebral embolism

Cerebral artery occlusion,
unspecified (infarction)
Cerebrovascular accident

Cerebral aneurysm, nonruptured
(430 is ruptured)

Late effects of cerebrovascular

disease

Ankylosing spondylitis (rheumatoid
arthritis of spine)

Cervical spondylosis  without
myelopathy

Cervical spondylosis with
myelopathy
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721.2 Thoracic spondylosis  without

. , myelopathy
721.3 Lumbosacral spondylosis without
' myelopathy
721.41-721.42 Thoracic or lumbar spondylosis with
: myelopathy
721.5 ' Kissing spine
721.6 Ankylosing vertebral hyperostosis
721.7 Traumatic spondylopathy
721.8 Other allied disorders of spine
721.90 Spondylosis of unspecified site
without mention of myelopathy
721.91 Spondylosis of unspecified site with
myelopathy
Congenital Anomalies
741.00-741.93 Spina Bifida (includes Arnold-
Chiari/Chiari II)
742.0 Encephalocele
742.2 Reduction deformities of brain
742.3 Congenital hydrocephalus
742.4 Other specified anomalies of brain;
ex. congenital cerebral cysts,
porencephaly
742.51-742.59 Other specified anomalies of spinal
cord (including diastematomyelia)
747.81 Anomalies of cerebrovascular system
759.6 . Other hamartoses
Other Conditions Originating in the Perinatal Period
767.4 Injury to spine and spinal cord
767.6 Injury to brachial plexus due to birth
trauma
Fracture of Neck and Trunk :
805.00-805.9 Fracture of vertebral column,
without mention of spinal cord injury
806.00,806.02-806.04,806.05-806.09, Fracture of vertebral column with
806.10,806.12-806.14,806.15-806.19, spinal cord injury; cervical, closed;
806.20-806.9 cervical, open; dorsal (thoracic),

closed; dotsal (thoracic), open;
lumbar, closed; lumbar, open;
sacrum and coccyx, closed; sacrum
and coccyx, open; unspecified,
closed; unspecified, open
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Injury to Nerves and Spinal Cord
952.00,952.02-952.04;952.05-952.09

952.10-952.19

952.2
952.3
952.4
952.8
952.9
953.0-953.9

955.0,955.1,955.2,955.3
956.0,956.1,956.2,956.3

C1-C4, C5-C7 spinal cord injury
without evidence of spinal bone
injury

T1-T12 complete and incomplete
spinal cord injury without evidence
of spinal bone injury

Lumbar

Sacral

Cauda equina

Multiple sites of spinal cord
Unspecified site of spinal cord
Injury to nerve roots and spinal
plexus (including brachial plexus
injury)

Injury to axillary, median, ulnar or
radial nerves

Injury to sciatic, femoral, posterior
tibial or peroneal nerves

---ee-e---—- Conditional Diagnoses --------------

Disorders of the Peripheral Nervous System
357.0

Acute infective polyneuritis;
(Guillain-Barre or postinfectious
polyneuritis) (rehabilitation only)

DISORDERS OF '

365.14
365.41

365.42

365.43

365.44

365.63 .
366.00-366.09
366.20-366.23

Glaucoma of childhood (open-angle
glaucoma)

Glaucoma associated with chamber
angle anomalies

Glaucoma associated with anomalies
of iris

Glaucoma associated with other -

anterior segment anomalies
Glaucoma associated with systemic
syndromes

Glaucoma associated with vascular
disorders

Infantile, juvenile, and presenile
cataract

Traumatic cataract
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368.00-368.03

Congenital Anomalies of the Eye
743.00-743.06

743.10-743.12

743.20-743.22.

743.30-743.39

743.45

Amblyopia ex anopsia

Anophthalmos

Microphthalmos

Congenital glaucoma (buphthalmos)
Congenital cataract

Aniridia

--=------------ Conditional Diagnoses -------------

Disorders of Eye and Adnexa
360.89 x
374.30-374.34 .

378.00-378.9

Congenital Anomalies of the Eye
743.61,743.62

Injury
951.0

951.1
951.3

951.4

1 F THE EAR

Mastoiditis and Related Conditions
383.1

383.20-383.22

383.32

Other Disorders of Middle Ear and Mastoid
385.02,385.03

385.21-385.24

385.30

Anophthalmos (acquired) (only)
Ptosis (surgery only)

Strabismus and other disorders of
binocular eye movement (surgery
only)

Congenital anomalies of the eyelid
(surgery only)

Injury to oculomotor nerve (surgery
only)

Injury to trochlear nerve (surgery
only)

Injury to abducens nerve (surgery
only)

Injury to facial nerve (surgery only)

TOID

Chronic mastoiditis
Petrositis
Postmastoid cholesteatoma

Tympanosclerosis involving
tympanic membrane, ear ossicles,
and middle ear

Acquired abnormality of ear ossicles
(ankylosis, discontinuity, partial loss)
Cholesteatoma, unspecified
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385.31
385.32,385.33

Congenital Anomalies of Ear, Face and Neck

744.00-744.09

Mastoiditis and Related Conditions

383.00-383.02

ISE

Neoplasms
212.7

Acute Rheumatic Fever
391.0-391.9

392.0,392.9
393

394.0

394.1

394.2

394.9

395.0
395.1
395.2
395.9
396.0-396.8
397.0
397.1
397.9

398.0-398.99

F THE CIR

Cholesteatoma of attic
Cholesteatoma of middle ear/mastoid

Anomalies of ear causing impairment
of hearing (includes microtia with
hearing impairment)

Conditional Diagnoses -----=-----=--

Acute mastoiditis (surgery only)

ATOR TE

Benign neoplasm of heart

Rheumatic fever with heart
involvement - acute rheumatic
pericarditis

Rheumatic chorea .

Chronic rheumatic pericarditis
Mitral stenosis

Rheumatic mitral insufficiency
Mitral stenosis with insufficiency
Other and unspecified mitral valve
diseases

Rheumatic aortic stenosis
Rheumatic aortic insufficiency
Rheumatic aortic stenosis with
insufficiency

Other and unspecified rheumatic
aortic diseases

Diseases of mitral and aortic valves
Diseases of tricuspid valve
Rheumatic diseases of pulmonary
valve

Rheumatic diseases of endocardium,
valve unspecified

Other rheumatic heart disease
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)Ischemic Heart Disease
414.11

Diseases of Pulmonary Circulation
416.0
416.1
416.8

416.9

Other Forms of Heart Disease
424.0

424.1
424.2

424.3
425.1

425.3
425.4
426.0-426.9
4217.0

4217.1

427.2
427.31-427.32
427.81

Cerebrovascular Disease (Not related to injury)
430

431
432.0-432.9

434.0-434.9
436
437.3

Coronary arteriovenous aneurysm

Primary pulmonary hypertension
Kyphoscoliotic heart disease

Other chronic pulmonary heart
disease  (secondary  pulmonary
hypertension)

Chronic pulmonary heart disease,
unspecified

Mitral valve disorders - includes
mitral valve prolapse

Aortic valve disorders

Tricuspid valve disorders, specified
as non-rheumatic

Pulmonary valve disorders
Hypertrophic obstructive
cardiomyopathy/idiopathic
hypertropic subaortic stenosis (IHSS)

Endocardial fibroelastosis

Primary cardiomyopathies
Conduction disorders

Paroxysmal supraventricular
tachycardia

Paroxysmal ventricular tachycardia
Paroxysmal tachycardia, unspecified
Atrial fibrillation and flutter
Sinoatrial node dysfunction

Subarachnoid hemorrhage; ruptured
cerebral aneurysm

Intracerebral hemorrhage

Other and unspecified intracranial
hemorrhage

Occlusion of cerebral arteries
Cerebrovascular accident

Cerebral aneurysm, nonruptured
(430 is ruptured)
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438

Diseases of Arteries, Arterioles, and Capiliaries -

446.1

Congenital Anomalies
745.0-745.7,745.8,745.9

746.00

746.01
746.02

746.09

746.1
746.2
746.3
746.4
746.5
746.6
746.7
746.81
746.82
746.83
746.84

746.85

746.86
746.87

746.89

746.9

7417.0
747.10-747.11
747.21

747.22

747.29

747.3:

Late effects of cerebrovascular
disease

Acute febrile mucocutaneous lumph
node syndrome (MCL-Kawasaki
disease)

Bulbus cordis anomalies and
anomalies of cardiac septal closure

Pulmonary valve anomaly
unspecified

Congenital pulmonary valve atresia
Congenital stenosis of pulmonary
valve

Congenital insufficiency of
pulmonary valve (Fallot’s triad)

Congenital tricuspid atresia/stenosis
Ebstein’s anomaly

Congenital aortic valve stenosis
Congenital aortic valve insufficiency
Congenital mitral stenosis

' Congenital mitral insufficiency

Hypoplastic left heart syndrome
Subaortic stenosis

Cor triatriatum

Infundibular pulmonic stenosis
Obstructive anomalies of heart not
elsewhere classified

Coronary artery anomalies, including
coronary arteriovenous aneurysm
Congenital heart block

Malposition of the heart and cardiac
apex

Other specified anomalies of heart
Tricuspid insufficiency (only)
Patent ductus arteriosus

Coarctation of aorta

Anomalies of aortic arch

Atresia and stenosis of aorta

Other anomalies of aorta

Anomalies of the pulmonary artery
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747.41
747.42

747.49
747.81

*
Total anomalous pulmonary venous
connection ‘
Partial anomalous pulmonary venous
connection
Other anomalies of great veins
Anomalies of cerebrovascular system

meeeemeneaee Conditional Diagnoses -=------<-----

Other Forms of Heart Disease

421.0;421.1;421.9

Acute and subacute bacterial
endocarditis (if other coverable
cardiac condition present)

Gther Anomalies of Peripheral Vascular System

747.6

Arteriovenous aneurysm (peripheral)
(only) - (requires documentation of
severity with damage of surrounding
muscle, bone, and/or other tissue;
medical review required for
eligibility determination)

DISEASES OF THE RESPIRATORY SYSTEM

Congenital Anomalies
748.0

A

Congenital Anomalies
748.1

Neoplasms
211.3,211.4

Choanal atresia

-=e--m—-—-- Conditional Diagnoses ------=-------

Other anomalies of nose (congenital)
(requires documentation
demonstrating necessity for repair;
medical review required for
eligibility determination)

DISEASES OF THE DIGESTIVE SYSTEM

Colonic polyps
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Diseases of Esophagus, Stomach, and Duodenum
530.1
530.3
530.4
530.6
537.3

Hernia of Abdominal Cavity
553.1 ‘

Noninfectious Enteriti i Coliti
555.0.555.1.555.2.555.9

336

Other Diseases of Intestines and Peritoneum
560.0

560.2

Congenital Anomalies
750.3

750.6
751.0
751.1
751.2
751.3
751.4
751.5

751.61
751.8

756.6
756.7

Injury
862.22,862.32,874.4,874.5

Esophagitis - gastroesophageal reflux
Stricture and stenosis of esophagus
Perforation of esophagus
Diverticulum of esophagus acquired
Volvulus - midgut

Omphalocele (only)

- iV

Intussusception
Volvulus

Tracheosophageal fistula, esophageal
atresia and stenosis (congenital) ‘
Congenital hiatal hernia

Meckel’s diverticulum

Atresia and stenosis of small
intestine

Atresia and stenosis of large
intestine, rectum and anal canal
Hirschsprung’s disease and other
congenital functional disorders of
colon

Anomalies of intestinal fixation
Other congenital intestinal anomalies
- intussusception

Biliary atresia

Other specified anomalies of the
digestive system

Anomalies of diaphragm (congenital
diaphragmatic hernia) ‘
Anomalies of abdominal wall;
gastroschisis/exomphalos/prunebelly

Perforation of esophagus (traumatic)
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DISEASES OF THE GENITOURINARY SYSTEM

Nephritis, Nephrotic Syndrome, Nephrosis
588.0

Other Diseases of the Urinary System
591

593.3

593.4

593.5

593.7

593.82

596.1

598.00-598.9

59.1

Other Disorders of Female Genital Tract
619.0-619.8
- 619.9

Congenital Anomalies
752.2-752.49

752.6
752.7

753.2
753.4
753.5
753.6

753.7
753.8

SEA F THE MU KELETAL

Dentofacial anomalies, including malocclusion

524.0
524.1

Renal osteodystrophy

Hydronephrosis

Stricture or kinking of ureter
Other ureteric obstruction
Hydroureter

Vesicoureteral reflux
Ureteral fistula
Intestinovesical fistula
Urethral stricture

Urethral fistula

Female genital fistula
Unspecified fistula involving female
genital tact

Congenital anomalies of genital
organs

Male hypospadias/epispadias
Indeterminate sex and
pseudohermaphroditism

Congenital obstructive defects of
renal pelvis and ureter

Other specified anomalies of ureter
Exstrophy of urinary bladder
Atresia and stenosis of urethra and
bladder neck

Anomalies of urachus

Other specified anomalies of bladder
and urethra

TEM AND CONNECTIVE TI

Major anomalies of jaw size
Anomalies of relationship of jaw to
cranial base
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Arthropathies and Related Disorders
710.C
710.1
710.3
710.4
710.8

711.00-711.09
713.2

714.0-714.9

715.00-715.98
716.10-716.19
718.20-718.29
718.30-718.39
718.40-718.49
718.50-718.59
719.20-719.29

Dorsopathies
720.0
721.0-721.91
723.5

’

Rheumatism, excluding the back
726.91
727.81

728.3

Systemic lupus erythematosus
Scleroderma

Dermatomyositis

Polymyositis

Other specified diffuse diseases of
connective tissue

Pyogenic arthritis

Arthropathy associated with
hematological disorders

Rheumatoid arthritis and other
inflammatory  polyarthropathies -
includes:  polyarticular  juvenile
rheumatoid  arthritis, chronic
(includes Still’s disease) and acute
juvenile rheumatoid arthritis-
(pauciarticular and monoarticular)
Osteoarthrosis and allied disorders
Traumatic arthropathy

Pathological dislocation

Recurrent dislocation of joint

Joint contracture

Ankylosis of joint

Villonodular synovitis

Ankylosing spondylitis

Spondylosis and allied disorders
Torticollis (see also 754.10 and
767.80)

Exostosis of unspecified site
Contracture of tendon (sheath) (short
achilles tendon, acquired)

Other specific muscle disorders
(arthrogryposis)

Osteopathies, Chondropathies, and Acquired Musculoskeletal Deformities

730.00-730.99

732.0
732.1

Osteomyelitis, periostitis, and other
infections involving bone

Juvenile osteochondrosis of spine
Juvenile osteochondrosis of hip and

pelvis
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1322

23
732.4

732.5
132.6
732.7
732.8

732.9

733.1
733.20-733.29
733.40-733.49
733.81-733.82
735.0-735.9
736.00-736.89
737.0-737.9
738.4

Congenital Anomalies
(see also 524.0)

754.0
754.1

754.2
754.30-754.35
754.40

754.41

754.43
754.50-754.59
754.60-754.69
754.70-754.719
754.89

755.00-755.02
755.10-755.14
755.20-755.4
755.50-755.69
756.0
756.10-756.19

Nontraumatic slipped upper femoral
epiphysis

Juvenile osteochondrosis of upper
extremity

Juvenile osteochondrosis of lower
extremity, excluding foot

Juvenile osteochondrosis of foot
Other juvenile osteochondrosis
Osteochondritis dissecans

Other specified forms of
osteochondropathy

Unspecified osteochondropathy
Pathological fracture

Cyst of Bone

Aseptic necrosis of bone

Malunion and nonunion of fracture
Acquired deformities of toe

Other acquired deformities of limbs
Curvature of spine

Acquired spondylolisthesis

Certain congenital musculoskeletal
deformities of skull, face and jaw
Congenital torticollis (see also 723.5
and 767.8)

Congenital curvature of spine
Congenital dislocation of hip
Congenital genu recurvatum
Congenital knee dislocation (with
genu recurvatum)

Congenital bowing of tibia and fibula
Varus deformities of feet

Valgus deformities of feet

Other congenital foot deformities
Other specified nonteratogenic
anomalies

Polydactyly

Syndactyly

Reduction deformities of limbs
Congenital anomalies of limbs
Anomalies of skull and face bones
Anomalies of spine
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756.4
756.50-756.59

Other Conditions Originating in the Perinatal Period
767.8

Injury
§39.00-839.08.839.10-839.18

839.20-839.21;839.30-839.31;
839.41-839.42,839.51-839.52

885.0-887.7

895.0-897.7

Chondrodystrophy
Osteodystrophies

Other specified birth trauma -
(torticollis only) see also 723.5 and
754.1

islocati i -
closed and open
Dislocation of vertebra(e) - thoracic,
lumbar, [and] sacral and coccyx
[vertebra]
Traumatic amputation of thumb,
fingers, or arm and hand
Traumatic amputation of toes, foot,
or legs

Late Effects of Injuries, Poisonings, Toxic Effects, and other External Causes

905.0

905.1

905.2
905.3
905.4
905.5

905.6
905.8
905.9
906.4
907.0

907.1
907.2
907.3

Late effect of fracture of skull and
face bones

Late effect of fracture of spine and
trunk without mention of spinal cord
lesion

Late effect of fracture of upper
extremities

Late effect of fracture of neck of
femur

Late effect of fracture of lower
extremities

Late effect of fracture of multiple
and unspecified bones

Late effect of dislocation

Late effect of tendon injury

Late effect of traumatic amputation
Late effect of crushing

Late effect of intracranial injury
without mention of skull fracture
Late effect of injury to cranial nerve
Late effect of spinal cord injury
Late effect of injury to nerve root(s),
spinal plexus(es) and other nerves of
trunk

17 TexReg 6870  October 6, 1992  Texas Register ¢



907.4 Late effect of injury to peripheral
nerve of shoulder girdle and upper

limb
907.5 Late effect of injury to peripheral
nerve of pelvic girdle and lower limb
907.9 Late effect of injury to other and
unspecified nerve
BURNS
Late Effects of Injuries, Poisoning, Toxic Effects, and other External Causes
906.5-906.9 Late effects of burn (second and
third degree)
Burns ‘ .
940.0-940.9 | Burns confined to eye and adnexa
941.30-941.59 Burn of face, head and neck
942.3-942.59 Bumn of trunk
943.30-943.59 Burn of upper limb, except wrist and
hand
944.30-944 .58 Bum of wrist(s) and hand(s)
945.30-945.59 Bum of lower limb(s)
946.3-946.5 Bumns of multiple specified sites
947.0-947.9 Bumns of internal organs
948.11 : Burns classified according to extent
948.21-948.22, 948.31-948.33, of body surface involved
948.41-948.44,948.51-948.55,
948.61-948.66,948.71-948.77,
948.81-948.88,948.91-948.99
(5th digit must be specified - it
indicates percent of 3rd degree burn)
949.3-949.5 Bum, unspecified
THER A ED OR CONGENITAL ANOMALIES
[OTHER CONGENITAL ANOMALIES]
744.83 Macrostomia (congenital)
749.00-749.25 Cleft palate and cleft lip

528.9 Velopharyngeal incompetence,
acquired (only)
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VIEW 1T -
the extent of deformity and necessity
ir ir
738.1 her in formi
medical view I -
ntati X
required)
750.26 Congenital short palate (only)
750.29 Velopharyngeal incompetence,

congenital (only)
PRIORITY LI DICAL

The following priority listing [listings] of medical conditions may be used to guide the program
in piloting medical condition coverage. Upon program recommendation and Board of Health
action the conditions contained in priority listings will become part of the program’s regular
medical eligibility criteria. It is recognized that the conditions in this section may be costly and
that program payment limitations will need to be instituted.

[PRIORITY 1:

250.01,250.11,250.21,250.31, Insulin Dependent Diabetes
Mellitus

250.41,250.51,250.61,250.71,

250.81,250.91

555.0;555.1;555.2;555.9 Crohn’s - large and small intestine

556 Colitis - ulcerative

359.0-359.1 Congenital hereditary and
hereditary progressive muscular
dystrophy]

RIORITY 2:
493.00-439.91 Asthma (reactive airway disease)
390 Rheumatic fever - without mention
' of heart involvement

771.5 Necrotizing enterocolitis - in fetus or
newbomn (chronic complication only)

770.7 Bronchopulmonary dysplasia

362.21 Retrolental fibroplasia

277.5 Mucopolysaccharidosis - (Types 1-6)

279.2 Severe combined immune deficiency;
X-linked agammaglobulinemia

759.5 Tuberous sclerosis
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(©) (No change)
(2)-(9) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 28,
1992

TRD-9213173 Robert A. MacLean, M.D.

Deputy Commissioner
Texas Department of
Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
458-7355

\ 4 ¢ L 4

Chapter 169. Veterinary Public
Health

Rabies Control and Eradication

e 25 TAC §§169.22-169.24,
169.26-169.31, 169. 33

The Texas Department of Health (depart-
ment) proposes amendments to §§169.22-
169.24, 169.26-169.31, and 169.33, concern-
ing rabies control and eradication. The sec-
tions cover definitions, pre-exposure rabies
immunization, facilities for the quarantining of
animals, quarantine method and testing, pub-
lic and private entities that operate a quaran-
tine facility, vaccination requirement, and
disposition of domestic animals exposed to
rabies. These amendments add coyotes to
the list of high-risk animals, clarify that a
10-day observation period is applicable only
to biting dogs and cats, require preexposure
immunization of personnel at high risk from
rabies, prescribe training standards for man-
agers of animal quarantine facilities, prohibit
rabies vaccination of animals during quaran-
tine, require written standard operating proce-
dures for quarantine facilities, clarify rabies
vaccination certificate requirements, and de-
lineate proper procedures for the manage-
ment of domestic animals exposed to rabies.
In addition, the department is proposing sev-
eral editorial changes for purposes of clarifi-
cation.

William W. Rosser, D.V.M., MA., chief, bu-
reau of veterinary public health, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Dr. Rosser also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be decreased
risks of rabies and unnecessary antirabies
prophylaxis. There is no cost for compliance
to small business. There is no anticipated
economic cost to persbns who may be re
quired to comply with the sections as pro-
posed. There will be no impact to local em-
ployment.

Comments on the proposal may be submitted
to Keith A. Clark, D.V.M,, Ph. D., Director,
Zoonosis Control Division, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7255.
Public comments will be accepted for 30 days
afier publication of these sections in the
Texas Register.

The amendments are proposed under the
Health and Saftety Code, §826.011, which
provides the Texas Board of Health with the
authority to adopt rules concerning rabies
control; and §12.001, which provides the
Texas Board of Health with the authority to
adopt rules for the performance of every duty
imposed by law on the Texas Board of
Health, the Texas Department of Health, and
the commissioner of health. The amendments
will affect the Health and Safety Code,
§826.011.

§169.22. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

High risk animals-Those animals
which have a high probability of transmit-
ting rabies; they include skunks, bats, foxes,
coyotes, and raccoons.

Observation period-The time {10
days] following a bite incident during which
the biting animal’s health status must be
monitored. The observation period for do-
mestic dogs and cats (only) is 10 days.

§169.23. Information Relating to the Con-
trol of Rabies. The Texas Department of
Health’s Zoonosis Control Division (ZCD)
will assume the responsibility of collecting,
analyzing, and preparing monthly and an-
nual summations of rabies activity in the
state. These reports will be forwarded to
national, state, and municipal agencies as
required, and selected statistics will be sent
to the practioners of veterinary medicine
throughout the state.

§169.24. Preexposure Rabies Immuniza-
tion. Preexposure rabies immunization
shall [should] be administered to all indi-
viduals whose activities place them at a
significant risk of exposure to rabies, in
accordance with the recommendations of
the CDC Immunization Practices Advisory
Committee (ACIP).

§169.26. Facilities for the Quarantining of
Animals.

(a) Generally.
(1)-(5) (No change.)

(6) Management., The man-
ager of a quarantine facility should be
either a licensed veterinarian or an ani-
mal control officer certified by the de-
partment.

(b)-(h) (No change.)

§169.27. Quarantine Method and Testing.

(a) When a dog or cat which has
bitten a human has been identified, the
owner or custodian will be required to place
the animal in quarantine. Unvaccinated an-
imals should not be vaccinated against
rabies during the observation period. The
10-day observation period will begin on the
day of the bite incident. The animal must be
placed in a Texas Department of Health
(department) [TDH] approved facility
specified by the local health authority.
However, the owner of the animal may
request permission from the local health
authority for home quarantine if the follow-
ing criteria can be met.

(D)-4) (No change.)

(b) A dog or cat which has bitten a
human and has been designated by the local
health authority as unclaimed may be hu-
manely killed in such a manner that the
brain is not mutilated. The brain shall be
submitted to a department [TDH] certified
laboratory for rabies diagnosis.

(c)-(g) o change.)

§169.28. Public and Private Entities that
Operate a Quarantine Facility.

(8) Quarantine [Quarantining] pro-
cedures.

(1) Quarantine facilities shall
have and use written standard operating
procedures (SOP) to ensure effective and
safe quarantine procedures, and shall
produce the SOP upon request by the
department.

(2) {(1)] Biting animals and ani-
mals suspected of rabies that are placed in
confinement for observation must be sepa-
rated from all other animals in such a man-
ner that there is no possibility of physical
contact between animals.

(3)[(2)] Unowned animals may
[The unowned animal can] be destroyed for
rabies diagnosis prior to the end of the
quarantine period.

(4)[(3)] The local health author-
ity may require a written agreement by the
owner or the custodian at the time of quar-
antine and the animal may be disposed of
according to terms of this agreement.

(b) Facilities planning.  Any
county, city, town, or incorporated commu-
nity desiring to construct animal quaran-
tine [control] facilities shall submit plans to
the Texas Department of Health (depart-
ment) [department] for approval.

(¢) Inspection requirements of quar-
antine facilities.

(1)-(2) (No change.)
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(3) The quarantine facility
manager has the right to [of] appeal the
results of the inspection evaluation. [:] If
the opinion of management of the quaran-
tine facility is in conflict with the inspection
evaluation, he or she may request a review
of the inspection by the director of the
department’s [,] Zoonosis Control Divi-
sion. In the event points of difference still
remain, the supervisor may request a review
of the inspection by the chief of the depart-
ment’s {,] Bureau of Veterinary Public
Health, Each of the appeals listed in this
paragraph, when required, will be made in
writing through the public health region
director’s office in whose area the animal
facility is located.

§169.29. Vaccination Requirement ([Re-
quired]. '

(a) (No change.)

(b) Official rabies vaccination cer-
tificates issued by the vaccinating veterinar-
jan  shall contain certain standard
information as designated by Texas De-
partment of Health [TDH]. Information
required is as follows:

(1)-(4) (No change.)

(5) rabies tag number if a tag is
issued;

(6) wveterinarian’s signature or
signature stamp and license number.

(¢) (No change.)

(d) If a veterinarian ceases the
practice of veterinary medicine, the du-
plicate rabies vaccination certificates re-
tained by that practice shall be turned
over to the local health authority. This
does not apply to the sale or lease of a
practice, when the records of the practice
are transferred to a new owner.

§169.30. Disposition of Domestic Animals
Exposed to Rabies.

(a) Unvaccinated animals which
have been bitten or directly exposed by
physical contact with a rabid animal or its
fresh tissues shall [should] be:

(1) (No change.)

(2) if sufficient justification for
preserving the animal exists, the exposed
animal shall {should] be immediately vacci-
nated against rabies, placed in strict isola-
tion for 90 days, and given booster
vaccinations during the third and eighth
weeks of isolation. If the animal is under
three months of age at the time of the
second vaccination, an additional booster
shall [should] be given when the animal
reaches three months of age.

(b)  Currently vaccinated animals
which have been bitten or otherwise signifi-

cantly exposed to a rabid animal shall
[should] be:

(1) (No change.)

(2) if sufficient justification for
preserving the animal exists, the exposed
vaccinated animal shall {should] be given a
booster rabies vaccination immediately and
placed in strict isolation for 45 days.

(¢) (No change.)

(d) In situations where none of
the requirements of this section are appli-
cable, the recommendations contained in
the latest edition of the publication titled
The Compendium of Animal Rabies Con-
trol, published by the National Association
of State Public Health Veterinarians,
should be followed.

§169.31. Interstate Movement of Dogs and
Cats into Texas.

(@) (No change.)

(b) Dogs and cats under three
months of age may be admitted without
rabies vaccination provided they are held in
isolation until three months of age, at which
time they must be vaccinated against rabies
and held in isolation for an additional 30
days. Isolation, vaccination, and reporting
the completion of isolation to the Texas
Department of Health [TDH] are the re-
sponsibility of the importer.

§169.33. Submission of Specimens for Lab-
oratory Examination.  Preparation of
specimens either for shipment or for per-
sonal delivery for rabies diagnosis shall in-
clude the following.

(1)-(5) (No change.)

(6) The certified laboratories in
Texas are:

(A) Austin-Bureau of Labo-
ratories, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756
(telephone 1-800-252-8163, local tele-
phone: (512) 458-7598) [Telephone: (512)
458-7515];

(B) El Paso-Laboratory, El
Paso City-County Health Department, 222
South Campbell, El Paso, Texas 79901
(telephone: (915) 543-3536) [Telephone:
(915) 541-46571;

(C) Houston-[Houston City]
Bureau of Laboratory Services, City of
Houston Health Department, 1115 South
Braeswood [North MacGregor], Houston,
Texas 77030 (telephone: (713) 794-9613),

(D) San Antonio-Laboratory,
San Antonio Metropolitan Health District,
332 West Commerce Street [131 West

Nueva Street], Room 205, San Antonio,
Texas 78205 [78204] (telephone: (512)
299-8820) [(Telephone: (512) 299-8822)].

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on September 28,
1992,

TRD-8213176 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of

Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
458-7255

* ¢ ¢
Animal Shelters
* 25 TAC §§169.62-169.65

The Texas Department of Health (depart-
ment) proposes amendments to §§169.62-
169.65, conceming the training of animal
shelter personnel. The sections cover defini-
tions, levels of proficiency, prerequisites for
certification, and certification of proficiency as
an animal control officer. The amendments
create a new level of proficiency (instructor),
delineate the prerequisites for instructor certi-
fication, and prescribe requirements for re-
newal of in instructor cerlificate. The
amendments also require that basic level ani
mal control officers have the ability to read
and write in the English language, that ad-
vancad level animal control officers be certi-
fied at the basic level for at least one year
and provide proot of high school graduation
or equivalency, and that administrative level
animal control officers’ qualifying employment
be as a supervisor or administrator. Also, the
amendments remove custent employment as
a requirement for renewal of a certificate. In
addition, the department is proposing several
editorial changes for purposes of clarification.

William W. Rosser, D.V.M., M.A,, chief, bu-
reau of veterinary public heaith, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local govemment as
a result of enforcing or administering the sec-
tions.

Dr. Rosser also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a resuit
of enforcing the sections will be improved
training of animal shelter personnel. There
will be no cost for compliance to small busi-
ness. There is no anticipated economic cost
to persons who may be required to comply
with tha sections as proposed. There will be
no impact to local employment.

Comments on the proposal may be submitted
to Keith A. Clark, D.V.M,, Ph. D., Director,
Zoonosis Control Division, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7255.
Public comments will be accepted for 30 days
after publication of these sections in the
Texas Register.

17 TexReg 6874  October 6, 1992

Texas Register ¢



The amendments are proposed under the
Health and Safety Code, §823.004, which
provides the Texas Board of Health with the
authority to adopt rules concerning the train-
ing of animal shelter personnel; and §12.001,
which provides the Texas Board of Health
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
Texas Board of Health, the Texas Depart-
ment of Health, and the commissioner of
health. The amendments will affect the Health
and Safety Code, §823.004.

§169.62. Definitions. The following words
and terms, when used in this undesignated
head, shall have the following meanings,
unless the context clearly indicates other-
wise.

Course-Any training session admin-
istered by the Texas Department of Health
for basic animal control officers, advanced
animal control officers, [or] administrative
animal control officers, or animal control
officer instructors for which a certificate is
issued.

§169.63. Levels of Proficiency.
(a)-(b) o change.)

(¢c) The administrative level in-
cludes the supervisory and management
skills necessary to direct [undertake the
management of] an animal shelter opera-
tion.

(d) The instructor level requires
the expertise of an advanced level officer,
and the ability to impart those skills and
information to others,

§169.64. Prerequisites for Certification.
[the Attendance at a TDH Course].

(a) Basic [level]. A person must:

(1) {[be currently employed by
an animal shelter and] have at least six
months’ experience in animal shelter work
[or have one year prior employment by an
animal shelter within the past three years];

(2) have the ability to read and
write in the English language;

(3) provide [receive a] written
recommendation from [by] the animal con-
trol officer’s (ACO) supervisor, if em-
ployed [of the ACQ]; and

(4) (No change.)

(b) Advanced [ievel]. A person
must:

(1) have a current basic certifi-
cation and have been certified for at least
one year;

(2) provide [have a] proof of
high school graduation [diploma] or equiv-
alency [GED],;

(3) provide [receive a] written
recommendation from [by] the ACO’s su-
pervisor, if employed [of the ACO]; and

(4) (No change.)

(c) Administrative [level]. A person
must;

(1) (No change.)

(2) have completed 30 hours of
college credit (each year of full-time em-
ployment as a supervisor or administrator
in animal control may be substituted for
five hours of college credit);

(3) provide [receive a] written
recommendation from [by] the ACO’s su-
pervisor , if employed [of the ACO]; and

(4) (No change.)
(d) Instructor. A person must:

(1) be currently certified at
the advanced or administrative level;

(2) have satisfactorily com-
pleted an instructor course approved by
the Texas Department of Health;

(3) have satisfactorily in-
structed in at least two ACO certification
courses and have written verification
from the involved regional zoonosis vet-
erinarian; and

(4) pay a $10 fee by check or
money order, payable to the Texas De-
partment of Health.

§169.65. Certification of Proficiency.
(a)-(b) (No change.)

(¢) Requirements for the renewal of
a certificate are that a person:

[(1) must be employed in animal
control or have evidence of pending em-
ployment;

[(2) receive a supervisor’s writ-
ten recommendation; and]

(1I3)] must complete 30 hours
of continuing education which relates to
animal control and approved by the direc-
tor; [, or passing of the appropriate course
examinations.]

(2) for basic level only, must
pass the appropriate course examina-
tions;

(3) complete for instructor

level:

(A) 30 hours of continuing
education which relates to animal control
and approved by the director;

(B) teach satisfactorily in
three animal control officer (ACO) certi-
fication courses or other continuing edu-
cation activities approved by the director,
during each triennium; and

(C) deliver a minimum of
12 presentations to the public during

each triennium. Acceptability of the pre-
sentations is to be determined by the di-
rector.

This agency hereby certifies that the proposal
has besn reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213175 Robert A. MacLean, M.D.

Deputy Commissloner
Texas Department of
Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
458-7255

* * *

Riding Stable Registration Pro-
gram
* 25 TAC §169.82, §169.83

The Texas Department of Health (depart-
ment) proposes amendments to §169.82 and
§169.83, concerning the registration of riding
slables. The sactions cover definitions and
standards for the housing, health, and dis-
eass control, and humane care of rental
equines. The amendments add or modify
several definitions for the purpose of clarifica-
tion, recognize natural shelter, and remove
the requrements for smoke detectors and
certain medical procedures; they prescribe
rest periods for working animals, shade for
resting animals when the ambient tempera-
ture is over 90 degrees Fahrenheit, preven-
tive measwres against excessive cold, and
weight restrictions for riders. In addition, the
department is proposing editorial changes for
purposes of clarification.

William W. Rosser, D.V.M., M.A., chief, bu-
reau of veterinary public health, has deter-
mined that for the first five-year period the
sections will be in effect there will be no fiscal
implications to state or local government as a
result of enforcing or administering the sec-
tions as proposed.

Dr. Rosser also has determined that for the
first five-year period that the sactions are in
effect the public benefits anticipated as a re-
sult of the sections will be that humane care
of rental equines will be ensured, and risks of
injury to riders will be reduced. There will be
no cost for compliance to small business.
There will be no economic cost to persons
who may be required to comply with the sec-
tions as proposed. There will be no impact to
local employment.

Comments on the proposal may be submitted
to Keith A. Clark, D.V.M., Ph. D., Director,
Zoonosis Control Division, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7255.
Public comments will be accepted for 30 days
after publication of these sections in the
Texas Register.

The amendments are proposed under the
Health and Safety Code, §827.004, which
provides the Texas Board of Health with the
authority to adopt rules and charge fees to

¢ Proposed Sections
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implement a riding stable registration pro-
gram; and §12.001, which provides the Texas
Board of Health with the authority to adopt
rules for the performance of every duty im-
posed by law on the Texas Board of Health,
the Texas Depariment of Health, and the
Commissioner of Health. The amendments
will affect the Health and Safety Code,
§827.004.

§169.82. Definitions. The following words
and terms, when used in the sections under

this undesignated head, shall have the fol-
lowing meanings, unless the context clearly
indicates otherwise.

[Adequate heat-Heat necessary to
prevent physical damage to an animal from
chilling or freezing.]

Adequate space-An area which is .

of sufficient length, width, and height to
allow the equine to freely and comfort-
ably move about, stand with all four feet
on the ground, lie down, and get up with-
ot injury.

Adequate ventilation-The provision
of fresh air to an enclosure by means of
windows, doors, vents, fans, or air-
conditioning so as to minimize drafts,
odors, and moisture condensation. Body
condition score-An assessment of equine
body condition in accordance with the
following:
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—  Score Description

— 1 Poor Animal extremely emaciated. Spinous processes, ribs,
tailhead, tuber coxae and ischii projecting prominently. Bone
structure of withers, shoulders and neck easily noticeable.
No fatty tissue can be felt.

2 Very thin Animal emaciated. Slight fat covering over base of spinous
processes, transverse processes of lumbar vertebrae feel
rounded.  Spinous processes, ribs, tailhead, tuber coxae and
ischii prominent. Withers, shoulders and neck structures
faintly discernible.

3 Thin Fat build up about halfway on spinous processes, transverse
processes cannot be felt. Slight fat cover over ribs.
Spinous processes and ribs easily discernible. Tailhead
prominent, but individual vertebrae cannot be visually
identified. Tuber coxae appear rounded, but easily
discernible. Tuber ischii not distinguishable. Withers,
shoulders and neck accentuated.

4 Moderately Negative crease along back. Faint outline of ribs discernible.
thin Tailhead prominence depends on conformation, fat can be felt
around it. Tuber coxae not discernihle. Withers, shoulders

and neck not obviously thin.

5 Moderate Back level. Ribs cannot be visually distinguished but can be
easily felt. Fat around tailhead beginning to feel spongy.
Withers appear rounded over spinous processes. Shoulders and
neck blend smoothly into body.

6 Moderately May have slight crease down back. Fat over ribs feels spongy.
fleshy Fat around tailhead feels soft. Fat beginning to be deposited
along the side of the withers, behind the shoulders and along

the sides of the neck.

7 Fleshy May have crease down back. Individual ribs can be felt, but
noticeable filling between ribs with fat. Fat around tailhead
is soft. Fat deposited along withers, behind shoulders and
along the neck.

8 Fat Crease down back. Difficult to feel ribs. Fat around
tailhead very soft. Area along withers filled with fat. Area
behind shoulder filled with fat. Noticeable thickening of
neck. Fat deposited along inner thighs.

9 Extremely Obvious crease down back. Patchy fat appearing over ribs.
fat Bulging fat around tailhead, along withers, behind shoulders
and along neck. Fat along inner thighs may rub together.

Flank filled with fat.
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Carriage equine-Any equine which
is used by its owner or other person to pull
any carriage, in exchange for a fee. An
equine rented or leased by its owner to
another person for any of the foregoing
purposes shall be deemed to be a carriage
equine for the purposes of this chapter
[title].

Free-choice-Available in unlimited
quantity for use or consumption by the
equine at any time the equine elects.

Humane care-Humane care is, but is
not limited to, the provision of adequate
[heat,] ventilation, sanitary shelter, and ade-
quate food and water, consistent with the
normal requirements and feeding habits of
the animal’s size, species, and breed.

[Identification-Any rental equine
must be identified by breed, sex, color, and
markings (nomenclature by approved meth-
od). Lip tattoos and/or brands may be used
in lieu of markings.]

Riding stable-A facility where
rental equines are housed, held, or main-
tained.

Saddle equine-Any equine let for
hire to be ridden, either with or without
the furnishing of riding instruction.

Shelter-Protection from severe
weather conditions and direct hot sun.

Stable-A structure having a per-
manent roof, stalls, and access ways used
for quartering equines.

§169.83. Standards.
(a) Housing.

(1) When not at work equines
may be stabled in box stalls or kept out-
side in pens or pastures provided they
have access to adequate free-choice natu-
ral or artificial shelter and fresh, clean
water. Artificial shelter, at a minimum,
shall consist of a roof and at least one
wall to afford protection against precipi-
tation and north winds in inclement
weather. The structure shall not have
sharp, protruding objects which might
cause injury to the animal: i.e. nails, bro-
ken boards, etc. [A shelter, at a minimum,
shall consist of a three-sided building with
roofing constructed to afford the utmost
protection in inclement weather. The walls
shall not have sharp, protruding objects that
may cause injury to the animal: i.e., nails,
broken boards, etc. Every equine shall be
quartered in a clean, dry, well ventilated,
but not drafty shelter of not less than 100
square feet per animal.]

(2) (No change.)

[(3) A fire or smoke detection
device shall be present in all stables, with
an alarm audible by human hearing via
telephone or loudspeaker.]

(3) [(4)] Equines housed in
[shall be adequately quartered. Stables and]

stalls shall be quartered in clean, [and]
dry, well ventilated sialls. Stall floors
must be reasonably level. Sufficient bed-
ding of straw, shavings, or other suitable
material shall be furnished and changed as
often as necessary to maintain them in a
clean and dry condition. Bedding for con-
crete floors shall be at least six inches of
materials. Bedding for clay, dirt, or rubber
base floor shall be at least three inches of
materials.

[(5) While in stalls, equines
shall have continuous access to drinking
water. Water shall be kept clean and fresh.]

(@)[(6) ] Minimum indoor stan-
dards of shelters shall include the following.

(A) The ambient tempera-
ture shall be compatible with the health and
comfort of the animal.

(B) Indoor housing facilities
shall be adequately ventilated by natural or
mechanical means to provide for the health
of the animals at all times.

(S)(7)] Minimum outdoor stan-
dards of shelters shall include the following.

(A) When sunlight is likely
to cause heat exhaustion of an animal tied
outside, sufficient shade by natural or artifi-
cial means shall be provided to protect the
animal from direct sunlight.

(B) Natural or artificial shel-
ter appropriate to the local climatic condi-
tions shall be provided as necessary for the
health of the animal,

(6)[(8)] Minimum [space] re-
quirements for both indoor and outdoor en-
closures shall include the following.

(A) The housing facilities
shall be structurally sound and maintained
in good repair to protect the animals from
injury and to contain the animals,

(B)  Enclosures shall be con-
structed and maintained so as to provide
adequate [sufficient] space [to allow each
animal adequate freedom of movement]. In-
adequate space may be indicated by evi-
dence of debility, stress, or abnormal
behavior patterns.

(b) (No change.)
(c) Health and disease control.
(1) (No change.)

(2) Any one of the [The] fol-
lowing shall deem an equine unfit for work:

(A) lameness [of any kind,
except that of a mechanical nature listed on
the health certificate];

) (B) untreated [open] sores
or wounds;

(C) obvious signs of emacia-
tion, dehydration, or exhaustion; [and]

(D) loose or improperly fit-
ted shoes, or untrimmed hooves; and [.]

(E) body condition score
less than five.

(3) All rental equines shall be
vaccinated on a yearly basis for rabies,
[Venezuelan equine encephalomyelitis,]
eastern equine encephalomyelitis, western
equine encephalomyelitis, and tetanus. Op-
tional immunizations may also be adminis-
tered at the owners discretion. [Routine
worming must be performed on a quarterly
basis.] There must be documentation with
adequate equine identification that the vac-
cinations were performed. Rabies vaccina-
tion must be done by or under the
supervision of a veterinarian, and Na-
tional Association of State Public Health
Veterinarians Form #50 or its equivalent
must be kept on file for each equine.

(4) An internal parasite control
program, developed in consultation with a

veterinarian knowledgeable in equine prac- —

tice, shall be implemented and records kept
of the date and product used for each
equine.

(d) Humane care [and treatment).
Animals not humanely cared for may be
considered abused or neglected.

(1) Animals must be provided
with adequate food and clean water and
while working must have access to clean
water at reasonable intervals whether
working or at rest.

(2) (No change.)

(3) Animals kept outside will be
provided free-choice protection from
weather (shade from the sun, shelter from
the rain, snow and cold) and will be main-
tained in an area free from accumulations
of waste and unsanitary debris. [Animals
not cared for in this manner may be consid-
ered abused or neglected.]

(4) Owners are responsible for
the acts of any person or persons to whom
they rent equines for riding or driving pur-
poses with respect to all acts where unjusti-
fied physical pain, suffering, or death is
inflicted upon any equine from their estab-
lishment,

(5) (No change)

(6) Working animals shall be
given rest periods at reasonable intervals.
Special attention must be given to ani-
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mals on very hot days to preclude work-
ing when signs of heat stress,
dehydration, or exhaustion are present,

(7) Rental equines restrained
and under saddle or harnessed while
awaiting business during the months of
May through October, inclusive, must be
shaded unless the ambient temperature is
less than 90 degrees Fahrenheit.

(8) Reasonable and effective
protective measures for sick equines, or
those with body condition score less than
five, must be taken when the ambient
temperature is less than 50 degrees Fahr-
enheit.

(9) A saddle equine rider’s
size must be reasonably compatible with
the size of the equine. In no case shall an
equine be rented to a person whose
weight, including clothing, exceeds 20%
of the horse’s weight as determined by
scales or weight tape. Scales must be
available for determining riders’ weights,
if necessary.

(10) Saddle equines must not
be rented to obviously intoxicated per-
sons.

(11) If two people ride simul-
taneously, the weight restriction in para-
graph (9) of this subsection must be
enforced except when one rider is handi-
capped. In that instance, the total weight
of the riders must not exceed 30% of the
equine’s weight, and the length of the
ride must not exceed 30 minutes, with a
30 minute rest required between rides,

(e) Public notice.

(1) Each facility (and each car-
riage) shall prominently display a notice
consisting of the following information:
"This facility is operated in compliance
with the Texas Riding Stable Registration
Requirements. Any person observing a vio-
lation of the requirements may report the
violation to: Texas Department of Health,
Bureau of Veterinary Public Health, 1100
West 49th Street, Austin, Texas 78756."

(2) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213174 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of

Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
458-7255

¢ ¢ ¢

Chapter 229. Food and Drug

Licensing of Wholesale Dis-
tributors of Drugs-Including
Good Manufacturing Prac-
tices

e 25 TAC §229.252

(Editor's Note: The Texas Department of
Health proposses for permanent adoption the
new section it adopts on an emergency basis
in this issue. The text of the new section is in
the Emergency Rules section of this issue.)

The Texas Department of Health (depart-
ment) proposes an amendment to §229.252,
conceming licensing fee and proceduresfli-
censing of wolesale distributors of drugs-
including good manufacturing practices.

The proposed section will enable the depart-
ment to license and regulate wholesale drug
distributors of compressed medical gases at
a reduced fee. This amendment will not in-
clude those distributors of compressed medi-
cal gas who also transfill cylinders, because
these facilities require more inspectional time
for operations testing and record review. A
reduced fee is also being established for
small volume businesses that function as
wholesale drug distributors at a median level.
The majority of medical gas transfillers will be
included in this category. Any place of busi-
ness thal is registered with the United States
Food and Drug Administration as a manufac-
turer of comprassed medical gases will be
required to license with department.

Dennis E. Baker, director, division of food and
drugs, has determined that for the first five-
year period the section is in effect there will
be fiscal implications for state government as
a result of enforcing or administering the sec-
tion. The effect on state government will be
an estimated additional cost of $614,000 for
each year of fiscal years 1993-1997. How-
ever, there is an estimated increase in reve-
nue of $614,000 for each year of fiscal years
1993-1997. There will be no effect on local
government.

Mr. Baker also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of the section will be recovery of at least 50%
of the costs incurred by the department in the
licensing, inspection, implementation, and en-
forcement of the law and the rules. The possi-
ble annual cost to small businesses and
persons required to comply with the proposed
section for the next five years will be as set
forth in the schedule of fees (§229 252(a)).
There will be no effect on local employment.

Comments on the proposal rules may be sub-
mitted to Dennis E. Baker, Director, Division
of Food and Drugs, Texas Department of
Health, 1100 West 49th Street, Austin, Texas
78756, (512) 458-7248. Comments will be ac-
cepted for 30 days following the date of publi-
cation of these proposed rules in the Texas
Register. In addition, a public hearing on the
proposed rules will be held in the Texas De-
partment of Health Auditorium, 1100 West
4%th Street, Austin, on Wednesday, October
28, 1992, beginning at 9 a.m.

The amendment is proposed under Texas
Health and Safety Code, §431.241, which
provides the department with the authority to
adopt necessary regulations pursuant to the
enforcement of this chapter; and §12.001,
which provides the Texas Board of Health
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
Texas Board oi Health, the Texas Depart-
ment of Health and the commissioner of
health. The amendment will affect the Health
and Safety Code, §431.241.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 29,
19Q2.

TRD-9213198 Robert A. MacLean, M.D.
Deputy Commissioner
Texas Department of

Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
458-7248

¢ ¢ ¢
Chapter 241. Shellfish
Sanitation

Molluscan Shellfish
e 25 TAC §241.53

The Texas Depariment of Heaith (depart-
menl) proposes new §241.53, concerning
molluscan shellfish. The section covers certi-
fication and enforcement procedures for the
classification of shellfish growing areas and
the harvesting, processing, and distribution of
shellfish.

The new section will update and clarify exist-
ing §241.53 and will implement the require-
menis and guidelines established in the 1990
National Shellfish Sanitation Program Manual
of Operations, Parts | and li, published by the
interstate  Shellfish Sanitation Conference
and the United States Food and Drug Admin-
istration.

The new seclion is part of the reorganization
of all existing shellfish sanitation rules that
were published in the October 2, 1992, issue
of the Texas Register. Due 1o a computer
disk problem this section contained some lan-
guage omissions and due to the publication
deadine this section had to be postponed
until this issue of the Texas Register.

Richard E. Thompson, director, division of
shellfish sanitation control, has determined
that for the first five-year period the proposed
new section will be in effect there will be no
fiscal implications for state or local govern-
ment.

Mr. Thompson also has determined that for
each year of the first five years the new
section are in effect the public benefit antici-
pated as a result of enforcing the new section
will be better assurance that shelistock pro-
cessed in or imported into Texas will be free
of disease or other health hazards transmissi-

¢ Proposed Sections
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ble by these products. The effect on small
businesses will be the cost to obtain har-
vester tags, estimated to be a cost of $0.05 to
$0.10 each. There is no anticipated economic
cost to persons who are required to comply
with the new section as proposed. There will
be no effect on local employment.

Comments on the proposal may be submitted
to Richard E. Thompson, R.S., Director, Divi-
sion of Shellfish Sanitation Control, Texas
Department of Health, 1100 West 49th Street,
Austin, Texas 78756, (512) 458-7510. Com-
ments will be accepted for 30 days from the
date of publication of this proposal. Public
hearings to receive comments on the pro-
posed rules will be held at the auditorium in
the classroom laboratory building, Pelican Is-
land Campus, Texas A&M University, Gal
veston, Texas at 7 p.m. on Monday, October
12, 1992; and at the First State Bank, 311
North Virginia, Port Lavaca, at 7 p.m. on
Tuesday, October 13, 1992

The new section is proposed under Texas
Codes Annotated, the Parks and Wildlife
Code, §76.203, which authorizes the Texas
Board of Health to adopt rules concerning the
regulation of Texas shellfish; and Health and
Safety Code, §12.001, which provides the
Texas Board of Health with the authority to
adopt rules for the performance of every duty
imposed by law on the Texas Board of
Health, the Texas Department of Healh, and
the commissioner of health.

§241.53. Certification and Enforcement
Procedures.

(a) No shellfish shall be offered for
sale for food in the State of Texas unless
taken from areas approved by the commis-
sioner, or obtained from sources outside the
State which are approved by the Texas De-
partment of Health (TDH). If obtained from
sources outside of the state, the shellfish
must be from areas approved by the State
authorities having jurisdiction and must be
obtained from shellfish dealers currently
certified by the appropriate state authority.
Shellfish obtained from sources other than
those outlined in this section shall be con-
sidered unfit for human consumption. No
person shall engage in the gathering, har-
vesting, shucking, packing, or repacking of
shellfish for sale without having complied
with these sections. No person shall engage
in any activity requiring a certificate under
these sections without having applied for
and obtained a numbered certificate of com-
pliance pertaining to the particular activity
from the Commissioner. Any shellfish in
the possession of a person holding a valid
license issued by the Texas Parks and Wild-
life Department (TPWD) under Texas Parks
and Wildlife Code, Chapters 47 or 76, shall
be considered to be offered for sale for food
in Texas.

(b) Prior to construction of a new
shellfish plant, or major remodeling of an
existing shellfish plant (which includes, but
is not limited to: any process new to that
particular plant; any change of product

flow; or any enlarging of the plant struc-
ture) complete, legible plans showing the
floor plan of the building, with dimensions
drawn to scale, location of equipment,
doors, floor drains, etc., and written, com-
plete operational procedures for all phases
of the activity, including flow of the prod-
uct, shall be submitted to the TDH's Divi-
sion of Shellfish Sanitation Control (DSSC)
for review and approval. No operations
shall be conducted while any inside plant
construction or any other construction
which has the potential to contaminate the
product is occurring, A legibly written or
typed application on forms provided by the
TDH must be filed with the DSSC before
gathering, harvesting for market, or opera-
tion of the plant begins each fiscal year. A
certificate of compliance and number shall
be issued by the commissioner only after an
inspection of the plant by an authorized
agent has revealed that the plant and prac-
tices are in compliance with these sections.

(c) The inspection of a previously
certified plant which has exhibited
operational problems or violations of
operational requirements of these sections
or had a certificate of compliance revoked
shall not be conducted until written, com-
plete operational procedures for all phases
of the activity, including flow of the prod-
uct, are submitted to the DSSC for review
and approval. An application may be re-
jected and a certificate of compliance de-
nied based on a histo ry of failure to comply
with the requirements of these sections.

(d) Shelifish operations at the plant
shall not begin until the shellfish certificate
issued by the commissioner has been re-
ceived and posted at the plant. Each certifi-
cate of compliance shall expire
automatically at 11: 59 p.m., the 31st day of
August, following the date of issue. Certifi-
cates of compliance shall not be transfer-
able.

(e) After a certificate of compliance
is issued, unannounced inspections shall be
conducted at any time the DSSC has reason
to believe the business may be in operation
and at such frequency as may be necessary
to assure that adequate operational and sani-
tary conditions are maintained and shall be
conducted a minimum of three times each
six months. A copy of the completed in-
spection form listing written descriptions of
the violations observed along with any nec-
essary explanation shall be provided by an
authorized agent of TDH to the most re-
sponsible individual present at the firm at
the conclusion of the inspection. Any viola-
tions of the same requirement found on a
consecutive inspection may result in certifi-
cate revocation in accordance with subsec-
tion (f) of this section. Shellfish inspections
and the DSSC forms shall comply with the
requirements established in the current Na-
tional Shellfish Sanitation Program (NSSP)
Manual of Operations.

(f) The DSSC may initiate proce-
dures to revoke a certificate of compliance
as follows.

(1) The procedures, including
the opportunity for a hearing prior to revo-
cation, shall be in accordance with the pro-
visions of the Administrative Procedure and
Texas Register Act, Texas Civil Statutes,
Article 6252-13a, and TDH formal hearing
procedures in Chapter 1 of this title (relat-
ing to the Board of Health).

(2) The grounds for revocation
shall be one or more of the following:

(A) inspection results indi-
cate unsatisfactory conditions in the plant or
the existence of a public health hazard; or

(B) the certificate holder or
representative refuses to allow an inspection
or otherwise interferes with the authorized
TDH agent in the performance of his or her
duties.

(g) The commissioner of health or
his designee may revoke a certificate of
compliance prior to a hearing as follows.

(1) The grounds for revocation
shall be one or more of the following:

(A) the shellfish create or ap-
pear to create an imminent hazard to public
health;

(B) the certificate holder or
representative refuses to allow an autho-
rized TDH agent to inspect the facilities and
premises when the agent has reason to be-
lieve that an imminent hazard to public
health may exist;

(C) cooling temperatures vi-
olate the requirements of these sections;

(D) pathogenic bacteria are
isolated in any sample;

(E) sewage becomes accessi-
ble to flies or other insects, rodents, or other
vermin.

(F) facility operating while
flooded;

(G) unsafe water supply, in-
cluding evidence of bad samples;

(H) unapproved wet storage;

(D packing into containers
without a valid certificate number for that
location;
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4)] ‘unsanitary ice supply; or

(K) incomplete, inaccurate,
or illegible business records not sufficient-to
validate source of product or permit con-
tainers to be traced.

(2) Immediately after a revoca-
tion, the commissioner or his designee shall
give the certificate holder the opportunity
for a hearing in accordance with TDH for-
mal hearing procedures in Chapter 1 of this
title (relating to the Board of Health).

(h) A person whose certificate has
been revoked may not process any shellfish
until the DSSC is satisfied that all necessary
corrections have been made. A new certifi-
cate will not be issued until an inspection
establishes that the firm is in full compli-
ance with all applicable criteria of these
sections. A person whose certificate has
been revoked shall not apply for a new
certificate until 30 days after the date of
signing of the final order of revocation.

(i) Should the commissioner deem
it reasonably necessary for the enforcement
of these sections, he is empowered to re-
quire of each person holding a certificate to
post and maintain with him a good and
sufficient bond, with a corporate surety or
two personal sureties approved by the com-
missioner, or to make a cash deposit in a
form acceptable to the commissioner. The
bond will be posted or the cash deposited
on the condition that the certificate holder
will faithfully comply with all legal require-
ments imposed by virtue of the law and
that, failing such, the certificate holder or
his surety will pay as forfeiture a sum of at
least $1,000.

() By acceptance of a certificate,
the holder agrees to save, hold harmless,
and indemnify the State of Texas, TDH,
and its employees against any and all liabil-
ity, claims or losses for property damage or
personal injury which result in whole or in
part from the certificate holder’s activities.
The State of Texas shall not be held liable
for financial losses incurred by the shelifish
transplanters, gatherers, harvesters, plant su-
pervisors, or plant owners due to failure of
shellfish activity, condemnation of shellfish,
loss of shellfish, or other reasons.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 30,
1992.

TRD-9213237 Robert A. MacLean, M.D.
Deputy Commisioner
Texas Department of

Heaith

Proposed date of adoption: November 21,
1992

For futher information, please call: (512)
458-7510

¢ ¢ ¢
Chapter 265. General
Sanitation

Texas Youth Camps Safety
and Health
* 25 TAC §265.25

The Texas Department of Health (depart-
ment) proposes new §265.25, concerning ad-
ministrative penalties. The section will cover
the amount of an administrative penalty which
the Commissioner of Health (commissioner)
may assess when a person violates the
Texas Youth Camp Safety and Health Act or
an order or rule or license issued under the
Act, the criteria for assessing the penalty, and
the hearing procedures availablo when a pen-
alty is being proposed for assessment.

The new section will implement the provi-
sions of the Health and Safety Code,
§141.016, which became effective on Sep-
tember 1, 1991.

M:. Bobby L. Davis, R.S., B.C.E., director,
general sanilation division, has determined
that for the first five-year period that the new
section is'in effect, there will be fiscal implica-
tions as a result of administering or enforcing
the new section. The cost to state govern-
ment will range from $50 to $3,000 each year
for the administrative cost of administering
the penalty and for the cost of conducting
hearings on proposed penalties, if any. There
will be no cost to local government.

Mr. Davis also has determined that for each
year of the first five years that the section is in
effect the public benefit of the proposed new
section will be that the department will have a
rule in effect which establishes the criteria for
assessing an administrative penalty and the
procedwes for conducting a hearing in the
case of a proposed penalty. The cost to per-
sons who operate youth camps will range
from $100 to $3,000 for paying the penalty
and for participating in a hearing if one is
requested. The cost to small businesses
which operate youth camps will be the same
as for individuals. There will be no impact on
local employment.

Comments on the proposed new section may
be sent to Travis Mansell, R.S., Chief, Youth
Camp and Recreational Sanitation Branch,
General Sanitation Division, Texas Depart-
ment of Health, 1100 West 49th Street,
Austin, Texas 78756-3199, (512) 834-6635.
Mr. Mansell will accept comments for 30 days
atter the publication of the proposed new sec-
tion in the Texas Register.

The new section is being proposed under the
Health and Safety Code, §141. 016, which
provides the commissioner with authority to
assess an administrative penalty for a viola-
tion of the Youth Camp Safety and Health
Act; §141.017, which provides the depart-
ment with authority to provide an opportunity
for a hearing when a penalty is being pro-
posed; and §12.001 which provides the Board
of Health (board) with authority to adopt rules

to implement every duty imposed by law on

the board, the department and the commis-

vsioner. The new saction will affect Chapter

141 of the Health and Safety Code.

§265.25. Administrative Penalties.

(a) The Commissioner of Health
(commissioner) may assess an administra-
tive penalty if a person violates:

(1) the Texas Youth Camp
Safety and Health Act (Act), Health and
Safety Code, Chapter 141;

(2) a rule of the Department of
Health (department) issued under the Act;

(3) an order of the commis-
sioner issued under the Act; or

(4) a license issued under the
Act.

(b) In determining the amount of
the penalty, the commissioner shall con-
sider:

(1) the person’s previous viola-
tions;

(2) the seriousness of the viola-
tions;

(3) any hazard to public health
and safety;

(4) the person’s demonstrated
good faith; and

(5) such other matters as justice
may require.

(c) The administrative penalty may
not exceed $100 a day for each violation.

(d) Each day a violation continues
may be considered a separate violation.

(e) Prior to assessing an administra-
tive penalty, the department must give the
person charged with a violation an opportu-
nity for a hearing. The hearing shall be
conducted in accordance with the contested
case procedures in the Administrative Pro-
cedures and Texas Register Act, Texas
Civil Statutes, Article 6252-13a, and the
department’s formal hearing procedures in
Chepter 1 of this title (relating to the Board
of Health).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 29,
1992.

TRD-8213200 Robert A. MacLean, M.D.

Deputy Commissioner
Texas Department of
Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
834-6635

¢ ¢ ¢
/
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Chapter 337. Water Hygiene

Design Standards for Public
Swimming Pool Construction

The Texas Department of Health (depart-
ment) proposes the repeal of existing
§§337.71-337.96 concerning swimming pool
design construction and new §§337.71-
337.82 concerning standards for public swim-
ming pools. The new sections will replace the
existing sections and update the require-
ments concerning public swimming pools in
the State of Texas. Specifically, the new sec-
tions will adopt by reference the standards for
public swimming pools published by the
American National Standards Institute (ANSI)
with certain modifications as described in the
new sections. The main areas covered by the
ANSI standards are as follows: scope; materi-
als of construction; structural design; dimen-
sional design; decks and deck equipment;
circulation systems; filters; pumps and mo-
tors; return inlets and suction outlets; surface
skimmer systems; electrical requirements;
heaters; water supply; waste water disposal;
disinfectant equipment and chemicai ieeders;
specific safety features; dressing facilities for
Class A and B public pools; visitor and spec-
tator area; food service for Class A and B
public pools; operation and management; and
glossary. The areas being modified by the
department for the State of Texas are de-
scribed in the new sections.

Mr. Bobby L. Davis, R.S., B.C.E., director,
general sanitation division, has determined
that for the first five-year period that the new
sections as proposed will be in effect, there
will be no fiscal implications to state and local
governments.

Mr. Davis also has determined that for each
year of the first five years that the sections as
proposed are in effect the public benefit antic-
ipated as a result of enforcing the new sec-
tions will be to update the requirements for
construction and safety of public swimming
pools in the State of Texas.

There will be a cost to small businesses who
are constructing public swimming pools or
having public swimming pools that will range
from $100 to $5, 000 depending upon the
size and depth of the pool. The possible eco-
nomic cost to persons who are required to
comply with the sections will be the same as
that for small businesses. There will be no
impact on local employment.

Comments on the proposal may be sent to
Travis Mansell, R.S., Chief, Youth Camp and
Recreational Sanitation Branch, General San-
itation Division, Texas Depariment of Health,
1100 West 49th Street, Austin, Texas
78756-3199, (512) 834-6635. Mr. Mansell will
accept comments for 30 days after publica-
tion of the proposal in the Texas Register.

* 25 TAC §§337.71-337.96

The repeals are being proposed under the
Health and Safety Code, §341.002 and
§341.064, which provides the Board of Health
(board) with authority to adopt rules concern-
ing public swimming pool construction and
safety; and §12. 001 which provides the
board with authority to adopt rules to imple-

ment every duty imposed by law on the
board, the depariment and the commissioner
of health. The repeal affects Chapter 341 of
the Health and Safety Code.

§337.71. Definitions.
§337.72. Purpose.

§337.73.
Plans.

Examination and Approval of

§337.74. Plans and Specifications.
§337.75. Engineering Support.
§337.76. Water Supply.

§337.77. Sewer System.

§337.78. Swimming Pool Constructivn Ma-
terials.

§337.79. Design Detail and Structural Sta-
bility.

§337.80. Depth Markings and Lines.
§337.81. Inlets and Outlets.

§337.82. Slope of Bottom.

§337.83. Side Walls.

§337.84. Overflow Gutters.

§337.85. Skimmers.

§337.86. Recirculation Systems.

§337.87. Sand-Type Filters.

§337.88. Diatomaceous Earth-Type Filters.

§337.89.
Stairs.

Ladders, Recessed Treads, and

§337.90. Decks and Walkways.

§33791. Diving Areas.

§337.92. Disinfectant and Chemical Feed-
ers.

$337.93. Lighting, Ventilation, and Electri-
cal Requirements.

§337.94. User Loading.
§337.95. Bathhouses, Toilets, and Showers.

§337.96. Safety Requirements-Lifesaving
Equipments.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 29,
1992,

TRD-9213203 Robert A. MaclLean, M.D.
Deputy Commissioner
Texas Department of

Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
834-6635

¢ ¢ ¢
Standards for Public Swim-
ming Pools

* 25 TAC §§337.71-337.82

The new sections are bsing proposed under
the Health and Safety Code, §341.002 and
§341.064, which provides the Beard of Health
(board) with authority to adopt rules concem-
ing public swimming pool construction and
satety; and §12.001 which provides the board
with authority to adopt rules to implement
every duty imposed by law on the board, the
department and the commissioner of health.
The new sections affect Chapter 341 of the
Health and Safety Code.

§337.71. Purpose and Scope.

(a) Purpose. The purpose of these
sections is to establish standards for public
swimming pools in the State of Texas. To
accomplish this purpose, the Texas Depart-
ment of Health (department) adopts by ref-
erence the publication titled, "American
National Standard for Public Swimming
Pools", published by the American National
Standards Institute (ANSI). Copies are
available for public review during regular
business hours at the department’s General
Sanitation Division, Exchange Building,
Room S-204, 8407 Wall Street, Austin. In
addition, copies may be purchased directly
from the National Spa and Pool Institute,
2111 Eisenhower Avenue, Alexandria, Vir-
ginia 22314,

(b) Scope. The standards in these
sections shall cover public pools to be used
for bathing and operated by an owner, li-
censee, or concessionaire, regardless of
whether a fee is charged for use. The stan-
dards shall apply to public pools con-
structed after the effective date of these
sections.
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(c) Department modifications to the
ANSI standards. Even though the depart-
ment has adopted by reference the ANSI
standards for public swimming pools, the
department has made certain modifications
in the text of these sections to specific
articles and sections in the ANSI standards
themselves. Accordingly, all references to
an "article" or to a "section” in the text of
these sections are to an article or section in
the ANSI standards.

§337.72. Structural Design. In accordance
with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article III in the
American National Standards Institute
(ANSI) standards concerning structural de-
sign as follows.

(1) The state or local authority
approval provision in §3.1 is modified to
state that prior to consiruction, rehabilita-
tion, or alteration of a permanently installed
public swimming pool, plans and specifica-
tions shall be submitted to the (state or

local) authority for review, approval, and
issuance of a permit to construct or rehabili-
tate as may be required. Regardless of ap-
proval of plans by local or state authority,
the owner is not absolved of responsibility
to assure compliance with all applicable
codes.

(2) The freezing temperature
provision in §3.4 is modified to state that in
climates subject to freezing temperatures,
the pool shell and appurtenances, piping,
filter system, pump and motor, and other
components shall be so designed and con-
structed to facilitate protection from damage
due to freezing. A hydrostatic relief valve
or more extensive hydrostatic system shall
be installed if necessary to preveat ground
water pressure from displacing or otherwise
damaging the pool.

(3) The pool interior provision
in §3. 6 is modified to state that the colors,
patterns, or finishes of the pool interior
shall not be such as to obscure the existence
or presence of objects or surfaces within the
pool. All pool interior surfaces shall be

white except for water lines that are tiled,
maximum 12 inch wide racing lanes
(painted or tiled), tumn targets (painted or
tiled), and safety markers.

§337.73. Dimensional Design. In accord-
ance with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article IV in the
American National Standards Institute
(ANSI) standards concerning dimensional
design as follows.

(1) The diving provision in
§4.5.3 is modified to state that there shall
be a completely unobstructed clear vertical
distance of 16 feet above any diving board
measured from the center of the front end of
the board. This area shall extend horizon-
tally at least 12 feet behind, 12 feet to each
side and 16 feet ahead of Point A, as de-
scribed in §4.5.2 of the standards.

(2) The diagram in §4.6.1 con-
cerning the minimum dimensions for diving
portion of Class B and C pools is modified
as follows:

¢ Proposed Sections
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3/4 Meter
Diving Board Height Over Water or Less One Meter | Three Meter -
Maximum Diving Board Length 12’ 16’ 16’ -
Minimum Diving Board Overhang 4 6’ 6’
D, (Minimum) 8’-6" 11°-0° 12°-0"
D, (Minimum) 9-0" 10°-10" 11°-10"
L, 4'-0" 5’-0" 5'-0"
L, Minimum) 12°-0" 16’-5" 19°-6"
| L, (Minimum) 12’-0" 18°-7" 20°-6"
L, Minimum) 28’-0" 40’-0" 45’-0"
Ly (Minimum) 8'-0" 100" | 130"
H (Minimum) 16’ 16’ 16’ I
From Plummet to Pool Walil at Side 9 10 11’-6" I
E From Plummet to Adjacent Plummet 10° 10 - 10° J

Overhcad Obstruction

or Cellin o
i ¢

L Tip of Diving Board Water Surface
L 1 7 ya £ /'- yd

1A . y! Max Slope
11 5 1l » 2 U §

4
K
12}
[<]
‘©
o
O

S—y
1 1 In 12 Max Slope Class B
3 1 in 10 Max Slope Class C
Max Slope
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(3) The wading pools provision
in §4.10 is modified to state that wading
pools shall be separate and physically set
apart from beginning or shallow water areas
of swimming pools by at least 15 feet of
deck at Class B and Class C pools. Where a
wading pool is adjacent to any deep water
ares, a minimum four feet high barrier shall
be installed separating the two pools.

§337.74. Decks and Deck Equipment. In
accordance with §337. 71(c) of this title
(relating to Purpose and Scope), the Texas
Department of Health has modified Article
V in the American National Standards Insti-
tute (ANSI) standards concerning decks and
deck equipment as follows.

(I) The provision concerning
the minimum slope of deck(s) in §5.1.7 is
modified to state that the minimum slope of
the deck(s) shall be 1/8 inch per one foot
for textured, hand-finished concrete decks;
and 1/4 inch per foot (1/4":1°) for exposed
aggregate concrete decks. Wood decks or
indoor/outdoor carpeting shall not be lo-
cated within the distance specified in
§5.1.6.

(2) The provision concerning
pool stairs step threads in §5.3.1 is modified
to state that step treads shall have a mini-
mum unobstructed horizontal depth of 12
inches and a minimum unobstructed surface
area of 240 square inches.

(3) The pool stairs risers provi-
sion in §5.3.2 is modified to state that risers
at the centerline of the treads shall have a
maximum uniform height of 10 inches, with
the bottom riser height allowed to vary plus
or minus two inches from the uniform riser
height.

4 A new §5.7.8 concerning
starting blocks is added to state that starting
blocks used at pools shall be designed and
installed so that they can be easily and
completely removed. Starting blocks shall
be located at the deepest end of the racing
lanes.

§337.75. Circulation Systems. In accord-
ance with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article VI in the
American National Standards Institute
(ANSI) standards concerning circulation
systems as follows.

(1) The equipment provision in
§6.1.1 is modified to state that the equip-
ment shall be of adequate size to turn over
the entire pool water capacity at least once
every six hours. This system shall be de-
signed to give the proper tirnover rate
based on the manufacturer’s recommended
maximum pressure flow of the filter in
clean media condition of the filter. Water
clarity shall be maintained. (Clarity is a

function of proper filtration and mainte-
nance of proper chemical operational pa-
rameters. See Appendix A.) When standing
at the pool’s edge at the deep end, the
deepest portion of the pool floor shall be
visible.

(2) The piping and fittings in
§6.3 is modified to state that the circulation
system piping and fittings shall be nontoxic,
shall be considered to be process piping,
and shall be of materials able to withstand
operating pressures and operating condi-
tions. Polyviny! chloride pipe shall bear the
NSF seal for potable water and be schedule
40 or stronger.

§337.76. Filters. In accordance with
§337.71(c) of this title (relating to Purpose
and Scope), the Texas Department of
Health has modified Article VII in the
American National Standards Institute
(ANSI) standards concerning filters as fol-
lows.

(1) A new §7.1.2 concerning de-
sign of filters is added to state that filters
must meet testing standards established by
the National Sanitation Foundation (NSF).
Diatomaceous Earth, pressure and vacuum
sand filter models and cartridge filters are
acceptable for use with public swimming
pools listed by NSF.

(2) A new §7.5 concerning de-
sign of sight glasses is added to state that
observable free fall or sight glass installed
on the waste discharge line in order that the
filter washing progress may be determined.
Where sight glasses are used, they shall be
readily removable for cleaning.

§337.77. Pumps and Motors. In accord-
ance with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article VIII in the
American National Standards Institute
(ANSI) standards concerning pumps and
motors to state that when the pump is below
the waterline, valves shall be installed on
permanently connected suction and dis-
charge lines, located in an accessible place
outside the walls of the pool, where they
shall be readily and easily accessible for
maintenance and removal of the pump. Any
priming device receiving piped water from
a potable water supply must be isolated
from the potable supply by means of an
AWWA approved pressure type vacuum
breaker.

$337.78. Inlets and Qutlets. 1In accordance
with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article IX in the
American National Standards Institute
(ANSI) standards concerning return inlets
and suction outlets as follows.

(1) The suction outlet system
provision in §9.4 is modified to state that if
the suction outlet system, such as a filtra-
tion system, booster system, automatic
cleaning system, solar system, etc., has a
single suction outlet, or multiple suction
outlets which can be isolated by valves,
each suction outlet shall protect against user
entrapment by either:

(A) an antivortex cover, or

(B) a main drain cover
whose outlet openings of the grating in the
floor of the pool shall be at least four times
the area of the discharge pipe or provide
sufficient area so the maximum velocity of
the water passing through the grate will not
exceed 1 1/2 feet per second.

(2) The vacuum cleaner fit-
ting(s) provision in §9.5 is modified to state
that where provided, the vacuum cleaner
fitting(s) shall be located in an accessible
position(s) at least six inches and no greater
than 18 inches below the minimum operat-
ing water level or as an attachment to the
skimmer(s). Floor outlet drains shall have a
drain pipe separate from the skimming sys-
tem drain pipe carrying recirculation water
from the pool, and each drain pipe shall
have a separate valve so that water flow
from floor drains and skimming systems
can be controlled independently. Floor
drains must be capable of handling 50% or
more of the pool recirculation water.

§337.79. Wastewater Disposal. In accord-
ance with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article XIV in the
American National Standards Institute
(ANSI) standards concerning wastewater
disposal to state that backwash water, if
discharged into a sanitary sewer, must be
discharged through an air gap formed by
positioning the discharge pipe opening at
least two pipe diameters above the overflow
level of any confining barriers which could
cause flooding and submergence of the dis-
charge opening should the sewer backup.
Splash screening barriers are permitted so
long as they do not destroy air gap effec-
tiveness.

§337.80. Safety Features. In accordance
with §337.71(c) of this title (relating to
Purpose and Scope), the Texas Department
of Health has modified Article XVI in the
American National Standards Institute
(ANSI) standards concerning specific safety
features as follows.

(1) The depth markers provision
in §16.3.1 is modified to state that depth of
water in feet shall be plainly and conspicu-
ously marked at or above the waterline on
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the vertical pool wall and on the top of the
coping or edge of the deck or walk next to
the pool. Where depth markers cannot be
placed on the vertical walls above the water
level, other means shall be used, said mark-
ings to be plainly visible to persons in the
swimming pool.

(2) The depth markers provision
in §16.3.7 is modified to state that depth
marker numbers and letters shall have a
four inch minimum height. Numbers shall
be of contrasting color to the background on
which they are applied, and the color shall
be of a permanent nature. Lettering shall
either spell out "Feet" or “Inches" or "Me-
ters" or abbreviate "Ft.", "In." or "M".

(3) A new §16.3.8 concerning
no diving areas is added to state that in ail
areas of the pool where the water depth is
five feet or less, the words "no diving"” and
the International Symbol for no diving shall
be clearly marked on the pool deck with an
acceptable contrasting color and letters at
least four inches in height. The warning
shall be placed every 25 feet around the
shallow portion of the pool.

(4) The lifesaving equipment
provision in §16.5 is modified to state that
lifesaving equipment shall conform to Arti-
cles 16.5.1 through 16.5.1.4 of the ANSI
standards.

(5) The Ilifesaving equipment
provision in §16.5.1.1 is modified to state
that the swimming pools covered by
§16.5.1 shall have lifesaving equipment
consisting of a light, strong pole not less
than 12 feet long, including a body hook.
One unit shall be required per 2,000 square
feet of water surface area.

(6) The Ilifesaving equipment
provision in §16.5.1.2 is modified to state
that the swimming pools covered by
§16.5.1 shall have lifesaving equipment
consisting of a minimum 1/4 inch diameter
throwing rope as long as one and one-half
times the maximum width of the pool or 50
feet, whichever is less, to which has been
firmly attached a ring buoy with an outside
diameter of approximately 15 inches or a
similar flotation device. One unit shall be
required per 2,000 square feet of water sur-
face area.

(7) The barriers provision in
§16.6.1 is ;nodified to state that all public
swimming pools shall be protected by a
fence, wall, building, enclosure, or solid
wall of durable material of which the pool
itself may be constructed, or any combina-
tion therecf. Natural or artificial barriers
shall be provided so as to afford no external
handholds or footholds, be at least four feet
in height, and be equipped with a self-
closing and positive self-latching closure
mechanism at a height of at least 45 inches
above the ground and provided with hard-
ware for locking.

(8) New provisions concerning
signs are added to §16 as follows.

(A) Section 16.7 concerning
signs is added to state that all signs shall be
securely mounted and readily available to
the general public.

(B) Section 16.7.1 concern-
ing "No Diving" signs is added to state that
“No Diving" signs with International wam-
ing symbols for No diving shall be posted
in areas where water depth is five feet or
less.

(C) Section 16.7.2 concern-
ing lifeguard service is added to state that
where no lifeguard service is provided, a
warning sign shall be placed in plain view
and shall state "Warning-No Lifeguard on
Duty" with clearly legible letters at least
four inches high. In addition, the sign shall
also state "Children Should Not Use Pool
Without An Adult In Attendance.”

(9) New provisions concerning
lighting are added to §16 as follows.

(A) Section 16.8.1 is added
which states that underwater lighting of not
less than 0.5 watts shali be employed per
square foot of swimming pool water surface
area. Such lights shall be spaced to provide
illumination so that all portions of the pool,
including the bottom, may be readily seen
without glare.

(B) Section 16.8.2 is added
which states that area lighting shall provide
at least 0.6 watts per square foot of deck
ared.

§337.81. Supervision and Direction. In
accordance with §337.71(c) of this title (re-
lating to Purpose and Scope), the Texas
Department of Health has modified Article
XX of the American National Standards
Institute (ANSI) standards as follows.

(1) The supervision and direc-
tion provision in §20.1 is modified to state
that public pools should be maintained un-
der the supervision and direction of a prop-
erly trained operator who shall be
responsible for the sanitation, safety, and
proper maintenance of the pool, and ail
physical and mechanical equipment and re-
cords. (Training can be obtained by comple-
tion of the National Swimming Pool
Foundation's Swimming Pool/Spa Opera-
tor’s Training Course or state or local train-
ing course, if available.)

(2) The operating permits provi-
sion in §20.4 is modified to state that the
State of Texas neither requires nor issues
operating permits.

§337.82. Definitions and Terms. In ac-
cordance with §337. 71(c) of this title (re-
lating to Purpose and Scope), the Texas
Department of Health has modified Article
XXI of the American National Standards
Institute (ANSI) standards concerning Na-
tional Spa and Pool Institute (NSPI) Glos-
sary of Industry Terms as follows. Under
the category of commercial/public pool, the
definition of "Class D: Other Pool” is modi-
fied to state that it is any pool operated for
medical treatment, therapy, exercise, lap
swimming, recreational play, and other spe-
cial purposes, including, but not limited to,
wave or surf action pool, activity pools,
splash pools, kiddie pools, and play areas.
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 29,
1992.

TRD-9213201 Robert A. MacLean, M.D.

Deputy Commissioner
Texas Department of
Health

Proposed date of adoption: November 21,
1992

For further information, please call: (512)
834-6635

4 L 4 24
TITLE 31. NATURAL RE-
SOURCES AND CON-

SERVATION

Part IX. Texas Water
Commission

Chapter 330. Municipal Solid
Waste

Subchapter Z. Waste Minimi-
zation and Recyclable
Materials-Newsprint Recy-
cling

¢ 31 TAC §§330.1200-330.1205

The Texas Water Commission proposes new
§§330.1200-330.1205, concerning the use of
recycled newsprint in Texas. The new sec-
tions’ primary impact will be to define for both
newspaper publishers and newsprint manu-
facturers the standards by which the state will
measure compliance with the voluntary news-
print recycling program as described in Chap-
ter 361. Section 361.430 of the Texas Health
and Safety Code establishes a voluntary
newsprint recycling program under which
Texas newspaper publishers will use increas-
ing amounts of recycled newsprint in their
publishing operations from 1993-2000. Sec-
tion 361. 427 and §361.430 direct the Texas
Water Commission to define recycled news-
print and to monitor the industry’s compliance
with the voluntary program. Section 361.430
aiso authorizes the commission to adopt
mandatory enforcement measures if it deter-
mines that publishers are not meeting the
goals of the voluntary program.
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Stephen Minick, division of budget and plan-
ning, has determined that for the first five
years these sections will be in effect there will
be fiscal implications as a result of enforce-
ment or administration of the sections. The
costs to state government are not significant
and will be satisfied with existing resources.
There are no costs anticipated to local gov-
emments. There are costs to newspaper pub-
lishers required to comply with recordkeeping
and reporting provisions of these sections,
however, these costs for most publishers
should not be significant. The average annual
cost is anticipated to be between $50-$100
and should not exceed $500 per year for the
largest publishers. There are no costs antici-
pated at this time as a result of compliance
with the goals for use of recycled newsprint
due to similar costs per unit of virgin news-
print. Future cost differences would have fis-
cal effects, however, these cannot be
anticipated or estimated at this time. The ef-
fects on publishers which are small
businesses would be the same as any other
business affected by these sections. Costs
would vary with the number of records to be
maintained and the amount and frequency of
purchases of newsprint.

Mr. Minick also has determined that for the
first five years these sections as proposed wiil
ba in effect the public benefit anticipated as a
result of enforcemant of or compliance with
the sactions will be an increase in demand for
waste newsprint and other papers as raw
materials. This demand wiii divert significant
quariiities of weste paper from the siate’s
landiills extending the life and useable capac-
ity of these facilities and helping to satisty
statutory goals for reduction in municipal sclid
waste. Reductions in the amount of virgin
wood pulp required for newsprint production
will also resuit in reduced demand for energy
and other resources required in the manufac-
turing process. There are no known costs to
any individual required to comply with these
sections as proposed.

Comments on the proposal may be submitted
to Susan Raleigh Kaderka, Recycling and
Waste Minimization Section, Texas Water
Commission, P.O. Box 13087, Austin, Texas
78711-3087, (512) 834-6682. Comments will
be accepted until 5 p.m. for a period of 30
days following the date of this publication.

The new sections are proposed under the
Health and Safety Code, §361.427 and
§361.430, (Vernon), which provide the Texas
Water Commission with the authority to de-
fine recycled products in terms of
postconsumer content and to develop rules
govemning the newsprint recycling program.
The rules are also proposed under the Texas
Water Code, §5.103 and §5.105, which grant
the Texas Water Commission general
rulemaking authority.

§330.1200. Purpose and Definitions.

(a) Purpose. These sections set
forth newsprint recycling requirements for
newsprint manufacturers and newspaper
publishers,.  The  sections  contain
recordkeeping and reporting procedures
with respect to the utilization of recycled-
content newsprint in newspaper publishing
operations. These sections are applicable to

every newspaper printing and publishing
operation in this state that publishes, sells,
or distributes newspapers, as well as to
those manufacturers and suppliers who pro-
vide newsprint for sale in Texas. These
guidelines provide maximum flexibility to
newspaper publishers in an effort to support
the state’s goals of encouraging newspaper
publishers to purchase newsprint containing
recycled postconsumer fiber, encouraging
cooperation between and among local com-
munity organizations to establish and pro-
mote community newsprint collection
efforts, and offering an incentive to private
companies to build and operate de-inking
and recycled newsprint mills in Texas. The
overall purpose of these guidelines is to
reduce the amount of old newsprint that
must be disposed of in solid waste l2ndfills.

(b) Definitions. The following
words, terras, and abbreviations, when used
in these sections, shall have the following
meanings, unless the context clearly indi-
cates otherwise.

(1) Aggregate postconsumer re-
cycled content-The total amount of
postconsumer recovered material by weight
contained in total purchases of newsprint
for a specified period. It is arrived at by
multiplying the percentage of postconsumer
recovered fiber in each shipment of news-
print purchased by the percentage of total
newsprint purchases that shipment repre-
sents,

(2) Commission-The Texas Wa-
ter Commission.

(3)  De-inked fiber-A fiber
which has undergone the de-inking process.

(4) De-inking process-A pro-
cess by which most of the ink, filler, coat-
ing, and other extraneous (non-cellulose)
material is removed from printed or un-
printed paper.

(5) Metric ton-One thousand ki-
lograms. To convert pounds to metric tons
the number of pounds should be divided by
2,204. 6.

(6) Newspaper-A  publication
that is printed on newsprint and published,
sold, and distributed in the state, both daily
and non-daily, to disseminate current news
and information of general interest to the
public.

(7) Newspaper publisher-An in-
dividual or corporate group of newspaper
publishers which uses newsprint in a news-
paper publishing operation.

(8) Newsprint-Paper used for
the printing of newspapers.

(9) Newsprint manufacturer-A
business which makes newsprint.

(10)  Overs also known as
"overruns,”~Newspapers printed for sale to
distributors or the public which remain un-

sold. Overs include inserts such as maga-
zines and advertising supplements,

(11) Postconsumer  recovered
material-Includes paper, paperboard, and fi-
brous wastes that have passed through their
end usage in a printing or manufacturing
process, or that have entered or would enter
the waste stream, and are collected from
municipal solid waste. Postconsumer recov-
ered material may also include any de-inked
fiber, regardless of the source of such fiber.
Overs are included within the definition of
postconsumer recovered material,

(12) Postconsumer recycled
content-That portion of manufactured
newsprint  that is comprised  of
postconsumer recovered material, usually
expressed as a percentage of the total con-
tent.

(13) Recycled newsprint~Any
newsprint certified by the manufacturer or
supplier as containing at least 25%
postconsumer recovered material, by fiber
weight.

(14) Virgin  newsprint-News-
print which contains 100% new materials in
its formation.

§330.1201. General Guidelines and Re-
quirerients.

(a) Target recycling percentages. In
order to bring about a significant state-wide
increase in newsprint recycling, newspaper
publishers are encouraged to take whatever
measures may be necessary to ensure that
their publishing businesses meet or exceed
the target recycling percentages set forth in
paragraph (1) of this subsection. In the
event a newspaper publisher chooses to pur-
chase newsprint with less than 25%
postconsumer recycled content, the com-
mission will consider legislative intent to be
achieved if that publisher meets or exceeds
the alternative aggregate recycling content
standards set forth in paragraph (2) of this
subsection.

(I) Newspaper publishers
should obtain and utilize newsprint such
that the percentage of "recycled newsprint,”
as defined in §330.1200(b)(13) of this title
(relating to Purpose and Definitions), in the
overall total amount of newsprint purchased
each year is at least:

(A) 10% by the end of calen-
dar year 1993;

(B) 20% by the end of calen-
dar year 1997, and

(C) 30% by the end of calen-
dar year 2000.

(2) In the alternative, newspaper
publishers may obtain and utilize newsprint
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such that the aggregate postconsumer recy-
cled content, by fiber weight, in the overall
total amount of newsprint purchased each
year is at least:

(A) 25% by the end of cal-
endar year 1993;

(B) 12% by the end of cal-
endar year 1997; and

(C) 18% by the end of calen-
dar year 2000.

(b) Certification. Newsprint manu-
facturers and suppliers should certify the
average percentage, based on annual pro-
duction, of postconsumer recovered mate-
rial contained in any newsprint sold and/or
delivered to Texas newspaper publishers.

(c) Recordkeeping. Newsprint pur-
chase and delivery records shall be main-
tained by all newspaper publishers. In
addition, mill certification records showing
the average percentage of postconsumer re-
covered material in purchased and/or uti-
lized newsprint should be kept by each
publisher. Such records must contain suffi-
cient information to enable the publisher to
prepare those reports required under
§330.1203 of this title (relating to Reports).
An official Texas Daily Newspaper Associ-
ation (TDNA) Newsprint Order Form may
be used to maintain and verify required
records. Newspaper publishers shall retain
required records for three years.

(d) Notice of postconsumer content
and labeling.

(1) Newsprint manufacturers or
suppliers shall indicate, on a monthly basis,
on invoices provided to newspaper pub-
lishers, suppliers, or commercial printers, or
through another form of written notice to
such consumers, the average postconsumer
recycled content of each roll of newsprint
which is the subject of such invoice or
notice, and the amount of newsprint pur-
chased from such newsprint manufacturer
or supplier containing the minimum
postconsumer recycled content required to
meet the definition of "recycled newsprint"
under §330.1200(b)(13) of this title (relat-
ing to Prrpose and Definitions).

(2) Newsprint which contains
less than the minimum percentage of
postconsumer recovered material required
to qualify it as recycled newsprint under
§330.1200(b)(13) may be identified as fol-
lows: "this product contains an average of
—___% postconsumer recycled fiber, based
on annual production” with the percentage
indicated.

(e) Comparable price, quality, and
availability. Texas newspaper publishers are
urged to voluntarily increase utilization of
"recycled newsprint” or other newsprint,

that has been certified as containing
postconsumer recovered material, beyond
the target recycling percentages set forth in
subsection (a) of this section in those in-
stances where:

(1) availability of such products
exist;
(2) the net cost of utilizing such

products is comparable to that of utilizing
virgin newsprint; and

(3) the quality of such products
(considering such factors as brightness,
opacity, and cross machine tear strength) is
similar to that of virgin newsprint.

§330.1202. Requirements of Texas Water
Commission. The commission shall assure
easy access of information among all parties
affected by these sections and shall estab-
lish a data filing system that will allow all
parties to easily monitor the progress of the
recycling program set forth in these sec-
tions. Specifically, the commission shall:

(1) maintain up-to-date listings
of, and data from, municipalities, towns,
local organizations, and other generators of
recyclable paper and newsprint, concerning
both present and planned newsprint recy-
cling and collection activities and the over-
all availability of such recyclable material
within the state;

(2) provide, to recyclers of old
newspapers and other recyclable paper ma-
terials, acceptability requirements and spec-
ifications with respect to materials destined
for de-inking plants and recycled paper
mills;

(3) maintain a roster of current
newspaper publishers, wastepaper dealers,
commercial printers, as well as paper and
paperboard mills who buy, sell, recover or
consume wastepaper in Texas and in other
states;

{(4) in cooperation with various
state agencies and officials, publishers, and
other parties, assist in the development of
those education strategies and market devel-
opment programs described in the Health
and Safety Code, §361. 423, which are de-
signed to promote newsprint recycling; and

(5) work closely with Texas
Daily Newspaper Association, the Texas
Press Association, manufacturers of news-
print containing postconsumer recovered
material, and citizen groups concerned with
recycling, to monitor problems and issues
regarding newsprint quality and the avail-
ability of "recycled newsprint.”

§330.1203. Reports.

(a) Preprinted reports. Newspaper
publishers may use standard forms, to be
provided by the commission, to submit an-
nual reports required by this section, con-

cerning the publishers’ use of recycled
newsprint.

(b) Due date. Texas newspaper
publishers shall be responsible for returning
a completed report to the commission on or
before January 31 of each year for the
immediately preceding calendar year. The
first annual report shall be for calendar year
1993, and is due January 31, 1994.

(c) Report content. The report shall
contain the following information:

(1) name, mailing address, phys-
ical address, and telephone number of the
newspaper manufacturer or supplier or cor-
porate media group from which newsprint
purchases were made during the preceding
calendar year;

(2) the total amount of news-
print purchased during the calendar year (in
metric tons);

(3) the total amount of "recycled
newsprint,” as defined in §330.1200(b)(13)
of this title (relating to Purpose and Defini-
tions), purchased during the calendar year
(in metric tons);

(4) the percentage, of the total
newsprint purchased during the calendar
year, .which in  accordance  with
§330.1200(b)(13) qualified as "recycled
newsprint;”

(5) if the reporting party
chooses to comply with the alternative tar-
get recycling percentages in

§330.1201(a)(2) of this title (relating to
General Guidelines and Requirements), the
percentage  reflecting the  aggregate
postconsumer recycled content of the total
amount of newsprint purchased during the
calendar year; and

(6) in the event the publisher
fails during the preceding year to meet the
voluntary requirements set forth in
§330.1201(a) of this title (relating to Gen-
eral Guidelines and Requirements), the pub-
lisher shall indicate the following:

(A) whether* or not the pub-
lisher was able to obtain sufficient
quantities of "recycled newsprint,"or other
newsprint containing certified minimum
percentages of postconsumer recovered ma-
terial, on a timely basis, at roughly the same
net cost, and having satisfactory quality;

(B) whether or not the pub-
lisher attempted to obtain "recycled news-
print," or other newsprint containing certi-
fied minimum percentages of postconsumer
recovered material, from every manufac-
turer or supplier that offered to sell such
newsprint to the publisher; and

(C) such publisher’s specific
efforts to obtain "recycled newsprint," in-
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cluding the name and address of each pro-
ducer of newsprint that the publisher
contacted, as well as the name and tele-
phone number of the contact person repre-
senting each of those producers;

(7) annual reports shall be sub-
mitted to: Texas Water Commission, Mu-
nicipal Solid Waste Division, P.O. Box
13087, Austin, Texas 78711-3087, RE:
Newspaper Recycling.

§330.1204. Joint Review. The commission
shall schedule periodic meetings with repre-
sentatives from the newsprint manufactus-
ing and newspaper publishing industries to
evaluate the effectiveness of the require-
ments set forth in these sections, to compare

the newspaper recycling progress in Texas

with that in other states, and to consider
whether revisions to these sections may be
warranted.

§330.1205. Enforcement. If the commis-
sion finds that, on a state-wide basis, volun-
tary actions alone on the part of newsprint
manufacturers, newsprint suppliers, and
newspaper publishers fail to achieve the
target recycling percentages set forth in
§330.1201(a)(1) or (2) of this title (relating
to General Requirements), the commission
may, after considering all relevant factors,
including but not limited to function, avail-
ability and cost, adopt mandatory enforce-
ment measures designed to further increase
the amount of newsprint recycling in the
state and to ensure that the state-wide goals
are achieved.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 30,
1992.

TRD-8213240 Mary Ruth Holder
Director, Legal Division

Texas Water Commission

Earliast possible date of adoption: November
6, 1992

For further information, please call: (512)
463-8069

¢ * *
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a

notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. if

. @ proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will

: %utomatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas
egister.

TITLE 19. EDUCATION

Part II. Texas Education
Agency

Chapter 141. Teacher
Certification

Subchapter B. Certificate Issu-
ance Procedures

= 19 TACT §141.26

The Texas Education Agency has withdrawn
from consideration for permanent adoption a
proposed amendment to §141.26 which ap-
peared in the September 22, 1992, issue of
the Texas Register (17 TexReg 6529). The
effective date of this withdrawal is September

30, 1992.
Issued in Austin, Texas, on September 30,
1992.
TRD-9213228 Criss Cloudt
Diractor of Policy Planning
and Evalustion

Texas Education Agency
Effective date: September 30, 1992
For further information, please call: (512)
483-9701

¢ ¢ ¢
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Ragister, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the
proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part II. Texas Ethics
Commission

Chapter 40. Registration and
Regulation of Lobbyists

* 1 TAC §40.5, §40.7

The Texas Ethics Commission adopts new
§40.5 and §40.7 concerning registration and
regulation of lobbyists, with changes to the
proposed text as published in the June 23,
1992, issue of the Texas Register (17
TexReg 4505). The changes were as follows.
The phrase "on the public record” was de-
leted from §40.5(a); additionally, the phrase
"and is nct required to be reported on the
registration forms or activity reports” was
added to §40.5(a) . The phrase ", including
communication to show qualification for an
exception of general applicabilty available
under existing administrative rules, policies,
and procedures™ was added to §40.7(a)(8).

These sections set forth the exclusions from
administrative action lobbying, and lists activi-
ties that do not require persons to register
with the commission under the provisions of
the Texas Government Code, Chapter 305.

These sections will provide the public and the
commission with guidelines and a framework
within which to help determine which persons
are excluded from having to register with the
commission as lobbyists.

Comments were received. The comments
supported the rules as a whole, but sug-
gested certain changes. The changes to the
text are a resull of the comments received.
Other suggested changes were as follows:
define what "special or extra compensation”
is as set out in §40.7(a)(4); and additional
language designed to clarify §40.7(a)(1), to-
gether with a suggestion to expand
§40.7(a)(9).

Comments were received from the Travis
County -Bar Associalion, Administrative Law
Section; Independent Bankers Association of
Texas; and the law firm of Boyle and Free-
man. All comments supported the rules, but
suggested changes as indicated in Part 4,
above.

The agency took the changes into account
when adopting amended §40.5 and §40.7.
The adoption of these sections with changes
reflects the implementation of some of the
comments. Some of the requested changes
not implemented can be addressed by the
issuance of ethics advisory opinions upon
request.

The new sections are adopted under Texas
Civil Statutes, Article 6252-9d.1, which pro-
vide the Texas Ethics Gommission with the
authority to promulgate and adopt rules con-
cerning the administration of Chapter 305 of
the Texas Government Code.

§40.5. Exclusions from Administrative Ac-
tion Lobbying.

(a) For purposes of the compensa-
tion threshold of the Government Code,
§305.003(a)(2), testimony, an appearance,
or any other type of communication in a
proceeding of an adjudicative nature of the
type authorized by or subject to Texas Civil
Statutes, Article 6252-13a (the Administra-
tive Procedure and Texas Register Act or
APTRA) is not direct communicaton to
influence administrative action and is not
required to be reported on the registration
forms or activity reports if the communica-
tion is by a party to the proceeding, a
party’s representative of record, or a wit-
ness. One example of this exclusion is testi-
mony, an  appearance, or other
communication by a witness in a contested
case where the communication is
documented as part of the public record for
that particular contested case, whether or
not the proceeding is subject to APTRA,
and even if that witness is compensated.

(b) A person required to register by
Insurance Code, Article 1.06D, must regis-
ter notwithstanding this section.

(c) For purposes of the Government
Code, Chapter 305, "administrative action”
does not include an action which affects
only the internal operations of the agency,
such as the purchasing decisions of the state
agency; and the negotiations over the terms
of a contract to provide those services, in-
cluding, but not limited to, negotiations
over payment, delivery and performance of
services, compliance with contract terms,
and amendments.

$40.7. Activities that Do Not Require Regis-
tration.

(a) For the purpose of the Govern-
ment Code, §305.003(a)(2), the following
direct communications do not constitute ac-
tivities to influence legislation or adminis-
trative action and are not required to be
reported on registration forms or activity
reports:

(1) the mere preparation or sub-
mission of an application or other written
document providing information required
by law, including statute, rule regulation,
order, subpoena, or responses to documents
prepared by a state agency;

(2) direct communication solely
for the purpose of obtaining information if
no attempt is made to influence the action
of a member of the legislative or executive
branch-examples include an inquiry as to
when a particular matter has been set for
hearing or the location of the hearing or as
to what is an agency’s official interpretation
of a statutory provision;

(3) providing merely clerical as-
sistance in producing direct communication
to influence legislation or administrative ac-
tion, such as typing or hand-delivering a
letter or other document;

(4) appearing, submitting public
written comments, or testifying at a hearing
before a member of the legislative or execu-
tive branch in conjunction with official pro-
ceedings or rulemaking procedures if the
person does not receive special or extra
compensation for the preparation, appear-
ance, submission or testimony other than
actual expenses incurred for the preparation,
appearance, submission, or testimony;

(5) direct communication to the
legal representative of a state agency con-
cerning litigation in which the agency is a
party or adjudicative proceedings of the
agency;

(6) direct communication to the
appointing authority made by a person in
his or her capacity as a member of an
advisory committee or task force appointed
by a member or an entity of the legislative
or executive branch;

(7) an activity described in the
Government Code, §305.004 and §305.
003(c), whether or not such activity consti-
tutes the sole activity of the person to influ-
ence legislation or administrative action;

(8) direct communication for the
purpose of compliance with existing laws,
administrative rules, policies, and proce-
dures, including communication to show
qualification for an exception of general
applicability available under existing ad-
ministrative rules, policies and procedures;
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(9) direct communication in
connection with an audit, inspection, or
govemnment investigation to interpret and
determine compliance with existing laws,
regulations, and policies;

(10) direct communication in-
volving a request to a person who is a
member of the executive branch for a writ-
ten opinion interpreting a law, regulation,
rule, policy, practice, or procedure adminis-
tered by the agency or office of which that
person is & member; and

(11) direct communication to
provide information in response to & spe-
cific request for the information from a
member of the legislative or executive
branch that are unsolicited or otherwise not
a subterfuge from compliance with the re-
quirements of these laws.

(b) A person whose only activities
to influence legislation or administrative ac-
tion is one or more of the activities ex-
cepted from the lobbyist registration
requirement by the Government Code,
§305.004 and §305.003(c), or by rules of
this commission is not required to register
with the commission as a lobbyist.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 28,
1992,

TRD-9213213 Jim Mathieson

Assistant General Counssl|
Texes Ethics Commission

Effective date: October 20, 1992
Proposal publication date: June 23, 1992
For further information, please call: (512)
463-5800
L4 K L4
Part V. General Services
Commission

Chapter 111. Executive
Administration Division

Administration
e 1 TAC §111.1, §111.2

The General Services Commission adopts
the repeal of §111.1 and §111. 2, concerning
administration and meetings, without changes
to the proposed text as published in the June
30, 1992, issue of the Texas Register (17
TexReg 4653).

The repeals will benefit the public through
simplified regulations.

The repeal of §111.1 and §111.2 eliminate
unnecessary, obsolete language.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 601b, which provide the
General Services Commission with the au-
thority to promulgate rules to accomplish the
purpose of the article.

This agency hereby cenrtifies that the rule as
adopted has been reviewed by {agal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213114 Judith M Porras

General Counsel
General Services
Commisslon

Effective date: October 19, 1992
Proposal publication date: June 30, 1992

For further information, please call: (512)
463-3446

N 4 L 4 ¢
* 1 TAC §1111, §111.3

The General Services Commission adopts an
amendment to §111.3, concerning protest
procedures, and new §111.1, concerning ad-
ministration, without changes to the proposed
text as published in the June 30, 1992, issus
of the Texas Register (17 TexReg 4655).

The amendment and new section will benefit
the public by providing clearer regulations.

The amendment to §111.3 clarifies the pro-
test procedure. New §111.1 states the organi-
zational structure of the commission.

No comments were received regarding adop-
tion of the amendment and new section.

The amendment and new section are
adopted under Texas Civil Siatutes, Article
601b, which provide the General Services
Commission with the authcrity to promulgate
rules to accomplish the purpose of Article 2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 28,
1992,

TRD-9213108 Judith M. Porras

General Counsel
General Services
Commission

Effective date: October 19, 1992
Proposal publication date: June 30, 1992

For further information, please call: (512)
483-3446

¢ ¢ ¢

Security
e 1 TAC §§111.11-111.19

The General Services Commission adopts
the repeal of §§111.11-111.19, concerning
security, without changes to the proposed
text as published in the June 30, 1992, issue
of ihe Texas Register (17 TexReg 4655).

The repeals will benefit the public through
simplified regulations.

The repeal of §§111.11-111 19 eliminates ob-
solete language as the security program has
been transferred to the Department of Public
Safety.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Atticle 601b, which provide the
General Services Commission with the au-
thority to promulgate rules to accomplish the
purpose of the article.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213111 Judth M Porras

General Counsel
General Services
Commission

Eftective date: October 19, 1992
Propesal publication date: June 30, 1992

For further information, please call: (512)
463-3446

4 4 ¢
Parking
° 1 TAC §§111.31-111.46

The General Services Commission adopts
the repeal of §§111.31-111.46, concerning
parking, without changes to the proposed text
as published in the’ June 30, 1992, issue of
the Texas Register (17 TexReg 4655).

The repeals will benefit the public through
simplified regulations

The repeal of §§111.31-111 46 eliminates ob-
solete language as the security program has
been transferred to the Department of Public
Safety.

No comments were received regarding adop-
tion of the repeals..

The repeals are adopted under Texas Civil
Statutes, Article 601b, which provide the
General Services Commission with the au-
thonty to promuigate rules to accomplish the
purpose of the Article

This agency hereby certifies that the rule as
adopted has been 1eviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 28,
1992

TRD-9213110 Judth M Porras

General Counsel
Gienaral Services
Commission

Effective date: October 19, 1992
Proposal publication date: June 30, 1992

For further information, please call: (512)
463-3446
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Part XIII. Texas Incentive
and Productivity
Commission

Chapter 275. Productivity
Bonus Program

e 1 TAC §§275.1, 275.7, 275.9,
27511, 27513, 275.15, 275.17,
27519, 27521

The Texas Incentive and Productivity Com-
mission adopts amendments to §§275.1,
2757, 275.9, 275.11; 275.13, 275.15, 275.17,
275.19, and 275.21. Sections 275.1, 275.17,
and 275.19 are adopted with changes to the
proposed text as published in the August 14,
1992, issue of the Texas Register (17
TexReg 5659). Sections 2757, 2759,
275.11, 275.13, 275.15, and 27521 are
adopted without changes and will not be re-
published.

The amendments are necessary to further
clarify definitions and processes for agencies
participating in the Productivity Bonus Pro-
gram.

The amendments clarify several definitions
and clarify the following: the legislative intent
of required level of services, agency certifica-
tion process, agency application process,
commission approval of the amount of em-
ployee bonuses, and distribution of the re-
mainder of savings.

No comments were received regarding
§§275.7, 275.9, 275.11, 275.13, 275. 15, and
275.19. Comments were received regarding
§§275.1, 275.17(c) and (d), and 275.21(b).

Comments were received that requested clar-
itying language regarding two definitions in
§275.1. The first request was to make a
nonsubstantive change to the definition of
productivity plan. This change was made to
the adopted text. The second request re-
garded a technical change to the definition of
savings measurement accounl. As a result of
the comment, the definition of a savings mea-
surement account was changed from a "cost
center” to a “generic appropriation (5108)"
that is "transferred from the agency appropri-
ation(s) where the savings occumred,” instead
of transferred from the agency’s other cost
centers.

Another commenter suggested that discre-
tionary language be included regarding pro
rata shares in §175.17(a) and (d) to establish
a reasonable employee tenure or cut off in
determining those employees eligible for pro
rata bonus distribution. The commenter's pri-
mary concern was that if pro rata is taken to
an extreme, short tenure employees could
receive insignificant bonuses. The commis-
sion agreed that the concern was valid and
addressed the comment by adding language
fo specify that an agency may request, and
the commission may approve, provisions that
an employee be employed for a specified
portion of the fiscal year before being eligible
for a bonus.

Another commenter regarding §275.21 re-
quested clarifying language that an agency’s
one-third portion is to be used by that agency
in the fiscal year following the fiscal year

during which the plan was approved. This
change was made in §275.19.

Office of the Attorney General and Comp-
troller of Public Accounts requested changes.

No comments were received against the sec-
tions.

The Texas Incentive and Productivity Com-
mission did not disagree with any comments
and adopted the comments either in full or
with some modification as noted previously.

The amendment is adopted under Texas Civil
Stalutes, Article 6252-29a, §1, which provide
the Texas Incentive and Productivity Com-
mission with the authority to promulgate and
adopt rules.

§275.1. Definitions for the Productivity Bo-
nus Program. The following words and
term, when used in this chapter, shall per-
tain only to the Productivity Bonus Program
and shall have the following meanings, un-
less the context clearly indicates otherwise.

Fiscal Year-The fiscal year during
which the agency or division puts the con-
cepts outlined in the agency’s or division’s,
productivity plan into effect.

Productivity Plan-A proposal detail-
ing planned cost reductions and changes in
operations that an agency or division in-

" tends to make with the goal of improving

efficiency while maintaining service levels.

Productivity Bonus Account-An ac-
count created by the state treasurer for each
state agency or division within the produc-
tivity bonus fund.

Productivity bonus fund or Fund
578-A fund created for each agency to
transfer savings for the purposes of this
program. At the end of the fiscal year the
amount of certified savings is transferred to
the appropriate accounts within this fund.

Productivity Bonus or productivity
bonus award-A cash bonus awarded to an
eligible state agency, division of that
agency, or employees thereof after a pro-
ductivity plan has been successfully imple-
mented and proven to save money in
recognition of increased productivity.

Savings Measurement Account-A
generic appropriation (5108) into which
cash, in an amount equal to the projected
savings resulting from approved productiv-
ity plans, is transferred from the agency's
appropriation(s) where the savings oc-
curred.

Verification Period-The period fol-
lowing the submission of the agency’s ap-
plication for approval of a productivity
bonus award during which the commission
analyzes the nature and the amount of the
savings certified by the executive director
of the agency and acts on the agency's
applicatior

§275.17. Awards to Employees.

(a) Amount. If the commission ap-
proves an agency or division for a produc-

tivity bonus award, the commission shall
award to the employees of the agency or
division an amount not to exceed 25% of
the amount in the agency’s or division’s
productivity bonus account. The commis-
sion may award an amount less than 25% if
the executive director makes such a request
when the agency or division plan is submit-
ted, or if the commission believes circum-
stances warrant.

(b) (No change.)

(c) Pro rata share of bonus. A cur-
rent employee who has worked for the
agency or division for less than the full
fiscal year or on a part-time basis is entitled
to a pro rata share based on the fraction of
the fiscal year and the average fraction of
the work week that the employee worked in
the agency or division,

(d) Distribuion. The awarded
amount shall be distributed in equal shares
proportionally related to the amount of time
worked during the fiscal year to the eligible
current employees of the agency or divi-
sion. If the pro rata share distribution results
in a negligible amount of bonus for employ-
ees employed during less than the full fiscal
year, the agency executive director may re-
quest, and the commission may approve,
provisions that employees be employed for
a specified portion of the fiscal year before
being eligible for a bonus.

(e) (No change.)

(f) Timing. Bonuses shall be dis-
tributed to eligible employees within 90
days of the agency's receipt of commission
notification of approval of a productivity
bonus award unless the commission ap-
proves an agency’s request for alternate
timing.

§275.19. Awards to an Agencies/Divisions.

(a) Distribution to agency/division.
If the commission approves & productivity
bonus award for a division of a state
agency, or an entire agency, the balance of
the amount in the agency’s or division’s
productivity bonus account remaining after
the award to employees, shall be distributed
between the state agency and the fund from
which the original division appropriation
was made.

(b) Amount. One-third of the bal-
ance after award to employees shall be ap-
propriated to that agency during the fiscal
year following plan approval to be used by
the administration of the agency to further
agency productivity.

§275.21. Remainder of Savings. Distribu-
tion to Appropriate Fund. The amount of
savings remaining in the agency or division
productivity bonus account after payment of
employee bonuses and distribution to the

¢ Adopted Sections

Cctober 6, 1992 17 TexReg 6895




agency shall be credited to the appropriate
fund.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 25,
1992.

TRD-8213217 M. Elaine Powsll

Certitying Official,
Executive Director

Texas incentive and
Productivity
Commission

Effective date: October 20, 1992
Proposal publication date: August 14, 1992

For further information, please call: (512)
475-2393

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Subchapter K. Safety Require-
ments

* 16 TAC §5.173

The Railroad Commission of Texas adopts an
amendment to §5.173, concering safety re-
quirements, without changes to the proposed
text as published in the August 11, 1992,
issue of the Texas Register (17 TexReg
5616).

The amendment eliminates duplicative
record-keeping requirements of armored con-
tract camriers operating pursuant to armored
contract carrier permits by the commission,
by exempting them from the requirements of
maintaining drivers’ daily logs.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Motor Carrier Act, Texas Civil Statutes, Arti-
cle 911b, §4(a), which vests the commission
with power and authority to prescribe all rules
and regulations necessary for the govern-
ment of motor carriers and for the safety of
operations of motor carriers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213180 Nolan F. Ward

Hearings Examiner, Legal
Division-General Law

Railroad Commission of

Texas
Effective date: October 20, 1992
Proposal publication date: August 11, 1992

For further information, please call: (512)
463-7094
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Part IV. Texas Department
of Licensing and
Regulation

Chapter 65. Boiler Division

¢ 16 TAC §§65.1, 65.10, 65.20,
65.30, 65.50, 65.60, 65.70, 6S.
80, 65.90, 65.100

The Texas Depantment of Licensing and Regy-
ulation adopts amendments to §§65.1, 65.10,
65.20, 65.30, 65.50, 65.60, 65.70, 65.80,
65.90, and 65.100, concerning boiler. Section
65.80 is adopted with changes to the pro-
posed text as published in the August 21,
1992, issue of the Texas Register (17
TexReg 5718). Sections 65.1, 65.10, 65.20,
65.30, 65.50, 65.60, 65.70, 65.90, and 65.100
are adopted without changes and will not be
republished.

The amended sections are adopted in order
to incorporate board of boiler rules recom-
mendations and legislative mandates. The
adopted section with changes is §65.80(c).
Subparagraph (D) becomes subsection (d).
The change is made 1o clarify the intent of the
saction.

The amended sections will function to reflect
technical conformance to adopted codes,
clarify the rules, and reflect changes resulting
from the passage of House Bill 863 and
House Bill 2135 (71st Legislative Session),
which renamed the agency and codified the
law under the Health and Safety Code.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Codes Annotated, Health and Safety Code,
Chapter 755, which provide the Texas De-
partment of Licensing and Regulation with the
authority to promulgate rules necessary to
effectuate the purpose of the law.

§65.80. Fees.
(a) Certificate/inspection fees.

(1) Inspection by authorized in-
spector. The owner or operator or his/her
agent shall make a $15 payment for the
certificate of operation fee.

(2) Inspection by deputy inspec-
tor. The owner or operator shall make pay-
ment of the appropriate fee as shown
following.

(A) The inspection fees for
all boilers other than heating boilers shall
be:

(i) (No change.)

(ii) those with a heating
surface greater than 50 square feet (4.05
square meters) but not greater than 100
square feet (9.29 square meters)-$70;

(iii)-(v) (No change.)

(B) The inspection fees for
heating boilers shall be:

(1)-(ii)  (No change.)

(3) All fees must be paid in full
to the Texas Department of Licensing and
Regulation, P.O. Box 12157, Austin, Texas
78711 before a certificate of operation will
be issued.

(b) Special inspections, The fee for
a special inspection is $650. In addition to
the fees stated in this section, travel and per
diem in accordance with the current rate as
established in the current Appropriations
Act shall be paid. A prepayment of $650
shall be received by the department at least
five working days before the department
can initiate the requested special inspection,
Prepayment shall be made by certified
check or money order made payable to the
Texas Department of Licensing and Regula-
tion.

(c) Commission fees:
(1)-3) (No change.)
(4) Replacement:

(A)~(C) (No change.)

(d) The fee for the boiler law and
rules is $12.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213186 Jack W. Garison

Acting Executive Director

Texas Department of
Licensing and
Regulation

Effective date: October 20, 1992
Proposal publication date: August 21, 1992
For further information, please call: (512)
463-3127
L 4 ¢ ¢
TITLE 22. Examining
Boards

Part XV. Texas State
Board of Pharmacy

Chapter 311. Code of Conduct

o 22 TAC §3112

The Texas State Board of Pharmacy adopts
new §311.2 concerning procedures regarding
complaints filed against board members with
changes to the proposed text as published in
the April 7, 1992, issue of the Texas Ragister
(17 TexReg 2453). The new section provides
procedures to follow in the event that a com-
plaint if filed against a Board Member.
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No comments were received regarding adop-
tion of the new section.

The new section is adopted under the Texas
Pharmacy Act, §§6, 16(a), 17(a) (4) and (6),
and 27, which provides the Texas Stale
Board of Pharmacy the authority to adopt
rules for the proper administration and en-
forcement of the Act.

§311.2. Procedures regarding complaints
filed against Board Members.

(a) The following procedures are
applicable with regard to complaints against
a board member, if the complaint alleges
violations of the laws and rules governing
the practice of pharmacy.

(1) The complaint shall be re-
viewed by the executive director, who may
refer the complaint to the appropriate board
staff for handling, or if deemed necessary,
the executive director may refer the com-
plaint to another agency.

(2) If the complaint is investi-
gated and the investigation produces evi-
dence of a violation of the laws or rules
regarding the practice of pharmacy, the
board staff shall determine if the complaint
merits the institution of disciplinary action.
This decision shall be made in consultation
with one board member who shall be a
pharmacists, but who shall not be the sub-
ject of the complaint; the board member
shall be the President of the board, unless
such person is unable to serve because he or
she does not meet the criteria of this para-
graph or for some other valid reason. If the
President is unable to serve, the order of
succession shall be Vice-President, then
Treasurer. If none of the pharmacist officers
are able to serve, then the board Present or
designee shall designate another pharmacist
board member to serve.

(b) If after consultation with the
board member described in subsection
(a)(2) of this section, the determination is
made that the complaint merits the institu-
tion of disciplinary action, the following is
applicable.

(1) The complaint shall be di-
rected to the assistant attorney general as-
signed to the board. The office of the
Attorney General should then assign an as-
sistant attorney general to prosecute the
complaint in accordance with board rules.

(2) The board’s legal counsel
shall act as a liaison between the board’s
staff and the Attoney General's Office. The
board's legal counsel shall ensure that the
board's staff provides any information or
assistance requested by the Attorney Gener-
al's Office.

(3) The board member shall be
sent a preliminary notice leiter and offered
the opportunity to attend an informal con-
ference for the purpose of settling the mat-
ter through an informal conference.

(c) If the board member accepts the
opportunity to attend an informal confer-
ence, the conference participants shall be as
follows:

(1) the assistant attorney general
assigned to the case, who shall conduct the
informal conference;

(2) the board member who is the
subject of the complaint and/or his or her
legal counsel;

(3) board staff, as necessary or
required; and

(4) one board member, who
shall be the same person who was initially
consulted about the complaint, as described
in subsection (a)(2) of this section, pro-
vided, however, if that board member is
unable to serve for some valid reason, the
board member that shall attend the informal
conference shall be a pharmacist, but who
shall not be the subject of the complaint; the
board member designated to attend the in-
formal conference shall be the President of
the board, unless such person is unable to
serve because he or she does not meet the
criteria of this paragraph or for some other
valid reason. If the President is unable to
serve, the order of succession shall be Vice-
President, then Treasurer. If none of the
pharmacist officers are able to serve, then
the board Present or designee shall desig-
nate another pharmacist board member to
attend the informal conference.

(d) The case shall proceed to hear-
ing, if the board member who is the subject
of the complaint waives his or her right to
attend an informal conference, or if after an
informal conference is conducted, the case
is not dismissed or the board member does
not accept the recommendation for settle-
ment.

(e) If the case proceeds to hearing,
the following procedures are applicable;

(1) the assistant attorney general
assigned to the case shall prosecute the
hearing with the hearings officer presiding;

(2) the hearings officer shall
then draft an officer’s report which
discusses the evidence and contains pro-
posed findings of fact and conclusions of
law. The hearings officer shall, as autho-
rized by law, recommend a sanction if he or
she determines one is necessary; and

(3) At the next scheduled board
meeting, after the hearing officer has issued
a proposal and all parties have accepted and
replied, the following is applicable.

(A) The board, absent the
board member who is the subject of the
complaint, shall vote to:

(i) accept or reject each
proposed finding of fact and conclusion of
law; and

(i) accept or reject the
recommended sanction, if applicable.

(B) If the board rejects the
recommended sanction, the board shall then
vote on the sanction they deem appropriate.

(C) If the board determines
that additional evidence is needed, they can
vote to remand the case for further hearing,
as provided by law.

(f) For the purposes of this section,
a board member is defined as any individual
who is serving on the board on the date of
the receipt of the complaint, or any individ-
ual who has previously served on the board,
if the complaint is filed within two years
from the date the board member's official
duties ended.

This agency hereby certifies thal the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 30,
1992.

TRD-9213232 Fred 8. Brinkley Jr., R.Ph,,
MB.A

Executive
Director/Secretary
State Board ol Pharmacy

Effective date: October 21, 1992
Proposal publication date: April 7, 1992

For tuther information, please call: (512)
832-0661

* 14 L4
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 229. Food and Drug

Food Service Sanitation
o 25 TAC §229.172

The Texas Department of Healih (depart-
ment) adopts an amendment to §229.172,
concerning accreditation of food protection
management programs, with changes to the
poposed text as published in the August 7,
1992, issue of the Texas Register (17
TexReg 5505).

The section covers accreditation of food pro-
tection management programs. The section
establishes minimum requirements governing
the content and duration of food protection
management training programs pursuant to
the requirements of Chapter 438, Subchapter
D, Texas Health and Safety Code (Code). For
clarification, the title of the section has been
changed and the amendment revises proce-
dural and administrative requirerenis for ac-
creditation of programs and institute
procedural and administrative criteria for re-
certification programs authorized during the
72nd legislative session.
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The amendment to §229.172 allows the de-
partment to discharge its accreditation and
auditing duties more efficiently by standardiz-
ing educational and administrative program
requirements. The auditing procedure revi-
sions faciltate department compliance with
the rules. An application fee for the accredita-
tion of certification programs 1is instituted to
offset program costs.

A summary of comments received during the
comment period is as follows.

Comment: Concerning proposed
§229.172(b)(6)(B), the six-hour length of
training required for recerlification, a
commentor stated that three hours of traning
would be sufficient.

Response: The department disagrees as six
hours was the average of the recommended
lengths of time indicated on a survey con-
ducted of local health departments and
course Sponsors.

Comment: Concerning proposed
§229.172(d)(5), a commentor expressed dis-
agreement in limiting class size to 35 stu-
dents.

Response: This was a misunderstanding on
the part of the commentor since this section
addresses proctor requirements and not class
size; however the student/proctor ratio has
been expanded to a maximum of 50/1 and
the definition of proctor has been revised to
include designated representatives.

Comment: Concerning proposed
§229.172(d), two commentors suggested pro-
visions for an oral examination option be pro-
vided in the rules to assess knowledge of
those unable to read.

Response: The department agrees and has
added paragraph (7) to include language con-
cerning special examination accommodations
as determined by course sponsors or re-
quired by the Americans with Disabilities Act.

Comment: Concerning proposed
§229.172(g), a commentor suggested rewrit-
ing this section on instructor qualifications
more succinctly.

Response: The department has reviewed the
verbiage and feels that the instructor qualifi-
cations section is clear.

Comment: Concerning proposed §229 172(j),
a commentor suggested a clarification of the
statement that state-issued Food Protection
Management certificates are recognized by
local regulatory authorities as the only valid
proof of successful completion of training.

Response: The department agrees and has
rephrased the statement for clarification.

Comment: A commentor requested that pro-
posed §229.172(k) concerning program and
candidate fees be clarified as to fee ditfer-
ences between the certification and the recer-
tification programs.

Response: The department agrees and has
changed §229.172(k)(1), §229. 172(k)(2), and
§229.172(k)(3) to clarify the fee requirements.

Comment: Concerning proposed
§229.172(k)(1) and (2), a commentor sug-
gested the status of non-profit organizations
be considered in the payment of program
application and renewal fees.

Response: The department does not object to
this exemption, however, it is not provided for
in the statute.

Comment: Concerning proposed
§229.172(k)(3), a commentor questioned the
need to raise the candidate fees from $5.00
to $7.00.

Response: The depariment has calculated
program costs and feels the increase in fees
is necessary to cover the cost of accredita-
tion, audit and maintenance of the registry as
required in the statute.

Comment: A commentor disagreed with pro-
posed §229.172(m) concerning unannounced
examination audits used o assess program
compliance because of unexpected schedul-
ing changes and the creation of undue stress
on candidates.

Response: The department disagrees be-
cause program sponsors are required to ad-
vise the department of any schedule
changes. Unannounced audits provide the
department with a more accurate assessment
of course compliance.

Comment: Concerning proposed
§229.172(n)(1), a commentor expressed res-
ervations about a quarterly candidate failure
rate of 26% or higher on course sponsor
examinations as a cause for revocation.

Response: The department fesls that a 75%
pass requirement is reasonable based on the
fact that the curent average pass rate is
91.5%.

Comment: Conceming proposed
§229.172(n)(2), a commentor suggested bas-
ing revocation on a significant difference in
pass-fail ratios between the state audit exam-
ination and the course sponsor examinations.

Response: The department disagrees since
course sponsor testing parameters, condi-
tions and security are not monitored by the
department. A comparison of the course test
to securely monitored state exams would be
meaningless.

Comment: A commentor stated that provi-
sions should allow for both correspondence
courses and a challenge certification and re-
certification examination without mandatory
site training.

Response. The depariment disagrees as
these provisions are not provided for in the
statute.

Comment:. Concerning §229.172(m), state
audn examination resulls, a commentor sug-
gested incorporating the examination results
of candidates who receive prearranged oral
examinations using the course examination
with the examindtion results of candidates
who receive the state examination given by
the state audit team.

Response: The department disagrees as this
would negate the stalistical validity of the
state audit examination due to the incorpora-
tion of results from two different examina-
tions.

Comment: A commentor stated that the
length of time for an examination should be
left open to accommodate students with lan-
guage bariers or learning disabilities.

Response: The department agrees and has
clarified the language in the section for con-
sistency with the statute (Chapter 438, Texas
Health and Safety Code, Subchapter D.),
which states that candidates are allowed at
least an hour for an examination. The depart-
ment has added language to the section
allowing special provisions for candidates
with language and disabilities by the courss
SpONSOXS.

Comment: A commentor expressed concern
as to the lack of entrance criteria for candi-
dates to the program.

Response: The department disagrees since
the intent and scope of the Food Protection
Management program is targeted at
manager-level personnel and defines
manager-level job criteria.

The commentors were Child Inc., Del Mar
College, the Texas Restaurant Association,
Corpus Christi- Nueces County Department
of Public Health, H.E. Butt Grocery Company
and Eastfield College. The commentors were
not against the rules in their entirety, however
they expressed concerns, questions and rec-
ommendations.

The amendment is proposed under Chapter
438, Subchapter D, Texas Health and Safety
Code, which provides the Department with
the authorty to adopt necessary regulations
to enforce this Chapter; and §12.001, which
provides the Texas Board of Health with the
authority to adopt rules for the performance of
every duly imposed by law on the Texas
Board of Health, the Texas Depariment of
Health and the Commissioner of Health.

§229.172. Accreditation of Food Protection
Management Programs.

(a) Intent and scope. This section is
intended to provide a framework for
accrediting manager-level training programs
in food service sanitation, in compliance
with Chapter 438, Subchapter D, of the
Texas Health and Safety Code. A uniform
standard governing the accreditation of san-
itation training programs enhances the rec-
ognition of reciprocity among regulatory
agencies and reduces the duplication and
expense of retraining 1ncurred when food
service managers cross regulatory jurisdic-
tions. Education of the food service man-
ager provides better qualified personnel,
thereby reducing the risk of foodborne ill-
ness outbreaks caused by improper food
handling and preparation techniques.

(b) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1)-(5) (No change.)

(6) Food Protection Manage-
ment Program-A program accredited by the
Texas Depariment of Health (department)
which trains and certifies food service man-
agers.
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(A) Certification Program-A
program whose coursework consists of a
minimum of 14 hours of classroom instruc-
tion and at least a one hour examination
meeting the requirements of the Health and
Safety Code, Chapter 438, Subchapter D.

(B) Recertification Program-
A program whose coursework consists of a
minimum of six hours of classroom instruc-
tion on food safety and sanitation and a
final examination as defined by the depart-
ment. ‘

(7) Food service establishment-
Any place where food is prepared and in-
tended for individual portion- service, and
includes the site at which individual por-
tions are provided. The term includes any
such place regardless of whether consump-
tion is on or off premises and regardless of
whether there is a charge for the food. The
term also includes delicatessen-type opera-
tions that prepare sandwiches intended for
individual portion service. The term does
not include private homes where food is
prepared or served for individual family
consumption, retail food stores, the location
of food vending machines, and supply vehi-
cles.

(8) Food service manager-An
individual who:

(A) s responsible for identi-
fying hazards in the day-to-day operation of
a food preparation, service, or dispensing
facility;

(B) develops or implements
specific policies, procedures, or standards
aimed at preventing foodborne illness;

(C) coordinates training, su-
pervises, or directs food preparation activi-
ties and takes corrective action as needed to
protect the health of the consumer; and

(D) conducts in-house self-
inspection of daily operations on a periodic
basis to see that policies and procedures
concerning food safety are being followed.

(9) Instructor-An individual
whose educational background and work
experience meet the requirements for in-
structor as outlined in this section,

(10) Law-Any federal, state, and
local statutes, ordinances, and regulations.

(11) Person-An  individual,
partnership, corporation, association, or
other legal entity.

12} Proctor-An authorized
agent of the Texas Department of Health; a
course sponsor, instructor or designated rep-
resentative; local health department person-

nel; or authorized community college or
university personnel,

(13) Regulatory authority-The
state andfor local enforcement authority, or
authorities, having jurisdiction over the
food service establishment, or those deter-
mined by the commissioner of health as
having jurisdiction.

(14) Retail food store-Any es-
tablishment or section of an establishment
where food and food products are offered to
the consumer and intended for off-premise
consumption. The term includes delicates-
sens that offer prepared food in bulk
quantities only. The term does not include
establishments which handle only prepack-
aged, nonpotentially hazardous foods; road-
side markets that offer only fresh fruits and
fresh vegetables for sale; food service estab-
lishments; farmers markets; or food and
beverage vending machines as defined in
the Vending of Food and Beverages, 1978,
Department of Health, Education and Wel-
fare Publication Number (FDA) 78-2091.

(15) Secure-Access limited to a
proctor.

(c) Requirements for accreditation
of food protection management programs,
All programs must meet the program re-
quirements of the Texas Health and Safety
Code, Chapter 438, Subchapter D. Persons
sponsoring programs utilizing the state in-
structor’s guide and final examinations shall
file an application with the department. Per-
sons wishing to develop their own course
guides shall submit;

(1) an application;

(2) an independently-developed
course guide including:

(A) a detailed summary of
each topic and subtopic area;

(B) a time allotment for each
topic and sub-topic totaling:
(iy 14 hours for certifica-
tion; and
(i) six hours for recertifi-
cation;

(C) a copy of all written
teaching materials, pamphlets and handouts;

(D) a list of all texts used;
and

(E) a list of all audio-visual
aids used, desciibing their content, duration,
and location :u ihe program; and

(3) documentation of the use of
a national examination or special foreign
language examination meeting Food Protec-

tion Management Program examination cri-
teria.

(d) Course examinations. The de-
partment shall supply an English language
final examination on a bi-annual basis to
course sponsors utilizing the state examina-
tion. Course sponsors shall be responsible
for the security of the state examinations.

(1) The course examination
shall be multiple-choice (A,B,C,D) and
shall:

(A) contain 75 questions for
certification; or

(B) contain 50 questions for
recertification.

(2) A candidate passing score
shall be 75% or above.

(3) The final examination score
or status (incomplete, withdrawal, or retake)
of each candidate enrolled in a class shall
be submitted to the department on a class
roster.

(4) The examination shall be
maintained under secure conditions and ad-
ministered by an approved proctor.

(5) There shall be one proctor
for every 50 students taking the examina-
tion.

(6) An individual who speaks
English as a secondary language may use a
dictionary during examinations to translate
English into the native language.

(7)  Individuals who require
special examination arrangements as deter-
mined by course sponsors or as required by
the Americans with Disabilities Act shall be
accommodated by course sponsors.

(&) Retake examinations. Course
sponsors may set their retake policy in the
event a candidate fails the final examina-
tion.

(f)  Student identification. The spon-
sor shall confirm by photo ID the identity of
a candidate at the time of the final examina-
tion. A candidate’'s Food Protection Man-
agement certificate shall not be issued until
such time as 2 valid photo ID has been
presented to a proctor,

(& Instructor qualifications. The
Food Protection Management Program
course shall be taught by a department-
approved instructor. As a minimum all in-
structors shall:

(1) have successfully completed
a Food Protection Management Certifica-
tion Program as evidenced by a valid certif-
icate;

(2)  possess a high school di-
ploma or its equivalent; and
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(A) have worked a minimum
of one year inspecting food service estab-
lishments; or

(B) have worked a minimum
of five years in the food service industry; or

(3) possess an associate’s degree
or bachelor’s degree from an accredited in-
stitution; and

(4) provide evidence of atten-
dance of at least one seven-hour training
seminar on food safety and sanitation topics
every three years following employment as
an instructor.

(h) Course scheduling. The course
sponsor shall submit in writing to the De-
partment, a bi-annual course schedule. The
schedule shall include class times, dates,
locations, size, and instructor name. The
department shall be notified by telephone or
FAX of any changes in previously submit-
ted course schedules at least 24 hours be-
fore the initiation of any class.

(i) Food protection management
program accreditation certificate. The de-
partment shall issue a certificate of accredi-
tation to each course sponsor who has
demonstrated compliance with this section.
A certificate issued under this rule expires
one year from the date of issuance.

() Food protection management
program candidate certificates. Food Protec-
tion Management Program candidate certifi-
cates issued by the Department and
accredited course sponsors shall be valid for
a period of three years from date of issu-
ance. State-issued food protection manage-
ment training certificates shall be
recognized as the only valid proof of suc-
cessful completion of a state-accredited
food protection management training pro-
gram,

(k) Program and candidate fees. All
fees are nonrefundable and payable to the
Texas Department of Health. Fees shall be:

(1) $150 for an initial applica-
tion for a Food Protection Management
Certification or Recertification Program;

(2) $100 for an annual renewal
fee for a Food Protection Management Cer-
tification or Recertification Program; and

(3) $7.00 per candidate enrolled
in a Food Protection Management Certifica-
tion or Recertification Program for the pre-
ceding three months:

(A) the candidate fees are
due on the first day of January, April, July,
and October of each calendar year; and

(B) considered delinquert if
not received within 45 days after the due
date.
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() Publication of & program regis-
try. The department shall maintain and pub-
lish a current program registry. The registry
shall be circulated statewide on a quarterly
basis to community colleges, local health
departments, public health regions and in-
dustry training groups.

(m) Department audits. Examina-
tion and classroom audits shall be con-
ducted on an announced and unannounced
basis to assess program compliance. Audits
will be determined from, but not limited to,
course schedules and quarterly examination
results submitted by course sponsors.

(n)  Revocation of accreditation.
The following items are just cause for pro-
gram review andfor revocation of a certifi-
cate of accreditation:

(1) aquarterly candidate failure
rate of 26% or higher on course sponsor
examinations;

(2) a mean class score of lesy
than 75% on a state audit examination;

(3) failure to notify the depart-
ment of course schedules and/or scheduling
changes;

(4) a sponsor that is delinquent
in payment by more than 45 days;

(5) a sponsor that knowingly
files a false accounting report, or fails to
pay the appropriate fee, as determined
through an audit by an agent of the depart-
ment; and

(6) a sponsor that compromises
a secure examination, or fails to comply
with or adhere to the rules regulating the
Food Protection Management Program.

(0) Revocation procedures. Revo-
cation procedures under this section shall be
conducted in accordance with the Adminis-
trative Procedure and Texas Register Act,
Texas Civil Statutes, Article 6252-13a and
the department’s formal hearing procedures
in Chapter 1 of this title (relating to the
Board of Health) .

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213171 Robert A. MacLean, M.D.

Deputy Commissioner
Texas Department of
Health

Effective date: January 1, 1993
Proposal publication date: August 7, 1992

For furtlier information, please call: (512)
458-7248

¢ ¢ L4

Registration of Manufacturers
of Food-Including Good
Manufacturing Practices

¢ 25 TAC §229.182

The Texas Department of Health (depart-
ment) adopts an amendment to §229.182,
concerning registration fee and procedures,
without changes to the proposed text as pub-
lished in the August 7, 1992, issue of the
Texas Register (17 TexReg 5508).

Section 229.182 establishes registration re-
quirements and procedures for all manufac-
turers of food-including good manufacturing
practices. In addition, §229.182 enumerates
those entities which are exempt from registra-
tion requirements. The amendment restruc-
tures the gross annual volume dollar amounts
of food products manufactured at an estab-
lishment that are used to determine the regis-
fration fee. The amendment also increases
certain registration fees based on the restruc-
tured gross annual volume dollar amounts.

The section enables the depariment to li-
cense and regulate manufacturers of food so
as to ensure compliance with the regulations
entitled “Current Good Manufacturing Prac-
tice in Manufacturing, Packing, or Holding
Human Food". The increased fees will enable
the depariment to conduct needed inspec-
tions of manufactwrers of food. Under the
previous fee structurs, the depariment was
able to conduct only 2,877 inspections per
year. The increase in fees will result in 4,712
inspections a year, enabling the department
to inspect all high priority establishments at
least once a year. The department will be
able to identify unknown firms, to follow up on
the firms that are delinquent in fee payment,
and to audit the firms that are not paying the
appropriate fee based on the gross annual
volume of earnings for food production. This
should, in furn, result in a further increase in
inspections by providing additional funds for
additional manpower.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Health and Safety Code, §431.241, which
provides the department with the authority to
adopt necessary regulations pursuant to the
enforcement of this Chapter; and §12.001,
which provides the Texas Board of Health
with the authority to adopt rules for the perfor-
mance of every duty imposed by law on the
Texas Board of Health, the Texas Depart-
ment of Health and the Commissioner of
Health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 28,
1992.

TRD-9213172 Robert A. MacLean, M.D.
Deputy Commissionar
Texas Department of

Health
Effective date: November 1, 1992
Proposal publication date: August 7, 1992



For further information, please call: (512)
458-7248

¢ L4 ¢

Chapter 289. Occupational
Health and Radiation
Control

Asbestos Exposure Abatement
in Public Buildings

e 25 TAC §§289.141-289.144,
289.147-289.151, 289.156-289.157

The Texas Department of Health (depart-
ment) adopis the repeal of §§289.141-
289.144, 289.147-289.151, 289.156, and
289.157, concerning asbestos exposure
abatement in public buildings.

The sections are replaced by new sections
concerning Texas asbestos health protection
in Chapter 295, concerning occupational
health, which are being adopted in this issue
of the Texas Register. The existing sections
are heing repealed and replaced by new sec-
tions in Chapter 295 in order to implement
recent amendments in Senate Bill 1341 and
House Bill 79, 72nd Legislature, 1991, to
Texas Civil Statutes, Article 4477-3a, which is
the state law covering asbestos abatement.

There were no comments received regarding
the repeal of existing sections; however, the
department received numerous comments
addressing the proposed new sections which
are adopted and published in this issue of the
Texas Register under Chapter 295, concern-
ing occupational health\Texas asbestos
health protection.

The repeals are adopted under Texas Civil
Statutes, Article 4477-3a, §11, which provide
the Board of Health with the authority to adopt
rules covering ashestos removal or encapsu-
lation, including licensing and regulation;
Senate Bill 1341 and House Bill 79, 72nd
Legislature, 1991, which amended Article
4477-3a; and Health and Safety Code,
§12.001, which provides the board with au-
thority to adopt rules to implement every duty
imposed by law on the board, the depart-
ment, and the commissioner of health.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 29,
1992.

TRD-9213204 Robert A. MaclLean, M.D.

Deputy Commissioner
Texas Department of
Health

Effective date: October 20, 1992
Proposal publication date: May 1, 1992

For further information, please call: (512)
834-6600

¢ L4 ¢

Chapter 295. Occupational
Health

Fees for Asbestos Services

The Texas Department of Health (depart-
ment) adopts an amendment to §295. 21, and
adopts new §§29531-295.40, §§295.42-
295.52, §§295.54-295. 56, §§295.58-295.62,
§295.64-§295.685, and §§295.67-295.70, con-
cerning fees for asbestos services and Texas
Asbestos Health Protection. All sections are
adopted with changes with the exception of
§295.67, §295. 68, and §295.70 to the pro-
posed text published in the May 1, 1992,
issue of the Texas Register (17 TexReg
3125). The sections adopted without changes
will not be republished in this issue of the
Texas Register.

The new sections replace existing rules
concering asbestos exposure abatement in
public buildings in Chapter 289 of this title,
specifically §§289.141-289.144, §§289.147-
289.151, and §289.156, §289.157, which are
hereby repealed upon adoption of the new
sections. This complete revision of the rules
i$ the result of distribution of copies to more
than 1, 800 recipients, four public hearings,
and more than 100 comments received in
response. The revision contains numerous
changes to clarify the requirements and provi-
sions in the rules.

The amendment and new sections implement
the provisions in Senate Bill 1341 and House
Bill 79, 72nd Legislature, 1991, which
amended Texas Civil Statutes, Article
4477-3a, concerning ashestos exposure
abatement. Section 295.21 concerns fees for
asbestos services and the amendments de-
lete the department’s authority to charge a
fee for analysis of the samples. The major
changes in the new sections are as follows:
New categories of licenses are added, includ-
ing building inspectors, management plan-
ners, consultants, project managers, air
monitoring technicians, laboratories, trans-
porters, and trainers. Fees are assessed o
cover the expenses of operating the licensing
and enforcement activities. A limited exemp-
tion from licensing is provided for persons
removing resilient floor covering materials
containing asbestos. Provisions for inspec-
tions, investigations, and administrative pen-
a'ties have been added.

A summary of comments received during the
comment period is as follows.

Comment: Concerning §295.21, a comment
was made that the preamble indicated that
the department's authority 1o receive and
charge a fee for analysis of samples was
deleted, but that §295.21 still contained lan-
guage that gives the departmenmt that very
authority.

Response: The department agrees and has
changed all references in this section to fees
for asbestos services.

Comment: Concerning §295.21(a), several
commenters were uncertain if this section
was requiring that all management plans be
reviewed and approved by the department.
The paragraph should be clear as to whether
review and approval is mandatory.

Response: The depatment agrees. The
words "non-mandatory” have been added to
the scope in subsection (a)(2).

Comment: Concerning §295.21, some
commenters requested clarification on what
management plans are.

Response: The department responded that a
management plan is not a specification for
removal or encapsulation. It is a plan that
explains how to maintain your areas of as-
bestos, when to reinspect and assess the
condition of asbestos and what actions to
take if asbestos needs to be removed as a
result of the assessment or maintenance,
renovation or demolition. See §295.32.

Comment: Concerning §295.21, a commenter
was concerned that the requrement for a
licensed management planner to write man-
agement plans would place additional ex-
pense on scarce state funds for state
agencies.

Response: It is a requirement by law to have
only a licensed management planner to write
the management plan. See §295.51.

Comment: Concerning §295.31, a commenter
suggested that the public be supplied with
statistice on asbestos related diseases in
Texas and that verification of improvement be
determined by some means in order to justify
this regulation. Also that verification be made
that licensing fees are sufficient to support all
related activities.

Response: The deparment does not keep
statistics on asbestos related diseases. Reg-
ulations are required under Texas Asbestos
Health Act. Licensing fees are currently suffi-
cient to support related activities and can be
adjusted as needed.

Comment: Concerning §295.31, a commenter
declared that the department has no authority
to enforce OSHA regulations. Another
commenter suggested that public schools
and political subdivisions be exempt from li-
censing and fees.

Response: The department disagrees. It is
well established that the department does
have the authority to enforce applicable stan-
dards of OSHA regulations. There is no provi-
sion in the Act exempting public agencies.
Texas Civil Slatutes, Article 4477-3a allows
for no exemptions from licensing or fees.

Comment: Concerning §29532, many
commenters requested additions to the defini-
tions. It was suggested that ashestos abate-
ment consultant/owner's  representative,
owner, industrial hygienist, cerified industrial
hygienist, third party monitor, asbestos in-
spection, small scale-short duration project,
resilient floor covering material, industrial fa-
cility and manufacturing facility be added to
the definitions. One commenter recom-
mended that AIHA be removed from the list
since no other professional organizations
were defined.

Response: The depariment disagrees. Ex-
panding the definitions would not contribute
greatly to clarily the rules. The occupational
disciplines mentioned and the expertise they
provide are all well known in the trade. The
other items mentioned are also well known in
the industry. The depatment believes that
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the definition of AIHA should remain since it
is the only professional organization men-
tioned in the rules.

Comment: Concerning §295.33, a commenter
suggested that the state clarify the issue
when state rules are less stringent than fede-
ral guidelines.

Response: The department disagrees since
state rules cannot ever be less stringent than
federal guidelines. if for some reason this did
occur, federal guidelines would prevail.

Comment: Concerning §295.34(c), a
commenter suggested that a building owner
must fomulate a comprehensive abatement
plan drawn up by a licensed consultant, and
the contractor should use the consultant to
overses the contractor in the execution of the
plan.

Response: The suggestion that abatement
plans be designed by a licensed consultant is
already required within the rules for full-scale
abatement projects. Not all jobs require over-
seeing by a licensed consultant, and the De-
partment states it should be left to the
discretion of the client as to who is selected
to oversee the project (consultant or supervi-
sor).

Comment: Concerning §295.34(b), many
commenters suggested that only that portion
of a building to be renovated or demolished
be inspected for the presence of asbestos
products, and not the whole building as cur-
rently implied.

Response: The department agrees with this
comment, and has added language such that
all areas contiguous to the area being reno-
vated or demolished be inspected for the
presence of asbestos containing materials.

Comment: In general, a commenter sug-
gested allowing the use of frade contractors
to perform O&M work if they employ licensed
supervisors and workers.

Response: The depariment agrees, and has
made provisions in §295.43 to accommodate
this suggestion.

Comment: Concerning §295.34(e), a
commenter suggested that a copy of the
management plan be submitted with each
required notification form.

Response: The department disagrees, how-
ever, a copy of any asbestos management
plan required by the department as a result of
a mandatory building survey must be submit-
ted to the department.

Comment: Concerning §295.35, a commenter
inquired about licensure for those individuals
not elighle for employment in the United
States.

Response: The depariment has maintained a
careful surveillance of illegal applicants be-
cause of widespread issuance of false social
security cards. The statement of "not eligible
for license or registration” has been added to
this seclion, and as a basis for denial of
application in §295.38(c)(2).

Comment: Concerning §295.36(a), it was
suggested that those who remove resilient
floor coverings not be exempted from the
liconsing law.

Response: The department disagrees. This
comment is in conflict with the provisions of
House Bill 79, Regular Session, 1991, which
specifically provides for such exemption.

Comment: Concerning §295.36(a)(2), it was
suggested to delete the eight hour training
requirement for resilient floor covering remov-
ers.

Response: The department disagrees. This
comment is in conflict with the provisions of
House Bill 79, Regular Session, 1991. The
exemplion for floor coverings is only from the
licensing provisions of the law.

Comment: Concerning §295.36(a)(2), a com-
ment was received to exempt those who have
taken the 24-hour worker training course from
taking the eight hours training required for the
removal of resilient floor coverings.

Response: The department disagrees. This
comment is in conflict with the provisions of
House Bill 79, Regular Session, 1991, which
require fraining on specific work practices:

Comment: Concerning §295.36(a)(3), a
commenter stated that this paragraph, stating
that school custodial workers must have man-
datory training prior to qualifying for the ex-
emption, is a violation of AHERA and should
be deleted.

Response: The department disagrees. This
comment appears to be a misinterpretation of
the regulations. AHERA will not be violated
under the terms of this regulation.

Comment: Concerning §295.36(a)(4), a
commenter has expressed concern about
which methods of floor covering removal are
permitted under the exemption.

Response: The department agrees. Only cer-
tain methods of removal are exempt. These
are published for distribution in the booklet,
"Recommended Work Practices for the Re-
moval of Resilient Flioor Coverings”, by the
Resilient Floor Covering Institute. No other
removal methods, including infra-red heat de-
vices, are exempt from licensing requirement.

Comment: Concerning §295.36(b), a com-
ment was received to delete the 10-day notifi-
cation requirement.

Response: The department disagrees. This
comment is in conflict with the Act which
requires notifications.

Comment: Concerning §29536(c), a
commenter suggested that it is not clearly
stated that the floor covering must be care-
fully removed so as to maintain it in a non-
friable state.

Response: The department agrees that this
statement needs to be clarified, and has
added this limitation.

Comment: Concgrning  §295.36(e), a
commenter requested information as to the
reasons that qualify an asbestos emergency.

Response: The department responds that an
asbestos emergency may be declared by the
depariment only if public health or safety are
seriously affected. This qualification has been
added.

Comment: Concerning §295.37(a), several
commenters questioned the application of

these rules concerning the conflict of interest
provision of the law with respect to employ-
ment of an air monitor technician for an as-
bestos abatement project.

Response: The depariment agrees that this
needs clarification, and has re- stated the
conditions under which the contractor may or
may not employ abatement project air moni-
tor technician.

Comment: Concerning §295.37(a) and (b), a
commenter suggested that state and local
governmental agencies be exempt from these
sections.

Response: The department disagrees, as
there is no provision for exemption in the Act
for state and local governmental agencies.

Comment: Concerning §29537 (1), &
commenter pointed out an impossible situa-
tion whereby a building owner\operator, who
is licensed as an asbestos abatement con-
tractor to perform tasks in buildings under
their purview are unable to hire a third party
monitor without being in violation of the rules.

Response: The department agrees. The fol
lowing language is added to remedy the prob-
lem: "Those who are licensed to perform
asbestos abatement for their own account
shall employ a third party monitor for the
purpose of obtaining final clearance.”

Comment: Concerning §295.37(0), a
commenter suggested that the following lan-
guage be added: "Such person must not be
employed by the abatement contractor, or by
any agency affiliated with the abatement con-
tractor.”

Response: The department disagrees. The
provisions of the regulation restrict persons
from being employed by the contractor. Affili-
ated agencies fall outside the scope of the
Act.

Comment: Conceming §295.38(a), several
commenters pointed out that the statement of
general requrements for applications and re-
newals did not mention the department’s pol
icy, which states that the burden of proof for
all qualification requirements is the responsi-
bility of the applicant.

Response: The department agrees, and has
added this fundamental part of licensing pol-
icy.

Comment: Concerning §295.38(c), a
commenter suggested adding the following
language: "if a qualified person representing
the company or firm requesting a license al-
ready represents a company that is licensed.”

Response: The department agrees and has
added the language in subsection (¢) (17).

Comment: Concerning §295.38(e)(1)(A), a
commenter suggested to change "of" to "or"
in second to the last sentence of the
subparagraph.

Response: The department agrees to the
clarification.

Comment: Concerning §295.40(a){1), the
Texas Department of Insurance suggested
that the third sentence be changed from "and
must be written...." 1o "and musl be wrilten by
an insurance company authorized to do busi-
ness in Texas or by an eligible Texas surplus
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lines insurer as defined in the Texas Insur-
ance Code, Article 1. 14-2, or by a Texas
registered risk retention group or through a
Texas registered purchasing group.”

Response: The department agrees, and has
made this change.

Comment: Concerning §295.40(a), one
commen ter suggested adding a paragraph
(5) stating that the department conduct ran-
dom inquiries with insurance carriers o verify
that the licensed company has insurance.

Response: The department disagrees. No li-
cense will be issued until it has been verified
that the applicant does have adequate insur-
ance.

Comment: Concerning §295.40(a)(1), one
commenter suggested that the department
require a certificate of insurance instead of
the whole policy as now written.

Response: The department agrees. A certifi-
cate of insurance will provide all the informa-
tion required for licensing.

Comment: Concerning §295.42, a commenter
stated that roofing workers should be exempt
from licensing.

Response: Roofing workers are exempt from
the licensing requirement inasmuch as the
department rules cover asbestos removal
"within a public building.”

Comment: Concerning §295.43, general com-
ments were received from building owners
and from agencies representing building own-
ers. Most comments dealt with the ability to
engage the services of tradesmen in perform-
ing small tasks if they (the building owner)
were not a licensed building owner/manager.

Response: The department agrees with the
comments and has rewritten the section to
accommodate this need. Tradesman may
now become licensed O&M contractors, lim-
ited to projects of small spale/short duration.

Comment: Concerning §295.44(d)(1), several
commenters have mentioned that the amount
of classroom hours of training, listed as 36,
should be 32 hours.

Response: Mandatory training course re-
quirements must comply with the EPA Model
Accreditation Plan, and these requirements
are to be changed, including additional hours.
Therefore, all references in these rules to the
number of classroom hours for training re-
quired by EPA are removed, and reference is
changed to the published requirements of the
Model Accreditation Plan for that particular
course.

Comment: Concarning §295.44 (d)@3), a
commenter questioned how persons who
have received their lraining from out-of-state
training providers can provide the kind of
photo identification required of applicants.

Response: The depariment agrees that this
instruction is not provided and has added the
following language: "Persons submitting out-
of-state fraining certificates with their applica-
tions may obtain the necessary photo identifi-
cation when attending the mandatory course
on Texas asbestos rules required of out-of-
state applicants....”

Comment: Concernng §29544(f)(1), a
commenter suggested the addition of the

waords "or retained" after the word "employed”
in this paragraph.

Response: The depariment agrees, and
these words have been inserted.

Comment: Concerning §295.44(f)(2), a
commenter suggested that an O&M supervi-
sor may also seek employment as an air
monitoring technician.

Response: The department disagrees. The
licensing of air monitoring technicians is an
entirely separate license category. An individ-
ual may hold more than one license, but there
are separate qualifications for each.

Comment: Concerning  §295.45(e), a
commenter suggested that no asbestos
abatement contractor shall have the right to
hire or supervise individuals as employees
who are actually contract workers.

Response: The depariment disagrees. The
requirement for hiring persons is limited to
their eligibility and qualifications as stipulated
in the rules. The Act makes no other restric-
tions.

Comment: Concerning §295.45(e)(10), a
commenter points out that air monitoring
practices are denied to contractors under the
third-party provision of the law.

Response: The department disagrees. Use of
air monitoring by contractors is now autho-
rized in §295.37(a), which states that per-
sonal samples may be obiained by the
contractor for OSHA monitoring require-
ments.

Comment: Concerning  §295.45(f), two
commenters proposed that time limits on the
temporary storage of asbestos waste be set
because of several instances of excessive
storage periods in the past.

Response: The depatment agrees with the
above proposal, finding that this is the re-
sponsibility of the contractor, and has added
a ftime limitation of 30 days for temporary
storage to paragraph (11).

Comment: Concerning §295.46(d)(1), two
comnienters suggested that the requirement
for actual work experience to qualify for li-
censing as an asbestos abatement supervi-
sor is a means of impeding building services.

Response: The depariment disagrees. The
commenter has failed to distinguish between
the full scope of authority of the asbestos
abatement supervisor, which makes the ex-
perience requirement a practical necessity,
and the restricted scope of the operations &
maintenance supervisor, who is a master of
his frade but must handle asbestos occasion-
ally and in small quantities, for which only
training is required.

Comment: Concerning §295.47, a commenter
claimed that those who consult only for roof-
ing work need not bd licensed under this
section.

Response: The departiment agrees, and has
placed the word "within® in §295. 31(c) to
further define the scope of the Act.

Comment: Concerning §295.47(a)(1), a
commenter questioned why asbestos abale-
ment project design includes the inspection of
public buildings.

Response: The department points out that
this is a mandatory federal procedure (40
Code of Federal Reulation 61.145) and the
determination that this has been completed is
required of every consultant designing an
abatement project.

Comment: Concerning  §295.47(b), a
commenter ‘questioned why asbestos man-
agement planning has not been included in
this subsection.

Response: The departiment agrees, and has
added the words "asbestos management
planning" to subsection (b)(2), relating to the
scope of consultant duties.

Commenl:  Concerning  §20547(b), a
commenter questioned whether a consultant
must be licensed in each license category in
order to perform that activity.

Response: The department finds that the
scope of an indvidual consultant license, as
listed in §29547(b), encompasses the
asbestos-related activities, eliminating the
need for separate licenses, but requiring pro-
ficiency of consultants in all aspects.

Comment:  Concerning  §295.47(b), a
commenter suggested that the signing of ="
asbestos abatement project plans and speci-
fications be added to the scope of the con-
sultant.

Response: The department agrees, but
points out that this is already included in
adopted subsection (j).

Comment: Concerning  §295.47(), a
commenter inquired as to whether those per-
sons performing accident prevention services
for insurance cariers, as it would apply to
asbestos abatement projects, be required to
be licensed.

Response: The department agrees that they
must be licensed according to the asbestos
tasks they are to perform. Neither state nor
federal law provides for an exemption.

Comment: Concerning §295.47(e), two
commenters suggested that both engineers
and architects, by virtue of their registrations,
are not qualified to be ashestos consultants
and should be omited from the list of eligibles
for licensing as asbestos consultant.

Response: The department disagrees with
these comments, pointing out that there are
basic eligibility requirements for the consult-
ant’s license and the spacific qualification re-
quirements for licensure, which can be met
by engineers or architecis.

Comment: Concerning §295.47(e)(1), a
commenter suggested that this paragraph
should read: "current registration in the State
of Texas as an architect or engineer.”

Response: The department agrees with the
limitation to those registered in Texas and
has added language.

Comment: Conceming §295.47(e)(2), two
commenters requested that a subparagraph
be added, citing examples of eligible profes-
sional organization.

Response The department agrees, and has
added "examples include American Academy
of Industrial Hygiene and Board of Centified
Salety Prolessionals” to subparagraph C.
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Comment: Concerning §295.47(e)(4), several
commenters complained of this provision,
which admits persons with only high school
diplomas as also eligble under this section.

Response: The depariment disagrees. This is
a “grandfather” clause admiiting for only a
limited period of time those who are currently
practicing consultants. Also, there is no rela-
tionship between the qualification for asbes-
tos consultants and certain safety inspectors
employed by the Workers Compensation
Commission.

Comment: Conceming §295.47(f)(1), a
commenter suggested that the experience
time period requirement for qualification
within the last three years is too limited a time
period.

Response: The department agrees to length-
ening the time period to five years, but ex-
plains that the time period must not be
eliminated entirely.

Comment: Conceming §295.47(f)(3), several
commenters have questioned the training re-
quirements for consultants, requesting substi-
tution of courses, etc.

Response: The department agrees, and has
combined certain courses of instruction to
reduce the burden of cost and time of the
applicant.

Comment: Concerning §295.47()(3)(D), a
commenter has suggested that the require-
ment for a qualification examination for con-
sultants be eliminated entirely.

Response: The department agrees, and has
removed the requirement.

Comment: Concerning §29547(h), a
commenter has suggested the re-wording of
the first sentence of the responsibilities for
consultant.

Response: The depariment agrees and has
changed the wording to explain more fully the
inclusion of this listing of the responsibilities
of an asbestos consultant.

Comment: Conceming §295.47(f)(6), two
commenters complained about the insurance
required of asbestos consultants.

Response: The department responds that
there is a specific requirement in the Act
§4A.(4)(B) which requires mandatory errors
and omissions insurance coverage for con-
sultants, inspectors, or laboratories perform-
ing work for hire.

Comment: Concerning §295.48(b), several
commenters suggested that there be stated
conditions as to when a consuliant's office
shall be considered an Asbestos Consultant
Agency.

Response: The depariment agrees to this
suggestion and has stated these conditions
more clearly than the original text.

Commeni. Concerning §295.48(b)(1), a
commenter suggested re-wording this compli-
ance listing for licensed asbestos consulting
agencies 10 stipulate that those consultant
offices which do not conduct asbestos con-
sulting activities are exempt from such com-
pliance.

Response: The department agrees. To be-
come an asbestos consuttant agency is a
voluntary action, and those who refrain from

doing so are not subject to these provisions.
Subsstion (b)(1) has been re-worded.

Comment: Conceming §295.48(g), several
commenters pointed out that the use of the
word "ensure” to enumerate the responsibili-
ties of consultant agencies is to invite serious
confusion, as the term is accepted legally as
"guarantee of results.”

Response: The department agrees and has
removed the word "ensure”.

Comment: Concerning §295.49(a)(3), two
commenters suggested that the words "in-
sure” and "safety” be removed from this para-
graph because of the confusion of a word that
guarantees results instead of monitors pro-
gress of the abatement process.

Response: The department agrees, and has
reworded the paragraph.

Comment: Concerning §295.49%a)(3), a
commenter suggested that the phrase "ad-
vise contractors” in the description of project
manager duties would be an inappropriate
action on the part of a consultant employee,
whereas an inquiry or consultation on behalf
of the client would be a normal procedure.

Response: The department agrees, and has
substituted the words "consults with contrac-
tors on behalf of their clients.”

Comment: Conceming §295.50(a), a
commenter suggested deleting the words "on
a one-time basis™ from sample-taking instruc-
tions.

Response: The department agrees, but has
placed the instructions on sampling in
§295.58(h), relating to "Operations: General
Requirements,” as it applies to asbestos-
related activity.

Comment: Concemning §295.50(a), a
commenter questioned as to whether an as-
bestos consultant must have a separate li-
cense to conduct asbestos surveys.

Response: The department responds that as-
bestos swveys/inspections are within the
scope of asbestos consultants licensed activi-
ties, as listed in §295.47(b)(1) of these sec-
tions.

Comment: Conceming §295.50(f), two
commenters pointed out that the signatory
authority was incorrect.

Response: The department acknowledges
that the text was misplaced. The text now
reads correclly "All asbestos surveys or in-
spections must be signed by the ficensed
inspectors performing the inspection or the
consultant.”

Comment: Concerning  §295.51(), a
commenter suggested that the text of this
subsection implies that a licensed asbestos
managsment planner may also do the work of
a licensed asbestos inspector.

Response: The department agiees with this
interpretation, in that a licensed asbestos
management planner must first be accredited
as an asbestos inspector.

Comment: Concerning  §295.51(e), a
commenter suggested that an applicant as-
bestos management planner should ba re-
quired to meet the eligibility and qualification

requirements of an individual asbestos con-
sultant.

Response: The department disagrees, noting
that responsibilities of management planners
are not as broad as those of a consultant.

Comment: Conceming §295.51(g), two
commenters suggested that the wording of
this subsection be changed to: "All asbestos
management plans must be signed by a li-
censed asbestos management planner or the
consuftant.”

Response: The department agrees, and has
corrected the language in this subsection.

Comment: Concerning §295.52(e)(2), several
commenters suggested that those who have
completed the NIOSH 582 or equivalent
course is sufficient to mest the training qualifi-
cation for air monitoring technician.

Response: The department disagrees. The
NIOSH course teaches the technique of
"analysis of airborne asbestos dust,” and re-
quires no refresher training. Only a minor part
of the course is devoted to sampling and the
use of sampling instruments and materials.
The three-day training that is required is de-
voted to a wide scope of hands-on sampling
techniques, and the use and calibration of
instruments, and also requires annual re-
fresher training.

Comment: Concerning §295.52(a), a
commenter suggested limiting the air moni-
toring technician to employment by asbesios
consultants and the sample-taking to baseline
and clearance samples.

Response: The department disagrees to this
limiting concept of an ar monitor's duties.
The air monitor technician may also be em-
ployed by an asbestos laboratory for the
abatement project.

Comment: Concerning §295.54(a), a
commenter suggested that the phrase "fiber
content” be changed to "asbestos fiber con-
tent.”

Response: The department disagrees, as this
change would eliminate the use of phase-
contrast microscopy (PCM).

Comment: Concerning §295.54(d), two
commenters requested that accreditation by
the American Industrial Hygiene Association
(AIHA) be included for laboratory accredita-
tion.

Response: The department agrees: (1) This
accreditation is extended to those laborato-
ries accredited by AIHA for asbestos fiber
counting and may include asbestos bulk anal-
ysis, both of which are contingent on continu-
ing acceptable results of the proficiency
analytical test sample review and quality as-
surance of analyses. (2) Voluntary bulk analy-
sis proficiency testing (PAT rounds) offered
by AIHA does not of itself constitute labora-
tory licensing.

Comment: Concerning §295.54(d), a
commenter suggested that there is no train-
ing for polarized-light microscopy for the anal-
ysis of bulk samples.

Response: The department disagrees, point-
ing out that the two national agencies for
laboratory accreditation which are recognized
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by these rules have requirements for those
employed as analysts.

Comment:  Concerning §295.54(d), a
commenter stated that AIHA registry for ana-
lysts does not use NIOSH 7400 counting
rules for asbestos fiber counting (a manda-
tory method).

Response: The department disagrees. A
check with analysts in the regisiry indicates
that the 7400 method is the only method
currently in use.

Comment: Concerning §295.55(a), a com-
ment was made that a license is not required
to teach the two-hour and 14-hour asbestos
awareness courses as required by AHERA.

Response: The department points out that
this rule does not require a trainer to be
licensed in order to teach these courses.
However this section is reworded to reflect
that only those courses that are required to
obtain a license will need to be offered by a
licensed trainer.

Comment: Goncerning §295.55(d)(2), a com-
ment was made that principal training facili-
ties need not be described.

Response: The department agrees. This
paragraph has been deleted.

Comment: Concerning §295.55(d)(4), a com-
ment was made that this is a violation of the
first amendment to the United States Consti-
tution.

Response: The department disagrees. In or-
der to adequately monitor asbestos training
courses to determine whether they meet the
model accreditation plan, the department
must have that information.

Comment: Concerning §295.55(¢), a com-
ment was made that a trainer not be allowed
to train his own personnel due to conflict of
interest.

Response: The department disagrees. Con-
cerns have been expressed on both sides of
this issue. Some were concerned that they
could not obtain the quality of training else-
where that they could provide their own peo-
ple. it would not be possible to prevent ail
possibilities of wrong-doing by requiring sec-
ond pary intervention. It will be up to the
department to police the classes in the same
manner regardiess of any conflict of interest
clause. Also, it is the responsibilty of any
individual, who feels that they received inade-
quate training, to report it to the department.

Comment: Concerning §295.55(e)(4), a com-
ment was made that this paragraph has no
relevance and should be deleted.

Response: The department disagrees. By de-
lineating these courses as examples it is
made clear what is and is not in the areas
covered by this license. This subsection
clarifies the types of courses not accrediled
by the department.

Comment: Concerning §295.55(f), a com-
ment was made that there is no provision in
the law to require approval of instructors or
the notification required if an "approved” in-
structor is not available for an upcoming
class.

Response: The department refers the
commenter to the Texas Health Protection
Act, §3(b), that empowers the department

with the authority to determine and specify
the conditions which the training organization
must meet in order to obtain a license. The
department agrees about last minute substi-
tutions and has deleted that reference.

Comment: Conceming §295.55(g), a com-
ment was made that the department has no
authority to specify the qualifications of an
instructor.

Response: The department disagrees. The
Texas Asbestos Health Protection Act, §3(b),
gives the department the authority to specify
the qualifications under licenses required.
Without specifications for instructors, it would
be possible to put anyone into the position of
instructor.

Comment: Concerning §295.55(g)(2), & com-
mert was made that the instructor should
have the same level of degree as that of a
consultant.

Response: The department disagrees. It is
not necessary to possess the same degree
as the student in order to teach him some-
thing.

Comment: Concerning §295.55(g)(2), a com-
ment was made to include "or physical" be-
tore "sciences”.

Response: The department agrees and has
added the word.

Comment: Concerning §295.56, a comment
was made that there is no requirement under
this section for a trained and registered
worker to load and unload asbestos as re-
quired by the Texas Asbestos Health Protec-
tion Act, §4B(a).

Response: The department agrees, and is
including a reference to the requirement for
worker registration for those working for a
licensed transporter.

Comment: Concerning §295.56, a comment
was made that the requirement for licensing
should not be necessary for non-friable mate-
rial.

Response: The department disagrees. If the
removal of the asbestos is covered under
these rules, then the transport of that material
is also covered. Since House Bill 79, Regular
Session, 1991, exempts the removal of floor
tile from the requirements of licensing, and
roofing and siding are not covered under the
rules, then it would follow that transporting
such material would not require licensing.

Comment: Concerning §285.56(a), a com-
ment was made to amend this subsection to
aliow transport to a temporary storage facility
by the contractor and require a transporter
license for transport to final destination only.

Response: The department disagrees be-
cause §295.43(e)(9) specifies that waste
must be disposed of within 30 days of project
completion or when receiving container is full,
whichever is sooner. This rule is now incorpo-
rated as well in the contractors section. This
is not intended to be more or less stringent
than NESHAPS, but an exact definition to
base your disposal. However, by law, if as-
bestos containing material (ACM) is trans-
ported off site on public roads, an asbestos
transporter 'license is required.

Comment: Concerning §295.56(d), questions
were posed as to what are the specific train-
ing requirements for this license.

Response: The department has addressed
this issue by requiring employees who handle
the waste asbestos to be registered as as-
bestos workers. Training for this is addressed
in §295.42 (relating 1o Licensure: Asbestos
Abatement Workers).

Comment: Conceming proposed
§295.56(d)(3), a comment was made that this
paragraph be changed to reflect the Act,
§4A4)(d) concerning liability insurance. It
was pointed out {hat auto liability does not
cover a spill.

Response: The department agrees because
the requirement for auto liability is not rele-
vant to asbestos pollution and therefore will
be removed as a requirement leaving only the
requirement for liability insurance as noted.

Comment: Concerning proposed §295.56(e),
several commenters paointed out that no quali-
fications for asbestos transport workers are
stated in the rules.

Response: The department agrees and has
added language stating that those who are
some adding new group of individuals to be
registered employed by licensed asbestos
transporters to handle, load, or to unload as-
bestos shall be registered as asbestos work-
ere.

Comment: Concerning proposed
§295.56(e)(3), a comment was made as to
the type of form required for reporting and on
what dates the annual reporting period cov-
ers.

Response: The cument form for manifesting
the asbestos shipment to the landfill is the
Texas Water Commission Uniform Hazard-
ous Waste Manifest form (TWC-0311). An-
nual reporting to the department will be by
calender year.

Comment: Concerning proposed
§295.56(e)(3), a comment was made that re-
porting requirements are duplicative to the
TWC reporting requirements and should be
deleted.

Response: The depariment disagreas be-
cause TWC does not have reporting require-
ments for transporters of asbestos.

Comment: Concerning §205.56(e)(6), a com-
ment was made to be more specific about the
training required under this section. The refer-
ence made to 29 Code of Federal Regula-
tions (CFR) 1910.120 is too broad. It is
suggested that reference be made to 29 CFR
1910.120(q)(6)(ii) which covers containment
and control of the spill to prevent exposures.

Response: The department agrees that the
reference is too broad. However, the rofer-
ence that tho commentor makes is too spe-
cific. it is more appropriate 1o ce the
requirement that a transporter has to comply
with 29 CFR 1910. 120(a)(v) as it applies to
emergency response aclions in case of a
spill. Compliance with this part of the regula-
tion requires that the transporier train the
workers for a spill as part of the required
emergency response plan.
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Comment: Concemning §285.58, a comment
was made to include a section that no worker
will make or be forced to make a fraudulent
statement.

Response: The department disagrees be-
cause §295.689(c)(3) and (5) cover this al-
ready. Seclion 295.69(c) was reworded to
include registrants.

Comment: Concerning §295.58(b)(3), a com-
ment was made to delete this paragraph due
to the responsiilities that a supervisor has
outside containment, and that it would be
unenforceable.

Response: The department disagrees be-
cause a supervisor cannot do a proper job if
he does not go into containment periodically
to personally check on how things are going
and get a first hand cbservation of the condi-
tions of the containment, the asbestos mate-
rial, and of how the workers are performing.
Enforcement can be done by review of entry
log, questioning workers and the consultant.

Comment: Concerning §295.58(b)(2) and (3),
a commenter questioned what "actual abate-
ment activity" exactly does mean?

Rernonse: The department added the defini-
tion of "asbestos abatement activity” to clarify
the activities when a supervisor is required.

Comment: Concerning §295.58(c), a com-
ment was made that the requirement for an
annual physical be deleted from this section
due to workers who might not be in contain-
ment for over 30 days and who could wear a
positive pressure respiratior.

Response: The department responded that
this is a requirement by law. (see Texas Civil
Statutes, Article 4477-3a, §4(c)(4)).

Comment: Conceming §295.60(a), a com-
ment was made that the requirements of this
section do not apply to roofing.

Response: The department agrees because
the law was naver intended to cover roofing
as is evidenced by the use of the words "in
publiw buildings® under the scope of the rules
in §285.31(c). Section 295.31(c) will be re-
worded to say "within public buildings.”

Comment: Conceming §295.60(a), a com-
ment was made that this section should make
it clear that these methods are not required if
you use the methods in House Bill 79, Regu-
lar Session, 1991.

Response: The department disagrees be-
cause reference 1o House Bill 79, Regular
Session, 1991, in §295.36 is sufficient.

Comment: Concerning §295.60(a), &
commenter was concerned that no reference
to recommended final clearance levels is
made.

Response: The department cites federal reg-
ulations which states that the recommended
clearance levels as suggested in 29 CFR
1926.58, Appendix F, are sufficient guidelines
for this purpose.

Comment: Concerning §295.60(a), a com-
ment was made about the lack of fiexibility it
allows. The commenter was concerned that
the general work practices were to be ad-
hered to regardless of circumstances.

Response: The department disagrees, stating
that the first paragraph of this section allows
for the unique situations encountered, and
allows a designer the leeway to deviate from
these recommended work practices as long
as the specifications are at least as protective
to public health and are approved by a i
censed consultant.

Comment: Conceming §295.60(), a comment
was made that the negative pressure should
be listed as a minimum and not a maximum.

Response: The department agrees that the
sentence is confusing and has reworded it.

Comment: Concemning §295.61(a), a com-
ment was made that the language be modi-
fied so that notifications would not be
required on projects involving less than three
linear or three square feet as in the EPA
Worker Protection Rule.

Response: The department disagrees. Provi-
sion has been made for notification of O&M
activities that are below 160 square feet or
260 linear feet, which are asbestos abate-
ment project minimums. Notification is re-
quired by law to the department as set out in
subsection (g). Periodic notification is permit-
ted.

Comment: Concerning §29561(b), a
commenter suggested the following language
be added: "or abatement contractor, and the
name of the consultant/owners representative
shall appear on the form as the person re-
sponsible for the proper execution of the lo-
cal, state, federal regulations, and project
plans and specifications.”

Response: The department disagrees. It is
contrary 0 accepled practice to say that only
the consultant is responsible for adherence to
the rules. His/her name may be included on
the notification, but not as the sole responsi-
ble person.

Comment: Conceming §295.61(), a
commenter suggested rewording this subsec-
tion to include holding the contractor respon-
sible as well as the owner. NESHAPS holds
both contractor and building owner responsi-
ble.

Response: The department agrees that the
building owner is ultimately responsible for
what goes on in his/her building. If he/she
chcosaes to pass on the responsibility of notifi-
cation to the contractor, it is still up to him/her
fo insure that natification has been made be-
fore he/she allows the contractor to start
work. If he/she chooses o, this responsibility
must be passed to the licensee in writing. If
the contractor allows the building owner to
make notification, # is up to the contractor to
insure that the owner has made natification
before he/she starts work. The responsibility
to conform to these regulations by all persons
licensed under these regulations or who are
required to be licensed under these regula-
tions cannot be abrogated by contract or by
any other means.

Comment: Concermning §295.61(c), a com-
ment was made that mail appeared to be the

only way to notify and that FAX would no

longer be accepted.

Response: The department agrees that this is
a corect interpretation as the Federal regula-
tions do not accept FAX as a method of
delivery for original notifications. Under

NESHAPS, commercial delivery or hand de-
livery is an acceptable atternative to mail.

Comment: Concerning §295.61(g), many
comments were received on the problems
associated with notifying for O&M work which
involves removal of asbestos. Some
commenters wanted the section deleted while
others wanted some change in the reporting
timeliness or period.

Response: The requirement for nofification
cannot be deleted. By Texas law and
NESHAPS, notification is required. One of
two ways of notification is required for O&M
depending on the size of the job. If the job is
at least 160 square feet or 260 linear feet
then a single notification is required 10 days
prior to the stant date. If the job is less than
these amounts, then it and all other jobs for
that month which are each less than these
amounts, must be put on a consolidated noti-
fication which is due to the depariment 10
days before the beginning of the month.

Comment: Concerning §295.61(h), a
commenter felt that since many O&M jobs
could not be predicted in enough time, that a
10-day notification could not be met and that
O8&M notifications should be included under
subsection (h) with the emergency notifica-
tions.

Response: The department agrees that the
concept of emergency for small scale O&M
(less than 160/260) include projects that
make the area uninhabitable for health rea-
sons.

Comment: Concemning §295.62, a comment
was made that records on roofing should not
be required unless action level is exceeded.

Response: The depariment points out that
roofing is not covered by our law. If the roof-
ing is regulated ACM, or becomes such, then
NESHAPS requirements would apply toward
record-keeping.

Comment: Concerning §295.62, a commenter
inquired about a time period for records re-
tention.

Response: The depatment refers the
commenter to subsection (c)(1) wherein 30
years is the stated time for records retention.

Comment: Concerning §295.62(c)(1)(G), a
comment was made thal contracts are not the
department's business, that these are private
documents.

Response: The department agrees, and this
will be reworded to say specifications, not
contracts.

Comment: Concerning §295.62(d) and (e), a
commenter said that he/she could provide
copies of the required documents, but not the
originals.

Response: The depariment will add to sub-
section (d) that documents be made available
to the department for inspection upon re-
quest.

Comment: Conceming §295.64, a comment
was made that training offers no benefit to
roofers. ‘

Response: The department points out that the
law does not apply to roofing.
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Comment: Concerning §295.64 (a), a com-
ment was received indicating that the United
States Environmental Protection Agency
(EPA) will change some of the content and
requirements of the asbestos training courses
promulgated under their Model Accreditation
Plan, which constitute the standards of five of
the training courses required by these rules.

Response: In order to accommodate changes
in course content, such as the impending
EPA changes, the department has re-stated
the general provisions for asbestos training
COUrses.

Comment: Concerning §295.64(a)(5), several
commenters requested that the student-
instructor ratio be increased from 10:1 to
15:1.

Response: The department has found that
the requested ratio (15:1) is customary and
satisfactory, and has agreed 1o this request.

Comment: Conceming §295.64(c)(1), a
commenter pointed out that, whereas the
contractor/supervisor fraining course is an ac-
ceptable substitute for asbestos worker train-
ing, the contractor/supervisor annual
refresher training is not acceptable to main-
tain worker registration status.

Response: A review of the examples of train-
ing substitution among the applications re-
ceived by the department indicates that the
number of substitutions is small but the need
continues. Therefore, the department accepts
the suggestion and states that it now applies
to refresher training, as well.

Comment: Concerning  §295.64(), a
commenter recommended that it be clearly
stated in the rules that refresher training can-
not be accredited for licensure and registra-
tion if the appropriate training course was
never completed.

Response: The department agrees, and a
statement has been added. This would con-
stitute a basis for denial of application.

Comment: Concerning §295.65(d)(6), a com-
ment was made that standardized exams
could be compromised under the open re-
cords act. The last sentence should delete
reference to a standardized exam.

Response: The depariment notes the exam
would have standardized questions. How-
ever, the open records act does not apply to
answers of standardized examinations.

Comment: Concerning §295.65(d)(6), a com-
ment was made that these addilional exams
do nothing to benefit the public. It was also
the opinion of the commenter that EPA has
more experience in testing individuals and
can therefore administer/provide better ex-
ams/questions.

Response: The department points out that the
standardized tests are not in addition to the
tests already required under the courses as
specified by the Model Accreditation Plan. As
to which agency is better is a moot point. The
EPA Model Accreditation Plan gives the
states the opportunity to develop their own
examinations or use standardized examina-
tions that were developed for purposes of
TSCA Title Il. The department finds that,
since the state is responsible for approving

the courses, that the state should also be
responsible for what goes into the courses,
and that includes testing.

Comment: Concerming  §295.65(f), a
commenter points out the necessity of includ-
ing the name and address of the training
provider on every certificate of training issued
therefrom.

Response: The depariment agrees, and has
added this stipulation to requirements for is-
suance of training certificates.

Comment: Concerning §295.68, a commenter
suggested that the department inspectors be
required to provide copies of their physical, fit
test, and proof of training in order to gain
access 1o the actual abatement work area.

Response: The department disagrees. There
is no requirement for the contractor to check
on the department inspector’s background. It
is the department’s responsibility for the quai-
ifications, training, health status, personal
protection equipment, etc., under the law.

Comment: Concerning §295.70, a commenter
suggested that there should not be a set limit
on any violation below the maximum allowed
by the statute.

Response: The department has chosen to set
certain limits or values to certain violations
under the arena of administrative penally.
Without some set guidelines, trying to enforce
the violations under an administrative proce-
dure would be unfair and open to debate. In
addition, penalty schedules are established lo
comply with the cap set on penalties in the
Act. Penalty schedules such as the ones set
out hersin contribute to accelerated enforce-
ment setilements and enhance enforcement
activities.

In addition to those changes made as a result
of the public responses received, the depart-
ment has made a number of minor editorial
changes for the pumpose of clarification.
These are to be found in §§295.32;
295.34-40; 295, 42-295.52; 295.54-295.56;
295.58-295.62; 295.64-295.65; and 295.69.

The following are commenters who coin-
mented on the rules: Ashley Environmental
Svc., Houston, TX; Bloxsom & Associates,
Houston, TX; Board of Centified Safety Pro-
fessionals, Savoy, IL; Boatright, Mody K.
P.E., Corpus Christi, TX; Clean Environ-
ments, Inc., San Antonio, TX; Delhi Gas Pipe-
line Corp., Dallas, TX; Eanes ISD, Austin, TX;
El Pasu ISD, El Paso, TX; Environmental
Technologies, Inc., Magnolia, TX; Envirosess,
Inc., Abilene, TX; Envi iest, Inc., Houston,
TX; Fort Worth ISD, Fort Worth, TX; Godwin
& Carlton, Dallas, TX; Goodwin Engineering,
Inc., Clit, TX; Gulf Coast Section, Amer.
Industrial, Hygiene Assoc., Houston, TX; In-
carnate Word College, San Antonio, TX; Law
Engineering, Inc., Dallas, TX; Lewis Environ-
mental Services, Gladewater, TX; Loflin Envi-
ronmental Services, Inc., Houston, TX; Lower
Colorado River Authority, Austin, TX; McEloy
& Sullivan, Attorneys, Austin, TX; Merico
Ahatement Contractors, Inc., Longview, TX;
NATEGC, Houston, TX; National Roofing Con-
tractors Assoc., Rosemont, IL; Niemann &
Niemann, L.L.P., Austin, TX; North Texas
Section, Amer. Indust. Hygiene Assoc., Dal-
las, TX; Occupational Environmental Control,

Inc., Dallas, TX; Occupational Safety Training
Inst., Houston, TX; Ramzel-Texas Services,
Austin, TX; Resilient Floor Covering Inst.,
Rockville, MD; Southemn Methodist Univer-
sity, Dallas, TX; Specialized Abatement Sys-
tems, Inc, Houston, TX; Texas A&M
University at Galveston, Galveston, TX;
Texas Department of Insurance, Austin, TX;
Texas Tech University, Lubbock, TX; Thuro-
Care Consulting, Harlingen, TX; Tri-Pro Ser-
vices, Inc., Kautman, TX; TU Services (Texas
Utilities), Dallas, TX; TX Building Owner &
Managers, Assoc., Inc., Austin, TX (with
seven letters of confirmation); University of
Texas at Arlington, Arlington, TX; Univarsity
of Texas at Galveston, Galveston, TX; Uni-
versity of Texas Health Cir., Tyler, TX; Uni-
versity of Texas Health Science, Center, San
Antonio, TX; Victoria ISD, Victoria, TX.

s 25 TAC §29521

The amendment is adopted under Texas GCivil
Statutes, Arlicle 4477-3a, §11, which provide
the Texas Board of Health with the authority
fo adopt rules covering asbestos removal or
encapsulation, including licensing and regula-
tion; Senate Bill 1341 and House Bill 79, 72nd
Legislature, 1991, which amended Aricle
4477-3a; and the Health and Safety Code,
§12.001 which provides the board with au-

thority to adopt rules to implement every duty
imposed by law on the board, the depar-
ment, and the commissioner of health.

§295.21. Fees for Management Plans.
(a) General provisions.
(1) (No change.)

(2) Scope. This section covers
fees for the non-mandatory review and ap-
proval of asbestos management plans, as
submitted.

(3) Statutory authority. The
Texas Board of Health (board) is granted
authority under the Health and Safety Code,
§12.031 and §12.032 to charge fees to per-
sons who receive public health services
from the Texas Department of Health (de-
partment), which includes environmental
and consumer health services.

(4) (No change)

(5) Review. The board shall re-
view and approve all changes of the
amounts of fees assessed, or any additions
to fees for the services set forth in this
section.

(b)  Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1)-3) (No change.)
(c) Fees for plans review.

(1) The department may collect
a reasonable fee for the review and approval
of plans affecting the control and abatement
of asbestos or asbestos containing materials
(ACM). The fee determined for the review
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process for each asbestos plan, or partial
plan, submitted under the provisions of this
subsection shall be the greater of $75 or
1/10 of a cent ($0.001) per square foot of
the total building area under review.

(2) Parts of an entire asbestos
plan may be submitted separately for facili-
ties in separate locations. Each partial sub-
mission shall be subject to the fees set forth
in paragraph (1) of this subsection.

(3) The department may refuse
or return asbestos plans that are found to be
incomplete or not correctly prepared. The
department may, at its election, hold docu-
ments pending notification to the sender of
the required corrections or completions by
mail, If the department has not received the
required corrections or completions, or any
necessary explanation thereof, within 30
days of the date of mailing the letter of
requirements to the sender, the department
may return or discard the plans or specifica-
tions.

(4) The department shall com-
plete the review process within 90 days of
the date of acceptance by the department of
an asbestos plan in an essentially complete
and correct form.

(5) The department shall refuse
to accept or review plans submitted without
proper provisions for payment. Fees for
plans accepted by the department for the
review process are not refundable.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 29,
1992,

TRD-9213205 Robert A, MacLean, M.D.

Deputy Commissioner
Toxas Department of
Heath

Effective date: Oclober 20, 1992
Proposal publication date: May 1, 1992

For further information, please call: (512)
834-6600

¢ ¢ ¢

Texas Asbestos Health Protec-
tion

¢ 25 TAC §§295.31-295.40,
295.42-295.52, 295.54-295.56,
295.58-295.62, 295.64, 295.65,
295.67-295.70

The new sections are adopted under Texas
Civil Statutes, Article 4477-3a, §11, which
provide the Texas Board of Health with the
authority to adopt rules covering asbestos
removal or encapsulation, including licensing
and regulation; Senate Bill 1341 and House
Bil 79, 72nd Legislature, 1991, which
amended Article 4477-3a; and the Health and
Safety Code, §12. 001, which provides the

board with authority to adopt rules to imple-
ment every duty imposed by law on the
board, the department, and the commissioner
of health.

§295.31. General Provisions.

(a) Problem. In more than 25 years
of research into the relationship between
airborne asbestos fibers and the diseases
such exposure cédn cause, the bodily mecha-
nism by which inhaled asbestos fibers initi-
ate cancer or asbestosis is still not
understood, no effective treatment has been
found, and the only means of preventing
asbestos disease depends entirely on limit-
ing the exposure of the individual to asbes-
tos fibers.

(b) Purpose. The purpose of these
sections is to establish the means of control
and minimization of public exposure to air-
borne asbestos fibers, a known carcinogen
and dangerous health hazard, by regulating
asbestos disturbance activities in buildings
that afford public access or occupancy.

(c) Scope. These sections apply to
all buildings which are subject to public
occupancy or to which the general public
has access, and to all individuals or organi-
zations removing asbestos, encapsulating
asbestos, or enclosing asbestos within pub-
lic buildings for any purpose, including re-
pair, renovation, dismantling, demolition,
installations or maintenance operations, or
any other activity that may involve the dis-
turbance or removal of asbestos containing
material (ACM). Also included are the
qualifications for accreditation of these indi-
viduals and organizations, and for compli-

- ance with these sections and all applicable

standards of the United States Environmen-
tal Protection Agency and the United States
Occupational Safety and Health Administra-
tion,

(d) Exclusions. Industrial or manu-
facturing facilities, those to which access is
controlled and limited principally to em-
ployees therein because of processes or
functions dangerous to human health and
safety are excluded from coverage of these
sections. Private residences, federal build-
ings, military installations, and apartment
buildings with no more than four dwelling
units are also excluded.

(e) Severability. Should any section
in these sections be found to be void for any
reason, such finding shall not affect all
other sections.

(f) Implementation. Upon adoption,
the department will receive applications and
begin issuing licenses. As of January 1,
1993, the department shall enforce the li-
censing and registration requirements of
these sections. Existing licenses shall be
valid until they expire, at which time they
must be renewed under these sections,
Workers registered before January 1, 1993,

must renew their registration in 1993 in the
month shown on their original registration
certificate, and annually thereafter.

§295.32. Definitions. The following words
and terms, when used with these sections,
shall have the following meanings, unless
the context clearly indicates otherwise.

Asbestos-containing material
(ACM)-Materials or products that contain
more than 1.0% of any kind or combination
of mineral asbestos, as determined by Envi-
ronmental Protection Agency (EPA) recom-
mended methods.

Act-The Texas Asbestos Health
Protection Act, Texas Civil Statutes, Article
4477-3a, as amended.

Air monitoring-The collection of
airborne samples for analysis of asbestos
fibers.

AHERA-Asbestos Hazard Emer-
gency Response Act of 1986, Public Law
99-519. The act amends the Federal Toxic
Substances Control Act, 15 United States
Code, §2641, et seq, by requiring an inspec-
tion of all school buildings (Grades K-12),
all school administrations to develop plans
for controlling asbestos in or removing as-
bestos from school buildings, and providing
penalties for non-compliance.

AIHA-The American Industrial Hy-
giene Association.

Asbestos-The asbestiform varieties
of chrysotile, amosite, crocidolite, tremolite,
anthophyllite, and actinolite and all materi-
als containing one percent or more of any of
those substances.

Asbestos abatement-The removal,
the encapsulation or the enclosure of asbes-
tos for the purpose of, that has the effect of,
reducing or eliminating airborne concentra-
tions of asbestos fibers or amounts of ACM.

Asbestos abatement activity-Asbes-
tos abatement or any on-site preparations or
clean-up related to the abatement.

Asbestos abatement contractor-A
person who undertakes to perform asbestos
removal, enclosure, or encapsulation for
others under contract or other agreement.

Asbestos abatement supervisor-An
individual who is in the direct and responsi-
ble charge of the personnel, practices, and
procedures of an asbestos abatement opera-
tion or project.

Asbestos exposure-Airborne asbes-
tos fiber concentrations resulting from dis-
turbance or deterioration of asbestos or
asbestos containing material (ACM).

Asbestos project design-Asbestos
abatement project design includes the in-
spection of public buildings for asbestos
containing material (ACM), the evaluation
and selection of appropriate asbestos abate-
ment methods, project layout, the
preparation of plans, specifications and con-
tract documents, and the review of environ-
mental controls, abatement procedures and
personal protection equipment employed
during the project.
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Asbestos-related  activity-The re-
moval, encapsulation, or enclosure of asbes-
tos, including preparations or final
clearance, the performance of asbestos sur-
veys, the development of management plans
and response actions, asbestos project de-
sign, the collection or analysis of asbestos
samples, monitoring for airborne asbestos,
or any other activity required to be licensed
under the Texas Asbestos Health Protection
Act. "

Asbestos removal-Any action that
dislodges, strips, or otherwise takes away
asbestos containing material (ACM).

Asbestos survey-A comprehensive
inspection of a building or facility to deter-
mine the location, quantity, and condition
of asbestos containing material {ACM)
therein.

Board-The Texas Board of Health.

Building owner-The owner of re-
cord of any public building or the agent for
operations management thereof, under writ-
ten contract or similar agreement.

CFR-The Code of Federal Regula-
tions,

Commissioner-The Texas Commis-
sioner of Health.

Competent person-The individual
designated as the competent person as re-
quired by the United States Occupational
and Health Administration regulations in 29
Code of Federal Regulation, §1926.58.

Demolition-Operations in  which
load-bearing structural members of a build-
ing are wrecked or removed.

Department-The Texas Department
of Health,

Encapsulation—-A method of control
of asbestos fibers in which the surface of
asbestos containing material (ACM) is pen-
etrated by or covered with a liquid coating
prepared for that purpose.

Enclosure-The construction of an
airtight, impermeable, permanent barrier
surrounding asbestos to prevent the release
of asbestos fibers into the air.

EPA-The United States Environ-
mental Protection Agency.

Friable material-Materials that when
dry can be crumbled, pulverized, or reduced
to powder by hand pressure.

HEPA-A high-efficiency particulate
air filter, capable of trapping and retaining
99.97% of mono-dispersed airborne parti-
cles 0.3 micron or larger in diameter.

HVAC-Heating, ventilation, and air
conditioning systems.

Independent third-party monitor-A
person retained to collect air samples to be
analyzed by and for the owner of the build-
ing or facility being dbated. The person
must not be employed by the contractor to
analyze any area samples collected during
the abatement projects.

Individual-A single person acting of
and for his or herself.

Licensee-A person who meets all
qualifications and has been issued a license

by the Texas Department of Health in ac-
cordance with these sections,

*  Management plan-A written plan
describing appropriate actions for surveil-
lance and management of asbestos contain-
ing material (ACM).

Model accreditation plan-A United
States Environmental Protection Agency
plan which provides standards for initial
training, examinations, refresher training
courses, applicant qualifications, decertifi-
cation, and reciprocity, as described in Title
40, Code of Federal Regulation, Part 763,
Subpart E, Appendix C.

NESHAP-The United States Envi-
ronmental Protection Agency National
Emissions Standards for Hazardous Air Pol-
lutants, as described in Title 40, Code of
Federal Regulation, Part 61.

NIOSH-The National Institute of
Occupational Safety and Health,

NVLAP-The National Voluntary
Laboratory Accreditation Program,

Operations  and maintenance
(O&M)-Operations and maintenance activi-
ties are restricted to small-scale, short-
duration work practices and engineering
controls for tasks that result in the distur-
bance, dislodgement, or removal of asbestos
in the course of performing repairs, mainte-
nance, renovation, installation, replacement,
or cleanup operations (Title 29, Code of
Federal Regulation, §1926.58, Appendix G,
titled "Work Practices and Engineering
Controls for Small-Scale, Short-Duration
Asbestos Renovation and Maintenance Ac-
tivities").

OSHA-The Occupational Safety and
Health Administration of the United States
Department of Labor.

PAT-Proficiency Analytical Test-
ing.

PCM-Phase-contrast microscopy, a
method of analysis for overall airborne fiber
counts using an optical microscope.

PLM-Polarized-light microscopy, a
method of analysis for detection of the pres-
ence and type of asbestos.

Person-A person is defined in the
law as:

(A) an individual;

(B) an organization such as a
corporation, partnership, sole proprietor-
ship, governmental subdivision, or agency;
or

(C) any other legal entity
recognized by law as the subject of rights
and duties.

Public building-A building used or
to be used for purposes that provide for
public access or occupancy. The term in-
cludes any building during a period of va-
cancy, including during preparations prior
to actual demolition. The term does not
include:

(A) an industrial facility to
which access is limited principally to em-
ployees of the facility because of processes
or functions that are hazardous to human
safety or health;

(B) a federal building or in-
stallation;

(C) a private residence;

(D) an apartment building
with no more than four dwelling units; or

(E) a manufacturing facility
or building that is limited to workers and
invited guests under controlled conditions.

Regulated area-The demarcated area
in which asbestos abatement activity takes
place, and in which the possibility of ex-
ceeding the permissible exposure limits
(PEL) for concentrations of airborne asbes-
tos exists.

Renovation-Additions to or alter-
ations of the interior surfaces of a public
building for purposes of restoration by re-
moval, repairing, and rebuilding,

TEM-Transmission Electron Mi-
Croscopy.

Transportation of asbestos contain-
ing material (ACM) -Moving asbestos ma-
terials from one site to another,

Working days-Monday-Friday in-
cluding holidays which fall on those days.

§295.33. Adoption By Reference of Federal
Standards.

(@) Adoption by reference. The
Texas Department of Health (department)
adopts by reference the following federal
requirements in the Code of Federal Regu-
lations (CFR), as amended:

(1) 40 CFR Part 61, Subpart M,
titted, "National Emissions Standards for
Hazardous Air Pollutants (NESHAP)";

(2) 40 CFR Part 763, Subpart
G, §8763.120-763.126, titled, "Asbestos
Abatement Projects: Worker Protection
Rule";

(3) 40 CFR Part 763, Subpart E,
§§763.80-763.99, titled, "Asbestos-
Containing Materials in Schools" (AHERA
rules);

(4) 40 CFR Part 763, Subpart E,

Appendix C, titled, "Model Accreditation
Plan";

(5) 40 CFR Part 763, Subpart E, s

Appendix B, titled, "Work Practices an

Engineering Controls for Small-Scale,
Short-Duration Operations Maintenance and
Repair (O&M) Activities Involving ACM";
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(6) 40 CFR Part 763, Subpart
E, Appendix D, titled, "Transport and Dis-
posal of Asbestos Waste";

(7) 40 CFR Part 763, Subpart F,
Appendix A, Section 1, titled, "Polarized
Light Microscopy";

(8) 29 CFR, §1926.58, titled,
"Occupational Exposure to Asbestos, Trem-
olite, Anthophyllite, and Actinolite”;

(9) 29 CFR §1926.58, Appendix
G, titled, "Work Practices and Engineering
Controls for Small-Scale, Short-Duration
Asbestos Renovation and Maintenance Ac-
tivities"; and

(10) 29 CFR §1910.134, titled,
"Occupational Health Standards for A Re-
spiratory Protection Program".

(b) Availability. Copies of the doc-
uments in subsection (a) of this section are
available for review at any licensed training
provider or the Texas Department of
Health, Division of Occupational Health,
Austin, and may be reviewed during normal
business hours.

(c) State versus federal standards.
In certain instances the state requirements in
the Texas Health Asbestos Protection Act
and/or these sections will be more stringent
than the Federal standards listed in subsec-
tion (a) of this section. In such cases the
state requirements shall prevail.

§295.34. Asbestos Management in Public
Buildings.

(a) General. Those whose jobs re-
late to the physical aspects of a building
including carpenters, :lectricians, plumbers,
telephone and maintenance personnel, and
those who occupy such buildings, are at
great risk of asbestos-related disease unless
proper training, personal protection, and/or
engineering controls are rigorously em-
ployed. Prudent management of asbestos in
buildings is vitally necessary for their pro-
tection.

(b) Statement of responsibility. The
building owner retains the responsibility for
the presence, the condition, the disturbance,
and the disposal of any asbestos encoun-
tered in the construction, operations, main-
tenance, or furnishing of that building,
including:

(1) the responsibility for the
periods of building vacancy, and for all
preparations prior to actual demolition;

(2) the obligation to inform
those who enter the building for purposes of
construction, maintenance, installation, re-
pairs, etc., of the presence and location of
asbestos that could be disturbed by those
activities, and to arrange for proper han-
dling of any asbestos that would be dis-
turbed or dislodged by such activity, and

(3) management by others, in-
cluding lessees or agents, which does not
diminish the responsibility of the building
owner for the asbestos or any activity af-
fecting asbestos in that building.

(c) Conditions requiring a manda-
tory asbestos survey. Prior to any renova-
tion or dismantling within a public building,
including preparations for partial or com-
plete demolition, as required by 40 Code of
Federal Regulations, §61.145 (EPA), build-
ing owners must have the building surveyed
by a licensed asbestos inspector. The work
area and all immediately surrounding areas
must be surveyed prior to partial renova-
tions or demolition.

(d) Asbestos control and abatement.
A building owner has the following options
for, managing the asbestos found in his
buildings.
(1) Building owners may hire a
licensed asbestos abatement contractor to
conduct asbestos abatement.

(2) Building owners may hire
or retain an asbestos abatement contractor
or asbestos O&M contractor to conduct
small-scale, short-duration work activities
or cleanup affecting asbestos.

(3) Building owners may con-
duct asbestos O&M activities for their own
account if they obtain an Asbestos Opera-
tions and Maintenance Contractor (Re-
stricted) license, according to §295.43 of
this title (relating to Licensure: Asbestos
Operations and Maintenance Contractor
(Restricted)).

(4) Building owners may con-
duct asbestos abatement projects, including
asbestos O&M activities, if they obtain an
asbestos abatement contractor’s license, as
set forth in §295.45 of this title (relating to
Licensure: Asbestos Abatement Contractor).

(e)  Prohibition. The owner of a
public building who contracts with or other-
wise permits any individual or organization
without appropriate valid license, registra-
tion, or approved exemption to perform any
asbestos-related activity in that building is
subject to administrative or civil penalty
under the Texas Asbestos Health Protection
Act (Act), not to exceed $10,000 a day for
each violation.

(f) Mandatory notification. A noti-
fication of intent to abate asbestos must be
submitted to the Texas Department of
Health (department) by the building owner
or his designated agent at least 10 working
days prior to the start date of the abatement
project as described in §295. 61 of this title
(relating to Operations: Notifications).

(g0 Mandatory abatement project
design. Abatement projects which have a
combined amount of asbestos exceeding
160 square feet of surface area, or 260

linear feet of pipe length or one cubic yard
of material to be removed from a building
shall require that the project be designed by
a licensed asbestos consultant.

(h) Requirement for management
plan. Where asbestos is found in a public
building, as a result of an inspection per-
formed under subsection (i) of this section,
a written management plan must be devel-
oped by a licensed asbestos management
planner that identifies, locates, and assesses
the condition of that asbestos. The plan
shall include a schedule to periodically rein-
spect for changes in the condition of the
materials containing asbestos and for con-
ducting operations and maintenance activi-
ties within the building so as to minimize
the potential for release of asbestos fibers.
Copies of the plan shall be submitted to the
department and shall be on file with the
owner, management, and any employeg in
charge of building operations and mainte-
nance.

(i) Requircment for asbestos in
poor condition. If, in the opinion of the
department following a site inspection of a
public building, there appears to be a dan-
ger or potential danger from asbestos mate-
rials in poor condition to the occupants of a
building, workers in a building, or the gen-
eral public, the department shall require the
building owner or authorized representative
to complete an immediate survey for asbes-
tos by a licensed asbestos inspector and to
send a copy of the management plan to the
department.

§295.35. Licensing and Registrati a: Con-
ditions.

(a) Licensing requirement. A per-
son must be appropriately licensed or regis-
tered in compliance with these sections to
engage in asbestos abatement or any
asbestos-related activity within the scope of
these sections. Individuals not eligible for
employment in the United States will not be
licensed or registered.

(b) Age requirement. Each individ-
ual desiring to be licensed or registered
under these sections must by 18 years old
prior to submitting an application for such
purpose.

(¢c) Term and expiration. The term
of all licenses, including the registration of
asbestos workers, is one year and expires on
the anniversary of the effective date, unless
renewed.

(d) Provision for change. The terms
and conditions of all licenses or registration
shall be subject at any time to revision,
amendment, or modification by rules or or-
ders issued by the Texas Department of
Health.

(¢) Condition of issuance. No li-
cense or worker registration issued under
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these sections may be sold, assigned, or
transferred.

( Responsibilities of licensees. Li-
censees who become aware of violations of
these sections must report these violations
to the department if the violations are not
immediately corrected by the responsible

party.

§295.36. Licensing and Registration: Ex-
emptions; Emergency.

(a) Exemption requirements, Those
who remove resilient floor coverings mate-
rials in public buildings are exempt from
the licensing and registration requirements
of these sections, provided that:

(1) floor materials and their ad-
hesive \mastic) are analyzed for asbestos
content prior to removal;

(2) all those engaged in removal
of resilient floor coverings shall have re-
ceived training in an eight-hour course
which covers the elements described in the
document titled, "Recommended Work
Practices for the Removal of Resilient Floor
Coverings”, published by the Resilient
Floor Covering Institute;

(3) employees of schools (kin-
dergarten through 12th grade) who elect to
use this exempt method must first complete
the 16-hour custodial training, as required
by federal regulations adopted under author-
ity of the Asbestos Hazard Emergency Re-
sponse Act of 1986 (AHERA). Possession
of a valid worker registration or supervisor
license eliminates the individual’s need for
the 16-hour training; and

(4) the actual removal of floor
coverings and adhesive under this exemp-
tion is limited to the exempted methods of
removal and must be conducted according
to the work practices published for distribu-
tion by the Resilient Floor Covering Insti-
tute, or as directed by the commissioner of
health.

(b) Notification required. The
Texas Department of Health shall be noti-
fied by mail at least 10 working days prior
to commencing any removal of floor cover-
ings from public buildings permitted under
the terms of this exemption, as required in
§295.61 of this title (relating to Operations:
Notifications).

(¢) Limitations of exemption. The
asbestos activity permitted by the exemp-
tion under the Texas Asbestos Health Pro-
tection Act, §15A, (House Bill 79), relating
to the removal of resilient floor covering,
does not apply to any other asbestos-related
activity, nor does the training or experience
gained from such practices qualify for any
other asbestos-related activity. The exemp-
tion is strictly limited to flooring materials
maintained in a non-friable state.

(d) Failure to comply. Persons who
intentionally fail to comply with subsection
(a)(1)-(4) of this section are subject to a
civil penalty of not more than $5,000. Per-
sons who fail to comply with notification
requirements, or other applicable sections of
the Act or rules, are subject to administra-
tive, civil, or criminal penalties as provided
by the Act.

(¢) Abatement emergency. In an
abatement emergency affecting public
health or safety that results from a sudden,
unexpected event that is not a planned r2no-
vation or demolition the department, on no-
tification, may waive the requirement for a
license. Call (512) 834-6600 for consulta-
tion about emergencies.

§295.37. Licensing and Registration: Con-
flict of Interests.

(a) Independent third-party moni-
toring. Third-party area monitoring for air-
borne concentrations of asbestos fibers
during an abatement project shall be done
by a person retained to collect samples by
and for the owner of the building or facility
being abated. Such persons must not be
employed by the contractor hired to conduct
the asbestos abatement project, except that:

(1) this restriction in no way
applies to personal samples taken to evalu-
ate worker exposure, as required by OSHA
regulations; and

(2) those who are licensed to
perform asbestos abatement for their own
account in their buildings shall employ a
third-party monitor for the purpose of ob-
taining final clearance.

(b) Licensee conflict of interest.
Any person licensed according to these sec-
tions to perform asbestos surveys, write
management plans, or design asbestos
abatement projects under a contract or other
hire agreement shall not also engage in the
removal of asbestos from those buildings.

§295.38. Licensing and Registration: Appli-
cations and Renewals.

(a) General requirements. Applica-
tions for a license or worker registration
under these sections must be made on forms
provided by the Texas Department of
Health (department), shall be signed by the
applicant, and must be accompanied by a
check or money order for the amount of the
license or renewal fee. Only applications
which are complete shall be considered by
the department; the burden of proof for all
requirements for licensure rests with the
applicant.

(b) Inquiries. Potential applicants
who wish to discuss or obtain information
concerning qualification requirements may
do so by calling the department’s Asbestos
Programs Branch at (512) 834-6600.

(c) Denials. The department may
deny an application for licensing, registra-
tion, or renewal to any applicant who fails
to meet the standards established by these
sections, including, but not limited to:

(1) past history of substantial
violations of these sections by the applicant
and/or the applicant’s employees or agents,
as demonstrated by the department’s issu-
ance of administrative orders, court judg-
ments, or similar actions by other federal or
state agencies;

(2) evidence that the applicant
cannot be legally employed in the United
States;

(3) fraud or deception in obtain-
ing, attempting to obtain, or renewing a
license or registration;

(4) failure to submit the required
information and/or documentation within 90
days of a written request by the department;

(5) failure to submit the re-
quired fee;

(6) failure at any time to comply
with the provisions of these sections;

(7) failure to maintain or to per-
mit inspection of the records required of all
licensees;

(8) employing or permitting an
unauthorized person or individual to work
on any asbestos project or operation;

(9) engaging or attempting to
engage in an asbestos-related activity with-
out a valid license;

(10) failure to comply with any
rule adopted by the board or order issued by
the department;

(11) failure to provide notice of
an asbestos project or operation as required
by these sections;

(12) conviction within the past
five years of a felony or a misdemeanor
(involving fraudulent activities relating to
zlo)nsu'ucﬁon or the building trades in gener-

(13) failure of a licensee to
complete their responsibilities during an as-
bestos project or operation due to insuffi-
cient financial resources;

(14) failure to protect workers

from asbestos exposures in excess of the
current Permissible Exposure Limit (PEL);

(15) failure to prevent asbestos
contamination of areas adjacent to the
abatement area;

(16) failure to decontaminate

any part of a facility or its environment, or s

any persons inadveértently contaminated

with asbestos as a result of their actions\ ___

while exercising their duties under these
sections; or
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(17) employing or permitting a
qualified person to represent the company
or firm applying for a license if the person
already represents another company that is
licensed.

(d) Administrative penalty. In ac-
cordance with §295.70 of this title (relating
to Compliance: Administrative Penalty) an
administrative penalty may be assessed for
fraud or deception in obtaining, attempting
to obtain, or renewing a license or registra-
tion,

(e) Processing applications and re-
newals.

(1) Time periods. Applications
for licensure as asbestos contractors, abate-
ment supervisors, and abatement workers
shall be processed in accordance with the
following time periods.

(A) The first period is a time
from the receipt of a written application to
the date of issuance of a written notice
approving the application or outlining the
reasons why the application is unacceptable.
The time period for each application type is
90 days for the initial contractor or supervi-
sor license; 30 days from the renewal of
contractor or supervisor license; and 30
days for the abatement worker certificate.

(B) The second period is a
time from receipt of the last item necessary
to complete the application to the date of
issuance of written notice approving or de-
nying approval of the application. The time
period for each application type is 60 days
for the initial contractor or supervisor li-
cense; 15 days for renewal of the contractor
or supervisor license; and 30 days for the
abatement worker certification.

(2) Reimbursement of fees. Ini-
tial application or renewal fees will be re-
funded only when the department does not
process a completed application in the time
period specified, or when fee amounts are
incorrect or submitted for the wrong pur-
pose. Otherwise, fees for applications and
renewals are not eligible for refund.

(A) Denial of an application,
failure to qualify, or abandonment of the
application do not constitute grounds for
reimbursement. Abandonment is defined as
failure to respond to a written request of the
department by the applicant for a period of
9% days.

(B) A denial of an applica-
tion or & request for renewal may be ap-
pealed by the applicant. The details for
requesting a hearing are included in each
- letter of denial.

(3) Appeal. If the request for
full reimbursement authorized by this sec-
tion is denied, the applicant may then ap-

peal to the Commissioner of Health for a
resolution of the dispute. The applicant
shall give written notice to the commis-
sioner that he request full reimbursement of
all filing fees paid because his application
was not processed within the adopted time
period. The program administrator shall
submit a written report of the facts related
to the processing of the application and
good cause for exceeding the established
time periods. The commissioner will deter-
mine the final action and provide written
notification of his decision to the applicant
and the program administrator.

(4) Contested case hearing. If at
any time during the processing of the permit
during the second time period, a contested
case hearing becomes involved, the time
periods in §1.34 of this title (relating to
Time Periods for Conducting Contested
Case Hearings) is applicable.

() Renewal notices. At least 30
days before a license expires, the depart-
ment shall send to the licensee, by first-
class mail to the last known address of the
licensee, a renewal notice that states:

(1) the date on which the current
license or registration expires;

(2) the date by which the re-
newal application must be received by the
department for the renewal to be issued and
mailed before the license or registration ex-
pires; and

(3) the amount of the renewal
fee.

(g) Renewal requirements. No
sooner than 60 days before the license or
registration expires, it may be renewed for
an additional one-year term providing that
the licensee or worker:

(1) is qualified to be licensed or
registered;

(2) pays to the department the
proper amount of the non-refundable re-
newal fee;

(3) submits to the department a
renewal application on the prescribed form;

(4) completes successfully the
requirements for renewal; and

(5) has complied with all final
orders resulting from any violations of these
sections.

(h) Prohibition. It is prohibited to
practice with lapsed licenses and registra-
tions regardless of when renewal applica-
tion is received. Also, licenses or
registrations which have lapsed for a period
exceeding 180 days cannot otherwise be
renewed. A new application subject to cur-
rent qualifications is required.

(i) Replacements. A licensee or
registrant may request a replacement certifi-

cate by completion of an appropriate appli-
cation, The fee for reissuance is $20.

( Retention of control, The de-
partment may, at any time after the filing of
any application and before the expiration of
any license or registration, require;

(1) additional written informa-
tion and assurances; and

(2) cooperation with any inspec-
tions initiated by the department, or the
production of any documentary or other
evidence that the department considers nec-
essary to determine whether the license or
registration should be granted, delayed, de-
nied, modified, suspended or revoked.

§295.39 Licensing and Registration: Out-
of-State Applicants.

(8) Terms of reciprocity. Individu-
als or organizations may enter the state for
purposes of asbestos abatement or other
asbestos-related activity under the Act pro-
vided that they are licensed according to the
terms of these sections prior to soliciting
business or commencing such activities,

(b)  Applicant status. Contractors
based in other states seeking an initial or
renewal license under thése sections must
comply with all licensing requirements
which would be imposed on.a Texas con-
tractor secking licensure in the out-of-state
contractor’s base state.

(c) Acceptance of qualifying docu-
ments. Out-of-state education, experience,
training, and physical examinations can be
accepted for the purpose of qualifying for
Texas licenses provided that they are valid
and are verifiable by the department. The
burden of proof in such matters is the re-
sponsibility of the applicant; the department
must reject unverifiable documentation.

(d) Compulsory training, All out-
of-state licensees and registrants must com-
plete a minimum of three hours training by
a licensed training provider on Texas law
and regulations affecting asbestos prior to
applying for licenses or commencement of
any such activity. Licensee organizations
must have at least one officer complete this
training. This requirement shall be enforced
as of January 1, 1993,

(e) Required documents. To do
business in Texas an out-of-state applicant
corporation or other business entity appli-
cant must:

(1) submit a letter or certificate
from the Texas Secretary of State authoriz-
ing the conduct of business in this state;

(2) submit a sales tax account
identification number obtained from the
Texas Comptroller of Public Accounts;

(3) submit a certificate of insur-
ance for liability coverage if the applicant is
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an asbestos abatement contractor, asbestos
consultant, asbestos inspector, asbestos lab-
oratory, or asbestos transporter performing
work for hire as required by §295.40 of this
title (relating to Licensing and Registration:
Insurance Requirements); and

(4) provide workers’ compensa-
tion insurance issued by a company autho-
rized to do business in Texas and written on
the Texas form, or evidence of self insur-
ance, when such insurance is required by
contract specification or other agreement,

§295.40. Licensing and Registration: Insur-
ance Requirements.  Persons required to
have insurance must obtain policies for re-
quired coverage as specified in these sec-
tions, and in the amounts specified, which
meet the following requirements.

(1) Applicants for licenses or re-
newal of licenses must provide to the de-
partment the cerificate of insurance
required. The policy must be currently in
force and must be written by:

(A) an insurance company
authorized to dv business in Texas;

(B) an eligible Texas surplus
lines insurer as defined in the Texas Insur-
ance Code, Article 1. 14-2;

(C) a Texas registered risk
retention group; or

(D) a Texas registered pur-
chasing group.

(2) The certificate of insurance
must be complete, including all applicable
coverage forms and endorsements, and must
name the Texas Department of Health, Di-
vision of Occupational Health, as a certifi-
cate holder with a 10-day notice of
cancellation.

(3) In the event of policy can-
cellation by either the licensee or the insur-
ance company, the licensee shall notify the
department not later than 10 days prior to
the cancellation effective date,

(4) In the event of policy can-
cellation or expiration, the policy shall
promptly be replaced or renewed without
any lapse in coverage. A certificate of the
renewal policy must be provided to the
department upon receipt by the licensee.

§295.42. Registration: Asbestos Abatement
Workers.

(a) Registration requirement. Indi-
viduals must be registered as asbestos
abatement workers in compliance with these
sections to perform asbestos abatement
work in a public building, including, but not

limited to, transporting, loading or unload-
ing asbestos, or performing any mainte-
nance, repair, installation, rerovation or
cleaning that dislodges, breaks, cuts,
abrades, or impinges on asbestos material.
Registrations are valid for a period of one
year from the effective date and are renew-
able.

(b) Fee. The fee for an initial appli-
cation for an annual renewal of registration
of an asbestos abatement worker shall be
$30.

() Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (rel~ting to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 (a) and (d) of this title (relat-
ing to Licensing and Registration: Out-of-
State Applicants).

(d) Annual renewal. Asbestos
workers who were registered on or before
the effective date of this rule, may apply for
annual renewal of their registration by com-
pleting annual worker refresher training and
medical re-examination, The renewal must
be issued no later than the month shown on
the original certificate during the year 1993
and annually thereafter.

(¢) Qualifications. Applicants for
registration as asbestos abatement workers
shall submit evidence of qualifications with
their applications which shall include:

(1) a certificate of training indi-
cating successful completion within the past
12 months of the approved training course
for abatement workers or the annual re-
fresher training course, as described in
§295.64 of this title (relating to Training:
Required Asbestos Training Courses). Evi-
dence of successful completion of the con-
tractor/supervisor course may be substituted
for the initial worker course;

(2) an acceptable written opin-
ion of a physical examination of the appli-
cant within the past 12 months that was
performed by a physician in accordance
with Occupational Safety and Health Ad-
ministration of the United States Depart-
ment of Labor (OSHA) regulations in 29
CFR, §1926.58(m), or Environmental Pro-
tection Agency (EPA) regulations in 40
CFR, Part 763, Subpart G(m), relating to
medical surveillance. This opinion must be
signed by the doctor and include certifica-
tion of the following elements:

(A) completion and review
of the applicants standardized medical ques-
tionnaire and work history with special em-
phasis directed to the pulmonary,
cardiovascular, and gastrointestinal systems
per Appendix D in §1926.58;

(B) if applicant is employed,
the employer provided, and review was
made of, the description of the employee’s

duties as they relate to asbestos exposure,
the anticipated exposure level, the personal
protective and respiratory equipment to be
utilized by the employee, and information
from previous medical examinations of the
affected employee that is not otherwise
available to the physician;

(C) a physical examination
with emphasis upon the pulmonary, cardio-
vascular, and gastrointestinal systems;

(D) the pulmonary function
tests of forced vital capacity (FVC) and
forced expiratory volume at one second
(FEV 1) in accordance with NIOSH and
ATS standards;

(E) a chest roentgenogram,
posterior-anterior, 14 by 17 inches, or cur-
rent film on file with interpretation in ac-
cordance with 29 CFR 1926.58 Appendix
E. (Note: According to 29 CFR
1926.58(M)(2)(ii)(C), it is up to the discre-
tion of the physician whether or not a chest
X-ray is required.); and

(F) the employee was in-
formed by the physician of the results of the
exam and of any medical conditions that
may result from asbestos exposure, includ-
ing the increased risk of lung cancer attrib-
utable to the combined effect of smoking
and asbestos exposure;

(3) a copy of the wallet-size
photo-identification card from the training
course, as required from all trainers in
Texas in accordance with §295.65(f)(2) of
this title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas asbestos rules, as required;
and

(4) a one inch by one inch pho-
tograph of the face.

{¢)  Responsibilities. A registered
asbestos abatement worker shall:

(1) comply with standards of
operation, including EPA and OSHA regu-
lations, adopted by reference in §295.33 of
this title (relating to Adoption by Reference
of Federal Standards);

(2) comply with additional work
practices, as described in §295.60 of this
title (relating to Operations: Abatement
Practices and Procedures);

(3) comply with standards and
practices for operations and maintenance
activities, as described in §295.59 of this
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title (relating to Operations: Operations and
Maintenance (O&M) Requirements); and

(4) cooperate with department
personne. in the discharge of their official
duties to conduct inspections and investiga-
tions, as described in §295.68 of this title
(relating to Compliance: Inspections and In-
vestigations).

(f) Prohibitions. The following spe-
cific prohibitions apply to registered asbes-
tos abatement workers.

(1) Asbestos abatement workers
are prohibited from performing asbestos
abatement or O&M activities affecting as-
bestos except under the direct supervision
of a qualified licensed supervisor.

(2) Asbestos abatement workers
are prohibited from engaging in any
asbestos-related activity as a supervisor or
contractor.

§295.43. Licensure: Asbestos QOperations &
Maintenance Contractor (Restricted).

(a) Licensing requirement. Persons
must be licensed as asbestos abatement con-
tractors or as asbestos operations & mainte-
nance (O&M) contractors (restricted) to
conduct building O&M in the presence of
asbestos within any public building. Build-
ing owners that would have their own em-
ployees perform such activities for their
buildings shall be licensed according to this
section.

{b) Restrictions.

(1) O&M activities are restricted
to small-scale, short-duration work practices
and engineering controls for tasks that result
in the disturbance, dislodgement, or re-
moval of asbestos in the course of perform-
ing repairs, maintenance, renovation,
installation, replacement, or cleanup opera-
tions, as adopted in §295.33(a) of this title
(relating to Adoption of Standards).

(2) Whenever asbestos abate-
ment i the primary or principal purpose of
any asbestos activity in a public building it
must be performed by an asbestos abate-
ment contractor licensed under these sec-
tions.

(3) Those who solicit or conduct
asbestos operations and maintenance activi-
ties within a public building under contract
or other hire agreement must be licensed as
asbestos abatement contractors or asbestos
O&M contractors.

(4) Employees who perform as-
bestos O&M activities for asbestos abate-
ment contractors or asbestos O&M
contractors must be registered as asbestos
abatement workers, and under the supervi-
sion of employees who are trained and li-
censed as asbestos O&M supervisors or
asbestos abatement supervisors.

(5) EPA regulatory requirements
for small-scale, short duration activities af-
fecting asbestos are explained in detail in 40
CFR, Part 763E, Appendix B, as amended.
The same regulatory requirements of OSHA
for these activities are explained in 29 CFR,
§1926.58. Appendix G. The restricted as-
bestos activities of licensed O&M contrac-
tors, O&M supervisors, and asbestos
workers shall be confined to the work prac-
tices and procedures therein,

(c) FPee. The fee for an initial appli-
cation or annual renewal shall be $120.
Licenses are valid for a period of one year,
and shall be renewable, as prescribed in
§295.38 of this title (relating to Applica-
tions and Renewals).

(d) Applications and renewals.
These are subject to the provisions of
§295.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants).

(e) Qualifications. Applicants for li-
censing as asbestos operations and mainte-
nance contractors shall submit, as
applicable:

(1) a certificate of training from
a training provider approved by or accept-
able to the department, indicating successful
completion within the past 12 months of the
approved training course for asbestos abate-
ment contractors and supervisors or the con-
tinuing annual refresher training, as
described in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses). An applicant organization shall
designate at least one corporate officer, gen-
eral partner, or proprietor, according to the
kind of organization, for the purpose of
complying with this training requirement;

(2) a certificate of good stand-
ing, issued by the State Comptroller’s of-
fice, stating that all franchise taxes due
from the applicant have been paid;

(3) a State of Texas sales tax
account number for the applicant organiza-
tion;

(4) workers compensation insur-
ance issued by a company authorized and
licensed to issue workers compensation in-
surance in this state and written in the state
on the Texas form or evidence of self-
insurance, if workers compensation is re-
quired by the specifications or owner;

(5) a written respiratory protec-
tion plan to be maintained and adhered to
during periods of abatement activity;

(6) a description of the protec-
tive clothing and respirators which will be
used;

(7) a desrription of the site de-
contr .ination procedures;

(8) a description of the proce-
dures for handling waste containing asbes-
tos,

(9) a description of the removal
and encapsulation methods;

(10) a description of the air-
monitoring procedures;

(I a
cleanup procedures;

description of final

(12) a description of the provi-
sions for record-keeping;

(13) alist of operations & main-
tenance projects completed in the past year;

(14) a copy of all disposal mani-
fests for projects completed in the past year;

(15) a list of inspections per-
formed by other agencies; and

(16) copies of all citations is-
sued.

(f) Responsibilities, O&M contrac-
tors who obtain restricted licenses shall be
responsible for:

(1) complying with standards of
operation, as described in §295.58 of this
title (relating to Operations: General Re-
quirements) and §295.59 of this title relat-
ing to Operations: Qperations and
Maintenance Requirements);

(2) complying with federal stan-
dards of operation, including EPA and
OSHA regulations, which are adopted by
reference, as follows:

(A) OSHA regulations in 29
CFR, §1926.58, Appendix G, titled "Work
Practices and Engineering Controls for
Small-Scale, Short-Duration Asbestos Ren-
ovation and Maintenance Actvities”, or

(B) EPA regulations in 40
CFR, Part 763, Subpart E, Appendix B,
tited "Work Practices and Engineering
Controls for Small-Scale, Short-Duration
Operations, Maintenance and Repair
{O&M) Activities Involving ACM";

(3) employment of at least one
licensed operations and maintenance
(O&M) supervisor (restricted) to supervise
or perform operations or maintenance activ-
ities. An individual licensed as an asbestos
abatement supervisor may be substituted for
the O&M supervisor. Employees who are
registered asbestos abatement workers shall
perform O&M activities only under the di-
rect supervision of either category of super-
visors named in this section;

4) complying with
recordkeeping requirements, both the cen-
tral office and work site locations, as de-
scribed in §295.62 of this title (relating to
Operations: Recordkeeping);
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(5) complying with the require-
ment to notify the department about im-
pending abatement projecls, changes
requiring re-notification, and emergency no-
tification, as described in §295.61 of this
title (relating to Operations: Notification);

(6) complying with the require-
ment to supply and train employees who
perform asbestos-related activities in the use
of personal protection equipment, and to
maintain the current training status of each
employee according to §295.64 of this title
(relating to Training: Required Asbestos
Training Courses);

(7)  acquiring and maintaining
in good working condition and free of as-
bestos contamination the necessary equip-
ment for performing O&M activities, as
prescribed by the department;

(8) assisting department person-
nel in the discharge of their official duties
to conduct inspections and investigations, as
described in §295.68 of this title (relating to
Licensing Operations: Inspection and Inves-
tigations); and

(9) providing for the proper
temporary storage and for the final disposal
of waste asbestos, which must be disposed
of within 30 days of project completion or
when receiving container is full, whichever
is sooner. '

(g) Prohibitions. Asbestos O & M
licensees shall not engage in any activity for
which the primary purpose is asbestos
abatement.

§295.44. Licensure: Asbestos Operations &
Maintenance Supervisor (Restricted).

(a) Licensing. Individuals em-
ployed by licensed operations and mainte-
nance (O&M) or abatement contractors to
directly supervise personnel and work prac-
tices limited to the conduct of O&M activi-
ties affecting asbestos containing materials
(ACM) shall be licensed as asbestos O&M
supervisors (restricted). Such licenses are
valid for a period of one year, and shall be
renewable,

(b) Fee. The fee for an initial appli-
cation or annual renewal license for an as-
bestos O&M supervisor (restricted) shall be
$90.

(c) Applications and renewals. Ap-
plications and renewals shall be submitted
as required by §295.38 of this title (relating
to Licensing and Registration: Applications
and Renewals). Out-of-State applicants
must comply with the applicable provision
of §295.39 of this title (relating to Licens-
ing and Registration: Out-of-State Appli-
cants) .

(d Qualifications. The applicant
for an O&M license shall submit the fol-
lowing:

(1) a certificate of training indi-
cating successful completion within the past
12 months of the approved training course
for abatement contractors and project super-
visors, or the annual refresher training as
described in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses),

(2) furnish a physician's state-
ment of the required physical examination
done within the past year as described in
§295.42(e)(2) of this title (relating to Regis-
tration: Asbestos Abatement Workers);

(3) a copy of the wallet-size
photo-identification card from the training
course as required from all trainers in Texas
in accordance with §295.65(f)(2) of this
title (relating to Training: Approval of
Training Courses). If the training course
was taken in Texas before January 1, 1993,
a copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cation may obtain the necessary photo-
identification when attending the mandatory
course on Texas Asbestos rules, as required;
and

(4) a one inch by one inch pho-
tograph of the face,

(e) Responsibilities. The asbestos O
& M supervisor (restricted) shall:

(1) comply with the Environ-
mental Protection Agency (EPA) and Occu-
pational Safety and Health Administration
of the United States Department of Labor
(OSHA) regulations for standards of small-
scale, short-duration work practices which
are adopted by reference in §295.33 of this
title (relating to Adoption by Reference of
Federal Standards);

(2) comply with the additional
work practices, as described in §295.59 of
this title (relating to Operations: Operations
& Maintenance Requirements);

(3) maintain records at both the
central office and work site locations, as
described in §295.62 of this title (relating to
Operations: Recordkeeping);

4) supply and maintain per-
sonal protection equipment, as specified by
the department, and train employees who
perform asbestos-related activities in the use
of equipment, and to supervise their compli-
ance;

(5) comply with standards and
practices for O & M activities as described
in §295.59; and

(6) cooperate with department
personnel in the discharge of their official
duties to conduct inspections and investiga-
tions, as described in §295.68 of this title
(relating to Compliance: Inspections and In-
vestigations).

(f)  Restrictions and prohibitions.
Licensing as an asbestos O & M supervisor
is specifically restricted, as follows.

(1) The licensee may be em-
ployed or retained only by a licensed O&M
contractor or by a licensed asbestos abate-
ment contractor to supervise Q&M activi-
ties within public buildings, or to perform
such work.

(2) The licensee may also seek
employment as an asbestos abatement
worker but may not engage in any other
asbestos-related activity for which a license
is required.

(3) The licensee shall not super-
vise asbestos abatement projects or act as a
contractor.

(4) The licensee shall not super-
vise any activity for which the primary pur-
pose is asbestos abatement,

§29545. Licensure: Asbestos Abatement
Contractor.

(8) Licensing requirement. Persons
must be licensed as asbestos abatement con-
tractors in compliance with these sections to
engage in asbestos abatement in a public
building.

(b) Licensee authorization. Asbes-
tos abatement contractor licensees are spe-
cifically authorized to employ asbestos
abatement supervisors and asbestos abate-
ment workers who are currently licensed
under these sections to carry out asbestos
abatement procedures. They may employ
licensed operations and maintenance
(O&M) supervisors for building O&M ac-
tivities, or as workers. Licensees are cau-
tioned to observe the prohibited acts in
§295.37 of this title (relating to Licensing
and Registration: Conflict of Interests).

(c) Fee. The fee for an initial appli-
cation or for an annual renewal of the li-
cense for an asbestos abatement contractor
shall be $500.

(d) Applications and renewals. Ap-
plications shall be submitted as required by
§205.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants).

(¢) Qualifications. Applicants for li-
censing 43 asbestos abatement contractors
shall submit as applicable:

(1) a certificate of training from
a training provider approved by or accept-
able to the department, indicating successful
completion within the past 12 months of the
approved training course for asbestos abate-
ment contractors and project supervisors or
the continuing annual refresher training, as
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described in §295.64 this title (relating to
Training: Required Asbestos Training
Courses). An applicant organization shall
designate at least one corporate officer, gen-
eral partner, or proprietor, according to the
kind of organization, for the purpose of
complying with this training requirement;

(2) a certificate of good stand-
ing, issued by the State Comptroller’s of-
fice, stating that all franchise taxes due
from the applicant have been paid;

(3) if the applicant is situated
outside the State of Texas, a certificate of
authority issued by the Secretary of State,
authorizing the corporation to do business
in the state;

(4) a State of Texas sales tax
account number for the applicant organiza-
tion;

(5) evidence of asbestos abate-
ment liability insurance as required in
§295.40 of this title (relating to Licensing
and Registration: Insurance Requirements),
in the amount of $1 million, when doing
work for hire;

(6) workers’ compensation in-
surance issued by a company authorized
and licensed to issue workers’ compensa-
tion insurance in this state and written in
this state on the Texas form, or evidence of
self-insurance if workers’ compensation is
required by the specifications or owner;

(7) a written respiratory protec-
tion plan to be maintained and adhered to
during periods of abatement activity;

(8) a description of the protec-
tive clothing and respirators which will be
used;

(9) a description of the site de-
contamination procedures;

(10) a description of the proce-
dures for handling waste containing asbes-
tos;

(11) a description of the re-
moval and encapsulation methods;

(12) a description of the air-
monitoring procedures;

(13) a
cleanup procedures;

(14) a description of the provi-
sions for record-keeping;

(15) a list of abatement projects
completed in the past year;

(16) a copy of all disposal mani-
fests for projects completed in the past year;

(17) a list of inspections per-
formed by other agencies; and

descripion of final

(18) copies of all citations is-
sued.
(f) Responsibilities. The asbestos
abatement contractor shall be responsible
for:

(1) standards of operation, in-
cluding Environmental Protection Agency
(EPA) and Occupational Safety and Health
Administration of the United States Depart-
ment of Labor (OSHA) regulations, refer-
enced in §295.33 of this title (relating to
Adoption by Reference of Federal Stan-
dards);

(2) additional work practices, as
described in §295.60 of this title (relating to
Operations: Abatement Practices and Proce-
dures);

(3) recordkeeping requirements,
at both central office and work site loca-
tions, as found in §295.62 of this title (relat-
ing to Operations: Recordkeeping);

(4) required notification to the
department about impending abatement pro-
jects, changes requiring re-notification, and
emergency notifications, as described in
§295. 61 of this title (relating to Operations:
Notifications);

(5) the requirement to supply
and train employees who perform asbestos-
related activities in the use of personal pro-
tection equipment, and to supervise their
compliance;

(6) maintenance of the current
training status of each employee, as de-
scribed in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses), and the annual physical examina-
tions;

(7) standards and practices for
O&M activities, as conducted for hire by a
contractor, as described in §295.59 of this
title (relating to Operations: Operations and

_ Maintenance (O&M) Activities);

(8) assisting department person-
nel in the discharge of their official duties
to conduct inspections and investigations, as
described in §295.68 of this title (relating to
Compliance: Inspections and Investiga-
tions);

(9) maintenance of liability in-
surance, as described in §295.40 of this title
(relating to Licensing and Registration: In-
surance Requirements);

(10) maintenance of workers’
compensation insurance issued by a com-
pany licensed to do business in this state,
and written in this state on a form prepared
by the Texas Department of Insurance, or
evidence of self insurance, if required by
contract specifications or a building owner;
and

(11) providing for the proper
temporary storage and for the final disposal
of waste asbestos within 30 days of project
completion or when receiving container is
full, whichever is sooner.

§295.46. Licensure: Asbestos Abatement
Supervisor.

(a) Licensing requirement. An in-
dividual must be licensed as an asbestos
abatement supervisor in compliance with
these sections to engage in the supervision
of an asbestos abatement project conducted
in a public building. Such licenses are valid
for a period of one year from the effective
date and shall be renewable.

(b) FPee. The fee for an initial appli-
cation or for an annual renewal of the li-

cense for an asbestos abatement supervisor
shall be $300.

(c) Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants).

(d) Qualifications. Applicants for
licensing as asbestos abatement supervisors
are required to submit:

(1) work experience-to qualify
for an asbestos abatement supervisor li-
cense, verifiable written documentation
must be provided of at least 90 days of
legally qualifiable work experience as a
trained worker performed over a period of
not less than 12 months and within the past
24 months, Qualifiable experience includes:

(A) project site preparation
and establishing the abatement enclosure for
friable asbestos containing material (ACM);

(B) use of respirators and
protective equipment, personal hygiene, de-
contamination procedures, interpretation of
air sampling results, and methods to reduce
airborne fiber levels;

(C) use of engineering con-
trols, abatement work methods and prac-
tices, and final cleanup procedures;

(D) handling of waste asbes-
tos as part of an abatement project;

(E) removal, enclosure, or
encapsulation of asbestos;

(F) work performed in an
administrative capacity relating to asbestos
abatement projects such as project manager
or advisor, or consultant, may be accepted
as qualifying experience. No more than 30
days may be counted as qualifiable work
experience under this category;
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(G) experience as an asbes-
tos air monitoring technician, which in-
cludes personal air sampling, regulated-area
airborne asbestos sampling, aggressive sam-
pling for final cleanup, plus on-site project
recordkeeping documenting daily opera-
tions, controlling entry and exit from this
enclosure, etc., may be accepted as qualify-
ing experience, subject to time-period limi-
tations, minimum number of abatement
projects five, or work experience. No more
than 30 days may be counted as qualifiable
experience under this category;

{H) work performed as an
asbestos project supervisor or worker li-
censed in another state can qualify as expe-
rience; and

(I) the burden of proof for all
points of the qualifying experience is on the
individual applicant. Applicants for abate-
ment supervisor licenses must furnish con-
tacts or sources that can fully verify the
documented experience. Descriptions of
abatement projects are not acceptable if the
personal involvement of the applicant can-
not be determined by the reviewer, If, in the
opinion of the reviewing staff members,
applicant experience cannot be properly and
sufficiently verified, such experience must
be rejected;

(2) a certificate of training indi-
cating successful completion within the past
12 months of the approved course for abate-
ment contractors and supervisors, or the
current annual refresher training, as de-
scribed in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses);

(3) a physician’s statement of
the required physical examination done
within the past year as described in
§295.42(e)(2) of these sections;

(4) a copy of the wallet-size
photo-identification card from the training
course as required from all trainers in Texas
in accordance with §295.65(f)(2) of this
title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas asbestos rules, as required;
and

(5) a one inch by one inch pho-
tograph of the face.

(e) Responsibilities. The asbestos
abatement project supervisor shall:

(1) comply with standards of
operation, including Environmental Protec-
tion Agency (EPA) and Occupational Safety

and Health Administration of the United
States Department of Labor (OSHA) regula-
tions, which have been adopted by refer-
ence in §295.33 of this title (relating to
Adoption by Reference of Federal Stan-
dards);

(2) comply with additional work
practices, as described in §295.60 of this
title (relating to Operations: Abatement
Practices and Procedures);

(3) maintain records at both the
central office and the work site locations, as
described in §295.62 of this title (relating to
Operations: Recordkeeping);

(4) supply personal protection
equipment and train employees who per-
form asbestos-related activities in the use of
equipment, and to supervise their compli-
ance;

(5) comply with standards and
practices for O & M activities, as conducted
for hire, according to §295.59 of this title
(relating to Operations: Operations and
Maintenance (O & M) Activities); and

(6) cooperate with department
personnel in the discharge of their official
duties to conduct inspections and investiga-
tions, as described in §295.68 of this title
(relating to Compliance: Inspection and In-
vestigations).

() Other duties. Abatement super-
visors may also assume the duties of asbes-
tos abatement. workers or perform O&M
activities affecting asbestos materials,

§29547. Licensure: Individual Asbestos
Consultant.

(a) Licensing requirements. An in- -

dividual must be licensed as an asbestos
consultant to design asbestos abatement
projects. (Texas Civil Statutes, Article
4477-3a, §4B(g), as amended, 1991).

(1) Asbestos abatement project
design includes the inspection of public
buildings for asbestos containing material
(ACM), the evaluation and selection of ap-
propriate asbestos abatement methods, pro-
ject layout, the preparation of plans,
specifications and contract documents, and
the review of environmental controls, abate-
ment procedures and personal protection
equipment employed during the project.

(2) If an asbestos abatement
project includes alterations to a building’s
structure, its electrical, mechanical, safety
systems, or their components, a registered
architect or engineer must prepare the ap-
propriate plans and specifications as re-
quired by other state laws in addition to the
requirement of paragraph (1) of this subsec-
tion,

(b) Scope: Individual licenses. In
addition to the design of asbestos abatement

projects, individual asbestos consultants are
licensed to provide: ’

(1) asbestos surveys and assess-
ment of the condition of ACM;

(2) asbestos management plan-
ning, including respronse actions, instruc-
tions, and  periodic  surveillance
recommendations for the control of asbestos
and the conduct of operations and mainte-
nance (O&M) programs;~.

(3) the collection of bulk mate-
rial samples, airborne substance samples,
and the planning of sampling strategies;

(4) owner-representative  ser-
vices for asbestos abatement projects or
O&M programs, including air monitoring
and project management;

(5) consultation regarding com-
pliance with various regulations and stan-
dards, recommending abatement options,
and preparations for asbestos abatement
projects, specifically including technical
specifications and contract documents; and

(6) the selection, fit testing, and
appropriate use of personal protection
equipment, and the development of engi-
neering controls for asbestos-related activi-
ties.

(c) Fees. The fee for initial appli-
cation or for annual renewal of license for
asbestos consultant individuals shall be
$300.

(d) Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-State applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Qut-of-State Ap-
plicants).

(e) Eligibility for licensing. Verifi-
able evidence of current eligibility must be
submitted with all applications for licensing
as an individual asbestos consultant, which
includes any one of the following:,

(1) current registration in the
State of Texas as an architect or profes-
sional engineer;

2) current  highest full-
qualification memberships in a national pro-
fessional organization devoted to technical
proficiency in environmental or occupa-
tional health protection, which includes:

. (A) a published code of eth-
ics;

(B) administration by an ac-
tive board of directors; and

(C) admission requirements
that specify college courses and other train-
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ing, a bachelor’s or higher degree, at least
three years’ experience in specified fields,
and a qualification examination (examples
include the American Academy of Indus-
trial Hygiene and the Board of Certified
Safety Professionals);

(3) possession of a bachelor’s
degree in architecture, engineering, physical
or natural science from an accredited four-
year college or university, and including
four years' experience in areas affecting
environmental or occupational health mat-
ters; or .

(4) for individuals making appli-
cation before January 1, 1993, only: posses-
sion of a high school diploma (or GED)
together with a qualifying minimum of four
years’ abatement experience, including at
least two years of full-time practice as an
asbestos consultant.

() Qualification for licensing. To
qualify as an individual asbestos consultant,
individuals must:

(1) submit verifiable documen-
tation of their asbestos-related activity in
conjunction with at least six asbestos abate-
ment projects covering a period of at least a
year within the past five years. (Applicants
made eligible under subsection (e) (4) of
this section must comply with these experi-
ence qualifications);

(2) furnish a physician’s state-
ment of the required physical examination
done within the past year as described in
§295.42(e)(2) of this title (relating to Regis-
tration: Asbestos Abatement Workers);

(3) have successfully completed
the following training courses or the neces-
sary annual refresher training with the past
12 months at an approved training facility:

(A) the approved training
course for abatement project designers, ac-
cording to §295.64(b) of this title (relating
to Asbestos Consultant training), or for ap-
plicants prior to June 30, 1993; the contrac-

tor/supervisor  training, according to
§295.64(c) of this title;
(B) a modified two-day

training course in sampling techniques and
use of monitoring equipment, as required
for air monitor technician (this course is not
required of certified industrial hygienists)
(See §295.64(g)); and

(C) training in  asbestos
building surveys, as required for both lLi-
censed asbestos building inspectors and
nianagement planners (see §295.64(e) and
(9); and

(D) an annual refresher train-
ing course, consisting of eight hours of

instruction and designed specifically for as-
bestos consultants;

(4) submit a copy of the wallet-
size photo-identification card from the train-
ing course as required from all trainers in
Texas in accordance with §295.65(f)(2) of
this title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas Asbestos rules, as required;
and

(5) submit a one inch by one
inch photograph of the face.

(g) Insurance. A licensed individual
asbestos consultant performing work for
hire must obtain professional liability cover-
age in the amount of $1 million for errors
and omissions, or be covered under the
consultant’s employer’s policy, as specified
in §295.40 of this title (relating to Licensing
and Registration: Insurance Requirements),
when doing work for hire.

(h) Responsibilities. The responsi-
bilities of licensed asbestos consultants shall
include the following:

(1) preserve public health and
diminish or eliminate hazards or potential
hazards caused by the presence of ACM in
public buildings;

(2) provide professional ser-
vices to the building owner or management
concerning asbestos building surveys, as-
sessment of conditions of materials, planned
operations and maintenance, compliance
with work practices and standards;

(3) evaluate possible asbestos
abatement projects and prepare plans, speci-
fications, schedules, and contract options
for abatement projects;

(4) represent the interests of the
building owner during the conduct of an
asbestos abatement project, including con-
sultation with the abatement contractor per-
sonnel, requiring compliance  with
regulations and specifications, requiring
remedy of infractions, providing monitoring
services, maintaining progress records and
photographs as necessary, waste disposal,
and providing the opinion or assurance of
the final clearance of the project; and

(5) advise on the selection and
use of appropriate personal protective
equipment for all asbestos-related activities.

(i) Signature authority. All asbes-
tos abatement plans and specifications must
be signed by a licensed asbestos consultant.

§295.48. Licensure: Asbestos Consultant
Agency.

(8) Scope: consultant
agency licenses. Consultani organizations
desiring to be licensed as asbestos consult-
ant agencies shall designate one or more
individuals licensed as asbestos consultants,
who shall be either principals or employees,
and wiio shall have responsibility for the
organization’s asbestos activity.

(b) Authorization and conditions. A
licensed asbestos consultant agency is spe-
cifically authorized to employ asbestos con-
sultants, asbestos project managers,
asbestos inspectors and management plan-
ners, and air monitoring technicians who
are currently licensed under these sections
to assist in the conduct and fulfillment of
the agency’s asbestos consultation activity,
as necessary. As a condition of licensure, an
asbestos consultant agency must comply
with the following:

(1) any office, established
within the state, that conducts asbestos con-
sulting activities must have at least one
licensed asbestos consultant in residence
who is responsible for such activities. Of-
fices that do not conduct asbestos consult-
ing activities and do not advertise such
services are exempt from this requirement;

(2) notify the department in
writing of any additions or deletions of
designated individual asbestos consultants
within 10 days of such occurrences;

(3) refrain entirely from asbes-
tos consulting activity at any office during
any period without the active employment
of at least one responsible individual li-
censed asbestos consultant at that location;
and

Achestos

——

(4) refrain entirely from engag-
ing as an asbestos abatement contractor in
abatement or operations and maintenance
activities. (Texas Civil Statutes, Article
4477-3a, §4C., amended 1991).

(c) Fee. The fee for an initial appli-
cation or for an annual renewal of license
for an asbestos consultant agency is $200.

(d) Applications and renewals. Ap-
plications and renewals shall be submitted
as required by §295.38 of this title (relating
to Licensing and Registration: Applications
and Renewals). Out-of-state applicants must
comply with §295.39 of this title (relating
to Licensing and Registration: Out-of-State
Applicants),

(e) Qualification for licensing. Ap-
plicants for licensing as an asbestos consult-
ant agency shall submit as applicable:

(1) professional liability insur-
ance coverage for errors and omissions in
the amount of $1 million to cover the asbes-
tos consultants and inspectors in its employ
(Texas Civil Statutes, Article 4477-3a,,
§4A(4), amended 1991); and
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(2) evidence of insurance is-
sued by a company authorized and licensed
to issue workers compensation insurance in
this state and written in this state on the
Texas form, or evidence of self-insurance,
if workers’ compensation is required by the
specifications or owner;

(3) a certificate of good standing
issued by the State Comptroller’s office for
the State of Texas for a corporation or other
business entity (Texas Civil Statutes, Arti-
cle 4477-3a., §4A(1), amended 1991); and

(4) if the applicant is situated
outside the State of Texas, a certificate of
authority issued by the Secretary of State,
authorizing the corporation to do business
in the state.

(g) Responsibilities. A licensed as-
bestos consultant agency shall be responsi-
ble for:

(1) employing generally ac-
cepted principles and practices in designing
asbestos abatement projects;

(2) monitoring and observing
asbestos abatement projects for general
compliance with the contract documents,
specifications, and relevant regulations; and

(3) reviewing asbestos disposal
documentation to account for and confirm
adequate waste disposal. ;

§295.49. Licensure: Asbestos Project Man-
ager.

(a) Licensing. An individual must
be licensed as an asbestos project manager
and must be employed by a licensed asbes-
tos consuitant agency to perform in the
capacity of the owner’s representative to
evaluate the quality of the work being per-
formed during an asbestos abatement pro-
ject. The asbestos project manager may:

(1) monitor the project to docu-
ment the standards designed to protect pro-
ject personnel and building occupants, and
the adequacy of controls;

(2) observe that contractual re-
quirements are being met by the abatement
contractor; and

(3) consult with contractors on
behalf of their clients on the selection and
use of appropriate personal protective
equipment related to the asbestos abatement
activities.

(b) Fee. The fee for an initial ap-
plication or for an annual renewal of the
license for an asbestos project manager
shall be $150.

(c) Applications and renewals. Ap-
plications shall by submitted as required by
§295.38 of this title (relating to Licensing
and Registrations: Applications and Renew-
als). Out-of-state applicants must comply

with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants).

(d) Qualifications. To qualify for a
license, an applicant must demonstrate, in a
manner acceptable to the department, that
he/she has;

(1) a high school diploma or a
GED certificate;

(2) a certificate of training indi-
cating successful completion within the past
12 months of the approved course for abate-
ment contractors and project supervisors or
the annual refresher training as described in
§295.64 of this title (relating to Training:
Required Asbestos Training Courses);

(3) furnish a physician’s state-
ment of the required physical examination
done within the past year as described in
§295.42(e)(2) of this title (relating to Regis-
tration: Asbestos Abatement Workers);

4 a copy of the wallet-size
photo-identification card from the training
course as required from all trainers in Texas
in accordance with §295.65(f)(2) of this
title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas asbestos rules, as required;
and

(5) a one inch by one inch pho-
tograph of the face.

(e) Responsibilities. Those respon-
sibilities and duties that shall be assumed by
the asbestos project manager include obser-
vance and monitoring of compliance with:

(1) licensing standards of opera-
tion, as described in §295.58 of this title
(relating to Operations: General Require-
ments);

(2) standards of operation in-
cluding EPA and OSHA regulations
adopted by reference in §295.33 of this title
(relating to Adoption by Reference of Fede-
ral Standards);

(3) additional work practices, as
described in §295.60 of this title (relating to
Operations: Abatement Practices and Proce-
dures);

(4) standards covering mainte-
nance of records at both the department
central office and work site locations, as
described in §295. 62 of this title (relating
to Operations: Recordkeeping);

(5) standards and practices for
operations and maintenance activities, ac-
cording to §295.59 of this title (relating to
Operations: Operations and Maintenance (O
& M) Activities); and

(6) assisting department person-
nel in the discharge of their official duties
to conduct inspections and investigations, as
described in §295.68 of this title (relating to
Compliance: Inspections and Investiga-
tions).

§295.50. Licensure: Asbestos Inspector.

(a) Licensing. An individual must
be licensed as an asbestos inspector to con-
duct asbestos surveys in public buildings.
An asbestos inspector must be employed by
a licensed asbestos consultant agency or
licensed asbestos management planner if
he/she is to perform asbestos building sur-
veys for hire. The scope of duties include
the collection of bulk samples of suspected
asbestos-containing material (ACM); deter-
mining the location and condition of asbes-
tos in a public building; and documenting
survey results.

(b) Fee. The initial licensing fee or
the annual license renewal fee for an asbes-
tos inspector is $60.

(c) Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants) .

(d) Qualification. To qualify for a
license, an applicant must demonstrate, in a
manner acceptable to the department, that
he/she has:

(1) a high school diploma or
GED certificate;

(2) a certificate of training indi-
cating successful completion of approved
three day training course for asbestos in-
spectors or the annual refresher training as
described in §295.64 of the title (relating to
Training: Required Asbestos Training
Courses);

(3) a physician’s statement of
the required physical examination done
within the past year as described in
§295.42(e)(2) of this title (relating to Regis-
tration: Asbestos Abatement Workers);

(4) professional ligbility insur-
ance for errors and omissions in the amount
of at least $100,000 when doing asbestos
inspection work for hire, or be covered
under his employers policy as required by
§295.40 of this title (relating to Licensing
and Registration: Insurance Requirements);

(5) work experience. Applicants ___

for licensing as asbestos inspectors are re-
quired to submit documentation of prior‘

work experience with their application ~

forms, as follows.
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(A) Verifiable written docu-
mentation must be submitted as follows:

(i) completion of at least
five asbestos surveys; or

(ii) current employment
with and doing work under the supervision
of a licensed management planner or asbes-
tos consultant.

(B) The burden of proof for
all points of the qualifying experience is on
the individual applicant. Applicants for as-
bestos inspector licenses must furnish con-
tacts or sources that can fully verify the
documented experience. Descriptions of
surveys are not acceptable if the personal
involvement of the applicant cannot be de-
termined by the reviewer. If, in the opinion
of the reviewing staff members, applicant
experience cannot be properly and suffi-
ciently verified, such experience must be
rejected;

(6) a copy of the wallet-size
photo-identification card from the training
course as required from all trainers in Texas
in accordance with §295.65(f)(2) of this
title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas asbestos rules, as required;
and

(7) aone inch by one inch pho-
tograph of the face.

(e) Responsibilities. The asbestos
inspector shall:

(1) comply with standards of
operation, as described in §295.58 of this
title (relating to Operations: General Re-
quirements);

(2) comply with guidelines for
sampling schemes as presented in training
course materials, or as required by consult-
ant or management planner; and

(3) cooperate with department
personnel in the discharge of their official
duties to conduct inspections and investiga-
tions, as described in §295.68 of this title
(relating to Compliance: Inspections and In-
vestigations).

(f) Signature. All asbestos building
surveys or inspections must be signed by
the licensed inspectors performing the in-
spections or the consultant.

§295.51. Licensure: Asbestos Management
Planner.

(a) Licensing. A person must be
licensed under these sections to develop an

Iy

asbestos management plan, which shall in-
clude a written schedule and procedures to
protect occupants from asbestos health haz-
ards in a public building.

(b) Scope. In addition to the devel-
opment of management plans, & licensed
management planner may be licensed to
provide surveys and assess the condition of
asbestos containing material (ACM), as pro-
vided in §295.50 of this title (relating to
Licensure: Asbestos Inspectors.

(c) Fee, The initial licensing fee
and the annual license renewal fee for an
asbestos management planner is $120.

(d) Applications and renewals. Ap-
plications and renewals shall be submitted
as required by §295.38 of this title (relating
to Licensing and Registration: Applications
and Renewals). Out-of-state applicants must
comply with §295.39 of this title (relating
to Licensing and Registration: Out-of-State
Applicants).

(e) Qualification. To qualify for a
license as an asbestos management planner,
an applicant must demonstrate in a manner
acceptable to the department that hefshe
meets the following applicable qualifica-
tions.

(1) The applicant must:

(A) have completed an Envi-
ronmental Protection Agency (EPA) or
state-approved inspector training courses to-
gether with the additional management
planner course of instruction within the past
12 months, or has remained certified by
completing annual refresher training for
management planners and inspectors, as
specified in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses);

(B) have an associates de-
gree or 60 credit hours from a college or
university; or

(C) currently be performing
management plans and pass a competency
test to be administered by the department;

(D) provide a copy of the
wallet-size photo-identification card from
the training course as required from all
trainers in Texas in accordance with
§295.65(f)(2) of this title (relating to Train-
ing: Approval of Training Courses). If train-
ing course was taken in Texas before
January 1, 1993, a copy of a valid photo-
identification card will be acceptable. Per-
sons submitting out-of-state training certifi-
cates with their applications may obtain the
necessary photo-identification when attend-
ing the mandatory course on Texas asbestos
rules, as required, in accordance with

§295.64(g) of this title (relating to Training:
Required Asbestos Training Courses);

(B) provide a one inch by
one inch photograph of the face; and

(F) fumish a physician’s
statement of the required physical examina-
tion done within the past year as described
in §294.42(e)(2) of this title (relating to
Registration: Asbestos Abatement Work-
ers).

(2) An applicant organization
shall designate a corporate officer, general
partner, or proprietor, according on the kind
of organization, for the purpose of comply-
ing with the training and education require-
ments in paragraph (1) of this subsection.

(f) Responsibilities. The asbestos
management planner shall be responsible
for:

(1) the interpretation of the field
notes and report of an asbestos building
survey;

(2) the production of drawings
which show the locations of asbestos mate-
rials, together with notes as to the extent
and the condition of this ACM;

(3) writing an asbestos report
which includes information from paragraph
(2) of this subsection together with a pro-
posed schedule of actions to be taken from
the control of asbestos in the subject build-
ing; and

(4) advising clients about op-
tions for operations and maintenance or as-
bestos abatement;

(g) Signature. All asbestos manage-
ment plans must be signed by the licensed
asbestos management planner preparing the
plan or the consultant.

§205.52. Licensure: Air Monitoring Techni-
cian.

(a) Licensing. An air monitoring
technician must be licensed to perform air
monitoring services for an asbestos abate-
ment project or related activity in a public
building. An air monitoring technician may
obtain baseline, area, personal, and clear-
ance samples. For purposes of asbestos
abatement, a licensed air monitoring techni-
cian shall be an employee of an asbestos
laboratory or asbestos consultant.

(b) Authority of air monitoring
technicians. Air monitoring technicians may
obtain baseline, area, personal and clear-
ance samples, if qualified in accordnce with
subsection (e)(2) of this section, and may
perform the analysis of airborne fibers in
the field,
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(c) Fee. The fee for an initial appli-
cation or for an the license for an air moni-
toring technician shall be $50.

(d) Applications and renewals, Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registration: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Out-of-State Ap-
plicants).

(e) Qualifications. To qualify for
an air monitoring technician license or for
an upgraded license to perform analysis of
airborne fibers in the field, an applicant
shall submit the following.

(1) For a basic license the fol-
lowing must be submitted:

(A) a high school diploma or
GED certificate;

(B) a certificate of training
indicating successful completion within the
past 12 months of the approved training
course for air monitoring technicians or the
current annual refresher training as de-
scribed in §295.64 of this title (relating to
Training: Required Asbestos Training
Courses);

(C) a physician’s statement
of the required physical examination done
within the past year as described in
§295.42(e)(2) of this title (relating to Regis-
tration; Asbestos Abatement Workers);

(D) a copy of the wallet-size
photo-identification card from the training
course as required from all trainers in Texas
in accordance with §295.65(f)(2) of this
title (relating to Training: Approval of
Training Courses). If training course was
taken in Texas before January 1, 1993, a
copy of a valid photo-identification card
will be acceptable. Persons submitting out-
of-state training certificates with their appli-
cations may obtain the necessary photo-
identification when attending the mandatory
course on Texas asbestos rules, as required,
in accordance with §295.64(g) of this title
(relating to Training: Required Asbestos
Training Courses); and

(E) a one inch by one inch
photograph of the face.

(2) In addition to the require-
ments in paragraph (1) of this subsection for
the basic license, an air monitoring techni-
cian wishing to obtain an upgraded license
to perform analysis of airborne fibers in the
field, must also submit evidence of success-
ful completion of the NIOSH Number 582
training course, or equivalent, titled "Analy-

sis of Asbestos Dust" (7400 method), and
current accreditation by the Asbestos Ana-
lyst Registry (AAR) or must comply with
§295.54(e)(3) of this title (relating to Licen-
sure; Asbestos Laboratory) if employed by
a licensed asbestos laboratory.

(f) Responsibilities. The air moni-
toring technician shall:
(1) collect air samples as speci-
fied by appropriate sampling procedures;

(2) collect air samples in the
number, location, and frequency necessary
to adequately reflect airborne levels of fi-
bers in compliance with these regulations;

(3) use appropriate sampling
techniques during area clearance sampling;
and

(4) conduct air monitoring du-
ties in an impartial, unbiased manner, and
report monitoring results accurately.

(g) Limitations. An air monitoring
technician may perform the analysis of air-
borne fibers in the field only if he/she has
obtained an upgraded license in accordance
with subsection (e)(2) of this section and is
also employed by a licensed asbestos labo-
ratory or asbestos consultant.

§295.54. Licensure: Asbestos Laboratory.

(a) Licensing requirement. A per-
son must be licensed in compliance with the
provisions of this section to provide analy-
sis of samples collected in public buildings
for bulk asbestos or for final clearance of
asbestos abatement projects.

(b) Fee. The fee for an initial ap-
plication or for an annual renewal of the
license for an asbestos laboratory shall be
$200.

(c) Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registrations: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Qut-of-state Ap-
plicants).

(d) Laboratory accreditation. To be
eligible for licensure, applicants must sub-
mit evidences of accreditation, as follows:

(1) accreditation by the National
Voluntary Laboratory Accreditation Pro-
gram (NVLAP) for bulk analysis by
polarized-light microscopy and/or analysis
of airborne asbestos by transmission elec-
tron microscopy, (both required for
AHERA) and enrollment in the NIOSH
Proficiency Analytical Testing (PAT) pro-
gram; or

(2) accreditation as an Indus-
trial Hygiene Laboratory by the American
industrial hygiene association, which in-
cludes the PAT program; or

(3) accreditation by the Profi-
ciency Analytical Testing (PAT) Program,

which include quarterly sample tests for
airborne fibers or bulk materials; or

(4) accreditation by Asbestos
Analysts Registry (AAR) listing, which in-
clude quarterly sample tests (PAT) for air-
borne fiber counting,

(e) Limitations. Limits which are
placed on the type of services that an asbes-
tos laboratory can perform are as follows.

(I) A laboratory may analyze
bulk samples only if so accredited by
NVLAP.

(2) A laboratory may analyze
clearance samples by transmission electron
microscopy (TEM) only if accredited by
NVLAP,

(3) A laboratory enrolled in the
NIOSH or AIHA PAT program may per-
form phase-contrast microscopy analysis
under controlled laboratory conditions or
under field conditions, if quality-control
analysis is performed on at least 10% of the
samples analyzed in the field. All phase-
contrast analysis shall be performed by an
analyst who has received NIOSH 582 train-
ing. The laboratory must maintain individ-
ual records for each analyst to document the
individual analyst’s coefficient of variation,

(f) Qualifications. Applicants for Li-
censing as an asbestos laboratory shall sub-
mit as applicable:

(1) evidence of laboratory ac-
creditation in accordance with subsection
(d) of this section;

(2) if the applicant is a Texas
corporation, a certificate of good standing,
issued by the State Comptroller’s office;

(3) if the applicant is situated
outside the State of Texas, a certificate of
authority issued by the Secretary of State,
authorizing the corporation to do business
in the state; . )

(4) evidence of professional lia-
bility insurance for errors and omissions in
the amount of at least $1 million when
doing work for hire as required by §295.40
of this title (relating to Licensing and Regis-
tration: Insurance Requirements).

(5) evidence of workers com-
pensation insurance issued by a company
authorized and licensed to issue workers
compensation insurance in this state and
written in this state on the Texas form, or
evidence of self-insurance if workers com-
pensation is required by the specifications
or owner.

§295.55. Licensure: Asbestos Training Pro-
vider.

(a) Licensing requirement. A per-
son must be licensed as an asbestos training
provider in accordance with these sections
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to offer and to conduct asbestos training for
fulfillment of specific training requirements
that are prerequisie to licensing or registra-
tion by the Texas Department of Health
(department).

(b) FPee. The fee for an initial appli-
cation or for annual renewal of the asbestos
training provider license shall be $500.

(c) Applications and renewals, Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registrations: Applications and Renew-
als). Out-of-state applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Qut-of-State Ap-
plicants) .

(d) Qualification. Documentation
required of applicants for licensing as as-
bestos training providers is as follows.

| (1) Organization. There shall be
a clear written description of the organiza-
tion, including the address of its central
office and the names and addresses of its
principals, and a statement of intent con-
cerning the courses and services to be of-
fered. If the organization is affiliated with
or the subsidiary of another, a complete
description of this arrangement is also re-
quired. The organization shall designate a
staff member as director in charge of asbes-
tos training, '

(2) Equipment. There shall be a
description of the items of instructional
equipment and accessories available for the
conduct of courses. The provider shall fur-
nish adequate equipment in good working
order for each training session.

(3) Records. Records shall be
maintained, that include: a record of each
asbestos course that is conducted, which
shall include dates, location, instructors,
trainees, etc., for a period of five years.

(4) Advertising. Printed bulle-
tins, brochures, or other promotional litera-
ture must specify course prerequisites for
admission, the content of the course, and
requirements for successful completion.

(5) Refund and cancellation pol-
icy. Bach training provider must have a
written policy concerning refunds and can-
cellations in both Spanish and English that
is made available to applicants prior to ac-
ceptance of fees for enrollment, and shall
include the procedure for notification by the
trainee desiring to cancel.

(6) Information requirements.
The training provider shall discuss and in-
form each prospective trainee of the re-
quirements for the type of license being
sought, and of necessary qualifications
he/she must have, as follows.

(A) Individuals not eligible
for employment in the United States will
not be licensed.

(B) Eligibility for refresher
training courses is dependent on the effec-
tive date of the initial training.

(C) Certain asbestos training
courses require the successful completion of
other training courses as a condition for
admission.

(7) Maximum trainee-instructor
ratio. The maximum number of trainees in a
lecture session shall be 40. Hands-on train-
ing groups shall have no more than 15
trainees and must be so arranged that each
trainee is given individual attention.

(8) Attendance and course com-
pletion standards. Attendance and course
completion standards are as follows.

(A) Attendance records in
asbestos training courses shall be taken at
the beginning of each four-hour segment of
course instruction. Control of exits and en-
trances shall be maintained. A master atten-
dance record shall be maintained for each
session,

(B) A trainee is not eligible
to complete a given course if more than
10% of the session has been missed, and the
qualifying exam shall not be offered in such
instances. The records of that session shall
be marked to this effect.

(C) A training provider must
certify each examination taken by a trainee
as to whether a minimum score of 70%
correctly answered questions was achieved.
The training provider shall have a written
policy concerning re-examinations which
shall apply to all such cases of failure of the
initial examination. Failure of the re-
examination means that the course will have
to be repeated.

(e) Conditions of issuance. The fol-
lowing conditions and agreements shall ap-
ply to issuance of licenses under this
section.

(1) There shall be an agreement
to send at least one course instructor to any
meeting sponsored by the department for
the purpose of ensuring quality training
courses in asbestos abatement and related
topics. There will be no more than two such
meetings per year.

(2) The department shall be fur-
nished a copy of all scheduled courses and
shall be advised at least 24 hours in advance
of any scheduled course cancellations.

(3) There shall be a description
and an example of numbered certificates
issued to students who attend the course and
pass the examijnation. The certificate must

be in conformance with 40 CFR, Part 763,
Subpart E, Appendix C, and must show the
social security number of the individual cer-
tified. A uniquely numbered certificate may
also be used, providing the social security
number is shown.

(4) Trainers may present other
courses or seminars relevant to asbestos
activities including, but not limited to,
courses on respirator training and compli-
ance, airborne sample analysis (NIOSH 582
or equivalent), sample analysis by polarized
light microscopy, construction safety (29
CFR, Part 1926), hazard communications
(Texas or OSHA), hazardous materials re-
sponsé worker (29 CFR, §1910.120), local
education agency-asbestos coordinator, two
hour and 16 hour AHERA Awareness
Course, or advanced hands-on for worker
and supervisor, or floor tile removal. Such
courses will not be accredited by the depart-
ment. Any federal accreditation require-
ments will be complied with by the
provider. Such courses and seminars may
not be used for refresher training credit.

(f) Course instructors. The training
provider shall submit a resume of each in-
structor that will participate in the conduct
of any asbestos training course to be ap-
proved by the department. The training pro-
vider will notify the department of additions
and deletions to their instructor roster
within 15 days of actual occurrence.

(g) Instructor qualifications. Train-
ing instructors shall be qualified in any one
of the categories in paragraphs (1) -(5) of
this subsection. Training qualifications must
be fully documented, and verifiable by the
department. The categories include:

(1) at least two years of actual
hands-on experience in: asbestos-related ac-
tivities (abatement or consulting) with train-
ing accreditation from Environmental
Protection Agency (EPA) asbestos courses,
and a high school diploma and completion
of one or more teacher education courses in
vocational or industrial teaching;

(2) acollege degree in natural or
physical sciences or a related field, with one
year’s hands-on experience in asbestos re-
lated activities (abatement or consulting),
and current accreditation in at least one
EPA asbestos course;

(3) at least three years teaching
experience in Hazmat or HazWoper or EPA
approved asbestos courses, and completion
of one or more teacher education courses in
vocational or industrial teaching from an
accredited junior college or university;

(4) qualification on an individ-
ual basis of professional persons for the
purpose of teaching their specialty, such as
law, medicine, insurance, etc.; or

(5) a vocational teacher with
certificaion from the Texas Education
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Agency with one year’s hands-on experi-
ence in asbestos related activities (abate-
ment or consulting and cumrent
accreditation in at least one EPA asbestos
course,

(h) Professional references. Each
instructor application submitted shall be ac-
companied by professional references attest-
ing to teaching experience and qualification,

(i) Complete applications. The de-
partment shall not accept any instructor ap-
plication until it is complete. The
department shall reject any such application
that does not contain sufficient references to
be fully verifiable.

() Responsibilities. The asbestos
training provider shall be responsible for:

(1) complying with standards of
operation, as described in §295.58 of this
title (relating to Operations: General Re-
quirements);

(2) presenting to students all
course material as outlined in syllabus and
as represented to the department for ap-
proval;

(3) providing environment,
training, ‘and testing of sufficient quality
that student retains required elements of
course; and

(4) cooperating with department
personnel in the discharge of their official
duties to conduct inspections and investiga-
tions, as described in §295.68 of this title
(relating to Compliance: Inspections and In-
vestigations).

§295.56. Licensure: Asbestos Transporters.

(a) Licensing. A person must be li-
censed as an asbestos transporter in compli-
ance with these sections to engage in the
transport of asbestos in the State of Texas.

(b) Fee. The fee for an initial appli-
cation or for an annual renewal of the li-
cense for an asbestos transporter shall be
$200.

(c) Applications and renewals. Ap-
plications shall be submitted as required by
§295.38 of this title (relating to Licensing
and Registrations: Applications and Renew-
ais). Out-of-dtate applicants must comply
with §295.39 of this title (relating to Li-
censing and Registration: Qut-of-State Ap-
plicants).

(d) Qualifications. To qualify for a
license, an applicant must demonstrate, in a
manner acceptable to the department, that
he/she meets the gpplicable qualifications.
The applicant must submit with the applica-
tion:

(1) if the applicant is a Texas
corporation, a certificate of good standing,
issued by the State Comptroller’s office
must be submitted with the application for
licensure;

(2) if the applicant is situated
outside the State of Texas, a certificate of
authority issued by the Secretary of State
authorizing the corporation to do business
in the state, must be submitted with the
application for licensure;

(3) liability insurance in the
amount of $! million as required by
§295.40 of this title (relating to Licensing
and Registration: Insurance Requirements),
when transporting asbestos containing mate-
rial (ACM) for hire;

(4) acopy of his/her emergency
response plan in accordance with 29 CFR
1910.120(g)(1); and

(5) evidence of workers com-
pensation insurance issued by a company
authorized and licensed to issue workers
compensation insurance in this state and
written in this state on the Texas form, or
evidence of self-insurance if workers’ com-
pensation is required by the specifications
or owner.

(e) Responsibilities. An asbestos
transporter shall:

(1) comply with federal regula-
tions in 40 CFR, Part 61 titled "National
Emissions Standards for Hazardous Air Pol-
lutants (NESHAP)", specifically the provi-
sions concerning asbestos transport, and 40
CFR, Part 763, Subpart E, Appendix D,
titled "Transport and Disposal of Asbestos
waste";

(2) register all employees who
will be handling, loading, and unloading
asbestos, as asbestos workers in accordance
with §295.42 of this title (relating to Regis-
tration: Asbestos Abatement Workers);

(3) train and supply employees
who will handle asbestos with personal pro-
tective equipment and training for its use,
and supervise their compliance;

(4) establish and maintain re-
cords of transporting asbestos to disposal
sites, and report annually to the department
on the quantity transported to each disposal
site destination;

(5) comply with department
personnel in the discharge of their official
duties to conduct inspections and investiga-
tions, as set forth in §295.68 of this title
(relating to Compliance: Inspections and In-
vestigations); and

(6) train employees in compli-
ance with OSHA regulations in 29 CFR,
§1910. 120(a)(v), in anticipation of possible
spills of asbestos.

§295.55. Operations: General Require-
ments.

(8) Responsibility. It is the respon-
sibility of owners of public buildings or

their designated agents to engage persons
licensed under the provisions of these sec-
tions to perform any asbestos-related activ-
ity.

(b)  Supervision.

(1) Every asbestos abatement
project undertaken by a licensed contractor
in a public building shall be supervised by
at least one licensed asbestos abatement
supervisor.

(2) Abatement supervisors shall
remain on the job site and in immediate
contact with those under their supervision
during all periods of asbestos abatement
activity.

(3) During any period of actual
abatement of asbestos, an abatement super-
visor shall be stationed within the contain-
ment area at least 25% of the time for the
purpose of supervising the progress of the
abatement work.

(4)  Every small-scale, short-
duration maintenance or repair activity that
involves  asbestos-containing  material
(ACM) in a public building, shall be super-
vised by at least one restricted-license oper-
ations and maintenance (O&M) supervisor.
Restricted-activity Supervisors shall be at
the job site during all periods of asbestos
disturbance activity.

(5) Abatement contractors or
building management licensees may also
employ licensed abatement supervisors to
supervise small-scale, short-duration opera-
tions and maintenance activities.

(6) Supervisors with either re-
stricted or unrestricted licenses may be em-
ployed as asbestos abatement workers.

(7)  All licensed supervisors are
responsible for respirator fit testing, per-
sonal protection, security, and control of
access at the job site. ‘

(8  Supervisors licensed under
these sections shall require that operations
at the asbestos job site cease whenever haz-
ardous or unlawful situations are detected,
so as to effect a remedy.

(c) Employees. Each employee or
agent of any licensee who must intention-
ally disturb, handle, or otherwise work with
ACM, or who shall engage in an asbestos
abatement project, asbestos O&M activities
or other asbestos-related activity shell have
an annual physical examination, respirator
fit-test, be properly equipped and trained,
and be licensed or registered in accordance
with these sections,

(d) Records. Each licensee shall
keep a complete record of each asbestos
related activity or operation in public build-
ings to the extent of his or her participation.
Such records shall be kept for 50 years.
Each licensee shall also keep a copy of all

¢ Adopted Sections

October 6, 1992 17 TexReg 6923



violations issued against him by the Envi-
ronmental Protection Agency (EPA), Occu-
pational Safety and Health Administration
of the United States Department of Labor
(OSHA), or a state .agency. All required
records shall be made available, upon re-
quest, for inspection and review by the de-
partment. See §295.62 of this title (relating
to Operations: Recordkeeping) for specific
requirements.

{e) Compliance inspections. Each
licensee shall assist and cooperate with all
properly-identified representatives of the
department in the conduct of asbestos in-
spections, surveys, or monitoring proce-
dures at all reasonable or necessary times,
with or without prior notice. Such inspec-
tions may be made at proposed, actual, or
former sites of asbestos-related activities, or
of the premises, records, equipmeni and
personnel of licensees or applicants, or of
those who have held active licenses previ-
ously.

(f) Respirator program. Eachi em-
ployer licensee shall be responsible for es-
tablishing and maintaining a written
respiratory protection program, as required
by OSHA regulations in 29 Code of Federal
Regulations,' §1910.134, as amended.

() Individual respirator fit. The li-
censee must maintain in safe working con-
dition a sufficient number of respirators of
the types and styles approved by National
Institute of Occupational Safety anc Health
to meet all anticipated requirements of his
employees; and any employee whose facial
characteristics, hair, mustache, or beard pre-
clude a tight fit of a negative-pressure respi-
rator shall not be allowed to enter the
containment area of an asbestos operation
using this type of respirator.

(h) Sampling for asbestos. Any lLi-
censee may obtain a bulk or wipe sample to
determine or confirm the presence of asbes-
tos prior to the beginning of an asbestos-
related activity or before performing O & M
activities wherever suspect material is en-
countered. (A survey by a licensed asbestos
inspector is required for actual abatement.)

§295.59. Operations: Operations and Main-
tenance (0 & M) Requirements

(a) Restrictions. O&M activities in-
volving  asbestos-containing  materials
(ACM) are restricted to small-scale, short-
duration  activities, = according to
§295.33(2)(5) and (a)(7) of this title (relat-
ing to Adoption by Reference of Federal
Standards). Asbestos O&M licensees shall
not engage in any activity for which the
primary purpose is asbestos abatement.

(b) Work practices. Work practices
shall include the following requirements.

(1) Employers shall be responsi-
ble for furnishing and requiring the use of

respirators, protective clothing, high-
efficiency particulate air filter (HEPA) vac-
uum machines, glove bags, and other neces-
sary equipment for ail who perform O & M
activities,

(2)  All persons not performing
work shall be excluded from the work ar-
eas.

(3) Physical barners shall be
used where necessary to limit access to the
work area.

(4) Airtight barriers, as de-
scribed in §295.60 of this title (relating to
Operations: Abatement Practices and Proce-
dures), shall be constructed for containment
of asbestos fibers, or a glovebag technique
may be used for removal or repair of ACM
on pipes or ducts.

(5) Asbestos material must be
wetted with amended water and remain wet
throughout the work operation.

(6) Asbestos exposed as a result
of spot repairs shall be suitably enclosed or
encapsulated.

(7) HEPA vacuuming or wet
cleaning shall be used to decontaminate
work areas and equipment until there is no
visible debris.

(8) Asbestos shall be bagged
and placed in containers, and disposed of in
accordance with requirements to be found
in §295.60 of this title.

§295.60. Operations: Abatement Practices
and Procedures.

(a) General provisions. The fol-
lowing general work practices are minimum
requirements for protection of public health,
and do not constitute complete or sufficient
specifications for an asbestos abatement
project. More detailed requirements in plans
and specifications for a particular abatement
project, or requirements that address the
unusual or unique circumstances of a pro-
ject, may take precedence over the provi-
sions of this section.

(1) Federal work practices for
asbestos abatement are referenced in 40
CFR §61.145 Environmental Protection
Agency (EPA) titled "Standard for Demoli-
tion and Renovation”, as amended.

(2) An asbestos abatement pro-
ject designer who is licensed under §295.47
of this title (relating to Licensure; Individ-
ual Asbestos Consultant) may specify work
practices that vary from the provisions of
this section as long as the work practices
specified are at least as protective of public
health, and are described in the project noti-
fication submitted to the Texas Department
of Health.,

(3) If asbestos-containing mate-
rial (ACM) is to be removed or encapsu-
lated, it must be within a regulated area.

(b) Critical barriers. Regulated ar-
eas within which asbestos abatement is to
be conducted shall be separated from adja-
cent areas by barriers attached securely in
place. All openings between isolated con-
tainment areas and adjacent areas, including
but not limited to windows, doorways, ele-
vator openings, corridor entrances, ventila-
tion openings, dreins, ducts, grills, grates,
diffusers and skylights, shall be sealed. All
penetrations that could permit air infiltration
or air leaks through the plastic sheeting
shall be sealed, with exceptions of the
make-up air provisions and the means of
entry and exit.

(c) Movable objects. All movable
objects shall be removed from the work
area. Cleaning of contaminated items shall
be performed if the items are to be salvaged
or reused. Otherwise, they shall be properly
disposed of as asbestos waste. All non-
movable objects that remain in the work
area shall be covered with a minimum of
four-mil sheeting, secured in place.

(d) Floor and wall preparation.
Floor sheeting shall completely cover all
floor surfaces and consist of a minimum of
two layers of sheeting of at least six-mil.
thickness, or equivalent. Floor sheetings
shall extend up sidewalls at least 12 inches
and be sized to minimize seams, No seams
shall be located at wall-to-floor joints. Seal-
ing of all floor penetrations against water
leakage is mandatory. Wall sheeting shall
completely cover all wall surfaces and con-
sist of a minimum of one layer of four-mil
sheeting, or equivalent. It shall be installed
so as to minimize joints and shall extend
beyond wallffloor joints at least 12 inches.
No seams shall be located at wall-to-wall
joints.

() Decontamination system. A
worker decontamination enclosure system
consisting of a clean room, shower room,
and equipment room, each separated from
the other and from the work area by
airlocks accessible through doorways. Ex-
cept for the doorways and the make-up air
provisions for the enclosure, the worker de-
contamination system shall be sealed
against leakage of air. All personnel must
exit the containment area through the
shower before entering the clean room. No
asbestos-contaminated individuals or items
shall enter the clean room.

(f) Heating, ventilation and air con-
ditioning system equipment (HVAC). All
HVAC equipment in or passing through the
work area shall be shut down, and preventa-
tive measures taken to prevent accidental
start-ups. All intake and exhaust openings
and any seams in system components shall
be sealed with at least six-mil sheeting
and/or tape. All old filters shall be disposed
of as asbestos waste.
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(g) Waming signs, Danger signs in
accordance with 29 CFR, §1926.58, shall be
displayed, in both the Spanish and English
languages, at all entrances to regulated ar-
eas, and on the outside of critical barriers.

(h) High-efficiency particulate air
(HEPA) cleaning, Except where not feasi-
ble, cleaning procedures shall use wet meth-
ods and HEPA vacuuming, and visual
inspections shall be performed in accord-
ance with American Society for Testing
Materials (ASTM) Standard E-1368, "Stan-
dard Practice for Visual Inspection of As-
bestos Abatement Projects”, available from
the American Society for Testing Materials,
1916 Race Street Philadelphia, PA 19103.

(i) Containment-area  ventilation.
Units with HEPA filtration, and in suffi-
cient number to provide a negative pressure
of at least of 0.02 inches of water column
differential between the containment and
outside and a minimum of four containment
air changes per hour, shall be operated con-
tinvously for the duration of the project.
The duration of the asbestos abatement pro-

ject for the purpose of this requirement shall *

be considered from the time a regulated
area is established through the time accept-
able final clean air-monitoring results are
obtained. These -units shall exhaust filtered
air to the outside of the building wherever
technically feasible.

() Requirements for removal. The
requirements for removing ACM are that:

(1) all ACM shall be thoroughly
wetted prior to removal or other handling;

2) asbestos covered compo-
nents that are going to be removed from the
building may either be stripped in place and
cleaned (and pass a visual inspection), or
the ACM may be thoroughly wetted and the
entire component wrapped in two layers of
six-mil plastic, labeled and sealed, provid-
ing that:

(A) components such as sec-
tions of metal lath that cannot be safely
lowered to the floor shall be stripped in
place;

(B) any component that can-
not be lowered or handled without present-
ing an excessive fiber release or safety
hazard shall be stripped in place;

(C) sharp edges of compo-
neats shall be protected to preclude tearing
the plastic wrapping and causing injury; and

(3) ACM shall be removed in
small sections and containerized while wet.
At no time shall material be allowed to
accumulate on the floor or become dry.
Structural components and piping shall be
thoroughly wetted prior to wrapping in
plastic sheeting for disposal. '

(k) Requirements for the encapsula-
tion of ACM.

(1) Prior to encapsulation, loose
and hanging ACM shall be removed.

(2) Filler material applied to
gaps in existing material must contain no
asbestos, shall adhere well to the substrate
and shall provide an adequate base for the
encapsulating agent.

(3)  Encapsulant shall be applied
using only airless spray equipment with the
nozzle pressure and tip size set according to
the manufacturer's recommendations.

(4) Encapsulated materials shall
be specifically designated by signs, labels,
color coding or some other mechanism to
warn individuals who may in the future be
required to disturb the material.

(D Requirements for the enclosure
of ACM.

(1) Acceptable enclosure shall
be airtight and of permanent construction,
so that the area behind them is inaccessible.

(2) All areas of ACM shall be
wetted if they are to be disturbed during the
installation of hangers, brackets, or other
portions of the enclosure.

(3) Prior to enclosure, loose and
hanging ACM shall be removed.

(4) Filler material applied to
gaps in existing materials shall contain no
asbestos, and shall adhere well to the sub-
strate.

(5) Enclosures for ACM shall be
specifically designated by signs, labels,
color coding or some other mechanism to
warn individuals who may in the future be
required to disturb the material.

(m) Safety requirements. The fol-
lowing safety requirements shall be in effect
for an abatement project:

(1) Fire safety. At least one fire
extinguisher with a minimum National Fire
Protection Association rating of 10BC (dry
chemical) shall be placed within each abate-
ment project containment for every 1,000
square feet, or fraction, of containment area,

(2) Electrical safety. Ground-
fault circuit interrupter (GECI) units shall
be installed on all electrical circuits used
within the regulated and containment areas.

$295.61. Operations: Notifications.

() General provision, The Texas
Department of Health (department) must be
notified of the intent to perform any asbes-
tos abatement, demolition, or operations
and maintenance (O & M) activity affecting
asbestos containing materials (ACM) in
public buildings. Notification shall be made
prior to commencement of the activity and

shall be submitted on the form specified by
the department. This notification is in addi-
tion to any required by Environmeatal Pro-
tecion Agency (EPA) (NESHAP),
Occupational Safety and Health Administra-
tion of the United States Department of
Labor (OSHA), or the Texas Air Control
Board.

(b) Responsibility. It is the respon-
sibility of the building owner to notify the
department under this section. This respon-
sibility may be delegated to a licensed
abatement contractor in writing.

(c) Timeliness of notification. Noti-
fications of asbestos activity must be hand
delivered, express mailed, or postmarked at
least 10 working days before the start of
such activity. (Federal regulations require
that original notifications are to be sent by
mail.) The start date is considered to be the
date when actual abatement or O & M
begins.

(d) Start-date change to later date.
When asbestos abatement, demolition, or O
& M will begin later than the date contained
in the notice, the licensee shall:

(1) notify the department (As-
bestos Programs Branch) of-the changed
start date by telephone (or FAX) as soon as
possible but prior to the original start date;
and

(2) provide the department with
& written notice of the new start date as
soon as possible before, but no later than
the original start date. Delivery of the up-
dated notice by the United States Postal
Service, commercial delivery service, hand
delivery, or telephone facsimile (FAX) is
acceptable.

(e) Start-date change to earlier date.
When asbestos abatement or O&M covered
by these sections will begin on a date earlier
than the date specified for the original start,
the licensee shall provide the department
with a written notice of the new start date at
least 10 working days beforehand.

(f) State and federal start-date re-
quirement. In no event shall actual abate-
ment, as covered by this section, begin on a
date other than the date contained in the
written notice of start date.

(g) Consolidated notifications of
small operations. Notifications involving a
series of small, separate asbestos O&M or
abatement operations (each less than 160
square feet or 260 linear feet or 35 cubic
feet in size) may be combined by listing and
attaching the information to a single notifi-
cation form, provided that any listing period
does not exceed 31 days in length. All
asbestos demolitions must be updated indi-
vidually, regardless of size.

(h) Provision for emergency. In the
event of emergency renovations made nec-
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essary by an unexpected or unplanned as-
bestos incident, notification will be made as
soon as practicable, but in no event later
than 24 hours after the occurrence of the
incident. Initial notification can be made by
telephone, followed by formal notification
on the department’s notification form.

§295.62. Operations: Recordkeeping.

(a) Record retention. Records and
documents required by this section shall be
retained for a period of 30 years from the
date of project completion unless otherwise
stated. Organizations or individuals ceasing
to do business, shall notify the Texas De-
partment of Health (department) in writing
within 30 days of such event. The depart-
ment, on receipt of such notification may
instruct that the records be surrendered and
may specify a repository for such records.
The organizations or individuals shall com-
ply with the department’s instructions
within 60 days.

(b) Training providers. Licensed
training providers shall establish and main-
tain attendance records pursuant to the re-
quirements of this section for a period of
five years, and shall make such records and
documents available to the department upon
request.

(c) Asbestos contractors.

(1) Central location. The follow-
ing records and documents shall be main-
tained by asbestos contractors at a central
location at the principal place of business
for a period of 30 years and shall be made
available to the department upon request:

(A) records and documents
required by 29 CFR §1910, and 29 CFR,
§1926.58, as amended;

(B) name, address, and as-
bestos certificate number of each employee,
past and present, including dates of employ-
ment, and description of each employee’s
involvement in each asbestos project while
employed by the contractor, including
name, address, location and duration of pro-
ject;

(C) copies of all regulatory
agency correspondence including letters,
notices, citations received and nouﬁcanons
made by the contractor;

(D) records and documents
required to be maintained under any other
applicable federal, state, or local law, regu-
lation or ordinance;

(E) receipts and documenta-
tion of disposal of asbestos waste showing
dates, locations and amounts of asbestos

waste disposed including the identification
of the source of the asbestos waste and the
transporter (company name or driver name,
if, an employee of the contractor);

(F) copies of laboratory re-
ports and sample analysis documenting
workplace and personal exposure levels, in-
cluding copies of consultant’s reports pro-
vided to the contractor regarding employee
or clearance level monitoring; and

(G) copies of all specifica-
tions of contracts awarded for asbestos
abatement projects.

(2) On site. Records and docu-
ments shall be maintained on-site at the
asbestos project location for the duration of
the project. Records and documents with
personal references shall be made available
to all persons employed at the site upon
request. All on-site records and documents
shall be made available to the department
upon request. The records and documents
covered by this paragraph include:

(A) a current copy of the
work practice requirements;

(B) a copy of the contract or
technical specifications governing the pro-
ject or if no contract, location and descrip-
tion of operations and description of
abatement procedures;

(C) a listing of all employ-
ees, by name, social security number, and
certificate number working on the project;

(D) a listing of each of the
contractors, sub-contractors and consultants
on the project;

(B) a daily sign-infout log
which identified persons by name and the
length of time each spent at the site;

(F) records of all on-site air
monitoring;

(G) a written respirator pro-
gram which conforms to requirements of 29
CFR, §1910.134(b), as amended;

() name and address of the
contractor or building owner-operator;

(D name and address of pro-
ject supervisor(s);

() description of personal
safety practices;

(K) name and address of
waste disposal site;

(L) dates of participation in
the operation; and

(M) a roster of registered as-
bestos workers employed.

(d) Analytical services. Licensed
providers of asbestos analytical services
shall maintain copies of all records and
documents required by these sections and
copies of all analyses performed, including
the sample identification number and ana-
Iytical results, and make such documents
available to the department for inspection
upon request.

(e} .Consultants. Licensed consult-
ants shall maintain client files pertaining to
inspection, sampling, assessment, clearance
level monitoring and copies of daily con-
struction logs pertaining to contractor work
practices and make such documents avail-
able to the department for inspection upon
request. Logs for completed projects shall
be maintained at the consultant’s principal
place of business. Logs for current projects
shall be kept at the asbestos project work
site until final cleanup has been certified.

(f) Asbestos O & M contractors (re-
stricted). O & M contractors licensed to
perform small-scale, short-duration opera-
tions and maintenance (O & M) activities
affecting asbestos shall maintain, at the
place of business, copies of all documents
which constitute the application of each O
& M restricted supervisor’s license and the
registration of each asbestos worker. All
such restricted operations performed shall
be recorded in chronological order and
made available for inspection as requested
by the department.

§295.64. Training: Required Asbestos
Training Courses.

(8) General provisions. Applicants
for licensing or renewal must submit evi-
dence of fulfillment of specific training re-
quirements acceptable to the Texas
Department of Health (department) under
these sections. Course content, hours of in-
struction, refresher training, etc., are subject
to change or modification,

(1) Training courses shall be
conducted by training providers licensed by
the department. Training within the con-
fines of this state by unlicensed providers
shall not be accepted by the department
after January 1, 1993

(2) Valid training courses per-
formed in other states, in the past 12
months, by Environmental Protection
Agency (EPA) approved training providers
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shall be accepted by the department pro-
vided that applicants have completed an
approved course in Texas asbestos law and
rules from a training provider licensed by
the department. This requirement is effec-
tive January 1, 1993.

(3) The one-year period of va-
lidity following the effective date of a re-
quired asbestos course may be extended by
completing the appropriate annual refresher
training. Failure to complete annual re-
fresher training within two years of the
most recent training shall require that the
original course be repeated.

(4)" A day of training shall con-
sist of eight hours of actual classroom in-
struction, hands-on practical training
sessions, and field trips in any suitable com-
bination, including break periods.

(5) Courses requiring hands-on
practical training must be presented in an
environment that permits the trainees indi-
vidually to have actual experience perform-
ing tasks associated with the appropriate
asbestos activity studied. Hands-on training
sessions shall maintain a student to instruc-
tor ratio of not more than 15 to one. Dem-
onstrations and audio-visuals shall not
substitute for required hands-on training.

(b) Asbestos consultant training.
Persons seeking to be licensed as an asbes-
tos consultant under these sections shall
complete the approved project design train-
ing course as described in this subsection
(see also the other training required for
consultants in §295.47(f)(3) of this title (re-
lating to Licensure: Individual Consultant)).
Successful completion of the course shall be
demonstrated by achieving a score of at
least 70% on the course examination. The
course shall adequately address:

(1) general information con-
cerning asbestos, including health effects
related to exposure;

(2) the role of the asbestos con-
sultant and other consultants;

(3) regulatory, insurance, and le-
gal aspects; .

(4) personal hygiene and pro-
tective equipment;

(5) work practices and proce-
dures;

(6) abatement project design, in-
cluding control of airborne fibers, abate-
ment options and evaluation, asbestos
activity in occupied buildings, safety, and
the preparation of drawings and specifica-
tions;

(7) asbestos sampling: descrip-
tion and demonstration of bulk material and
air sampling methods and analysis;

(8) sampling for airborne fibers:
equipment, calibration, and usage;

(9) compliance sampling: area,
pe;sonal, clearance, and background sam-
pling;

(10)  recordkeeping and report-
ing: calculations, chain of custody, reports
and preparation of records;

(11) hands-on training: includ-
ing a demonstration and explanation of the
procedures of a complete abatément project,
respirator fit-testing and maintenance, and
sampling calibration and calculations; and

(12) course review and manual.
(c) Contractor/supervisor training,

(1) Persons seeking to be li-
censed as an asbestos abatement contractor,
asbestos abatement supervisor, project man-
ager, asbestos competent person (under Oc-
cupational Health and Safety
Administration requirements), or operations
and maintenance (0 & M) (restricted) su-
pervisor, shall successfully complete this
approved contractor/supervisor  training
course as described in this subsection, The
course may be substituted for the asbestos
abatement worker course; this substitution
also applies to annual refresher training.

(2) This training shall include
lectures, demonstrations, audio-visuals and
hands-on training, including individual res-
pirator fit testing, course review, and a writ-
ten examination of 100 multiple-choice
questions. Each trainee must score at least
70% or better on this exam to successfully
complete the course. The course shall ade-
quately address:

(A) physical characteristics
of asbestos and asbestos containing material
(ACM);

(B) potential health effects
related to asbestos exposure;

(C) employee personal pro-
tective equipment;

(D) state-of-the-art work

practices;
(E) personal hygiene;
(F) additional safety hazards;
(G) medical monitoring;
(H) air monitoring;

(D) relevant federal, state, and
local regulatory requirements;

() establishment of respira-
tory protection programs and medical sur-
veillance programs;

(K) hands-on training, in-
cluding work area preparation, decontami-
nation chamber construction, cleaning and
disposal, and respirator fit testing and main-
tenance;

(L) insurance and liability is-
sues;

(M)  recordkeeping for as-
bestos abatement projects;

(N) supervisory techniques
for asbestos abatement activities;

(O) contract specifications;

(P) course review and man-
ual.

(d)  Asbestos abatement worker
training. Persons seeking registration as as-
bestos abatement workers shall successfully
complete the approved training course, as
described in this subsection, Successful
completion of the contractor/supervisor
training course shall also be acceptable as
qualification for asbestos worker applicants.
Worker training courses are recommended
to have a classroom student-instructor ratio
of not more than 25 to one (25:1). The
worker training course shall include lec-
tures, demonstrations, hands-on training in-
cluding individual respirator fit testing,
course review, and a written examination
consisting of 50 multiple-choice questions.
Successful completion of the course shall be
demonstrated by achieving a score of at
least 70% on the examination. The course
shall adequately address:

(1) physical characteristics of
asbestos and ACM;

(2) potential health effects re-
lated to asbestos exposure; .

(3) employee personal protec-
tive equipment;

(4) state-of-the art work prac-
tices;

(5) personal hygiene;

(6) additional safety hazards;

(7) medical monitoring;

(8) air monitoring;

(9) relevant federal, state, and
local regulatory requirements;

(10) establishment of respiratory
protective programs and medical surveil-
lance programs;

(11) hands-on training, includ-
ing work area preparation, decontamination
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chamber construction, cleaning and dis-
posal, and respirator fit testing and mainte-
nance; and

(12) course review and manual.

_ (e) Asbestos inspectors. Persons
seeking to be licensed as asbestos inspectors
shall successfully complete the approved
training course as described in this subsec-
tion, The inspector training course shall in-
clude lectures, demonstrations, hands-on
individual respirator fit testing, course re-
view, and a written examination consisting
of 50 multiple choice questions, Successful
completion of the course shall be demon-
strated by achieving a score of at least 70%
+ on the examination. The course shall ade-
quately address:

(1) background information of
asbestos; .

" () potential health effects re-
lated to asbestos exposure;

(3) functions/qualifications and
role of inspectors;

(4) legal liabilities and defenses;

(5)  understanding of building
systems;

(6) public/employee/building
occupant relations;

{7) pre-inspection planning, and

— review of previous inspection records;

(8) inspecting for friable and

— non-friable ACM;

(9) assessing of the condition of
frisble ACM;

(10) bulk sampling/documenta-
tion of agbestos;

(11) air monitoring;

(12) employee personal protec-
tive equipmeat; ,

(13)  recordkeeping and writing
of the inspection report; ‘

(14)  regulatory review;

(15) field trip or simulated
building walk through inspection; and

(16) course n:eview and manual,

(f) Management planners, Persons
seeking to be licensed as management plan-
ners shall successfully complete the training
program for Inspectors, as described in sub-
section (d) of this section, plus the approved
asbestos management planner training
course, as described in this subsection. The
management planner course shall include

. lectures, demonstration, course review and
a written examination consisting of 50 mul-

- tiple choice questions. Successful comple-

tion of the course shall be demonstrated by

— achieving a score of at least 70% on the

examination. The course shall adequately
address;

(1)  course overview;

(2) evaluation and interpretation
of survey results;

(3) hazard assessment;
4) legal implications;

(5) evaluation and selection of
control options;

(6) role of other professionals;

(7) developing an operations &
maintenance (O & M) plan; and

(8) regulatory review; and

(9) record keeping for the man-
agement planner;

(10) assembling and submitting
of a management plan;

(11) ﬁnanciné abatement  ac-
tions; and

(12) course review and manual,

(g) Air monitoring technician, Per-
sons seeking to be licensed as air monitor-
ing technicians shall successfully complete
an approved three-day training course as
described in this subsection. The air-
monitoring technician course shall include
lectures, demonstrations, hands-on individ-
ual respirator fit testing, course review and
a written examination consisting of 50 mul-
tiple choice questions. Successful comple-
tion of the course shall be demonstrated by
achieving a score of at least 70% on the
examination. The course shall adequately
address the:

(1) health effects of asbestos;

(2) asbestos regulations (state
and federal);

(3) asbestos sampling and evalu-
ation methods;

(4) calculating sampling times;

(5) time weighted average cal-
culation;

(6) calibration of air sample
pumps;

(7) sample logs and records;
(8) compliance testing;

(9) clearance testing; and
"(10) clearance procedures.

(h) Texas law and rules. Persons
seeking an asbestos license or worker regis-
tration with the department who submit out-
of-state training as a means of qualification
must successfully complete an approved
three-hour course on Texas Asbestos Health
Protection law which shall be conducted by
a training sponsor licensed by the depart-
ment. This requirement shall be completed
prior to commencing any licensed asbestos
activity within the state.

(i) Refresher training. All disci-
plines shall receive refresher training annu-
ally. Satisfactory completion of such
training shall be a condition of renewal, and
evidence of satisfactory completion shall be
included in the annual renewal application.
No refresher training can be accredited if
the training course for licensure or registra-
tion was never completed.

§295.65. Training: Approval of Training
Courses.

(a) ° General provision. Asbestos
training courses shall be individually ap-
proved only for those training providers
currently licensed by the Texas Department
of Health (department). Applications for
each course shall be made separately. The
department shall consider prior teaching of
the course applied for as a part of the
approval process.

(b) Conditional approval. Condi-
tional approval of an asbestos training
course shall be granted to an applicant after
all required information and documentation
submitted has been found to meet the re-
quirements set forth in these sections for
approval of the course by the department.

(c) Complete approval. Complete
approval of an asbestos training course shall
be granted for a period of two years after
the department has granted conditional ap-
proval, has conducted an on-site observa-
tion and evaluation of the training course,
its instructors and its facilities, and has de-
termined that the applicant’s asbestos train-
ing course meets the requirements set forth
in these sections.

(d) Applications. An applicant for
approval of an asbestos training course must
submit an application in writing to the de-
partment. Within 30 working days after re-
ceiving an application, the department shall
acknowledge receipt of the application and
notify the applicant of any deficiency in the
application. The department will approve or
deny the application only upon receipt of
the completed application which shall con-
tain the following information:

(1) the name and address of the
licensed training provider who will present
the course, and the name and phone number
of the responsible individual;

(2) the type of course for which
approval is being requested;

(3) a detsiled outline of the
course curriculum including the amount of
time allotted to each topic, the name and
qualifications of the individual developing
the instruction program for each topic, and
copies or written materials to be distributed;

(4) a description of the type of
equipment owned which must be used in all
full-length courses for demonstrations
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and/or "hands-on" exercises, including, but
not limited to, types of respirators, negative
air units, water spray devices, protective
clothing, construction materials, high effi-
ciency particulate air (HEPA) vacuum, air
purifying panel, glove bags, shower unit,
water filter assembly;

(5) documentation, inciuding
photos and details of assurance that the
number of instructors, the amount of equip-
ment and the facilities are adequate to pro-
vide the students with proper training;

(6) administration of a written
multiple choice examination at the conclu-
sion of the course. If copies of the exam are
required by the department, measures to
protect the confidentiality of the exam as
proprietary information will be maintained
by the department to the extent authorized
by law. No later than July 1, 1993, the
department will institute standardized tests
questions for all categories requiring testing
to be administered by the trainer; and

(7)  establishment of the fact
that the minimum grade which must be
obtained for a trainee to successfully com-
plete the course is 70%.

(e) Re-training (refresher) courses.
For all disciplines except inspectors, a state
accreditation program shall include a one-
day annual refresher training course for re-
accreditation. Refresher courses for inspec-
tors shall be a half-day in length,
Management planners shall attend the in-
spector refresher course, plus an additional
half-day on management planning. Consult-
ants need attend only a single annual re-
fresher course for the project designer.

(f) Issuance of certificates. All
training certificates shall bear the name,
address, and telephone number of the li-
censed training facility. The training pro-
vider shall:

(1) issue certificates (with their
social security numbers) to students who
successfully pass the training course’s ex-
amination. The certificate shall indicate the
name of the student and the course com-
pleted, the date of the course and examina-
tion;

(2) issue a wallet-size photo-
identification card, including a description
of the course completed, the effective date,
and the social security number of the
trainee;

(3) submit the names and social
security numbers, and one inch by one inch
photo, on a form provided by the depart-
ment, of students receiving an accreditation
to the department within 10 days of the
completion date of each course; and

(4) provide student with a one
inch by one inch photo attached to a depart-
ment application for license/registration.

(g) Revocation or suspension of
approval. The department may revoke or
suspend approval if field site inspections
indicate a training course is not providing
training that meets the requirements of the
Model Accreditation Plan or these sections.
Training course sponsors shall permit de-
partment representatives to attend, evaluate,
and monitor any training course without
charge. The inspection staff may not give
advance notice of their inspections.

(h) Minimum number of instruc-
tors. Each course requiring approval accord-
ing to the Model Accreditation Plan shall
require at least the minimum number of
instructors for that course as specified by
EPA.

§295.69. Compliance: Reprimand, Suspen-
sion, Revocation.

(a) After notice to the licensee of
an opportunity for a hearing in accordance
with subsection (e) of this section, the
Texas Department of Health (department)
may reprimand the licensee or modify, sus-
pend, suspend on an emergency basis, or
revoke a license under this Texas Asbestos
Health Protection Act.

(b) If the department suspends a li-
cense on an emergency basis, the suspen-
sion is effective immediately. The
department shall then provide an opportu-
nity for a hearing in-accordance with sub-
section (e) of this section within 20 days
after the date of the emergency suspension.

(c) The department may reprimand
any licensee or registrant, or may suspend
or revoke a license or registration for:

(1) failure to comply with any
provision of the Texas Asbestos Health Pro-
tection Act (Act), any rule adopted by the
Texas Board of Health, any order issued by
the department or a court;

(2) failure to comply with appli-
cable federal or state standards for licensed
asbestos activities;

(3) failure to maintain or falsifi-
cation of records as required by these sec-
tions; and

(4) failure to meet the qualifica-
tions for which one holds a license; or

(5) fraudulently or deceptively
obtaining or attempting to obtain a license
or contract for an asbestos-related activity.

(d) If the department receives three
validated complaints against a licensed su-
pervisor and finds that the supervisor has,
on three separate occasions, violated or has
permitted workers under his supervision to
violate the Act or these sections, the depart-
ment shall;

(1) revoke the supervisor’s li-

cense and issue a worker registration that is
valid for six months;

(2) after that period, the indi-
vidual may re-apply for a supervisor’s li-
cense; and

(3) such revocation shall pr
vide for a hearing according to the provi-
sions of subsection (e) of this section
(relating to contested case hearings).

(e) The contested-case hearing pro-
visions of the Administrative Procedure and
Texas Register Act, Texas Civil Statutes,
Article 6252-13a shall apply to any enforce-
ment action proposed to be taken under this
section. The formal hearing procedures of
the department in Chapter 1 of this title
(relating to Texas Board of Health) shall
also apply.

(f) If a license issued under these
sections has been suspended, the individu-
al(s) and/or organizations named in the sus-
pension are not eligible to reapply for
Licensing under this section for one year.

(g) If a license issued under these
sections has been revoked, the individual(s)
and or organizations named in the revoca-
tion are not eligible to reapply for licensing
under these sections for three years.

This agency heraby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 29,
1992

TRD-9213206 Robert A. Macl.ean, M.D.

Deputy Commissioner
Texas éopanmom of
Health

Effective date: Octqber 20, 1992
Proposal publication date: May 1, 1992

For futher information, please call: (512)
834-6600

L 4 ¢ L 4

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 405. Client (Patient)
Care

Subchapter V. Client Volunteer
Program
e 25 TAC §§405.551-405.561

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts the re-
peal of §§405.551-405.561, concerning the
client volunteer program, without changes to
the proposed text as published in the August
4, 1992, issue of the Texas Register (17
TexReg 5417). The repeal of the sections is
adopted contemporaneously with the adop-
tion of the subchapter which replaces them,
Chapter 41C, Stbchapter B of this title (relat-
ing to Community Relations), also in this is-
sue of the Texas Register.
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The new sections incomporate provisions of
the volunteer program at facilties and
CMHMRCs.

o comment were received regarding adop-
of the repeals.

T The repeals are adopted under Texas Civil

Statutes, Article 5547-202, §2. 11, which pro-
vide the Texas Board of Mental Health and
Mental Retardation with rulemaking powers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 29,
1992,

TRD-8213195 Anne K. Utley

Chalman

Texas Board of Mental
Health and Mental
Retardation

Effective date: January 1, 1993
Proposal publication date: August 4, 1992

For futher information, please call: (512)
485-4516

L 4 ¢ ¢

Subchapter D. Volunteer Ser-
vices
e 25 TAC §§407.71-407.102

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts the re-
peal of §§407.71-407.102, concerning volun-
eer services, without changes to the

oposed text as published in the August 4,
1992, issue of the Texas Register (17
TexReg 5418). The repeal of the sections is
adopled contemporaneously with the adop-
tion of the subchapter which replaces them,
Chapter 410, Subchapter B of this title (relat-
ing to Community Relations) , also in this
issue of the Texas Register.

The new sections update provisions for the
implementation of volunteer services pro-
grams at facilities and CMHMRCs.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Aricle 5547-202, §2. 11, which pro-
vide the Texas Board of Mental Health and
Mental Retardation with rulemaking powers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-

cy’s legal authority.

Issued in Austin, Texas, on September 29,
1992.

TRD-8213196 Ann K. Utley

Chairman

Texas Board of Mental
Heatlth and Mental

Retardation
Effective date: January 1, 1993

— Proposal publication date: August 4, 1992

~—

‘or further information, please call: (512)
4654516

* ¢ ¢

Chapter 410. Volunteer
Services and Public
Information

Subchapter B. Community Re-
lations
¢ 25 TAC §§410.51-410.76

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts new
§§410.51-410.76, concerning community re-
lations. Sections 410. 52-410.56,
410.58-410.60, 410.62-410.69, 410.71, and
410.73-410.76 are adopted with changes to
the proposed text as published in the August
4, 1992, issue of the Texas Register. Sec-
tions 410.51, 410.57, 410.61, 410.70, and
410.72 are adopted without changes and will
not be republished. The new sections are
adopted contemporaneously with the adop-
tion of the repeal of existing Chapter 405,
Subchapter V (concenring the Client Volun-
teer Program) and Chapter 407, Subchapter
D (concerning volunteer services).

The purpose of the new subchapter is to
implement recommendations of the Texas
Board of MHMR's Special Ad Hoc Committee
on TXMHMR Volunteer Services. Those rec-
ommendations include the renaming of the
volunteer services function as "community re-
lations” to reflect that the effort includes both
recruitment and retention of volunteers and
resource generation; the extension of com-
munity relations programs to community
mental heaith and mental retardation centers;
and the inclusion of a provision for memoran-
dums of understanding between facilities or
community centers and any nonprofit organi-
zation working on behalf of the facility or
community center to generate resources.

Throughout the document, the term "facility or
CMHMRC community relations office” is re-
placed with "facilty or CMHMRC community
relalions staff” to reflect that community cen-
ters may slect to refer to the staft coordinat-
ing the community refations function as
something other than "community relations. "
Similarly, the term "chief execulive officer
(CEQ)" has replaced "superintendent/director
or executive director.” The volunteer evalua-
tion has been retermed "volunteer assess-
ment." References to nonprofit organizations
existing on behalf of a facility or community
mental health and mental retardation center
(CMHMRC) have been revised to clasify that
the establishment of such a nonprofit organi-
zation is optional.

In §410.52, the application is revised to re-
flect that the provisions of this subchapter are
not applicable to community ,centers until
funding for the community relations function
is included in the CMHMRC'’s contract with
TXMHMR.

In §410.53, the term "direct care” is replaced
with "direct contact” to reflect current termi-
nology. The definition of "facility o CMHMRC
community relations staff” is revised to clarify
that the parameters of the function at
CMHMRCs are defined in the contract. The
definition of volunteer services council is re-
vised to reflect that CMHMRCs may or may
not elect to call their nonprofit crganizations
volunteer services councils.

The definition of CMHMRC has been revised
to include an updated citation. A definition for
"facility or CMHMRC director -of community
relations” has been added. The definition of
"individual served” has been replaced with
"person served.” The definition of the "Office
of Community Relations, Gentral Office” is
revised to clarify that the office is responsible
for coordinating the community relations func-
tion.

Similarly, §410.54(c) is revised to clarify that
the Office of Community Relations, Central
Office, is responsible for centrally coordinat-
ing the community relations function. In
§410.54(d), it is clarified that a memorandum
of understanding may be between the non-
profit organization and the department or one
of its facilties or CMHMRCs. In §410.55, the
one-year prohibition on former facility or
CMHMRC community relations employees
volunteering has been deleted; any waiting
periods shall be determined by facility or
CMHMRC policies and procedures.

In §410.55(d), it is clarified that the volunteer
assignment of a person served must be coor-
dinated with the treatment team, as opposed
to the earlier proposal requiring approval of
the treatment team. Seclion 410.58(a)(4) is
revised to clarify that the provision that volun-
teers assigned to religious education be ap-
proved by the chaplain or chaplaincy staff
applies only to facilities. Section 410.58(a)(5)
is revised to clarify that anti-discriminatory
policies apply to CMHMRCs as well as facili-
ties.

It is clarified in §410.59(d) that volunteers
may besprovided meals or reimbursed for
meals if on duty during mealtime, as specified
by facility or CMHMRC policies and proce-
durgs. Provisions found in §410.60 are delin-
eated for both facilities and CMHMRCs,
which may establish their own policies and
proceduwes regarding the issues of transpor-
tation. The requirement that the treatment
team approve the separation of a person
served from a volunteer assignment is de-
leted from §410.62(c).

A provision is added to §410.63 clarifying that
CMHMRCs are responsible for establishing
their own policies and procedures addressing
the issuance of keys. It is clarified in
§410.63(g) that Chapter 404, Subchapter E
(concerning rights of persons receiving men-
tal health sewvices) and Chapter 405,
Subchapter Y (concerning client rights—men-
tal retardation services) apply solely to facili-
fies.

in §410.64(a)(1) language is added clarifying
that the donor determines the value of the
donated itemns for tax purposes; the nonprofit
organization uses fair market value for report-
ing in-kind gifts or merchandise donations. A
provision is added to §410.64(b) clarifying
that CMHMRCs are responsible for establish-
ing policies and procedures addressing pro-
cessing of donations made directly to the
CMHMRC. Several details relating to accep-
tance of donations in §410.64(c) are deleted
and will be included in the operating instruc-
tions which are expected to accompany this
document beginning in early 1993.

Section 410.65 is revised to clarify that
CMHMRCs are responsible for establishing
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their own policies and procedures addressing
which staff are authorized 1o solicit goods and
services from the community.

It is clarified in §410.65(d) that provisions
regarding redirection of funds received at the
facility or CMHMRC to the volunteer services
council also apply to CMHMRCs, which may
elect to call their nonprofit organizations
something other than a volunteer services
council. Section 410.66 is revised to clarify
that CMHMRCs are responsible for establish-
ing their own policies and procedures ad-
dressing the development and naming of
capital improvement projects, gifts, memori-
als, and donated items.

Section 410.68 is revised to clarify that facili-
ties and CMHMRCs are authorized to under-
take revenue generating activities, and that,
in addition, each facility or CMHMRC may
have a nonprofit organization working on its
behalf to enhance the function. it is clarified
that a CMHMRC may utilize its 501(c)(3) sta-
tus for fundraising instead of establishing an
independent nonprofit organization. It is fur-
ther clarified that at facilities, the nonprofit
organization shall be known as the volunteer
services council, and shall be responsible for
raising funds on behalf of campus and com-
munity services programs.

Section 410.68(c) has been revised to require
facility superintendent/directors or CMHMRC
executive directors to establish a procedure
for approving employee fundraising activities.
It is clarified in §410.69(9) that the prohibition
on voting and holding office in the nonprofit
organization by facility oo CMHMRC employ-
ees if such activity would create a conflict of
interest applies 1o the spouse and children of
the employee as well.

Section 410.71 is revised to clarify that mem-
bership in the Volunteer Services State Coun-
cil is open to one representative from each
facility, CMHMRC, and the Texas Fcundation
for Mental Health and Mental Retardation.
Section 410.73 is revised to reflect that volun-
teers must represent TXMHMR's position if
identifying themselves as volunteers for one
of its facilities or programs. The title of one of
the exhibits listed in §410.74 1s revised to
reflect the new use of the term "volunteer
assessment.”

Several pertinent state laws are added to the
listing of references in §410.75. Section
410.76(b) is revised to include CEOs.

Public comment on the proposed subchapter
was received from seven individuals or orga-
nizations, including: Heart of Texas Mental
Health Mental Retardation Center, Waco; an
individual commenter; MHMR Services for
the Concho Valley, San Angelo; Texas Pan-
handle Mental Health Authority, Amarillo;
Humble Alliance for the Mentally Il
Kingwood; the Texas Council of Community
Mental Health and Mental Retardation Cen-
ters, Inc., Austin; and the Mental Health and
Mental Retardation Authority of Harris
County, Houston.

A commenter suggested that the proposed
rule will increase paperwork, documentation,
and record keeping, and suggested that the
subchapter would inhibit the ability to deliver
the highest quality services possible to the

N

individuals served. The department responds
that the intent of the subchapter is to enhance
and support volunteer activity throughout the
system. Much of the record keeping is de-
signed to meet statutory regulations, as well
as to meet requirements of the Legislative
Budget Board, which reviews the use of funds
for volunteer programs.

A commenter noted that use of the term
"CMHMRC community relations staff” was in-
appropriate, since it implies that all centers
must have one. The commenter noted that
the mandate included in §410.54(c) requires
centers to “operate volunteer staff,” not a
community relations office. The department
responds that for the sake of simplicity, the
term "community relations staff"” has been
used throughout the document when refer-
encing a responsibility associated with the
functions of volunteer services and
fundraising. However, the dafinition of "com-
munity relations staff® includes a recognition
that at CMHMRCs, the staff assigned these
functions may be referred to by a different
title.

Concerning the concept of the nonprofit orga-
nization, a commenter requested that it be
clarified that CMHMRCs may use their own
structures from which to operate volunteer
services and to use as a fund-raising vehicle.
The commenter noted that it was not clear
enough that the nonprofit organization was an
optional mechanism. The department re-
sponds that it was never the intent to require
the establishment of a nonprofit organization.
Where approgpriate throughout the document,
language has been added clarifying the issue.

A commenter suggested that the department
consider making this proposed rule applicable
only to state facilities, then address the
CMHMRC's compliance through the
TXMHMR contract rule curently being con-
sidered for revisions. The commenter noted
that in such a situation, the allocation of funds
for voiunteer programs would then be tied
into the performance contract between
TXMHMR and a center, along with accept-
able standards (i.e., aspects, expectations,
characteristics) and reasonable reporting cri-
teria from the center to the department con-
cerning the utilization of funds. The
department responds that application of this
subchapter to community centers was among
the recommendations of the Special Ad Hoc
Committee on TXMHMR Volunteer Services
in its effort to create a systemwide approach
to volunteer services. Those recommenda-
tions were accepted by the Texas Board of
MHMR earlier this year.

The same commenter noted that the deparn-
ment needs to clearly state its approach as to
what is expected of CMHMRC's volunteer
programs. Specifically, the commenter asked
three questions: Does Article 6252(11e)’s un-
defined "volunteer programs” at governmen-
tal entities include identical purposes as
those at state agencies? If so, what should be
considered by a CMHMRC in determining the
best methods to fulfill those purposes? And
finally, what allocation of funds for TXMHMR
will be necessary to encourage the growth
and development of volunteer programs/ser-
vices 10 meet those purposes cost-
effectively? The department interprets Article

6252(11e)’s undefined volunteer programs to
include identical purposes as those state
agencies. The funding issues will be included
in the next legislative request and exact funds
to be provided to CMHMRCs will be negoti-
ated during the contract process.

Regarding §410.53, a commenter noted that
the definition of "community mental health
and mental retardation centers” includes an
outdated cite. The department agrees, and
the outdated citation has been replaced with
the current one.

A commenter suggested that the definition of
"community service volunteers" should be re-
viscd to include CMHMRCs. The department
responds that "community service volunteers”
are defined as direct service volunteers who
volunteer at a facilty's community services
program-a description of the location at
which the volunteer serves, not the type of
service the volunteer provides. Community
services volunieers are a subset of direct
service volunteers, and, as defined, do not
exist at CMHMRCs.

Also regarding §410.53, two commenters
noted that the definition of direct service vol-
unteer does not referance or seem to include
community center direct service volunteers.
The department responds that a direct ser-
vice volunteer is defined as an “individual
who provides time and/or services to individu-
als served by TXMHMR." For purposes of
this subchapter, TXMHMR is defined as the
*Texas Department of Mental Health and
Mental Retardation, including facilities and
CMHMRCs."

A commenter noted that the definition of "indi-
vidual served" was included in §410.53, but
the term ‘“person served” was utilized
throughout the document. The department
agrees, and "individual served” has been re-
placed by "person served.”

A commenter asked that a definition of MOU
be included in §410.53. The department re-
sponds that MOU is merely an acronym for
"memorandum of understanding.” The specif-
ics of the MOU referred to in this document
are outlined in §410.69.

Regarding the definition of "Otfice of Commu-
nity Relations, Central Office, " a commenter
noted that boards set policies, and the pro-
grams are directed locally. The commenter
asked that the definition be revised to reflect
that the Office of Community Relations, Cen-
tral Office, is responsible for "coordinating the
stalewide community relations program.” The
same commenter also asked that in
§410.54(c), the phrase "shall be cenirally
overseen” be revised to read, "shall be cen-
frally coordinated by." The department
agress, and the language has been revised.

A commenter noted that the definition of
"public responsiility committee” includes a
PRC appointed by a "CMHMRC non-profit
corporation.” The commenter noted that such
a PRC has no statutory authority. The depart-
ment agrees, and language has been revised
to clarify the means of appointing a PRC.

A commenter asked that the definition of
"TXMHMR" be deleted. The commenter
asked that throughout the document, all refer-
ences to TXMHMR be replaced with "facilities

¢ Adopted Sections
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and CMHMRCs." The department responds
t.a for the pupose of this document,
TXMHMR has been defined as "the Texas

— Department of Mental Health and Mental Re-

'tardation, including facilities and CMHMRCs."

A commenter asked if a reference to the
value of volunteer service and donors to com-
munity MHMR centers was inadvertently
omitted from §410.54(a). The department re-

" sponds that the section makes reference to

the value of volunteer service and donors of
the Texas Depariment of Mental Health and
Mental Retardation, which is defined in this
subchapter to include facilties and commu-
nity centers.

A commenter noted that the language in
§410.54(d) implies that a nonprofit organiza-
tion exists at all facilties and CMHMRCs. The
commenter requested this be revised to re-
flect that the nonprofit organization is an op-
tional entity. The department agrees, and
language has been revised.

Concerning §410.55(b), a commenter noted
that at CMHMRC:s, the board of trustees was
the rightful entity to determine any applicable
waiting periods for former employees who
wish to volunteer. The depariment agrees,
and language has been revised to reflect that
waiting periods will be determined by facility
or CMHMRC policies and procedures.

With regard to §410.56, a commenter asked
that the phrase "the service does not consti-
tute a job which is or should be the work of a
paid employee” be deleted. The commenter
noted it might create some difficulty for some
programs operated by the agency. The de-
’panment responds that the requirement is a
provision of the Fair Labor Standards Act,
and therefore must remain. Additional infor-
mation regarding the provision will be in-
cluded in the operating instructions which will
be distributed to accompany this subchapter
in early 1993.

Another commenter noted that although
§410.56(c) includes a prohibition on a person
served volunteering on the same unit where
he or she resides, it fails to address outpa-
tient, vocational, day program, or other ser-
vices by which a CMHMRC provides a vast
majority of ils services. The department re-
sponds that there are no similar restrictions
on persons served volunteering in outpatient,
vocational, day program, or other such ser-
vices.
Concerning §410.57(a), a commenter noted
that families of clients have been wonderful in
supplying baked goods, hours of help, and
other assistance to staffl. The commenier
suggested that to disallow family members
from helping in the area where a relative is
receiving services would certainly have a
devastating impact on the clients served and
many programs. The department responds
that the provision does not prohibit family
members from informally helping out in the
area where a relative is receiving services.
However, if the family member is formally
seeking a volunteer placement, then the
lacement must be in an area away from
where the relative is receiving services.

Regarding §410.58(a)(1), a commenter sug-
gested that requiring consultation with "Cen-

tral Office” prior to allowing any exceptions 1o
the requirement that all volunteers sign a
confidentiality statement could be seen as a
usurpation of the CMHMRC's authority. The
department responds that there really is no
reason a volunteer should be exempted from
signing a confidentiality agreement, and the
clause has been deleted.

A commenter noted that the citation included
in §410.58(a)(2) was outdated. The depart-
ment agrees, and the citation has been up-
dated.

Regarding §410.58(c)(2), a commenter noted
that the paragraph refers to the "facility or
community MHMR center's director of com-
munity relations.” The commenter noted that
the CMHMRC may choose to use a different
title for the position. The depariment re-
sponds that for the sake of reference in the
document, the term “director” has been used.
However, the definition of "director” recog-
nizes that other titles may be used at
CMHMRCs.

With regard to §410.58(e), a commertier
noted that there was a negative reaction to
use of the word "evaluation,” and suggested
replacing it with "assessment.” The depart-
ment agrees, and language has been revised.

A commenter asked that the provision in
§410.59 requiring that volunteers be provided
a name tag, badge, or other means of identifi-
cation be reworded to allow the means of
identification to be provided only when neces-
sary or when requested by the volunteer. The
department responds that all volunteers must
have some form of identification which
distinguishes them from other individuals at
the facility. The identification does not have to
be worn, but should always be available in
the event the individual needs to identify him-
self or herself as a volunteer.

A commenter suggested that allowing the
CMHMRC's “director of community relations”
to select recipients of "Star" awards, as out-
lined in §410.61(a), is a usurpation of a
CMHMRC's executive director and the board
of trustees authority. The department re-
sponds that the person working most closely
with the volunteer program is the most appro-
priate person to determine recipients of "Star”
awards, which are intended for direct service
volunteers. The provision does not, however,
preclude addtional approval from the
CMHMRC’s executive director or the board of
trustees.

A commenter suggested that the language in
§410.61(d) implies that existence of a non-
profit organization. The department responds
that this was not the intent, and language has
been revised.

With regard to §410.62(b), a commenter
noted that it seemed inappropriate to permit a
volunteer to be separated without citing a
cause for the separation. The commenter
noted that volunteers deserve to be treated
with openness and honesty, and suggested
the statement could discourage persons from
volunteering. The department agrees, and the
statement has been deleted.

A commenter suggested that the provision in
§410.62(c) requiring the treatment team’s ap-
proval prior to separating a person served

from a volunteer assignment be changed to
required notification upon separation. The de-
partment agrees, and language has been re-
vised.

Concerning §410.63(d), a commenter noted
that the community MHMR center's director
of community relations does not have the
authority to determine need to access a build-
ing. The department agrees, and the provi-
sien has been revised to requre CMHMRCs
to establish policies and procedures address-
ing the issuance of keys to volunteers.

Also concerning §410.63(d), a commenter
noted that volunteers primarily function after
hours and on weekends when the building
and office are locked, requiring keys to build-
ings and offices to be issued to volunteer
staff. The depariment responds that the sec-
tion includes provisions for issuing keys to
volunteers when it is determined that a volun-
teer needs access to a building or office in
order to adequately perform a voluneer as-
signment.

A commenter noted that §410.63() refers to
volunteers as "representatives of the depart-
ment." The commenter suggested this refer-
ence did not include CMHMRCs. The
department responds that for the purpose of
this document, "department” has been de-
fined to include facilities and community cen-
ters.

Conceming §410.64(A)(1), a commenter sug-
gested that it would be more appropriate for
the donor to determine the value of donated
items for tax purposes. The department
agrees, and language. has been revised. In
addition, however, language has been added
allowing the nonprofit organization to place a
value on the items which will be used for
internal reporting purposes.

Two commenters noted that §410.65(a) ap-
pears to conflict with the authority of the
CMHMRC board of trustees and the authority
they may designate to the CMHMRC execu-
tive director. Another commenter noted that
many merchants and individuais throughout
the service area donate to individual pro-
grams on an "as-needed” basis, and sug-
gested that the CMHMRC has no desire to
curtail community involvement in any manner
by having to "clear” the contributions through
the community relations office. The depart-
ment agrees, and the provision has been
revised to requre CMHMRCs to estabiish
policies and procedwes addressing which
staff are permitted to solicit donations from
the community.

Regarding §410.66, a commenter questioned
the applicability of Chapter 410, Subchapter
C (concermning capital improvements) to
CMHMRCs. The department responds that
the subchapter does not apply to CMHMRCs,
and language has been added requiring
CMHMRCs to establish policies and proce-
dures addressing issues related to capital im-
provements.

Conceming the provision in §410.67(a) stat-
ing that the “director of community relations
may elect to maintain petty cash funds for
non-profit organizations,” a commenter noted
that a CMHMRC should be advised against
doing so for a number of reasons. The
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commenter also suggested that TXMHMR In-
ternal Audit does not approve of peity cash
funds. The depariment responds that there is
no requirement that petty cash funds be
maintained by the director of community rela-
tions; CMHMRCs are permitted to choose not
to carry out this function. Additionally,
TXMHMR Internal Audit is not opposed to
maintenance of petty cash funds provided
steps are taken to ensure proper control and
accounting of the funds.

With regard to §410.69, a commenter sug-
gested the relationship between the nonprofit
organization and the facility or CMHMRC
may need to be more than at arm’s length.
The department responds that legal staff has
reviewed this section and concurs that it cre-
ates adequate distance between the two enti-
ties.

Also regarding §410.69, a commenter sug-
gested that volunteer groups operating under
a 501(c)(3) can affect the community center
because they solicit donations of money and
goods and services. In many cases, the
commenter noted, this may be in direct con-
flict with other solicitations being made by the
center. The depariment responds that the
purpose of the MOU is to avoid this type of
conflict by creating an understanding of the
roles and functions of the entities involved.

Regarding §410.69(d)(2), a commenter sug-
gested that a nominating committee ap-
pointed by the executive committee with the
consensus of the nonprofit organization
would be appropriate rather than the election
of a nominating commitiee. The depariment
responds that after careful review of alterna-
tives, the Spaecial Ad Hoc Committee on
TXMHMR Volunteer Services recommended
the preferred parliamentary approach as out-
lined in the section.

Concerning §410.71, two commenters sug-
gested that membership in the Volunteer Ser-
vices State Council should be voluntary, not
mandatory. The department agrees, and lan-
guage has been revised clarifying that mem-
bership "is open to” one representative from
each facility or CMHMRC.

A commenter suggested that §410.72(a) sin-
gles out the CMHMRC's community relations
office as being subject to audit by the Internal
Audit Department and State Audit. The
commenter noted that all center operations
are subject 10 audit including any type of
volunteer program. The depariment responds
that the reference fo the auditing process is
merely an emphasis of existing policy.

A .commenter questioned the applicability or
§410.73(a) to CMHMRCs, noting that
CMHMRCs are not TXMHMR facilities or pro-
grams. The depariment responds that the
provision would apply to CMHMRCs as public
dollars will be used to fund the community
relations program. Another commenter ques-
tioned whether Directive 1 should be refer-
enced in §410.75. The depariment responds
that the reference to Directive 1 has been
deleted from the subchapter.

§410.52. Application. The provisions of
this subchapter shall apply to:

(1) the department and all facili-
ties of the Texas Department of Mental

Health and Mental Retardation, including
their community services programs; and

(2) effective upon inclusion in
individual contracts, but no earlier than
September 1, 1993, all community mental
health and mental retardation centers.

§410.53. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.

Cash-Currency, checks, drafts,
money orders, and other forms of legal
tender.

Chief executive officer (CEO)-The
superintendent/director of a state facility or
the executive director of a CMHMRC.

Commissioner-The commissioner of
the Texas Department of Mental Health and
Mental Retardation.

_Community mental health and men-
tal ‘retardation center (CMHMRC)-A men-
tal health and mental retardation center
established under the Texas Health and
Safety Code, Chapter 534.

Department-The Texas Department
of Mental Health and Mental Retardation.

Deputy commissioner-The deputy
commissioner for Mental Health Services
andfor Mental Retardation Services of the
Texas Department of Mental Health and
Mental Retardation.

Direct contact-An assignment which
involves working one-to-one with persons
served.

Direct service volunteer-An individ-
ual who provides time andfor services to
individuals served by TXMHMR. Direct
service volunteers are not paid by
TXMHMR for assistance and can include
community citizens; family members of in-
dividuals receiving services when not acting
on behalf of the individual receiving ser-
vices; employees when not acting in the
capacity of employment; and individuals re-
ceiving services when not acting solely on
behalf of himself/herself. Examples of di-
rect service volunteers include:

(A) Advocacy volunteers-In-
dividuals who act in an advocacy capacity
for individvals with mental retardation who
have no legal guardians, This program is
part of the intermediate care facilities for
mental retardation (ICF/MR) program re-
quirements.

(B) Community restitution
volunteers-Individuals who are required by
a court to provide a specified number of
hours of volunteer services in lieu of a jail
sentence.

(C) Community service vol-
unteers-Individuals who volunteer in pro-
grams operated by the facilities’ community

services divisions in counties for which they
are the mental health or mental retardation
authority.

(D) Foster grandparents-A
volunteer program operated by the federal
government through ACTION. Volunteers
are provided a subsidy.

Donation-A contribution of any-
thing of value freely given to benefit per-
sons served by the department.

Donor-An individual who contrib-
utes financial or in-kind gifts such as prop-
erty or goods, or who serves as a volunteer
"member" of a nonprofit organization which
generates revenue on behalf of TXMHMR,

Employee-A person who is legally
employed to perform work and who is paid
a salary or wage by the department, a facil-
ity, or a CMHMRC.

Facility-A state school, state hospi-
tal, or state center, including their respec-
tive community services programs, or other
facilities of TXMHMR.

Facility or CMHMRC director of
community relations-The staff member re-
sponsible for coordination of the facility or
CMHMRC community relations function.
At CMHMRC;, the staff member fulfilling
responsibilities assigned to the director of
community relations may operate under a
different title.

Facility or CMHMRC community
relations staff-The staff at a facility or
CMHMRC who manage the volunteer pro-
grams and oversee volunteer fundraising ac-
tivities. At community centers, the
parameters of this function are defined in
the contract. Community relations may in-
clude the public information function.

Nonprofit organization or
501(c)(3)-An organization recognized by
the Internal Revenue Service as a nonprofit
corporation and granted the right to receive
tax deductible contributions. The nonprofit
organization works on behalf of the agency
to generate resources.

Office of Community Relations,
Central Office-Under the direct supervision
of the commissioner, the central office de-
partment responsible for coordinating the
statewide community relations program.

Person served-Any individual re-
ceiving mental health or mental retardation
services, in residence or through community
services programs, from a facility or
CMHMRC.

Public  responsibility =~ commit-
tee(PRC)-Volunteers appointed by either
the executive committee of a facility volun-
teer services council or the authorizing body
of a community mental health and mental
retardation center to provide independent
investigation of consumes rights and abuse
and neglect issues. The PRC is required by
state statute for programs for individuals
with mental retardation and authorized by
TXMHMR for programs serving individuals
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with mental illness.

Texas Foundation for Mental Health

and Mental Retardation ~A nonprofit orga-

jzation acting on behalf of TXMHMR to
ﬁse funds to enhance the department’s pro-
grams,

TXMHMR-The Texas Department
of Mental Health and Mental Retardation,
including facilities and CMHMRCs.

Volunteer services council (VSC)-A
nonprofit organization of volunteers who
work on behalf of a facility. At
CMHMRG s, nonprofit organizations may
be called something other than volunteer
services councils.

Volunteer Services State Council
(VSSC)-A statewide organization repre-
senting facility and CMHMRC volunteers
and volunteer fundraising efforts.

§410.54. General.

(a) Volunteers and donors of the
Texas Department of Mental Health and
Mental Retardation are highly valued as an
essential component of its functions. Direct
service volunteers are recognized and sup-
ported in their efforts to provide goods,
services, and personal attention for persons
served which enhance and enrich the best
treatment and habilitation the state can pro-
vide. Donors are recognized and supported
in their efforts to enhance the fundraising

apabilities and revenue development of the
iepamnent. enabling the department to pro-
vide additional services and goods to the
people it serves.

(b) By freely contributing their re-
markable talents, resources, creativity, and
energy in response to human needs, volun-
teers, both direct service and donors, con-
sistently support the department in its vision
of a Texas where:

(1) in partnership with
TXMHMR, volunteers assist people with
mental illness, mental retardation, and sub-
stance abuse to have the skills and opportu-
nities they need to achieve their individual
dreams;

(2) volunteers help people enjoy
good health, safety, and security from harm,
and a quality standard of living; and

(3) volunteers encourage this
and future generations to enjoy the bounti-
ful natural beauty and resources of Texas.

(c) In recognition of the talents, re-
sources, creativity, and energy provided by
direct service volunteers, TXMHMR has a
responsibility to develop and support,
through training and funding, volunteer pro-
grams which enhance the lives of the people

ed by the department. To facilitate the
rx:::ution of this responsibility, every facil-
ity and CMHMRC shall operate a volunteer
program. These programs shall be funded
by the department at its facilities’ campus

and community service programs and shall
be negotiated through the contracting pro-
cess at CMHMRCs, and shall be centrally
coordinated by the Office of Community
Relations, Central Office.

(d) In order to provide the best
treatment and habilitation for persons
served, it is essential that, in the event a
nonprofit organization operates on behalf of
a facility or CMHMRC, the nonprofit orga-
nization fully coordinate its activities with
the facility or CMHMRC administration.
The chief executive officer (CEQ) retains
full authority over all functions and projects
concerning the facility or CMHMRC, per-
sons served, and the employees. It is also
essential that administration and staff coop-
erate fully with the volunteer council and
the volunteers who provide the services. To
facilitate this relationship where it exists, a
memorandum of understanding clearly out-
lining the responsibilities of both the non-
profit organization and the department and
or its facility or CMHMRC, which is refer-
enced in §410.74 of this title (relating to
Exhibits) as Exhibit A, shall be adopted.

§410.55. Direct Service Volunteers: Cur-
rent Employees; Former Employees.

(a) Current employees.

(1) Employees may volunteer
their services at a facility oo CMHMRC if
their time is donated willingly without ex-
ternal pressure.

(A) The functional area and
geographic location of employees’ volun-
teer assignments must be as far removed as
possible from their regular work assign-
ments and duties.

(B) All employees must sub-
mit a statement verifying that they are vol-
unteering their time without coercion.
Facilities and CMHMRCs may use the stan-
dard "Employee Volunteer Statement,”
which is referred to in §410.74 of this title
(relating to Exhibits) as Exhibit B, or they
may develop a mechanism of their own.
The facility or CMHMRC community rela-
tions staff shall keep a signed copy of the
employee volunteer’s statement, and a copy
shall be placed in the employee’s personnel
record.

(2) Hours of service donated by
an employee volunteer are counted and re-
corded by the facility or CMHMRC com-
munity relations staff for volunteer credit,
but shall not be counted as part of the
employee’s regular paid assignment.

(b) Former employees. Former em-
ployees may apply to volunteer at the same
or at a different facility or CMHMRC after
a waiting period specified by facility or
CMHMRC poiicies and procedures.

(c) Requirements. All current and
former employees applying for volunteer
placement shall be subject to the standard
interview, screening, training, and assess-
ment required of other applicants for volun-
teer placement.

§410.56. Direct Service Volunteers: Per-
sons Served.

(a) A person served has the right to
perform services as a volunteer if:

(1) the kinds of activity for
which' the individual volunteers are those
which other volunteers usually and custom-
arily perform in department facilities and
CMHMRCs;

(2) the service does not consti-
tute a job which is or should be the work of
a paid employee;

(3) the person served under-
stands that the activity is a free-will service
and that "voluntarily” means "without pay";

(4) there are no material benefits
or privileges available to the individual
which are not available to persons served
who do not volunteer to provide services,
except the possible wearing of a name tag
or other means of identification during the
performance of volunteer services or special
recognition or benefits such as are available
to other volunteers for their services (i.e.,
meals);

(5) appropriate orientation and
on-the-job training is provided to enable the
individual to understand the requirements of
the volunteer assignment;

(6) the individual is able to per-
form the services and understands the
boundaries or risks, if any, of the volunteer
assignment; and

(7) the volunteer activities of the
individual do not interfere with any regu-
larly scheduled activity.

(b) If the person served is em-
ployed by the facility or CMHMRC, volun-
teer services are to be in activities which are
not related to duties in the individual’s paid
job.

(c) A person served may not be
placed in a volunteer assignment on the
same unit where the person resides.

(d) A person served may become a
volunteer by initiating a request through the
facility or CMHMRC community relations
staff. The facility oo CMHMRC community
relations staff shall coordinate the request
with the individual’s treatment team.

(e) Persons served may be advised
that the volunteer program is available but
may not be directed to participate in the
volunteer program. A person served may
offer to perform volunteer services if he or
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she so wishes. To the greatest extent possi-
ble, the volunteering of a person served for
the performance of volunteer services is to
be handled in essentially the same manner
as the volunteering of any other citizen for
the performance of volunteer services.

(f) The facility oo CMHMRC com-
munity relations staff shall confer with the
appropriate facility or CMHMRC staff to
work out specific methods of implementing
a volunteer program for persons served at
that facility or CMHMRC which shall con-
form with the requirements of this
subchapter. .

(g) The facility or CMHMRC com-
munity relations staff shall obtain from the
person served, on a one-time basis, a state-
ment verifying that the individual is volun-
teering without coercion. Facilities and
CMHMRCs may use the standard "Client
Volunteer Statement,” which is referred to
in §410.74 of this title (relating to Exhibits)
as Exhibit F, or may develop their own
mechanism. A copy of the statement shall
be filed with the facility or CMHMRC com-
munity relations staff and in the record of
the person served. A person served may not
begin the performance of a volunteer as-
signment until the statement has been pro-
cessed.

(h) Persons served who are engaged
in activities for their own benefit as op-
posed to activities for the common benefit
may continue to do so and need not be
inducted through the facility or CMHMRC
community relations staff by means of the
procedures set forth in this subchapter (e.g.,
gardening/cultivating a plant, as opposed to
trimming the shrubs).

§410.58. Direct Service Volunteers: Stan-
dard Interview; Basic Orientation and
Training; Placement Procedures; Assign-
ment Descriptions; Assessment.

(a) All applicants for volunteer
placement, including persons served, shall
complete an application for volunteer ser-
vice as part of the interview process, a copy
of which shall be kept on file with other
volunteers’ applications and records. A
sample "Application for Volunteer Service"
is referred to in §410.74 of this title (relat-
ing to Exhibits) as Exhibit C; facilities and
CMHMRCs may use this form or develop
their own.

(1) All prospective volunteers
must complete a confidentiality agreement.
No exception to this rule shall be made. The
“Confidentiality Agreement for Volunteers"
form, which is referred to in §410.74 of this
title as Exhibit D, may be used, although
facilities and CMHMRCs may elect to de-
velop their own mechanism.

(2) All prospective volunteers
who may be assigned to direct care posi-

tions are subject to a criminal history record
check as authorized in the Texas Health and
Safety Code, §533.007.

(3)  All prospective volunteers
are subject to acceptance by the facility or
CMHMRC director of community relations,

(4) At facilities, volunteers as-
signed to religious education shall be ap-
proved by the facility chaplain or
chaplaincy staff.

(5) No volunteer shall be subject
to discrimination under any of the policies
or procedures of the department or any of
its component facilities or CMHMRCs
based on race, color, national origin, reli-
gion, sex, handicap, veteran status, cr politi-
cal affiliation.

() Volunteers shall be required to
complete a basic orientation conducted by
the facility or CMHMRC community rels-
tions staff prior to placement. In addition,
volunteers shall receive training in any ar-
eas necessary to successfully perform duties
outlined in the volunteer's job description.

(1) Whenever possible, the fa-
cility or CMHMRC community relations
staff should utilize the resources and con-
sultation available through the facility or
CMHMRC office for staff development.

'(2) ‘Training shall be offered at
times which are convenient to volunteers,
including weekends and evenings.

(c) Volunteers shall be placed in
assignments only with the agreement of the
staff member with whom the volunteer will
be placed.

(1)  Staff requests for volunteers
shall be submitted to the facility or
CMHMRC community relations staff. Fa-
cilities and CMHMRCs shall develop an
appropriate mechanism for submission of
requests for volunteers.

(2) The facility or CMHMRC
director of community relations shall confer
with the staff member who shall be super-
vising the volunteers before making the
placement. An interview between the volun-
teer and volunteer supervisor shall be con-
ducted prior to placement. A job description
shall be provided delineating responsibili-
ties of the volunteer.

(d) A copy of the job description of
each volunteer assignment shall be main-
tained by the facility or CMHMRC commu-
nity relations staff, and a copy of the job
description of volunteer assignments for
persons served shall also be placed in the
individual’s medical record. All job descrip-
tions shall be reviewed periodically and re-
vised as needed to accurately describe the
tasks actually being performed by the vol-
unteer.

(e) The facility or CMHMRC com-
munity relations staff and facility or
CMHMRC staff members who supervise

the volunteer’s work assignment shall peri-
odically review and evaluate each volun-
teer's assigned work duties as delineated on
the volunteer’s job description using an ap-
propriate mechanism. The "Assessment of|
Volunteer” form, which is referred to ins
§410.74 of this title as Exhibit E, may be
used for this purpose, although facilities and
CMHMRCs may elect to develop a differ-
ent mechanism.

(f) As part of the assessment pro-
cess, volunteers shall be given an opportu-
nity to evaluate their volunteer experience.

§410.59. Direct Service Volunteers: Age
Requirements; Identification; Meals.

(a) All persons applying for indi-
vidual volunteer services placements must
have had their 14th birthday before their
applications shall be considered.

(1) Individual facilities or
CMHMRCs may specify a minimum age
above 14 years of age on specific assign-
ments for individual volunteers.

(2) The minimum age require-
ment does not apply to members of volun-
teer groups which come to the facility or
CMHMRC under the supervision of an
adult sponsor or leader (i.e., families,
school groups) and which are approved by

the facility or CMHMRC’s director of com-

munity relations,
(3) Volunteers age 14-17 shall

be considered for placement in individual —

volunteer assignments only after the facility
or CMHMRC community relations staff has
obtained the documented permission of the
minor’s parent or legal guardian. The "Pa-
rental Permission Form-For Volunteers Un-

der the Age of 18," which is referred to in

§410.74 of this title (relating to Exhibits) as
Exhibit G, may be used for this purpose,
although facilities and CMHMRCs may
elect to develop their own mechanism.

(b) Volunteer assignments for mi-
nors should comply with the child labor
requirements of the Department of Labor.

(c) A name tag, badge, or some
other means of identification shall be pro-
vided for all volunteers.

(d Volunteer workers may receive
free meals provided by the facility or
CMHMRC when on duty during mealtime,

or may reimbursed for out-of-pocket ex- -

penses, as determined by facility or
CMHMRC policies and procedures.

§410.60. Volunteers: Insurance Coverage;
Transportation.

(a) Insurance coverage. Dep
ment funds shall provide coverage for di
service volunteers under volunteer program
insurance.
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(b) Transportation at facilities.
(1) Volunteers may ride as pas-

— sengers in facility buses, vans, and other

'state vehicles in connection with their ap-

__ 'proved volunteer assignment.

(2) Volunteers may drive state
vehicles as permitted by facility policies
and procedures.

(3) Volunteers who drive non-
state vehicles transporting persons served
must have at least the minimum auto liabil-
ity insurance coverage required by state
law. Volunteers who drive non-state vehi-
cles in connection with their volunteer as-
signment must satisfy the requirements
listed in the department’s internal rules gov-
eming transportation.

(4) A volunteer whose driver’s
license is from another state may not trans-
port persons served until he or she has
obtained a valid Texas drivers’ license or a
military equivalent accepted by the Depart-
ment of Public Safety in lieu of a valid
Texas license.

(c) Transportation at CMHMRCs.
CMHMRCs shall establish policies and pro-
cedures addressing transportation issues
which are in keeping with local, state, and
federal regulations.

§410.62. Volunteers: Separation Process,
’Exit Interview.

(a) The facility or CMHMRC di-
rector of community relations may separate
a volunteer if it is felt that the volunteer is
unsuited to the assignment.

(b) Before a volunteer is separated,
consideration should be given to discussion
with the volunteer, discussion with the vol-
unteer’s staff supervisor, length of satisfac-
tory work donated by the volunteer, and
reassignment of the volunteer.

(c) If a volunteer who is a person
served chooses to stop voluntéering, the
facility oo’ CMHMRC community relations
staff will notify the individual’s treatment
team.

(d) The facility or CMHMRC com-
munity relations staff should make every
effort to conduct an exit interview with all
volunteers who are leaving the program or
terminating their assignment. The "Exit In-
terview Form-Volunteer Services," which is
referred to in §410.74 of this title (relating
to Exhibits) as Exhibit H, may be used for
this purpose, although facilities and
CMHMRCs may elect to develop their own
mechanisms.

10.63. Direct Service Volunteers: Gen-
eral Guidelines.

(a) Volunteers shall be subject to
all applicable rules, regulations, policies,

. and procedures of the department and the

facility or CMHMRC where they are partic-
ipating in the volunteer services program.

(b) A volunteer shall not give
money directly to persons served. If a vol-
unteer wishes to donate money to a specific
individual, he or she must consult the facil-
ity or CMHMRC director of community
relations for the procedure to be followed.

(¢) Under no circumstances shall
volunteers take or accept money from per-
sons served.

(d) At facilities, keys to state build-
ings, state vehicles, or state equipment shall
not be issued to individual volunteers. How-
ever, the facility director of community re-
lations may, in some rare instances,
determine that a volunteer needs access to a
room within a state building for a specific
time and purpose in order to adequately
perform a volunteer assignment. Under
these conditions, the facility director of
community relations may elect to request
that a key be issued to the volunteer for a
limited period of time. Keys shall not be
issued to volunteers without the prior ap-
proval of the CEO or the person authorized
by the CEO to issue keys. Volunteers may
use state property only in connection with
their assigned duties or in connection with
activities of the volunteer services council.

(e) CMHMRCs shall establish poli-
cies and procedures addressing issuance of
keys to CMHMRC buildings, vehicles, and
equipment.

(f) Volunteers are not authorized to
use the facility or CMHMRC letterhead.

(g) All volunteers shall be subject
to the confidentiality statutes and regula-
tions governing disclosure of information
concerning persons served, including Chap-
ter 403, Subchapter K of this title (relating
to Disclosure of Client-Identifying Informa-
tion). At facilities, these regulations also
include:

(1) -Chapter 404, Subchapter E
of this title (relating to Rights of Persons
Receiving Mental Health Services); and

(2) Chapter 405, Subchapter Y
of this title (relating to Client Rights-Men-
tal Retardation Services).

(h) Volunteers shall not take any
photographs of persons served without ob-
taining clearance through the facility or
CMHMRC community relations staff, who
shall be responsible for obtaining legally
adequate consent from the appropriate per-
son.

(i) All volunteer records which di-
rectly or indirectly identify a person served
or a person formerly served are confiden-
tial. The confidentiality of such records
shall be maintained and protected, and the
information contained in such records may

not be disclosed to anyone except as autho-
rized by law.

() Volunteers are required to ob-
serve the rights and responsibilities of iden-
tifying themselves as representatives of the
department, including the responsibility to
represent the department’s position on is-
sues when acting in such capacity.

§410.64. Acceptance of Donations.

(a) Donations through nonprofit or-
ganizations. All goods, services, and funds
for persons served donated through the non-
profit organization shall be processed
through the nonprofit organization. This is
not a function or responsibility of the facil-
ity or CMHMRC community relations staff,
although the facility or CMHMRC and the
nonprofit organization may establish a pro-
cess for staff assistance and include it in the
memorandum of understanding (MOU) be-
tween the entities as outlined in §410.69 of
this title (relating to Nonprofit Organiza-
tions-Relationship to Department and/or Its
Facility or CMHMRC).

(1) The donor shall determine
the value of the donated items for tax pur-
poses. The nonprofit organization shall use
fair market value for reporting in-kind gifts
or merchandise donations.

(2) Al items shall remain the
property of the nonprofit organization until
such time as they are turned over to the
facility or CMHMRC. Donated items which
cannot be used to benefit persons served,
directly or indirectly, may be distributed to
other 501(c)(3) agencies which have an ap-
propriate use for them.

(3) Upon transfer of donated
goods, services, and funds from the non-
profit organization to the facility or
CMHMRGC, the facility or CMHMRC com-
munity relations staff shall place its own
value on the goods, services, and funds
which are accepted using values recom-
mended by the Internal Revenue Service
(IRS). These values shall be used by the
facility or CMHMRC in completing its re-
port of donations, as discussed in §410.72
of this title (relating to Auditing Guidelines;
Additional Reporting Guidelines).

(b) Donations made directly to fa-
cilities or CMHMRCs. Donations made di-
rectly to facilities shall be processed in
keeping with policies and procedures out-
lined in department Directive 1, "Standard
Operating Procedures.” CMHMRCs shall
establish their own policies and procedures
addressing processing of donations made
directly to the CMHMRC.

(c) Acknowledgment of donations.
All donations must be acknowledged.

(1) Donations to the nonprofit
organization must be acknowledged by the
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nonprofit organization. The correspondence
must be signed by a council member.

(2) Donations made directly to
the facility or CMHMRC must be acknowl-
edged by the facility or CMHMRC.

§410.65. Donations: Community Solicita-
tions; Undesignated Donations.

(a) The facility community rela-
tions staff must be the facility’s only per-
sonnel authorized to solicit goods and
services from the community. Other facility
staff members and designated personnel in
the community services programs may so-
licit donated goods, services, food, or funds
after conferring with and attaining approval
from the facility community relations staff.

(b) CMHMRCs shall be responsible
for establishing policies and procedures ad-
dressing which staff are authorized to solicit
goods and services from the community.

(c) Donors often designate items
for a particular individual, group, living
unit, or section of the facility or CMHMRC.
The facility oo CMHMRC community rela-
tions staff shall make every effort to ensure
that designated donations do not contravene
standards of care of persons served.

(d) Funds received at the facility or
CMHMRC which do not specifically desig-
nate the nonprofit organization, shall be di-
rected to the nonprofit organization if:

(1) the funds are received in re-
sponse to a specific fund appeal made to the
community by the nonprofit organization;

(2) the funds refer to a program
or activity sponsored, underwritten, or coor-
dinated by the nonprofit organization; or

(3) written authorization is ob-
tained from donors of undesignated funds
specifying that those funds be given to the
nonprofit organization,

(e) Donated food not designated for
a specific activity (e.g., birthday parties,
holiday parties, picnics) shall be approved
for quality and safety before it is distrib-
uted. At facilities’ campus-sites this ap-
proval ‘shall be obtained from the food
service manager; at CMHMRCs and com-
munity services’ sites, the approval will be
obtained from appropriate personnel.

§410.66. Capital Improvements Projects;
Naming of Donated Gifts, Memorials, or
Items. ‘

(a) Facility guidelines.

(1) Guidelines for capital im-
provement projects are established in Chap-
ter 410, Subchapter C of this title (relating
to Capital Improvements by Citizen
Groups).

(2) The naming of any gift, me-
morial, or donated item which is a capital
improvement project must be in accordance

with guidelines established by the General
Purchasing Commission and must have the
approval of the Texas Board of Mental
Health and Meatal Retardation.

(3) The naming of any gift, me-
morial, or donated item which is not a
capital improvement project must be in ac-
cordance with guidelines established by the
General Purchasing Commission and, if the
donation is to be referred to or officially
known by that name, must have the ap-
proval of the commissioner.

(b) CMHMRC guidelines. The de-
velopment and naming of capital improve-
ment projects, gifts, memorials, and donated
items at a CMHMRC shall be in accordance
with CMHMRC policies and procedures.

§410.67. Donations: Maintenance of Petty
Cash Funds.

(a) Pacility and CMHMRC direc-
tors of community relations may elect to
maintain petty cash funds for nonprofit or-
ganizations. Information regarding the need
for the maintenance of petty cash funds, the
amount of funds to be maintained, and the
uses of the funds shall be included in the
memorandum of understanding (MOU) be-
tween the facility or CMHMRC and the
nonprofit organization. A sample copy of
the MOU is referred to in §410.74 of this
title (relating to Exhibits) as Exhibit A,

(b) The facility or CMHMRC di-
rector of community relations shall keep
receipts and accurate documentation for all
petty cash funds disbursed and shall furnish
such records to the treasurer of the local
nonprofit organization,

(c) Petty cash disbursements shall
be included in the treasurer’s reports to the
local council and shall be included in the
audit of the council’s books.

§410.68. Fundraising at Local Level.

(a) PFaciliies and CMHMRCs are
authorized to undertake revenue generating
activities. In addition, each facility or
CMHMRC may have a nonprofit organiza-
tion working on its behalf to enhance the
facility’s or CMHMRC’s fundraising abili-
ties. A CMHMRC may utilize its 501(c)(3)
status for fundraising or it may establish an
independent 501(c)(3) nonprofit organiza-
tion for this purpose.

(b) At facilities, the nonprofit orga-
nization shall be known as the facility vol-
unteer services council (VSC), and shall
have responsibility for raising funds on be-
half of campus and community service pro-
grams for needs of persons - served,
employee projects, and enhanced opera-
tions.

(c) Employees may wish to conduct
activities (i.e., bake sales, sales of merchan-

dise) designed to raise money for employee
activities. The CEO must establish a proce-
dure for approving such activities.

§410.69. Nonprofit Organizations-Relation-
ship To Department andlor Its Facility or
CMHMRC. When a nonprofit organiza-
tion exists on behalf of a facility or
CMHMRC, the following provisions shall
apply.

(1) The board of the nonprofit
organization shall be cooperatively ap-
pointed by the CEO and the nonprofit orga-
nization.

(2) The CEO shall have non-
voting membership on the board of the non-
profit organization and executive commit-
tee.

(3) The facility or CMHMRC
director of community relations shall be a
non-voting member of the council board
and executive committee,

(4) The council bylaws shall
outline specific methodology for:

(A) limiting terms of offi-

(B) election of a nominating
committee;

(C) joining the nonprofit or-'
ganization; and

(D) replacing council board
members.

(5) The facility or CMHMRC
shall provide the following staff services to
the nonprofit organization:

(A) fundraising assistance;

(B) clerical and administra-
tive services, such as typing and accounting
assistance;

(C) training of volunteers
and the officers or board; and

(D) coordination of activi-
ties.
(6) The facility or CMHMRC
may provide space.

(7) ‘The council shall provide its
own:

(A) postage;

. . -
(B) printing, including letter-

head and newsletters;
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(C) special event insurance;
(D) recognition of donors;

(E) recognition event for di-
rect services volunteers; and

(F) bond for officers.

(8) A memorandum of under-
standing (MOU) governing the relationship
between the agency and/or its facility or
CMHMRC and a nonprofit organization
acting on its behalf shall be executed. A
sample MOU is referred to in §410.74 of
this title (relating to Exhibits) as Exhibit A.
The MOU should require the nonprofit or-
ganization to be in compliance with existing
state and federal laws and regulations. The
MOU should also:

(A) specify relationships be-
tween staff and the nonprofit organization
and include a mechanism for conflict reso-
lution;

(B) specify a mechanism to
ensure that solicitation:

(1) meets the mission, vi-
sion, and goals of TXMHMR,;

(ii) employs all accepted
rules of ethical fundraising;

(iii) is an appropriate
type of fundraising for the nonprofit organi-
zation; and

(iv) all proceeds less le-
gitimate expenses shall be used for the ben-
efit of the agency;

(C) specify that in the event
the nonprofit organization is audited by the
Internal Revenue Service, a copy of the
audit shall be forwarded to the facility or
CMHMRC community relations staff for
submission to the Office of Community Re-
lations, Central Office;

(D) at facilities, specify a
mechanism for receiving input from the
nonprofit organization regarding the devel-
opment of the department’s legislative
agenda and assert the right of the depart-
ment to review and approve all donations of
real property and any improvements to ex-
isting real property.

(9) At facilities where employ-
ees are invited to participate in council
meetings, employees may attend if their
work schedules permit. Facility and
CMHMRC employees may vote and hold
office in the nonprofit organization unless
such activity would create a conflict of in-

terest, i.e., the employee is involved in a
management capacity with the facility or
CMHMRC that makes decisions concerning
the business that is transacted with the
board of the nonprofit organization, If a
conflict of interest exists, the facility or
CMHMRC employee’s spouse and children
are also prohibited from voting and holding
office in the nonprofit organization.

§410.71. Volunteer Services State Council
{VSSC).

(a) The membership of the Volun-
teer Services State Council (VSSC) shall be
open to one representative from each facil-
ity and CMHMRC and the Texas Founda-
tion for MHMR,

(b) The commissioner and one
member of the Texas Board of Mental
Health and Mental Retardation shall be non-
voting members of the board and executive
committee.

(¢c) The director of the Office of
Community Relations, Central Office, shall
be a nonvoting member of the board and
executive committee.

(d) The VSSC’s bylaws shall spec-
ify a methodology for limiting the terms of
officers and electing a nominating commit-
tee.

(e) A memorandum of understand-
ing shall be developed specifying the rela-
tionship between the VSSC and the Office
of Community Relations, Central Office.

() The Office of Community Rela-
tions, Central Office, shall provide space
for VSSC records, and shall also provide:

(1) clerical and administrative
services, such as typing;

(2) training of members and the
officers of the VSSC; and

(3) coordination of activities.

(g) The VSSC shall provide its
own:

(1) postage;

(2) printing, including letterhead
and meeting materials; and

(3) bond for officers.

§410.73. Responsibility of Volunteers To
Represent TXMHMR.

(a) Volunteers must represent
TXMHMR’s position if identifying
him/herself as a volunteer for the agency or
one of its facilities, or programs.

(b) This does not preclude a volun-
teer from speaking freely about any matter
as a private citizen, as long as the volunteer
makes it clear that.such comments are the
individual’s opinion and are not made on

behalf of the program for which the individ-
val volunteers, the facility, the CMHMRC,
the department, the commissioner, or the
state.

§410.74. Exhibits.

(a) The following exhibits are re-
ferred to in this subchapter:

(1) Exhibit A-Sample Memo-
randum of Understanding (MOU) between
the department and a nonprofit organiza-
tion;

(2) Exhibit B-Employee Volun-
teer Statement, TXMHMR Form P-36;

(3) Exhibit C-Application for
Volunteer Service, TXMHMR Form V-9,

(4) Exhibit D-Confidentiality
Agreement for Volunteers, TXMHMR
Form V-12;

(5) Exhibit E-Assessment of

Volunteer, Form V-19;

(6) Exhibit F~Client Volunteer
Statement, TXMHMR Form V-15;

(7) Exhibit G-Parental Permis-
sion Form-For Volunteers Under 18 Years
of Age, TXMHMR Form V-13;

(8) Exhibit H-Exit Interview
Form, TXMHMR Form V-8.

§410.75. References. Reference is made to

the following:

(1) Texas Mental Health and
Mental Retardation Act, Texas Civil Stat-
utes, Article 5547-201, et seq, as amended.

(2) Chapter 410, Subchapter C
of this title (relating to Capital Improve-
ments by Citizens Groups);

(3) Chapter 403, Subchapter K

of this title (relating to Disclosure of Client-
Identifying Information);

(4) Chapter 410, Subchapter A
of this title (relating to Public Responsibil-
ity Committees); ,

(5) Chapter 404, Subchapter E

of this title (relating to Rights of Persons
Receiving Mental Health Services);

(6) Chapter 405, Subchapter Y
of this title (relating to Client Rights-Men-
tal Retardation Services);

(7) Department of Labor: Child
Labor Requirements;

(8) Texas Civil Statutes, Article
5547-202, §2.13 and §2.14;

(9) Texas Civil Statutes, Article
6252-11e; and

(10) Texas Civil Statutes, Arti-
cle 6252-11f.
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§410.76. Distribution.

(8) The provisions of this
subchapter shall be distributed to members
of the Texas Board of Mental Health and
Mental Retardation; deputy commissioners,
associate deputy commissioners, assistant
deputy commissioners, directors, and sec-
tion chiefs of central office; CEOs and fa-
cility and CMHMRC directors of
community relations; professional staff, Of-
fice of Community Relations, Central Of-
fice; chairpersons of the board of trustees of
CMHMRCs; members of the executive
committee of the Volunteer Services State
Council; chairpersons of the nonprofit orga-
nizations working on behalf of department
facilities; and CMHMRCs.

(b) The CEO shall be responsible
for the dissemination of the information
contained in this subchapter to all appropri-
ate staff members. .

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Septembsr 29,
1992,

TRD-9213194 Anne K. Utley
Chairman
Texas Board of Mental
Health and Mental
Retardation

Effective date: January 1, 1993

Proposal publication date: August 4, 1992
For futher information, please call: (512)
465-4670

¢ ¢ ¢
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Open Meetings

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of

higher education or political subdivisions covering all or part of four or more counties (regional agencies) must pos’
notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too late to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be

published.

Posting of open meeting notices. All notices are posted on the bulletin board outside the Office of the Secretary of
State on the first floor of the East Wing in the State Capitol, Austin. These notices may contain more detailed agenda
than what is published in the Texas Register.

Meeting Accessibllity. Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Upon request, agencies must provide
auxiliary aids and services, such as interpreters for the deaf and hearing impaired, readers, large print or braille
documents. In determining type of auxiliary aid or service, agencies must give primary consideration to the
individual’s request. Those requesting auxiliary aids or services should notify the contact person listed on the meeting
summary several days prior to the meeting by mail, telephone, or RELAY Texas (1-800-735-2989).

Texas Department of Agri-
culture

Tuesday, November 10, 1992, 9 a.m. The
Office of Hearings of the Texas Department
of Agriculture will meet at 1700 North Con-
gress Avenue, Stephen F. Austin Building,
Room 928B, Austin. According to the com-
plete agenda, the administrative hearing will
review alleged violation of Texas Agricul-
ture Code §76.116(a)(1) and 4 Texas Ad-
ministrative Code §7.22 by Jerry Hunt.

Contact: Barbara B. Deane, P.0. Box
12847, Austin, Texas 78711, (512)
463-7448.

Filed: September 29, 1992, 10:22 a.m.
TRD-9213184

Tuesday, November 10, 1992, 1:30 p.m.
The Office of Hearings of the Texas De-
partment of Agriculture will meet at 1700
North Congress Avenue, Stephen F. Austin
Building, Room 928B, Austin. According to
the complete agenda, the administrative
hearing will review alleged violation of
Texas Agriculture Code §76.116(a)(1) and
4 Texas Administrative Code §7.22 by Jerry
Hunt.

Contact: Barbara B. Deane, P.O. Box
12847, Austin, Texas 78711, (512)
463-7448.

Filed: September 29, 1992, 10:22 a.m.
TRD-9213185

¢ ¢ ¢
Credit Union Department

Thursday, October 8, 1992, 1 p.m, Credit
Union Commission of the Credit Union De-
partment will meet at the Embassy Suites
Market Center Hotel, 2727 Stemmons Free-
way, Dallas. According to the complete

agenda, the commission will invite public
input for future consideration; receive min-
utes of September 11, 1992 meeting and
communications reported by the commis-
sioner; consider proposed Rule 95.313 (ter-
minating membership in the TSGCU); and
conduct an executive session to discuss
credit unions and problem cases and consul-
tation with legal counsel regarding contem-
plated legal action.

Contact: Harry L. Elliot, 914 East Ander-
son, Austin, Texas 78752, (512) 837-9236.

Filed: September 30, 1992, 9:54 a.m.
TRD-9213238

¢ L 4 ¢

Texas Planning Council for
Developmental Disabilities

Thursday, October 8, 1992, 9 a.m. The
Executive Committee of the Texas Planning
Council for Developmental Disabilities will
meet at 4900 North Lamar Boulevard,
Room 6302, Austin. According to the com-
plete agenda, the committee will call the
meeting to order; discuss approval of min-
utes of August 6, 1992; strategic planning
activity; review stipends grant applications
and associate member applications; budget
status report; discuss designated agency; ex-
ecutive director’s report; and adjourn.

Contact: Roger Webb, 4900 North Lamar
Boulevard, Austin, Texas 78751, (512)
483-4081.

Filed: September 29, 1992, 4:20 p.m.
TRD-9213214

4 ¢ ¢

Texas Diabetes Council

Friday, October 16, 1992, 10 am. The
Texas Diabetes Council will meet at Room

M-652, 1100 West 49th Street, Austin, Ac-
cording to the complete agenda, the council
will discuss adoption of the minutes of pre-
vious meeting; discuss and possibly act on
chairman’s report on staff expansion; final
approval of State Plan to Control Diabetes
in Texas, 1993; and 1993 meeting calendar.

Contact: Richard Kropp, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7534. For ADA sssistance, call Richard
Butler at (512) 458-7488 or T.D.D. (51
458-7708 at least two days prior to thd
meeting.

Filed: September 29, 1992, 4:22 p.m.
TRD-9213216

2 ¢ ¢
Texans’ War on Drugs, Inc.

Monday, October 5, 1992, 10 a.m. Board
of Directors of Texans’ War on Drugs, Inc.
met at 11044-D Research Boulevard, Suite
200, Austin. According to the emergency
agenda summary, the directors called the
meeting to order; established quorum; dis-
cussed approval of minutes; election of offi-
cers and directors; suggested by-law amend-
ments, met in executive session; heard
president’s report; financial report; execu-
tive report; set next meeting date; discussed
other business; and adjourned. The emer-
gency meeting was necessary due to person-
nel matters.

Contact: Janis Pittel, 11044-D Research
Boulevard, Spite 200, Austin, Texas 78759,
(512) 343-6950.

Filed: September 30, 1992, 2:13 p.m.
TRD-9213248

¢ ] ¢
Texas Education Agency
Wednesday, October 7, 1992, 4 p.m. The
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Ad Hoc Committee on Textbooks of the
Texas Education Agency will meet at Room
1-100, William B. Travis Building, 1701
North Congress Avenue, Austin. According

the agenda summary, the committee will
discuss proposed amendment to 19 TAC,
Chapter 67, Subchapter A, State Textbook
Program: comparative costs of electronic
instructional media systems and textbooks.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 29, 1992, 1:.08 p.m.
TRD-9213198

Thursday, October 8, 1992, 9 a.m. The
State Board of Education (SBOE) Commit-
tee on Personnel of the Texas Education
Agency will meet at the William B. Travis
Building, 1701 North Congress Avenue,
Room 1-111, Austin. According to the
agenda summary, the committee will hear
public testimony; schedule of fees for
teacher certification; issuance of certificates
based on examination; Region XVIII Edu-
cation Service Center alternative certifica-
tion ‘program for visually handicapped en-
dorsement program; report on
commissioner’s tripartnership governance
project; report on new accreditation process
pilot project; request for approval for fund-
ing professional staff development propos-
als; discuss teacher education rules under
"' . sunset review process; status report on
accreditation of school districts; update on
paperwork reduction initiatives; report on
ethic/gender distribution of Texas Education
Agency personnel; and report on Section
504 and the Americans with Disabilities Act
in the workplace.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.,

Filed: September 30, 1992, 3:58 p.m.
TRD-9213267

Thursday, October 8, 1992, 9 a.m. The
State Board of Education (SBOE) Commit-
tee on Students of the Texas Education
Agency will meet at the William B. Travis
Building, 1701 North Congress Avenue,
Room 1-100, Austin. According to the
agenda summary, the committee will hear
public testimony, curriculum (phase-out
awarding of state graduation credit for busi-
ness mathematics course after 1992-1993
school year); approval to receive grant from
Dwight D. Eisenhower National Science
and Mathematics Program; report on the
evaluation results of piloting the Science I
course; discuss revisions to the 1991 and
1992 textbook proclamations; discuss rules
p for sunset review, i.e., hearings and ap-
; and relationship with the University
Interscholastic League.
Contact: Criss Cloudt, 1701 North Con-

gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 30, 1992, 3:58 p.m.
TRD-9213268

Thursday, October 8, 1992, 9 a.m. The
State Board of Education (SBOE) Commit-
tee on School Finance of the Texas Educa-
tion Agency will meet at the William B.
Travis Building, 1701 North Congress Ave-
nue, Room 1-104, Austin. According to the
agenda summary, the committee will hear
public testimony; discuss school finance is-
sues; proposed legislative recommendations
from the division of proprietary schools,
veterans education, and driver training for
the 73rd Legislature; approval of the
1994-1995 biennial request for legislative
appropriations for the Texas EBducation
Agency operating and program budgets;
proprietary schools and veterans education;
driver training schools; request for approval
for funding professional staff development
proposals; request for approval to receive a
grant from Dwight D. Eisenhower National
Science and Mathematics Program; discuss
potential funding sources for model alterna-
tive education center in Bexar County; dis-
cuss rules concerning hearings and appeals.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 30, 1992, 3:58 p.m.
TRD-9213269

Thursday, October 8, 1992, 12:30 p.m.
The State Board of Education (SBOE)
Committee of the Whole of the Texas Edu-
cation Agency will meet at the William B.
Travis Building, 1701 North Congress Ave-
nue, Room 1-104, Austin, According to the
agenda summary, the committee will hear
public testimony, overview of October
SBOE meeting; SBOE legislative program
and appropriations request-major elemen-
tary and secondary education legislative ini-
tiatives, school finance issues, legislative
recommendations from proprietary schools,
approval of 1994-1995 biennial request for
legislative appropriations for TEA operating
and program budgets; impact of Texas as-
sessment of academic skills standards and
potential changes in diplomas; report of
SBOE task force on high school education;
discuss TAC chapters up for sunset review,
ie., advisory groups, rules-the rulemaking
process, relationships with the United States
Government; hearings and appeals; relation-
ship with the University Interscholastic
League; and discuss pending litigation. The
discussion of pending litigation will be in
executive session in accordance with Article
6252-17, §2(e), Vernon’s Texas Civil Stat-
utes, in Room 1-103.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701. .

Filed: September 30, 1992, 3:57 p.m.
TRD-9213266

Friday, October 9, 1992, 8:30 a.m. The
State Board of Education (SBOE) Commit-
tee on Long-Range Planning of the Texas
Education Agency will meet at the William
B. Travis Building, 1701 North Congress
Avenue, Room 1-104, Austin. According to
the agenda summary, the committee will
hear public testimony; presentation-"Paying
for Public Education: New Evidence on
How and Why Money Matters"; presenta-
tion on student achievement at Wesley Ele-
mentary School in Houston ISD; year-round
schools; recommendations for appointment
to the Software Advisory Committee;
follow-up discussion of interim report on a
study of the impact of educational reform
on students in at-risk situations in Texas;
discuss federal governmental relations ac-
tivities, and recycling programs in public
schools.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 30, 1992, 3:59 p.m.
TRD-9213270

Friday, October 9, 1992, 8:30 a.m. The
State Board of Education (SBOE) Commit-
tee on the Permanent School Fund (PSF) of
the Texas Education Agency will meet at
the ‘William B. Travis Building, 1701 North
Congress Avenue, Room 1-109, Austin. Ac-
cording to the agenda summary, the com-
mittee will hear public testimony; discuss
recommended PSF investment program for
October and funds available for the pro-
gram,; request for board approval to contract
for securities lending; recommended ap-
pointments to the Investment Advisory
Committee on the PSF; review of PSF secu-
rities transactions and the investment port-
folio; and report of the PSF manager.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 30, 1992, 3:59 p.m.
TRD-9213271

Friday, October 9, 1992, 1 p.m. The State
Board of Education (SBOE) of the Texas
Education Agency will meet at the William
B. Travis Building, 1701 North Congress
Avenue, Room 1-104, Austin. According to
the agenda summary, the board will hear
public testimony; discuss approval of min-
utes; resolutions of SBOE; approval of con-
sent agenda; state textbook program; ele-
mentary/secondary education legislative
initiatives; Texas assessment of academic
skills standards and potential changes in
diplomas; fees for teacher certification; cer-
tificates based on examination; visually
handicapped endorsement program at Re-
gion XVIII Education Service Center alter-
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native certification program; curriculum
(phase-out state graduation credit for busi-
ness mathematics course after 1992-1993
school year); school finance issues; legisla-
tive recommendations from Division of Pro-
prietary Schools, Veterans Education and
Driver Training; 1994-1995 biennial request
for legislative appropriations for TEA oper-
ating/program budgets; proprietary schools
and veterans education; driver training
schools; funding for professional staff de-
velopment proposals; grant from Dwight D.
Eisenhower National Science and Mathe-
matics Program; year-round schools; perma-
nent school fund investment program for
October and funds available for program;
request to contract for securities lending;
and information on agency administration.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: September 30, 1992, 4 p.m.
TRD-9213272

L4 L 4 *

Texas Employment Commis-
sion

Wednesday, October 7, 1992, 8:30 a.m.
The Texas Employment Commission will
hold an emergency meeting at the TEC
Building, Room 644, 101 East 15th Street,
Austin. According to the agenda summary,
the commission will approve prior meeting
notes; hear staff reports: strategic plan; state
budget fiscal year 1994-1995; cost account-
ing; internal procedures of commission ap-
peals; consider and act on tax liability cases
and higher level appeals in unemployment
compensation cases listed on Commission
Docket 40; and set date of next meeting.
The emergency status is necessary due to
need to meet federal time requirements.

Filed: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: October 1, 1992, 9:21 a.m.
TRD-9213292

L4 ¢ ¢

Texas Commission on Fire
Protection

Tuesday, October 13, 1992, 2 p.m. The
Fire Protection Personnel Advisory Com-
mittee of the Texas Commission on Fire
Protection will meet at 3006B Longhom
Drive, Austin. According to the agenda
summary, the committee will discuss ap-
proval of previous minutes; discuss and
possibly act on matters relating to commis-
sion approved paid and volunteer fire
fighter certification programs under Texas
Government  Code,  Chapter 419,
Subchapters B and D; discuss and possibly
act on proposed rules and amendments to

37 TAC, Chapter 423, Subchapter A; 427,
and Subchapter B; 443; consider and dis-
cuss matters brought by committee mem-
bers, the public, and staff, discuss and pos-
sibly act on future meeting dates, times, and
agenda items.

Contact: Jack Woods, 3006B Longhorn
Drive; Austin, Texas 78759-6735, (512)
873-1700.

Filed: September 30, 1992, 8:17 am.
TRD-9213223

Wednesday-Friday, October 14-16, 1992,
9 p.m. The Texas Commission on Fire Pro-
tection will meet at 3006B Longhorn Drive,
Austin, According to the agenda summary,
the commission will meet in executive ses-
sion under Section 2(g) of Article
6252-17, and under Section 2(e) of Article
6252-17, Vernon Texas Civil Statutes; dis-
cuss and possibly act on recommendations
for funding from the Funds Allocation Ad-
visory Committee; discuss matters referred
from the Volunteer Fire Fighter Advisory
Committee, Fire Protection Personnel Advi-
sory Committee, Fire Alarm Advisory
Council; discuss and possibly act on Docket
Number FM-060, appeal of State Fire Mar-
shal Order Number FM-301; discuss and
possibly act on recommendations for new
appointments to Fire Protection Personnel,
Volunteer Fire Fighter, Fire Extinguisher,
Fire Alarm, Fire Protection (Sprinkler), and
Fireworks Advisory Committees; and dis-
cuss matters from the executive director.

Contact: Jack Woods, 3006B Longhorn
Drive; Austin, Texas 78759-6735, (512)
873-1700.

Filed: September 30, 1992, 8:19 am.
TRD-9213222

Wednesday-Friday, October 14-16, 1992,
9 a.m. (Revised agenda). The Texas Com-
mission on Fire Protection will meet at
3006B Longhorn Drive, Austin. According
to the agenda summary, the commission
will discuss and possibly act on amend-
ments to rules under 37 TAC Chapter 591
relating to fireworks rules regulated under
Article 5.43-4, Texas Insurance Code.

Contact: Jack Woods, 3006B Longhorn
Boulevard, Austin, Texas 78759-6735,
(512) 873-1700.

Filed: October 1, 1992, 8:15 a.m.
TRD-9213285

¢ ¢ ¢

Wednesday-Thursday October
1992, 10 a.m. and 9 a.m. respectively. The
Volunteer Fire Fighter Advisory Committee
of the Texas Commission on Fire Protection
will meet at 3006B Longhorn Drive,
Austin. According to the agenda summary,
the committee will discuss approval of pre-
vious minutes; elect officers; discuss and

14-15,

possibly act on proposed new rules and
changes to 37 TAC Chapters 471, 473, 475,
477, 479, 481, 483, 485, 487, and 489,
discuss and possibly act on proposed new
rule regarding acceptance of certification
program of the State Firemen and Fire Mar-
shal’s Association as equivalent to the pro-
gram adopted by the Texas Commission on
Fire Protection; discuss and possibly act on
recommendation for designation of commit-
tee member to represent the Volunteer Fire
Fighter Advisory Committee at meetings of
the International Fire Service Accreditation
Congress; discuss and possibly act on future
meeting dates, times, and agenda items.

Contact: Jack Woods, 3006B Longhorn
Drive; Austin, Texas 78759-6735, (512)
873-1700.

Filed: September 30, 1992, 8:18 am.
TRD-9213221

¢ ¢ ¢
Texas Department of Heaith

Monday, October S5, 1992, 8:30 a.m.
Texas State Board of Examiners of Mar-
riage and Family Therapists of the Texas
Department of Health met at Room S-402,
Exchange Building, 8407 Wall Street,
Austin, According to the complete agenda,
the board discussed approval of minutes of
the August 17, 1992 board meeting; dis-
cussed and possible acted on executive di

rector’s report on application/license up]
date, council on licensure, enforcement and
regulation (CLEAR), student loan deferred
payment update, Sunset Commission up-
date, and examination update; committee
reports; application for licensure; and hear
announcements and comments.

Contact: Bobby Schmidt, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6657. For ADA assistance, call Richard
Butler, (512) 458-7488, or T.D.D. (512)
458-7708 at least two days prior to the
meeting,

Filed: September 29, 1992, 4:22 p.m.
TRD-9213215

Thursday, October 8, 1992, 10 am. The
Ad Hoc Curriculum Advisory Committee of
the Advisory Council on Massage Therapy
of the Texas Department of Health will
meet at the Exchange Building, Room S-
402, 8407 Wall Street, Austin. According to
the complete agenda, the committee will
discuss and possibly act on the report of
September 1992 exam; item statistics on
September 1992 exam; revisions to intern-
ship curriculum; and revisions to skill ex-
aminer criteria for practical examination.

Contact: Jim Zukowski, 1100 West -~

Street, Austin, Texas 78756, (51z,
834-6628. For ADA assistance, Call Rich-
ard Butler (512) 458-7488 or T.D. D. (512)

¢ Open Meetings
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458-7708 at least two days prior to the
meeting.

_ Filed: September 30, 1992, 3:29 p.m.
TRD-9213264

L4 L4 ¢

Texas Higher Education Co-
ordinating Board

Wednesday, October 28, 1992, 3:30 p.m.
The Access and Equity Committee of the
Texas Higher BEducation Coordinating
Board will meet at the Chevy Chase Office
Complex, Building 5, Room 5.211, 7745
Chevy Chase Drive, Austin. According to
the complete agenda, the committee will
make recommendation on search procedures
and guidelines; update on council for
women in higher education; and campus
visits.

Contact: Dr. Betty James, P.O. Box 12788,
Austin, Texas 78711, (512) 483-6140.

Filed: October 1, 1992, 9:13 am.
TRD-9213290

¢ ¢ L 4

Texas Department of Human
Services

Friday, October 9, 1992, 10 a.m. The Ser-
«ices to Persons with Disabilities Subcom-
[xittee of the Texas Department of Human
services will meet at 701 West S1st Street,
First Floor, Bast Tower, Public Hearing
Room, Austin. According to the complete
agenda, the subcommittee will welcome and
make introductions; give agency LAR up-
date; disability policy and values clarifica-
tion; discuss values and guiding principles;
orientation on the office on services to per-
sons with disabilities; and TDHS video on
overview of services.

Contact: Anita Anderson, P.O. Box
149030, Austin, Texas 78714-9030, (512)
450-3195.

Filed: September 30, 1992, 1:47 p.m.
TRD-9213247

¢ ¢ ¢

Texas State Board of Medi-
cal Examiners

Friday, October 9, 1992, 8:30 a.m. The
Reciprocity Committee of the Texas State
Board of Medical Examiners will meet at
1812 Centre Creek Drive, Suite 300,
Austin, According to the complete agenda,
the committee will discuss administration of
the SPEX examination; proposed rule to
e "in full force" as relating to Section
.03(c)(1) of the Medical Practice Act; rec-
ommendations of ineligibility; and review
applicants for reciprocal endorsement. (Ex-

ecutive session under authority of Article
6252-17, as related to Article 4495b, 2.07,
3.05(d), 4.05(d), 5.06(s)(1) and Opinion of
Attomey General 1974, Number H-484).

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:13 p.m.
TRD-9213260

Friday, October 9, 1992, 8:30 a.m. The
Disciplinary Process Review Committee of
the Texas State Board of Medical Examin-
ers will meet at 1812 Centre Creek Drive,
Suite 300, Austin. According to the com-
plete agenda, the committee will discuss
approval of the minutes from the August
meeting; discuss the August and September
1992 enforcement reports; review and dis-
cuss guidelines and procedure manual for
Compliance Division; malpractice system;
and go into executive session to review
selected files and cases dismissed by infor-
mal settlement conferences. (Executive ses-
sion under authority of Article 6252-17, as
related to Article 4495b, 2.07, 3.05(d),
4.05(d), 5.06(s)(1) and Opinion of Attorney
General 1974, Number H-484).

Contact: Pat Wood, P.0. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:13 p.m.
TRD-9213259

Friday, October 9, 1992, 9:30 a.m. The
Examination Committee of the Texas State
Board of Medical Examiners will meet at
1812 Centre Creek Drive, Suite 300,
Austin. According to the complete agenda,
the committee will review examination ap-
plicants; review the Texas Medical Jurispru-
dence Bxamination; and review proposed
teaching fellowship permit rule. (Executive
session under authority of Article
6252-17, as related to Article 4495b, 2.07,
3.05(d), 4.05(d), 5.06(s)(1) and Opinion of
Attorney General 1974, Number H-484).

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:11 p.m.
TRD-9213256

Friday, October 9, 1992, 11:30 am. The
Public Information Committee of the Texas
State Board of Medical Examiners will
meet at 1812 Centre Creek Drive, Suite
300, Austin. According to the complete
agenda, the committee will meet with in-
tern, Murray Richter, and hear a report on
UT Public Information Team; discuss pub-
lic awareness strategy/budget; and discuss
press releases. (Executive session under au-
thority of Article 6252-17, as related to
Article 4495b, 207, 3.05(d), 4.05(d),
5.06(s)(1) and Opinion of Attorney General
1974, Number H-484).

Contact: Pat Wood, P.0. Box 149134,

Austin, Texas 78714-9134, (512) 834-4502.
Filed: September 30, 1992, 3:14 p.m.
TRD-9213261

Friday-Saturday, October 9-10, 1992, 1
p.m., and 9 a.m. respectively. The Texas
State Board of Medical Examiners will
meet at 1812 Centre Creek Drive, Suite
300, Austin. According to the agenda sum-
mary, the board will consider a request for
an opthalmology fellowship program; meet
in executive session to discuss pending liti-
gation; hear proposals for decision; have
public hearings on several rule changes;
discuss approval of minutes and board or-
ders; have probationary appearances; con-
sider a request for reinstatement; approve
1993 board meeting dates; discuss board
functions and committee structure; and hear
the executive director’s report, which will
include & discussion of Sunset Review, bud-
get, SPEX Examination; report on
Acupuncturist Advisory Committee meet-
ing; Bthics Programs; AIMS meeting; legal
and compliance. (Executive session under
authority of Article 6252-17, as related to
Article 4495b, 2.07, 3.05(d), 4.05(d),
5.06(s)(1) and Opinion of Attorney General
1974, Number H-484).

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:12 p.m.
TRD-9213258

Friday, October 9, 1992, 4 p.m. The
Stending Orders Committee of the Texas
State Board of Medical Examiners will
meet at 1812 Centre Creek Drive, Suite
300, Austin. According to the complete
agenda, the committee will determine the
eligibility of physician assistant applicant,
Stephen Roy Sullivan, due to violation of
Physician Assistant Board Rules 185.4(5);
and discuss the possibility of scheduling
public hearings on the issue of electromyo-
graphic testing. (Executive session under
authority of Article 6252-17, as related to
Article 4495b, 2.07, 3.05(d), 4.05(d),
5.06(s)(1) and Opinion of Attoney General
1974, Number H-484).

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:11 p.m.
TRD-9213257

Saturday, October 10, 1992, 7:30 am.
The Finance Committee of the Texas State
Board of Medical Examiners will meet at
the Red Lion Hotel, 6121 IH-35 North at
U.S. 290, Austin. According to the com-
plete agenda, the committee will review
financial statements and discuss appropria-
tions request.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.
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Filed: September 30, 1992, 3:14 p.m.
TRD-9213263

Wednesday, October 14, 1992, 9 a.m. The
Hearings Division of the Texas State Board
of Medical Examiners will meet at 1812
Centre Creek Drive, Suite 300, Austin. Ac-
cording to the complete agenda, the division
will hold probation appearances by the fol-
lowing physicians: Kenneth Michael Piazza,
M.D. ; Albert Leon Pulliam, M.D.; Paris
Bransford, M.D.; Edward J. Dwyer, M.D.;
Kiran Rajen Parikh, M.D.; Luke Elgene
Robinson, M.D.; Donald Stanley Chandler,
M.D.; Walter Albert Dobson, P.O.; Robert
L. Gardner, M.D.; and modification re-
quests by William Justus Head II, M.D,;
and Thomas Pierce Starr Sr., M.D. (Execu-
tive session under authority of Article
6252-17, as related to Article 4495b, 2.07,
3.05(d), 4.05(d), 5.06(s)(1) and Opinion of
Attorney General 1974, Number H-484).

Contact: Pat Wood, P.0. Box 149134,
Austin, Texas 78714-9134, (512) 834-4502.

Filed: September 30, 1992, 3:14 p.m.
TRD-9213262

* ¢ L4

Texas Board of Licensure
for Nursing Home Admin-
istrators

Friday, October 9, 1992, 1 p.m. The Edu-
cation Committee of the Texas Board of
Licensure for Nursing Home Administrators
will meet at 4800 North Lamar Boulevard,
Suite 310, Austin. According to the com-
plete agenda, the committee will call the
meeting to order; discuss advisory commit-
tee report; report on the confirmation for
starting the NAB, present information re-
garding university proposals to design, re-
vise and construct the state standards exam;
discuss $10 fee for continuing education;
discuss increase in continuing education re-
quirements to 40 hours; discuss waivers;
and adjourn.

Contact: Sandy Guyn, 4800 North Lamar
Boulevard, Suite 310, Austin, Texas 78756,
(512) 458-1955.

Filed: September 29, 1992, 11:19 am.
TRD-9213188

Friday, October 9, 1992, 1 p.m. The Fi-
nance ‘Committee of the Texas Board of
Licensure for Nursing Home Administrators
will meet at 4800 North Lamar Boulevard,
Suite 310, Austin. According to the com-
plete agenda, the committee will call the
meeting to order; discuss LAR and budget
hearings; and ajourn.

Contact: Janet Lacy, 4800 North Lamar

Boulevard, Suite 310, Austin, Texas 78756,
(512) 458-1955.

Filed: September 29, 1992, 11:19 am.
TRD-9213189

Friday, October 9, 1992, 1 p.m. The Pol-
icy Committee of the Texas Board of Licen-
sure for Nursing Home Administrators will
meet at 4800 North Lamar Boulevard, Suite
310, Austin. According to the complete
agenda, the commiitee will call the meeting
to order; discuss application rules, board
policy on public commeats, advisory com-
mittee report, and $10 continuing education
fee; and adjourn,

Contact: Janet Lacy, 4800 North Lamar
Boulevard, Suite 310, Austin, Texas 78756,
(512) 458-1955.

Filed: September 29, 1992, 11:18 am.
TRD-9213187

¢ ¢ L 4

Public Utility Commission of
Texas

Wednesday, September 30, 1992, 9 a.m,
The Public Utility Commission of Texas
met at 7800 Shoal Creek Boulevard, Austin.
According to the emergency revised com-
plete agends, the commission considered
the Appeal of Examiner’s Order Number 34
in Docket Number 10894-application of
Gulf States Utilities Company to reconcile
fuel costs, establish new fixed fuel factors,
and recover its under-recovered fuel ex-
pense, The emergency meeting was neces-
sary to preserve jurisdiction over the subject
matter of the appeal.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: September 29, 1992, 2:04 p.m.
TRD-9213208

Wednesday, September 30, 1992, 9 a.m.
The Public Utility Commission of Texas
met at 7800 Shoal Creek Boulevard, Austin.
According to the emergency revised com-
plete agenda, the commission considered
Bailey County Electric Cooperative Associ-
ation’s request to waive the annual mini-
mum charge for the cotton gin service tariff
Docket Number 11490, The emergency
meeting was necessary due to recent devel-
opments.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: September 29, 1992, 2:03 p.m.
TRD-9213207

Thursday, January 7, 1993, 9 am. The
Hearings Division of the Public ‘Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450,
Austin.According to the complete agenda,
the division will hold a second prehearing

conference in Docket Number 11336-
general counsel's inquiry into the reason-
ableness of the rates, terms, and conditions
of Southwestern Bell Telephone Company’s -
central office-based PBX-Services fq
which flexible pricing is permitted, ,
Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: September 29, 1992, 2:02 p.m.
TRD-9213202

Wednesday, January 20, 1993, 9 a.m, The
Public Utility Commission of Texas will
meet at 7800 Shoal Creek Boulevard, Suite
450, Austin. According to the complete
agenda, the commission will hoid a hearing
on the merits in Docket Number
11288-application of Southwestern Bell
Telephone Company for approval of direc-
tory assistance call completion service in
section 6 of the cellular mobile telephone
interconnection tariff.,

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: September 29, 1992, 2:01 p.m.
TRD-9213197

¢ ¢ ¢

Railroad Commission of
Texas

Monday, October 5, 1992, 9:30 a.m. The
Railroad Commission of Texas met at the
William B. Travis Building, Room 1-111,
1701 North Congress Avenue, Austin. Ac-
cording to the complete emergency revised
agenda, the commission considered a mo-
tion for rehearing for Docket Number
2-97,685 for Southern Oil and Gas, Lim-
ited, Milburn Kram Unit Lease, Well Num-
ber 1 (ID. Number 075223), Moulton
(Jackson) Field, Lavaca County, Texas.
Considered a8 motion for rehearing for
Docket Number 3-94,923 for Ziegler Oper-
ating Company, Westmoreland (120402)
Lease, Well Number 1, Ansley Field,
Wharton County, Texas. The emergency
status was necessary as of the regular post-
ing deadline, the Hearings Examiner in this
docket had not received notice of a motion
for rehearing. After the posting deadline,
the Hearings Examiner received such no-
tice. Action on the motion for rehearing is
required at the next regularly scheduled
meeting, October 5, 1992, before the mo-
tion for rehearing i3 overruled by law.

Contact: Carole J. Vogel, P.O. Box 12967,
Austin, Texas 78701, (512) 463-6921.

Filed: September 30, 1992, 4:29 p.m.
TRD-9213282

¢ ¢ ¢
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Stephen F. Austin State Uni-
versity

— Monday, October 19, 1992, 10 a.m. The

oard of Regeats of the Stephen F. Austin

__ State University will meet at SFA Campus,

Room 307, Austin Building, Nacogdoches.
According to the complete agenda, the
board will discuss SFA 98 Workshop and
have open discussion of Tuesday board
items.

Contact: Dr. Dan Angel, P.O. Box 6078
SFA, Nacogdoches, Texas 75962, (409)
568-2201.

Filed: September 31, 1992, 9:26 a.m.
TRD-9213294

Tuesday, October 20, 1992, 9 a.m, The

Board of Regents of the Stephen F. Austin
State University will meet at SFA Campus,
Room 307, Austin Building, Nacogdoches.
According to the complete agenda, the
board will discuss approval of minutes; per-
sonnel; academic and student affairs; finan-
cial affairs; buildings and grounds; resolu-
tion of the board; reports; and meet in
executive session.

Contact: Dr. Dan Angel, P.O. Box 6078
SFA, Nacogdoches, Texas 75962, (409)
568-2201.

Filed: September 31, 1992, 9:25 am.
TRD-9213293

¢ ¢ , o
Regional Meetings

Meetings Filed September 29,
1992

The Cash Water Supply Corporation will
meet at the Administration Office on FM
1564 East, Greeaville, October 13, 1992, at
7 p.m. Information may be obtained from
Donna Mohon, P.O. Box 8129, Greenville,
Texas 75404, (903) 883-3407. TRD-
9213210.

Millersview-Doole Water Supply Corpo-
ration Board of Directors met at the Corpo-
ration’s Business Office, 1 block West of
FM 765 and FM 2134, Millersview, Octo-
ber 5, 1992, at 8 p.m. Information may be
obtained from Glenda M. Hampton, P.O.
Box E, Millersview, Texas 76862-1005,
(915) 483-5438. TRD-9213209.

¢ ¢ ¢

Meetings Filed September 30,
1992

The Brazos River Authority Board of Di-
rectors, Administrative Policy Committee
will meet at the Futura Room, East Tower,
Hystt Regency DFW Airport Hotel, Dallas-
Fart Worth Airport, October 6, 1992, at 10
am. Information may be obtained from
Mike Bukala, P.O. Box 7555, Waco, Texas
76714-7555, (817) 776-1441. TRD-
9213234

The Brazos River Authority Board of Di-
rectors, Water Utilization Committee will
meet at the Futura Room, East Tower,
Hyatt Regency DFW Airport Hotel, Dallas-
Fort Worth Airport, October 6, 1992, at
Noon. Information may be obtained from
Mike Bukala, P.O. Box 7555, Waco, Texas
76714-7555, (817) 776-1441. 'TRD-
9213235

The Brazos River Authority Board of Di-
rectors, Audit Committee will meet at the
Futura Room, East Tower, Hyatt Regency
DFW Airport Hotel, Dallas-Fort Worth Air-
port, October 6, 1992, at 2 p.m. Information
may be obtained from Mike Bukala, P.O.
Box 7555, Waco, Texas 76714-7555, (817)
776-1441. TRD-9213236

The Dawson County Central Appraisal
District Board of Directors will meet at 920
North Dallas Avenue, Lamesa, October 7,
1992, at 7 a.m. (Revised agenda). Informa-
tion may be obtained from Tom Anderson,
P.O. Box 797, Lamesa, Texas 79331, (806)
872-7060. TRD-9213281.

The Education Service Center, Region VI
Board of Directors will meet at Region VI,
Huntsville, October 8, 1992, at 5 p.m. Infor-
mation may be obtained from Bobby Rob-
erts, 3332 Montgomery Road, Huntsville,
Texas 77340, (409) 295-9161. TRD-
9213251,

The Garza County Appraisal District
Board of Directors will meet at 124 East
Main, Post, October 8, 1992, at 9 am.
Information may be obtained from Billie Y.
Windham, P.O. Drawer F, Post, Texas
79356, (806) 495-3518. TRD-9213249.

The Lavaca County Central Appraisal
District Board of Directors will meet at 113
North Main, Hallettsville, October 12,
1992, at 4 p.m. Information may be ob-
tained from Diane Munson, P.O. Box 386,
Hallettsville, Texas 77964. (512) 798-4396.
TRD-9213250.

¢ ¢ ¢

Meetings Filed September 31,
1992

The Aqua Water Supply Corporation met
at 305 Eskew, Aqua Office, Bastrop, Octo-
ber 5, 1992, at 7:30 p.m. Information may
be obtained from Adlinie Rathman, P.O.
Box P, Bastrop, Texas 78602, (512)
321-3943, TRD-9213291.

The Dallas Central Appraisal District
Board of Directors will meet at 2949 North
Stemmons Freeway, Second Floor, Dallas,
October 7, 1992, at 7:30 a.m. Information
may be obtained from Rick L. Kuehler,
2949 North Stemmons Freeway, Dallas,
Texas 75247, (214) 631-0520. TRD-
9213287,

The TML Group Benefits Risk Pool
Board of Trustees will meet at the Hyatt
Regency Houston, Houston, October 7,
1992, at 9:30 a.m. Information may be ob-
tained from Suzanne Steindorf, 211 East
Seventh Street, Austin, Texas 78701, (512)
320-7861. TRD-9213286.

¢ ¢ ¢
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In Addition

The Texas Register is required by statute to publish certain documents, including applications to
purchase control of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

Texas Air Control Board

Notice of Opportunity to Comment on
Administrative Actions

The Texas Air Control Board (TACB) staff is providing an
opportunity for written public comment on the listed
agreed board orders (ABOs) pursuant to the Texas Clean
Air Act, Health and Safety Code, Chapter 382, §382.096.
The Act, §382.096, requires that TACB may not approve
these ABOs unless the public has been provided an oppor-
tunity to submit written comments. Section 382.096 re-
quires that notice of the proposed orders and of the
opportunity to comment must be published in the Texas
Register no later than the 30th day before the date on
which the public comment period closes, which in this
case is November 5, 1992. Section 382.096 also requires
that TACB promptly consider any written comments re-
ceived and that TACB may withhold approval of an ABO
if a comment indicates the proposed ABOQ is inappropriate,
improper, inadequate, or inconsistent with the require-
ments of the Texas Clean Air Act. Additional notice is not
required if changes to an ABO are made in response to
written comments.

A copy of each of the proposed ABOs is available for
public inspection at both the TACB’s Central Office,
located at 12124 Park 35 Circle, Austin, Texas 78753,
(512) 908-1000 and at the applicable regional office listed
below. Written comments about these ABOs should be
sent to the staff attorney designated for each ABO at the
TACB'’s central office in Austin, and must be received by
5 p.m. on November 5, 1992. Written comments may also
be sent by fac§imile machine to the staff attorney at (512)
908-1850. The TACB staff attorneys are available to dis-
cuss the ABOs and/or the comment procedure at the listed
phone numbers; however, §382.096 provides that com-
ments on the ABOs should be submitted to TACB in
writing.

Company: AAA Cleaners; Location: Garland, Dallas
County; Type of Facility: dry cleaning facility; Rule Vio-
lated: Board Rule 115.521, failure to vent the entire dryer
exhaust through a properly functioning carbon absorption
system or other equally effective control device; Penalty:
$500; Staff Attomney: Walt Ehresman, (512) 908-1843;
Regional Office: 6421 Camp Bowie Boulevard, Suite 312,
Fort V;’grﬂl Texas 76116, (817) 732-5531 or (817)
732-5532.

Company: Amoco Chemical Company; Location: Texas
City, Galveston County; Type of Facility: synthetic or-
ganic chemical manufacturing plant; Rule Violated: Board
Rule 101.20(1), failing to repair 28 leaking valves within
15 days of detection; Penalty: $7,000; Staff Attorney;
David Todd (512) 908-1851; Regional Office: 5555 West
Loop, Suite 300, Bellaire, Texas 77401, (713) 666-4964.

Company: Atlas Pallet Industries, Incorporated; Location:
Burlescn, Johnson County; Type of Facility: wooden pal-

let manufacturing plant; Rule Violated: Board Rule
111.101 and Agreed Board Order Number 89-05(b), by
causing, suffering, allowing, or permitting outdoor burning
without the prior written consent of the board; Penalty:
$1,000; Staff Attorney: Walt Ehresman (512) 908-1843;
Regional Office; 6421 Camp Bowie Boulevard, Suite 312,
Fg;ts\ggrth. Texas 76116, (817) 732-5531 or (817)
732-5532.

Company: Austin Turnkey Construction, Inc.; Location:
Houston, Harris County; Type of Facility: a building; Rule
Violated: Board Rule 101.20(2), by violating national
emissions standards for hazardous air pollutants (asbestos);
Penalty: $1,000; Staff Attorney: Rodman C. Johnson,
(512) 908-1854, Regional Office: 5555 West Loop, Suite
312, Bellaire, Texas 77401, (713) 666-4964.

Company: Baytank (Houston) Incorporated; Location:
Seabrook, Harris County; Type of Facility: methyl acrylate
storage terminal; Rule Violated: Board Rule 116.4, by
violating a permit condition which requires installed
carbon absorption units to be operated, monitored, and
maintained such that breakthrough of carbon compounds
to the atmosphere does not occur; Penalty: $11,000; Staff
Attorney: David Todd (512) 908-1851, Regional Office:
5555 West Loop, Suite 300, Bellaire, Texas 77401, (713)
666-4964.

Company: Blue Ridge Sign Crafters; Location:
Weatherford, Parker County; Type of Facility: wood sign
making plant; Rule Violated: Board Rule 116.1, construct-
ing and operating a wooden sign sandblasted operation
without first obtaining a permit or qualifying for a stan-
dard exemption; Penalty: $0.00 ("Minor Source"); Staff
Attorney: Walt Ehresman (512) 908-1843; Regional Of-
fice: 6421 Camp Bowie Boulevard, Suite 312, Fort Worth,
Texas 76116, (817) 732-5531 or (817) 732-5532,

Company: Gulf States Utilities Company; Location: Beau-
mont, Jefferson County; Type of Facility: electric power
generation station; Rule Violated: Board Rule 101.20(2),
pertaining to asbestos-failing to giver proper notification to
the board of intention to demolish buildings at least 10
working days prior to the beginning of demolition; Pen-
alty: $1,000; Staff Attoney: Walt Ehresman (512)
908-1843; Regional Office: 3870 Eastex Freeway, Suite
I;g B;Sumont. Texas 77703, (409) 898-3838 or (409)
898-3790.

Company: Hollman, Incorporated; Location: Irving, Dallas
County; Type of Facility: woodworking plant; Rule Vio-
lated: Board Rule 116.1, constructing and operating a
sawdust collection cyclone without first obtaining a permit
or qualifying for a standard exemption; Penalty: $3,425;
Staff Attorney; Walt Ehresman (512) 908-1843; Regional
Office: 6421 Camp Bowie Boulevard, Suite 312, Fort
Worth, Texas 76116, (817) 732-5531 or (817) 732-5532.

Company: Occidental Chemical Company; Location: Pasa-
dena, Harris County; Type of Facility: ammonia terminal;
Rule Violated: Board Rule 116.1, modifying and operating
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the facility without first obtaining a permit or qualifying
for a standard exemption; Penalty: $5,000; Staff Attorney:
Rodman C. Johnson, (512) 908-1854; Regional Office:
222.54 ;Vﬁist Loop, Suite 312, Bellaire, Texas 777401, (713)

Company: Pearl Cleaners, Inc. (formerly dba Comet One-
Hour Cleaners); Location: Garland, Dallas County; Type
of Facility: dry cleaning plant; Rule Violated: Board Rule
115.521, failing to vent the entire dryer exhaust through a
properly functioning carbon absorption system or other
equally effective control device; Penalty: $500; Staff At-
torney. David Todd (512) 908-1851; Regional Office:
6421 Camp Bowie Boulevard, Suite 312, Fort Worth,
Texas 76116, (817) 732-5531 or (817) 732-5532.

Company: Rowlett Cleaners; Location: Rowlette, Dallas
County; Type of Facility: dry cleaning facility; Rule Vio-
lated: Board Rule 115.521, failure to vent the entire dryer
exhaust through a properly functioning carbon absorption
system or equally effective control device; 115.526, failure
to keep the required records; Penalty: $500; Staff Attor-
ney: Walt Ehresman (512) 908-1843; Regional Office:
6421 Camp Bowie Boulevard, Suite 312, Fort Worth,
Texas 76116, (817) 732-5531 or (817) 732-5532.

Company: Total Management, Inc.; Location: Houston,
Harris County; Type of Pacility: a building; Rule Violated:
Board Rule 101.20(2), by violating national emissions
standards for hazardous air pollutants (asbestos); Penalty:
$2,500; Staff Attorney: Rodman C. Johnson, (512)
908-1854; Regional Office: 5555 West Loop, Suite 312,
Bellaire, Texas 77401, (713) 666-4964.

Company: Total Manufacturing Company, Incorporated;
Location: Ennis, Ellis County; Type of Facility: PVC
bonding plant; Rule Violated: Board Rule 116.1, con-
structing and operating a PVC bonding plant without first
obtaining a permit or qualifying for a standard exemption;
Penalty: $400; Staff Attorney: Walt Ehresman (512)
908-1843; Regional Office: 6421 Camp Bowie Boulevard,
Suite 312, Fort Worth, Texas 76116, (817) 732-5531 or
(817) 732-5532. .

Company: Town and County Food Stores; Location: Ster-
ling City, Sterling County; Type of Facility: dual-
chambesred incinerator; Rule Violated: Board Rule
111.121(5), exceeding opacity limits for visible emissions
from incinerator; Board Rule 111.129(2), failing to post
and follow equipment instruction concemning warm-up,
cleaning, and pilot light operation of incinerator; Board
Rule 1164, failing to comply with permit conditions for
maintaining incinerator temperatures; Penalty: $2,500;
Staff Attorney: David' Todd (512) 908-1851; Regional
Office: 1901 East 37th Street, Suite 101, Odessa, Texas
79762, (915) 367-3871 or (915) 367-3872.
Issuad in Austin, Texas, on September 30, 1982.
TRD-9213241 Lane Hartsock

Deputy Director, Air Quallty Planning

Texas Air Control Board

Filed: Septamber 30, 1992

¢ ¢ ¢
Brazos Valley Development Council
Consultant Proposal Request

The award for consulting services is filed under the provi-
sions of Texas Civil Statutes, Article 6252-11c.

The proposal was published in the June 5, 1992, issue of
the Texas Register (17 TexReg 4130).

The consultant is to perform a single independent audit in
accordance with the Office of Management and Budget
(OMB) Circular A-128.

The firm chosen: Pattillo, Brown & Hill, Certified Public
Accountants, 200 West Highway 6, Suite, 300, Waco,
Texas 76712.

The total value of the contract is $13,200 for the period
October 1, 1992-September 30, 1992, with the option of
extending the contract for an additional two years.

The final reports for this audit should be issued by January
31, 1993.

Issued in Bryan, Texas, on September 23, 1982,

TRD-8213218 Glenn J. Gook
Executive Director
Brazos Vailey Development Councll

Filed: September 30, 1992

¢ ¢ ¢
Comptroller of Public Accounts
Lottery Broadcast Rights

Notice of Request for Proposals. Pursuant to the State
Lottery Act, the Lottery Division of the Comptroller of
Public Accounts announces its request for proposéls (RFP)
for lottery broadcast rights. The purpose of the RFP is for
the lottery to obtain proposals from stations in the follow-
ing eight areas of dominant influence (ADI) to provide for
the live broadcast of lottery drawings in those markets.
The eight ADIs are: Beaumont, Corpus Christi, El Paso,
Laredo, Lubbock, Victoria, Waco-Bryan, and Wichita
Falls. This notice supplants all previous notices of solicita-
tion of proposals for lottery broadcast rights in the afore-
mentioned ADIs.

Contact. Parties interested in submitting a proposal should
contact the General Counsel’s Office, Comptroller of Pub-
lic Accounts, 111 East 17th Street, Room. 113, Austin,
Texas 78774, (512) 475-0252, for a complete copy of the
RFP. The RFP will be available for pickup at the previous
address on Tuesday, October 6, 1992, between 1 p.m. and
5 p.m. (CDT), and during normal business hours thereaf-
ter.

Closing Date. Proposal must be received in the general
counsel’s office no later than 2 p.m. (CDT), on October
23, 1992. Proposals received after this date and time will
not be considered.

Award Procedure. All proposals will be subject to evalu-
ation by a committee based on the evaluation criteria set
forth in the RFP. The committee will determine which
proposal best meets these criteria and will make a recom-
mendation to the director, who will make the final deci-
sion. A proposer may be asked to clarify its proposal,
which may include making an oral presentation or site
visit, prior to final selection.

The Lottery Division reserves the right to accept or reject
any or all proposals submitted. The Lottery Division is
under no legal or other requirements to execute a resulting
contract on the basis of this notice or the distribution of
the RFP. Neither this notice nor the RFP commits the
Lottery Division to pay for any costs incurred prior to the
execution of a contract.
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The anticipated schedule of events is as follows: RFP
available-October 6, 1992; letter of intent to propose
due-October 13, 1992; proposals due~Ociober 23, 1992,
by 2 p.m.; announcement of apparent successful propos-
er(s)-October 28, 1992, or as soon as possible thereafter.
issued in Austin, Texas, on September 30, 1982.
TRD-9213224 Anthur F. Lofton

Senior Legal Counse!, General Law

Section
Comptroller of Public Accounts

- Filed: September 30, 1992

Office of Consumer Credit
Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-
las and methods described in Texas Civil Statutes, Article
1.04, Title 79, Revised Civil Statutes of Texas, as
amended (Article 5069-1.04, Vernon’s Texas Civil Stat-
utes).

¢

¢ * ¢
Effective Period Consumer (l)lAgricultural/ Commercial(®
Types of Rate Ceilings (Dates are Inclusive) Commercial (%) thru_$250.000 over $250,000
Indicated (Weekly) Rate - Art. 1.04(a)(1) 10/05/92-10/11/92 18.00% 18.00%
Monthly Rate - Art. 104 (c)(®) 10/01/92-10/31/92 18.00% 18.00%

1 . .
Mcredit for personal, family or household use. (2Credit for business, commercial, investment or other similar purpose. (3)For

variable rate commercial transactions only.

Issued in. Austin, Texas, on September 28, 1962.

TRD-8213230 Al Endsloy
Conesumer Credkt Commissioner

Filed: September 30, 1992

¢ ¢ *
Employees Retirement System of Texas
Consultant Contract Award

This award for consulting services for the reporting of
federal actions affecting public pension plans is being filed
pursuant to the provisions of Texas Civil Statutes, Article
6252-11c, §2 and §6. Receipt in a timely fashion of
significant actions by the executive and legislative
branches of the federal government is necessary to assist
the Employees Retirement System of Texas in discharging
its fiduciary responsibilities and maintaining a qualified
pension plan.

The consultant is Don Kennard; Route 3, Box 229;
Charles Town, West Virginia 25414, The term of this
contract is from September 1, 1992-August 31, 1993. The
total cost for the contract is $19,800. All reporting under
this contract ig on an as needed or as requested basis.
issued in Austin, Texas, on September 28, 1992.

TRD-8213089 Charies D. Travie
Executive Director
Employess Retirement System of Texas

Filed: September 28, 1992

L L4 ¢
Texas Department of Human Services

Notice of Consultant Contract Extension
and Amendment

In accordance with Texas Civil Statutes, Article .

6252-11c the Texas Department of Human Services

publishes this notice of consultant contract amendment and
extension. In the March 9, 1990, issue of the Texas
Register (15 TexReg 1325), the Texas Department -of
Human Services gave notice of the award of a consulting
contract to Austin Data Management Associates, P.O. Box
4358, Austin, Texas 78765.

The total dollar amount was noted as $30,000, and the —
ending date of the contract was noted as August 31, 1991.

The contract was subsequently extended for one year
without additional cost. The contract has been increased -
by an additional $9,900, for a revised total of $39,900, and
extended through August 31, 1993. The services to be
delivered remain the same.

The due date for the reports under the extended contract is
August 31, 1993,

Issued in Austin, Texas, on September 14, 1992,

TRD-9213226 Nancy Murphy
Agency Lialson, Policy and Dooumem
Support
Texas Depunmom of Human Services

Filed: September 30, 1992

¢ ¢ *
Texas Department of Public Safety

Regulations Governing Parking and
Traffic Administration

The Texas Department of Public Safety, in accordance
with the Administrative Procedure and Texas Register Act,
Texas Civil Statutes, Article 6252-13a, is holding a public
hearing October 13, 1992, at 10 am. in Department of
Public Safety Headquarters, Conference Room "B," 5805
North Lamar Boulevard, Austin.

The purpose of the hearing is to receive testimony regard-

ing adoption of amendments to the administrative rule
regarding parking and traffic administration, §§4.31-4.46, -
promulgated pursuant to authority of the Texas Govern-

ment Code, §411.006(4).
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Interested parties are invited to submit advanced written
notice of their intent to attend the hearing and present, at
the time of the hearing, any remarks they wish to make.
Written comments should be received by the close of the
hearing to be considered. Any written comments and
letters of intent to attend the hearing must be addressed to
John C. West, Jr., Chief of Legal Services, Texas Depart-
ment of Public Safety, P.O. Box 4087, Austin,
78773-0001.

Persons with disabilities who plan to attend this meeting
and who may need auxiliary aids or services such as
interpreters for persons who are deaf or hearing impaired,
readers, large print or braille, are requested to contact John
C. West, Jr. at (512) 465-2250 two work days prior to the
meeting so that appropriate arrangements can be made.

This hearing will be conducted in accordance with the
Texas Department of Public Safety’s general rules of
practice and procedures rules, §§29.1-29.49.

issued in Austin, Texas, on September 28, 1992.

TRD-8213182 John C. West, Jr.
Chiet of Legal Services
Texas Department of Public Salety

Filed: September 29, 1992

¢ ¢ ¢

Senate Committee on Health and
Human Services

Public Notice of Hearing

The Senate Committee on Health and Human Services will
hold a public hearing on adoption policies and
conservatorship of children in Texas on Thursday, October
8, 1992, in Houston. The hearing will begin at 10 a.m. in
the Houston Room on the Second Floor of the University
Center at the University of Houston, Main Campus, 4800
Calhoun. The university recommends using Entrance
Number 1 from Calhoun. Visitors will be able to park all
day in Lot 1-B for $2.00 or in underground parking at the
Hilton Hotel on campus for $3.00 (the exact amount will
be necessary).

The committee is particularly interested in obtaining pub-
lic comment on issues relating to foster parents becoming
adoptive parents, transracial/transcultural adoptions, and

the separation of siblings. Persons concerned about other -

adoption-related topics also are welcome to testify before
the committee,

Witnesses are encouraged to submit a written statement in
addition to their oral comments, if possible. Written testi-
mony will ensure the comments are recorded accurately in
the committee’s official hearing records.

Persons who are unable to attend the hearing but wish to
have their comments recorded may forward written testi-
mony to P.O. Box 12068, Austin, Texas 78711.

For more information, please contact the committee staff
at (512) 463-0360.

Issued in Austin, Texas, on September 30, 1992.

TRD-8213233 Sandra Bemal-Malone
Commitiee Clerk
Senate Committee on Health and Human
Setvices
Fied: September 30, 1982
¢ ] ¢

Texas Department of Transportation
Public Hearing Notice

The Texas Department of Transportation (TxDOT) will
hold a public hearing on Friday, October 16, 1992, at 9
am. in the first floor hearing room of the D. C. Greer
State Highway Building at 125 East 11th Street in Austin,
to receive public comment on the proposed statewide
transportation improvement program. Title 23, United
States Code, §134 and §135, as amended by the
Intermodal Surface Transportation Efficiency Act of 1991,
requires each designated metropolitan planning organiza-
tion (MPO) and the state, respectively, to develop a trans-
portation improvement program (TIP) as a condition to
securing federal funds for the next three fiscal years for
transportation projects under either Title 23 or the Federal
Transit Act (formerly the Urban Mass Transportation Act
of 1991).

Section 134(h) requires an MPO to develop its TIP in
cooperation with the state and affected transit operators; to
provide citizens, affected public agencies, representatives
of transportation agency employees, other affected em-
ployee representatives, private providers of transportation,
and other interested parties with a reasonable opportunity
to comment on the proposed TIP; and further requires the
TIP to be updated at least once every two years and to be
approved by the MPO and by the governor. Section 135(f)
requires the state to develop a statewide transportation
improvement program (STIP) for all areas of the state in
cooperation with those designated MPOs; and further re-
quires the governor to provide citizens, affected public
agencies, representatives of transportation agency employ-
ees, other affected employee representatives, private pro-
viders of transportation, and other interested parties with a
reasonable opportunity to commeat on the proposed STIP.

Various TIPs applicable to the designated MPOs as well as
to those areas outside designated MPO boundaries have
been presented for public comment by means of 70 public
meetings conducted by relevant authorities throughout the
state. The proposed STIP has been developed and refined
through this process.

By letters dated September 9, 1992, addressed to federal
transportation officials, the Honorable Ann W. Richards,
Governor of Texas, delegated to the Texas Transportation
Commission (commission) those powers and responsibili-
ties granted to her by the Intermodal Surface Transporta-
tion Efficiency Act of 1991, save and except the Recre-
ational Trails Program.

By Minute Order Number 101512 dated September 29,
1992, the commission found that the requisites of §134
were fully satisfied as they pertain to development of the
prescribed TIPs by the MPOs (with the exception that the
Austin MPO has not yet signed the required self-
certification statement), and that the STIP prepared and
recommended by TxDOT fully satisfies the requisites of
§135. Pursuant to the authority delegated by the governor,
the commission also approved the respective TIPs of each
designated MPO (with the exception of Austin) as re-
flected in the referenced STIP, proposed the STIP for
adoption and final approval subject to public comment,
and ordered the executive director to conduct or have
conducted a public hearing to secure public comment,

A file copy of the draft statewide transportation improve-
ment program is available for review at TxDOT ceatral
Austin office of the Division of Transportation Planning
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located at Building 1, Room 318, 40th and Jackson,
Austin, and in each TxDOT district office. Persons wish-
ing to review complete STIP may secure address and
telephone number of the nearest district office from the
division at (512) 465-7466. Also, a file copy is available at
each metropolitan planning organization office. Local
TxDOT district offices may be contacted for information
on the appropriate metropolitan planning organization of-
fice locations.

Copies of the proposed STIP and documentation consist-

ing of approximately 600 pages are available for purchase

by contacting Mr. Eddie Shafie, P.0. Box 5051, Austin,
Texas 78763-5051, phone (512) 465-7466, fax (512)
467-3952. Copies of the "Introduction and Summary” are
available on request without charge at any of the listed
TxDOT offices.

Registration for the hearing will begin at 8 am., and
speakers will be taken in the order registered. Any inter-
ested person may appear and offer comments or testimony,
either orally or in writing; however, questioning of
witnesses will be reserved exclusively to the presiding
authority as may be necessary to ensure a complete record.
While any person with pertinent comments or testimony
will be granted an opportunity to present them during the
course of the hearing, the presiding authority reserves the
right to restrict testimony in terms of time or repetitive
content. Groups, organizations, or associations should be
represented by only one speaker, Speakers are requested to
refrain from repeating previously presented testimony.

Further information on the STIP may be obtained from
Alvin R. Luedecke, Jr., Division of Transportation Plan-
ning, P.O. Box 5051, Austin, Texas 78763-5051, (512)
465-7346. Interested parties who are unable to attend the
hearing may submit written comments to Alvin R.
Luedecke, at that address. In order to be considered, all
comments must be received by TxDOT no later than
Friday, October 16, 1992.

Issued in Austin, Texas, on September 30, 1992.

TRD-9213231 Robert E. Shaddock
Genaral Counsel
Texas Department of Transportation

Filed: September 30, 1992

¢ 4 ¢
Request for Public Comment

The Texas Department of Transportation (TxDOT) solicits
comments from interested parties about its proposed pro-
gram framework for policies and procedures being formu-
lated for transportation enhancement activities under 23
United States Code, §133, as added by the Intermodal
Surface Transportation Efficiency Act of 1991, Public
Law 102-240, 105 Statute 1927, (ISTEA). Details of the
proposal are available from TxDOT in a separate docu-
ment entitled "TxDOT Transportation Enhancement
Program-Proposed Program Framework."

Section 133, cited previously, mandates that 10% of the
funds apportioned to a state under 23 United States Code,
§104(b)(3) may only be used for transportation enhance-
ment activities. Present estimates are that during the six-
year term of ISTEA (federal fiscal years 1992-1997) $180
million would be available to Texas for those purposes.
Congressional action will determine actual amounts for
each year. Funds apportioned to Texas in any one fiscal
year may be committed to transportation enhancements at

any time before the end of the third fiscal year following
the apportionment year. For example, $26 million was
made available to Texas for transportation enhancements
for fiscal year (FY) 1992. Those funds remain available
through FY 1995,

"Transportation enhancement activities," as defined in 23
United States Code, §101(a), "means, with respect to any
project or the area to be served by the project, provision of
facilities for pedestrians and bicycles, acquisition of scenic
easements and scenic or historic sites, scenic or historic
highway programs, landscaping and other scenic beautifi-
cation, historic preservation, rehabilitation and operation
of historic transportation buildings, structures, or facilities
(including historic railroad facilities and canals), preserva-
tion of abandoned railway corridors (including the conver-
sion and use thereof for pedestrian or bicycle trails),
control and removal of outdoor advertising, archaeological
planning and research, and mitigation of water pollution
due to highway runoff." Only activities included on this
list are eligible under federal guidelines.

The same section of federal law defines "project” as "an
undertaking to construct a particular portion of a highway,
or if the context so implies, the particular portion of a
highway so constructed.”

Federal Highway Administration (FHWA) guidelines re-
quire that, to be eligible for funding a transportation
enhancement must go beyond what is normally provided.
TxDOT, FHWA, and the Federal Transit Authority will
coordinate in the initial determination whether activities
are eligible enhancements or "normal.”

Transportation enhancement activities are not required to
relate directly to a currently planned highway project.
FHWA does require, however, that transportation activities
relate directly to the intermodal transportation system by
"function, proximity or impact." Some examples: an inde-
pendent bike path is a functional part of the intermodal
wansportation system; removal of outdoor advertising
within sight of a highway is justified because of its
proximity; and retrofitting an existing highway by creating
a wetland to filter highway runoff would qualify based on
the impact on water quality by the runoff. Once the
required relationship is established, transportation en-
hancements could be carried.out in a variety of ways.
They may be stand-alone projects or parts of larges, joint
development projects. FHWA guidelines also provide that
environmental analysis, project planning, design, land ac-
quisition, and construction activities necessary for imple-
menting a qualifying transportation enhancement project
are activities eligible for funding.

Transportation enhancement activities are also subject to
the project location restrictions of 23 United States Code,
§133(c). Thus, except for bicycle transportation and pedes-
trian walkway projects, they may not be located on local
roads or rural minor. collectors. They must also comply
with federal laws governing environmental processes, ac-
cessibility, Davis-Bacon wage rates, competitive bidding,
etc.

Federal funds are not disbursed in advance; state funds
must first be spent for the eligible activities. Those state
funds are then reimbursed to the state by the federal
government. Texas’s expenditures are by legislative appro-
priations from the state highway fund and the public
transportation fund, special funds in the state treasury. The
state highway fund consists of revenues constitutionally
and statutorily dedicated to public roads, and expenditures
from that fund are statutorily dedicated to carrying out
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functions of TxDOT. The public transportation fund is
statutorily dedicated to' public transportation purposes.
Any payments from these special funds are therefore
subject to the limitations of state law, including the Texas
Constitution, Article VII, §7-a and §7-b; Texas Civil
Statutes, Articles 6674, 6674e, 6694, 6663b and 6663c;
and the General Appropriation Bill for the relevant bien-
nium. TxDOT intends to devise a program structure which
will meet federal law and guidelines and yet remain within
state constitutional and statutory limitations. .

Comments may address any or all aspects of the proposed
program framework. TxDOT is especially interested in
comments or suggestions about the following aspects of
that program: whether TxDOT should combine the 10
categories of activities eligible under federal law in any
way (give details and rationale); examples of projects, if
any, might be proposed in each of the 10 eligible catego-
ries; agreement or disagreement with the proposed alloca-
tion of funding (give alternatives and rational); whether
transportation enhancements should meet other minimum
eligibility criteria beyond those implicit in federal and
state law (give details and rationale and if so, what criteria
would be proposed and why?); the criteria to be used to
select projects for funding within each of the categories
and the weight assigned to those criteria; meeting the
required non-federal share of transportation enhancements
costs, especially the role of local funding in setting project
priorities; and structuring of competition and priority crite-
ria for transportation enhancements within the same cate-
gory or across several different categories.

A copy of the program framework under consideration,
including allocation of funding, planning, project nomina-
tion, and selection and development, may be obtained
from the Division of Planning and Policy, Texas Depart-
ment of Transportation, 125 East 11th Street, Austin,
Texas 78701-2483, or, as listed in local telephone directo-
ries from the TxDOT district office in Abilene, Amarillo,
Atlanta, Austin, Beaumont, Brownwood, Bryan, Childress,
Corpus Christi, Dallas, El Paso, Fort Worth, Houston,
Lubbock, Lufkin, QOdessa, Paris, Pharr, San Angelo, San
Antonio, Tyler, Waco, Wichita Falls, and Yoakum.

Written comments may be submitted in original copy of
by facsimile transmission to Thomas A. Griebel, Director
of Planning and Policy, Texas Department of Transporta-
tion, 125 Bast 11th Street, Austin, Texas 78701-2483 (fax
512-475-2951) no later than 5 p.m. c.d.t. on November 5,
1992,

After review and analysis of comments received, TxDOT
will develop a transportation enhancement program. Be-
fore final action on that program, TxDOT will seek addi-
tional public comments through a public hearing process.
Issued in Austin, Texas, on September 30, 1992.

TRD-8213244 Robert E. Shaddock
Qeneral Counsel
Texas Department of Transportation

Filed: September 30, 1992

¢ ¢ ¢
Texas State Treasury Department
Legal Banking Holidays

The Texas Tax Code, §§111.053(b) (Vernon Pamphlet
1992), requires that, before January 1 of each year, the

state treasurer publish a list of the legal banking holidays
pursuant to Texas Civil Statutes, Article 432-910a (Vernon
Supplement 1992), to be observed by commercial banks in
the following calendar year. The legal banking holidays
for calendar year 1993 are as follows: Friday, January
1-New Year’s Day; Monday, January 18-Martin Luther
King, Jr. Day, Monday, February 15-Presidents Day;
Monday, May 31-Memorial Day; Monday, July 5-Inde-
pendence Day, Monday, September 6-Labor Day; Mon-
day, October 11-Columbus Day, Thursday, November
11-Veterans Day; Thursday, November 25-Thanksgiving
Day; Friday, December 24-Christmas Eve; Saturday, De-
cember 25-Christmas Day.

Issued in Austin, Texas, on September 25, 1992.

TRD-9213082 Alicla M. Fechtel
General Counsel
Texas State Treasury Department

Filed: September 28, 1992

] ¢
Texas Water Commission
Public Notice

The Texas Water Commission has announced that it is
compiling a list of consultants, including consulting engi-
neers, who are able to assist Texas businesses and indus-
tries in developing source reduction and waste minimiza-
tion plans.

According to the provisions of Senate Bill 1099, Texas
businesses and industries which generate hazardous waste
or are subject to reporting pollutants or contaminants
under the toxic release inventory (SARA §313) program
are required to complete source reduction and waste mini-
mization plans. The office of pollution prevention and
conservation will assist them in completing these plans by
compiling and making available for distribution a list of
consultants in source reduction and waste minimization.

Consultants who would like to be included in the list,
which will be made available statewide, will be asked to
complete a brief questionnaire. To receive a questionnaire,
apply in writing to Nancy Worst, Office of Pollution
Prevention and Conservation, Texas Water Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

Issued in Austin, Texas, on September 30, 1992.

TRD-8213239 Mary Ruth Holder
. Director, Legal Division
Texas Water Commission

Filed: September 30, 1992
Texas Workers® Compensation
Commission

Discount Rate; Interest Rate

The Texas Workers’ Compensation Commission has deter-
mined, pursuant to the authority and direction given under
the Texas Workers’ Compensation Act, Article
8308-1.04(b), that any interest or discount provided for in
the Act shall be at the rate of 3.02%, a rate computed by
taking the auction rate quoted at a discount basis for 52
week treasury bills,-issued by the United States Treasury,
as quoted on auction on September 17, 1992. The rate
shall be effective October 1, 1992-December 31, 1992,

¢ In Addition October 6, 1992

17 TexReg 6952



Issued in Austin, Texas, on Seplember 30, 1992

TRD-8213212 Todd K. Brown
Executive Director

Texas Workers' Compsneation Commission

Filed: September 29, 1992
¢ L J ¢

¢ In Addition October 6, 1992 17 TexReg 6953



Please use this form to order a subscription to the Texas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
requested. Each copy of a back issue is- $5 including postage. You may use your Mastercard or
Visa to purchase back issues or subscription services. To order by credit card, please call the
Texas Register at (512) 463-5561. All purchases made by credit card will be subject to an
additional 1.9% service charge. Fore more information, please write to the Texas Register, P.O.
Box 13824, Austin, TX 78711-3824 or call (512) 463-5561.
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DYE S 7 [ want to learn about the latest changes in Texas
regulations that may affect the daily operation of my business. Please
begin my subscription to the Texas Register today.
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Address ....

I would like my subscription to be the O printed Q electronic version.
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7 week trial subscription not available for electronic subscriptions.

Bill me for Q1 year Q 6 months

Cast of a subscription is $90 yearly or $70 for six months for the electronic version. Cost for the printed version
is $95 gearly or 875 for six months. Trial subscriptions cost $14. Please make checks payable to the Secretary of
State. Subscription fees will not be refunded. Do not use this form to renew subscriptions. Return to Texas Register,
P.Q. Box 13824 Austin, TX 78711-3824. For more information, please call (512) 463-5561.
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