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TAC Titles Affected

TAC Titles Affected-March

The following is a list of the administrative rules that have
been published this month.

TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State
1 TAC §91.36—1511

1 TAC §§91.50-91.53—1511

1 TAC §§91.51-91.53—1511

1 TAC §91.91—1511

1 TAC §91.93—1511

1 TAC §§91.93-91.96, 91.98—1511

1 TAC §91.94—1511

1 TAC §91.95—1511

1 TAC §91.96—1511

1 TAC §9l.98—151.l

Part VI Texas Surplus Property Agency

1 TAC §147.1—1223
TITLE 4. AGRICULTURE

Part |. Texas Department of Agricuiture
4 TAC §6.4—1755

4 TAC §11.2—1669

4 TAC §17.31—1445, 1615

4 TAC §§27.1-27.6, 27.12-27.16, 2721, 27.22, 27.102—
1137 '

Part ll. Animal Health Commission
4 TAC §35.2—1291, 1343
4 TAC §3541—1344

4 TAC §35.41-35.55—1343
4 TAC §35.42—1345

4 TAC §35.43—1346

4 TAC §35.44—1347

4 TAC §35.45—1347

4 TAC §35.46—1348

4 TAC §35.47—1348

4 TAC §35.48—1349

4 TAC §35.49—1350

4 TAC §35.50—1350

4 TAC §513—1351

4 TAC §55.4—1352

4 TAC §55.5—1352

4 TAC §55.6—1354

4 TAC §55.7—1355

4 TAC §59.1—1405, 1355
4 TAC §59.2—1405, 1356

4 TAC §59.3—1405, 1356

TITLE 7. BANKING AND
SECURITIES

Part V. Office of Consumer Credit Commissioner

7 TAC §85.2—1135, 1147
Part Vi. Credit Unlon Department
7 TAC §91.1—1693

7 TAC$§91.2—1693

TITLE 10. COMMUNITY
DEVELOPMENT

Part V. Texas Department of Commerce

10 TAC §180.1, §180.2—1291
TITLE 16. ECONOMIC REGULATION

Part |. Railroad Commission of Texas
16 TAC §3.22—1356

16 TAC§§3.27, 3.28, 330, 3.31, 3.34—1691
16 TAC §3.32—1679

16 TAC §3.57—1693

16 TAC §3.105—1680

16 TAC §5.43—1445

16 TAC §5.94—1233

16 TAC §5.217—1696

16 TAC §5.294—1223

16 TAC §5318—1224
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16 TAC §5.625—1339

Part Il. Public Utlity Commission of Texas
16 TAC §21.22—1755

16 TAC §21.129—1756

16 TAC §23.21—1756

16 TAC §23.23—1759

16 TAC §23.41—1765

16 TAC §23.55—1138, 1147

Part IV. Texas Department of Licensing and
Regulstion

16 TAC $§61.1-61.10—1357

16 TAC §§61.1, 61.10, 61.20-61.22, 61.40, 61.50, 61.60,
61.61, 61.70-61.73, 61.80, 61.90-61,94, 61.100-61.109—
1357

16 TAC §§62.1-62.10-—1367, 1405

16 TAC §§70.1-70.4—1787

16 TAC §§70.1, 70.10,70.20-70.23, 70.30, 70.40, 70.50,
70.51, 70.60-70.67, 70.70-70.77, 70.80, 70.100-70.103—
1787

16 TAC §§70.10-70.13—1799

16 TAC $§70.20-70.22, 70.?.5-70;27-—1800

16 TAC §§70.30-70.45—1800

16 TAC §§70.50-70.52—1800

16 TAC §§70.101-70.105—1800

16 TAC §70.125, §70.126—1800

16 TAC §§75.10, 75.20, 75.30, 75.40, 75.60, 75.70—1627

16 TAC §75.20, §75.60—1801
16 TAC §79.17—1340, 1367

Part Vill. Texas Racing Commission
16 TAC §303.35—1447

16 TAC §305.12—1447

16 TAC $305.34—1447

16 TAC $305.69—1217, 1224

16 TAC §305.71—1448, 1559

16 TAC §305.91—1218, 1225

16 TAC §307.221—1448

16 TAC $307.241—1448

16 TAC $307.247—1449

16 TAC §309.108—1449
16 TAC §309.112—1449
16 TAC §309.115—1450
16 TAC §309.195—1450
16 TAC §311.14—1450
16 TAC §311.102—145*
16 TAC §311.103—1513
16 TAC §311.206—1513
16 TAC §313.112—1451, 1559
16 TAC §313.402—1513
16 TAC §319.105—1513
16 TAC §319.107—1514
16 TAC §319.110—1514

16 TAC §319306—1514
TITLE 19. EDUCATION

Part I. Texas Higher Education Coordinating
Board

19 TAC §1.41—1291

19 TAC §5.4—1452

19 TAC §5.8—1452

19 TAC §§5.311-5.318—1259
19 TAC §§21.251-21.265—1261
19 TAC §§21.251-21.266—1260
19 TAC §§21.460-21.486—1263
19 TAC §§21.500-21.512—1267
19 TAC §§21.530-21.542—1269
19 TAC §§21.560-21.572—1270
19 TAC §§21.590-21.602—1272
19 TAC §§21.620-21.638—1274
19 TAC §§21.650-21.668—1278
Part ll. Texas Education Agency
19 TAC §49.2—1681

19 TAC §81.129—1682

19 TAC §89.113—1696

19 TAC $143.11—1696
TITLE 22. EXAMINING BOARDS

Part |. Toexas Board of Architectural Examiners
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22 TAC §§1.3, 1.5, 1.10—1149

22 TAC §1.22—1149

22 TAC §1.85, §1.88—1149

22 TAC §1.89—1149

22 TAC §1.103—1150

22 TAC §1.121, §1.122—1150

22 TAC §§1.141, 1.143-1.146—1150

22 TAC §1.161—1150

22 TAC §1.191—1150

22 TAC §§1.211-1.214—1151

Part Ill. State Board of Barber Examiners
22 TAC §51.28—1766

22 TAC §51.31—1767

22 TAC §51.34—1767

Part V. State Board of Dental Examiners
22 TAC §107.65—1768

22 TAC §107.66—1769

22 TAC §107.67—1769

22 TAC §107.68—1769

22 TAC $§109.211—1770

Part Vil. Texas Board of Examiners In the Fltting
and Dispensing of Hearing Alds

22 TAC §145.1—1233

Part XIl. Texae State Board of Vocational Nurse
Examiners

22 TAC §231.41—1725, 1770

22 TAC §231.90—1407

22 TAC §231.92—1408

22 TAC §231.103—1770

22 TAC §233.1—1771

22 TAC §§233.21, 233.22, 233.24—1408
22 TAC §233.64—1408

22 TAC §233.82—1408

22 TAC §235.11, §235.18—1408

Part Xili. Texaa Board of Licensure for Nursing
Home Administrators

22 TAC §245.1—1291

Part XV. Texas State Board of Pharmacy
22 TAC §281.49, §281.50—1233

22 TAC §281.51—1233

22 TAC §283.2, §283.4—1225

22 TAC §283.2, §283.10—1234

22 TAC §291.6—1226

22 TAC §§291.31-291.36—1453, 1563
22 TAC $§291.71-291.76—1453, 1567
22 TAC §295.5—1226

22 TAC §295.8—1234

22 TAC §297.1—1574

22 TAC §309.5—1575

Part XXI. Texas State Board of Examliners of
Psychologists

22 TAC §461.16—1682

Part XXIll. Texas State Board of Public

Accountancy

22 TAC §501.45—1281

22 TAC §503.1—1697

22 TAC §511.55—1282

22 TAC §511.57—1368

22 TAC §511.58—1368

22 TAC §511.61—1369

22 TAC §511.123—1669, 1683
22 TAC §511.124—1446, 1511
22 TAC §511.161—1697

22 TAC §511.167—1514

22 TAC §511.169—1514

22 TAC §519.23—1515

22 TAC §523.64—1515

Part XXIll. Toxas Real Estate Commission

22 TAC §§533.1, 533.15-533.17, 533.21, 533.22, 533.27,
533.29, 533.30—1234 '

22 TAC §535.1—1234
22 TAC §535.18—1235
22 TAC §535.31—1235
22 TAC §535.42—1235
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22 TAC §535.61—1235

22 TAC §535.101—1235

22 TAC §535.121—1236

22 TAC §535.142—1236

22 TAC §535.143—1236

22 TAC §537.11—1627

Part XXVIl. Board of Tax Professional Examiners

22 TAC §621.1—1575
22 TAC §§623.1-623.16—1576
22 TAC §§623.1-623.18—1576

22 TAC §630.1—1453
TITLE 25. HEALTH SERVICES

Part I. Department of Health
25 TAC §1.171—1218, 1226

25 TAC §§123.1, 123.2, 123.4-123.10, 123.12-123.14—
1369

25 TAC §145213—1231, 1236
25 TAC §§229.81, 229.88—1227
25 TAC §265.24—1237

25 TAC §289.123—1409

25 TAC §325.5—1454

25 TAC §325.42—1454

25 TAC §325.133—1455

25 TAC §8§325.441,
325.447-325.449—1456

325442, 325444, 325.445,

25 TAC §325.461—1458

25 TAC §§325.562, 325.563, 325.567—1142
25 TAC §§325.621-325.623—1458

25 TAC §§325.631-325.633—1458

25 TAC §§325.801-325.803—1459

25 TAC §§325.811-325.818—1459

25 TAC §§325.831-325.838—1460

25 TAC §§325.851-325.855—1463

25 TAC §325.871—1465

25 TAC §§325.906, 325.908, 325.909—1465
25 TAC §§325.919, 325.924—1471

Part ll. Texas Department of Mental Health and

Mental Retardation
25 TAC §401.53—1238
Part VIil. Interagency Councll on Early Chlldhood

" Intervention

25 TAC §§621.21-621.31—1481
25 TAC §§621.21-621.29, 621.31, 621.34—1481
25 TAC §§621.41-621.44—1496

25 TAC §§621.41-621.44, 621.46, 621.48—1496
TITLE 28. INSURANCE

Part |. State Board of Insurance
28 TAC §1.301—1580

28 TAC §1.301, §1.302—1581
28 TAC §1.408—1581

28 TAC §3.129—1501

28 TAC §3.3602—1683

28 TAC §7.58—1615

28 TAC §7.68—1515

28 TAC §5.4001—1410

28 TAC §7.28-730—1410

28 TAC §7.1008—1582

28 TAC §9.1—1151

28 TAC §9.20—1135

28 TAC §19.901, §19.902—1589
28 TAC §21.113—1283

28 TAC §21.122—1292

28 TAC §25.714—1583

28 TAC §27.417—1615

28 TAC §§27.601-27.607—1446
28 TAC §§27.601-27.620—1446
28 TAC §28.1, §28.2—1684

28 TAC §29.208—1725

Part Il. Industrial Accldent Board
28 TAC §51.5—1629

28 TAC §55.35—1627

28 TAC §64.25—1629

TITLE 31. NATURAL RESOURCES
AND CONSERVATION
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Part Il. Texas Parks and Wildlife Department 31 TAC §§375.18-375.20—
31 TAC §§52.101-52.105, 52.201, 52.202, 52301, 31 TAC §§375.36, 375.38, 375.39—1837
52.401—1238
31 TAC §375.72—1837
31 TAC §§57.111-57.119—1152
, 31 TAC §375.73, §375.74—1838
31 TAC §57.151—1238
Part XIV. Texas Board of Irrigators
31 TAC §§57.660-57.662—1374
31 TAC §429.7—1838
31 TAC §65.76, §65.77—1377
. Part XVIII. Texas Groundwater Protection Commit-
31 TAC §§65.121-65.123—1159 tee

Part lll. Texas Alr Control Board 31 TAC §§601.1-601.5—1560

31 TAC §§115.421, 115.425, 115.429—1617 TITLE 34. PUBLIC FINANCE

Part Vil. Texas Water Well Drillers Board Part I. Comptroller of Public Accounts

31 TAC §§231.37, 23141, 231.45 —1620 34 TAC §131—1515

31 TAC §231.82, §231.84—1621 34 TAC §1.32—1516

Part IX. Texas Water Commission 34 TAC §133—1228

31 TAC §§27591-275.101—1219, 1228 34 TAC §3.8—1239

31 TAC §§287.94-287.99—1621 34 TAC §3.173—1184

31 TAC §§309.1, 309.3, 309.4—1160 34 TAC §3.184—1184

31 TAC §309.2-—1147
31 TAC §§309.10-309.14—1165
31 TAC §309.20—1166

31 TAC §§313.1-313.11—1303

31 TAC §§313.1-313.6, 313.8, 313.9, 313.12-313.15—

1303

31 TAC §§313.7, 313.10, 313.11—1289
31 TAC §§313.10-313.11—1616

31 TAC §§313.21-313.27—1310

31 TAC §$313.21-313.30—1310

31 TAC §§313.61-313.66—1311

31 TAC §§317.1-317.13—1803

31 TAC §§317.1-317.14—1803

31 TAC §§321.42-321.46—1729

31 TAC §§325.1-325.16—1176

31 TAC §§325.2-325.5—-1176

31 TAC §331.9—1145

31 TAC §335.325—1584

Part X. Texas Water Development Board

31 TAC §375.2, §3753—1837

34 TAC §3.199—1771
34 TAC 53‘.230-—1145
34 TAC §3.288—1231
34 TAC §3.293—1231
34 TAC §3.336—1231
34 TAC §3.344—1231
34 TAC §3.355—1231
34 TAC §3.356—1231

34 TAC §3.357—1587

34 TAC §§5.111-5.115—1377-

34 TAC §5.112—1379
34 TAC §5.113—1380
34 TAC §5.114—1382
34 TAC §5.115—1386
34 TAC §5.116—1387
34 TAC §5.117—1388
34 TAC §5.118—1389
34 TAC §5.119—1392
34 TAC §5.120—1397
34 TAC §5.121—1398
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34 TAC §5.122—1400
34 TAC §5.160—1771

Part IV. Employees Retirement System of Texas

34 TAC §81.3—-1411
34 TAC §81.5, §81.7—1400
Part Vil. State Property Tax Board

34 TAC §155.44—1685

TITLE 37. PUBLIC SAFETY AND
CORRECTIONS

Part I. Texas Department of Public Safety
37 TAC §§16.1-16.12—1772

37 TAC §§16.31-16.54—1775

37 TAC §§16.71-16.78—1779

37 TAC §§19.21-19.26—1779

37 TAC §23.91, §23.92—1697

Part Illl. Texas Youth Commission

37 TAC §81.115—1561

Part V. Board of Pardons and Paroles

37 TAC §145.44—1587

Part VI. Texas Department of Criminal Justice
37 TAC §152.1, §152.2—1136, 1146

Part X. Texas Adulit Probatlon Commission

37 TAC §321.12—1587

TITLE 40. SOCIAL SERVICES AND
ASSISTANCE

Part I. Texas Department of Human Services
40 TAC §§3.1101, 3.1102, 3.1104—1623

40 TAC §§3.1101-3.1105—1623

40 TAC §§10.2301-10.2308—1624

40 TAC §§10.2301-10.2309-—1624

40 TAC §§10.3340-10.3347—1625

40 TAC §§12.1, 123, 12.5-12.26—1411

40 TAC §15.432, §15.433—1838

40 TAC §15.455—1839

40 TAC §15.503--1839

40 TAC §15.515—1840

40 TAC §16.1101—1502

40 TAC §16.3903—1503

40 TAC §16.3010—1503

40 TAC §16.7103—1503

40 TAC §16.9801—1504

40 TAC §29.1109—1840

40 TAC §§29.2201-29.2203—1782

40 TAC §§31.101-31.107—1686

40 TAC §35.201—1840

40 TAC §41.702—1505

40 TAC §48.2608-—1629

40 TAC §49.311—1841

40 TAC §49.1765—1516

40 TAC §§79.1608, 79.1610, 79.1611—1412
40 TAC §§79.1701-79.1707—1506

40 TAC §85.3047—1239

Part ll. Texas Rehabllltation Commission
40 TAC §115.7—1630

40 TAC §117.1—1221, 1229

Part V. Veterans Land Board

40 TAC §1752—1340, 1402

40 TAC §177.5—1340, 1402

Part IX. Texas Department on Aging
40 TAC §251.10—1508

40 TAC §255.37—1286, 1842

40 TAC §§289.1, 289.5, 289.7, 2899, 289.11, 289.13,
289.17—1585

Part XI. Texas Commission on Human ngh(s
40 TAC §321.1—1516
40 TAC §327.1—1516
40 TAC §327.8—1517
40 TAC §327.9—1517
40 TAC §327.10—1517
40 TAC §327.11—1518
40 TAC §327.13—1518
40 TAC §327.14—1518

40 TAC §§335.1-335.7—1729, 1842
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40 TAC §336.1—1731, 1842

40 TAC §§337.1-3373—1731, 1843
40 TAC §§338.1-338.8—1732

40 TAC §§339.1-339.18—1734, 1843
40 TAC $$340.1-340.28—1738, 1843
40 TAC §§341.1-341.68—1743, 1844
40 TAC §§342.1-342.3—1750, 1844
40 TAC §§343.1-343.5—1751, 1844
40 TAC §§344.1:3443—1751, 1845
40 TAC §345.1—1752, 1845

40 TAC §346.1—1752

40 TAC §347.1—1752, 1845

40 TAC $§348.1—1753. 1846

40 TAC §§375.18-375.20—1837
TITLE 43. TRANSPORTATION

Part L. State Department of Highways and Public
Transportation

43 TAC §25.91—1287
Pert lil. Toxas Department of Aviation

43 TAC §§63.1, 632, 63.6, 63.7, 63.11, 63.12, 63.17,
63.21-63.30—1589

43 TAC §63.2—1589

¢ TAC Titles Affected

March 30, 1990

15 TexReg 1723






Emergency Sections

An agency may adopt a new or amended section or repeal an exnstmg section on an emergency basis if it determines
that such action is necessary for the public health, safety, or welfare of this state. The section may become effective
immediately upon filing with the Texas Register, or on a stated date less than 20 days after filing, for no more than
120 days. The emergency action is renewable once for no more than 60 days.

Symbology In amended emergency sections. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part XII. Board of
Vocational Nurse
Examiners

Chapter 231. Administration

General Practice and Procedure
e 22 TAC §231.41

The Board of Vocational Nurse Examiners
adopts on an emergency basis §231. 41,
conceming general practice and procedure.
Paragraphs (1), (2), and (11) are the only
paragraphs out of §231.41 being adopted on
an emergency basis. The reason for the
emergency action is that effective May 1,
1990, the National Coundil Licensure Exami-
nation (NCLEX) fee increases to $40. The
Appropriations Act stipulates that the board's
examination application fee will also increase
in an amount equal to the NCLEX fee, and
the Vocational Nurse Act, §9(c) specifies that
the penalty fees will equal those of the exami-
nation fees. Therefore, the board is adopting
these paragraphs on an emergency basis in
order for them to be in effect prior to candi-
dates submitting applications for the October
1990 licensure examination.

The amendment is adopted on an emergency
basis under Texas Civil Statutes, Article
4528c¢, §5(g), which provide the Board of Vo-
cational Nurse Examiners with the authority
to make such rules and regulations as may
be necessary to govemn its procedures and to
carry in effect the purposes of the law.

§23141. Fees. The board shall establish
reasonable and necessary fees for the
administration of the Act in the following
amounts:

(1) examination and application
fee: $80 [$70] (effective May 1, 1990);

(2) reexamination fee: $80 [$70]
(effective May 1, 1990) ;

(3)(9) (No change.)

(10) penalty fees: $40 [$35]
before 90 days; $80 [$70] after 90 days
(effective May 1, 1990.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003063 Marjorie A. Bronk, R.N.,
M.S.H.P.
Executive Director
Board of Vocational Nurse
Examiners

Effective date: May 1, 1990
Expiration date: August 29, 1990

For further information, please call: (512)

835-2071
¢ ¢ ¢
TITLE 28. INSURANCE
Part 1. State Board of
Insurance

Chapter 29. Guaranty Acts

Subchapter B. Texas Life,
Accident, Health and Hospi-
tal Service Insurance Guar-
anty Association Plan of
Operation

e 28 TAC §29.208

The State Board of Insurance adopts on an -

emergency basis new §29.208, conceming
computation of Class B assessments to be
determined by the association's board of
directors and assessed by the commissioner
of insurance against member insurers of the
Life, Accident, Health and Hospital Service
Insurance  Guaranty  Association (the
association) to carry out the powers and
duties of the association under the Insurance
Code, Article 21.28-D, with regard to insol-
vent or impaired insurers. An imminent peril
to the public welfare requires adoption of the
new section on an emergency basis to pro-
tect the insurance consuming public and the
claimants of insolvent or impaired insurers by
providing funds to pay the contractual
obligations of insolvent or impaired insurers
as provided in the Insurance Code, Article
21.28-D, and to facilitate the recalculation of
Class B assessments, which were approved
by the association on July 17, 1989, in con-
formance with the method of computation
provided in the Insurance Code, Article
21.28-D, §9, as amended by Acts 1989, 71st
Legislature, Chapter 1082, §6.19, effective
September 1, 1989. The new section is
necessary to establish for member insurers of
the Life, Accident, Health and . Hospitai
Service Insurance Guaranty Association the
method to be used in computing Class B
assessménts determined by the association's
board of directors and assessed by the
commissioner of insurance against member
insurers of the Life, Accident, Health and
Hospital Service Insurance  Guaranty
Association. The adoption on an emergency
basis includes adoption and incorporation by
reference of a form entiled Annuity
Considerations and Other Deposits Reporting
Form, including instructions and definitions. The
board has filed a copy of the form with the office
of the Secretary of State, Texas Register
Division. Persons desiring copies of the form
may obtain copies from the office of the
Commissioner of Insurance, Mail Code 001-0,

State Board of Insurance, 1110 San Jacinto
Boulevard, Austin, Texas 78701-1998.

The new section is adopted on an emergency
basis under the Insurance Code, Article
1.04(b), which authorizes the State Board of
Insurance to determine rules in accordance
with the laws of this state, and under the
insurance Code, Article 21.28-D, which
authorizes Class B assessments to be as-
sessed against member insurers of the Life,
Accident, Health and Hospital Service
Insurance Guaranty Association for the
purpose of camying out the association's
powers and duties with regard to insolvent or
impaired insurers.

§29208. Class B Assessment Computation.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Account-Any of the
following accounts created under the Life,
Accident, Health and Hospital Service
Insurance Guaranty Association Act, §6:

(A) accident, health, and
hospital services account;

(B) life insurance account;
and

(C) ammuity account.

(2) Act-The Life, Accident,
Health and Hospital Service Insurance
Guaranty Association Act, Acts 1973, 63rd
Legislature, Chapter 408, page 1052, §1,
effective August 27, 1973, as amended;
codified as the Insurance Code, "Article
21.28-D, as amended.

(3) Association-The Life,
Accident, Health and Hospital Service
Insurance Guaranty Association created
under the Act, §6.

(4) Commissioner—The
commissioner of insurance of this state.

(5) Contractual obligation—Any
policy or contract benefit (including but not
limited to death, disability, hospitalization,
medical, premium deposits, advance premi-
ums, supplemental contracts, cash surren-
der, loan, nonforfeiture, extended coverage,
annuities, and coupon and dividend accu-
mulations to the owner, beneficiary, assign-
ee, certificate holder, or third-party
beneficiary), arising from an insurance

¢ Emergency Sections

March 30, 1990 15 TexReg 1725



policy or annuity contract to which the Act
applies, issued or assumed by an insurer
who becomes an impaired insurer. A con-
tractual obligation shall not include:

(A) death benefits in an
amount in excess of $300,000 or a net cash
surrender or net cash withdrawal value in
an amount in excess of $100,000 in the
aggregate under one or more covered
policies on any one life;

(B) an amount in excess of
$100,000 in the aggregate under one or
more annuity contracts within the scope of
the Act issued to the same holder of
individual annuity policies or to the same
annuitant or participant under group annuity
policies or an amount in excess of
$5,000,000 in unallocated anmuity contract
benefits with respect to any one contract
holder imrespective of the number of such
contracts;

(C) an amount in excess of
$200,000 in the aggregate under one or
more accident and health, accident, or
health insurance policies on any one life;

(D) eany benefits that would
have been payable under any group life,
accident, or health policies or contracts of
the impaired insurer for claims incurred
after the next renewal date under those
policies or contracts or 90 days, but in no
event less than 60 days, after the date that a
permanent receiver has been appointed for
the insurer by & court of competent
jurisdiction, whichever occurs first; or

(B) punitive, exemplary,
extracontractual, or bad faith damages,
whether agreed to or assumed by an insurer
or insured by a court of competent
jurisdiction. If the impaired insurer has no
assets within the State of Texas, or has
insufficient assets to pay the expenses of
administering the  receivership or
conservatorship of the impaired insurer, that
portion of the expenses of administration
incurred in processing end payment of
claims against the impaired insurer shall
also be a contractual obligation under the
Act

(6) Covered policy-Any policy
or contract within the scope of the Act, §3.

(7) Member insurer-Any
insurance compeny authorized to transact in
this state any kind of insurance to which the
Act, §3, applies.

(8) Impaired insurer—

(A) a member insurer,
which, after the effective date of the Act, is
placed by the commissioner under an order
of supervision, liquidation, rehabilitation, or
conservation under the provisions of the
Insurance Code, Article 21.28, as amended,
and Acts 1967, 60th Legislature, Chapter
281, (Texas Insurance Code, Article
21.28-A); and that has been designated an
impaired insurer by the commissioner; or

B) a member insurer
determined in good faith by the
commissioner after the effective date of the
Act to be unable or potentially unable to
fulfill its contractual obligations.

(9) Insolvent insurer—A member
insurer whose minimum free surplus, if a
mutual company, or whose required capital,
if a stock company, becomes, after the ef-
fective date of the Act, impaired to the
extent prohibited by law.

(10) Premiums-Direct gross
insurance  premiums and  ammuity
considerations collected from persons resid-
ing or domiciled in the State of Texas on
covered contracts and policies, less return
dividends paid or credited to policyholders
on such direct business. Premiums do not
contracts between insurers and reinsurers
nor do premiums include any premiums in
excess of $5,000, 000 on any covered unal-
located annuity contract. Premiums in
reference to member insurers are those for
the calendar year preceding the assessment.
Premiums in reference to insolvent or im-
paired insurers are those for the calendar
year preceding the determination of insol-
vency or impairment.

(11) State Board of
Insurance-The State Board of Insurance
created under the Insurance Code, Article
1.02, as amended.

(12) Unallocated annuity
contract—Any annuity contract or group an-
nuity certificate that is not issued to and
owned by an individual person, including
guaranteed interest contracts and deposit
administration contracts, except to the ex-
tent any annuity benefits under that contract
or certificate are guaranteed to an individual
person by an insurer.

(b) Computation. Class B
assessments to be assessed in accordance
with the Act, §9, are to be computed as
follows.

(1) The board of directors of the
association shall determine the total amount
necessary for a Class B assessment for each
individual insolvent or impaired insurer. In
determining the amount necessary for a
Class B assessment, the board of directors
may consider estimates of liability of the
insolvent or impaired insurer provided by
the receiver appointed in accordance with
the Insurance Code, Article 21.28, or by the
conservator appointed in accordance with
the Insurance Code, Article 21.28-A. The
board of directors, however, may also con-
sider any other information from any other
source the board deems appropriate.

(2) This amount of Class B
assessment shall be divided among the
association’s three separate accounts of:

(A) accident, health and hos-
pital services account;

(B) life insurance account;
and

(C) anmuity account, in the
same proportion that the premiums from
covered policies covered by each of these
separate accounts were received by the in-
solvent or impaired insurer during the cal-
endar year preceding its impairment bears
to the total premiums received on all
covered policies by the insolvent or im-
paired insurer during the calendar year pre-
ceding its impairment.

(3) For purposes of subsection
(bX2) of this section, Page 46 of the annual
statement of the insolvent or impaired in-
surer is the source for the life premium data
and the accident and health premium data
used in the assessment calculations. Should
no annual statement have been filed by the
insolvent or impaired insurer for the year
immediately preceding impairment, then the
life premium data and the accident and
health premium data reflected on Page 46
of the last available annual statement filed
by the insolvent or impaired insurer shall be
used in the assessment calculations. Data
used in the assessment calculations on the
annuity considerations collected by the in-
solvent or impaired insurer shall be based
on information obtained from the books and
records of the insolvent or impaired insurer
in the custody of the receiver or conservator
or on any other information deemed credi-
ble by the commissioner or board of
directors of the association.
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EXAMPLE

If, under (b)(1), the board of directors determines that an assessment of $10
million is necessary to cover the contractual obligations for insolvent or

impaired Company X,

and

if Company X received premiums from all

covered

policies during the calendar year preceding its impairment in the amounts of:

Comganx X

Accident and Health

Life Insurance

Annuities

TOTAL

then the PROPORTION for Company X

Company X

Accident and Health

Life Insurance

Annuities

Total Texas Premiums Received
on A1l Covered Policies During
the Year Preceding Impairment

$1,600,000
$1,600,000
$4,800,000

$8,000,000

is:

Percent of Total Texas Premiums
Received on A1l Covered Policies
During the Year Preceding Impairment

Ratio of: $1,600,000 = 20%

18,000,000

Ratio of: $1,600,000 = 20%

38,000,000

Ratio of: $4,800,000 = 60%

38,000,000

The $10 million determined as necessary under (b)(1) is then divided among the
separate accounts of the association as follows: '

20%

of

the

$10,000,000 assessment or $2,000,000 from the

association's accident, health, and hospital services account;

20%

of

the

association's life insurance account; and

60%

of

the

association's annuity account.

$10,000,000 assessment or $2,000,000 from the

$10,000,000 assessment or $6,000,000 from the
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(4) These dollar amounts (i.e.,
$2,000,000 from the association’s accident,
health, and hospital services account;
$2,000,000 from the association’s life
insurance account; and $6,000,000 from the
association’s annuity account) are then
separately assessed against member insurers
in the same proportion that each assessed
member insurer received premiums on
policies covered by each account bears to
the total of such separate premiums

received on all business by all assessed
member insurers on policies covered by
each account, as reflected in the annual
statements of assessed member insurers for
the year preceding the assessment. Page 46
of the annual statement of the member in-
surer is the source for life premium data
and accident and health premium data used
in the assessment calculations. Data used in
the assessment calculations on annuity
considerations collected by member insur-
ers shall be based on information provided

EXAMPLE

on a form sent to member insurers by the
commissioner. The board hereby adopts and
incorporates herein by reference a form en-
titled Annuity Considerations and Other
Deposits Reporting Form, including
instructions and definitions. (This form is
published by the State Board of Insurance,
and copies of this form are available from
and on file at the offices of the
Commissioner of Insurance, Mail Code
001-0, State Board of Insurance, 1110 San
Jacinto  Boulevard,  Austin, Texas
78701-1998).

If Company A, an assessed member insurer, received premiums in the following
amounts as reflected in Company A's annual statement and annuity consideration
reporting form for the year preceding assessment:

Company A

Accident and Health

Life Insurance
Annuities

TOTAL

and the total amounts of such sep
*all assessed member, insurers on po
jn the annual statements i
assessed member insurers for the vear preceding the a

Accident and Health

Life Insurance

Annuities

Total Texas Premiums Received
on A1l Covered Policies During

the Year Preceding Assessment

$1,000,000
$1,000,000
$2,000,000
$4,000,000

$100,000,000
$100,000,000
$200,000,000

arate premiums received on all business by
licies covered by each account as reflected

and annuity consideration reporting forms of all

ssessment are:

then, Company A's assessment is determined for each of the association’s
separate accounts as follows:

Accident, Health,
and Hospital Services

Life Insurance

Annuity
(5) Thus, Company A’s
assessment for each account is computed as
follows:

Ratio of:

$1,000,000 or 1%

$100,000,000

$1,000,000 or 1%

Ratio of:
$100,000,000

$2,000,000  or 1%

$200,000,000

Ratio of:

of the $2 million to be
assessed from the
association's accident,
health and hospital
services account

of the $2 million to be
assessed from the
association's life
jnsurance account

of the $6 million to be
assessed from the
association's annuity
account
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Accident, Hea1th,.
and Hospital Services

Life Insurance Account

Annuity Account

(c) The total of all assessments
upon a member insurer for each account
shall not in any one calendar year exceed
one percent of such insurer’s premiums on
the policies covered by the account.

(d) The association shall deposit
funds received from member insurers in
payment of Class B assessments in bank
accounts separately maintained for:

) (1) accident and
insurance and hospital services;
(2) life insurance; and
(3) annuities.
Issued in Austin, Texas, on March 22, 1980.

TRD-9003045 Nicholas Murphy
Chief Clerk
State Board of Insurance

Effective date: March 22, 1990

Expiration date: July 20, 1980

For further information, please call: (512)

463-6327

] ] ]

TITLE 31. NATURAL
RESOURCES AND CON-
SERVATION

Part IX. Texas Water
Commission

Chapter 321. Control of
Certain Activities by Rule

Subchapter B. Livestock and
Poultry
e 31 TAC §§321.42-321.46

The Texas Water Commission is renewing
the effectiveness of the emergency adoption
of new §§321.42-321.46, for a 60-day period

health

effective April 12, 1990. The text of new:

§§321.42-321.46 was originally published in
the December 19, 1989, issue of the Texas
Register (14 TexReg 6619).

Issued in Austin, Texas, on March 26, 1990.
TRD-9003155 Jim Haley
Director, Legal Division
Texas Water Commission
Effective date: April 12, 1990
Expiration date: June 11, 1990
_For further information, please call: (512)
463-8069

¢ * ¢

1% of $2,000,000 = $20,000
1% of $2,000,000 = $20,000
1% of $6,000,000 = $60,000

TITLE 40. SOCIAL
SERVICES AND
ASSISTANCE

Part XI. Texas
Commission on Human
Rights

Chapter 335. General
Provisions

e 40 TAC §§335.1-335.7

The Texas Commission on Human Rights
adopts on an emergency basis new §§335.1-
335.7, conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title Vill of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
new sections cover the Texas Commission
on Human Rights interpretation of what con-
stitutes discriminatory housing practices. The
new sections may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article Il, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obiligations, rights and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§335.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

A charge-The statement of facts
issued under the Texas Fair Housing Act
(the Act), Article IV, §4.08, upon which the
commission has found reasonable cause to
believe that a discriminatory housing
practice has occurred or is about to occur.

A complaint—A complaint filed with
the commission under Article IV, §4.01, or
filed with the federal govemment as refer-

enced under the Act, Article IV, §4.03.

Accessible, when used with respect
to the public and common use areas of a
building containing covered multifamily
dwellings-The public or common use areas
of the building can be approached, entered,
and used by individuals with physical hand-
icaps. The phrase "readily accessible to and
usable by" is synonymous with accessible.
A public or common use area that complies
with the appropriate requirements of ANSI
A117.1 or another standard that affords
handicapped persons access comparable to
or greater than that required by ANSI
A117.1.

Accessible route-A continuous un-
obstructed path comnecting accessible
elements and spaces in a building or within
a site that can be negotiated by a person
with a severe disability using a wheelchair
and that is also safe for and usable by
people with other disabilities. Interior ac-
cessible routes may include corridors,
floors, ramps, elevators, and lifts. Exterior
accessible routes may include parking
access aisles, curb ramps, walks, ramps, and
lifts. A route that complies with the
appropriate requirements of ANSI A117. 1
is an accessible route.

Act-The Texas Fair Housing Act.

Aggrieved persons—Any person who
claims to have been injured by a discrimi-
natory housing practice; or believes that he
or she will be injured by a discriminatory
housing practice that is about to occur.

Auomey General-The Attorney
General of Texas.

Building-A structure, facility, or the
portion thereof that contains or serves one
or more dwelling units.

Building entrance on an accessible
route—An accessible entrance to a building
that is connected by an accessible route to
public transportation stops, to accessible
parking and passenger loading zones, and to
public streets or sidewalks, if available. A
building entrance that complies with ANSI
A117.1. '

Commission-The
Commission on Human Rights.

Common use areas—Rooms, spaces,
or elements inside or outside of a building
that are made available for the use of
residents of a building or the guests thereof.
These areas include hallways, lounges, lob-
bies, laundry rooms, refuse rooms,
mailrooms, recreational areas, and passage-
ways among and between buildings.

Complainant-A person, including
the commission, who files a complaint

Texas
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under the Act, Article IV.

Conciliation-The attempted resolu-
tion of issues raised by a complaint or by
the investigation of the complaint, through
informal negotiations involving the ag-
grieved person, the respondent, and the
commission.

Conciliation' agreement—~A written
agreement setting forth the resolution of the
issues in conciliation.

Controlled substance-Any drug or
other substance, or immediate precursor
included in the definition in the Controlled
Substances Act (21 United States Code
802), §102. »

Court—-A district court in the county
in which the alleged discriminatory housing
practice occurred.

Designee-An employee of the
commission authorized to execute such
duties, powers, and authority as may be
conferred by the executive director subject
to the provisions of the Act or these rules.

Discriminatory housing practice-An
act prohibited by Article IIT and Article IX
of this Act.

Dwelling-Any building, structure,
or part of a building or structure that is
occupied as, or designed or intended for
occupancy as, a residency by one or more
families; or any vacant land that is offered
for sale or lease for the construction or
location of a building, structure, or part of a
building or structure that is occupied as, or
designed or.intended for occupancy as, a
residency by one or more families.

Entrance-Any access point to a
building or portion of a building used by
residents for the purpose of entering.

Examiner~A person designated by
the commission to conduct a hearing.

Executive Director-The executive
director of the Texas Commission on
Human Rights.

Exterior-All areas of the premises
outside of an individual dwelling unit.

Familial status—A person who is
subject to a discriminatory housing practice
because of pregnancy; domiciled with an
individual younger than 18 years of age in
regard to whom the person is the parent or
legal custodian or has the written
permission of the parent or legal custodian
for domicile with that person; or in the
process of obtaining legal custody of an
individual younger than 18 years of age.

Family-Includes a single individual.

Federal government—United States
Department of Housing and Urban
Development.

Federal law-Title VIII of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988 (Public
Law 100-430).

First occupancy—A building that has
never before been used for any purpose.

Ground floor-A floor of a building
with a building entrance on an accessible
route. A building may have more than one
ground floor.

Handicap-A mental or physical im-
pairment that substantially limits at least

one major life activity, a record of such an
impairment, or being regarded as having
such an impairment. In this Act the term
does not include current illegal use of or
addiction to any drug or illegal or federally
controlled substance; and reference to an
individual with a handicap or to handicap
does not apply to an individual because of
that individual’s sexual orientation or
because that individual is a transvestite. As
used in this definition physical or mental
impairment means:

(A) any physiological disor-
der or condition, cosmetic disfigurement, or

“anatomical loss affecting one or more of the

following body systems: neurological, mus-
culoskeletal, special sense organs, respirato-
ry, including speech organs, cardiovascular,
reproductive, digestive, genito-urinary, he-
mic and lymphatic, skin, and endocrine;

(B) any mental or
psychological disorder, such as mental re-
tardation, organic brain syndrome, emo-
tonal or mental illness, and specific
leamning disabilities. The term “physical or
mental impairment” includes, but is not lim-
ited 10, such diseases and conditions as
orthopedic, visual, speech and hearing im-
pairments, cerebral palsy, autism, epilepsy,
muscular dystrophy, multiple sclerosis, can-
cer, heart disease, diabetes,. Human
Immunodeficiency Virus infection, mental
retardation, emotional illness, drug addic-
tion (other than addiction caused by current,
illegal use of a controlled substance);

(C) any major life activities
such as caring for one’s self, performing
manual tasks, walking, seeing, hearing,
speaking, breathing, leaming, and working;

(D) having a record of such
an impairment such as a history of, or mis-
classification as having, a mental or
physical impairment that substantially limits
one or more major life activities;

(E) regarded as having a
physical or mental impairment that does not
substantially limit one or more major life
activities but that is treated by another
person as constituting such a limitation;
having a physical or mental impairment that
substantially limits one or more major life
activities only as a result of the attitudes of
others toward such impairment; or having
no physical or mental impairment but is
treated by another person as having such an
impairment.

Hearing--A proceeding conducted to
receive evidence or argument on a matter
before the commission.

Hearing examiner-An examiner
who is not a member of the commission.

Interior-The spaces, parts,
components, or elements of an individual
dwelling unit.

Intervenor

A person other than a complainant or re-
spondent who, upon showing a justiciable
interest in a matter before the commission,
is permitted to become a party to a
proceeding.

Modification-Any change to the
public or common use areas of a building or
any change to a dwelling unit.

Multifamily dwellings—Buildings
consisting of four or more dwelling units if
the buildings have one or more elevators;
and the ground floor of the dwelling units
in other buildings consists of four or more
dwelling units.

Municipality~A  local  political
subdivision that enforces a local ordinance
prohibiting discriminatory housing practices
which has been determined to be substan-
tially equivalent to federal law by the
federal government.

Nonparty participant—A person other
than a party who is admitted to participant
status and who according to commission
procedure supports or opposes, in part or
whole, an application submitted to the
commission.

Party—A person who, having a justi-
ciable interest in a matter before the
commission, is admitted to full participation
in a proceeding concerning that matter.

Person-One or more individuals,
corporations, partnerships, associations, la-
bor organizations, legal representatives, mu-
tual companies, joint-stock companies,
trusts, unincorporated organizations,
trustees, trustees in cases under Title 11,
receivers, and fiduciaries.

Pleading—A written allegation by a
party or complainant of his claims in the
form of a complaint, exception, reply, mo-
tion, or answer.

Premises-The interior or exterior
spaces, parts, components or elements of a
building, including individual dwelling
units and the public and common use areas
of a building.

Proceeding—-A conference, meeting,
hearing, investigation, inquiry, or other fact-
finding or decision-making procedure,
including the dismissal of a complaint. It
may be rulemaking or adjudicative.

Public use areas—Interior or exterior
rooms or spaces of a building that are made
available to the general public. Public use
may be provided at a building that is pri-
vately or publicly owned.

Register~The Texas Register.

Residential real estate-related trans-
action-Making or purchasing loans or
providing other financial assistance to
purchase, construct, improve, repair, or
maintain a dwelling; or to secure residential
real estate; or the selling, brokering, or
appraising residential real estate property.

Respondent~The person accused of
violation of the Act in a complaint of a
discriminatory housing practice; or any
person identified as an additional or substi-
tute respondent under the Act, Article IV,
or any agent of an additional or substitute
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respondent.

Site—A parcel of land bounded by a
property line or a designated portion of a
public right of way.

Standards for accessibility and us-
ability for physically handicapped peo-
ple-Compliance with the appropriate
requirements of the American National
Standard for buildings and facilities com-
monly cited as "ANSI A117.1" or another
standard that affords handicap persons ac-
cessibility and usability comparable to or
greater than that required by ANSI A117.1.

Substitute respondent-A person not
named in the complaint if in the course of
the  investigation the  commission
determines a person should be accused of a
discriminatory practice.

To rent-To lease, to sublease, to let,
or to otherwise grant for a consideration the
right to occupy premises not owned by the
occupant.

§335.2. Purpose. These procedural and
substantive rules are established by the
commission for executing its responsibili-
ties in the administration and enforcement
of the Texas Fair Housing Act. Based on its
experience in the administration of the Act
and upon its evaluation of suggestions for
amendments submitted by interested
persons, the commission from time to time
may amend and rescind these rules in
accordance with the Texas Civil Statutes,
Article 6252-13a.

$§335.3. General Construction. These rules
shall be construed according to the fair im-
port of their meaning so as to further
policies and purposes of the Texas Fair
Housing Act. The commission does not in-
tend that a failure to comply with these
rules by the commission should constitute a
jurisdictional or other bar to administrative
or legal action unless otherwise required
under these rules or the Act. The
commission intends that substantive rules
shall impose obligations, rights, and reme-
dies, which are the same as provided by
federal law and regulations of the federal
government.

§335.4. Authority. These rules are issued
under the commission’s authority to
administer and enforce the Texas Fair
Housing Act pursuant to Article II.

§335.5. Severability. If any rule of the
commission or portion thereof is adjudged
by a court to be invalid or if any rule of the
commission, or portion thereof, is not in
conformity with applicable state laws or
administrative regulations of the state, that
judgment does not affect the remainder of
the rules.

§335.6. Availability. The rules of the
commission shall be available to the public
at all offices of the commission and shall be

_color,

on file with the offices of the atiomey
general, speaker oi the house, and Lieuten-
ant govemor and as required by the Texas
Civil Statutes, Article 6252-13x

§335.7. Scope. 1t is the policy of Texas to
provide, within constitutional limitations,
for fair housing throughout the state and to
provide rights and remedies substantially
equivalent to those granted under federal
law. No person shall be subject to discrimi-
natory housing practices because of race,
religion, sex, handicap, familial
status, or national origin in the sale, rental,
advertising of dwellings, inspection of
dwellings or entry into a neighborhood, in
the provision of brokerage services or in the
availability of residential real estate-related
transactions.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003082 William M. Hale
Executive Director
TYexas Commission on
Human Rights

Effective date: March 23, 1980
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

L L L ]
Chapter 336. Commission

* 40 TAC §336.1

The Texas Commission on Human Rights
adopts on an emergency basis new §336.1,
conceming procedures for  processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
section covers the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title Vlil of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
new section covers the Texas Commission
on Human Rights interpretation of what con-
stitutes discriminatory housing practices. The
section may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new seclion is adcpted on an emergency
basis under the Texas Fair Housing Act,
Article I, §2.02, which provides the Texas
Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§336.1. Powers of the Commission. The
commission may exercise those general

powers as provided under the Texas Fair
Housing Act, Articles II, IV, and VI

Issued in Austin, Texas, on March 22, 1990.

TRD-9003083 William M. Hale
Executive Director
Texas Commission on
Human Rights

Eftective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

L 4 ¢ L 4
Chapter 337. Referral to
Municipalities
* 40 TAC §§337.1-337.3

The Texas Commission on Human Rights
adopts on an emergency basis new §§337.1-
337.3, conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title VIl of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
new sections cover the Texas Commission
on Human Rights interpretation of what con-
stitutes discriminatory housing practices. The
new sections may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article 1l, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules -adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§337.1. Referral Authority. Pursuant to
the Texas Fair Housing Act, Article II, the
commission may defer proceedings under
this Act and refer a complaint to a munici-
pality that has been approved by the federal
government as having adopted an ordinance
that is substantially equivalent to federal
law.

§337.2. Eligibility.

(a) Pursuant to the Texas Fair
Housing Act, (the Act), Article II, the
commission may defer proceedings under
the Act and refer complaints to a municipal-
ity that is in compliance with the following
requirements:

¢ Emergency Sections
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(1) a municipality adopts and
enforces an ordinance that has been
approved by the federal government as sub-
stantially equivalent to federal law;

(2) a municipality adopts and
enforces an ordinance that has been
approved by the commission as substan-
tially equivalent to the Act;

(3) a municipality certifies that
it shall exercise the same powers and en-
forcement authority as provided under
federal law and the Act.

() To certify a local municipality
for purposes of deferring proceedings under
the Act and referring complaints under this
chapter and the Act, Article II, the
following materials and information shall
be submitted to the commission:

(1) a copy of the local ordinance
which is determined to be substantially
equivalent to federal law;

(2) a letter verifying that the
ordinance of the municipality has been
approved by the federal government as sub-
stantially equivalent to federal law;

(3) a copy of rules, policies, and
procedures governing the administration
and enforcement of the local ordinance
determined to be substantially equivalent to
federal law and the Act;

(4) a copy of the organizational
chart of the municipality’s internal structure
for enforcing the local ordinance
determined to be substantially equivalent to
federal law and the Act.

(c) Upon examination of the
materials and information provided by the
municipality, the executive director on be-
half of the commission shall notify the mu-
nicipality in writing as to the determination
of its eligibility.

(d) If the commission does not cer-
tify the municipality in accordance with this
chapter and the Act, Article II, the execu-
tive director on behalf of the commission
shall identify in writing the reasons for non-
certification and endeavor to provide the
municipality with the necessary assistance
to comply with the requirements established
by this chapter.

§3373. Cooperative Agreements. The
commission shall endeavor to enter into
cooperative agreements with local munici-
palities certified under §337.2 of this
chapter (relating to Eligibility) to ensure
effective and integrated administrative
review procedure, to share information, and
to provide technical assistance and training.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003080 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

* * *

Chapter 338. Exempted
Residential Real Estate-
Related Transactions

* 40 TAC §§338.1-328.8

The Texas Commission on Human Rights
adopts on an emergency basis new §§338.1-
338.8 conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title VIl of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
new sections cover the Texas Commission
on Human Rights interpretation of what con-
stitutes  discnminatory housing practices.
These rules may be subject to emergency

- adoption because no public comments were

received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article I, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obiigations, rights and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§338.1. Sale or Rental of a Single-Family
House by an Owner.

(a) Nothing in the Texas Fair
Housing Act, other than the prohibitions
against discriminatory advertising, applies
to the sale or rental of a single-family house
by an owner, provided the following
conditions are met:

(1) the owner does not own,
have any interest in or have reserved on his
behalf, under an express or voluntary
agreement, title to or any right to any part
of the proceeds from the sale or rental of
more than three single-family houses at any
one time. This exemption applies to only
one sale or rental in a 24-month period if
the owner was not the most recent resident
of the house at the time of the sale or rental;

(2) the house is sold or rented
without the use of sales or rental facilities
or services of a real estate broker, agent, or
salesman licensed under the Real Estate
License Act (Texas Civil Statutes, Article
6573a) or if an employee or agent of a
licensed broker, agent, or salesman, or the
facilities or services of the owner of a

dwelling designed or intended for occu-
pancy by five or more families. This
exemption applies to only one sale or rental
in a 24-month period if the owner was not
the most recent resident of the house at the
time of the sale or rental.

(b) Nothing in the Texas Fair Hous-
ing Act, other than the prohibitions against
discriminatory advertising applies to the
sale or rental of rooms or units in a dwell-
ing containing living quarters occupied or
intended to be occupied by no more than
four families living independently of each
other if the owner maintains and occupies
one of the living quarters as the owner’s
residency.

§338.2. Sale, Rerual, or Occipancy of
Dwellings by a Religious Organization,
Association, or Society, or a Not for Profit
Institution. The Texas Fair Housing Act

‘does not prohibit a religious organization,

association, or society, or a not for profit
institution, or organization operated, super-
vised, or controlled by or in conjunction
with a religious organization, association, or
society from limiting the sale, rental, or
occupancy of dwellings that it owns or op-
erates for other than a commercial purpose
to persons of the same religion, or giving
preference to persons of the same religion,
unless membership in the religion is re-
stricted because of race, color, or national
origin.

§3383. Housing Owned or Operated by a
Private Club. The Texas Fair Housing Act

. does not prohibit a private club not open to

the public that, as an incident to its primary
purpose, provides lodging that it owns or
operates for other than a commercial
purpose, from limiting the rental or occu-
pancy of such lodgings to its members, or
from giving preference to its members.

§338.4. Local or State Restrictions on Max-
imum Number of Occupants of a Dwell-
ing. The Texas Fair Housing Act does not
affect a reasonable local or state restriction
on the maximum number of occupants per-
mitted to occupy a dwelling or restriction
relating to health or safety standards or a
requirement of nondiscrimination in any
other state or federal law.

§3385. Appraisals of Real Property. The
Texas Fair Housing Act does not prohibit a
person engaged in the business of furnish-
ing appraisals of real property from taking
into consideration factors other than race,
color, religion, sex, handicap, familial
status, or national origin.

§338.6. Familial Status.

(a) Nothing in the Texas Fair Hous-
ing Act regarding discrimination based on
familial status applies to housing for older
persons, if the commission determines that
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the housing is specifically designed and op-
erated to assist elderly persons under a
federal or state program; the housing is
intended for, and solely occupied by,
persons 62 years of age or older; or the
housing is intended and operated for occu-
pancy by at least one person 55 years of age
or older per unit as determined by
commission rules.

(b) The exemption related to hous-
ing for persons 62 years or older, satisfies
the requirements of this section even
though:

(1) there are persons residing in
such housing on September 13, 1988, who
are under 62 years of age, provided that all
new occupants are persons 62 years of age
or older;

(2) there are unoccupied units,
provided that such units are reserved for
occupancy for persons 62 years of age or
older;

(3) there are units occupied by
employees of the housing (and family
members residing in the same unit) who are
under 62 years of age provided they per-
form substantial duties directly related to
the management or maintenance of the
housing.

(c) The exemption related to hous-
ing intended and operated for occupancy by
at least one person 55 years of age or older
per unit, shall satisfy the following
requirements:

(1) the housing facility has sig-
nificant facilities and services specifically
designed to meet the physical or social
needs of older persons. Significant facilities
and services specifically designed to meet
the physical or social needs of older persons
include, but are not limited to, social and
recreational programs, continuing
education, information and counseling, rec-
reational, homemaker, outside maintenance
and referral services, an accessible physical
environment, emergency and preventive
health care of programs, congregate dining
facilities, transportation to facilitate access
to social services, and services designed to
encourage and assist residents to use the
services and facilities available to them (the
housing facility need not have all of these
features to qualify for the exemption under
this section); ’

(2) it is not practicable to
provide significant facilities and services
designed to meet the physical or social
needs of older persons and the housing
facility is necessary to provide important
housing opportunities for older persons. In
order to satisfy this requirement the owner
or manager of the housing facility must
demonstrate through credible and objective
evidence that the provision of significant
facilities and services designed to meet the
physical or social needs of older persons
would result in depriving older persons in
the relevant geographic area of needed and

desired housing. The following factors,
among others, are relevant in meeting the
requirements of this paragraph:

(A) whether the owner or
manager of the housing facility has endeav-
ored to provide significant facilities and
services designed to meet the physical or
social needs of older persons either by the
owner or by some other entity. Demonstrat-
ing that such services and facilities are ex-
pensive to provide is not alone sufficient to
demonstrate that the provision of such
services is not practicable;

(B) the amount of rent
charged, if the dwellings are rented, or the
price of the dwellings, if they are offered
for sale;

(C) the income range of the
residents of the housing facility;

(D) the demand for housing
for older persons in the relevant geographic
area;

(E) the range of housing
choices for older persons within the rele-
vant geographic area;

(F) the availability of other
similarly priced housing for older persons
in the relevant geographic area. If similarly
priced housing for older persons with sig-
nificant facilities and services is reasonably
available in the relevant geographic area
then the housing facility does not meet the
requirements of this paragraph;

(G) the vacancy rate of the
housing facility;

(3) at least 80% of the units in
the housing facility are occupied by at least
one person 55 years of age or older per unit
except that a newly constructed housing
facility for first occupancy after March 12,
1989, need not comply with this paragraph
until 25% of the umits in the facility are
occupied;

(4) the owner or manager of a
housing facility publishes and adheres to
policies and procedures which demonstrate
an intent by the owner or manager to
provide housing for persons 55 years of age
or older. The following factors, among
others, are relevant in determining whether
the owner or manager of a housing facility
has complied with the requirements of this
paragraph:

(A) the manner in which the
housing facility is described to prospective
residents;

(B) the natre of any adver-
tising designed to attract prospective
residents;

(C) age verification

procedures;
(D) lease provisions;

(E) written rules and

regulations;

(F) actual practices of the
owner or manager in enforcing relevant
lease provisions and relevant rules or
regulations;

(5) housing satisfies the
requirements of this section even though:

(A) on September 13, 1988,
under 80% of the occupied units in the
housing facility are occupied by at least one
person 55 years of age or older per unit,
provided that at least 80% of the umits that
are occupied by new occupants after
September 13, 1988, are occupied by at
least one person 55 years of age or older;

(B) there are unoccupied
units, provided that at least 80% of such
units are reserved for occupancy by at least
one person 55 years of age or older;

(C) there are units occupied
by employees of the housing (and family
members residing in the same unit) who are
under 55 years of age provided they per-
form substantial duties directly related to
the management or maintenance of the
housing.

§338.7. lllegal Manufacture or Distribution
of a Controlled Substance.  The Texas
Fair Housing Act does not prohibit discrim-
ination against a person because the person
has been convicted under federal law or the
law of any state of the illegal manufacture
or distribution of a controlled substance.

§338.8. Health or Safety of Individuals or
Damage to Property. Nothing in the
Texas Fair Housing Act requires that a
dwelling be made available to an individual
whose tenancy would constitute a direct
threat to the health or safety of other
individuals or whose tenancy would result
in substantial physical damage to the
property of others.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003081 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990
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For further information, please call: (512)
837-8534
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Chapter 339. Discriminatory
Housing Practices

¢ 40 TAC §§339.1-339.18

The Texas Commission on Human Rights
adopts on an emergency basis new §§339.1-
339.18, conceming procedures for process-
ing complaints alleging discriminatory hous-
ing practices and exercising its powers
pursuant to the Texas Fair Housing Act
These sections cover the procedures for pro-
cessing complaints filed under the Texas Fair
Housing Act and complaints referred to the
Texas Commission on Human Rights by the
United States Department of Housing and
Urban Development pursuant to Titde Vil of
the Civil Rights Act of 1968, as amended by
the Fair Housing Amendments Act of 1988.
Also, these sections cover the Texas
Commission on Human Rights interpretation
of what constitutes discriminatory housing
practices. These sections may be subject to
emergency adoption because no public
comments were received and because of the
urgency of complying with ime limitations for
receiving fair housing assistance/capacity
building funds from the United States
Department of Housing and Urban
Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article Il, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, nghts, and remedies which
are the same as provided in federal fair hous-
ing regulatons. The commission may adopt
procedural rules to implement this chapter.

§339.1. Real Estate Practices Prohibit-
ed. In accordance with the commission’s
interpretation of discriminatory housing
practices it shall be unlawful for a person
to:

(1) refuse to sell or rent a dwell-
ing after the making of a bona fide offer,
refuse to negotiate for the sale or rental of a
dwelling, or otherwise make unavailable or
deny a dwelling to any person because of
race, color, religion, sex, handicap, familial
status, or national origin; or discriminate
against any person in the terms, conditions,
or privileges of sale or rental of a dwelling
or in providing services or facilities in con-
nection with the sale or rental, because of
race, color, religion, sex, handicap, familial
stats, or national origin;

(2) make, print, or publish, or
cause to be made, printed, or published any
notice, statement, or advertisement with
respect to the sale or rental of a dwelling
that indicates any preference, limitation, or
discrimination based on race, color, reli-
gion, sex, handicap, familial status, or
national origin, or an intention to make such
a preference, limitation, or discrimination;

(3) represent to any person
because of race, color, religion, sex, handi-
cap, familial status, or national origin that a
dwelling is not available for sale or rental
when the dwelling is in fact available;

(4) induce or attempt to induce
for profit a person to sell or rent a dwelling
by representations regarding the entry or
prospective entry into a neighborhood of a
person of a particular race, color, religion,
sex, handicap, familial status, or national
origin;

(5) discriminate against a person
in making a real estate-related transaction
available or in the terms or conditions of a
real estate- related transaction because of
race, color, religion, sex, handicap, familial
status, or national origin by a person whose
business includes engaging in a residential
real estate-related transaction.,

(6) deny any person access to,
or membership or participation in, a multi-
listing service, real estate brokers,
organization or other service, organization,
or facility relating to the business of selling
or renting dwellings; or discriminate against
a person in the terms or conditions of
access, membership, or participation in such
an organization, or service, or facility
because of race, color, religion, sex, handi-
cap, familial status, or national origin;

(7) intimidate.or interfere with
or attempt to intimidate or interfere with a
person intentionally, whether or not acting
under color of law, by force, or threat of
force:

(A) because of the person's
race, color, religion, sex, handicap, familial
status, or national origin and because the
person is or has been selling, purchasing,
renting, financing, occupying or contracting
or negotiating for the sale, purchase, rental,
financing, or occupation of a dwelling or
for applying for or participating in a
service, organization, or facility relating to
the business of selling or renting dwellings;

(B) because the person is or
has been, or to intimidate the person from
participating without discrimination because
of race, color, religion, sex, handicap, fa-
milial status, or national origin in an
activity, service, or facility related to the
business of selling or renting dwellings, af-
fording another person opportunity or
protection to so participate, or unlawfully
aiding or encouraging other persons to par-
ticipate without discrimination because of
race, color, religion, sex, handicap, familial
status, or national origin in an activity,
service, organization, or facility relating to
the business of selling or renting dwellings;

(C) because a person has
made a complaint, testified, assisted, or par-
ticipated in any ranner in a proceeding
under the Texas Fair Housing Act.

§339.2. Unlawful Refusal to Sell or Rent or
to Negotiate for the Sale or Rental.

(a) It shall be unlawful for a person
to refuse to sell or rent a dwelling to a
person who has made a bona fide offer,
because of race, color, religion, sex, famil-
ial status, or national origin, or to refuse to
negotiate with a person for the sale or rental
of a dwelling because of race, color, reli-
gion, sex, familial status, or national origin,
or to discriminate against any person in the
sale or rental of a dwelling because of
handicap.

(b) Prohibited actions under this
section include, but are not limited to:

(1) failing to accept or consider
a bona fide offer because of race, color,
religion, sex, handicap, familial status, or
national origin;

(2) refusing to sell or rent a
dwelling to, or to negotiate for the sale or
rental of a dwelling with, any person
because of race, color, religion, sex, handi-
cap, familial status, or national origin;

(3) imposing different sales
prices or rental charges for the sale or rental
of a dwelling upon any person because of
race, color, religion, sex, handicap, familial
status, or national origin;

(4) using different qualification
criteria or applications, or sale or rental
standards or procedures, such as income
standards, application requirements,
application fees, credit analysis, or sale or
rental approval procedures or other
requirements, because of race, color, reli-
gion, sex, handicap, familial status, or
national origin;

(5) evicting tenants because of
their race, color, religion, sex, handicap,
familial status, or national origin or because
of the race, color, religion, sex, handicap,
familial status, or national origin of a ten-
ant’s guest.

§3393.  Discrimination in  Terms,
Conditions, and Privileges and in Services
and Facilities.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap, familial
status, or national origin to impose different
terms, conditions, or privileges relating to
the sale or rental of a dwelling or to deny or
limit services or facilities in connection
with the sale or rental of a dwelling.

(b) Prohibited actions under this
section include, but are not limited to:

(1) using different provisions in
leases or contracts of sale, such as those
relating to rental charges, security deposits,
and the terms of a lease and those relating
to down payment and closing requirements,
because of race, color, religion, sex, handi-
cap, familial status, or national origin;
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(2) failing or delaying

maintenance or repairs of sale or rental
dwellings because of race, color, religion,
sex, handicap, familial status, or national
origin;
, (3) failing to process an offer
for the sale or rental of a dwelling or to
communicate an offer accurately because of
race, color, religion, sex, handicap, familial
status, or national origin;

(4) limiting the use of privi-
leges, services, or facilities associated with
a dwelling because of race, color, religion,
sex, handicap, familial status, or national
origin of an owner, tenant, or a person
associated with him or her;

(5) denying or limiting services
or facilities in connection with the sale or
rental of a dwelling, because a person failed
or refused to provide sexual favors.

§~339.4. Other Prohibited Sale and Rental
Conduct.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap, familial
status, or national origin to restrict or at-
tempt to restrict the choices of a person by
word or conduct in connection with
seeking, negotiating for, buying, or renting
a dwelling so as to perpetuate, or tend to
perpetuate, segregated housing patterns, or
to discourage or obstruct choices in a com-
munity, neighborhood, or development.
Prohibited practices under this section gen-
erally refer to unlawful steering practices
that include, but are not limited to:

(1) discouraging any person
from inspecting, purchasing, or renting a
dwelling because of race, color, religion,
sex, handicap, familial status, or national
origin or because of race, color; religion,
sex, handicap, familial status, or national
origin of persons in a community, neighbor-
hood, or development;

(2) discouraging the purchase or
rental of a dwelling because of race, color,
religion, sex, handicap, familial status, or
national origin by exaggerating drawbacks
or failing to inform any person of desirable
features of a dwelling or of a community,
neighborhood or development;

A3 communicating to any
prospective purchaser that he or she would
not be comfortable or compatible with ex-
isting residents of a community, neighbor-
hood, or development because of race,
color, religion, sex, handicap, familial
status, or national origin;

(4) assigning any person to a
particular section of a community, neigh-
borhood, or development or to a particular
floor of a building because of race, color,
religion, sex, handicap, familial status, or
national origin.

(b) It shall be unlawful to because
of race, color, religion, sex, handicap, fa-
milial status, or national origin to engage in

any conduct relating to the provision of
focusing or of services and facilities in con-
nection therewith that otherwise makes un-
available or denies dwellings to persons.
Prohibited sales and rental practices under
this section include, but are not limited to:

(1) discharging or taking other
adverse action against an employee, broker,
or agent because he or she refused to partic-
ipate in a discriminatory housing practice,

(2) employing codes or other
devices to segregate or reject applicants,
purchasers, or renters, refusing to take or to
show listings of dwellings in certain areas
because of race, color, religion, sex, handi-
cap, familial status, or national origin, or
refusing to deal with certain brokers or
agents because they or one or more of their
clients are of a particular race, color, reli-
gion, sex, handicap, familial status, or
national origin;

(3) denying or delaying the pro-
cessing of an application made by a pur-
chaser or renter or refusing to approve such
a person for occupancy in a cooperative or
condominium dwelling because of race, col-
or, religion, sex, handicap, familial status,
or national origin;

(4) refusing to provide munici-
pal services or property or hazard insurance
for dwelling or providing such services or
insurance differently because of race, color,
religion, sex, handicap, familial status, or
national origin.

§3395. Discriminatory Advertisements,
Statements and Notices.

(a) It shall be unlawful to make,
print, or publish, or cause to be made,
printed or published, any notice, statement,
or advertisement with respect to the sale or
rental of a dwelling which indicates any
preference, limitation, or discrimination
because of race, color, religion, sex, handi-
cap, familjal status, or national origin, or an
intention to make any such preference,
limitation, or discrimination.

(b) The prohibitions in this section
shall apply to all written or oral notices or
statements by a person engaged in the sale
or rental of a dwelling. Written notices and
statements include any applications, flyers,
brochures, deeds, signs, bamners, posters,
billboards, or any documents used with
respect to the sale or rental of a dwelling.

(c) Discriminatory notices, stale-
ments, and advertisements include, but are
not limited to:

(1) using words, phrases,
photographs, illustrations, symbols, or
forms which convey that dwellings are
available or not available to a particular
group of persons because of race, color,
religion, sex, handicap, familial status, or
national origin;

(2) expressing to agents, bro-
kers, employees, prospective sellers or rent-

ers or any other persons a preference for or
limitation on any purchaser or renter
because of race, color, religion, sex, handi-
cap, familial status, or national origin of
such persons;

(3) selecting media or locations
for advertising the sale or rental of dwell-
ings which deny particular segments of the
housing market information about housing
opportunities because of race, color, reli-
gion, sex, handicap, familial status, or
national origin;

(4) refusing to publish advertis-
ing for the sale or rental of dwellings or
requiring different charges or terms for such
advertising because of race, color, religion,
sex, handicap, familial status, or national
origin.

§339.6. Discriminatory Representations on
the Availability of Dwellings.

(a) It shall be unlawful, because of
race, color, religion, sex, handicap, familial
status, or national origin, to provide inaccu-
rate or untrue information about the avail-
ability of dwellings for sale or rental.

(b) Prohibited actions under this
section include, but are not limited to:

(1) indicating through words or
conduct that a dwelling which is available
for inspection, sale, or rental has been sold
or rented, because of race, color, religion,
sex, handicap, familial status, or national
origin;

(2) representing that covenants
or other deed, trust, or lease provisions
which purport to restrict the sale or rental of
dwellings because of race, color, religion,
sex, handicap, familial status, or national
origin preclude the sale of rental of a dwell-
ing to a person;

(3) enforcing covenants or other
deed, trust, or lease provisions which pre-
clude the sale or rental of a dwelling to any
person because of race, color, religion, sex,
handicap, familial status, or national origin;

@) limiting information, by
word or conduct, regarding suitably priced
dwellings available for inspection, sale, or
rental, because of race, color, religion, sex,
handicap, familial status, or national origin;

(5) providing false or inaccu-
rate information regarding the availability
of a dwelling for sale or rental to any
person, including testers, regardless of
whether such person is actually seeking
housing, because of race, color, religion,
sex, handicap, familial status, or national
origin.

§339.7. Blockbusting.

(a) It shall be unlawful, for profit,
to induce or attempt to induce a person to
sell or rent a dwelling by representations
regarding the entry or prospective entry into
the neighborhood of a person or persons of
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a particular race, color, religion, sex, famil-
ial status, or national origin or with a handi-
cap.

(b) In establishing a discriminatory
housing practice under this section it is not
necessary that there was in fact profit as
long as profit was a factor for engaging in
the blockbusting activity.

(c) Prohibited actions under this
section include, but are not limited to:

(1) engaging, for profit, in
conduct (including uninvited solicitations
for listings) which conveys to a person that
a neighborhood is undergoing or is about to
undergo a change in the race, color, reli-
gion, sex, handicap, familial status, or
national origin of persons residing in it or in
order to encourage the person to offer a
dwelling for sale or rental;

(2) encouraging, for profit, any
person to sell or rent a dwelling through
assertions that the entry or prospective entry
of persons of a particular race, color, reli-
gion, sex, familial status, or national origin,
or with handicaps, can or will result in
undesirable consequences for the project,
neighborhood, or community, such as a
lowering of property values, an increase in
criminal or antisocial behavior, or a decline
in the quality of schools or other services or
facilities.

§339.8. Discrimination in the Provision of
Brokerage Services.

(a) It shall be unlawful to deny any
person access to or membership or
perticipation in any multiple listing service,
real estate brokers, organization or other
service, organization, or facility relating to
the business of selling or renting dwellings,
or to discriminate against any person in the
terms or conditions of such access, mem-
bership or participation, because of race,
color, religion, sex, handicap, familial
status, or national origin.

() Prohibited actions under this
section include, but are not limited to:

(1) setting different fees for
access to or membership in a multiple list-
ing service based on race, color, religion,
sex, handicap, familial status, or national
origin;

(2) denying or limiting benefits
accruing to members in a real estate bro-
kers, organization because of race, color,
religion, sex, handicap, familial status, or
national origin;

(3) imposing different standards
or criteria for membership in a real estate
sales or rental organization because of race,

color, religion, sex, handicap, familial
status, or national origin;
(4) establishing geographic

boundaries or office location or residence
requirenents for access to or membership
or participation in any multiple listing

service, real estate brokers, organization, or
other service, organization, or facility
relating to the business of selling or renting
dwellings, because of race, color, religion,
sex, handicap, familial status, or national
origin.

§339.9.  Discriminatory  Practices in
Residential Real Estate-Related Transac-
tions.

(a) This section provides the
commission’s interpretation of the conduct
that is unlawful housing discrimination
under the Texas Fair Housing Act, Article
111, §3.06.

() It shall be unlawful for any
person or other entity whose business
includes engaging in residential real estate-
related transactions to discriminate against
any person in making available such a
transaction, or in the terms or conditions of
such a transaction because of race, color,
religion, sex, handicap, familial status, or
national origin.

§339.10. Discrimination in the Making of
Loans and in the Provision of Other Finan-
cial Assistance.

(a) It shall be unlawful for any
person or entity whose business includes
engaging in residential real estate-related
ransactions to discriminate against any
person in making available loans or other
financial assistance for a dwelling, or which
is or is to be secured by a dwelling, because
of race, color, religion, sex, handicap, fa-
milial status, or national origin.

(b) Prohibited practices under this
section include, but are not limited to, fail-
ing or refusing to provide to any person, in
connection with a residential real estate-
related transaction, information regarding
the availability of loans or other financial
assistance, application  requirements,
procedures, or standards for the review and
approval of loans or financial assistance, or
providing information which is inaccurate
or different from that provided others,
because of race, color, religion, sex, handi-
cap, familial status, or national origin.

§339.11. Discrimination in the Purchasing
of Loans.

(a) It shall be unlawful for any
person or entity engaged in the purchasing
of loans or other debts or securities which
support the purchase, construction, im-
provement, repair, or maintenance of a
dwelling, or which are secured by
residential real estate, to refuse to purchase
such loans, debts, or securities, or to impose
different terms or conditions for such
purchases, because pf race, color, religion,
sex, handicap, familial status, or national
ornigin.

(b) Unlawful conduct under this
section includes, but is not limited to:

(1) purchasing loans or other
debts or securities which relate to, or which
are secured by dwellings in certain commu-
nities or neighborhoods but not in others
because of the race, color, religion, sex,
handicap, familial status, or national origin
of persons in such neighborhoods or com-
munities;

(2) pooling or packaging loans
or other debts or securities which relate to,
or which are secured by, dwellings differ-
ently because of race, color, religion, sex,
handicap, familial status, or national origin;

(3) imposing or using different
terms or conditions on the marketing or sale
of securities issued on the basis of loans or
other debts or securities which relate to, or
which are secured by dwellings because of
race, color, religion, sex, handicap, familial
status, or national origin.

(c) This section does not prevent
consideration in the purchasing of loans, of
factors justified by business necessity,
including requirements of state or federal
law, relating to a transaction’s financial se-
curity or to protection against default or
reduction of the value of the security. Thus,
this provision would not preclude
considerations employed in normal and pru-
dent transactions, provided that no such fac-
tor may in any way relate to race, color,
religion, sex, handicap, familial status,d or
national origin.

§339.12. Discrimination in the Terms and
Conditions for Making Available Loans or
Other Financial Assistance.

(a) It shall be unlawful for any
person or entity engaged in the making of
loans or in the provision of other financial
assistance relating to the purchase,
construction, improvement, repair, or
maintenance of dwellings or which are se-
cured by residential real estate to impose
different terms or conditions for the avail-
ability of such loans or other financial
assistance because of race, color, religion,
sex, handicap, familial status, or national
origin.

(b) Unlawful conduct under this
section includes, but is not limited to:

(1) wusing different policies,
practices, or procedures in evaluating or in
determining creditworthiness of any person
in connection with the provision of any loan
or other financial assistance for a dwelling
or for any loan or other financial assistance
which is secured by residential real estate
because of race, color, religion, sex, handi-
cap, familial status, or national origin;

(2) determining the type of loan
or other financial assistance to be provided
with respect to a dwelling, or fixing the
amount, interest rate, duration, or other
terms for a loan or other financial assistance
for a dwelling or which is secured by
residential real estate, because of race, col-
or, religion, sex, handicap, familial status,
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or national origin.

§339.13. Unlawful Practices in the Selling,
~Brokering or Appraising of Residential
Real Property.

(a) It shall be unlawful for any
person or other entity whose business
includes engaging in the selling, brokering,
or appraising of residential real property to
discriminate against any person in making
available such services, or in the
performance of such :services, because of
race, color, religion, sex, handicap, familial
status, or national origin.

(b) For the purposes of this section,
the term "appraisal” means an estimate or
opinion of the value of a specified
residential real property made in a business
context in connection with the sale, rental,
financing, or refinancing of a dwelling or in
connection with any activity that otherwise
affects the availability of a residential real
estate-related transaction, whether the
appraisal is oral or written, or transmitted
formally or informally. The appraisal
includes all written comments and other
documents submitted as support for the esti-
mate or opinion of value.

(c) Nothing in this section prohibits
a person engaged in the business of making
or furnishing appraisals of residential real
property from taking into consideration fac-
tors other than race, color, religion, sex,
handicap, familial status, or national origin.

(d) Practices which are unlawful
under this section include, but are not lim-
ited to: using an appraisal of residential real
property in connection with the sale, rental,
or financing of any dwelling where the
person knows or reasonably should know
that the appraisal improperly takes into
consideration race, color, religion, sex,
handicap, familial status, or national origin.

§339.14. General Prohibitions Against Dis-
crimination Because of Handicap.

(a) It shall be unlawful to discrimi-
nate in the sale or rental, or to otherwise
make unavailable or deny, a dwelling to any
buyer or renter because of a handicap of:

(1) that buyer or renter;

(2) a person residing in or in-
tending to reside in that dwelling after it is
so sold, rented, or made available; or

(3) any person associated with
that person.

(b) It shall be unlawful to discrimi-
nate against any person in the terms,
conditions, or privileges of the sale or rental
of a dwelling, or in the provision of services
or facilities in connection with such dwell-
ing, because of a handicap of:

(1) that buyer or renter;

(2) a person residing in or in-
tending to reside in that dwelling after it is
so sold, rented, or made available; or

(3) any person associated with
that person.

(c) It shall be unlawful to make an
inquiry to determine whether an applicant
for a dwelling, a person intending to reside
in that dwelling after it is so sold, rented, or
made available, or any person associated
with that person, has a handicap or to make
inquiry as to the nature or severity of a
handicap of such a person. However, this
section does not prohibit the following
inquiries, provided these inquiries are made
of all applicants, whether or not they have
handicaps:

(1) inquiry into an applicant’s
ability to meet the requirements of owner-
ship or tenancy;

(2) inquiry to determine whether
an applicant is qualified for a dwelling
available only to persons with handicaps or
to persons with a particular type of handi-
cap;

(3) inquiry to determine whether
an applicant for a dwelling is qualified for a
priority available to persons with handicaps

or to persons with a particular type of hand- -

icap.,

(4) inquiring whether an
applicant for a dwelling is a current illegal
abuser or addict of a controlled substance;

) inquiring whether an
applicant has been convicted of the illegal
manufacture or distribution of a controlled
substance.

§339.15. Reasonable Modifications of Ex-
isting Premises.

(a) It shall be unlawful for any
person to refuse to permit, at the expense of
a handicapped person, reasonable modifica-
tions of existing premises, occupied or to be
occupied by a handicapped person, if the
proposed modifications may be necessary to
afford the handicapped person full enjoy-
ment of the premises of a dwelling. In the
case of a rental, the landlord may, where it
is reasonable to do so, condition permission
for a modification on the renter agreeing to
restore the interior of the premises to the
condition that existed before the modifica-
tion, reasonable wear and tear excepted.
The landiord may not increase for handi-
capped persons any customarily required
security deposit. However, where it is
necessary in order to ensure with reasonable
certainty that funds will be available to pay
for the restorations at the end of the tenan-
cy, the landlord may negotiate as part of
such a restoration agreement a provision
Tequiring that the tenant pay into an interest
bearing escrow account, over a reasonable
period, a reasonable amount of money not
to exceed the cost of the restorations. The
interest in any such account shall accrue to
the benefit of the tenant.

(b) A landlord may condition
permission for a modification on the renter

providing a reasonable description of the
proposed modifications as well as
reasonable assurances that the work will be
done in a workman-like manner and that
any required building permits will be
obtained.

§339.16. Reasonable Accommodations. It
shall be unlawful for any person to refuse to
make reasonable accommodations in rules,
policies, practices, or services, when such
accommodations may be necessary to af-
ford a handicapped person equal
opportunity to use and enjoy a dwelling
unit, including public and common use ar-
eas.

§339.17. Design and  Construction
Requirements.

(a) Covered multifamily dwellings
for first occupancy after March 13, 1991,
shall be designed and constructed to have at
least one building entrance on an accessible
route unless it is impractical to do so
because of the terrain or unusual character-
istics of the site. For purposes of this
section, a covered multifamily dwelling
shall be deemed to be designed and con-
structed for first occupancy on or before
March 13, 1991, if they are occupied by
that date or if the last building permit or
renewal thereof for the covered multifamily
dwellings is issued by a state, county, or
local government on or before January 13,
1990. The burden of establishing impracti-
cality because of terrain or unusual site
characteristics is on the person or persons
who designed or constructed the housing
facility.

(b) All covered multifamily dwell-
ings for first occupancy after March 13,
1991, with a building entrance on an acces-
sible route shall be designed and con-
structed in such a mammer that:

(1) the public and common use
areas are readily accessible to and usable by
handicapped persons;

(2) all the doors designed to
allow passage into and within all premises
are sufficiently wide to allow passage by
handicapped persons in wheelchairs;

(3) all premises within covered
multifamily dwelling units contain the
following features of adaptable design:

(A) an accessible route into
and through the covered dwelling unit;

(B) light switches, electrical

outlets, thermostats, and other
environmental controls in accessible
locations;

(C) reinforcements in
bathroom walls to allow later installation of
grab bars around the toilet, tub, shower,
stall, and shower seat, where such facilities
are provided;
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(D) wusable kitchens and
bathrooms such that an individual in a
wheelchair can maneuver about the space.

() Compliance with  the
appropriate requirements of ANSI Al17.1
suffices to satisfy the requirements of
subsection (b)(3) of this section.

(d) Compliance with a duly en-
acted law of a state or unit of general local
government that includes the requirements
of subsections (a) and (b) of this section
satisfies the requirements of subsections (a)
and (¢) of this section.

(e) This section does not invalidate
or limit any law of a state or political
subdivision of a state that requires dwell-
ings to be designed and constructed in a
manner that affords handicapped persons
greater access than is required by this
section.

§339.18. Prohibited Interference, Coercion,
Iniimidation, or Retaliation.

(a) Interference, coercion, intimida-
tion, or retaliation shall be interpreted by
the commission to be conduct that is
unlawful housing discrimination under the
Texas Fair Housing Act (the Act).

(b) It shall be unlawful housing dis-
crimination to coerce, intimidate, threaten,
or interfere with any person in the exercise
or enjoyment of, or on account of that
person having exercised or enjoyed, or on
account of that person having aided or
encouraged any other person in the exercise
or enjoyment of, any right granted or
protected by the Act.

(¢c) Prohibited conduct made
unlawful under this section includes, but is
not limited to:

(1) coercing a person, either
orally, in writing, or by other means, to
deny or limit the benefits provided that
person in connection with the sale or rental
of a dwelling or in connection with a
residential real estate-related transaction
because of race, color, religion, sex, handi-
cap, familial status, or national origin;

(2) threatening, intimidating, or
interfering with persons in their enjoyment
of a dwelling because of race, color, reli-
gion, sex, handicap, familial status, or
national origin of such persons, or of visi-
tors or associates of such persons;

(3) threatening an employee or
agent with dismissal or an adverse
employment action, or taking such adverse
employment action, for any effort to assist a
person seeking access to the sale or rental
of a dwelling or seeking access (o any
residential zeal estate-related transaction,
because of the race, color, religion, sex,
handicap, familial status, or national origin
of that person or of any person associated
with that person;

(47 intunidating or threatening
any person because that person is engaging
in activities desigred 0 meake other persons
aware of, or encouraging such other persons
10 exercise rigats granted or protected by
this part;

{5) retaliaiing  against  any
person because that person has made a
complaint, testified, assisted, or participated
in any manner in a proceeding wnder the
Act.

This agency hereby cenifies that the rule as
adopted has baen reviewsd by legal counsel
and fourd to o a valid exsrcise of the
agency's legai authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003073 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Proposai pubiication date:; flay 22, 1990

For further infornaticr, piease call: (512)
837-8534

* L4

Chapter 340. Admisistrative
Enforcemeit

e 40 TAC §§340.1-340.28

The Texas Tommission on Human Rights
adopts on an emergency basis new §§340.1-
340.28 conceming procedures for procsssirg
complaints allaging discriminatory housing
practices apd oxercising its powers pursuant
to the Texas Fait Housing Azt The new
sections cover e proceduras for processing
complaints fited under the Texas Fair Hous-
ing Act and scmpiarits reterrad to the Texas
Commission on Human Rights by the United
Siate Departmernt of Housing and Urban
Crevelopment pursuant to Tite Viit of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act ol 1888, Also, the
new sections cover the Toxas Commission
on Human Rignts interpretation ot what con-
stitutes discriminatory housing practices. The
new sections may be subject to amergericy
adoption because na pubiic cormments were
received and because of the urgancy cof com-
plying with time limitations {or receiving fair
housing assistance/capacity building funds
from the United States Department of ious:
ing and Urban Development

The new secticns are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article if, §2.02, which provides the
Texas Commission on Human Rights with the
authonty to adcpt rules necessary o
implement this Act, provided that substantive
fules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural riles o implement this chapter.

§340.1. Submission of informaticn to File a
Complaint.

(a) The executive director or his or
her designee may receive information
concerning alleged discriminatory housing

practices from any person. Where the
information constitutes a complaint within
the meaning of the Act and this chapter and
is furnished by an aggrieved person, a
complaint will be considered filed in
accordance with §340.6 of this title (relating
to The Date of Filing of a Complaint).
Where additional information is required
for the purpose of perfecting a complaint
under the Act, the executive director or his
or her designee will advise what additional
information is needed and will provide
appropriate assistance in the filing of the
complaint.

(b) The information may also be
made available to the federal government.
In making available such information, steps
will be taken to protect the confidentiality
of any informant or complainant where de-
sired by the informant or complainant.

(c) The executive director or his or
her designee may counsel with an aggrieved
party about the facts and circumstances
which constitute the alleged discriminatory
housing practices. If the facts and
circumstances do not constitute discrimina-
tory housing practices, the executive
director or his or her designee shall so
advise the aggrieved party. If the facts and
circumstances constitute alleged discrimina-
tory housing practices, the executive
director or his or her designee shall assist
the aggrieved party in perfecting a
complaint.

§340.2. Who May File Complaints. Any
aggrieved person or the executive director
on behalf of the commission may file a
complaint no later than one year after an
alleged discriminatory housing practice has
occurred or terminated whichever is later.
The complaint may be filed with the
assistance of an authorized representative of
an aggrieved person, including any
organization acting on behalf of an ag-
grieved person.

§340.3. Persons Against Whom Complaints
May be Filed.

(a) A complaint may be filed
against any person alleged to be engaged, to
have engaged, or to be about to engage, in a
discriminatory housing practice.

(b) A complaint may also be filed
against any person who directs or controls,
or has the right to direct or control, the
conduct of another person with respect to
any aspect of the sale, rental, advertising, or
financing of dwellings or the provision of
brokerage services relating to the sale or
rental of dwellings if that other person,
acting within the scope of his or her
authority as employee or agent of the di-
recting or controlling person, is engaged,
has engaged, or is about to engage, in a
discriminatory housing practice.

§3404. Where to File Complaints. Ag-
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grieved persons may file complaints in
person, by telephone, or in writing with the
executive director or his or her designee on
a form furnished by the commission or at
an office of the federal govemment

§340.5. Form and Content of a Complains.

(a) Each complaint must be in writ-
ing and must be signed and affirmed by the
aggrieved person filing the complaint or if
the complaint is signed by the executive
director on behalf of the commission it
must be signed and affirmed by the execu-
tive director. The signature and affirmation
may be made at any time during the
investigation. The affirmation shall state: "I
declare under penalty of perjury that the
foregoing is true and correct to the best of
my knowledge."

() The executive director may
require complaints to be made on
prescribed forms. The complaint forms will
be available at the commission office or at
any office of the federal government.

(c) Each complaint shall include,
but not be limited to, the following
information:

(1) the name and address of the
aggrieved person;

(2) the name and address of the
respondent;

(3) a description and address of
the dwelling which is involved, if
appropriate;

(4) the basis for the alleged dis-
criminatory housing practices which may
include any of the following: race, color,
religion, sex, familial status, national origin,
handicap, or retaliation;

(5) a concise statement of the
facts and circumstances that constitute al-
leged discriminatory housing practices
under the Texas Fair Housing Act,
including identification of personal harm,
respondent’s reason for the action taken and
a discriminatory statement.

§340.6. The Date of Filing of a Complains.

(a) Except as provided in
subsection (b) of this section, a complaint is
filed when it is received by the commission
or dual filed with the federal government.

(b) The executive director may
determine that a complaint is filed for the
purposes of the one-year period for filing of
complaints upon submission of written
information (including information
provided by telephone and reduced to writ-
ing by an employee of the commission)
which is substantially equivalent to the
information identified in §340.5(c) of this
title (relating to Form and Content of a
Complaint).

(c) Where a complaint alleging a
discriminatory housing practice that is con-

tinuing, as manifested in a number of
incidents of such conduct, the complaint
will be timely if filed within one year of the
last alleged occurrence of that practice.

§340.7. Amendment of Complaint. A
complaint may be amended to cure techni-
cal defects or omissions, including failure to
verify the complaint and to clarify and am-
plify allegations made therein or to add
additional or substitute respondents. Such
amendment or amendments alleging
additional acts which constitute an alleged
discriminatory housing practice related to or
growing out of the subject matter of the
original complaint shall relate back to the
date the complaint was first received. The
respondent shall receive a copy of the
amended complaint. An amended complaint
shall be subject to the procedures set forth
in this chapter.

§340.8. Service of Notice on Aggrieved
Person. Upon the filing of a complaint,
the executive director or his or her designee
will notify, by certified mail or personal
service, each aggrieved person on whose
behalf the complaint was filed. The notice
will:

(1) acknowledge the filing of
the complaint and state the date that the
complaint was accepted for filing;

) include a copy of the
complaint;

(3) advise the aggrieved person
of the time limits applicable to complaint
processing and of the procedural rights and
obligations of the aggrieved person under
the Texas Fair Housing Act and this
chapter;

(4) advise the aggrieved person

of his or her right to commence a civil
action under the Act, Article V, and federal
law, not later than two years after the occur-
rence or termination of the alleged discrimi-
natory housing practice. The notice will
state that the computation of this two-year
period excludes any time during which an
administrative hearing is pending under this
chapter and Article IV, with respect to a
complaint or charge based on the alleged
discriminatory housing practice. The notice
will also state that the time period includes
the time during which an action arising
from a breach of a conciliation agreement
under the Act, Article VI, is pending;

(5) advise the aggrieved person
that retaliation against any person because
he or she made a complaint or testified,
assisted, or participated in an investigation,
conciliation or an administrative proceeding
under this chapter is a discriminatory hous-
ing practice that is prohibited under the Act
and the rules.

§340.9. Notification of Respondent and
Joinder of Additional or Substitute Respon-
denss.

(a) Within 20 days of the filing of a
complaint or the filing of an amended
complaint under this chapter, the executive
director or his or her designee will serve a
notice on each respondent by certified mail
or by personal service. A person who is not
named as a respondent in a complaint, but
who is identified in the course of the
investigation under the Texas Fair Housing
Act, Article IV, and this chapter, as a
person who is alleged to be engaged, to
have engaged, or to be about to engage in
the discriminatory housing practice upon
which the complaint is based may be joined
as an additional or substitute respondent by
service of a notice on the person under this
section within 10 days of the identification.

(b) The notice will include, but not
be limited to, the following:

(1) the notice will identify the
alleged discriminatory housing practice
upon which the complaint is based, and
include a copy of the complaint;

(2) the notice will state the date
that the complaint was accepted for filing;

(3) the notice will advise the re-
spondent of the time limits applicable to
complaint processing under this chapter and
of the procedural rights and obligations of
the respondent under the Act, and this
chapter, including the opportunity to submit
an answer to the complaint within 10 days
of the receipt of the notice;

(4) the notice will advise the re-
spondent of the aggrieved person’s right to
commence a civil action under the Act,
Article V, and federal law, not later than
two years after the occurrence or
termination of the alleged discriminatory
housing practice. The notice will state that
the computation of this two-year period ex-
cludes any time during which an
administrative hearing is pending under this
chapter or the Act, Article IV, with respect
to a complaint or charge based on the al-
leged discriminatory housing practice. The
notice will also state that the time period
includes the time during which an action
arising from a breach of a conciliation
agreement under the Act, Article V is pend-
ing;

(5) if the person is not named in
the complaint, but is being joined as an
additional or substitute respondent, the no-
tice will explain the basis for the executive
director’s belief that the joined person is
properly joined as a respondent;

(6) the notice will advise the
respondent that retaliation against any
person because he or she made a complaint
or testified, assisted or participated in an
investigation, conciliation, or an
administrative  proceeding under this
chapter is a discriminatory housing practice
that is prohibited under the Act and these
rules;

(7) the notice will invite the re-

spondent to enter into a conciliation
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agreement for the purpose of resolving the
complaint;

(8) the notice will include an
initial request for information and
documentation concerning the facts and
circumstances surrounding the alleged dis-
criminatory housing practice set forth in the
complaint.

§340.10. Answer to Complaint.

(a) The respondent may file an
answer not later than 10 days after receipt
of the notice described in §340.9 of this title
(relating to Notification of Respondent and
Joinder of Additional or Substitute Respon-
dents). The respondent may assert any de-
fense that might be available to a defendant
in a court of law. The answer must be
signed and affirmed by the respondent. The
affirmation must state: "I declare under
penalty of perjury that the foregoing is true
and correct to the best of my knowledge.”

(b) An answer may be reasonably
and fairly amended at any time with the
consent of the executive director.

§340.11. Investigations.

(a) Upon the filing of a complaint
under this chapter, the executive director
will initiate an investigation. The purposes
of an investigation are:

1) w obtain information
concerning the events or transactions that
relate to the alleged discriminatory housing
practice identified in the complaint;

(2) to document policies or
practices of the respondent involved in the
alleged discriminatory housing practice
raised in the complaint;

(3) to develop factual data
necessary for the executive director on be-
half of the commission to make a
determination under this chapter and the
Texas Fair Housing Act, Article IV,
whether reasonable cause exists to believe
that a discriminatory housing practice has
occurred or is about to occur, and to take
other actions provided under this chapter
and the Act, Article IV.

() To initiate an investigation of
housing practices by the executive director
on behalf of the commission to determine
whether a complaint should be filed under
this chapter and the Act, Article IV. Such
investigations will be conducted in

accordance with the procedures described .

under this chapter.

§340.12. Systemic Processing. Where the
executive director determines that the al-
leged discriminatory practices contained in
a complaint are pervasive or institutional in
nature, or that the processing of the
complaint will involve complex issues,
novel questions of fact or law, or will affect
a large number of persons, the executive

director may identify the complaint for sys-
temic processing. This determination can be
based on the face of the complaint or on
information gathered in comnection with an
investigation. Systemic investigations may
focus not only on documenting facts
involved in the alleged discriminatory hous-
ing practice that is the subject of the
complaint but also on review of other
policies and procedures related to matters
under investigation, to make sure that they
also comply with the nondiscrimination
requirements of the Act

§340.13. Conduct of Investigation.

(a) In conducting investigations
under this chapter, the executive director
will seek the voluntary cooperation of all
persons to obtain access to premises,
records, documents, individuals, and other
possible sources of information; to examine,
record, and copy necessary materials; and to
take and record testimony or statements of
persons reasonably necessary for the fur-
therance of the investigation.

(b) The executive director and the
respondent may conduct discovery in aid of
the investigation by the same methods and
to the same extent that parties may conduct
discovery in an administrative proceeding
under the Texas Fair Housing Act, Article
IV, except that the executive director on
behalf of the commission shall have the
power to issue subpoenas described under
the Act, Article II, in support of the
investigation.

§340.14. Cooperation with Federal
Agencies. The executive director, in pro-
cessing complaints under the Texas Fair
Housing Act (the Act), may seek the coop-
eration and utilize the services of federal
agencies, including any agency having reg-
ulatory or supervisory authority over finan-
cial institutions.

§340.15. Completion of Investigation.

(a) The investigation will remain
open until a reasonable cause determination
is made, a conciliation agreement is exe-
cuted and approved, or a no reasonable
cause determination is made under this
chapter and the Texas Fair Housing Act,
Article IV.

(b) Unless it is impracticable to do
so, the executive director will complete the
investigation of the alleged discriminatory
housing practice within 100 days of the
filing of the complaint.

(c¢) If the executive director is un-
able to complete the investigation within
the 100-day period or dispose of all
administrative proceedings related to the
investigation within one year after the date
the complaint is filed, the executive director
will notify the aggrieved person and the
respondent, by certified mail or personal
service, of the reasons for the delay.

§340.16. Final Investigative Report.

(a) At the end of each investigation
under this chapter, the executive director or
his or her designee will prepare a final
investigative report. The investigative report
will contain:

(1) the names and dates of
contacts with witnesses, except that the
report will not disclose the names of
witnesses that request anonymity. The
commission, however, may be required to
disclose the names of such witnesses in the
course of an administrative hearing or a
civil action under the Act;

(2) asummary and the dates of
comrespondence and other contacts with the
aggrieved person and the respondent;

(3) a summary description of
other pertinent records;

(4) a summary of witness state-
ments; and

(5) answers to interrogatories.

(b) A final investigative report may
be amended at any time, if additional
evidence is discovered.

(¢) Notwithstanding the prohibi-
tions and requirements with respect to
disclosure of information contained in this
chapter, the executive director will make
information derived from an investigation,
including the final investigative report,
available to the aggrieved person and the
respondent. Following the completion of
investigation, the executive director shall
notify the aggrieved person and the respon-
dent that the final investigation report is
complete and will be provided upon
request.

§340.17. Conciliation Process.

(a) During the period beginning
with the filing of the complaint and ending
with the filing of a charge or the dismissal
of the complaint by the executive director,
the executive director or his or her designee
shall, to the extent feasible, attempt to con-
ciliate the complaint.

(b) In conciliating a complaint, the
executive director will attempt to achieve a
just resolution of the complaint and t ob-
tain assurances that the respondent will sat-
isfactorily remedy any violations of the
rights of the aggrieved person, and take
such action as will assure the elimination of
discriminatory housing practices, or the
prevention of their occurrence, in the future.

§340.18. Conciliation Agreement.

(a) The terms of a settlement of a
complaint will be reduced to a written con-
ciliation agreement. The conciliation
agreement shall seek to protect the interests
of the aggrieved person, other persons simi-
larly situated, and the public interest. The
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types of relief that may be sought for the
aggrieved person are described in this
chapter and the Texas Fair Housing Act
(the Act).

(b) The agreement must be exe-
cuted by the resporndent and the complain-
ant. The agreement is subject to the
approval of the executive director, who will
indicate approval by signing the agreement.
The executive director shall approve an
agreement and, if the executive director is
the complainant, will execute the
agreement, only if:

(1) the complainant and the re-
spondent agree to the relief accorded the
aggrieved person;

(2) the provisions of the
agreement will adequately vindicate the
public interest,

(3) the executive director is the
complainant, all aggrieved persons named
in the complaint are satisfied with the relief
provided to protect their interests.

(¢) The commission may issue a
charge under this chapter, and the Act, if
the aggrieved person and the respondent
have executed a conciliation agreement that
has not been approved by the executive
director.

§340.19. Relief Sought for Aggrieved
Persons During Conciliation.

(a) The following types of relief

may be sought for aggrieved persons in
conciliation: )

(1) monetary relief in the form
of actual and punitive damages and attorney
fees;

(2) other equitable relief
including, but not limited to, access to the
dwelling at issue, or to a comparable dwell-
ing, the provision of services or facilities in
connection with a dwelling, or other
specific relief; or

(3) injunctive relief appropriate
to the elimination of discriminatory housing
practices affecting the aggrieved person or
other. persons.

(b) The conciliation agreement
may provide for binding arbitration or other
methods of resolving a dispute arising from
the complaint. Arbitration may award
appropriate relief as described in subsection
() of this section. The aggrieved person
and the respondent may, in the cornciliation
agreement, limit the types of relief that may
be awarded under binding arbitration or
other methods of dispute resolution.

§340.20. Conciliation Provisions Relating
to Public Interest. The following are
types of provisions that may be sought for
the vindication of the public interest:

(1) elimination of discriminatory
housing practices;

(2) prevention of future discrim-
inatory housing practices;

(3) remedial affirmative activi-
ties to overcome discriminatory housing
practices;

(4) reporting requirements;

(5) monitoring and enforcement
activities.

§340.21.
Process.

Termination of Conciliation
(a) The executive director may
terminate its efforts to conciliate the
complaint if the respondent fails or refuses
to confer with the executive director or his
or her designee; the aggrieved person or the
respondent fail to make a good faith effort
to resolve any dispute; or the executive
director finds, for any reason, that voluntary
agreement is not likely to result.

(b) Where the aggrieved person has
commenced a civil action under federal law
or a state law seeking relief with respect to
the ‘alleged discriminatory housing practice,
and the trial in the action has commenced,
the executive director will terminate concil-
iation unless the court specifically requests
assistance from the commission.

§340.22. Prohibitions and Requirements for
Disclosure of Information Obtained During
Conciliation.

(a) Nothing that is said or done in
the course of conciliation under this chapter
may be made public or used as evidence in
subsequent administrative hearings or in
civil actions under the Texas Fair Housing
Act (the Act) or this chapter without the
written consent of the persons concerned.

(b) Conciliation agreements shall
be made public, unless the aggrieved person
and respondent request nondisclosure and
the executive director determines that
disclosure is not required to further the
purposes of the Act. Notwithstanding a
determination that disclosure of a concilia-
tion agreement is not required, the execu-
tive director may publish tabulated
descriptions of the results of all conciliation
efforts.

§34023. Review of Compliance with Con-
ciliation Agreements. The executive
director may, from.time to time, review
compliance with the terms of any concilia-
tion agreement. Whenever the executive
director has reasonable cause to believe that
a respondent has breached a conciliation
agreement, the executive director shall refer
the matter to the Attorney General with a
recommendation for the filing of a civil
action under the Texas Fair Housing Act,
Article VI, for the enforcement of the terms
of the conciliation agreement.

§34024. Reasonable Cause Determination.

(a) If a conciliation agreement
under this chapter and the Texas Fair Hous-
ing Act, Article TV, have not been executed
by the complainant and the respondent, and
approved by the executive director, the ex-
ecutive director on behalf of the
commission, within the time limits set forth
in subsection (f) of this section, shall
determine whether, based on the totality of
the factual circumstances known at the time
of the decision, reasonable cause exists to
believe that a discriminatory housing
practice has occurred or is about to occur.
The reasonable cause determination will be
based solely on the facts conceming the
alleged discriminatory housing practice,
provided by complainant and respondent
and otherwise disclosed during the
investigation. In making the reasonable
cause determination, the executive director
shall consider whether the facts conceming
the alleged discriminatory housing practice
are sufficient to warrant the initiation of a
civil action in state district court.

(b) If the executive director
determines that reasonable cause exists, the
executive director will immediately issue a
charge under the Act, Article 1V, and this
chapter on behalf of the aggrieved person,
and shall notify the aggrieved person and
the respondent of this determination by
certified mail or personal service, except in
all cases not involving the legality of local
zoning or land use laws or ordinances.

(c) If the executive director
determines that no reasonable cause exists,
the executive director shall issue a short and
plain written statement of the facts upon
which the executive director has based the
no reasonable cause determination; dismiss
the complaint; notify the aggrieved person
and the respondent of the dismissal
(including the written statement of facts) by
certified mail or personal service; and make
public disclosure of the dismissal, except in
all cases not involving the legality of local
zoning or land use laws or ordinances.
Public disclosure of the dismissal shall be
by issuance of a press release, except that
the respondent may request that no release
be made. Notwithstanding a respondent’s
request that no press release be issued, the
fact of the dismissal, including the names of
the parties, shall be public information
available on request.

(d) If the executive director
determines that the matter involves the le-
gality of local zoning or land use laws or
ordinances, the executive director, in lieu of
making a  determination regarding
reasonable cause, shall refer the investiga-
tive materials to the Attorney General for
appropriate action under the Act, Article
VI, and shall notify the aggrieved person
and the respondent of this action by
certified mail or personal service.

(e) The executive director may not
issue a charge under this chapter and the
Act, Article 1V, regarding an alleged dis-
criminatory housing practice if an aggrieved
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person has commenced a civil action under
federal law or a state law seeking relief
with respect to the alleged discriminatory
housing practice, and the trial in the action
has commenced. If a charge may not be
issued because of the commencement of
such 2 trial, the executive director will so
notify the aggrieved person and the respon-
dent by certified mail or personal service.

(f) The executive director shall
make a reasonable cause determination
within 100 days after filing of the
complaint, unless it is impracticable to do
s0.

(g) If the executive director is un-
able to make the determination within the
100-day period, the executive director will
notify the aggrieved person and the respon-
dent, by certified mail or personal service,
of the reasons for the delay.

§340.25. Issuance of Charge.
(a) A charge:

(1) shall consist of a short and
plain written statement of the facts upon
which the executive director has found
reasonable cause to believe that a discrimi-
natory housing practice has occurred or is
about to occur;

(2) shall be based on the final
investigative report;

(3) need not be limited to facts
or grounds that are alleged In the complaint

filed under this chapter and the Texas Fair .

Housing Act, Article IV. If the charge is
based on grounds that are alleged in the
complaint, the executive director on behalf
of the commission, will not issue a charge
with regard to the grounds unless the record
of the investigation demonstrates that the
respondent has been given notice and an
opportunity to respond to the allegation.

(b) Not later than the 20th day after
the executive director on behalf of the
commission issues a charge, the executive
director shall send a copy of the charge
with information conceming the election of
judicial determination under this chapter
and the Act, Article IV, to each respondent
and each aggrieved person identified in the
charge by certified mail or personal service.

§340.26. Election of Civil Action or
Provision of Administrative Hearing
Procedure.

(a) If a charge is issued under this
chapter and the Texas Fair Housing Act,
Ariicle 1V, a complainant (including the
executive director if the commission filed
the complaint), a respondent or an ag-
grieved person on whose behalf the
complaint is filed may elect, in lieu of an
administrative hearing, to have the claim
asserted in the charge decided in a civil
action under the Act, Article IV.

(b) The election must be made not

later than the 20th day after the receipt of
service of the charge, or in the case of the
executive director not later than the 20th
day after the charge is issued. The person
making the election shall give notice to the
commission and all other complainanis and
respondents to whom the charge relates.
The notification will be filed and served in
accordance with the procedures established
under the administrative procedure and
Texas Register Act.

(c) If a timely election is not made
in accordance with this section and the Act,
Article IV, the commission will provide an
administrative hearing based on the charge.

(d) A hearing under this section
may not continue regarding an alleged dis-
criminatory housing practice after the
beginning of the trial of a civil action com-
menced by the aggrieved person under
federal law or state law seeking relief with
respect to that discriminatory housing
Ppractice.

(e) Except as provided by
subsection (d) of this section, the
administrative procedure and Texas

Register Act (Texas Civil Statutes, Article
6252-13a) and as provided under Chapter
341 of these rules governs a hearing and
appeal of a hearing under the Act.

(f) If a timely election is made
under the Act, Article IV, and this section,
the commission shall authorize, and not
later than the 30th day after the election is
made, the Attorney General shall file a civil
action on behalf of the aggrieved person in
a district court seeking relief under this
section.- Venue for an action under this
section is in the county in which the alleged
discriminatory housing practice occurred.
An aggrieved person may intervene in the
action.

(g) If the court finds that a discrim-
inatory housing practice has occurred or is
about to occur, the court may grant as relief
any relief that a court may grant in a civil
action under this Act, Article V.

(h) If monetary relief is sought for
the benefit of an aggrieved person who does
not intervene in the civil action, the court
may not award the monetary relief if that
aggrieved person has not complied with
discovery orders entered by the court.

(i) The executive director shall be
available for consultation concerning any
legal issues raised by the Attorney General
as to how best to proceed in the event that a
new court decision or newly discovered
evidence is regarded as relevant to the
reasonable cause determination.

$§340.27. Administrative Penalties.

(a) If the commission determines at
an administrative hearing under the Texas
Fair Housing Act, Article IV, and this
chapter, that a respondent has engaged in or
is about to engage in a discriminatory hous-

ing practice, the commission may order the
appropriate relief, including actual dam-
ages, reasonable attorney’s fees, court costs,
and other injunctive or equitable relief.

(b) To vindicate the public interest,
the commission may assess a civil penalty
against the respondent in an amount that
does not exceed:

(1) $10,000, if the respondent
has been adjudged by order of the federal
government or a court to have committed a
prior discriminatory housing practice;

(2) except as provided in
subsection (c) of this section, $25,000 if the
respondent has been adjudged by order of
the federal government or a court to have
committed one other discriminatory housing
practice during the five-year period ending
on the date of the filing of the charge;

(3) except as provided in
subsection (c) of this section, $50,000 if the
respondent has been adjudged by order of
the federal government or a court to have
committed two or more discriminatory
housing practices during the seven-year
period ending on the date of the filing of
the charge.

(c) If the acts constituting the dis-
criminatory housing practice that is the
object of the charge are committed by the
same individual who has been previously
adjudged to have committed acts constitut-
ing a discriminatory housing practice, the
civil penalties in subsection (b)(2) and (3)
of this section may be imposed without
regard to the period of time within which
any other discriminatory housing practice
occurred.

(d) At the request of the
commission, the Attorney General shall sue
to recover a civil penalty due under this
section. Funds collected under this section
shall be paid to the state treasurer for
deposit in the state treasury to the credit of
the fair housing fund.

§340.28. Effect of Commission Order. A
commission order under the Texas Fair
Housing Act, Article IV, and this chapter
does not affect a contract, sale, encum-
brance, or lease that was consummated
before the commission issued the order, and
involved a bona fide purchaser, encum-
brancer or tenant who did not have actual
notice of the charge filed under the Act or
this chapter.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003078 William M. Hale
Executive Director
Texas Commission on
‘Human Rights

Effective date: March 23, 1980

Expiration date: May 22, 1990

For further information, please call: (512)
837-8534
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Chapter 341. Administrative
Hearing Proceedings

e 40 TAC §§341.1-341.68

The Texas Commission on Human Rights
adopts on an emergency basis new §§341.1-
341.68, concerning procedures for process-
ing complaints alleging discriminatory hous-
ing practices and exercising its powers
pursuant to the Texas Fair Housing Act. The
new sections cover the procedures for pro-
cessing complaints filed under the Texas Fair
Housing Act and complaints referred to the
Texas Commission on Human Rights by the
United States Department of Housing and
Urban Development pursuant to Title Vil of
the Civil Rights Act of 1968, as amended by
the Fair Housing Amendments Act of 1988.
Also, the new sections cover the Texas
Commission on Human Rights interpretation
of what constitutes discriminatory housing
practices. The new sections may be subject
to emergency adoption because no public
comments were received and because of the
urgency of complying with time limitations for
receiving fair housing assistance/capacity
building funds from the United States
Department of Housing and Urban
Development. '

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article 1l, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§341.1. Filing Documents.

(a) All documents relating to a
hearing proceeding pending or to be insti-
tuted by the commission shall be filed with
the executive director or his or her
designee. For the sole purpose of
determining the date of filing, a document
shall be deemed filed only when actually
received, accompanied by the filing fee, if
any, required by the Texas Fair Housing
Act (the Act), these rules or other state
laws. This section does not govern the
commission’s determination as to the
substantive adequacy or completeness of an
application.

(1) If a document is sent to the
executive director or his or her designee by
first-class United States mail in an envelope
or wrapper properly addressed and stamped
and is deposited in the mail two days or
more before the last day for filing, it shall
be deemed filed in time if received not
more than five days after the last day for
filing. A legible postmark affixed by the
United States Postal Service is prima facie
evidence of the date of mailing.

(2) For purpose of any respon-
sive document (e.g.: a reply to exceptions,
responsive brief, or reply to motion) for
which the time period for filing commences
with the filing of another document, the

initiating document shall be deemed filed
when it is actually received by the execu-
tive director or his or her designee, whether
on, before, or after the last day for filing it.

(b) Unless the Act, these rules, or
other state laws provide otherwise, the
commission may extend the time for filing
a pleading:

() upon its own motion; or

(2) upon a written motion which
is duly filed by a party within the applicable
period of time for the filing of the pleading
and which shows:

(A) that there is good cause
to extend the time; and

(B) that the need for an ex-
tension is not caused by the movant’s
neglect, indifference, or lack of diligence.

(¢) Unless the commission specifies
otherwise, a party filing a document relating
to a hearing proceeding pending or to be
instituted shall deliver a copy of the
document in person or by mail to each party
to the hearing proceedin~g or to his
authorized representative, and shall, as
required by §341.14 of this title (relating to
Filing) certify to the executive director the
fact and date of such service.

(d) The commission offices are lo-
cated at 8100 Cameron Road, Suite 525,
Austin. The mailing address of the
commission is P.O. Box 13493, Austin,
Texas 78711. Office hours are 8 am. 10 5
p.m., Monday-Friday. Offices are closed on
Saturdays, Sundays, and state-observed hol-
idays.

§341.2. Computing Time. An interval of
time prescribed or allowed by this chapter
by decision of the commission, or by any
applicable state law of the Texas Fair Hous-
ing Act, begins on the day after the act,
event, or default in question and, in the case
of .an interval of n days, concludes on the
close of business on the nth day after the
act, event, or default, unless the nth day of
the interval falls on a Saturday, Sunday, or
state-observed holiday, in which case the
interval concludes at the end of the next day
after the nth day which is neither a Satur-
day, Sunday, nor state-observed holiday.

§3413. Agreements to be in Writing. The
executive director will not consider an
agreement between or among parties or
their representatives affecting any pending
matter unless it is either:

(1) reduced to writing, signed
by each party or his authorized
representative, and filed as part of the
record; or

(2) announced at the hearing in

which it was reached and entered into the
record of the hearing.

§3414. Conduct and Decorum. Each
party, witness, and attomey, or other
representative at the hearing shall conduct
himself with dignity, courtesy, and respect
for the commission, the examiners, and all
other participants. A party, witness, attor-
ney, or other representative violating this
section may be excluded by the commission
or hearing examiner from a hearing, and is
subject to such other lawful disciplinary
action as the commission may prescribe.

§3415. Procedures Not  Otherwise
Provided. If in connection with any
hearing the hearing examiner determines
that there are no other applicable state laws
or other applicable chapters of these rules
or the Texas Fair Housing Act, resolving a
particular procedural question before it, the
hearing examiner will direct the parties to
follow procedures consistent with the
purpose of this chapter.

§341.6. Informal Disposition. Unless pre-
cluded by the Texas Fair Housing Act, state
law, or these rules, or objected to by a
party, informal disposition may be made of
any proceeding conducted under this
chapter. Informal disposition includes dis-
position by stipulation, agreed settlement,
consent order, and default.

§341.7. Classification of Participants.

(a) Applicants, respondents, and in-
tervenors shall be classified as parties to
hearing proceedings. A party to a hearing
proceeding has the right to present a direct
case, cross examine each witness, submit
legal arguments, and otherwise participate
fully in the hearing proceeding.

(b) All other participants are
classified as nonparty participants. A non-
party participant may, subject to §341.09 of
this title (relating to Party Designations and
Appearances), present views and inay, at
the discretion of the hearing examiner and
subject to the Texas Fair Housing Act or
these rules, otherwise participate.

§341.8. Alignment of Parties. Each party
shall be aligned according to the nature of
the hearing proceeding and the party’s
relationship to it.

§341.9. Party Designations and Appear-
ances.

(a) The executive director or his or
her designee is always a party to a hearing
proceeding.

(b) Any person having a justiciable
interest in a hearing proceeding may be
admitted as a party and may appear at the
hearing proceeding subject to the following
limitations.

(1) A person seeking to appear
as a party at the hearing proceeding must
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file his request to be named as party at or
before the conference set for designation of
parties.

(2) A request to be named a
party shall clearly and specifically set out:

(A) the name and address of
the person making the request;

(B) the pending matter to
which it pertains;

(C) the person’s interest in
the hearing proceeding; and

(D) the action or outcome
the person seeks.

(3) Any person seeking to ap-
pear as a party at the hearing proceeding
must give notice by serving a copy of his
pleadings upon each other party at the
hearing proceeding, as required in §341.15
of this title (relating to Service of Plead-
ings).

(4) The hearing examiner may
require hearing participants of a similar
class to select one person to represent them
in a hearing proceeding.

(c) A person not wishing to appear
as a party or not entitled to be admitted as a
party, but wishing to show support or oppo-
sition, may appear as a nonparty participant
by giving notice to all parties in accordance
with §341.21 of this title (relating to Notice
of Nonparty Participation)

§341.10. Representative Appearance. Ex-
cept when a party appears as a member of a
class of affected persons, any party may
represent himself or appear and be repre-
sented by any person of his choosing.

§341.11. Amicus Curiae. Briefs amicus
curiae may be permitted at the discretion of
the hearing examiner. Such participants are
not parties to the proceeding.

§341.12.  Classification  of  Plead-
ings. Pleadings filed with the executive
director on behalf of the commission
include charges, answers, exceptions, re-
plies, and motions. Regardless of error in
designation, a pleading shall be accorded its
true status in the hearing proceeding in
which it is filed.

§341.13. Form and Content of Pleadings.

(a) Pleadings and briefs shall be
typewritten or printed in black type on 8
1/2-inch by 11-inch white paper with one
inch margins. Exhibits, unless prepared
according to other commission rules
pertaining to maps, plats, or the like, shall
be folded to the same size. Unless printed,
the impression shall be on one side of the

paper only and shall be double-spaced. Re-
productions may be by any process,
provided all copies are sharp and optically
stable. The original copy of each pleading
shall be signed in ink by the pleader or his
authorized representative.

(b) When official forms for
commission hearing proceedings are devel-
oped, the executive director will furnish
them on request. A pleading for which an
official form has been developed must con-
tain the information and other matter
designated in that official form and must
conform substantially to that official form.

(c) A pleading for which no official
form is prescribed must contain:

(1) the name of the person sup-
porting or opposing commission action;

(2) the business phone number
and the address, including the city, if any,
and county, of the pleader and the phone
number and address of his authorized
representative, if any;

(3) the jurisdiction of the
commission over the subject matter;

(4) a concise statement of the
facts relied upon by the pleader;

(5) a request stating the type of
action or order desired by the pleader;

(6) the name and address of
each person who the pleader knows or be-
lieves would be affected if the request were
granted;

(7) any other matter required by
the Texas Fair Housing Act, other state law,
or these rules; and

(8) a certificate of service, if
required by §341.14 of this title (relating to
Filing).

§341.14. Filing. An original and 10 copies
of each pleading must be filed with the
executive director on behalf of the
commission. Each copy filed must include a
certification that a copy has been served on
each party of record, stating the name of
each party served and the date and manner
of service. If a filing fee is applicable, the
filing fee must accompany the pleading.

§341.15. Service of Pleadings. The party
filing a pleading shall mail or deliver a
copy of it to every other party of record. If
a party is being represented by an attorney
or other representative authorized under this
chapter to make appearance, service must
be made wupon that attorney or
represcntative, instead of upon the party.
The knowing failure of a party to make this
service shall be grounds for the entry of an
order striking the pleading from the record.

§341.16. Determination of Completeness of
Initial Pleadings.

(a) The executive director or his or
her designee shall determine the complete-
ness of each pleading filed to initiate a
proceeding within five days of its filing. If
the executive director or his or her designee
determines that the pleading is not complete
in all material respects, the executive
director shall within 10 days of the filing
give notice of the specific deficiencies to
the pleading party and each party, if any,
upon whom the pleading party has served a
copy of the pleading. If the pleading is
determined to be complete on its face, the
executive director shall within 10 days of
the filing so notify the pleading party and
each party, if any, upon whom the pleading
party has served a copy of the pleading.

(b) No further action may be taken
by the executive director on a pleading filed
with the executive director to initiate a
hearing proceeding, nor may any time
period for action other than determination
of completeness and notice of completeness
or deficiency begin to run until the execu-
tive director has determined the pleading
complete on its face.

§341.17. Exceptions to Pleadings. Any
objection to a defect, omission, or fault in
the form or content of a pleading must be
specifically stated in a motion or an excep-
tion presented no later than the prehearing
conference if one is held, and no later than
15 days before the date of the hearing if a
prehearing conference is not held. A party
who fails to timely file such motion or
exception waives his objection.

§341.18. Amended Pleadings. A pleading
may be amended at any time upon motion,
if it does not unfairly surprise an opposing
party. The hearing examiner may allow a
pleading amendment which surprises an op-
posing party if the hearing examiner
determines that no harm will result. A non-
party participant or intervenor may at any
time adopt as his pleading, by amendment,
any matter proposed in another pleading.

§341.19. Incorporation of Records by
Reference. A pleading may adopt and
incorporate by specific reference any party
of any document or entry in the official
files and records of the commission. This
section does not relieve the pleader of the
necessity of alleging in detail, if required,
facts necessary to sustain his burden of
proof imposed by law.

§341.20. Lost Records and Papers.

(a) When a paper or record in the
commission’s custody is lost or destroyed,
the parties may, with the approval of the
executive director, agree in writing on a
brief statement of the matters contained
therein.

(b) The executive director on behalf
of the commission may enter an order that a
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copy be substituted for a lost or destroyed
original paper or record if:

(1) any person makes a written,
sworn motion to the commission stating the
loss or destruction of such record or paper,
accompanied by a certified copy of the
original, if obtainable, or by a substantial
copy of it, if not; and

(2) upon hearing, the executive
director or his or her designee is satisfied
that it is an exact or substantial copy of the
original.

(¢) Such a substituted copy when
filed with the executive director as a part of
the record has the force and effect of the
original.

§341.21. Notice of Nonparty Participation.

(a) One who is not a party and who
desires to support or oppose any matter
pending under a hearing proceeding set
forth in this chapter shall file his written
statement with the executive director or his
or her designee at least 15 days before the
hearing date. At the time of filing, he shall
serve a copy on each designated party and
file proof of service with the commission.
The executive director on behalf of the
commission may authorize late filing on a
showing of good cause and extenuating
circumstances. Such a statement must:

(1) show the name and address
of the nonparty participant;

(2) identify the pending matter
to which it pertains;

(3) state the basis of partici-
pant’s interest and allege any relevant facts
and conclusions;

(4) propose any amendment or
adjustment to the pleadings which, if made
would result in withdrawal of the statement.

(b) A nonparty statement may be
dismissed if it does not substantially
comply with this section.

§341.22. Docketing and Numbering
Causes. When a charge intended to insti-
tute a hearing proceeding has been initiated
by the executive director on behalf of the
commission and has been preliminarily
determined complete, the executive director
or his or her designee shall docket the
matter as a pending hearing proceeding,
number it in accordance with the
established docket numbering system of the
commission, assign a hearing examiner,
issue a call for participants, and see that the
commission’s responsibility to give notice
of the proceeding is met.

§341 23. Notice of Hearing and Call for
Participants.

(a) Within five days after

determining a charge (or other substantially
equivalent filing intended to initiate a

hearing proceeding) is complete, the execu-
tive director shall submit for publication in
the Texas Register notice of a hearing on
the application and a call for participants in
the hearing.

(b) The notice of hearing and call
for participants shall be given in an issue of
the Texas Register dated not fewer than 15
days before the date of the conference at
which parties are to be designated.

() The hearing on the merits of
the complaint shall be held no sooner than
15 days after the conference at which
parties are designated.

(d) The notice of hearing and call
for participants shall include the following:

(1) a statement of the date,
time, and place of the conference at which
parties to the hearing proceeding will be
designated and a statement of the date,
time, and place of the hearing on the
application;

(2) a short, plain statement of
the matters asserted by the complainant, the
geographic area to which the application
pertains, the commission action which is
sought, and the telephone number and
address of executive director or his or her
designee who may be consulted for further
information about the complaint;

(3) a statement of the legal
authority and jurisdiction of the commission
to entertain the charge;

(4) a statement that to become a
party in the hearing proceeding one must be
so designated by the hearing examiner, and
that a person wishing to be so designated
must present a written request to that effect
in the proper form to the hearing examiner
at or before the conference held by the
hearing examiner for that purpose;

(5) a statement that limited non-
party participation may be allowed under
these rules.

(e) The commission shall maintain
a mailing list of all persons who request
personal notice of public hearing. The exec-
utive director shall mail notice of each
hearing proceeding to each person on such
list at the address provided to the
commission. The annual renewal of each
such request is a condiion of continuing
each name and address on the mailing list.
This notice requirement stands in addition
to any others required by the Texas Fair
Housing Act, these rules, or other state
laws.

§341.24. Revised Notice. If the executive
director determines that a material error has
been made in a notice, or that a material
change has been made in an application
after notice has been issued, the executive
director shall issue a revised notice. If the
material change or error affecting the
content of the notice does not come to the
attention of the executive director in

sufficient time to correct notice given by
newspaper publication, the executive
director will adjust the time limitation
provided in these rules, and will reschedule
the hearing if necessary. The party who has
caused the change or error requiring revised
notice shall bear the expense of giving such
notice.

§341.25. Written Motions. Any motion
relating to a pending hearing proceeding
shall, unless made during a prehearing
conference or a hearing, be written and
shall set forth the relief sought and the
specific reasons and grounds for relief. If
based upon matters which do not appear of
record, it shall be supported by affidavit.
Each written motion shall be filed with the
hearing examiner or the executive director
as appropriate.

§34126. Prefiling Prepared Testimony and
Exhibits.

(a) Prepared testimony consists of
any document which is intended to be of-
fered as evidence and adopted as swom
testimony by a witness who prepared the
document or supervised its preparation.

(b) A person who intends to offer
prepared testimony at a hearing shall prefile
the testimony with the executive director or
hearing examiner as appropriate not more
than eight nor less than five days prior to
the hearing for consideration and review by
the hearing examiner prior to the hearing,
and shall serve a copy of the prepared testi-
mony on each other party to the hearing
proceeding and each other person who has
filed a nonparty statement or written request
to receive such testimony. The executive
director or examiner may authorize the late
filing of prepared testimony upon a
showing of good cause and extenuating
circumstances.

(¢) To receive a copy of prepared
testimony submitted in compliance with this
section a ‘person who is not a party must
bear the reasonable expense of the copies
sought and the person must file a written
statement in compliance with §341.21 of
this title (relating to Notice of Nonparty
Participation), or file a written request with
the executive director or hearing officer not
less than 15 days prior to the hearing. A
person is not made a party to a proceeding
by the filing of such a statement or request.

§34127. Examiner.

(a) Hearings and prehearing
proceedings may be conducted by a hearing
examiner.

(b) The hearing examiner has
authority to admit parties, authorize the tak-
ing of depositions, issue subpoenas to com-
pel the attendance of witnesses and the
production of papers and documents,
administer oaths, receive evidence, rule on
the admissibility of evidence and
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amendments to pleadings, examine
witnesses, set reasonable times within
which a party may present evidence and
within which a witness may testify, permit
and limit oral argument, issue interim
orders, recess a hearing from day to day and
place to place, propose findings of fact and
conclusions of law, propose orders and
decisions, and do all other things necessary
to a fair and proper hearing.

(c) I the hearing examiner is
removed or for any reason if a hearing
examiner is unable to continue presiding at
iy time before final decision, the executive
director may appoint another hearing
examiner to preside and to perform any
function remaining to be performed,
without the necessity of repeating any pre-
vious hearing proceeding.

§341.28.
Examiners.

Designation  of  Hearing

(a) The commission delegates to
the executive director authority to designate
a hearing examiner.

(b) Each docketed hearing
proceeding shall be routinely set for
original hearing by the executive director.

(¢) The executive director’ may
designate special hearing examiners on a
temporary basis to hear complex
proceedings, to assist in training hearing
examiners, or to expedite clearing the
commission’s docket.

§341.29.
Examiners.

Qualifications of Hearing

(a) Each hearing examiner must be
an attorney licensed to practice before the
Supreme Court of the State of Texas.

(b) No person who has participated
in a matter in any capacity other than that
of hearing examiner for the commission
may serve as a hearing examiner in the
same manner.

(c) No person may serve as hearing
examiner in a matter in the outcome of
which he has an economic interest. A
person is deemed to have an economic in-
terest in a matter if he, or any of his
immediate family, dependents, business
partners, or clients have an economic inter-
est in a matter. A person is deemed to have
an economic interest in matter if he or his
immediate family or a dependents
separately or together hold any office in or
own 1.0% or more of the stock of any
business or professional corporation or
association having an economic interest in a
matter.

§341.30. Prehearing Conference.

(a) Upon written notice, the hearing
examiner assigned to a hearing proceeding
may, on the examiner’s own.motion or on
the motion of a party, direct the parties or

their representatives to appear at a specified
time and place for 4 prehearing conference
to formulate issues and consider any of the
following:

(1) simplifying issues;
(2) amending the pleadings;

(3) making admissions of fact or
stipulations to avoid the unnecessary intro-
duction of proof;

(4) designating parties;

(5) sctting the order of

procedure at a hearing;

(6) identifying and limiting the
number of witnesses; and

@) resolving other matters
which may expedite or simplify the disposi-
tion of the coniroversy, including settling
issues in dispute.

(b) The hearing examiner shall
record the action taken at the conference
unless the parties enter into a written
agreement as to such action, as permitted in
§341.3 of this title (relating to Agreements
to be in Writing).

(c) The hearing examiner
conducting a prehearing conference may
enter  appropriate  orders  concerning

prehearing discovery, stipulations of uncon-
tested matters, presentation of evidence, and
scope of inquiry.

§341.31. Motion to Consolidate.

(a) A party may move to consoli-
date two or more charges or other hearing
proceedings. A motion to consolidate must
be in writing, signed by the movant or his
representative, and filed with the executive
director or hearing examiner prior to the
date set for hearing.

(b) The hearing examiner may not
consolidate proceedings or hear them
jointly without the consent of all parties to
each affected hearing proceeding, unless the
hearing examiner finds both:

(1) that the proceedings involve
common questions of law or fact; and

(2) that separate hearings would
result in unwarranted expense, delay, or
substantial injustice. The commission may
hold special hearings on separate issues.

§34132. Place and  Nature of
Hearings. All hearings must be open to
the public. Each hearing shall be held in
Austin, unless the Texas Fair Housing Act,
these rules or other state laws require
otherwise, or unless, or good cause stated in
its minutes, the commission designates an-
other place.

§34133. Postponement and Continuance.

(a) A motion for postponement
must be in writing, must set forth the

specific grounds on which it is sought, and
must be filed with the executive director or
hearing examiner before the date set for
hearing. If the hearing examiner grants a
motion for postponement, notice of post-
ponement must be issued.

(b) After a matter has proceeded to
a hearing, the hearing examiner may grant a
continuance on either an oral or a written
motion, without issuing new notice, by an-
nouncing at the hearing before recessing it
the date, time, and place for the hearing to
reconvene. If the hearing examiner
continues a hearing without publicly an-
nouncing at the recessed hearing the date,
time, and place for its reconvening, the
executive director must mail notice at least
10 days before the further setting to parties
present at the hearing and to all other
persons who the executive director or
hearing examiner have reason to believe
should be notified.

§341.34. Order of Procedure.

(a) The hearing examiner shall
open the hearing, make a concise statement
of its scope and purposes, and announce
that a record of the hearing is being made.

(b) Once the hearing has begun,
parties or their representatives may be off
the record only when the hearing examiner
permits. If a discugsion off the record is
pertinent, the hearing examiner will summa-
rize the discussion for the record.

(c) All appearances by parties and
their representatives and by persons who
may testify must be entered on the record.

(d) The hearing examiner shall then
receive motions and afford each party of
record an opportunity to. make an opening
statement.

(e) “Each party of record is entitled
to present a direct case and to cross-
examine opposition witnesses. The party
with the burden of proof, usually the com-
plainant, is entitled to open and close. If
several hearing proceedings are heard on a
consolidated record, the presiding hearing
examiner shall designate who may open and
close and at what stage intervenors may
offer eviderice.

(f) All wimesses to be called shall
be sworn, and after opening statements, if
any, the party with the burden of such other
party as the hearing examiner has
designated under the preceding paragraph
may proceed with his direct case. Opposing
parties may cross-examine witmesses.

(g) All other parties may then pre-
sent their cases and be subjected to cross-
examination. Unless the order of their pre-
sentations has already been agreed on, the
hearing examiner may entertain motions
from the parties on order of procedure and
shall determine how best to proceed.

(h) The hearing examiner may
allow nonparty participants to cross-
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examine parties and witnesses when it ap-
pears this may lead to significantly fuller
disclosure of facts without unduly delaying
the hearing or burdening the record.

(i) At the conclusion of all evidence
and cross-examination, the hearing
examiner shall allow closing statements.

(j) Before writing his report and
proposal for decision, the hearing examiner
may call upon any party for further relevant
and material evidence on any issue. The
hearing examiner shall not consider such
evidence or allow it into the record without
giving each party an opportunity to inspect
and rebut it.

(k) Upon written notice or notice
stawdmlotherecord.theheu'mgenmnm
may direct the parties or their
representatives to appear for a conference to
consider any matter which may expedite the
hearing and serve the interests of justice.
The action taken at the conference must be
reduced to writing, and the writing shall be
signed by the parties and made part of the
record in the hearing proceeding.

§34135. Reporters and Transcripts.

(a) If necessary or requested, the
executive director shall engage an official
reporter to make a stenographic record of
the hearing and to file it with the
commission. The commission may allocate
the cost of the reporter and transcript
among the parties.

(b) If a transcript of the steno-
graphic record is requested, the commission
may assess costs of prepsring such & tran-
script to the requesting party or person.

(c) A participant may challenge er-
rors made in transcribing & hearing by not-
ing them in writing and suggesting
corrections within 10 days after the tran-
script is filed, or later if the hearing
examiner permits. The participant claiming
errors shall sexrve a copy of his suggested
corrections upon each party of record, the
official reporter, and the hearing examiner.
If proposed corrections are not objected to
within lZdaysnﬁabemgoffued.!hepn-
siding examiner may direct that the
suggested corrections be made and the man-
ner of making them. If parties disagree on
suggested  comrections, the heasring
examiner, with the aid of argument and
testimony from the parties, shall determine
whether to change the record, and if so,

how.

§34136. The Record. The record in an
adjudicative hearing includes:

(1) all pleadings, motions, inter-
mediate rulings, and interim orders;

(2) all evidence received or
considered;

(3) a statement of all matters of-
ficially noticed;

(4) questions, offers of proof,
objections, and rulings on objections;

(5) proposed findings and ex-
ceptions;

(6) any proposal for decision,
opinion, or report by the hearing examiner
conducting the hearing;

(7) all memoranda and data
submitted by the executive director or his or
her designee to the hearing examiner
considered by the hearing examiner in con-
nection with the hearing; and

(8) summaries of any
conferences held before or during the
hearing.

§341.37. Witnesses to be Sworn.  All testi-
mony shall be given under oath
sdministered by the presiding hearing
examiner.

§34138. Witnesses Limited. The hearing
examiner may limit' the number of
witnesses whose testimony is merely cumu-
lative.

§341.39. Rules of Evidence.

(a) The hearing examiner shall ex-
clude all irrelevant, immaterial, or unduly
repetitious evidence.

(b) The hearing examiner shall
follow the rules of evidence as applied in
nonjury civil cases in Texas district courts.
When necessary to ascertain facts not rea-
sonably susceptible of proof under those
rules, the hearing examiner may admit
evidence not admissible under them (unless
precluded by law) if it is of a type com-
monly relied on by reasonably prudent
persons in the conduct of their affairs. The
rules of privilege recognized by Texas law
shall be applied in a hearing proceeding.

(c) A party may object to an evi-
dentiery offer and his objection shall be
noted in the record.

(d) No evidence which is beyond
the scope of the allegations in a hearing
proceeding may be admitted.

§34140. Formal Exceptions. Formal ex-
ceptions to rulings of the hearing examiner
during & hearing are unnecessary. It is
sufficient that the party, at the time a ruling
is made or sought, makes known to the
hearing examiner the action which he de-
sires.

§341.41. Offer of Proof.

(a) When the hearing examiner
rules to exclude evidence, the party offering
it may make an offer of proof by dictating
or submitting in writing the substance of the
proposed evidence, before the closing of the
hearing. That offer of proof suffices to pre-
serve the point for review by the

commission.

(b) The hearing examiner may ask
a witness or offered witness those questions
he deems necessary to satisfy himself that
the witness would testify as represented in
the offer of proof.

() An alleged error in sustaining
an objection to questions asked on cross-
examination may be preserved without
making an offer of proof.

§341.42. Official Noiice.

(a) The hearing examiner may take
official notice of judicially cognizable facts
and of facts generally recognized within the
area of the commission’s specialized
knowledge.

(b) Parties shall be notified before
final decision of the specific facts noticed,
including any facts or other data in agency
memoranda, and they shall he afforded an
opportunity to contest the material so no-
ticed.

(c) The special skills and
knowledge of the commission and execu-
tive director or his or her designee may be
utilized in evaluating the evidence.

§341.43. Documentary Evidence.

(a) The hearing examiner may
receive documentary evidence in the form
of copies or excerpts if the original is not
readily available. On request, parties shall
be given an opportunity to compare the
copy with the original when possible.

(b) When many similar documents
are offered, the hearing examiner may limit
those admitted to a number which are
representative, and many require that the
relevant data be abstracted from the
documents and presented as an exhibit.
When so requiring, the hearing examiner
shall give all parties or their representatives
an opportunity to examine the documents
from which the abstracts are made.

§34144. Admissibility of Prepared Testi-
mony and Exhibits. -When it will expedite
a hearing without substantially prejudicing
the interests of a party, the hearing
examiner may receive evidence in written
form. The prepared, written testimony of a
witness upon direct exgmination, either in
narrative or question and answer form, may
be incorporated into the record as if read or
received as an exhibit, upon the witness
being sworn and identifying the writing as a
true and accurate record of what his testi-
mony would be if he were to testify orally.
The witness is subject to clarifying
questions and to cross-examination in
accordance with §341.34 of this title
(relating to Order of Procedure), and his
prepared testimony is subject to a motion to
strike either in whole or in part.
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§341.45. Exhibits.

(a) Documentary exhibits must be
of a size which will not unduly encumber
the records. Whenever practicable, exhibits
must conform to the requirements of
§341.13 of this title (relating to Form and
Content of Pleadings). The first sheet of the
exhibit must briefly state what the exhibit
purports to show. Exhibits may include only
facts material and relevant to the issues of
the hearing proceeding. Maps or drawings
must be so rolled or folded as not to encum-
ber the record. Exhibits not conforming to
this section may be excluded.

(b) The offering party shall tender
to the hearing examiner for identification
the original of each exhibit offered. The
offering party shall furnish one copy to the
hearing examiner and one copy to each
party of record or his representative.
Documents and maps received in evidence
may not be withdrawn except with the
approval of the hearing examiner.

(¢) If an exhibit has been offered,
objected to, and excluded, the hearing
examiner shall determine whether or not the
party offering the exhibit withdraws the of-
fer, and if so, permit the return of the
exhibit to him. If the excluded exhibit is not
withdrawn, it shall be numbered for identi-
fication, endorsed by the hearing examiner
with his ruling, and included in the record
to preserve the exception.

(d) A Party may not file an exhibit
after the hearing closes, unless the examiner
specifically directs, in which event the party
shall, before filing the exhibit, serve a copy
of it on all other parties.

§341.46. Briefs.

(a) Briefs must conform, where
practicable, to the requirements for formal
pleadings set out in these sections. The
points involved shall be concisely stated,
the evidence in support of each point shall
be summarized, and the argument and au-
thorities shall be concisely and logically
organized and directed to each point.

(b) The hearing examiner may
request briefs before or after he files the
examiner’s report and proposal for decision
required in §341.54 of this title (relating to
Proposal for Decision and Examiner's
Report).

§341.47. Subpoenas.

(a) Following written request by a
party, or on its own motion, the executive
director or hearing examiner on behalf of
the commission may issue a subpoena ad-
dressed to a sheriff or any constable to
require the attendance of witnesses and the
production of books, records, papers, or
other objects as may be necessary and
proper for the purposes of a proceeding.

() A motion for a subpoena to
compel the production of books, records,

papers, or other objects shall be addressed
to the appropriate person, shall be verified
and shall specify as nearly as may be the
books, records, papers, or other objects de-
sired and the relevant and material facts to
be proved by them.

(c) The party requesting a subpoena
shall deposit with the commission a sum
sufficient to insure payment of the witness’
reasonable and necessary travel expenses
and the necessary witness fee.

§34148. Depositions. The Administrative
Procedure and Texas Register Act, §14,
govemns the taking and use of depositions.

§341.49. Admissions of Fact and Genuiness
of Documents. Rule 169 of the Texas
Rules of Civil Procedure govems for admis-
sions of fact and genuineness of documents.

§341.50. Interim Orders. Prior to a final
order of the commission, a party may seek
from a hearing examiner relief by a written
interim order. An interim order is not
subject to exceptions or motion for rehear-
ing, but a party aggrievéd by an interim
order may file an appeal from the hearing
examiner's ruling to the commission within
three days of the issuance of the order. The
commission shall rule on the interim order
at its next meeting, and pending ruling
thereon, the interim order is stayed.

§341.51. Protective Orders. Upon motion
of a party or a person from whom discovery
is sought or in accordance with this section,
the hearing examiner may make appropriate
orders to protect a party or person from
annoyance, embarrassment, oppression, or
undue burden or expense as a result of the
requested discovery request. The order may
direct that:

(1) the discovery may not be
had;

(2) the discovery may be had
only on specified terms and conditions,
including a designation of time and place
for discovery;

(3) the discovery may be had by
a method of discovery other than that se-
lected by the party seeking discovery;

(4) certain irrelevant matters
may not be the subject of discovery, or that
the scope of discovery be limited to certain
matters;

(5) discovery may be conducted
with no one present other than persons
designated by the hearing examiner;

(6) a trade secret or other
confidential research, development or com-
mercial information may not be disclosed,
or may be disclosed only in a designated
way; or

a to protect privileged
matters, the hearing examiner may take

such other action permitted under §341.52
of this title (relating to In Camera and Pro-
tective Orders).

§34152. In Camera and Protective
Orders. The hearing examiner may limit
discovery or the introduction of evidence,
or may issue such protective or other orders
necessary to protect privileged communica-
tions. If the hearing examiner determines
that information in documents containing
privileged matters should be made available
to a party, the hearing examiner may order
the preparation of a summary or extract of
the nonprivileged matter contained in the
original.

§34153. Failure to Make or Cooperate in
Discovery.

(a) If a defendant fails to answer a
question propounded, or a party upon whom
a request is made under §341.47 of this title
(relating to Subpoenas); §341.48 of this title
(relating to Depositions); or §341.49 of this
title (relating to Admissions of Fact and
Genuiness of Documents) fails to respond
adequately, objects to a request, or fails to
permit inspection as requested, the discov-
ering party may move the hearing examiner
for an order compelling a response or an
inspection in accordance with the request.
The motion shall:

(1) state the nature of the
request;

(2) set forth the response or
objection of the party upon whom the
request was served;

(3) present arguments support-
ing the motion; and

(4) attach copies of all relevant
discovery requests and responses.

(b) For the purposes of this section,
an evasive or incomplete answer or
response will be treated as a failure to
answer or respond.

(¢) In ruling on a motion under this
section, the hearing examiner may enter an
order compelling a response or an
inspection in accordance with the request,
may issue sanctions under subsection (d) of
this section, or may enter a protective order
under §341.51 of this title (relating to Pro-
tective Orders).

(d) If a party fails to comply with
an order (including an order for taking a
deposition, the production of evidence
within the party’s control, a request for
admission, or the production of witnesses)
the hearing examiner may:

(1) draw an inference in favor of
the requesting party with regard to the
information sought;

(2) prohibit the party failing to
comply with the order from introducing
evidence concerning, or otherwise relying
upon, testimony relating to the information

15 TexReg 1748  March 30, 1990

Texas Register o



sought;

(3) pemmit the requesting party
to introduce secondary evidence concerning
the information sought;

(4) strike any appropriate part of
the pleadings or other submissions of the
party failing to comply with such order; or

(5) take such other action as
may be appropriate,

§341.54. Proposal for
Examiner’s Report.

(a) If the proposed decision is not
adverse to any party to the hearing
proceeding, the hearing examiner may
propose to the commission a decision which
need not contain findings of fact or
conclusions of law.

Decision and

(b) The commission may not make
a decision adverse to a party until a pro-
posal for decision has been served on the
parties, and an opportunity has been given
each party adversely affected to file excep-
tions and present briefs to the commission.

(1) The proposal for decision, if
adverse to a party, must be prepared by the
hearing examiner or by one who has read
the record, and must contain a statement of
the reasons for the proposed decision and a
statement of each finding of fact and
conclusion of a law necessary to the
proposed decision. The hearing examiner
may request that any party draft and submit
a proposal for decision including proposed
findings of fact and conclusions of law
separately stated. In making such a request,
the hearing examiner will indicate to all
parties the general nature of the intended
proposal for final decision to be drafted.
When the hearing examiner wishes to use
the special skills of the executive director or
his or her designee in evaluating the
evidence received or record made, he may
request in writing to the executive director
the assignment of appropriate personnel
who have not participated in the review or
processing of the matter. The hearing
examiner may communicate with the execu-
tive director or his or her designee assigned
under this section.

(2) The proposal for decision
shall be circulated among the parties. If any
party files an exception or presents a brief,
an opportunity must be afforded to all other
parties to file replies to the exception or
brief. The proposal for decision may be
amended pursuant to exceptions, replies, or
briefs submitted by the parties without
again being served on the parties.

(c) Regardless of whether
subsections (a) or (b) of this section are
followed, the proposal for decision must be
accompanied by a hedring examiner’s
report. This report must contain a statement
of the nature of the case and a discussion of
the issues, the evidence and the applicable
law,

§34155. Countersignature by Executive
Director or His or Her Designee. The ex-
ecutive director or his or her designee shall
countersign every hearing examiner’s report
and proposal for decision.

§34156. Filing of Exceptions and Replies.

(a) Unless the hearing examiner has
set a different period of time, a party may
file exceptions to the examiner’s report or
the proposal for decision or both within 15
days after the hearing examiner’s report and
proposal for decision are served.

(b) A party may file replies to these
exceptions within 15 days after the excep-
tions are filed unless the hearing examiner
has set a different period of time.

(c) Any request to enlarge or
shorten the time for filing exceptions or
replies must be filed with the hearing
examiner and a copy served on all parties
by the requesting party. The hearing
examiner shall promptly notify the parties
of his decision on the request. Additional
time may be allowed only when the inter-
ests of justice require.

§34157. Form of Exceptions and Re-
plies. Exceptions and replies to exception
shall conform as nearly as practicable to the
rules for pleadings. Specific exception shall
be concisely stated. The evidence relied on
shall be pointed out with particularity, and
that evidence and any arguments relied on
shall be grouped under the exceptions to
which they relate.

§34158. Oral Argument Before the
Commission. A party may request and the
commission may allow oral argument
before the commission before final
commission determination. A request for
oral argument may be incorporated in the
exceptions, in a reply to exceptions, or in a
separate pleading. '

§341.59. Pleading  Before Final
Decision. The executive director may per-
mit or request parties to file briefs and
proposed findings of fact within such time
after the hearing and before final decision
as the executive director may specify. A
party doing so shall file an original and 10
copies with the executive director and serve
a copy on each other party, certifying to the
executive director that such service has
been made.

§341.60. Final Decision or Order. After
the time for filing exceptions and replies to
exceptions has expired, or when all timely
exceptions and replies to exceptions have
actually been filed, the commission shall
consider the hearing examiner’s report and
the proposal for decision. The commission
may adopt the proposal for decision, modify
and adopt it, reject it and issue a

commission decision, or remand the matter
to the examiner. The commission shall ren-
der its final decision or issue its final order
within 60 days after the hearing closes. The
final order for the commission shall be pre-
pared by the hearing examiner.

§341.61. Form, Content, and Service. A
final decision or order of the commission
adverse to one or more parties must be
written and signed by at least four
commission members. Such final decision
must include findings of fact and
conclusions of law separately stated.
Findings of fact, if set forth in statutory
language, must be accompanied by a con-
cise and explicit statement of the underlying
facts supporting the findings. Findings of
fact must be based exclusively on the
evidence and on matters officially noticed.
If a party submits proposed findings of fact,
the decision must include a ruling on each
proposed finding. The executive director or
his or her designee shall mail or deliver a
copy of the decision or order the each party
or his authorized representative.

§341.62. Effective Date of Decision or
Order. A final decision or final order is
effective on the date of commission action,
unless otherwise stated in the decision or
order. The date of commission action must
be incorporated in the body of each final
decision and order.

§341.63. Administrative Finality.

(a) Commission action is final and
not appealable on the 21st day after the
final order is issued when the complainant
or respondent fzil to file a motion for re-
hearing within 20 days after the order is
issued.

() Commission action is final and
appealable when:

(1) the commission denies a mo-
tion for rehearing on a final decision or
order, either expressly or by operation of
law; or

(2) the commission renders a
final decision or issues a final order which
includes a statement that no motion for
rehearing will be necessary because an im-
minent peril to the public health, safety, or
welfare requires immediate effect be given
to the decision or order.

§341.64. Rehearing.

(a) A motion for rehearing is pre-
requisite to appeal, except as provided in
§341.63 of this ttle (relating to
Administrative Finality). A motion for re-
hearing must be made within 20 days after
the mailing of a final decision or order. Any
reply to a motion for rehearing must be
filed with the commission within 30 days
after the mailing of a final decision or
order. A party filing a motion for rehearing
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or a reply to a motion for rehearing shall
serve a copy on each party concumently
with the filing.

(b) The commission shall act on the
motion within 45 days after the final
decision or order. If the commission does
not act within this 45-day period, the mo-
tion for rehearing is overruled by operation
of law 45 days after the final decision or
order. '

(c) The commission may by written
order extend the time for filing motions and
replies and for taking commission action,
except that this extension may not extend
the period for commission action beyond 90
days after the date of the final decision or
order. In the event of an extension, a mo-
tion for rehearing is overruled by operation
of law on the date fixed by the order or, in
the absence of a fixed date, 90 days from
the date of the final decision or order.

§341.65. Emergency Orders. If the
commission finds that an imminent peril to
the public health, safety, or welfare requires
the immediate finality of a decision or order
in a contested case, it shall recite that
finding in the decision or order in addition
to reciting that the decision or order is final
from the date rendered, in which even the
decision or order is final and appealable
from the date rendered and a motion for
rehearing is not prerequisite to appeal.

§341.66. Show Cause Orders and
Complaints. The commission, either upon
its own motion or upon receipt of written
charge, may, at any time after notice to all
interested persons, cite any person within its
jurisdiction to appear before it in a public
hearing and require that person to show
cause why he should not comply with a
rule, regulation, agreement, general order,
or statute committed to the commission’s
administration which that person is alleg-
edly violating.

§341.67. Ex Parte Communications. Ex-
cept as provided in §341. 51 of this title
(relating to Protective Orders), and unless
required for the disposition of ex parte
matters authorized by law, no member of
the commission and no employee of the
commission assigned to propose a decision
or assigned to propose or make findings of
fact or conclusions of :aw in a case covered
by these sections may communicate, di-
rectly or indirectly, in connection with any

issue of fact or law with any person or party.

or any representative of either, except on
notice and opportunity for all parties to
participate.

§341.68. Appeals.

(a) A person who has exhausted all
administrative remedies available under the
Texas Fair Housing Act and who is ag-
grieved by a final decision in a contested

case is entitled to judicial review under the
substantial evidence rule as set forth in the
Administrative Procedure and Texas
Register Act, Texas Civil Statutes, Article
6252-13a, §19(e).

(b) Proceedings for judicial review
are instituted by filing a petition within 30
days after the decision complained of is
final and appcalable.

(c) The party seeking judicial
review shall offer, and the reviewing court
shall admit, the agency records as an exhib-
it. The review is conducted by the court
sitting without a jury and is confined to the
agency record, except that the court may
receive evidence of procedural irregularities
alleged to have occurred before the agency
but which are not reflected in the record.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003076 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
8378534
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Chapter 342. Prompt Judicial
Action

e 40 TAC §§342.1-342.3

The Texas Commission on Human Rights
adopts on an emergency basis new §§342.1-
342.3, conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title Vil of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
sections cover the Texas Commission on
Human Rights interpretation of what const-
tutes discriminatory housing practices. The
new sections may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are adopted on an
emergency basis under the Texas Fair Hous-
ing act, Article I, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§342.1. Temporary and Preliminary Relief.
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(a) If the commission concludes at
any time following the filing of a complaint
that prompt judicial action is necessary to
carry out the purposes of the Texas Fair
Housing Act (the Act), the commission may
authorize a civil action for appropriate
temporary or preliminary relief pending
final disposition of the complaint.

(b) On receipt of the commission's
authorization, the Attorney General shall
promptly file the action.

(c) A temporary restraining order or
other order granting preliminary or
temporary relief under this section is
governed by the applicable Texas Rules of
Civil Procedure.

(d) The filing of a civil action
under this section does not affect the initia-
tion or continuation of administrative
proceeding under the Act.

§3422. Enforcement by Attorney General.

(a) On request of the commission
the Attorney General may file a civil action
in district court for appropriate relief if the
commission has reasonable cause to believe
that:

(1) a person is engaged in a pat-
tern or practice of resistance to the full
enjoyment of any right granted by the
Texas Fair Housing Act (the Act);

(2) a person has been denied
any right granted by this Act and that denial
raises an issue of general public importance.

(b) In an action under this section
the court may:

(1) award preventive relief,
including a permanent or temporary injunc-
tion, restraining order, or other order
against the person responsible for a
violation of this Act as necessary to assure
the full enjoyment of the rights granted by
the Acg

(2) award other appropriate re-
lief, including monetary  damages,
reasonable attorney’s fees, and court costs;

(3) to vindicate the public inter-
est, assess a civil penalty against the re-
spondent in an amount that does not
exceed:

(A) $50,000 for a first
violation;

B) $100,000 for a second or
subsequent violation.

(c) A person may iniervene in an
action under this section if the person is:
(1) an aggrieved person to the
discriminatory housing practice; or
(2) a party to a conciliation
agreement concerning the discriminatory
housing practice.




§342.3. Subpoena Enforcement Pow-
er. The Auorney General, on behalf of the
commission, or other party at whose request
a subpoena is issued under the Texas Fair
Housing Act, may enforce the subpoena in
appropriate proceedings in district court.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003077 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further. information, please call: (512)
837-8534

* * *

Chapter 343. Enforcement by
Private Persons

e 40 TAC §§343.1-343.5

The Texas Commission on Human Rights
adopts on an emergency basis new §§343.1-
343.5, conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. These new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title Vii of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also,
these sections cover the Texas Commission
on Human Rights interpretation of what con-
stitutes  discriminatory housing practices.
These sections may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity buikling funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article I, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§343.1. Civil Action.

(a) An aggrieved person may file a
civil action in district court not later than
the second year after the occurrence of the
termination of an alleged discriminatory
housing practice, or the breach of a concili-
ation agreement entered into under the
Texas Fair Housing Act (the Act), Article
IV, and Chapter 340 of this title (relating to
Administrative Enforcement), whichever
occurs last, to obtain appropriate relief with
fespect to the discriminatory housing
practice or breach.

(b) The two-year period does not
include any time during which en
administrative hearing under the Act,
Article IV, and Chapter 340 of this title
(relating to Administrative Enforcement) is
pending with respect to a complaint or
charge under this Act based on the discrimi-
natory housing practice. This subsection
does not apply to actions arising from a
breach of a conciliation agreement.

(c) An aggrieved person may file
an action under this chapter and the Act,
Article V, whether or not a complaint has
been filed under the Act, Article IV, and
Chapter 340 of this title (relating to
Administrative Enforcement) and without
regard to the status of any complaint filed
under Article IV and Chapter 340 of this
title (relating to Administrative Enforce-
ment).

(d) If the commission has obtained
a conciliation agreement with the consent of
an aggrieved person, the aggrieved person
may not file an action under the Act, Article
V, on this chapter with respect to the al-
leged discriminatory housing practice that
forms the basis for the complaint except to
enforce the terms of the agreement.

(e) An aggrieved person may not
file an action under the Act, Article IV, and
this chapter with respect to an alleged dis-
criminatory housing practice that forms the
basis of a charge issued by the commission
if the commission has begun an
administrative hearing on the record under
the Act, Article IV, and Chapter 340 of this
title (relating to Administrative Enforce-
ment) with respect to the charge.

§3432. Court Appointed Attorney. On
spplication by a person alleging a discrimi-
natory housing practice or by a person
against whom such a practice is alleged, the
court may appoint an attorney for the

person.

§343.3. Relief Granted. In an action under
the Texas Fair Housing Act (the Act),
Article V, and this chapter, if the court
finds that a discriminatory housing practice
has occurred or is about to occur, the court
may award to the plaintiff:

(1) actual and punitive damages;

(2) reasonable attorney’s fees;

(3) court costs; and

(4) subject to the Act, Article V,
and this chapter, any permanent or
temporary injunction, temporary restraining
order, or other order, including an order
enjoining the defendant from engaging in
the practice or ordering appropriate affirm-
ative action.

§3434. Effect of Relief Granted. Relief
granted under the Texas Fair Housing Act
¢the Act), Article V, and this chapter, does
not affect a contract, sale, encumbrance, or

lease that:

(1) was consummated before the
granting of the relief; and

(2) involved a bona fide pur-
chaser, encumbrancer, or tenant who did
not ‘have actual notice of the filing of a
complaint under the Act, Article IV, or a
civil action under the Act, Article V.

§3435. Intervention by Attorney General.

(a) On request of the commission
the attorney general may intervene in an
action under the Texas Fair Housing Act
(the Act), Article V, and this chapter, if the
commission certifies that the case is of
general public importance.

(b) The attorney general may obtain
the same relief available to the attorney
general under the Act, Article VI.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003074 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534
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Chapter 344. Other Action by
the Commission

® 40 TAC §§344.1-344.3

The Texas Commission on Human Rights
adopts on an emergency basis new §§344.1-
344.3, conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. These new
sections cover the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title VIIl of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1888. Also,
these sections cover the Texas Commission
on Human Rights interpretation of what con-
stitutes  discriminatory housing practices.
These sections may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new sections are being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article 1l, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

¢ Emergency Sections
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§344.1. Licensed or Regulated
Businesses. If the commission issues an
order with respect to a discriminatory hous-
ing practice that occurred in the course of a
business subject to a licensing or regulation
by a governmental agency, the commission
shall not later than the 30th day after the
issuing of the order send copies of the
findings and the order to the governmental
agency and recommend the govermmental
agency take appropriate disciplinary action.

§344.2. Order in Preceding Five Years. If
the commission issues- an order against a
respondent against whom another order was
issued within the preceding five years under
the Texas Fair Housing Act, Article IV, the
commission shall send a copy of each order
issued under this section to the attormey
general.

§344.3. Criminal Penalties.

(a) The commission shall refer an
offense under the Texas Fair Housing Act
(the Act), Article IX, to appropriate law
enforcement agencies, including, but not
limited to, the attorney general.

(b) The commission shall treat any
offense under the Act, Article IX, as an
alleged discriminatory housing practice as
interpreted under Chapter 339 of this title
(relating to  Discriminatory  Housing
Practices), and subject to the proceedings
set forth under Chapter 340 of this title
(relating to Administrative Enforcement).

Issued in Austin, Texas, on March 22, 1990.

TRD-8003075 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

* ] *
Chapter 345. Prevailing Party

e 40 TAC §345.1

The Texas Commission on Human Rights
adopts on an emergency basis new §345.1,
conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The section
covers the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title VIll of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, the
section covers the Texas Commission on
Human Rights interpretation of what consti-
tutes discnminatory housing practices. The
section may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-

plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new section is adopted on an emergency
basis under the Texas Fair Housing Act,
Article ll, §2.02, which provides the Texas
Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§345.1. Prevailing Party. A court in a
civil action brought under the Texas Fair
Housing Act (the Act) or the commission in
an administrative hearing under the Act,
Article IV, may award reasonable attorney
fees to the prevailing party and assess court
costs against the nonprevailing party.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003073 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534
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Chapter 346. Fair Housing
Fund

e 40 TAC §346.1

The Texas Commission on Human Rights
adopts on an emergency basis new §346.1,
conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
soction covers the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title Vil of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, this
section covers the Texas Commission on
Human Rights interpretation of what consti-
tutes discriminatory housing practices. This
section may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with tme limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The now section is being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article 1l, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§346.1. Fair Housing Fund.

(a) A fair housing fund is to be
created in the state treasury.

(b) Monies deposited to the credit
of the fair housing fund may be used by the
commission for the administration of the
Texas Fair Housing Act (the Act).

(c) Gifts and grants received as
authorized by the Act, Article II, shall be
deposited to the credit of the fair housing
fund.

(d) Civil penalties assessed against
a respondent under the Act, Article IV and
Article VI, shall be deposited to the credit
of the fair housing fund.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003071 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

L J ] L J
Chapter 347. Statutory
Authority

e 40 TAC §347.1

The Texas Commission on Human Rights
adopts on an emergency basis new §347.1,
conceming procedures for processing
complaints alleging discriminatory housing
practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
saction covers the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development pursuant to Title VIl of the Civil
Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988, Also, this
saction covers the Texas Commission on
Human Rights interpretation of what consti-
tutes discriminatory housing practices. This
section may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new section is being adopted on an
emergency basis under the Texas Fair Hous-
ing Act, Article I, §2.02, which provides the
Texas Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which
are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§347.1. Statutory Authority. The statutory
civil remedies or theories of recovery cre-
ated by a statute continued in effect under
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the Texas Fair Housing Act or created by a
statute added or amended by the Texas Fair
Housing Act or created by a statute added
or amended by the Texas Fair Housing Act
may not be expanded beyond their express
statutory terms.
Issued in Austin, Texas, on March 22, 1990.
TRD-8003072 William M. Hale

Executive Director

Texas Commission on

Human Rights

Effective date: March 23, 1990
Expiration date: May 22, 1990
For further information, please call: (512)
837-8534

* ¢ *
Chapter 348. Effective Date
e 40 TAC §348.1

The Texas Commission on Human Rights
adopts on an emergency basis new §348.1,
conceming procedures for processing
complaints alleging discriminatory housing

practices and exercising its powers pursuant
to the Texas Fair Housing Act. The new
section covers the procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban

Development pursuant to Tite Vill of the Civil’

Rights Act of 1968, as amended by the Fair
Housing Amendments Act of 1988. Also, this
section covers the Texas Commission on
Human Rights interpretation of what const-
tutes discriminatory housing practices. This
soection may be subject to emergency
adoption because no public comments were
received and because of the urgency of com-
plying with time limitations for receiving fair
housing assistance/capacity building funds
from the United States Department of Hous-
ing and Urban Development.

The new section is adopted on an emergency
basis under the Texas Fair Housing Act,
Article |l, §2.02, which provides the Texas
Commission on Human Rights with the
authority to adopt rules necessary to
implement this Act, provided that substantive
rules adopted by the commission shall im-
pose obligations, rights, and remedies which

are the same as provided in federal fair hous-
ing regulations. The commission may adopt
procedural rules to implement this chapter.

§348.1. Effective Date.

(a) The Texas Fair Housing Act
(the Act) takes effect January 1, 1990.

(b) On or after January 1, 1990, the
enforcement of the Act by the commission
will be determined by the date on which the
federal government determines the Act to
be substantially equivalent to federal law,
and the Rules and Regulations of the
Federal Government, §115.11, issued
Jaruary 23, 1989.

issued in Austin, Texas, on March 22, 1990,

TRD-9003070 Willlam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: March 23, 1990

Expiration date: May 22, 1990

For further information, please call: (512)
837-8534

¢ ¢ ¢
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any actjon may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, or an association having at least 25 members.

Symbology In proposed améndments. New language added to an existing section is indicated by the use of bold
text. [Brackets] indicate deletion of existing material within a section.

TITLE 4. AGRICULTURE

Part 1. Texas Department
of Agriculture

Chapter 6. Boll Weevil
Control

* 4 TAC §64

The Texas Department of Agnculture
proposes an amendment to §6.4, conceming
regulated areas of boll weevil pest
management zones. The Texas Department
of Agriculture is authorized, under authority of
the Texas Agriculture Code, Chapter 74,
Subchapter A, to establish and enforce cotton
planting and destruction dates set with the
advice of a pest management zone advisory
committee. The Lower Rio Grande Valley
Pest Management Zone has requested that
the cotton plow up date for that area be
changed to September 1.

David Davis, director, has determined that for
the first five-year period the section is in ef-
fect there will be no fiscal implications for
state or local government as a result of
enforcing or administering the section.

Mr. Davis also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be a benefit to
cotton producers in the Lower Rio Grande
Valley by setting back the destruction date in
that TDA, would be able to complete the
inspections, and bring all fields into
compliance earlier, giving the boll weevil less
time to multiply. There will be no effect on
small businesses as a result of enforcing the
section. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Dolores Alvarado Hibbs, Director of
Hearings, Texas Department of Agriculture,
P.O. Box 12847, Austin, Texas 78711.

The amendment is proposed under the Texas
Agriculture Code, §74.004, which provides
the Texas Department of Agriculture with the
authority to establish, with the advice of the
advisory commiittee for the affected area, reg-
ulated areas, dates, and appropriate methods
of destruction of cotton for boll weevil
management.

§64. Authorized Planting and Cotton De-
struction Dates.

(a) Except as  provided in
subsection (c) of this section, all cotton in
the regulated areas of the boll weevil pest
management zones must be destroyed by

the following cotton destruction deadlines.

(1) Lower Rio Grande Valley
pest management zone.

(A) (No change.)

(B) Cotton destruction date:
By September 1 [15].

(2)-(4) (No change.)
(b)-(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt.

Issued in Austin, Texas, on March 26, 1990.

TRD-8003166 Dolores Alvarado Hibbs
Director of Hearings
Texas Department of
Agriculture

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
463-7583

¢ * ¢
TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 21. Practice and
Procedure

Docketing and Notice
e 16 TAC §21.22

The Public Utility Commission of Texas
proposes an amendment to §21.22,
concerning * notice given for interim fuel
proceedings. The amendment would require
two publications of the notice within 14 days
of filing, setting forth the level and effective
date of the proposed refund and recovery
factors and the classes of customers
affected. Schedules containing the proposed
fuel factors should be mailed or hand-
delivered to affected municipalities and the
Office of Public Utility Counsel on the day of
filing.

Raymond Orozco, executive director and
Evan C. Rowe, fuel analyst, Electric Division,
have determined that for the first five-year
period the section is in effect there will be no
fiscal implications for state or local
government as a result of enforcing or
administering the section.

Mr. Orozco and Mr. Rowe have determined
that for each year of the first five years the
section is in effect the public benefit
anticipated as a result of enforcing the
section will be the changes in notice
requirements of filing for proposed interim
fuel factors thereby facilitating an expedited
hearing process. There will be effect on small
business. There is no anticipated economic
cost to individuals who are required to comply
with the sections as proposed.

Comments on the proposal may be submitted
to Mary Ross McDonald, Secretary of the
Commission, 7800 Shoal Creek Boulevard,
Suite 450N, Austin, Texas 78757, within 30
days after publication.

The amendment is proposed under Texas
Civil Statutes, Article 1446c, §16, which
provide the Public Utility Commission of
Texas with the authority to make and enforce
rules reasonably required in the exercise of
its powers and jurisdiction.

§21.22. Contents of Notice for Rate Setting
and Fuel Proceedings.

(a) (No change.)

(b) Applicant notice. In all rate
proceedings involving the commission’s
original jurisdiction, the applicant shall give
notice in the following ways:

(1)-3) (No change.)

(4) Except as set forth in para-
graph (5) of this subsection, for [For]
purposes of any proceeding which may in-
volve only one element of cost of service[,
such as fuel expense], notices shall be given
in the same manner as set forth in this
subsection.

(5) For applications to
establish or revise a fuel factor, to
determine refund factors or recovery fac-
tors, or to refund an:over-recovery of
fuel costs, the applicant shall give notice
of the application by means of
publication of a notice of the application
by means of publication of a notice once
each week for two consecutive weeks in
the manner described in paragraph (1) of
this subsection within 14 days after the
filing and by malling or hand delivering
a copy of the notice to the Office of
Public Utility Counsel and an authorized
representative of each affected munici-
pality on the date of the filing. The notice
shall set forth the level and effective date
of the proposed fuel factors, refund or
recovery factor, or refund amounts by
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rate class, and the classes of customers
affected.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas on March 21, 1990.

TRD-9003119 Mary Ross McDonald
Secretary of the
Commission
Public Utility Commission
of Texas

Earliest possible date of adoption: April 30,
1980

For further information, please call: (512)
458-0100

2 ¢ 2
Evidence
o 16 TAC §21.129

The Public Utility Commission of Texas
proposes new §21.129, concerning the rules
of evidence in determining the expenses of
public utilities in prosecuting rate cases and
the expenses of municipalities in regulating
the rates of pubic utilities, participating in rate
proceedings before the commission, and in
participating in actions for the judicial review
of rate decisions of the commission. The new
section is intended to facilitate the
commission's review of rate-case expenses
by permitting a party to introduce summaries
of voluminous evidence concerning rate-case
expenses, and permitting a party to introduce
evidence of rate-case expenses by affidavit,
where the other parties forgo the opportunity
to cross-examine the affiants.

Joss Totten, assistant general counsel, has
determined that for the first five-year period
the section is in effect the section will not
affect the budget requirements of the Public
Utility Commission or the Office of Public
Counsel. Mr. Totten has determined that this
section will not affect the budget
requirements of local government.

Mr. Totten has determined that for each year
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section incdlude permitting a
more orderly review of rate-case expenses.
There will be no effect on small businesses
as a result of enforcing this section. There is
no anticipated economic cost to persons who
are required to comply with this section.

Mr. Totten also has determined that for each
year of the first five years the proposed
section is in effect there will be no impact on
employment in the geographical areas
affected by the adoption of this section.

Comments on the proposal may be submitted
to Mary Ross McDonald, Secretary of the
Commission, 7800 Shoal Creek Boulevard,
Suite 450N, Austin, Texas 78757, within 30
days after publication.

The new section is proposed under Texas
Civil Statutes, Article 1446¢c, §16, which
provide the Public Utlity Commission of
Texas with the authority to make and enforce
rules reasonably required in the exercise of
its powers and jurisdiction; and §24, which
requires public utilities to reimburse munici-
palities for certain expenses associated with

regulating the rates of public utilities and par-
ticipating in the rate cases of public utilities at
the commission and in court.

§21.129. Evidence Concerning Rate-Case
Expenses.

(a) Summaries of voluminous
records. A party may introduce in evidence,
in accordance with the Texas Rules of
Evidence, a summary of voluminous
records concerning rate-case expenses. A
party shall give reasonable notice of the
intention to introduce such a summary of
evidence.

(b) Affidavits or swom statements.
The hearings examiner may permit a party
that is seeking rate-case expenses to intro-
duce evidence concemning rate-case ex-
penses by means of affidavits or swom
statements. If affidavits or sworn statements
are permitted, the hearings examiner shall
establish a date for the filing of such affida-
vits or statements, in advance of the date

" that they will be offered in evidence. If any

party requests the opportunity to cross-
examine the person who gave an affidavit
or statement, the affidavit or statement shall
not be admitted, unless the person is made
available for cross-examination.

This agency hereby certifies that the proposal
has been reviewaed by legal ocounsel and
found to be within the agency's authonty to
adopt.

Issued in Austin, Texas, on March 26, 1990.

TRD-9003168 Mary Ross McDonald
Secretary
Public Utility Commission

Earliest possible date of adoption: April 30,
1980

For further information, please call: (512)
458-0100

L 4 L 4 L 4

Chapter 23. Substantive Rules

Rates
e 16 TAC §23.21

The Public Utility Commission of Texas
proposes an amendment to §23.21,
concerning the determination and allowance
of the expenses of public utilities in prosecut-
ing rate cases and the expenses of munici-
palites in regulating the rates of public
utiliies, participating in rate proceedings
before the commission, and in participating in
actions for the judicial review of rate
decisions of the commission. The
amendment is intended to facilitate the
commission’s review of rate-case expenses
by prescribing the standards for allowing rate-
case expensas, requiring utilities and munici-
palities to make information conceming these
expenses available to other parties in
commission proceedings, and requiring au-
dits of ratecase expenses in certain
dircumstances.

The commission is particularly interested in
receiving comments on proposed

§23.21(d)(5). As proposed, the amendment
would require municipalities to pay their rate-
case expenses before the commission could
approve them for reimbursement by the
public utility. The commission is interested in
comments on: whether this requirement
would impede the participation of municipali-
ties in the rate cases of public utilities, and
whether this requirement is mandatory. The
Public Utility Regulatory Act, §24 requires
public utilities to reimburse municipalities for
their rate-case expenses, and the question
posed is whether the use of the term “reim-
burse" requires that a municipality pay its
expenses before the commission can order
the utility to reimburse the municipality.

Joss Totten, assistant general counsel, has
determined that for the first five-year period
that the proposed section is in effect, the
section will not affect the budget
requirements of the Public Utility Commission
or the Office of Public Counsel. Mr. Totten
has determined that local government will
need to spend an additional $100,000
annually, on a state-wide basis, as a result of
the enforcement of this section. The
reasonable costs to a municipality of comply-
ing with this section, like other rate-case ex-
penses of a municipality, are subject to
reimbursement by the public utility.

Mr. Totten has determined that for each year
of the first five years the section is in effect
the public benefit anticipated as a result of
enforcing the section include: permitting a
more orderly review of rate-case expense,
and permitting municipalities to obtain partial
reimbursement of rate-case expenses earlier
than would otherwise be possible. There will
be no effect on small businesses as a result
of enforcing this section. The anticipated eco-
nomic cost to persons who are required to
comply with this section is: no economic cost
to municipalities, and about $50,000 annually
for public utilities.

Mr. Totten also has determined that for each
year of the first five years the proposed
section is in effect there will be no impact on
employment in the geographical areas
affected by the adoption of this section.

Comments on the proposed amendment may
be submitted to Mary Ross McDonald,
Secretary of the Commission, 7800 Shoal
Creek Boulevard, Suite 450N, Austin, Texas,
78757, within 30 days after publication.

The amendment is proposed under Texas
Civil Statutes, Article 1446c, §16, which
provide the Public Utility Commission of
Texas with the authority to make and enforce
rules reasonably required in the exercise of
its powers and jurisdiction; §24, which
requires public utilities to reimburse munici-
palities for certain expenses associated with
regulating the rates of public utilities and par-
ticipating in the rate cases of public utilities at
the Commission and in court; and §37, which
provides the commission with the authority to
regulate the rates of pubiic utilities and to
adopt rules conceming rates.

§23.21. Cost of Service.
(a)-(c) (No change.)
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(d) Rate-case expenses for public
utllities and municipalities. The purpose
of this section is to establish rules for the
orderly determination of rate-case ex-
penses for public utllities and municipali-
ties.

(1) Scope. This subsection
applies to public utilitles and municipali-
tles in the manner set forth in
subparagraphs (A)-(C) of this paragraph.

(A) In the case of the ex-
penses incurred by a public utllity, this
subsection applies to the prosecution of a
major rate case, to participation in a
prudence inquiry concerning an electric
generating unit that it owns, in whoie or
in part, and to participation in an inquiry
into its rates, if the inquiry results in the
commission’s consideration of its total
revenue requirements.

(B) In the case of the ex-
penses Incurred by a municipality, this
section applies to the setting of the rates
of a public utility by a municipality that
retains original ratemaking jurisdiction,
to participating in a proceeding in which
the commission determines the rates of a
public utility that provides service within
the municipal Hmits of the municlpality,
and to any action for judicial review of a
commission decision in such a proceeding
in which the municipality is a party.

(C) For the purpose of this
subsection, a major rate case is an
application or petition in which the
utllity seeks a change in its rates that
would change the aggregate revenues of
the applicant more than the greater of
$100,000 or 2 12%.

(2) Relation of rate-case ex-
penses to other expenses. This rule gov-
erns the determination of a utllity’s
allowable rate-case expenses, as set forth
in paragraph (1) of this subsection, ex-
cept that this section does not apply to
the payroll expenses of a utility. The ex-
penses of a utility’s participation in other
commission proceedings and its payroil
expenses shall be considered a part of the
cost of providing utility service and shall
be determined in the same manner as
expenses other than rate-case expenses.

(3) Documentation
requirements. A public utility and a mu-
nicipality shall make avallable to the
other parties to a rate case information
that is relevant to their requests for
recovery of rate-case expenses.

(A) The information
specified in clauses (f)-(lif) of this
subparagraph shall. be updated, as

required, if information that was
previously made available is no longer
accurate and complete, and the

information specified in clauses (iv)-(vi)
shall be updated from time to time, as the
hearings examiner directs. ‘A public
utility and a municipality shall make the
following information avallable:

(i) statements of policy
concerning the payment or
reimbursement of travel expenses
(including lodging) incurred by the utility
or municipality;

(ii) statements of policy
concerning the review and payment of
invoices of attorneys and consultants
hired to represent the party or testify in
a rate case:

(i) a list of the
professional employees of any consultant
or attorney for whose services the utility
or municipality is seeking recovery of
rate-case expenses, including the name,
the hourly fee charged, and the
employee’s position or title;

(iv) coples of invoices re-
flecting the fees and expenses of attor-
neys and consultants in connection with
the rate case, including a description of
the tasks for which specific attorneys and
consultants are hired, the time spent on
each task, and copies of invoices paid by
the attorneys or consultants for travel
and lodging expenses;

(v) coples of involces re-
flecting the travel expenses (including
lodging) of employees of the utllity or
municipality in connection with the rate
case; and

(vi) monthly summaries
of the amount incurred for rate-case ex-
penses.

(B) . The documents that are
made available under this paragraph
shall be in sufficilent detali to permit
other parties to adequately review the
party’s rate-case expenses. This para-
graph shall not be construed to require a
utility or a municipality to provide
information that 1is privileged or
otherwise exempt from discovery under
the Texas Rules of Civil Procedure, as
determined by the examiner or the
commlssion.

(C) This paragraph shall
not be construed to preclude any party
from conducting discovery in accordance
with the commission’s rules of practice
and procedure.

(D) If a municipality is
claiming salaries or wages of an
employee of the municipality as rate-case
expenses, it shall provide information to
support any claimed fringe benefits or
overhead expenses assoclated with the
employee.

(4) Standard for recovery. A

public utility has the burden of showing
that its rate-case expenses are reasonable
and necessary, and a municipality has the
burden of showing that its rate-case ex-
penses are reasonable.

(A) Matters that the
commission may consider in determining
the reasonableness of such expenses
include the following:

(i) the rates charged for
professional services;

(ii) the time spent by
employees, attorneys, and consultants
working on various tasks reiated to a
rate case;

(iiij) whether there was
unnecessary duplication of effort;

(iv) whether the work
done by an employee, attorney, or con-
sultant was relevant and reasonably
necessary, In the context of the
proceeding; and

(v) whether the work
done by an employee, attorney, or con-
sultant was commensurate with the com-
plexity of the Issues and the relief sought
in the proceeding.

(B) The following expenses
may not be recovered as rate-case ex-
penses:

(i) travel expenses in ex-
cess of standard or coach fares on com-
mon air carriers;

(ii) excessive amounts
for luxury lodging accommodations;

(iii) entertalnment ex-
penses;

(iv) projected expenses
for activities that have not yet occurred;
and

(v) in conmection with
the services of an empioyee of a municl-
pality, amounts that exceed the costs ac-
tually incurred by the municipality for
the employee’s services. A municipality
may recover appropriate fringe benefits
and overheads associated with an
employee’s service.

(5) Recovery of rate-case ex-
penses. The ratecase expenses of a mu-
nicipality that have been paid by the
municipality and that are approved by
the commission shall be reimbursed by
the public utility. The rates that are
approved by the commission shall be
fixed at a level that will permit the utility
a reasonable opportunity to recover its
authorized rate-case expenses and any
authorized rate-case expenses of a munic-
fpality. These expenses shall be included
in rates in the manner that the
commission determines is appropriate.

(6) Audit of rate-case ex-
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penses. An Investor-owned utility, a river
authority, or a dominant Interexchange
carrier that is seeking to recover rate-
case expenses under this subsection shall
cause its request for rate-case expenses to
be reviewed by an Independent auditor to
assure that the expenses are adequately
documented and properly recorded. A
municlipality that is seeking rate-case ex-
penses for participating In the rate
proceedings of a utility that is required to
have its request for rate-case expenses
audited shali also cause its request for
rate-case expenses to be reviewed by an
Independent auditor. The reasonable cost
of such an audit shall be considered a
rate-case expense.

(A) This review shall be
conducted by a certified public account-
ant in accordance with generally
accepted auditing standards, generally
accepted accounting principles, para-
graph (4) of this subsection, and any
other standards that the commission may
prescribe.

(B) A local-exchange car-
rier or a municipality that is seeking
rate-case expenses for participating in
the rate case of such a local-exchange
carrier may be granted a waiver of this
paragraph by filing a motion addressed
to the examiner.

(7) Interim approval of ex-
penses for municipalities. A municipality
may request that a portion of Its request
for rate-case expenses be approved
before the completion of the hearing in a
rate case, and such interim approval may
be granted either with or without a
hearing on issues related to rate-case ex-
penses, in accordance with this para-
graph.

(A) 'If the partles reach an
agreement as to the amount and reason-
ableness of a municipality’s interim rate-
case expenses, the hearings examiner
may grant interim approval of such ex-
penses without a hearing. Interim
approval under this subparagraph shall
be conditioned on the final approval of
the municipality’s rate-case expenses, in
accordance with paragraph (10) of this
subsection. The examiner may adopt
procedures Intended to assure that the
utility’s liability to a municipality for in-
terim rate-case expenses does not exceed
the amount that is ultimately approved
by the commission.

(B) If the parties are un-
able to reach an agreement on the
amount and reasonableness of a munici-
pality’s interim expenses, the commission
may approve a municipality’s interim
rate-case expenses following a hearing on
this issue. The bearing may be conducted

by a hearilngs examiner or by the
commission. If the hearing Is conducted
by a hearings examiner, the examiner
shall issue a proposal for decislon on this
matter for consideration by the
commission. The parties may file excep-
tions to such a proposal for decislon, and
replies to exceptions, in accordance with
§21.142 of this title (relating to Excep-
tions and Replies).

(C) If the commission or an
examiner approves a request for interim
rate-case expenses, in accordance with
this paragraph, the utility shall reim-
burse the municipality for such expenses.

(8) Final approval of rate-case
expenses. The rate-case expenses of an
Investor-owned utility, a river authority,
or a dominant interexchange -carrler
shall be determined In a separate, ancil-
lary proceeding following the completion
of the rate case for which the expenses
are sought.

(A) The utllity’s rates shall
be increased, in the ancillary proceeding,
In accordance with paragraph () of this
subsection. The total amount of the rate
Increases approved by the commission in
the rate case and the ancillary
proceeding shall not exceed the amount
set forth In the statement of intent that
the utility flled in connection with the
rate case.

(B) In such an ancillary
proceeding, the utility need not provide
additlonal notice of the proceeding but
the commission shall provide notice in
accordance with §21.22(a) of this title
(relating to Contents of Notice for Rate
Setting Proceedings). The utility need not
fiie an additional statement of intent to
change its rates or the rate-fliing package
that is required by §21. 69(a) of this title
(relating to Applications, Testimony and
Exhibits) but shali file a proposed tariff
for recovery of the rate-case expenses.

(9) Final approval of rate-case
expenses for a cooperative. The rate-case
expenses of a cooperative shall be
consldered in the rate case for which the
expenses are sought. A local-exchange
carrier may be authorized to have its
rate-case  expenses
accordance with this paragraph by filing
a motion addressed to the examiner.

(10) Flnal approval of rate-
case expenses for a municipality. The
rate-case expenses of a municipality shall
be approved in the same manner as the
rate-case expenses of the utility, in
accordance with paragraph (8) or (9) of
this subsection.

(11) Additional expenses of a
municipality. The decision of the
commission  concerning the finai

determined in.

approval of the rate-case expenses of a
municipality under paragraph (10) of
this subsection may include approval of
an estimate of the expenses that the mu-
nicipality expects that it will thereafter
incur in connection with the rate case or
an action for judicial review of the
commission’s decision In the rate case.

(A) 1If a municipality incurs
additional rate-case expenses after Its
rate-case expenses have been approved
under paragraph (10) of this subsection,
the municipality may request the utility
to reimburse such expenses.

(B) The public utility shall
reimburse the municipality for such
additional rate-case expenses, if the mu-
nicipality shows that:

(i) the municipality’s
request for rate-case expenses relates to
activities for which the utility has not
previously reimbursed the municlpality;

(i) the municipality’s
request does not exceed the amount of
any estimate for additional expenses that
has been approved by the commission;

(iii) the municlpality has
provided to the staff of the commission
copies of the Invoices reflecting the
amount that it is requesting; and

(iv) the municipality has
paid the rate-case expenses that it is re-
questing reimbursement for.

(C) The utility may be
granted surcharge for any a additional
rate-case expenses of a municipailty that
it reimburses under this paragraph, by
filing an application with the commission.
In connection with such an appilcation,
the utility shall provide notice of the
proceeding In accordance with §21.25 of
this titie (relating to Contents of Notice
for Proceedings Other Than Rate Setting,
Licensing, or Rulemaking Proceedings)
and shall file a statement of intent to
change its rates and a proposed tariff for
recovery of the rate-case expenses. The
utility need not file the rate-filing pack-
age that is required by §21.69(a) of this
title (relating to Applicatlons, Testimony,
and Exhibits).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt. .

Issued in Austin, Texas, on March 26, 1990.

TRD-9003167 Mary Ross McDonald
Secretary
Public Utility Commission
of Texas

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
458-0100
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e 16 TAC §23.23

The Public Utility Commission of Texas
proposes an amendment to §23.23,
conceming fuel cost recovery. This
amendment would affect the fuel cost
recovery provisions of the commission's
rules. Three major changes are included in
this amendment. First, reconciliation of fuel
costs would occur at least every three years.
Second, fuel factors would be set on a regu-
lar, periodic schedule. Finally, the
commission will develop and implement filing
and reporting guidelines for utilities’ fuel
practices and proceedings.

Raymond Orozco, executive director, and
Evan C. Rowe, fuel analyst-Electric Division,
have determined that there will be fiscal impli-
cations as a result of enforcing or
administering the section. Effect on state
government will be an estimated additional
cost of $170,000 for the years 1990-1994.
Effect on local government will be an est-
mated additional cost of $465,000 for the
years 1990-1994.

Mr. Orzco, and Mr. Rowe have determined
that for each year of the first five years the
section is in effect the public benefit
anticipated as a result of enforcing the
section will be more frequent and more thor-
ough review of fuel costs experienced and
anticipated by electric utilities (approximately
$4 bilion annually in Texas); improved
matching of costs with customers; and im-
proved matching of fuel revenues with fuel
expenses. There will be no local employment
impact. There will be no effect on small
businesses as a result of enforcing the
soction. The anticipated economic cost to
persons who are required to comply with the
section as proposed will be the cost of elec-
tric utilities. The amount estimated for the
years 1990-1994 is $420,000. The electric
utilities will be required to set fuel factors
annually and to reconcile their fuel costs at
least every three years.

Comments on the proposal may be submitted
to Mary Ross McDonald, Secretary of the
Commission, 7800 Shoal Creek Boulevard,
Suite 450N, Austin, Texas 78757, within 30
days after publication.

The amendment is proposed under Texas
Civil Statutes, Article 1446c, §16, which
.provide the Public Utility Commission of
Texas with the authority to make and enforce
rules reasonably required in the exercise of
its powers and jurisdiction.

§23.23. Rate Design.

(a) Definitions [General]. In fix-
ing the rates of a public utlity, the
commission shall fix its overall revenues at
a level which will permit such utility a
reasonable opportunity to earn a reasonable
return on its capital investment used and
useful in rendering service to the public
over and above its reasonable and necessary
operating expenses. Rates shall not be un-
reasonably preferential, prejudiciai, or
discriminatory, but shall be sufficient,
equitable, and consistent in application to
each class of customers, and in the case
of rates for electric utilities, shall take
into consideration the need to conserve

energy and resources. The following
words and terms, when used in this
section in connection with electric utili-
ties, shall have the following meanings,
unless the context clearly indicates
otherwise.

(1) Fuel cost over-
recovery-The amount in any perfod by
which a utllity’s revenues from the fuel
factor exceed its non-base-rate fuel costs,
as determined under subsections (d) or
(e) of this section.

(2) Fuel cost under-
recovery-The amount in any perfod by
which a utility’s non-base-rate fuel costs,
as determined under subsections (d) or
(e) of this section, exceed its revenues
from the fuel factor.

(3) Fuel factor-An element in
an electric utllity’s tariff that is designed
to produce revenues equal to the utility’s
known or reasonably predictable fuel
costs. Except as provided In subsections
@©(1) or (N(3) of this section or as
otherwise ordered by the commission, a
fuel factor shall be effective for a period
of 12 months or until a superseding fuel
factor is authorized by the commisslon.

(4) Fuel proceeding-A
proceeding unde. this section to:

(A) determine a fuel factor
and establish provisional over- or under-
recoveries: or

(B) reconclle known or rea-
sonably predictable fuel costs incurred
since the utility’s most recent reconcilla-
tion.

(5) Fuel reconciliation--A
proceeding to determine whether a utility
has over- or under-recovered Its
reasonable, necessary, and prudently in-
curred non- base-rate fuel costs in the
period since its last fuel reconcillation. A
utility’s fuel costs will be determined in
accordance with subsections (d) or (e) of
this section.

(6) Generating utility. An elec-
tric utlilty that generates electricity for
sales that are under the jurisdiction of
the commission.

(7) Known or reasonably pre-
dictable fuel costs A utility’s fuel costs,
determined in accordance with
subsections (d) or (e) of this section.
These costs are included in a fuel factor
and are subject to reconciliation, in
accordance with this section. Costs that
are not subject to reconciliation are fixed
in a rate case on the basis of adjusted
test-year information.

(A) Known or reasonably
predictable fuel costs include:

(i) the energy

component of purchased power, less the
revenues generated by off-system sales:

(i) the cost of fuel, as
determined under subsectlons (d) or (e)
of this section; and

(li)) certain fuel-related
costs incurred by afflllates of the utllity,
in accordance with subsections (d)(2) or
(e)(1) of this section.

(B) Known or reasonably
predictable fuel costs do not include:

(i) the cost of capacity
purchased from another utility or a
qualifying facility;

(i) fuel handling costs;

(iii) costs associated

with the disposal of fuel combustion re-
siduals;

(iv) rallcar maintenance

costs;
(v) rallcar lease costs;
(vi) rallcar taxes;
(vii) coal brokerage fees;
and

(viii) any other fuel-
related costs of the utility that do not
vary significantly in response to short-
term changes in electricity production.

(8) Material under- or over-
recovery of fuel costs-The cumulative
amount of over- or under-recovery of
fuel costs, including interest, is the lesser
of $40 million or 4.0% of the annual
known or reasonably predictable fuel
cost figure most recently adopted by the
commission, as shown by the utllity’s fuel
filings with the commission.

(9) Nongenerating utility-An
electric utility that is not a generating
utility.

(10) Qualifying faclilty-Shall
have the meaning ascribed to it in §23.66
of this title (relating to Arrangements
Between Qualifying Facllities and Elec-
tric Utilitles).

(11) Rate class-All customers
taking service under the same rate
schedule in a commission-approved tar-
iff, or a qrouo of seasonal agricultural
customers, as identifiled by the utility.

(12) Reconcilable fuel
costs-Fuel costs which consist of known
and reasonably predictable fuel costs, as
defined In paragraph (7) of this
subsection, the costs of wheeling power,
and any other costs that the commission
determines. Reconcllable fuel revenues
include revenues from off-system sales,
revenues from wheeling power, and any
other revenues which the commission
determines.
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(b) Fuel factor and over- and
under-recoverles.

(1) A fuel factor for a utility is
established in a proceeding under this
section for a 12-month perlod, or such
other period that the commission directs.
A fuel factor Is determined, for any such
period, by dividing the utllity’s known or
reasonably predictabie fuel costs, as
defined in subsection (a)(7) of this
section, for generating power that is to be
sold In transactions that are under the
Jurisdiction of the commisslon by the
number of kilowatt-hours of sales pro-
Jected for such period. A utility’s fuel
factor may be designed to account for
seasonal differences in fuel costs. A
utility’s fuel factor shall be designed to
account for system losses, and for
differences in line losses corresponding to
the voltage level of service. If, due to
unique circumstances, such a calculation
is not appropriate for a particular utllity,
a different method of caiculation may be
used.

(2 It it iIs provisionally
determined, in a proceeding to fix a
utility’s fuel factor, that the utility’s fuel
factor (applicable to the most recent
perlod for which a fuel factor has been
fixed) has resulted in an over- recovery
of fuel costs, the amount of the provi-
slonal over-recovery, plus interest, may
be refunded to consumers in the manner
prescribed In paragraph (81 of this
subsection.

(3 If it 1is provisionally
determined, In a proceeding to fix a
utllity’s fuel factor, that the utility’s fuel
factor (applicable to the most recent
perlod for which a fuel factor has been
fixed) has resulted in an under-recovery
of fuel costs, the amount of the provi-
sional under-recovery, plus Interest, may
be recovered by the utllity in the manner
prescribed In paragraph (8) of this
subsection.

(4) Ifitis determined In a rec-
onciliation proceeding that the utility’s
fuel factor has resulted in am over-
recovery of fuel costs in the period since
the utllity’s last reconciliation, the
amount of the over- recovery, plus inter-
est, may be refunded to consumers in the
manner prescribed in paragraph (8) of
this subsection.

(5) Ifitis determined in a rec-
oncillation proceeding that the utility’s
fuel factor has resulted In an under-
recovery of fuel costs in the period since
the utility’s last reconciliation, and that
the under-recovery resulted from events
that were beyond the utility’s control, the
amount of the under-recovery, plus inter-
est, may be recovered from consumers in
the manner prescribed In paragraph (8)
of this subsection.

® A provisional
determination that a utllity has over- or

under-recovered its fuel costs is not a
final decision, but is subject to final rec-
onclliation in the utility’s next reconcllia-
tion proceeding.

(7 A determination by the
commission in a reconciliation
proceeding that a utility has under- or
over-recovered its fuel costs is a final
decision, subject to any party’s right to
Judicial review.

(8) Any refund of an over-
recovery or recovery by the utliity of a
previous  under-recovery, including
assoclated interest, shall be allocated as
follows.

(A) Interclass allocations
shall be made on a month- by-month
basis and shall be based on the historical
kilowatt-hour usage of each rate class for
each month for the period in which the
cumulative over- or under-recovery
occurred, adjusted for llne losses by us-
Ing the same commission-approved loss
factors that were used during the period
In which the cumulative over- or under-
recovery occurred.

(B) Intraclass allocations
shall depend on the voltage level at which
the customer receives service from the
utllity. Over- or under- recoveries for
retail customers who receive service at
transmisslon voltage levels, all wholesale
customers, and any urouos of seasonal
agricuitural customers ldentified by the
utility shall be allocated on the basis of
their individual historical usage recorded
during each month of the period in which
the cumulative over- or under-recovery
occurred, adjusted for line losses if
necessary. Allocations for all other cus-
tomers shall be based on the projected
kilowatt-hour usage of the customers
within their rate class for the period
during which the over-recovery will be
refunded or the under- recovery will be
recouped.

(C) All refunds of over-
recoveries or recoverlies of previous
under-recoveries shall be made through a
one-time bill adjustment unless it can be
shown that this method would provide an
Incentive for customers to benefit from
abnormal usage of electricity. However,
refunds may be made by check to
municlpally-owned utility systems if so
requested by the munlcipally-owned
utility system. Retail customers who
receive service at transmission voltage
levels, all wholesale customers, and any
groups of seasonal agricultural customers
as identified by the utility shall be given a
lump sum bill adjustment. All other cus-
tomers shall be given a bill adjustment
based on a factor that will be applied to
their kilowatt-hour usage over a one-
month period. This factor will be

determined by dividing the amount of the
refund or recovery allocated to each rate
class by the forecasted kilowatt-hour us-
age for the class during the month In
which the bill adjustment will be made.
Any difference in the actual refund or
recovery arising from a difference be-
tween projected and actual sales in the
month of the refund or recovery shall be
carried forward as an under- or over-
recovery for the rate classes involved.

(D) Notwithstanding
subparagraph (C) of this paragraph, the
commission may order over- or under-
recoveries to be refunded or recovered
over a period of more than one month, if
good cause is shown for dolng so.

9 If the amount determined
under paragraphs (2)-(5) of this
subsection would not result in an appre-
ciable refund to, or recovery from, a rate
class, the commission may direct that the
balance be carrled forward, without an
immediate refund to that rate class or.
recoupment by the utllity from that rate
class. The administrative cost of making
a refund or recoupment may be
considered In determining whether an
amount is appreclable.

(10) A petidon to lower a
utlilty’s fuel factor may be approved by
the commission without an evidentiary
hearing, unless a party to the proceeding
requests a hearing.

“(11) A utllity may petition for
Interim refunds at any time. Such refund
petilons may be approved by the
commission without a hearing. Any re-
fund shall be allocated In accordance
with paragraph (8) of this subsection.

(12) . A utllity shall petition for
an interim refund at such time that the
utility has materlally over-recovered its
non-base-rate fuel costs. Such refund pe-
titlons may be approved by the
commission without a hearing. Any re-
fund shall be allocated In accordance
with paragraph (8) of this subsection.

(13) A fuel proceeding to
lower a utllity’s fixed fuel factor shall be
conducted when either:

(A) the utllity has materl-
ally over-recovered and is projected to
continue to materially over-recover its
known or reasonably predictable fuel
costs. In such instance, the utility shall
file a petitlon with the commission to
lower its fuel factor. The petition shall
clearly state all of the reasons for lower-
Ing the utility’s existing fuel factor, and
provide support for the new interim fuel
factor. The commission may establish
standards for the information and format
that shall be contalned In such petitions;
or

15 TexReg 1760

March 30, 1990

Texas Register o



(B) upon information and
belief, the commission’s general counsel,
or any affected person, ayers that the
utility has materially over-recovered and
it is projected that the utility will
continue to materially over-recover its
known or reasonably predictable fuel
costs, and files a petition with the
commission to lower the utility’s fuel fac-
tor.

(14) Interest shall be caicu-
lated on the monthly ending over- or
under-recovery balance, at the applicable
rate. The ending over- or under-recovery
balance shall Include accrued interest.
The applicable rate for each month shall
be the average monthly rate on dealer-
placed, three-month commercial pager,
as reported in "Moody’s Bond Survey".
In the event Moody’s discontinues
publication of this rate, a similar rate
“published In another authoritative source
may be used. The applicable rate shall be
divided by 12 for purposes of performing
the monthly interest calculation. Interest
shall be paid on this balance through the
"end of the month that precedes the
month in which the over-recovery is re-
funded or the under- recovery is re-
couped by the utility.

(¢) Filing.

(1) The commission will
conduct fuel proceedings to establish fuel
factors for generating utilitles at reguiar
intervals, and such fuel factors shall be
effective for 12 months. In each such
proceeding, the commission will provl-
slonally determine whether the utility has
over- or under-recovered its fuel costs for
the most-recent period for which
information is avallable.

(2) An application to establish
or revise a fuel factor must be filed by
the utility not later than 120 days before
the beginning of the period in which the
fuel factor will apply.

(3) The commission will
conduct a fuel proceeding to reconcile a
generating utility’s known or reasonably
predictable fuel costs during a utliity’s
general rate case.

(4)" Any affected party, or the
commission’s general counsel, may file a
petition for a reconciliation proceeding,
except that such a petition may be flled
only if it has been over one year since
that utllity’s prior final reconcillation.
The general counsel of the commission
shall file an application to reconcile a
utility’s fuel costs if more than three
years have elapsed since the utility’s most
recent reconciliation.

(5) In a proceeding to
establish or revise a fuel factor. the utility
must file with its initial application, testi-
mony In support of its petition and the
information required in the fuel factor
fillng guidelines prescribed by the

commission.

(6) In a proceeding to recon-
clle its known or reasonably predictable
fuel costs, the utility must flle with its
initial application, testimony in support
of its petition and the Information
required In the fuel reconciliation filing
guidelines prescribed by the commission.

() In any fuel proceeding
under this section, the utility shall file
such other Iinformation as the
commission may direct.

(d) Establishing or revising fuel
factors.

(1) In determining a utility’s
known or reasonably predictable fuel
costs In any proceeding under this
section, the commission shall consider all
conditions or events that may affect a
utility’s fuel-related cost of supplying
electricity to consumers during the
period that the fuel factor will be in ef-
fect. The standard for determining a
utility’s known or reasonably predictable
fuel costs shall be that the utility has
planned and operated its facllities and
fuel-procurement programs prudently,
with the objectlve of providing reliable
power at the lowest reasonable total cost.
In a fuel factor proceeding, the utility
shall have the burden of proving that It
meets this standard.

(2) In determining the fuel
cost associated with the owner generated
by a generating plant that Is in commer-
clal operation but fs not recognized by
the commission as plant-in-service for
ratemaking purposes, the utility may
request the cost of fuel not be included in
the fuel factor. Inlead, the cost of gener-
ating the power that the generating plant
is projected to provide may be based on
the cost of the same amount of power,
generaled by the most economical
alternative. Unless the commission
authorizes the utility to use displacement
fuel costs in place of the actual fuel costs
of the new generating plant in the fuel
factor calculation, the known and
reasonable predictable fuel costs shall be
based on projections of the actual fuel
costs. When the generating plant fis
recognized as plant-in-service for
ratemaking purposes, the revenue
requirements associated with the gener-
ating plant shall be adjusted in the
following manner, unless otherwise or-
dered by the commission.

(A) For plants subject to
deferred accounting order, the deferred
expenses shall be reduced by the cost of
generating the power that the generating
plant is projected to provide or has
provided, as If it were produced by the
most economical alternative, less the pro-
Jected or actual cost of the fuel.

(B) For plants not subject
to deferred accounting order, the capital
cost of the plant shall be reduced by the
cost of generating the power that the
generating plant is projected to provide
or has provided, as If it were produced
by the most economical aiternative, less
the projected or actual cost of the fuel.

(3) In determining a utllity’s
known or reasonably predictable fuel
costs in any proceeding under this
section, the utllity has the burden of
showing that:

(A) it is capable of generat-
ing electricity efficiently;

(B) ithas effective cost con-
trols in place;

(C) for all fuel and fuel-
related contracts with nonaffillated enti-
tles, it has obtained the lowest reasonable
costs for its consumers; and

(D) for all fuel and fuel-
related acquisitions from afflliated enti-
ties, all expenses charged by affiliates are
reasonable and-necessary, and the prices
charged to the utility are projected to be
no higher than prices charged by the
supplying affiliate to its other afflliates or
divisions or to unaffillated persons for
the same item or class of item. If the
supplying affiliate does not sell the item
to other entities, the commission may
evaluate the reasonableness of the price
on such other basls as it deems
appropriate.

(i) The projected price
of fuel acquired from an affiliate shall
not be considered reasonable If it exceeds
the affiliate’s cost of scquiring the fuel,
and the price to the utility may not
include profit or a return on equity. The
commission may, in its discretion, include
the affiliate’s equity and return on equity
in determining the rate base and return
of the utility in a general rate case.

(i) The commission may
investigate the operations of any affillate
of a utllity that provides fuel or fuel-
related services to the utllity. The
commission’s use of information gath-
ered in such an investigation is not lim-
ited to fuel proceedings.

(e) Reconclliation of known or
reasonably predictable fuel costs.

(1) In reconciling a utllity’s
known or reasonably predictable fuel
costs in any proceeding under this
sectlon, the utility has the burden of
showing that:

(A) it has generated elec-
tricity efficiently;
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(B) 1t has maintained effec-
tive cost controls;

(C) for all fuel and fuel-
related contracts with nonafflllated enti-
ties, it has obtained the lowest reasonable
costs for its consumers; and

(D) for all fuel and fuel-
related acquisitions from affiliated enti-
ties, all expenses incurred by affillates
have been reasonable and necessary, and
the prices charged to the utility are no
higher than prices charged by the sup-
plying affiliate to Its other affiliates or
divisions or to unaffiliated persons for
the same item or class of item. If the
supplying affiliate does not sell the Item
to other entitles, the commission may
evaluate the reasonableness of the price
on such other basis as It deems
appropriate.

(i) The price of fuel ac-
quired from an affiliate shall not be
considered reasonable if It exceeds the
affiliate’s cost of acquiring the fuel, and
the price to the utility may not include
profit or a return on equity.

(iij) The commission may
investigate the operations of any affiliate
of a utility that provides fuel or fuel-
related services to the utility. The
commission’s use of information gath-
ered in such an investigation is not lim-
ited to fuel proceedings.

(2) To the extent that the.

utility does not meet its burden of proof
set forth in paragraph (1) of this
subsection, the commission shall disallow
the portlon of fuel costs that it finds to be
unreasonable.

(3) A reconclliation of fuel
costs shall cover the period from the
utility’s last reconciliation to the most
recent month for which records are
available at the time of filing Its reconclii-
ation case.

(4) In a fuel reconciliation
proceeding a utllity’s reconcllable fuel
costs shall be determined in accordance
with subsections (a)-(e) of this section,
except to the extent that a prior decision
of the commission specifically Included in
a utility’s fuel factor costs that are
nonreconcilable under subsection (a)(7)
of this section.

() Expedited proceedings.

(1) The commission may after
a hearing grant Interim relief for fuel
cost increases that are the result of un-
usual and emergency circumstances or
conditions.

(2) If a party requests an ex-
pedited proceeding to determine a fuel
factor the hearing examiner shall as a
preliminary matter, determine whether
there is good cause for expediting the

proceeding in accordance with para-
graph (1) of thls subsection. If the
hearing examiner concludes that there is
good cause for expediting the proceeding
the examiner shall adopt a procedural
schedule and conduct the proceeding so
as to permit the commission to issue a
final order in the case within 90 days.
This time limit shall begin to run when
the examiner determines that there is
good cause for an expedited proceeding
and in a case filed by the utility that the
utility has met all of the filing
requirements for a proceeding to
determine a fuel factor. In an expedited
proceeding a utllity may not propose
performance standards (net capacity fac-
tor or net heat rates) for generating units
that are poorer than the performance
standards that were used In fixing the
existing fuel factor.

(3) In an expedited proceeding
the order fixing a utility’s fuel factor
shall be effective for such period as the
commission may determlne.

(g) Purchased-power cost recovery
factor (PCRF).

(1) A nongenerating utllity or
a generating cooperative may adjust its
customers, bills to reflect variations in
the cost of purchased power by means of
purchased- power cost-recovery factor in
accordance with paragraphs (2) -(8) of
this subsection if a PCRF clause is
inciuded in its tariff.

(2) A purchased-power cost-
recovery factor or PCRF is a bllling fac-
tor that permits the utility to charge or
credit its customers for the cost of capac-
Ity and energy purchased by the utility to
the extent that such costs differ from the
cost of purchased power used to fix the
base rates of the utility.

(3) The costs of the following
purchases may be Included in a PCRF:

(A) purchases of electricity
at wholesale pursuant to contracts or
rate schedules approved, promulgated or
accepted by a federal or state authority;

(B) purchases of economy
energy at rates that are lower than the
purchasing utility’s profected marginal
cost of obtailning power from other
sources, provided that the purchase is
made pursuant to a contract approved by
a federal regulatory authorlty or the
commission, and is consistent with para-
graph (8) of this subsection; and

(C) purchases of electricity
from qualifying facilities at a price equal
to or less than the avolded cost.

(4) The costs of purchased
power Include all amounts chargeable for
electricity under the wholesale tariffs or

approved contract pursuant to which the
electricity is purchased and amounts pald
to quallfying facilities for the purchase of
capacity and energy.

(5) A PCRF clause may
include a description of the method by
which any refund or surcharge from the
utility’s wholesale supplier will be passed
on to Its customers. The terms and
conditions of a PCRF clause are subject
to approval by the commission.

(6) Any difference between the
utility’s actual purchased power costs
and its PCRF revenues shall be credited
or charged to the utility’s ratesavers in
the second succeeding bllling month
unless otherwise directed by the
commission.

(7) If the utllity purchases
power from an unregulated entity such
as a municipally-owned utility or an
agency of the State of Texas or the
United States government the utility may
submit the purchased power contract to
the commission for approval of the terms
conditions and price. If the commission
approves the terms of the purchase the
costs of such power may be included in
the utllity’s PCRF.

(8) A utillty may include the
cost of economy energy in a PCRF only if
it is able to demonstrate that the
purchase of economy energy is a lower
cost alternative than Its other options.

(9) A generating utility may
adjust Its customers’ bills to reflect varia-
tions In the cost of capaclty power in
accordance with this section for power
purchased from a qualifying facility at a
price equal to or less than the utility’s
avolded costs. Capaclty costs recovered
by a generating utlilty through a PCRF
shalli be allocated in the same manner
that the embedded cost of the utllity’s
generation facilities were allocated in the
utility’s most recent rate case. The PCRF
shall be adjusted in the manner
prescribed in paragraph (6) of this
subsection.

(h) Reporting requirements.

(1) The commission shall
monitor the utility’s actual and projected
fuel-related costs and revenues on a
monthly basis. The utility shall malntain
and provide to the commission in a for-
mat specified by the commisslon.
monthiy reports containing all
information required to monitor monthly
fuel-related costs and revenues. This
information includes but is not limited to,
generation mix, fuel consumption, fuel
costs purchased-power quantities and
costs, and off-system sales revenues.

(2) All utilities for which a
purchased-power cost- recovery factor
has been approved shall record and
report to the commission monthly
information concerning purchased-power



costs and PCRF revenues. Such reports
and records shall be filed and maintained
in such form as the commission may
direct.

() Penaltfes.

(1) A penaity shall be imposed
on any excessive PCRF collections by an
investor-owned utility. An excessive
PCREF collection is the amount by which
any PCRF revenue exceeds a utility’s ac-
tual purchased- power costs by more
than 10% for any month or by more
than 5.0% for any 12-month period.

(2) Any penalty Imposed
pursuant to this subsection shall be re-
funded to consumers Iin the manner
prescribed in subsection (b)(9) of this
section.

(3) If, at the conclusion of a
general rate case, reconciliation
proceeding, or interim fuel proceeding
the commission determines that some-
time since the utility’s last general rate
case, reconciliation proceeding or interim
fuel proceeding, a materlal over-recovery
of known or reasonably predictable fuel
costs had occurred and was concurrently
projected to continue to occur, and the
utility failed to flie a petition pursuant to
subsection (b)(13) of this section the re-
funds to be made may include a penalty
of up to 10% of the amount that should
have been refunded at that time.

() Transition provisions.

(1) Except as provided in
paragraphs (2) and (3) of this subsection
the 1990 amendments to this section are
effective immediately upon promulgation.

(2) The provisions of the 1990
amendments of this section that require
utilities to flle a proceeding to establish
or revise a fuel factor every 12 months
shall be effective for each utility when it
files a general rate case a fuel reconcilia-
tion proceeding or an applicatlon to
establish or revise a fuel factor after the
promulgation of the 1990 amendments of
this section.

(3) For a reconciliation or fuel
factor proceeding, or a general rate case
that is pending on the date the 1990
amendments are effective the pending
case shall be adjudicated under the rule
in effect when the case was filed.

(4) Notwithstanding any other
provisions of this section the commission
may establish a schedule for individual
utilities for the filing of proceedings to
establish or revise a fuel factor and for
the filing of an inltial proceeding to
establish or revise a fuei factor under the
1990 amendments of this section.

[(b) Electric.

[(1) Rates shall not be unreason-
ably preferential, prejudicial, or discrimina-
tory, but shall be sufficient, equitable, and

consistent in application to each class of
customers, taking into consideration the
need to conserve energy and resources.

[(2) The provisions of this para-
graph apply to all generating electric utili-
ties.

[(A) The commission shall
monitor the utility’s actual and projected
fuel-related costs and -revenues on a
monthly basis. The utility shall maintain
and provide to the commission in a format
specified by the commission, monthly
reports containing all information required
to monitor monthly fuel-related costs and
revenues. This information includes, but is
not limited to, generation mix, fuel
consumption, fuel costs, purchased power
quantities and costs and off-system sales
revenues.

[(B) Known or reasonably

predictable fuel costs shall be determined at

the time of the utility’s general rate case,
fuel reconciliation proceeding, or interim
fuel proceeding under subparagraphs (D)
and (E) of this paragraph.

[@) In determining known or
reasonably - predictable fuel costs, the
commission shall consider all conditions or
events which will impact the utility’s fuel-
related cost of supplying electricity to its
ratepayers during the period that the rates
will be in effect. These conditions or events
include generation mix and efficiency, the
cost of fuel used to produce the utility’s
generation, purchased power costs, whee-
ling costs, hydro generation and other costs
or revenues associated with generated or
purchased power as sapproved by the
commission.

[(ii) Purchased power ca-
pacity costs, fuel handling costs, costs
associated with the disposal of fuel
combustion residuals, railcar maintenance
costs, railcar taxes, and coal brokerage fees
-will not be included as known or reasonably
predictable fuel costs to be recovered
through the fixed fuel factor as defined in
subparagraph (C) of this paragraph, unless

the utility demonstrates that such treatment -

is justified by special circumstances.

[(C) The wtility shall recover
its known and reasonably predictable fuel
costs through a fixed fuel factor. The
utility’s fixed fuel factor shall be
established during a general rate case, fuel
reconciliation proceeding or interim fuel
proceeding as designated in subparagraphs
(D) and (E) of this paragraph, and shall be
determined by dividing the utility’s known
or reasonably predictable fuel cost, as
defined in subparagraph (B) of this para-
graph, by the corresponding kilowatt-hour
sales during the period in which the factor
will be in effect. If, due to unique
circumstances, such a calculation is not
appropriate for a particular utility, a

different method of calculation may be
used. When approved by the commission,
the utlity’s fixed fuel factor:

{i) may be designed to
account for seasonal differentiation of fuel
costs; and

[(ii) shall be designed to
account for system losses and for
differences in line losses corresponding to
the voltage level of service.

[{(D) Unless requested by a
party to the proceeding, petitions to lower a
utility’s fuel factor may be approved by the
commission without un evidentiary hearing.
A lower interim fuel factor may be
established and placed in effect in the first
full billing cycle beginning no earlier than
five days after the tariff is approved. An
iniial prehearing conference shall be
conducted in all such proceedings no later
than the 21st day following the filing of the
petition and any person who fails to attend
such prehearing conference may be dis-
missed as a party or refused party status.

[@) An interim  fuel
proceeding, to lower a utility’s fixed fuel
factor shall be conducted when either:

[d) the utility has ma-
terially over-recovered and projects to ma-
terially over-recover its known or
reasonably predictable fuel costs. In such
instance, the utility shall file a petition with
the commission to lower its existing fuel
factor and establish a new interim fuel fac-
tor. The petition shall clearly state all of the
reasons for lowering the utility’s existing’
fuel factor, and provide support for the new
interim fuel factor. The commission may
establish standards for the information and
format that shall be contained in such peti-
tions; or

[dD) upon information
and belief, the commission’s general coun-
sel, or any affected person, avers that the
utility has materially over-recovered and
projects that the utility will materially over-
recover its known or reasonably predictable
fuel costs, and files a petition with the
commission to lower the utility’s existing
fuel factor and establish a new interim fuel
factor.

[(i) For the purposes of
determining whether a utility has materially
over-recovered or projects that the utility
will materially over-recover its known or
reasonably predictable fuel costs, fuel costs
associated with a nuclear generation plant
subject to a deferred accounting order of the
commission, or which is not recognized as
plant-in-service in rates by the commission,
are not considered known or reasonably
predictable fuel costs, and the recovery of
fuel costs incutred in connection with such
generation plant shall not be included in the
utility’s fuel factors, but shall be treated
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separately as the commission may order.

[(iii) Materially or
material, as used in this paragraph, shall
mean that the cumulative amount of over-
or under-recovery, including interest, is the
lesser of $40 million or 4.0% of the annual
known or reasonably predictable fuel cost
figure most recently adopted by the
commission, as shown by the utility’s fuel
filings with the commission.

[(E) If fuel curtailments,
equipment failure, strikes, embargoes,
sanctions, or other reasonably unforeseeable
circumstances have resulted in a material
under-recovery of known or reasonably pre-
dictable fuel costs, the utility may file a
petition with the commission requesting an
emergency interim fuel factor. Such
emergency requests shall state the nature of
the emergency, the magnitude of change in
fuel costs resulting from the emergency
circumstances, and other information
required to support the emergency interim
fuel factor. The commission shall issue an
interim order within 30 days after such peti-
tion is filed to establish an interim
emergency fuel factor. If within 120 days
after implementation, the emergency in-
terim factor is found by the commission to
have been excessive, the utility shall refund
all excessive collections with interest at the
utility’s composite cost of capital as
established in the utility’s most recent rate
proceeding before the commission. Such in-
terest shall be calculated on the cumulative
monthly over-recovery balance. If, after full
investigation, the commission determines
that no emergency condition existed, a
penalty of up to 10% of such over-
collections may also be imposed on
investor-owned utilities.

{(F) Al refunds shall be
made by the utility pursuant to the methods
outlined in subparagraph (G) of this para-
graph.

[(]) A utility may petition
for interim refunds at any time. Such refund
petitions may be approved by the
commission without a hearing.

[(i) Any petition filed
under subparagraph (D)(i)(II) of this para-
graph may include a petition for interim
refunds. Such refund petitions may be
approved by the commission ' without a
hearing, upon agreement of the parties.

[(iii) If, at the conclusion
of a general rate case, reconciliation
proceeding, or interim fuel proceeding, the
commission determines that, sometime
since the utility’s last general rate case,
reconciliation proceeding, or interim fuel
proceeding, a material over-recovery of
known or reasonably predictable fuel costs
had occurred and was concurrently pro-
jected to continue to occur, and the utility
failed to file a petition pursuant to
subparagraph (F) (i) of this paragraph, the

s

refunds to be made may include a penalty
of up to 10% of the amount that should
have been refunded at that time.

[(G) All refunds shall be
made using the following methods.

[()) Interest shall be paid
by the utility at its composite cost of capi-
tal, as established by the commission,
during the period the rates were in effect.
Such interest shall be calculated on the cu-
mulative monthly over- or under-recovery
balance.

[(ii) Rate class as used in
this subparagraph shall mean all customers
taking service under the same tariffed rate
schedule, or a group of seasonal agricultural
customers as identified by the utility.

[(iii)) Interclass allocations
of refunds including associated interest
shall be developed on a month-by-month
basis and shall be based on the historical
kilowatt- hour usage of each rate cldss for
each month during the period in which the
cumulative over-recovery occurred, ad-
justed for line losses using the same
commission approved loss factors that were
used in the utility’s applicable fixed or in-
terim fuel factor.

[Gv) Intraclass alloca-
tions of refunds shall depend on the voltage
level at which the customer receives service
from the utility. Retail customers who
receive service at transmission voltage lev-
els, all wholesale customers, and any
groups of seasonal agricultural customers as
identified by the utility shall be given re-
funds based on their individual actual his-
torical usage recorded during each month of
the period in which the cumulative over-
recovery occurred, adjusted for line losses if
necessary. All other customers shall be
given refunds based on the historical
kilowatt-hour usage of their rate class.

[(v) All refnds shall be
made through a one-time bill credit unless it
can be shown that this method would
provide an incentive for customers to
benefit from excessive usage of electricity.
However, refunds may be made by check to
municipally-owned utility systems if so
requested. Retail customers who receive
service at transmission voliage levels, all
wholesale customers, and any groups of
seasonal agricultural customers as identified
by the utility shall be given a lump sum
credit. All other customers shall be given a
credit based on e refund factor which will
be applied to their kilowatt-hour usage over
a one-month period. This refund factor will
be determined by dividing the amount of
refund allocated to each rate class, by fore-
casted kilowatt-howr usage for the class
during the month in which the refund will
be made.

[(H) Final reconciliation of
fuel costs shall be made at the time of the

utility’s general rate case or reconciliation
proceeding, and shall cover all months
following the utility’s last final reconcilia-
tion through the most current month for
which records are available. Any affected
person, or the commission’s general coun-
sel, may file a petition for a reconciliation
proceeding, provided such petition may
only be filed if it has either been over one
year since that utility’s last final reconcilia-
ton or the utility has materially under-
recovered its known or reasonably predict-
able fuel costs. In reconciliation of fuel
costs the utility shall have the burden of
proving that:

[(i) it has generated elec-
tricity efficiently;

[(i1) it has maintained ef-
fective cost controls;

[(ili) for all nonaffiliated
fuel and fuel-related contracts, its contract
negotiations have produced the lowest
reasonable cost of fuel to ratepayers. To the
extent that the utility does not meet its
burden of proof, the commission shall disal-
low the portion of fuel costs that it finds to
be unreasonable;

[(iv) for all fuels acquired
from or provided by affiliates of the utility,
all fuel- related affiliate expenses are
reasonable and necessary, and that the
prices charged to-the utility are no higher
than prices charged by the supplying affili-
ate to its other affiliates or divisions or to
unaffiliated persons or corporations for the
same item or class of items.

[d@) The affiliate fuel
price shall be at cost; no return on equity or
equity profit may be included in the affiliate
fuel price. The commission may consider
the inclusion of affiliate equity return in
rate of retumm and rate base during the
utility’s general rate case; however, affiliate
equity return or profit shall not be
considered part of fuel cost.

[ Operational
investigations of all affiliate fuel suppliers
and fuel supply services shall be performed
at the discretion of the commission. The
commission may use the results of such
investigations during succeeding general
rate cases, fuel cost reconciliation
proceedings, emergency request
proceedings, and elsewhere as it deems
appropriate.

[dI) The  affiliated
companies shall establish, maintain, and
provide for commission audit, all books and
records related to the cost of fuel. These
records shall explicitly identify all salaries,
contract expenses, or other expenses paid or
received among any affiliated companies,
their employees, or contract employees.
Under-recovery reconciliation shall be
granted only for that portion of fuel costs
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increased by conditions or events beyond
the control of the utility.

[AV) Upon final rec-
onciliation, in determining the final over- or
under-recovery amount, interest shall be
paid by the utility or to the utility in recon-
ciliation of any over- or under-recovery of
fuel costs at the utility’s composite cost of
capital as established by the commission in
connection with the utility’s base rates in
effect during the periods the over- or under-
recovery occurred. Such interest shall be
calculated on the cumulative monthly over-
or under-recovery balance. Upon final rec-
onciliation, if refunds are owed to the
utility’s ratepayers, they shall be made in
accordance with the provisions of
subparagraph (G)(ii)-(v) of this paragraph.

[(3) The provisions of this para-
graph apply to all investor-owned electric
distribution utilities, river authorities, and
cooperative-owned electric utilities.

[(A) An electric utility which
purchases electricity at wholesale pursuant
to rate schedules approved, promulgated, or
accepted by a federal or state authority, or
from qualifying facilities may be allowed to
include within its tariff a purchased power
cost recovery factor ' (PCRF) clause which
authorizes the utility to charge or credit its
customer for the cost of power and energy
purchased to the extent that such costs
varies from the purchased power cost uti-
lized to fix the base rates of the utility.
Purchased electricity cost includes all
amounts chargeable for electricity under the
wholesale tariffs pursuant to which the elec-
tricity is purchased and amounts paid to
qualifying facilities for the purchase of ca-
pacity and/or energy. The terms and
conditions of such PCRF clause, which may
include the method in which any refund or
surcharge from the utility’s wholesale sup-
plier will be passed on to its customers,
shall be approved by an order of the
commission.

[(B) Any difference between
the actual costs to be recovered through the
PCRF and the actual PCRF revenues
tecovered shall be credited or charged to
the utility’s ratepayers in the second suc-
ceeding billing month unless otherwise
approved by the commission.

[(C) 1If the utility purchases
power from an unregulated entity, such as a
political subdivision of the State of Texas,
the utility shall submit the purchased power
contract to the commission for approval of
the terms, conditions, and price. If the
commission issues an order approving the
purchase, a PCRF may be applied to such
purchases.

[(D) If PCRF revenue collec-
tions exceed PCRF costs by 10% in any

given month and the total PCRF revenues
have exceeded total PCRF costs by 5.0% or
more for the most recent 12-month period:

[() investor-owned elec-
tric distribution utilities shall be subject to a
10% penalty on excess collection;

[(ii)) cooperative-owned
electric utilities shall report to the
commission the justification for excess col-
lection.

[(B) The utility shall
maintain and provide to the commission,
monthly reports containing all information
required to' monitor the costs recovered
through the PCRF clause. This information
includes, but is not limited to, the total
estimated PCRF cost for the month, the
actual PCRF cost on a cumulative basis,
total revenues resulting from the PCRF, and
the calculation of the PCRF.

[(4) The provisions of this para-
graph apply to all investor-owned generat-
ing’ electric utilities and river authorities.

[(A) An electric utility which

purchases electricity from qualifying

facilities may be allowed to include within
its tariff a PCRF clause which authorizes
the utility to charge or credit its customers
for the costs of capacity purchased from
cogenerators and small power producers.
These costs shall be included in the PCRF
only to the extent that such costs vary from
the costs utilized to fix the base rates of the
utility and to the extent that they comply
with §23.66(h) of this title (relating to
Armrangements between Qualifying Facilities
and Electric Utilities). The terms and
conditions of such PCRF shall be approved
by an order of the commission.

[(B) Purchased power costs
that are recovered through the PCRF shall
be excluded in calculating the utility’s fixed
fuel factor as defined in paragraph (2)(C) of
this subsection.

[(C) Costs recovered through
a PCREF shall be allocated to the various
rate classes in the same manner as the em-
bedded costs of the utility’s generation
facilities allocated in the utility’s last rate
case, unless otherwise ordered by the
commission. Once allocated, these costs
shall be collected from ratepayers through a
demand or energy charge.

[(D) Any difference between
the actual costs to be recovered through the
PCRF and the PCRF revenues recovered
shall be credited or charged to the custom-
ers in the second succeeding billing month.

[(E) If PCRF revenue collec-
tions exceed PCRF costs by 10% in any
given month and the total PCRF revenues

have exceeded total PCRF costs by 5.0% or

“more for the most recent 12-month period,

the electric utility shall be subject to a 10%
penalty on excess collections.

[(F) The utility shall
maintain and provide to the commission,
monthly reports containing all information
required to monitor costs recovered through
the PCRF. This information includes, but is
not limited to, total estimated PCRF cost for
the month, the actual PCRF cost, total reve-
nue resulting from the PCRF, and the calcu-
lation of the PCRF clause.]

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on March 21, 1990.

TRD-8003120 Mary Ross McDonald
Secretary of the

Commission

Public Utility Commission
of Texas

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
4580100

] ] ]
Customer Service and
Protection

e 16 TAC §2341
The Public Utlity Commission of Texas

proposes an amendment to §23.41,
conceming customer complaints. The
proposed amendment defines "complaint,”

identifies the division of the commission to
which complaints shall be referred, and
clarifies a utility’s record-keeping
requirements with respect to customer
complaints.

Susan M. Hafeli, assistant general counsel,
has determined that for the first five-year
period the proposed section is in effect, there
will be no fiscal implications for the state or
for local govermments as a result of enforcing
or administering this section.

Ms. Hafeli also has determined that for each
year of the first five years the section is in
effoct the public benefit anticipated as a resuit
of enforcing the section will be an improve-
ment in the ability of the commission to
monitor the level and nature of customer
complaints directed to each utility, as well as
to track each utility's handling and disposition
of those complaints. The economic cost to
utilities required to comply with the proposed
soction is expected 0 be minimal. It is
anticipated that public comments will provide
estimates of the costs, if any, of maintaining a
complaint file as required by the proposed
section. .

Comments on the proposed amendment may
be submitted to Mary Ross McDonald,
Secretary, Public Utility Commission of
Texas, 7800 Shoal Creek Boulevard, Suite
400N, Austin, Texas 78757, within 30 days
after publncauon
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The amendment is proposed under Texas
Civil Statute, Article 1446c, §16, which
provide the Public Utility Commission of
Texas with the authority to make and to
enforce rules reasonably required in the exer-
cise of its powers and jurisdiction.

§2341. Customer Relations.
(a8) (No change.)
(b) Customer complaints.

(1) For the purposes of this
subsection, a complaint is defined as any
oral or written contact from a customer
received by a utility relating to any dis-
satisfaction with any service provided by
the utility that is not resolved to the cus-
tomer’s satisfaction at the time of the
customer’s initlal contact. When several
items are reported by one customer at
the same time, each item constitutes a
separate complaint unless the group of
items so reported is clearly related to a
common cause.

(2)[(1)] Upon complaint to the
utility by a customer either at its office, by
letter, or by telephone, the utility shall
promptly make a suitable investigation and
advise the complainant of the results there-
of.

3)(2)] In the event the com-
plainant is dissatisfied with the utility’s
report, the utility must advise the complain-
ant of the Public Utlity Commission of
Texas complaint process, giving the cus-
tomer the address and telephone number of
the  Public Information  Divislon
[Consumer Affairs Division] of the
commission. If applicable, the utility shall
also give the customer the commission's
TTY number for the deaf and hearing im-
paired.

(@®[(3)] The utility shall make
suitable investigation of all complaints for-
warded from the commission on behalf of a
customer. The 'utility shall advise the
commission of the results of the
investigation in writing. Initial response to
the commission must be made within 30
days after the complaint is forwarded by the
commission. The commission encourages
all customer complaints to be made in writ-
ing to assist the commission in maintaining
records on the quality of service of each
utility.

(5)[4)] The utility shall keep in
its main business office a separate record
of all complaints [which] made to it by its
customers, Including both  those
complaints made directly to it and re-
solved to the customer’s satisfaction after
a sultable investigatlon, as well as those
complaints made or referred to the
commission complaint process. That
record shall include, but is not limited to,
[show] the name and address of the com-
plainant, the date and nature of the
complaint, and the adjustment or disposition
thereof, and shall include all complaints

for a period of two years subsequent to the
final settlement of each [for the] complaint.
Complaints with reference to rates or
charges which require no further action by
the utility need not be recorded.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issyed in Austin, Texas on March 23, 1990.

TRD-9003118 Mary Ross McDonald
Secretary
Public Utility Commission
of Texas

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
458-0100

L4 L4 L4
TITLE 22. EXAMINING
BOARDS

Part II. State Board of
Barber Examiners

Chapter S1. Practice and
Procedure

Barber Colleges, Schools, and
Students
e 22 TAC §51.28

The State Board of Barber Examiners
proposes an amendment to §51.28,
concerning the mandatory cumiculum for a
teacher course. The section defines the cur-
riculum for a 1,000-hour course of instruction
to prepare a student for the examination for a
teacher license, in accordance with Texas
Civil Statutes, Article 8407a, §9()(3), as
amended by Acts of the 71st Legislature.

Jo King McCrorey, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Ms. McCrorey also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be that
consumers’ health and welfare will be
protected by the requirement that applicants
for a teacher license must complete a stan-
dardized  comprehensive  course  of
instruction. There will be no effect on small
businesses as a result of enforcing the
soction. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Jo King McCrorey, Executive Director,
9101 Bumet Road, Suite 103, Austin, Texas
78758.

The amendment is proposed under Texas
Civil Statutes, Article 8407a, §28(a), which
provide the State Board of Barber Examiners
with the authority to make and enforce all
rules and regulations necessary for the
performance of its duties.

§5128.  [Student]
[Requirements).

(a) Full-time student teacher. A
person enrolled in the six-month postgradu-
ate course as a student -teacher in an -
approved barber school or college shal
complete a total of 26 consecutive weeks of
training in such barber school or college.
The full-time course shall consist of not less
than:

Teacher Course

(1)} seven hours, 45 minutes per
day for a five-day week; or

(2) six hours, 30 minutes per
day for a six-day week.

(b) Part-time student teacher. A
part-time student teacher at three-fourths
time shall be required to attend school
either:

(1) six hours per day for a five-
day week for 33 weeks, plus an additional
two days; or

(2) five hours per day for a six-

day week for 33 weeks, plus an additional
two days.

(c){d) (No change.)

(¢) The curriculum to prepare a
student for the examination for the
teacher license will consist of 1,000 hours,
to include:

(1) elght hours of orientation,
consisting of:

(A) rules and regulations of
the school;

(B) Introductions to school
personnel and students; and

(C) layout of school

facllities;

(2) 125 hours of instruction in
theory, consisting of:

(A) principles of
teaching-10;

(B) personality and
professional conduct-15;

(C) development of a bar-
ber course-15;

(D) student learning princi-

ples-10;
(E) lesson planning-15;
(F) basic teaching
methods—10;

(G) teaching alds-10;
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(H) testing-10;

(I) classroom
‘management-flve;

(J) teaching adults-10;

(K) classroom
problems—five;

(L) self evaluation-10;

(3) 86.7 hours of instruction Iin
practical work, consisting of:

(A) theory class (assisting
teacher, observing, teaching)-125;

(B) grading test papers (as-
sisting teacher, observing, grading)-25;

(C) learning office

procedures and state laws-50;

(D) assisting with junlor
students-321;

(E) assisting with senior
students-346;

This agency hereby certifies that the proposal

_has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 20, 1990.

TRD-9003128 Jo King McCrorey
Executive Director
State Board of Barber
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
835-2040

¢ ¢ ¢
¢ 22 TAC §5131

The State Board of Barber Examiners
proposes an amendment to §51.31,
conceming the mandatory cumiculum for a
manicurist course. The section defines the
cumculum for a 300-hour course of
instruction to prepare a student for the exami-
nation for a manicurist license, in accordance
with Texas Civil Statutes, Article 8407a,
§15(b), as amended by Acts of the 71st
Legislature.

Jo King McCrorey, executive director, has
determined that for the first five-year period
the saction is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Ms. McCrorey also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be that

consumers’ health and -welfare will be
protected by the requirement that applicants
for a manicurist license must complete a
standardized comprehensive course of
instruction. There will be no effect on small
businesses as a result of enforcing the
saction. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Jo King McCrorey, Executive Director,
9101 Bumet Road, Suite 103, Austin, Texas
78758.

The amendment is proposed under Texas
Civil Statutes, Article 8407a, §28(a), which
provide the State Board of Barber Examiners
with the authority to make and enforce all
rules and regulations necessary for the
performance of its duties.

§51.31. Manicurist Course. The curricu-
lum to prepare a student for the examina-
tion for the manicurist license will consist
of 300 {150] hours, to include: [.] [Ten
hours of instruction shall be devoted to the
study of attaching false nails. One hundred
and forty hours of the instruction shall be
devoted to the study of:]

(1) 8 hours of orientation, con-
sisting of:

(A) rules and regulations of
the school;

(B) introductions to school
personnel and students; and

(C) layout of school
facilitles. [[(1)] cutting, trimming, polish-
ing, tinting, coloring, cleansing, or manicur-
ing the nails of any person; and]

(2) 37 hours of instruction in
theory, consisting of: [[(2)] massaging,
cleansing, treating, or beautifying the hands
of any person.}

(A) Texas barber
laws—four;

(B) professional eth-
jcs-three;

(C) hyglene and good
grooming-three;

(D) bacteriology, steriliza-
tion, and sanitation—eight;

(E) the nail and disor-

ders—four;

(F) manicuring, equipment,
and procedures—four;

(G) anatomy and physlolo-
gy-four;

(H) skin-four;
(I advanced nail
techniques—three;
(3) 255 hours of Instruction in
practical work consisting of:

(A) preparation of mani-
cure table-18;

(B) removal of polish-26;
(C) shaping nalls—44;

(D) softening cuticle-17;

(E) applying cuticle re-
mover and loosening-18;

(F) cleaning under free
edge—eight;

(G) trimming cuticle-27;

(H) bleaching under free
edge-eight;

(I) applying cuticle oll or
cream-nine;

(J) hand and arm mas-
sage-26;

(K) applying polish-34;

(L) application of artificial
and gel nalls-20.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 20, 1990.

TRD-9003130 Jo King McCrorey
Executive Director
State Board of Barber
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
835-2040

. . .
e 22 TAC §51.34

The State Board of Barber Examiners
proposes an amendment to §51.34,
conceming the course of study for a barber
technician. The section defines the curriculum
for a 300-hour course of instruction to pre-
pare a student for the examination for a bar-
ber technician license, in accordance with
Texas Civil Statutes, Article 8407a, §14(b), as
amended by Acts of the 71st Legislature.



Jo King McCrorey, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Ms. McCrorey also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be that
consumers’ health and welfare will be
protected by the requirement that applicants
for a barber technician license must complete
a standardized comprehensive course of
instruction. There will be no effect on small
businesses as a result of enforcing the
section. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Jo King McCrorey, Executive Director,
9101 Bumet Road, Suite 103, Austin, Texas
78758.

The amendment is proposed under Texas
Civil Statutes, Article 8407a, §28(a), which
provide the State Board of Barber Examiners
with the authority to make and enforce all
rules and regulations necessary for the
performance of its duties.

§5134. Barber [Barber's] Technician
Course. The curriculum to prepare a
student for the examination for the bar-
ber technician license will consist of 300
hours, to include:

(1) 8 hours of orientation, con-
sisting of:

(A) rules and regulations of
the school;

(B) Introduction to school
personnel and students; and

(C) layout of school

facilities.

(2) 37 hours of instruction in
theory, consisting of:

(A) Texas
laws—four;

barber

(B) professional eth-
fcs—three;

(C) good grooming; pre-

paring patron and making
appointments—three;
(D) hyglene, bacteriology,

sterilization, and sanitation-10;

(E) shampooing,
equipment, and procedures-four;

(F) rinsing,
procedures-two;

types and

(G) scalp and halr
treatment-two;

(H) theory of massage, and
structure of head, neck and face-two;

(I} common disorders of
the skin; faclal treatments—four;

() cosmetic d’ppllcatlons

and massage-three;

(3) 255 hours of instruction in
practical work, consisting of:

(A) preparation of work
area for shampooing-seven;

(B) draping and scalp ex-
amination~11;

(C) patron protection-five;

(D) brushing and dry-
ing-18;

(E) scalp manipula-

tions-20;

(F) application of shampoo
and shampooing—4S;

(G) application of condi-
tioner and rinsing-20;

_ (H) application of rinses
and removal-3S§;

(I) sanitation and steriliza-
tion-15;

(J) set-up for facial-eight;

(K) application and re-
moval of creams-10;

(L) facial manipula-

tions—-20;

(M) * application and re-
moval of packs—eight;

(N) makeup
application-33.

[Any person who has at least
30 working days study as a barber’s techni-
cian including the study of shampooing,
shampoos, manipulations, making
appointments, preparing patons, drying
hair, and sterilizing tools, and at least 30
hours’ study of sterilization and the barber
laws may be licensed to practice as a bar-

ber’s technician.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 20, 1990.

TRD-9003127 Jo King McCrorey
Executive Director
State Board of Barber
Examiners

Earliest possible date of adoption: Apnil 30,
1990

For further information, please call: (512)
835-2040

¢ ¢ ¢

Part V. State Board of
Dental Examiners

Chapter 107. Dental Board
Procedures

Procedures Governing Griev-
ances, Hearings, and Appeal
e 22 TAC §107.65

The Texas State Board of Dental Examiners

proposes new §107.65, concerning time limits

on board orders. The board proposes the

new section to ensure the efficient conduct of

w business and the administration of the
ard.

Crockett Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local govemment as
a result of enforcing or administering the
section.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be better
protection of the public. There will be no
effect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Crockett Camp, Executive Director, 8317
Cross Park Drive, Suite 400, Austin, Texas
78754.

The new section is proposed under Texas
Civil Statutes, Articled 4551d, which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

§107.65. Time Limits. Unless a specific
time limit is imposed by board order, a
licensee shall complete the community
service, continuing education, and other
requirements imposed by a board order in
regular increments over the period of proba-
tion imposed, and shall report compliance
in accordance with §107.65.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt. :

Issued in Austin, Texas, on March 22, 1990.

TRD-9003139 Crockett Camp

Executive Director
State Board of Dental
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
834-6021

L 4 L 4 L 4
e 22 TAC §107.66

The Texas State Board of Dental Examiners
proposes new §107.66, conceming modifica-
tion of a board order. The board is proposing
the new section to ensure the efficient
conduct of the business and the
administration of the board.

Crockett Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a resuit
of enforcing the section will be better
protection for the public. There will be no
offect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost to individuals who are required
to comply with the section as proposed.

Comments on the proposal may be submitted
to Crockett Camp, Executive Director, 8317
Cross Park Drive, Suite 400, Austin, Texas
78754,

The new section is proposed under Texas
Civil Statutes, Article 4551d, which provides
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

§107.66. Modification to Order. A person
requesting a modification of a board order
shall’ submit a written request prior to a
board meeting. These shall be submitted by
the requesting party to the board, along with
three copies of the request. The application
shall include but not be limited to:

(1) date of order, nature of
violation;

(2) specific punishment on
which modification is requested;

(3) sections on which the
applicant does not request modification;

(4) summary of reasons for
request;

(5) benefit to the public if grant-
ed;

(6) separately numbered and in-
dexed exhibits or testimonials tending to
support the request;

(7) notice to any patient or other
party involved in the original action with an
invitation to respond;

(8) acknowledgment that the
applicant understands that he or she is not
entitled to modification of the board order.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas on March 22, 1990.

TRD-9003138 Crockett Camp
Executive Director
Texas State Board of
Dental Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
834-6021

L 4 L 4 L 4
e 22 TAC §107.67

The Texas State Board of Dental Examiners
proposes new §107.67, concerning requests
for modification of board orders. The board is
proposing the new section to ensure the effi-
cient conduct of the business and the
administration of the board.

Crockett Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
saction.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be better
protection of the public. There will be no
effect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Crockett Camp, Executive Director, 8317
Cross Park Drive, Suite 400, Austin, Texas
78754.

The new section is proposed under Texas
Civil Statutes, Articled 4551d, which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necassary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

§107.67. Review of Modifica-
tion. Requests for modification of a board
order shall be reviewed by a designee of the
board who will determined whether it
should be placed on the board’s agenda.
The designee may make a recommendation
to the board concemning the requests.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 22, 1980.

TRD-8003137 Crockett Camp
Executive Director
State Board of Dental

Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
834-6021 :

L 4 L 4 L 4
e 22 TAC §107.68

The Texas State Board of Dental Examiners
proposes new §107.68, conceming appear-
ances before the board. The board is
proposing the new section to ensure the effi-
cient conduct of the business and the
administration of the board.

Crockett Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a resuit
of enforcing the section will be better
protection of the public. There will be no
effect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Crockett Camp, Executive Director, 8317
Cross Park Drive, Suite 400, Austin, Texas
78754. ’

The new section is proposed under Texas
Civil Statutes, Articled 4551d, which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

§107.68. Appearances. Nothing in these
rules shall be construed to prevent any
licensee of the agency or any other person
from appearing before the board for
consideration of any matter. Prior to an
appearance the person shall submit a
request to appear stating the substance of
the matter to be discussed. The board may
limit the time within which any party may
address the board and may limit the appear-
ance to consideration of written materials.

This agency hereby certifies that the proposat
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003135 Crockett Camp
Executive Director
State Board of Dental
Examiners

o Proposed Sections
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Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
834-6021

¢ 4 ¢
Chapter 109. Conduct
Definitions

¢ 22 TAC §109.211

The Texas State Board of Dental Examiners
proposes an amendment §109.211,
concerning unprofessional, dishonorable, and
immoral conduct. The board is proposing this
amendment to more clearly define the scope
of unprofessional conduct.

Crockett Camp, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Mr. Camp also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be better
protection of the public. There will be no
effect on small businesses as a result of
enforcing the section. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Crockett Camp, Executive Director, 8317
Cross Park Drive, Suite 400, Austin, Texas
78754.

The amendment is proposed under Texas
Civil Statutes, Articled 4551d, which provide
the Texas State Board of Dental Examiners
with the authority to adopt and enforce such
rules and regulations not inconsistent with the
laws of the state as may be necessary for the
performance of its duties and/or to ensure
compliance with the state laws relating to the
practice of dentistry to protect the public
health and safety.

§190.211. Unprofessional, Dishonorable,
and Immoral Conduct.  Unprofessional
conduct, dishonorable conduct, and im-
moral conduct are synonymous terms when
applied to the conduct of a dental licensee
and include the following.

(1)-(10) (No change.)

(11) violation of the terms of a
board order;

(12) committing any violation
during a period of probation;

(13) failing to submit a report
to the board required by statute, rule, or
board order.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003140 Crockett Camp
Executive Director
State Board of Dental

Examiners

Earliest possible date of adoption: Apni 30,
1990

For further information, please call: (512)
834-6021

L4 ¢ L4

Part XII. Board of
Vocational Nurse
Examiners

Chapter 231. Administration

General Practice and Procedure
¢ 22 TAC §231.41

The Board of Vocational Nurse Examiners
proposes an amendment to §231.41,
concerning fees. Paragraphs (1), (2), and
(11) are being simultaneously adopted on an
emergency basis in order to be effective by
May 1, 1990, to comply with the increase
imposed by the National Council Licensure
Examination (NCLEX) fee which is effective
immediately following the April licensure ex-
amination. Furthermore, in accordance with
the Approprations Act, the fee the board
charges for the examination must be in-
creased by an amount equal to NCLEX. The
penalty fees are increased to comply with the
Vocational Nurse Act, §8 (c).

The Texas Peer Assistance Program for Im-
paired Nurses (TPAPIN) surcharge is
established by House Bill 900, which allows
the board the authority to implement a sur-
charge for establishing a peer assistance
program to which impaired nurses may be
referred in lieu of the board taking disciplinary
against their licanse.

The proposed increase in renewal fees and
the reactivation fee is necessary to cover
costs necessary to complete these process-
es. Rising computer costs and other
associated expenses make the increase a
necessity.

Marjorie A. Bronk, executive director, has
determined that for the first five-year period
the proposed section is in effect there will be
no fiscal implications for state or local
government as a result of enforcing or
administering the section.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect there will be no public benefit
anticipated as a result of enforcing the
section. However, the TPAPIN surcharge will
benefit those impaired nurses who take ad-
vantage of the Rehabilitation Program offered
by TPAPIN and aliow them the opportunity to
retum to safe nursing practice without
disciplinary action.

The additional costs to persons who are
required to comply with the section as
proposed are: in paragraph (1) $10 per exam-
ination; in paragraph (2) $10 per examination;
in paragraph (3) $3.00 per two-year renewal
period; in paragraph (4) $10 for reactivating
from inactive status; in paragraph (10)
penalty fees dependent upon length of time
from the expiration date of a license until date
renewed; and in paragraph (11) $4.00 per
two-year renewal period.

Comments on the proposal may be submitted
to Marjorie A. Bronk, Executive Director,
Board of Vocational Nurse Examiners, 9101

Burnet Road, Suite 105, Austin, Texas
78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528¢, §5(g), which
provide the Board of Vocational Nurse
Examiners with the authority to make such
rules and regulations as may be necessary to
govern its procedures and to camry in effect
the purposes of the law.

§23141. Fees. The board shall establish
reasonable and necessary fees for the
administration of the Act in the following
amounts:

(1) examination and application
fee: $80 [$70] (Effective May 1, 1990);

(2) reexamination fee: $80 [$70]
(effective May 1, 1990) ;

(3) renewal fee:  $10/year
[$8.50] (effective September 1, 1990);

(4)-(8) (No change.)

(9) reactivating from inactive
status fee: $30 [$20] plus renewal fee (ef-
fective September 1, 1990);

(10) penalty fees: $40 [$35]
before 90 days; $80 [$70] after 90 days
(effective May 1, 1990); and

(11) the Texas Peer Assistance
Program for Impaired Nurses (TPAPIN)
Surcharge: $4.00 (effective July 1, 1990).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003066 Marjorie A. Bronk, R.N.,
M.S.H.P.
Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
835-2071

* * *
Disciplinary Action
e 22 TAC §231.103

The Board of Vocational Nurse Examiners
proposes an amendment to §231.103,
concerning peer assistance programs. The
amendment is being made to include
assistance for mental health impairment that
is not associated with chemical abuse and to
parallel House Bill 900.

Marjorie A. Bronk, executive director, has
determined that for the first five-year period
the proposed section is in effect there will be
no fiscal implications for state or lacal
government as a result. of enforcing or
administering the section.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section is that it will allow
individuals with mental health impairment to
participate in the Peer Assistance Program

15 TexReg 1770

March 30, 1990

Texas Register o



[}

approved by the board. There will no effect
on small businesses. There is no additional
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, Executive Director,
Board of Vocational Nurse Examiners, 9101
Bumet Road, Suite 105, Austin, Texas
78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528c, §5(g), which
provide the Board of Vocational Nurse
Examiners with the authority to make such
rules and regulations as may be necessary to
carry in effect the purposes of the law.

§231.103. Peer Assistance Programs. A
peer assistance program for licensed voca-
tional nurses will identify, assist, and
monitor colleagues with job-impairing alco-
hol or drug problems, and/or mental health

impairment [associated with chemical
abuse].
(1) Additional criteria.
(A) The program will

provide statewide peer advocacy services
available to all licensed vocational nurses
impaired by alcohol or drug abuse and/or
mental illness [only to the extent that it
manifests itself in conjunction with
chemical impairment].

(B)-(L) (No change.)
(2) (No change.)
Issued in Austin, Texas, on March 22, 1990.

TRD-9003065 Marjorie A. Bronk, R.N.,
M.SH.P.
Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please cali: (512)
835-2071

L4 L4 L4
Chapter 233. Education

General Provisions
e 22 TAC §233.1

The Board of Vocational Nurse Examiners
proposes an amendment to §233.1,
concerning the definition of challenge stu-
dent. The amendment is being made to en-
courage entry into vocational nursing
programs to meet nursing shortages in Texas

Marjorie A. Bronk, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the
section.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be that it will offer
greater opportunity for individuals to enter

vocational nursing programs. There will be
effect on small businesses. There is no
anticipated economic cost to individuals who
are required to comply with the section as
proposed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, Executive Director,
Board of Vocational Nurse Examiners, 9101
Bumet Road, Suite 105, Austin, Texas
78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528c, §5(g), which
provide the Board of Vocational Nurse
Examiners with the authorty to make such
rules and regulations as may be necessary to
govemn its procedures and to carmry in effect
the purposes of the law.

§233.1. Definitions.

Challenge/advanced placement stu-
dent-A student who is allowed credit for
previous nursing courses and/or compara-
ble performance by demonstrating through
writing and/or performing that he/she pos-
sess the knowledge, skills, and competen-
cies of one of more courses in the
Vocational Nursing Program.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas on March 22, 1990.

TRD-9003064 Marjorie A. Bronk, R.N.,
M.SH.P.
Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
835-2071 .

* * *
TITLE 34. PUBLIC
FINANCE

Part 1. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter L. Motor Fuels
Tax
e 34 TAC §3.199

The Comptrolier of Public Accounts proposes
new §3.199, concerning unregulated mix-
tures. The new section lists the types of fuel
which the Comptroller has determined are not
sold in this state as mixtures with alcohol in
sufficient quantities to warrant regulation.

House Bill 504, adopted in the recent legisla-
tive session, requires the Comptroller to
administer and enforce a program of labelling
pumps through which fuel containing ethanol
or methanol is sokd. Fuel not sold as a mix-
ture in sufficient quanties to warrant
regulation may be exempted. The new
section lists fuel types which fall in that
category.

Ben Lock, director of the Comptroller's eco-
nomic analysis center, has determined that
for the first five-year period the proposed
section will be in effect there will be no signifi-
cant revenue impact on the state or local
govemment. The new section is adopted
under the Tax Code, Title 2, and does not
require a statement of the fiscal implications
for small businesses.

Mr. Lock also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be to reflect new
regulations imposed by House Bill 504, There
is no anticipated economic cost to individuals
who are required to comply with the proposed
section.

Comments on the new section may be
submitted to Martin Cherry, Assistant
Director, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

The new section is proposed under House
Bill 504, §9, Acts of the 71st Legislature,
1989, which provides the Comptroller with the
authority to prescribe, adopt, and enforce
rules relating to the administration and en-
forcement of the provisions of that Act.

§3.199. Unregulated Mixtures. In
compliance with House Bill 504, §4(e),
Acts of the 7ist Legislature, 1989, the
Comptroller has determined on a prelimi-
nary basis that the following types of fuel
are not sold in this state as mixtures with
alcohol in sufficient quantities to warrant
regulation: '

(1) diesel fuel;
(2) liquified petroleum gas; and

(3) aviation gasoline sold to an
aviation fuel dealer for delivery exclusively
into the fuel supply tanks of aircraft or
aircraft servicing equipment.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas on March 21, ‘1990.

TRD-9003013 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption: April 30,
1980

For further information, please call: (512)
463-4004

* * *

Chapter 5. Funds Management
(Fiscal Affairs)

Funds Accounting-Accounting
Policy Statements
e 34 TAC §5.160

The Comptroller of Public Accounts proposes
to incorporate by reference an amendment to
§5.160, concerning accounting policy state-
ments 1988. The accounting policy state-
ments are issued to provide procedures and
guidelines to state agencies processing



documents through the Financial Accounting
and Control for Texas System (FACTS).
Each accounting policy statement contains
legal references, a background section,
comptroller requirements and state agency
requirements, and divisions to contract if
more information is needed.

Ben Lock, director of the comptroller's eco-
nomic analysis center, has determined that
for the first five-year period the section is in
effect there will be no fiscal implications for
state or local government as a result of
enforcing or administering the section.

Mr. Lock also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be from the or-
derly accounting of state funds pursuant to
the guidelines set forth in the accounting
policy statements. There will be no effect on
small businesses as a result of enforcing the
section. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Larry Zeplin, Deputy Comptroller for State
Accounting Operations, P.O. Box 13528,
Austin, Texas 78711-3528.

The amendment is proposed under the Texas
Government Code, §403.011, which provides
the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the fiscal
concerns of the state.

§5.160. Incorporations by Reference:
"Accounting Policy Statements 1990-1991
[1988]."

The “"Accounting Policy Statements
1990-1991 {1988]," issued by the Fund
Accounting Division of the Comptroller of
Public Accounts on February 1, 1990,
[May 1, 1989,] is Incorporated by
reference [amended by the revision of
Accounting Policy Statement 012] and filed
with the secretary of state. [The amendment
is incorporated by reference to this section.]
All statements are published by the
comptroller in Austin, and copies may be
obtained from the comptroller upon request.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003044 Bob Bullock
Comptroller of Public
Accounts

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
463-4004

. . .
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS
Part 1. Texas Department
of Public Safety

Chapter 16. Commercial
Driver’s License

Licensing Requirements, Quali-
fications, Restrictions, and
Endorsements

o 37 TAC §§16.1-16.12

The Texas Department of Public Safety
proposes new §§16.1-16.12, conceming the
licensing requirements which must be met in
order to obtain a commercial driver's license.
The new sections will conform with new
legislation that requires drivers of commercial
motor vehicles to obtain certain types of
licenses to drive these wvehicies. The new
sections will explain the classes of commer-
cial driver's licenses which will be issued by
the department and the qualifications which
must be met in order to obtain such licenses.
The new sections will also explain the restric-
tions which may be placed on these licenses
as well: as what endorsements are available
to the applicant.

Melvin.C. Peeples, assistant chief of fiscal
affairs, has determined that for the first five-
year period the sections are in effect there
will be no fiscal implications for state or local
government as a result of enforcing or
administering the sections.

Maurice Beckham, chief of administration,
has determined that for each year of the first
five years the sections are in effect the public
benefit anticipated as a result of enforcing the
sactions will be to reduce or prevent commer-
cial motor vehicle accidents, fatalities, and
injuries by permitting only qualified individuals
to hold ficenses to drive these vehicles and
ensuring that applicants are properly tested
and approved. There will be no effect on
small businesses as a result of enforcing the
sections. There is no anticipated economic
cost to persons who are required to comply
with the sections as proposed.

Comments on the proposal may be submitted
to John C. West, Jr., Texas Department of
Public Safety, P.O. Box 4087, Austin, Texas
78733-0001, (512) 465-2000.

The new sections are proposed under Texas
Civil Statutes, Article, 6687b-2, §29, which
provide the Texas Department of Public
Safety with authority to adopt rules and
regulations necessary to carry out the
provisions of the Texas Commercial Driver's
License Act and the Federal Commercial Mo-
tor Vehicle Safety Act of 1986.

§16.1. Who Must Be Licensed. On or after
April 1, 1992, all persons domiciled in
Texas, except those expressly exempt by
law, who operate a commercial motor vehi-
cle (CMYV), must have a valid commercial
driver’s license (CDL) issued by the
department.

(1) The holder of a valid CDL
may drive all vehicles in the class in which
he is licensed and all lesser classes of vehi-
cles except for motorcycles and mopeds.

(2) Unless prohibited by the
Commercial Driver’s License Act (Texas
Civil Statutes, Article 6687b-2), the holder
of a valid driver's license may drive all

vehicles in the class for which that license
is issued and all lesser classes of vehicles
except for motorcycles and mopeds until
April 1, 1992.

(3) On or after April 1, 1992, a
driver may not operate a CMV with a non-
commercial driver’s license unless specifi-
cally exempt from the Commercial Driver's
License Act.

(4) After the department starts
issuing commercial driver's licenses, a non-
commercial Texas Class A or Class B driv-
er's license will only be issued as an
original license or renewal to drivers who
certify in writing on a form prescribed by
the department that they are exempt from
the Commercial Driver’s License Act. The
holder of a valid Class A or Class B driv-
er’s license may obtain a duplicate of that
license until such time that it is renewed.

§16.2. Commercial Motor Vehicles. Com-
mercial motor vehicles (CMV) means a mo-
tor vehicle or combination of motor
vehicles used to transport passengers or
property if the motor vehicle:

(1) has a gross combination
weight rating (GCWR) of 26,001 or more
pounds inclusive of a towed unit with a
gross vehicle weight rating (GVWR) of
more than 10,000 pounds. In determining
the GVWR of the towed unit, the weight of
all vehicles being towed will be added to-
gether;

(2) has a GVWR of 26,001 or
more pounds;

(3) is designed to transport 16 or
more passengers, including the driver; or

(4) is transporting hazardous
materials and is required to be placarded in
accordance with 49 Code of Federal
Regulations, Part 172, Subpart F.

§163. Persons Exempted. Persons ex-
empted from commercial driver's license
requirements are:

(1) a person operating a vehicle
that is controlled and operated by a farmer
which is used to transport agricultural
products, farm machinery, or farm supplies
to or from a farm and which is not used in
the operations of a common or contract
carrier and used within 150 miles of the
person’s farm.

(A) under this exemption, a
rancher is considered a farmer;

(B) a farmer and his farm-
hands are equally exempt when the farm-
hands are in the employ of the farmer;

(C) one who purchases a
crop in a field and only harvests and trans-
ports the produce, but takes no part in the
planting and cultivating of the product, is
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not considered a farmer;

D) one who purchases
acres of growing timber and cultivates and
harvests it over a period of months or years
is considered a farmer;

, (2) a person operating a fire
fighting or emergency vehicle necessary to
the preservation of life or property or the
execution of emergency governmental
functions, whether operated by an employee
of a political subdivision or by a volunteer
fire fighter;

(A) for purposes of this
exemption drivers of authorized emergency
vehicles defined in Texas Civil Statutes,
Article 6701d, §2 are exempt;

(B) electric company
employees repairing downed power lines
are not exempt;

(3) a person operating a military
vehicle, when operated for military
purposes by military personnel, members of
the reserves and national guard on active
duty (including personnel on full-time
national guard duty), personnel on part-time
training duty, and national guard military
technicians. This exemption includes the
operation of vehicles leased by the United
States government for use by the military
branches of government;

(4) a person operating a vehicle
that is a recreational vehicle that-is driven
for personal use;

(A) for purposes of this
exemption recreational vehicle means a ve-
hicular type unit primarily designed as
temporary living quarters for recreational
camping or travel use that either has its own
motive power or is mounted on or towed by
another vehicle;

(B) this exemption includes
travel trailers, camping trailers, truck camp-
ers, and motor homes.

§164. Classes of Convnercial Driver's
Licenses.

(a) Class A commercial drivers
license (CDL) authorizes the driving of any
combination of vehicles with a GCWR of
26,001 pounds or more, providing the
GVWR of the vehicle or vehicles being
towed exceeds 10,000 pounds. If multiple
vehicles are being towed, the weight of
each towed vehicle will be added together
to determine whether the towed vehicles
exceed 10,000 pounds, even though no one
vehicle being towed exceeds 10,000
pounds.

(b) Class B CDL authorizes the
driving of any single vehicle with a GVWR
of 26,001 pounds or more, any one of those

vehicles towing a vehicle that does not ex-
ceed 10,000 pounds GVWR, and any vehi-
cle designed to transport 24 passengers or
more, including the driver.

(¢) Class C CDL authorizes the
driving of any single vehicle with a GVWR
of less than 26,001 pounds and any .one of
those vehicles towing another vehicle with
a GVWR that does not exceed 10,000
pounds when either is:

(1) designed to transport 16 or
more passengers, including the driver; or

(2) used in transportaton of
hazardous materials that require the vehicle
10 be placarded under 49 Code of Federal
Regulations, Part 172, Subpart F.
Hazardous materials has the meaning as-
signed by the Hazardous Materials
Transportation Act (49 United States Code,
§1801 et seq.). In general, vehicles trans-
porting  hazardous  materials  require
placarding when carrying 1,000 pounds or
more of these materials. The following
commodities require placarding regardless
of the amount of materials: Class A and
Class B explosives, poison A (gas), flam-
mable solids, and radioactive materials.

(d) Persons who operate motorcy-
cles which carry hazardous materials that
require a placard must hold a Class M
license in conjunction with a Class A, B, or
C CDL.

§16.5. Tow Truck Operators. Tow truck
operators are treated the same as other driv-
ers of commercial motor vehicle (CMV).
When a tow truck operator’s vehicle plus its
load meets the 26,001 pounds or more
standard, or any condition which makes a
motor vehicle a CMV, the operator is
required to have a commercial driver’s
license (CDL). Tow truck operators are
required 10 have appropriated endorsements
for the vehicles that they tow except for
passenger carrying and except when the
operator is an emergency operator only and
only moves the towed vehicle from the site
of a malfunction or accident to the nearest
appropriate repair facility.

§16.6. Vehicle Inspection Inspectors and
Mechanics. Inspectors for motor vehicle
inspection certificates and mechanics who
test drive vehicles must have the proper
commercial driver's license (CDL) with
appropriate endorsements if the vehicle
meets the criteria for a commercial motor
vehicle (CMYV).

§16.7. Manufactured Housing. Drivers
who transport manufactured housing on
highways must have the proper commercial
driver's license (CDL) if the vehicle meets
the weight criteria for a commercial motor
vehicle (CMV). In determining whether the
towed unit exceeds 10,000 pounds and
whether the gross combination vehicle
rating (GCVR) totals 26,001 or more

pounds, the manufactured housing being
drawn and trailers carrying ‘the manufac-
tured housing are motor vehicles for
purposes of the Texas Commercial Driver's
License Act.

§16.8. Qualifications to Drive in Interstate
Commerce.

(a) Interstate commerce is
transportation of persons or property (a
commodity) which crosses state or interna-
tional boundaries. The bill of lading will be
an indicator as to whether a shipment or
commodity is interstate or intrastate. If
there is no bill of lading, the origin and
destination of the shipment will be an indi-
cator.

() A person applying for a com-
mercial driver's license (CDL) which
authorizes operation of a commercial motor
vehicle (CMV) in interstate commerce,
must meet the following requirements.

(1) The applicant must be domi-
ciled in Texas. For purposes of this
requirement, the state of domicile means the
state where a person has the person’s true,
fixed, and permanent home and principal
residence and to which the person intends
to return whenever absent. A person may
have only one state of domicile.

(2) The applicant must be at
least 21 years of age.

(3) The applicant must read and
speak the English language. For purposes of
this requirement, a person who has the
ability in English to communicate to
department personnel the need for a CDL
will have complied.

(4) The applicant must meet the
federal vision requirements set out in 49
Code of Federal Regulations, Part 391. 41.
The applicant must have distant visual acu-
ity of at least 20/40 (Snellen) in each eye
without corrective lenses or visual acuity
. separately corrected to 20/40 (Snellen) in
both eyes with or without corrective lenses,
field of vision of at least 70 in the horizon-
tal meridian in each eye, and the ability to
recognize the colors of traffic signals and
devices showing standard red, green, and
amber.

(5) The applicant must meet the
federal physical requirements set out in 49
Code of Federal Regulations, Part 391.41.
The applicant must:

(A) have no loss of a foot, a
leg, a hand, or an arm, or have been granted
a waiver;

(B) have no impairment of
hand or finger which interferes with prehen-
sion or power grasping, or impairment of an
arm, foot, or leg which interferes with the

. ability to perform normal tasks associated
with operating a motor vehicle, or any other
- significant limb defect or limitation which
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interferes with the ability to perform normal
tasks associated with operating a motor ve-
hicle, or have been granted a waiver;

(C) have no established
medical history or clinical diagnosis of dia-
betes mellitus currently requiring insulin for
control;

(D) have no current clinical
diagnosis of myocardial infarction, angina
pectoris, coronary insufficiency, thrombo-
sis, or any other cardiovascular disease of a
variety known to be accompanied by synco-
pe. dyspnea, collapse, or congestive cardiac
failure;

(E) have no  established
medical history or clinical diagnosis of a
respiratory dysfunction likely to interfere
with the ability to control and drive a motor
vehicle safely;

(F) have no current clinical
aiagnosis of high blood pressure likely to
interfere with the ability to operate a motor
vehicle safely;

(G) have no established
medical history or clinical diagnosis of
pneumatic, arthritic, orthopedic, muscular,
neuromuscular, or vascular disease which
interferes with the ability to control and
operate a motor vehicle safely;

(H) have no established
medical history or clinical diagnosis of epi-
lepsy or any other condition which is likely
to cause loss of consciousness or any loss
of ability to control a motor vehicle;

(I) have no mental, nervous,
organic, or functional disease or psychiatric
disorder likely to interfere with the ability
to drive a motor vehicle safely;

(@) first perceive a forced
whispered voice in the better ear at not less
than five feet with or without the use of a
hearing aid or, if tested by use of an audio-
metric device, do not have an average
hearing loss in the better ear greater than 40
decibels at 500 Hz, 1,000 Hz, and 2,000 Hz
with or without a hearing aid when the
audiometric device is calibrmed to
American National Standard (formerly ASA
standard) Z24.5-1951;

(K) not use a Schedule I
drug or other substance, an amphetamine, a
narcotic, or any other habit forming drug;
and

(L) have no current clinical
diagnosis of alcoholism.

(6) The applicant must not be
disqualified from driving a motor vehicle.

(c) The physical waivers for miss-
ing or impaired limbs which are acceptable
in lieu of the physical requirements stated
in subsection (b)(5)(A) and (B) of this
section are issued by the Federal Highway
Administration and the Motor Carrier
Safety Bureau of the department. Waivers
issued by the department are valid for intra-
state operation only. Drivers who wish to
operate in interstate commerce must obtain
a waiver from the Federal Highway
Administration. An applicant must present
the physical waiver document at the time of

_ application.

§16.9. Qualifications to Drive in Intrastate
Commerce.

(a) Persons who do not qualify to
drive in interstate commerce may still
qualify to drive in intrastate commerce. In
such cases the commercial drivers license
(CDL) will contain an M restriction which
will indicate that the holder of the license is
restricted to travel in intrastate commerce.

(b) Intrastate commerce is the
transportation of persons or property (a
commodity) within the State of Texas
where both the point of origin and the desti-
nation point are within the state and where
no state line or intemnational boundary is
crossed. The bill of lading will be an indica-
tor as to whether a shipment or commodity
is interstate or intrastate.

(c) A person applying for a CDL
which authorizes operation of a commercial
motor vehicle (CMV) in intrastate
commerce, must meet the same
requirements as those for interstate driving,
except for the following.

(1) The applicant must be at
least 18 years of age.

) There is no
language requirement.

English

(3) An applicant may present a
vision waiver certificate  (Medical
Examiner’s Cenificate, Form MCS-S) in
lieu of meeting the vision requirement.
These are the certificates issued by the
department during the two year period end-
ing December 31, 1989. Waivers issued by
the department prior to December 31, 1989,
may be renewed through the Motor Carrier
Safety Bureau of the department in Austin.

(4) A driver who operates a mo-
tor vehicle in intrastate commerce only, and
does not transport property requiring a
hazardous material placard, and was regu-
larly employed prior to August 28, 1989, is
not required to meet the physical and vision
standards.

§16.10. Exemptions and Qualifications.

(a) The r1equirements relating to
age, language, vision, and physical

condition do not apply to the following
operators of commercial vehicles, even
though these operators will still be required
to hold a commercial driver’s license
(CDL):

(1) school bus drivers transport-
ing school children and/or school personnel
from home to school and from school to
home. This does not include a nongovern-
ment carrier transporting school children;

(2) employees of the federal
government, a state, or a political
subdivision of a state while operating a
vehicle for the governmental entity. This
includes school districts. This does not
include contract carriers or for-hire carriers;

, (3) persons occasionally trans-
porting  personal property, not for
compensation or in the furtherance of a
commercial enterprise;

(4) persons transporting human
corpses or sick or injured persons;

(5) the private transportation of
passengers;

(b) The exemption to the age
requirements relates only to the 21 years of
age minimum for interstate driving. All
applicants for a CDL must still be at least
18 years of age, even if otherwise exempt
under this section.

§16.11. Restrictions.

(a) M-CDL intrastate commerce
only. The licensee is restricted to operating
a commercial motor vehicle (CMV) in in-
trastate commerce only and may not drive
in interstate commerce.

(b) L~vehicles without air brakes.
This restriction applies only to vehicles
requiring a CDL. The licensee is restricted
to operating a CMV which does not have
air brakes.

(c) X-licensed CDL operator in the
front seat: all classes of commercial motor
vehicles. The licensee is the holder of any
class CDL but is restricted to operating the
class of CMV authorized only while accom-
panied by a holder of a CDL which is valid
for the vehicle being operated. The purpose
of this restriction is to give the person an
opportunity to practice driving the vehicle
and obtain experience before taking the
skills test.

(d) Y-licensed CDL operator in
the front seat: commercial motor vehicles
above Class B. The licensee has a Class A
CDL but is restricted to operating a Class A
CMYV while accompanied by a holder of a
CDL which is valid for a Class A vehicle.
The purpose of this restriction is to give the
person an opportunity to practice driving
the Class A vehicle and obtain experience
before taking the skills test. This person
may legally operate a Class B or Class C
CMYV alone.
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(e) Z-licensed CDL operator in the
front seat: commercial motor vehicles
above Class C. The licensee has a Class A
CDL or Class B CDL but is restricted to
operating a Class A or Class B CMV while
accompanied by a holder of a CDL which is
valid for the class of vehicle being operated.
The purpose of this restriction is to give the
person an opportunity to practice driving
the Class A or Class B CMV and obtain
experience before taking the skills test. This
person may legally operate a Class C CMV
alone. ' '

() A CDL with restriction X, Y, or
Z is considered a commercial driver leam-

er's permit.

§16.12. Endorsements.

(a) T-doubleftriple trailer (CDL
and Non-CDL). This endorsement
authorizes the holder to tow more than one
trailer.

(b) P-passenger vehicless (CDL
only). This endorsement authorizes the
holder to operate a vehicle which is
designed to transport 16 or more passen-
gers, including the driver.

(¢) N-tank vehicle (CDL only).
This endorsement authorizes the holder to
operate a vehicle or combination of vehicles
which carry liquids or gaseous materials in
a tank which is attached to the chassis of
the vehicle or trailer.

(d) H-hazardous materials (CDL
only). This . endorsement authorizes the
holder to operate vehicles which are
carrying hazardous materials which are
required to be placarded under federal
regulations.

(e) X-—combination of N and H
(CDL only). This endorsement is used to
combine the endorsements N and H.

(f) G-authorized to tow a trailer ex-
ceeding 10,000 pounds GVWR if the
GCWR is less than 26,001 pounds (CDL
and Non-CDL). This endorsement
authorizes the holder of a Class C license to
tow a trailer which is over 10,000 pounds
gross weight but which does not meet the
requirement for a Class A vehicle by having
a GCWR of 26,001 pounds or more.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 15, 1990.

TRD-9003006 Joe E. Miiner
Director
Texas Department of
Public Safety

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
465-2000

¢ ¢ ¢

Application Requirements and
Examinations
s 37 TAC §§16.31-16.54

The Texas Department of Public Safety
proposes new §§16.31-16.54, concerning the
applications and forms which an applicant for
a commercial license will be required to
submit before a license is issued. The new
sections also explain the various written ex-
aminations and skills tests which must be
passed in order to obtain these licenses. The
sections also provide a method for
cancellation of an application or license.
These new sections will conform to new
legisiation that requires the department to
issue and administer tests for commercial
driver's licenses.

Melvin C. Peeples, assistant chief of fiscal
affairs, has determined that for the first five-
year period the sections are in effect there
will be no fiscal implications for state or local
government as a result of enforcing or
administering the sections.”

Maurice Beckham, chief of administration,
has determined that for each year of the first
five years the sections are in effect the public
benefit anticipated as a resuilt of enforcing the
sections will be the reduction or prevention of
commercial motor vehicle accidents, fatali-
ties, and injuries by permitting only qualified
individuals to hold licenses to drive these
vehicles, and the assurance that applicants
are properly tested and approved. There will
be no effect on small businesses as a result
of enforcing the sections. There is no
anticipated economic cost to persons who are
required to comply with the sections as
proposed.

Comments on the proposal may be submitted
to John C. West, Jr,, Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2000.

The new sections are proposed under Texas
Civil Statutes, Article 6687b-2, §29, which
provide the Texas Department of Public
Safety with the authority to adopt rules and
regulations necessary to camy out the
provisions of the Texas Commercial Drivers
License Act and the Federal Commercial Mo-
tor Vehicle Safety Act of 1986.

§16.31. DL-14A Application for Texas
Driver License. This application is
required for all original applicants for a
Texas driver license, including applicants
for a CDL. Persons with a valid Texas
driver license will not be required to com-
plete a new DL-14A when applying for a
CDL.

§16.32. CDL-1 Supplement Application for
Texas Driver License— Certifications and
Record of CDL Examination. This supple-
ment application must be completed by all
applicants for a CDL. If the applicant is
applying for an original Texas license, this
supplemental application will be in addition
to the DL-14A. This supplemental
application will also be used any time the
holder of a CDL desires to advance in
grade, to add ‘an endorsement, remove a
restriction, or take a voluntary reexamina-
tion or a comprehensive examination.

§16.33. CDL-2 Exemption
Certificate. This certificaton must be
completed if the applicant is claiming an
exemption from the Commercial Driver’s
License Act and if the vehicle being oper-
ated meets the definition of a CMV,

§16.34. CDL-3 Substitute for CDL Driving
Skills Test.

(a) This certificate must be com-
pleted if the applicant for a CDL is claim-
ing waiver from the CDL driving skills test.

(b) The waiver applies to all skills
tests including those skills tests required for
endorsements.

(c) This waiver may only be
claimed one time. This waiver certification
may only be completed when converting
from a non-commercial driver's license to a
CDL or when applying for an original
Texas CDL when coming from another
state. Any later transaction including
advance in grade, removal of restrictions, or
addition of an endorsement (other than the
issuance of a duplicate license) will necessi-
tate a skills test if required by law or
regulation.

(d) The CDL-3 form must be ac-
companied by a CDL-3A form.

§1635. CDL-3A  Certification of
Employment. This certification must ac-
company the Form CDL-3 as evidence that
the applicant is employed as a CMV
operator at the time of application. The
signatures on this form must be original
signatures. A notarized letter from the
employer on letterhead stationery, will be
accepted in lieu of the CDL-3A form. The
letter must contain the elements in the Form
CDL-3A. If the applicant has been em-
ployed by more than one employer during
the last two years, the applicant may present
more than one CDL-3A 1t certify
employment as a CMV operator for the
two-year period required.

$§16.36. CDL-4 Qualifications of Interstate
Driver Certification.  This certificate must
be completed if the applicant will be oper-
ating a CMV in interstate or foreign
commerce. An applicant for a CDL must
complete either a CDL-4 or the CDL.5
form unless a CDL-10 is applicable.

§1637. CDL-5 Qualifications of Intrastate
Driver Certification and Exemption. This
certificate must be completed if the
applicant will be operating a CMV in intra-
state commerce only. An applicant for a
CDL must complete either the CDL4 or
CDL-5 form unless a CDL-10 is applicable.

§1638. DL-2 Receipt of Surrendered
License/Affidavit. Either the front or back
of this receipt/affidavit must be completed
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if the applicant is currently or was
previously licensed in any state, including
Texas.

§16.39. CDL-10 Certification of Part 391
Exemption. This certificate is required for
an applicant who claims an exemption from
the age, language, vision, or physical
requirements pursuant to §16.10 of this title
(relating to Exemptions to Qualifications).
Persons meeting the criteria of this form
need not complete a CDL-4 or CDL-5 form.

§16.40. Completion of Application.

(a) All spaces must be completed
and all questions must be answered on all
forms required in order for the application
to be accepted.

(®) It is the responsibility of the
applicant to assure that forms requiring no-
tarization are properly verified before
persons authorized to administer oaths.

(c) The applicant must provide
proof of his social security number. Social
security cards issued by the United States
Government, W-2 tax forms, and payroll or
employer records will be acceptable as
documentation.

§1641. Nonresident Commercial Driver
Licenses.

(a8) A nonresident CDL may be
issued to an individual who resides in a
foreign jurisdiction. Foreign jurisdiction
means any jurisdiction other than a state of
the United States. Mexico is a foreign
jurisdiction.

(b) The nonresident CDL will be
identified with the word "nonresident" im-
mediately above the name of the license
holder on the driver’s license.

(¢) Persons applying for a nonresi-
dent CDL must meet all the requirements
and qualifications that a resident applicant
must meet except that they need not have
Texas as their state of domicile, and they
need not provide a social security number
on the application.

§1642. Falsification.

(a) Any person who knowingly
falsifies information or certifications on an
application for a CDL is subject to a
60-day cancellation of the person’s CDL,
commercial driver leamer’s permit, or
application.

(b) Within 30 days after discover-
ing that the applicant has provided false
information, the director of the department
or his designee will notify the person that
his CDL, commercial driver learner’s per-
mit, or application will be canceled for 60
days beginning on the 20th calendar day
after notification. Date of notification is the
date appearing at the top of the cancellation
order issued to the person. Proper notifica-

tion is presumed if the notification is mailed
by first-class mail to the applicant or
licensee at the last mailing address on file
with the department. The department may,
alternatively, personally serve the notifica-
tion and order. If the cancellation order is
personally served, the person may choose to
have the 60-day cancellation period effec-
tive immediately upon service.

(c) A person may appeal the
cancellation order by timely requesting a
hearing in writing. The request for hearing
must be received by the department before
the effective date of cancellation for the
appeal to be timely. If a timely request for a
hearing is made, the director will appoint a
hearing officer from within the department.
The hearing will be held in the county
where application was made, in the Texas
county where the applicant or licensee re-
sides, or in a county adjoining either the
county. of residence or county of
application, as determined by the director.

(d) Notification of the hearing will
be sent to the person by first-class mail at
the last mailing address on file with the
department or to an address specifically re-
ferred to in the written appeal. Notice of the
hearing will be sent at least 10 calendar
days prior to the date of hearing. The
cancellation action will not be held in abey-
ance pending a hearing of final
determination of the hearing officer.

(e) The only issue at the
administrative hearing is whether the person
did or did not falsify application or
certification information. The hearing
officer has only authority to make an af-
firmative or a negative finding on this issue.
The hearing officer will report the finding
to the director. If an affirmative finding is
reported, the license or application will re-
main canceled for the duration of the
60-day cancellation period. If a negative
finding is reported, the license or
application will be immediately reinstated
by the department.

(f) If the falsification is discovered
at the field office during the application
process, the applicant will not be permitted
to continue with the application and testing
procedures. The department employee who
discovers the falsification will immediately
notify the Driver Improvement and Control
Bureau at the department headquarters in
Austin so that formal cancellation action
may be initiated. A person may not submit
a new application for a CDL or commercial
driver learner’s permit pending formal
action by the department.

(8) A person may not submit a new
application for a CDL or commercial driver
leamer’s permit during the 60-day
cancellation period or while an appeal is
pending after the cancellation period has
expired, the person must reapply as an
original applicant.

§16.43. Written Tests Required.

(a) An original applicant for a
Texas CDL must take the signs, rules, and
the appropriate Class A or Class B tests as
well as any required and necessary CDL
tests. A holder of a valid CDL from another
state need not take the CDL tests if the out-
of-state license indicates those tests werr
administered in that other state.

(b) Current Texas license holders
will be required to take only required and
necessary CDL tests, unless advancing in
grade, in which case the appropriate Class
A or Class B tests will be required.

(c) All CDL applicants must take
and pass the CDL general knowledge exam,
except those persons who currently hold a
CDL from another state.

(d) Class A CDL applicants must
take and pass the combination vehicle test
even though there will be no endorsement
for combination vehicles. Those persons
currently holding a CDL issued by another
state will not be required to take this test
unless they wish to advance in grade..

(e) For applicants who already hold
a CDL issued by another state and for all
applicants for renewals of commercial driv-
er’s licenses, the hazardous materials exam-
ination will be required to maintain the
endorsement, unless the hazardous materials
test has been taken during the past two
years immediately preceding the renewal as
shown in the person’s driver’s license
record.

(f) Persons who do not take and
pass the air brake exam will be restricted to
driving vehicles without air brakes.
Applicants holding an out-of-state CDL will
be exempt from this test unless that license
indicates they are restricted to driving vehi-

-cles not equipped with air brakes.

® In order to obtain a "G"
endorsement, an applicant will be required
to have passed a Class A and Class B
written test. Holders of Class A and Class B
driver’s licenses will be exempt from this
written test.

§16.44. Passing Rates for Written Tests.

(a) Signs, rules, Class A and Class
B, and motorcycle tests will require correct
answers of 70% or more of the questions
for the applicant to pass.

(b) CDL examinations will require
correct answers on 80 or more of the
questions for the applicant to pass.

(c) All required tests must be
passed in order to obtain a CDL and the
appropriate endorsements.

(d) Number of questions and
correct answers on CDL driver license tests:
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Minimum

Correct

Questions Answers

Exam Asked Required
1. CDL General Knowledge Exam S0 40
2. Hazardous Materials 30 24
3. Air Brake Exam 25 20
4. Combination Vehicle 20 16
S. Double/Triple Trailers 20 16
6. Tank Type Vehicles 20 16
7. 20 16

§16.45. Skills Tests Required.

(a) Applicants will be required to
take the skills test if they:

(1) apply as original applicants
for a driver’s license; or

r (2) are unable to present both
the Form CDL-3 and Form CDL-3A
certifications.

(b) Applicants who hold a CDL
from another state will not be required to
take a skills test when making an
application for an original Texas CDL of
the same class and with the same restric-
tions and endorsements.

§16.46. Waivers from Skills Test.

(a) An applicant may be exempted
from the skills test if:

(1) currently licensed (in Texas
or in another state);

(2) for the two years preceding
application:

(A) has not had more than
one license at any one time;

(B) has not had any license
suspended, revoked, or canceled;

(C) has not had a conviction
for any disqualifying offense, such as driv-
ing while intoxicated, driving under the
influence of drugs, failure to stop and ren-
der aid, leaving the scene of an accident,
blood or breath test refusal, a felony

Passenger Carrying

involving the use of a CMYV, or use of a
CMV in the commission of a felony
involving manufacturing, distributing, or
dispensing a controlled substance; and

(D) has not been convicted
for a serious traffic violation, which means
speeding 15 miles per hour or more over
the speed limit, reckless driving, following
too closely, unsafe lane change, or any
violation of a state or local law relating to
motor vehicle traffic control arising in con-
nection with any traffic accident in which
the applicant was at fault. These convictions
may result from the operation of any vehi-
cle; and

(3) regularly employed in a job
requiring the operation of a CMV:

(A) has previously taken and
passed a skills test given by a state with a
classified licensing system and the test was
behind-the-wheel in a representative vehicle
for the driver’s license classification; or

(B) has operated for at least
two years immediately preceding the
application of the CMV the applicant oper-
ates or expecis to operate.

(b) Waivers for the skills test only
apply to original applicants for a CDL.
Those who subsequently apply for an
advance in grade after receiving a CDL will
not be given a second waiver of the
required skills tests.

$§16.47. Road Test.
(a) Skills tests are required in a ve-

hicle that is representative of the CMV that
the applicant is being licensed to drive.

(b) Any applicant required to take a
skills test to obtain a passenger
endorsement "P" must take the skills test in
a bus. Bus means any vehicle designed to
carry 16 or mare passengers, including the
driver.

(c) Any applicant required to take a
skills test to obtain a "G" endorsement must
take the skills test in a Class C vehicle with
a trailer with a gross vehicle weight rate
exceeding 10,000 pounds.

§1648. Safety Inspection.

(a) Before the driver begins the
skills test the examiner will conduct a
safety inspection of the vehicle. This will
include equipment and registration
requirement. If the vehicle does not pass
inspection, the skills test will be postponed.

(b) The vehicle will be inspected
for the following: '

(1) current liability insurance;

(2) headlamps (for bright and
dim);

(3) two tail lamps (one for 1959
models or earlier);

4) two stop lamps (one for
1959 models or earlier);

(5) tum signals (1960 or later
models);

(6) homn;
(7)  inspection certificate(s);
(8) exhaust system;
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(9) license plate (current) (2);

(10) windshield wiper;

(11) -rearview mirror;

(12) safety belts;

(13) approved
material (if applicable);

(14) clearance lamps;

glass coating

(15) side marker lamps;

(16) side reflectors;

(17) turn signals (all models);
(18) mud flaps (if required);
(19) hazard warning lamps;

(20) fire
required);

(21) flashing lights (school
buses-two red alternately flashing lamps to
the front and rear);

(22) "School Bus" sign eight
inches in height on front and rear of bus
(when in use as school bus);

(23) reflective
required);

(24) full service brakes;
(25) hydraulic brake; and
(26) parking brake.

extinguisher @f

triangles  (if

§1649. Pre-Trip Inspection. The first part
of the skills test is the pre-trip inspection.
This inspection will be required for. drivers
who are applying for a CDL and will be
operating vehicles equipped with air brakes.
This is a pass/fail test. If the driver is
unable to pass this part of the skills test he
will not be allowed to continue and take the
road test.

§1650. Road Test Maneuvers.

(a) The road test will consist of the
following maneuvers:

(1) start;

(2) quick smooth stop;
(3). backing;

(4) upshifting;

(5) downshifting;

(6) lane change;

(7) merge;

(8) wuse of lanes;

(9) right-of-way;

(10) posture;

(11) approach to comer;
(12) traffic signals;
(13) traffic signs;

(14) left tums;

(15) right tumns; and

(16) parallel
applicable).

(b) Rejection standards for road test

parking Gf

are.

(1) Accident. Any contact with
another vehicle, object, or pedestrian which
applicant could have prevented, regardless
of who was responsible, resulting in any
damage or injury.

(2) Dangerous action:

(A) accident is prevented
only by defensive driving on the part of
another or dodging by a pedestrian;

(B) any loss of control cre-
ating a hazard;

(C) driver stalls vehicle in
middle of busy intersection so as to obstruct
traffic;

(D) drives one or more
wheels over the curb or onto the sidewalk;

(E) accident prevented only
by waming given by the examining officer;
or

(F) runs over parking
standards on the parallel parking test.

(3) Violation of law. Unless
otherwise stipulated in scoring standards, a
driver is disqualified for:

(A) any act for which the
driver might be arrested; or

(B) any act which might
make the driver liable for damages in case
of accident.

(4) Deductions. Various or re-
peated minor mistakes totaling more than
30 points deducted on the on-street test for
any vehicle,

(5) Lack of cooperation or re-
fusal to perform:

(A) refusal to try any maneu-
ver m good faith;

(B) repeated failure to follow
instructions; '

(C) offer a bribe or gratuity;

(D) argument concerning
scoring, not just a discussion of scoring; or

(E) refusal to wear a seat belt
when required and has no physician’s state-
ment for waiver. ‘

§1651. Testing of Residents.

(a) The department will not
administer CDL tests, whether written or
skills tests, to a person who is domiciled in
another state. This does not preclude the
department from administering tests to a
resident of a foreign jurisdiction for the
purpose of obtaining a nonresident CDL.

(b) The department will neither
approve nor accept CDL tests administered
by other states to a person domiciled in
Texas when that person applies for a CDL
and has not already been issued a CDL
from another state.

§1652. Check of Applicant. Upon accep-
tance of the sworn application and
documents, the department will conduct a
commercial driver license information sys-
tem/national driver register (CDLIS/NDR)
inquiry on the CDL applicant. No license
will be issued if a match indicates possible
multiple licenses. If necessary, independent
inquiries to other states will be made to
confirm the identity of the match and to
verify the existence of suspension, revoca-
tion, denial, and cancellation actions taken
by other states. No license will be issued
until it is confirmed that the match is an-
other person or the cause for the action has
been cleared up.

§1653. Oral Tests. The department will
offer oral knowledge tests to persons unable
to read a written test who apply for a CDL
for both intrastate and interstate operation.
The only reading requirement in the
knowledge test will be to show an under-
standing of traffic signs which are written
in English.

§1654. Spanish Language Tests.

(a) The CDL knowledge test will
be offered in the Spanish language for both
intrastate and interstate operation. The
applicant must be able to show an under-
standing of traffic signs which are written
in English.

(b) The department will not
administer exams or tests relating to an
applicant’s proficiency in the English
language. However, if an applicant is un-
able to speak English sufficiently to com-
municate to department personnel the
applicant’s need for a CDL, then such
license will be restricted to operation in
intrastate commerce.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 15, 1990.

TRD-9003007 Joe E. Milner
Director
Texas Department of
Public Safety
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Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
465-2000

¢ L4 ¢

Change of License Status,
Renewals, Surrender of
License, Fees

e 37 TAC §§16.71-16.78

The Texas Department of Public Safety
proposed new §§16.71-16.78, conceming the
fees and procedures required for obtaining a
commercial driver's license, renewing these
licenses, and changing the classification, re-
strictions, and endorsements on licenses.
The new sections will conform with new
legislation that requires the department to
issue commercial driver's licenses and collect
statutory fees for issuance and testing.

Melvin C. Peeples, assistant chief of fiscal
affairs, has determined that for the first five-
year period the sections are in effect there
will be no fiscal implications for state or local
government as a result of enforcing or
administering the sections.

Maurice Beckham, chief of administration,
has determined that for each year of the first
five years the sections as proposed are in
effect the public benefit anticipated as a resuit
of enforcing the section as proposed will be to
reduce or prevent commercial motor vehicle
accidents, fatalities, and injuries by permitting
only qualified individuals to hold licenses to
drive these wehicles and ensuring that
applicants are properly tested and approved.

The anticipated economic cost to individuals
who are required to comply with the sections
as proposed will be for the-commercial driv-
er's license fee, $40, in 1990-1994; fee for
each examination resulting in change of
license status, $10, in 1990-1994; and credit
for each year remaining on current Texas
Driver's License, $4, in 1990-1994.

Comments on the proposals may be
submitted to John C. West, Jr.,, Texas
Department of Public Safety, Box 4087,
Austin, Texas 78773-0001, (512) 465-2000.

The riew sections are proposed under Texas
Civil Statutes, Article 6687b-2, §29, which
provide the Texas Department of Public
Safety with authority to adopt rules and
regulations necessary to camry out the
. provisions of the Texas Commercial Driver's
License Act and the Federal Commercial Mo-
tor Vehicle Safety Act of 1986.

§16.71. Change in Class or Type.

(a) The holder of a Texas commer-
cial driver’s license (CDL), who desires to
advance in grade, remove restrictions, or
add endorsements will be required to take
the applicable tests, including knowledge
tests and skills tests in a representative ve-
hicle if required.

(b) A driver desiring to remove the
"No Air Brakes" restriction "L" from a
previously obtained CDL must take the
knowledge, pre-trip, and skills test.

(¢) Upon request for change in
class or type of license, a new CDL-1 Sup-
plement Application must be completed.

(d) Upon passing the required ex-
ams, the old license must be surrendered,
and the exam fees collected unless the
change is made in conjunction with a
renewal before the new license is issued.

§16.72. Renewals.

(a) When a valid commercial driv-
er's license (CDL), is renewed after the
original issuance and there is no change in
status, the applicant will be given the vision
exam. If the licensee has a hazardous
materials endorsement he must take and
pass the hazardous materials knowledge test
to keep the endorsement unless the exam
was successfully completed within the past
two years immediately preceding the
applicant’s request for renewal.

.(b) When a CDL is renewed after
the original issuance and there is a change
in status (advance in grade, endorsement
added, or restriction removed), the epplicant
will be given the vision test, as well as the
appropriate knowledge and skills tests if
these are required for the requested
changes. If the licensee has a hazardous
materials endorsement he must take and

" pass the hazardous materials knowledge test

to keep the endorsement unless the exam
was successfully completed within the past
two years immediately preceding the
applicant’s request for renewal.

(c) Licenses can be renewed within
12 months -of the expiration date.

(d) A commercial driver learmer's
permit may not be renewed. These are
licenses containing restrictions X, Y, or Z.

(e) All applications for CDL
renewals must be made in person.

§16.73. Surrender of License. Any and all
valid driver’s licenses issued by Texas or
any other state must be surrendered to the
department before a new license will be
issued. Licenses issued by another state will
be returned to that state. Upon surrender,
the department may invalidate a Texas
license by completely removing the header
(color) bar from the documents. When an
applicant with a Texas license obtains a
commercial driver’s license commercial
driver’s license, (CDL), advances in grade,
renews a license, or obtains a duplicate and
more than 30 days validity remains on the
old license, this license will be invalidated
and the invalid document returned to the
applicant for identification purposes only.
The invalidated document is not a license to
drive.

§16.74. Fees. The fee for a commercial
driver’s license (CDL) or commercial driver
learnet’s permit is $40 for four years. Each
applicant holding a valid Texas driver's

license will have his license renewed for
four years from the applicant’s next birth-
day unless the license is expired, in which
case it will be renewed from the last birth-
day. The fee for renewals is also $40.

§16.75. Credits.

{a) On the date the original CDL is
issued the spplicant will be given $4.00 for
each whole year that remains on his current
Texas license. If the original commercial
driver’s license (CDL) is issued on the
applicant’s birthday and the current license
does not expire until the next year, the
applicant will be given $4.00 credit, in
which case the fee to be collected will be
$36.

(b) Credit will not be given for an
instruction permit or a CDL held by an
applicant.

§16.76. Motorcycle Education Fees. If an
applicant has a Class M license in conjunc-
tion with a commercial driver’s license
(CDL), the motorcycle fee of $5.00 will no
be charged.

§16.77. Duplicates. The fee for a dupli-

, cate commercial driver’s license (CDL) is

$5.00. Duplicate licenses will be issued for
change of name, or address, or for lost
licenses.

§16.78. Exam Fees. If an applicant makes
any change in his commercial driver’s
license (CDL) which requires any test
including vision, knowledge, and skills
tests, at any time other than the original
issuance or on renewal, the exam fee for
each change requiring an exam is $10. For
example, if an applicent desires four
changes on the license, each requiring a
test, the exam fee is $40. There is no
additional charge for the new license issued.
This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 15, 1990.
TRD-9003008 Joe E. Milner

Director
Texas Department of
Public Safely

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
465-2000
L L 4 L
Chapter 19. Breath Alcohol
Testing Regulations
Texas Ignition Interlock De-
vice Regulations
e 37 TAC §§19.21-19.26
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The Texas Department of Public Safety
proposes new §§19.21-19.26, conceming
Texas ignition interlock device regulations.
The new sections will promulgate regulations
for the approval of models and classes of
these devices, standards for the calibration
and maintenance, and responsibility of
manufacturer's of these devices. Written no-
tice from the department to a manufacturer
approving a device is admissible in any civil
or criminal proceeding in this state. The
manufacturer shall reimburse the department
for any cost incurred by the department in
approving such device. The department may
not be held liable in any civil or criminal
proceeding arising out of the use of a device
approved under these sections.

Melvin C. Peeples, assistant chief of fiscal
affairs, has determined that for the first five-
year period the sections are in effect there
will be fiscal implications as a result of
enforcing or administering the sections. Effect
on state government for the years 1990-1994
will be an estimated increase in revenue of
$100. There will be no effect on local
government.

George E. Browne, scientific director, has
determined that for the first five-year period
the sections are in effect the public benefit
anticipated as a result of enforcing the
sections will be: assurance of the public that
Texas ignition interlock devices conform to
and meet basic scientific parameters and
standards in accordance with legislative in-
tent. There will be no effect on small
businesses as a result of enforcing the
sections. The department is uynable to
determine cost to an individual required to
use an ignition interlock device due o the
many vanables involved with court
administration and terms of each individyal
case.

Comments on the proposal may be submitted
to John C. West, Jr., Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2000.

The new sections are proposed under Texas
Civil Statutes, Article 6687b, §25(a) which
provide the Texas Department of Public
Safety with the authority to promulgate rules
and regulations for administration of this Act.

§1921. Explanation o Terms and
Actions. The following words and terms
when used in this undesignated head, shall
have the following meanings, unless indi-
cated otherwise.

Alcohol-Ethyl alcohol.

Alcohol concentration-The weight
amount of alcohol contained in a unit vol-
ume of breath or air, measured in grams of
Ethanol/210 liters of breath or air and ex-
pressed as grams/210 liters. Breath alcohol
concentration in these regulations shall be
designated as "alcohol concentration.”

Alveolar air—Also called “deep
lung air” or "alveolar breath.” Air sample
which is the last portion of a prolonged,
uninterrupted exhalation and which gives a
quantitative measurement of alcohol con-
centration from which breath alcohol con-
centrations can be determined. "Alveolar"
refers to the alveoli, which are the smallest

.air passages in the lungs, surrounded by

capillary blood vessels and through which
an interchange of gases occurs during respi-
ration.

Approval-Meeting and maintain-
ing the requirements of these regulations
and placement on the scientific director’s
list of approved devices. Approval may be
denied, cancelled, withdrawn, and/or sus-
pended at any time, for cause by the scien-
tific director.

Bogus—Any gas sample other than
the unaltered, undiluted, or filtered alveolar
air sample coming from the individual
required to have an ignition interlock device
installed in his/her vehicle.

Breath alcohol analysis—-Analysis
of a sample of person’s expired alveolar
breath to determine the concentration of
alcohol in the person’s breath.

Costs-The nonrefundable original
administrative fees plus any and all costs
incurred by the department for testimony
and/or approval or withdrawal of approval
of any device. Any and all incurred costs
and expenses shall be the responsibility of
the manufacturer and shall be reimbursed to

the department within 30 days. Failure to

pay or reimburse the department for all
costs shall result in the denial or withdrawal
of approval of the device.

Designated manufacturer’s
representative~An individual and/or agency
designated by the manufacturer to act on
behalf of or represent the manufacturer of a
device.

Designated service
representative—~An individual designated by
the manufacturer or designated
manufacturer’s representative to calibrate,
maintain, and repair the interlock device.

Device-An ignition interlock de-
vice.

False negative result—~An analysis
result indicating an alcohol concentration
less than the midpoint value when the ac-
tual alcohol concentration exceeds the mid-
point value.

False positive result-A test result
indicating an alcohol concentration exceed-
ing the midpoint value when the actual al-
cohol concentration is less than the
midpoint value.

Filtered air samples—-Any mecha-
nism by which there is an attempt to re-
move alcohol from the human breath
sample. Filters would include but are not
limited to silica gel, drierite, cat litter, ciga-
rette filters, water filters, cotton, etc.

Ignition interlock device (IID)-A
device that is a breath alcohol analyzer that
is connected to a motor vehicle ignition. In
order to start the motor vehicle engine, a
driver must blow an alveolar breath sample
into the analyzer which measures the alco-
hol concentration. If the alcohol concentra-

tion exceeds the calibrated setting on the
interlock device, the motor vehicle engine
will not start.

Interlock-The mechanism which
prevents a motor vehicle from starting when
the alcohol concentration of a person ex
ceeds a preset value.

Manufacturer—The actual producer
of the device.

Midpoint value-A pre-set or pre-
determined alcohol concentration setting at
which, or above, the device will prevent the
ignition of a motor vehicle from operating.

Negative result-A test result indi-
cating that the alcohol concentration is less
than the mid-point value.

Office of the scientific
director-The individual responsible for the
implementation, administration, and en-
forcement of the Texas Ignition Interlock
Device Regulations or his staff.

Positive result~A test result indi-
cating that the alcohol concentration ex-
ceeds the midpoint value.

Purge-Any mechanism which
cleanses or removes a previous breath or
reference sample from the device and spe-
cifically removes alcohol.

Reference sample de-
vice~A device which generates a headspace
gas above a water/alcohol solution that is
maintained at a thermostatically controlled
temperature. This headspace gas can be
used to simulate the breath alcohol concen:
tration of an individual who has been drink-
ing alcoholic beverages and whose alcohol
concentration is reflected in an analysis of a
breath sample. The results of this analysis
are expressed as grams of alcohol/210 liters
of breath.

Restart-The condition in which a
test is successfully completed and the motor
vehicle is started, and then at some point
the engine stops for any reason (including
stalling). A restart is the ability to start the
engine again, within one minute, without
completion of another breath alcohol analy-
sis.

Security—Protection and safeguards
incorporated into ignition interlock devices
to ensure proper performance and ensure
against failure caused either by inherent
defects or human tampering which causes
the device not to operate as designated.

Withdrawal of
approval-Cancellation of approval of a de-
vice; to wit, not meeting or maintaining
these regulations.

§19.22. Procedures for Approval. All ig-
nition interlock devices to be used in the
state pursuant to Texas Civil Statutes,
Article 6687b, §23A(f) and §25(a) must be
approved by model and/or class by the of-
fice of the scientific director, Alcohol Test-
ing Program, Texas Department of Public
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Safety (hereinafter referred to as the scien-
tific director).

(1) The scientific director will
establish and maintain a list of approved
devices by model and/or class for use in the
state.

(2) If application is made for
approval of a device by model and/or class
not on the approved list, the following
procedures and standards shall apply.

(A) A manufacturer or
designated manufacturer’s representative re-
questing approval of a device must submit a
production model of the device, along with
a written request for approval. It shall be
the responsibility of the manufacturer or the
designated manufacturer’s representative to
incur costs of mailing or shipping of the
device to and from the department. It shall

“also be the responsibility of the
manufacturer or the designated
manufacturer’s representative to submit a
certified check or money order in the
amount of $50 payable to the Texas
Department of Public Safety (This is an
administrative approval processing fee and
is nonrefundable).

(B) Accompanying each de-
vice shall be a notarized letter and/or affida-
vit from a testing laboratory certifying that
the submitted device by model and/or class
meets or exceeds all requirements set forth
in §19.23 of this title (relating to Technical
Requirements) and §19.24 (a)-(b) of this
title (relating to Miscellaneous
Requirements) and/or other requirements as
determined by the scientific director. This
affidavit shall also include:

(i) name and location of
the testing laboratory;

(i) address and phone
number of the testing laboratory;

(iii) description of the
tests performed;

(iv) copies of the data and
results of the testing procedures; and

(v) names and qualifica-
tions of the individuals performing the tests.

(3) Prior w approval of the de-
vice, the manufacturer or the designated
manufacturer’s representative shall com-
plete and submit an application approval
affidavit available from the scientific
director. The notarized application approval

affidavit shall be signed by the
manufacturer or the designated
manufacturer’s representative. This

approval affidavit shall state that the device
by model and/or class will be calibrated and
maintained pursuant to these regulations
and as designated by the scientific director.
This form shall serve as an agreement that
if the device is not calibrated, maintained,
or does not meet or exceed all standards set
forth in these regulations, and designated by

the scientific director, approval of the de-
vice shall be denied or withdrawn.

(A) If a device is submitted
for approval by a party other than the
manufacturer, the submitting party shall
submit a notarized affidavit from the
manufacturer of the device certifying that
the submitting party is an authorized and
designated manufacturer’s representative
and that it is agreed and understood that any
action taken by the scientific director or any
cost incurred in accordance with the
provisions of these regulations shall ulti-
mately be the responsibility of the
manufacturer.

(B) The manufacturer and/or
manufacturer’s representative shall submit,
with the application for approval, the
names, addresses, phone numbers, and qual-
ifications of individuals designated as the
service representatives responsible for peri-
odically maintaining, calibrating, and re-
pairing the device in accordance with
§19.25 of this title (relating to Maintenance
and Calibration Requirements). '

(i) Itis recommended that
the designated service representative meet
the minimum requirements as set forth in
§19.5a)(1)-(4) of this title (relating to Tech-
nical Supervisor Certification).

(i) In lieu of meeting the
minimum requirements set forth in
§19.5(a)(1)-(4) of this title (relating to
Technical Supervisor Certification), the sci-
entific director shall determine if the
designated service representative possesses
the necessary qualifications to maintain,
calibrate, and repair the device pursuant to
these regulations based upon the
documentation submitted in compliance
with this paragraph.

§19.23. Technical Requirements.

(a) Accuracy. The midpoint value
for the interlock device shall be 0.03 g/210
liters alcohol concentration. The accuracy
of the device shall be 0.030 g/210 liters plus
or minus 0.005 g/210 liters. The accuracy
will be determined by analysis of an exter-
nal standard generated by a reference
sample device.

(b) Precision. The device shall cor-
relate with a known alcohol concentration
of 0.03 g/210 liters with accuracy set forth
in subsection (a) of this section. A correla-
tion of 95% will be considered reliable pre-
cision; 95 of 100 times the device must
respond to, detect, and prevent the motor
vehicle engine from operating when the
operator has an alcohol concentration of
0.03 g/.210 liters or greater or any other
limits as set by the scientific director.

(1) The proportions of false
positive results shall not exceed 5.0%.

(2) The proportion of false neg-
ative and uncertain results shall not exceed
5.0%.

(c) Specificity. A test of alcohol-
free samples shall not yield a positive re-
sult. Endogenously produced substances ca-
pable of being present in the breath shall
not yield or significantly contribute to
positive results.

(d) Temperature. The device shall
meet the requirements of subsections (a)
and (b) of this section when used at ambient
temperatures of -20=C to 83=C or other
limits as set by the scientific director.

(e) Barometric pressure. The device
shall meet the requirements of subsections
(a) and (b) of this section irrespective of
atmospheric pressure or, as a minimum,
operate according to said requirements at
altitudes from O to 8,000 feet above sea
level.

(f) Vibrational stability. The device
shall meet the requirements of subsections
(a) and (b) of this section when subjected to -
simple harmonic motion having an ampli-
tude of 0. 38mm (0.015 inches) applied
initially at a frequency of 10 Hz and in-
creased at a uniform rate to 30 Hz in 2
minutes, then decreased at a uniform rate to
10 Hz in 2 minutes The device shall also
meet the requirement of subsections (a)-(b)
of this section when subjected to simple
harmonic motion having an amplitude of O.
19mm (0.0075 inches) applied initially at a
frequency of 30 Hz and increased at a uni-
form rate to 60 Hz in 2 minutes, then
decreased at a uniform rate to 30 Hz in 2
minutes.

§19.24. Miscellaneous Requirements.

(a) Security. The device shall be
designed so that security features will be
difficult to circumvent.

(1) Security provisions shall
include, but not be limited to prevention or
preservation of evidence of cheating by at-
tempting to use bogus or filtered breath
samples or circumvention of the device
electronically.

(2) The device may use special
seals or other methods that record attempts
to circumvent security provisions.

(3) The device shall be checked
for evidence of tampering at least once ev-
ery other month or more frequently if the
need arises.

(4) When evidence of tampering
is discovered, the manufacturer’s designated
service representative shall notify, in writ-
ing, the court authorizing installation and
the scientific director.

(b) Operational features. The de-
vice shall be designed to permit a restart of
a motor vehicle's ignition within one
minute after the ignition has been shut off,
without requiring a further alcohol analysis.
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The restart function shall be checked during
each routine inspection. The device shall
also automatically purge alcohol before
allowing subsequent analyses. In addition to
the operational features of these regulations,
the scientific director may impose
additional requirements as needed depend-
ing upon design and functional changes in
device technology.

(c) Product liability. The
manufacturer of the device shall carry lia-
bility insurance covering product liability,
including coverage in Texas with a
minimum policy limit of $1 million,

(d) Product warranty. The
manufacturer shall provide a warranty of
performance to ensure responsibility for
support for service within a maximum of 48
hours after notification of a complaint. This
support shall be in effect during the period
the device is required to be installed in a
motor vehicle.

(e) Modifications. Once a device
by model and/or class has been approved no
modification in design or operational con-
cept may be made without prior written
consent of the scientific director (This does
not include replacement or substitution of
repair parts to maintain the device).

(f) Waming label. A warmning label
containing the following language shall be
affixed to each device: "Any individual
tampering, circumventing, or misusing this
device shall be subject to prosecution
and/or civil liability."

(g) Safety. The device shall be
designed to comply with generally
recognized safety requirements.

(h) Specification and operating
instructions. Manufacturers shall provide
with each device a precise set of
specifications which describe the features of
the device concemned in the evaluation of its
performance. A set of detailed operating
instructions shall be supplied with each de-
vice. Operating instructions shall be com-
patible with performance standards and
with performance evaluation requirement.

(i) General. Any other requirements
as may be determined necessary by the
scientific director to ensure that the device
functions properly and reliably.

§1925. Maintenance and Calibration
Requirements.

(a) The device shall be inspected,
maintained, and calibrated for accuracy and
operational performance at least once every
other month and more frequently, if
necessary, as specified by the scientific
director. This maintenance and calibration
check will be performed by the designated
service  representative  approved in
accordance with §19.22(3)(B) of this title
(relating to Procedures for Approval).

(b) The maintenance and calibra-
tion check will consist of but not be limited

to a check of the device to determine that
the device is properly functioning in
accordance with the following sections:
(1) accuracy-§19.23(a) of this
title (relating to Technical Requirements);

(2) security-§19.24(a) of this

title (relating to Miscellaneous
Requirements); and
(3) operational fea-

tures—§19.24(b) of this title (relating to Mis-
cellaneous Requirements).

(¢) Documentation and records of
periodic checks shall be maintained by the
manufacturer and/or the manufacturer’s
designated representative and shall be
provided by the manufacturer and/or the
manufacturer’s designated representative
upon request to the office of the scientific
director and/or any court adjudicating civil
or criminal Lability, or supervising a
probationer.

(d) If, at any tme of routine
inspection, or at any other time, the device
fails to meet the provisions of this section,
the device shall be removed from service or
calibrated and/or repaired, and the
manufacturer’s designated service
representative shall notify, in writing, the
court ordering and/or authorizing installa-
tion and the scientific director.

§19.26. Approval, Denial, and Withdratval
of Approval.

(a) Upon proof of compliance with
these regulations, an ignition interlock de-
vice will be approved by brand and/for
model and will be placed on a list of
approved devices. Notification of approval
shall be made in writing to the
manufacturer. It will be the responsibility of
the manufacturer to provide proof that each
individual device installed in any motor ve-
hicle meets or exceeds the minimum
standards of these regulations and is the
same model and/or class approved by the
scientific director. It will further be the
responsibility of the manufacturer io
provide expert or other required testimony
in any civil or criminal proceedings as to
the method of manufacture of the device,
how said device functions, and the testing
protocol by which the device was approved.
In the event it should become necessary for
the scientific director to provide testimony
in any civil or criminal procedures
involving the approval or use of the device,
the manufacturer shall reimburse the
department for any costs incurred in
providing such testimony. Failure to
provide this reimbursement shall result in
withdrawal of approval for the device.

(b) The approval of a device, or the
approval of a manufacturer, manufacturer’s
represeniative, or designated service
representative may be denied or withdrawn
by the scientific director if:

(1) the device, entity, or person
fails to meet the requirement for approval
under the Texas Ignition Interlock Device
Regulations; or

(2) the entity or person fails to
comply with the Texas Ignition Interlock
Device Regulations, or with any Ila
relating to the approval or operation of the
device.

(c¢) The denial or withdrawal of an
approval may be appealed to the director,
Texas Department of Public Safety. Such
appeals shall be governed by the provisions
of Texas Civil Statutes, Article 6252-13a
(Texas Administrative Procedure and Texas
Register Act).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 15, 1990.

TRD-9003009 Joe E. Milner

Director
Texas Department of
Public Safety

Earliest possible date of adoption: April 30,
1990

For further information, please call: (512)
465-2000

L 4 L 4 L 4
TITLE 40. SOCIAL
SERVICE AND
ASSISTANCE

Part 1. Texas Department
Human Service

Chapter 29. Purchased Health
Services

Subchapter W. Chemical De-
pendency Treatment Facility
Services

e 40 TAC §§29.2201-29.2203

The Texas Department of Human Services
(DHS) proposes new §§29.2201-29. 2203,
concerning chemical dependency treatment
facility services, for Early and Periodic
Screening, Diagnosis, and Treatment
(EPSDT) Program eligible individuals. The
new sections are proposed in new
Subchapter W, Chemical Dependency
Treatment Facility Services, in its Purchased
Health Services chapter. The proposal
specifies that the Texas Medical Assistance
Program will cover residential facility and out-
patient counseling chemical dependency
treatment services.

Burton F. Raiford, chief financial officer, has
determined that for the first five-year period
the proposed sections are in effect there will
be fiscal implications for state government as
a result of enforcing or administering the
sections. The effect on state government for
the first five-year period the sections are in
effect is an estimated additional cost of
$774,377 for fiscal year 1990; $2,913,750 for
fiscal year 1991; $3,028,447 for fiscal year
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1992; $3, 077,295 for fiscal year 1993; and
$3,282,867 for fiscal year 1994. There will be
no fiscal implications for local government as
a result of enforcing or administering the
sections.

‘Ar. Raiford also has determined that for each

ear of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be expanded
services to EPSDT-eligible clients to cover
residential treatment and outpatient individual
and group counseling for chemical dependen-
cy. There will be no effect on small
businesses as a result of enforcing the
sections. There is no anticipated economic
cost to persons who are required to comply
with the sections as proposed.

Questions about the content of this proposal
may be directed to Joe Branton at (512)
338-6505 in DHS's Purchased Health
Services Section. Comments on the proposal
may be submitted to Cathy Rossberg,
Agency Liaison, Policy Communication
Services-184, Texas Department of Human
Services 454-W, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of
publication in the Texas Register. DHS will
hold a public hearing to accept comments on
the proposal. The hearing will be held at 9
a.m., April 18, 1990, in the public hearing
room, 701 West 51st Street, Austin.

The purpose of the public hearing will also be
to consider comments on the proposed
payment rates which are based on the
reimbursement methodology in this proposal.
Copies of the proposed rates may be
obtained from Joe Branton, Purchased Health
Services-611-S, Texas Department of Human
Services, P.O. Box 149030, Austin, Texas
78714-9030.

The new sections are proposed under the
Human Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs.

§29.2201. Benefits and Limitations.

(a) Subject to the specifications,
conditions, limitations, and requirements
established by the department or its
designee, chemical dependency treatment
facility services are those facility services
determined by a qualified credentialed
professional, as defined by the Texas
Commission on Alcohol and Drug Abuse
(TCADA) in its Chemical Dependency
Treatment Facility Licensure Standards, to
be reasonable and necessary for the care of
a person under 21 years of age who is
chemically dependent.

(b) Chemical dependency is defined
as meeting at least three of the diagnostic
criteria for psychoactive substance depen-
dence in the American Psychiatric
Association's Diagnostic and Statistical
Manual of Mental Disorders.

(c) Covered chemical dependency

treatment facility services include, but are
not necessarily limited to:

(1) residential
services;

treatment

(2) outpatient individual coun-
seling services; and

(3) outpatient group counseling
services.

(d) Covered chemical dependency
treatment facility services are limited as
follows.

(1) Residential chemical depen-
dency treatment facility services are limited
to a maximum of 30 days per person per
calendar year.

(2) Outpatient individual
chemical dependency treatment counseling
services are limited to a maximum of 26
hours per person per calendar year.

(3) Outpatient group chemical
dependency treatment counseling services
are limited to a maximum of 135 hours per
person per calendar year.

§29.2202. Conditions for
Participation. Subject to the
specifications, conditions, limitations, and
requirements established by the department

or its designee, a chemical dependency
treatment facility must:

(1) be a facility that is licensed
by the Texas Commission on Alcohol and
Drug Abuse (TCADA), the state licensure

authority, as a chemical dependency
treatment facility;

(2) provide, at a minimum, the
standard services required by TCADA for
licensure (as determined by the type of
chemical dependency  service(s) it
provides);

(3) comply with all applicable
federal, state, and local laws and
regulations;

(4) be enrolled and approved for
participation in the Texas Medical
Assistance Program;

() sign a written provider
agreement with the department or its
designee. By signing the agreement, the
chemical dependency treatment facility
agrees to comply with the terms of the
agreement and all requirements of the
Texas Medical Assistance Program,
including regulations, rules, handbooks,
standards, and guidelines published by the
department or its designee; and !

(6) bill for services covered by
the Texas Medical Assistance Program in
the manner and format prescribed by the
department or its designee.

§29.2203. Reimbursement.

(a) Subject to the specifications,
conditions, limitations, and requirements
established by the department or its
designee, payment for covered chemical de-
pendency treatment facility services
provided by a participating treatment
facility is limited to the lesser of the actual
charge or the maximum allowable rates
established by the department or its
designee.

(b) The department adopts the max-
imum rates established for treatment used
by the Texas Commission on Alcohol and
Drug Abuse (TCADA). The department
will modify its maximum allowable rates
upon changes in TCADA's maximum rates
for treatment.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 26, 1990,

TRD-8003157 Cathy. Rossberg
Agency liaison, Policy
Communication
Services
Texas Department of
Human Services

Proposed date of adoption: June 1, 1990
For further information, please call: (512)
450-3765
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Withdrawn Sections

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days after filing. If
a proposal is not adopted or withdrawn six months after the date of publication in the Texas Register, it will
wtomatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas
Aegister.

TITLE 22. EXAMINING
BOARDS

Part XXII. Texas State
Board of Public
Accountancy

Chapter 511. Certification as
CPA

Experience Requirements
e 22 TAC §511.122

Pursuant to Texas Civil Statutes, Article
6252-13, §5(b), and 1 TAC §91. 24(b), the
proposed repeal to §511.122, submitted by
the Texas State Board of Public Accountancy
has been automatically withdrawn, effective
March 27, 1990. The repeai as proposed
appeared in the September 26, 1989, issue of
the Texas Register (14 TexReg 4978).

TRD-9003202

L 4 ¢ ¢

Pursuant to Texas Civil Statutes, Article -
6252-13, §5(b), and 1 TAC §91. 24(b), the
proposed new §511.122, submitted by the
Texas State Board of Public Accountancy has
been automatically withdrawn, effective
March 27, 1920. The new section as
proposed appeared in the September 26,
1989, issue of the Texas Register (14
TexReg 4978).

TRD-9003201

L 4 ¢ L 4
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Adopted Sections

An agency may take final action on a section 30 days after a proposal has been published in the Texas Register. The
section becomes effective 20 days after the agency files the correct document with the Texas Register, unless a later
date is specified or unless a federal statute or regulation requires implementation of the action on shorter notice.

if an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed text, the

proposal will be republished

with the changes.

TITLE 16. ECONOMIC
REGULATION

Part IV. Texas Department
of Licensing an
Regulation

Chapter 70. Industrialized
Housing and Buildings

Subchapter A. Legislative In-
tent, Purpose, Scope, and
Definitions

e 16 TAC §§70.1-70.4

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.1-70.4,
without changes to the proposed text as
published in the January 12, 1990, issue of
the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to aliow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will allow for adoption
of edited, renumbered, and reorganized
sections.

No comments were received regarding
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 1, 1990.

TRD-9003059 Larry Kosta

Executive Director
Texas Department of
Licensing and

Regulation

Effective date: April 13, 1990
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

¢ ¢ ¢

e 16 TAC §§70.1, 70.10,
70.20-70.23, 70.30, 70.40, 70.50,
70.51, 70.60-70.67, 70.70-70.77,
70.80, 70.100-70.103, 70.120

The Texas Department of Licensing and
Regulation adopts new §§70.1, 70.10,
70.20-23, 70.30, 70.40, 70.50, 70.51,
70.60-70.67, 70.70-70.77, 70.80, and 70.
100-70.103. Sections 70.1, 70.10,
70.20-70.23, 70.40, 70.50, 70.60-70.67, 70.
70-70.77, and 70.100 are adopted with
changes to the proposed text as published in
the January 12, 1990, issue of the Texas
Register (15 TexReg 176). Sections -70.30,
70.51, 70.80, and 70.101-70.103 are adopted
without changes and will not be republished.

The agency determined a need for a standard
numbering system; therefore, these num-
bered, reorganized sections are being
adopted. Also, the new sections are being
adopted in order to comply with statute
changes passed by the 71st Legislature.

The new sections have been reorganized,
renumbered, edited, and amended to improve
darity and consistency.

A representative of the Intemnational
Conference of Building Officials pointed out
the code groups requirements for certification

as a combination inspector had changed -

October 1, 1989. After reviewing the rnew
requirements, the depariment revised the
criteria to require the combination dwelling
inspector certification -which more closely
meets the previously established council
criteria. '

A representative of the Texas State Board of
Registration for Professional Engineers noted
that an incorrect reference had been utilized
concerning the Texas Engineering Practice
Act. The department agreed with the respon-
dent and corrected the reference.

The following groups and associations
commented in favor of adoption of the new
sections: International Conference of Building
Officials and Texas State Board of Registra-
tion for Professional Engineers.

The new sections are adopted under Texas
Civil Statutes, Article 5221f-1 and Article
9100, which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

§70.1. Authority. The sections in this
chapter are promulgated under the authority
of the provisions of Texas Civil Statutes,
Article 5221f-1 (the Act), relating to indus-
trialized housing and buildings and Texas
Civil Statutes, Article 9100, to conform to
the legislative mandate in the Act, to assure
compliance and to provide for uniform en-

forcement. In addition, it is the intent of
these sections to recognize the vital role of
municipalities in this state in the regulation
of on-site construction and erection of in-
dustrialized housing and buildings within
their jurisdictions and in coordinating prop-
erly the public interests of both the local
political subdivisions and the state.

§70.10. Definitions.

(a) The following words and terms,
when used in this chapter, shall have the
following meanings, unless the context

‘clearly indicates otherwise.

(1) Act-Texas Civil
Article 5221f-1.

(2) Building site—-A lot, the en-
tire tract, subdivision, or parcel of land on
which industrialized housing or buildings
are  sited.

(3) Building system-The design
and/or method of assembly of modular
components represented in the plans,
specificdtions,” and other documentation
which- may include structural, electrical,
mechanical, plumbing, fire protection, and
other systems affecting health and safety.

(4) - CABO-Council of American
Building Officials composed of ICBO,
SBCCI, and Building Officials and Code
Administrators International, Incorporated
(BOCA).

(5) Closed  construction-That
condition where any industrialized housing
or building, modular component, or portion
thereof is manufactured in such a manner
that all portions cannot be readily inspected
at the site without disassembly or destruc-
tion thereof.

(6) Commercial structure-An
industrialized building classified by the

Statutes,

‘applicable model code for occupancy and

use groups other than residential for one or
more families.

(7) Commission-The Texas
Commission of Licensing and Regulation.

(®)
Commissioner-Commissioner
Texas' Department
Regulation.

~of the
of Licensing and

(9) Commissioner’s designee—-A
person appointed by the commissioner to
act in a capacity of authority.

¢ Adopted Sections

March 30, 1990 15 TexReg 1787



(10) Compliance control
program-The  manufacturer’s system,
documentation, and methods of assuring
that industrialized housing, buildings, and
modular components, including their manu-
facture, storage, handling, and
transportation conform with the Industrial-
ized Housing and Buildings Act (the Act)
and this chapter.

(11) Component-A sub-
assembly, subsystem, or combination of
elements for use as a part of a building
system or part of a modular component that
is not structurally independent, but may be
part of structural, plumbing, mechanical,
electrical, fire protection, or other systems
affecting life safety.

(12) Council-The Texas Indus-
trialized Building Code Council.

(13) Decal-The approved form
of certification issued by the department to
the manufacturer to be permanently affixed
to the module indicating that it has been
constructed to meet or exceed the code
requirements and in compliance with the
sections in this chapter.

(14) Department-Texas
Department of Licensing and Regulation.

(15) Design package-The aggre-
gate of all plans, designs, specifications,
and documentation required by the sections
in this chapter to be submitted to the design
review agency, or required by the design
review agency for compliance review,
including the compliance control manual
and the on-site construction documentation.
Unique or site specific foundation drawings
and special on-site construction details pre-
pared for specific projects are not a part of
the design package except as expressly set
forth in §70.74 of this title (relating to
Alterations and Deviations).

(16) Design review agency-An
approved organization, private or public,
detmmmdbythecotmclltobequnhﬁedby
reason of facilities, personnel, experience,
demonstrated reliability to review designs,
plans, specifications, and building systems
documentation, and to certify compliance to
the sections in this chapter evidenced by
affixing the council’'s stamp. The Act
designates the department as a design
review agency.

(17) ICBO-International
Conference of Building Officials, 5360
South Workman Mill Road, Whittier, Cali-
fornia 90601.

(18) Industrialized  builder—A
person who is engaged in the assembly,
comnection, and on-site construction and
erection of modules or modular components
at the building site or who is engaged in the
purchase of industrialized housing or
buildings or of modules or modular
components from a manufacturer for sale or
lease to the public; a subcontractor of an
industrialized builder is not a builder for
purposes of the sections in this chapter.

(19) Industrialized building-A
commercial structure that is constructed in
one or more modules or constructed using
one or more modular components built at a
location other than the permanent commer-
cial site, and that is designed to be used as a
commercial building when the modules or
modular components are transported to the
permanent commercial site and are erected
on or affixed to a permanent foundation
system. The term includes the plumbing,
heating, air-conditioning, and electrical sys-
tems.

(20) Industrialized housing-A
residential structure that is designed for the
use and occupancy of one or more families,
that is constructed in one or more modules
or constructed using one or more modular
components built at a location other than
the permanent residential site, and that is
designed to be used as a permanent
residential structure when the modules or
moduldr components are transported to the
permanent residential site and are erected
on or affixed o a permanent foundation
system. The term includes the plumbing,
heating, air-conditioning, and electrical sys-
tems.

(21) Insignia-The approved
form of certification issued by the
department to the manufacturer to be per-
manently affixed to the modular component
indicating that it has been constructed to
meet or exceed the code requirements and
in compliance with the sections in this
chapter.

(22) Installation—On-site
construction (see paragraph (31) of this
section).

(23) Lease, or offer to lease—A
contract or other instrument by which a
person grants to another the right to possess
and use for a specified period of time in
exchange for payment of a stipulated price.

(24) Local building official-The
agency or department of a municipality or
other local political subdivision with
authority to make inspections and to
enforce the laws, ordinances, and
regulations applicable to the construction,
alteration, or repair of residential and com-
mercial structures.

(25) Manufacturer-A person
who constructs or assembles modules or
modular components at a manufacturing
facility which are offered for sale or lease,
sold or leased, or otherwise used.

(26) Manufacturing facility-The
place other than the building site, at which
machinery, equipment, and other capital
goods are assembled and operated for the
purpose of making, fabricating, construct-
ing, forming, or assembly of industrialized
housing, buildings, modules, or modular
components.

(27) Model-A specific design of
an industrialized house, building, or modu-
lar component which is based on size, room

arrangement, method of construction,
location, arrangement, or size of plumbing,
mechanical, or electrical equipment and
systems therein in accordance with an
approved design package.

(28) Modular component-A
structural portion of any dwelling or.
building that is constructed at a location
other than the site in such a manner that its
construction cannot be adequately inspected
for code compliance at the site without
damage or without removal of a part thereof
and reconstruction.

(29) Module-A three-
dimensional section of industrialized hous-
ing or buildings, designed and approved to
be transported as a single section independ-
ent of other sections, to a site for on-site
construction with or without other modules
or modular components.

(30) NFPA-National Fire
Protection Association, Batterymarch Park,
Quincy, Massachusetts 02269.

(31) Nonsite specific
building-An  industrialized house or
building for which the permanent site
location is unknown at the time of
construction.

(32) On-site
construction—Preparation of the site, foun-
dation construction, assembly and connec-
tion of the modules or modular components,
affixing the structure to the permanent
foundation, connecting the structures to-
gether, completing all  site-related
construction in accordance with designs, °

plans, specifications, and  on-site
construction documentation.
(33) Open  construction-That

condition where any house, building, or
portion thereof is constructed in such a
manner that all parts or processes of manu-
facture can be readily inspected at the
building site without disassembly, damage
to, or destruction thereof.

(34) Permanent foundation sys-
tem-A foundation system for industrialized
housing or buildings designed to meet the
applicable building code as set forth in
§70.100 of this title (relating to Mandatory
State Codes) and §70.102 of this title
(relating to Use and Construction of Codes).

(35) Person—An individual, part-
nership, company, corporation, association,
or any other legal entity, however orga-
nized.

(36) Price-The quantity of an
item that is exchanged or demanded in the
sale or lease for another.

(37) Public-The people of the
statc as a whole -to include individuals,
companies, corporations, associations or
other groups, however organized, and gov-
ernmental agencies.

(38) Registrant—A person who,
or which, is registered with the department
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pursuant to the rules of this chapter as a
manufacturer, builder, design review
agency, third party inspection agency, or
third party inspector.

(39) Residential  structure-In-
justrialized housing designed for occu-
pancy and use as a residence by one or
more families.

(40) Sale, sell, offer to sell, or
offer for sale-Includes any contract of sale
or other instrument of transfer of ownership
of property, or solicitation to offer to sell or
otherwise transfer ownership of property for
an established price.

(41) SBCCI-Southern Building
Code Congress International, Incorporated,
900 Montclair Road, Birmingham, Alabama
35213.

(42) Site or building site—-A lot,
the entire tract, subdivision, or parcel of
land on which industrialized housing or
buildings are sited. '

(43) Special conditions and/or
limitations-On-site construction
documentation which alerts the local
building official of items, such as handi-
capped accessibility or placement of the
building on the property, which may need
to be verified by the local building official
for conformance to the mandatory state
codes.

(44) Structure~An industrialized
house or building which results from the
complete assemblage of the modules, mod-
ular components, or components designed
to be used together to form a completed
unit.

(45) Third party inspector—An
approved person or agency, private or
public, determined by the council to be
qualified by reason of facilities, personnel,
experience, demonstrated reliability, and in-
dependence of judgement to inspect indus-
trialized housing, buildings, and portions
thereof for compliance with the approved
plans, documentation, compliance control
program, and applicable code.

(b) Other definitions may be set
forth in the text of the sections in this
chapter. For purposes of these sections, the
singular means the plural, and the plural
means the singular,

§70.20. Manufacturers and Industrialized
Builders. Manufacturers and industrial-
ized builders shall not engage in any
business activity relating to the construction
or location of industrialized housing or
buildings without being registered with the
department. ’

(1) An application for registra-
tion shall be submitted on a form supplied
by the department, and shall contain such
information as may be required by the
department. The application must be veri-
fied under oath by the owner of a sole
proprietorship, the managing partner of a

partnership, or the chief executive or chief
operating officer of a corporation. The
application must be accompanied by the fee
set forth in §70.80 of this title (relating to
Commission Fees).

(2) The registration shall be
valid for 12 months and must be renewed
annually. Every corporate entity must be
separately registered. Each separate manu-
facturing facility must be registered; a man-
ufacturing facility is separate if it is not on
property which is contiguous to a registered
manufacturing facility. An industrialized
builder must register each separate sales
office but is not required to register each
job location.

(3) A registered manufacturer or
industrialized builder shall notify the
department in writing within 10 days if:

(A) the corporate or firm
name is changed;

(B) the main address of the
registrant is changed;

(C) thexe is a change in 25%
or more of the ownership interest of the
company within a 12-month period;

(D) the location of any man-
ufacturing facility is changed;

(B) a new manufacturing
facility is established; or

(F) there are changes in
principal officers of the firm.

(4) An application for original
registration or renewal may be rejected if
any information contained on, or submitted
with, the application is incorrect. The
certificate of registration may be revoked or
suspended for any violation of the Act,
violation of the rules and regulations in this
chapter or administrative orders of the
department, or violations of the instructions
and determinations of the council in
accordance with §70.90 of this title (relating
to Civil Penalties and Injunctions) and
§7091 of this title (relating to Refusal,
Revocation, and Suspension of Registra-
tion).

§70.21. Approval of Design Review
Agencies and Third Party Inspection
Agencies and Inspectors.

(a) Pursuant 1o the criteria
established by the council as set forth in
§70.22 and §70.23 of this title (relating to
Criteria for Approval of Design Review
Agencies and Criteria for Approval of Third
Party Inspection Agencies and Inspectors)
the commissioner will recommend design
review agencies, third party inspection
agencies, and third party inspectors to the

council for approval. An application for
approval shall be submitted in writing to the
commissioner for consideration and
recommendation to the council. The
application shall be on the form, and con-
tain such information, as may be required
by the council.

(b) If the application is approved by
the council, it shall be filed with the
department as the registration of the
applicant as a design review agency, a third
party inspection agency, or a third party
inspector to perform specific functions. This
registration shall be a continuous registra-
tion so long as the information required by
this section is updated in accordance with
subsection (c) of this section and the annual
fee is paid. The department shall issue a
certificate of registration which shall state
the specific functions which the registrant is
approved to perform. The certificate of reg-
istration shall be valid for a 12-month
period on receipt of the application and the
registration fee by the department.

(c) Design review agencies, third
party inspection agencies, and third party
inspectors shall notify the department in
writing within 10 days if:

(1) the name of the registrant is
changed;

(2) the address of the registrant
is changed; .

(3) a partnership or corporation
is created or exists or there is a change in
25% or more of the ownership of the
business entity within a 12-month period;

(4) there are changes in
principal officers or key supervisory
personnel of the business entity; or

(5) there are changes in the key'
technical personnel of the agency or
changes in the certifications of the technical
persommel of the agency.

(d) An application for original reg-
istration or renewal may be rejected if any
information contained on, or submitted
with, the application is incorrect. The
certificate of registration may be revoked or
suspended for any violation of the Industri-
alized Housing and Buildings Act (the Act),
violation of the rules and regulations in this
chapter or administrative orders of the
commissioner, or violations of the
instructions and determinations of the coun-
cil in accordance with §70.90 of this title
(relating to Civil Penalties and Injunctions)
and §70.91 of this title (relating to Refusal,
Revocation, and Suspension of Registra-
tion).

(e) If a third party inspector, third
party inspection agency, or design review
agency is not approved, the department
shall forward a written explanation to the
applicant setting forth the council's reasons
for the disapproval.
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§7022. Criteria for Approval of Design
Review Agencies. An agency seeking
council approval as a design review agency
(DRA) shall submit a written application to
the commissioner. The application will
indicate the agency’s name, address, and
the telephone number of each office in
which design review services are to be per-
formed. The application will include the
following information:

(1) an organizational chart indi-
cating the names of managerial and techni-
cal personnel responsible for design review
functions within the agency. The chart must
indicate ‘the area or areas of review for
which the technical personnel are
responsible;

(2) a resume for each person
listed in the organizational chart indicating
academic and professional qualifications,
experience in related areas, and specific
duties within the agency. The minimum
personnel requirements and qualifications
shall be as follows.

(A) The manager or chief ex-
ecutive officer shall have a minimum of
four years of plans examination, design,
construction, or manufacturing experience
in the building industry, or any combination
thereof, and registration as a professional
engineer or architect in the State of Texas
(note: the applicant’s registration number
must be included on the resume).

(B) Technical staff members
may qualify for more than one discipline.
Therefore, the agency need not have an
individual staff member for each discipline.
Required certifications need not be from the
same code agency for the different disci-
plines. For example, a DRA may have a
structural reviewer, a mechanical reviewer,
and an electrical reviewer with the required
certifications through the International
Conference of Building  Officials,
Incorporated (ICBO) while the plumbing
reviewer, building planning reviewer, and
fire safety reviewer have the required
certifications through the Southern Building
Code Congress Intemnational, Incorporated
(SBCCI). The DRA is not limited to one
code group when filling positions in the
different disciplines. The technical staff
shall consist of the following positions.

(1) The structural re-
viewer shall have a bachelor’s degree with
specialized course work in structures in
civil, structural, or architectural engineering
or service equivalent in accordance with
subparagraph (C) of this paragraph, a
minimum of one year structural engineering
experience related to buildings, and
certification as either a building plan
examiner as granted by SBCCI or as a plans
examiner as granted by ICBO. Any
certification expiration dates must also be
submitted.

(ii) The mechanical re-
viewer shall have a bachelor’s degree in
engineering with specialized course work in
HVAC systems or service equivalent in
accordance with subparagraph (C) of this
paragraph, a minimum of one year mechan-
ical engineering experience related to
buildings, and certification as a mechanical
inspector as granted by either SBCCI or as
granted by ICBO. Any certification expira-
tion dates must also be submitted.

(iii) The electrical re-
viewer shall have a bachelor’'s degree in
engineering with specialized course work in
electrical engineering or service equivalent
in accordance with subparagraph (C) of this
paragraph, a minimum of one year electrical
engineering experience related to buildings,
and certification as either a commercial
electrical inspector as granted by SBCCI or
as an electrical inspector as granted by
ICBO. Any certification expiration dates
must also be submitted.

(iv) The plumbing re-
viewer shall have a bachelor’s degree in
engineering with specialized course work in
hydraulics or service equivalent in
accordance with subparagraph (C) of this
paragraph, a minimum of one year plumb-
ing experience related to buildings, and
certification as a plumbing inspector as
granted by either SBCCI or as granted by
ICBO. Any certification expiration dates
must also be submitted.

(v) The building planning
reviewer shall have a bachelor’s degree in
engineering or architecture or service equiv-
alent in accordance with subparagraph (C)
of this paragraph, a minimum of one year
experience related to building planning, and
certification as either a building plan
examiner as granted by SBCCI or as a plans
examiner as granted by ICBO. Any
certification expiration dates must also be
submitted.

(vi) The fire safety re-
viewer shall have a bachelor’s degree in
engineering or architecture or service equiv-
alent in accordance with subparagraph (C)
of this paragraph, a minimum of one year
experience in fire protection engineering
related to buildings, and certification either
as a building plan examiner as granted by
SBCCI or as a plans examiner as granted by
ICBO. Any -certification expiration dates
must also be submitted.

(C) A minimum of eight
years of creditable experience in
engineering or architectural practice indica-
tive of growth in engineering or architec-
tural competency and responsibility is an
acceptable service equivalent for academic
requirements. This experience may be
counted concurrently for those wishing to
show service equivalency in more than one
field. To be considered creditable,
experience must satisfy the requirements
outlined in the Texas State Board of Regis-

tration for Professional Engineers board
rules of practice and procedure or the Texas
Board of Architectural Examiner rules and
regulations of the board regulating the
practice of architecture.

. (D) In lieu of a registration
number issued by the Texas State Board of
Registration for Professional Engineers, an
applicant currently registered in some other
state and applying for registration in Texas
under the provisions of the Texas
Engineering Practice Act, §20(a) and (b),
may satisfy the requirement by providing a
copy of an application for registration and a
letter from the board acknowledging receipt
and authorizing interim practice.

(3) complete documentation,
including examples of data sheets or other
forms used to analyze construction and
equipment, preliminary and final reports,
and an agency compliance assurance
manual to substantiate the agency's ability
to evaluate building systems and
compliance control manuals for compliance
with standards. Evidence must be presented
in the areas of structural, mechanical, elec-
trical, plumbing, building planning, and fire
safety. The documentation should include
an example of a building system or
compliance control manual which the
agency has evaluated for compliance with a
code or set of standards;

(4) a properly notarized state-
ment of certification signed by the agency
manager or chief executive officer that:

(A) its board of directors, as
a body, and its managerial and technical
personnel, as individuals, are free to exer-
cise independence of judgment in the
performance of their duties within the
agency,

(B) its activities pursuant to
the discharge of responsibility as a design
review agency will not result in financial
benefit to the agency via stock ownership or
other financial interest in any producer, sup-
plier, or vendor of products involved, other
than through standard fees for services ren-
dered;

(C) the agency will consis-
tently and uniformly implement the policies
and determinations of the council with re-
gard to interpretations of the standards and
rules;

(D) the agency will not
provide design services or prepare
compliance control manuals for
manufacturers for whom it acts as a design
review agency;

(E) all information contained
in the application for approval as a design
review agency is true, timely, and correct;
and
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(F) all future changes will be
immediately communicated to the

department;

(5) a list of states in which the
agency is currently approved to provide
similar services.

§70.23. Criteria for Approval of Third
Party Inspection Agencies and Inspec-
tors. An agency seeking council approval
as a third party inspection agency shall
submit a written application to the
commissioner. The application will indicate
the agency name, address, and telephone
number of each office through which third
party inspections will be coordinated. The
application will include the following
information:

(1) an organizational chart
showing the names of managerial and tech-
nical personnel responsible for in-plant and
on-site construction inspections;

(2) a resume for each person
listed in the organizational chart indicating
academic and professional qualifications,
experience in related areas, and specific
duties within the agency. Certification expi-
ration dates must also be submitted. The
minimum personnel requirements and quali-
fications are as follows.

(A) The manager or chief
executive officer shall have a minimum of
five years experience in building code en-
forcement or compliance control of building
systems, a minimum of one year experience
in responsible technical project planning
and management, and registration as a
professional engineer or architect in the
State of Texas (note: the applicant’s regis-
tration number must be included on the
resume).

(B) The supervisor of
inspections shall have a high school di-
ploma or equivalent, a minimum of five
years experience as an inspector in manu-
factured buildings or related compliance
control or equivalent, and certification as:

(i) a combination dwell-
ing inspector as granted by the International
Conference of Building  Officials,
Incorporated (ICBO);

(ii) a one and two family
dwelling inspector as granted by either the
Southern Building Code Congress Interna-
tional, Incorporated (SBCCI) or ICBO; or

(iii)) a building inspector,
mechanical inspector, electrical inspector,
and plumbing inspector (the applicant must
have certifications in all four areas) as
granted by either SBCCI or ICBO. The
certifications in the four areas of inspection
are not required to be from the same
certification agency. For example, an
applicant may be certified as a building

inspector and a mechanical inspector by
SBCCI and certified as an electrical inspec-
tor and a plumbing inspector by ICBO.

(C)' The inspector shall have
a high school diploma or equivalent, a
minimum of one year experience in
building code enforcement, compliance
control inspection, or building experience,
and certification as:

(i) a combination dwell-
ing inspector as granted by ICBO;

(ii) a one and two family
dwelling inspector as granted by either
SBCCI or ICBO; or

(iii) a building inspector,
mechanical inspector, electrical inspector,
and plumbing inspector as granted by either
SBCCI or ICBO. The certifications in each
of the four areas of inspection are not
required to be from the same certification
agency. Additionally, one inspector is not
required to have certifications in all four
areas of inspection. However, all four areas
of certification must be represented unless
the agency employs inspectors who are
certified in accordance with clauses (i) and
(ii) of this subparagraph. For example, the
agency may employ one inspector certified
as a building inspector by SBCCL one
certified as a mechanical inspector by
ICBO, one certified as an electrical inspec-
tor by ICBO, and one certified as a plumb-
ing inspector by SBCCI. However, each
inspector may only inspect in the area for
which he or she is certified, i.e., a mechani-
cal inspector inspects mechanical, an elec-
trical inspector inspects electrical, etc.

(D) In lieu of a registration
number issued by the Texas State Board of
Registration for Professional Engineers, an
applicant currently registered in some other
state and applying for registration in Texas
under the provisions of the Texas
Engineering Practice Act, §20(a) and (b),
may satisfy the requirement by providing a
copy of an application for registration and a
letter from the board acknowledging receipt
and authorizing interim practice;

(3) complete documentation to
substantiate the agency’s ability to perform
in-plant and on-site construction inspections
and follow-up inspections to determine the
compliance of a building manufacturer with
the standards and rules. The application will
include a formal description of the agency’s
supervision and training program for in-
spectors,  performance  records  of
manufacturers, examples of inspection
reports, agreements or contracts with
manufacturers, and any other pertinent
information;

(4) a properly notarized state-
ment of certification signed by the agency
manager or chief executive officer that:

(A) its board of directors, as
a body, and its managerial and inspection
personnel, as individuals, are free to exer-
cise independence of judgment in the
performance of their duties within the
agency; :

(B) its activities pursuant to
the discharge of responsibilities as a third
party inspection agency will not result in
financial benefit to the agency via stock
ownership or other financial interests in any
producer, supplier, or vendor of products
involved, other than through standard fees
for services rendered;

(C) the agency will consis-
tently and uniformly implement the policies
and determinations of the council with re-
gard to interpretations of the standards and
rules;

(D) the agency will not
provide design services or prepare
compliance control manuals for
manufacturers for whom it acts as a third

party inspection agency;

(E) all information contained
in the application for approval as a third
party inspection agency is true, timely, and
correct; and

(F) all future changes will be
immediately commumicated to the
department;

(5) a list of states in which the
agency is currently approved to provide
product certification or validation or third
party inspection services and a complete
description of each system and program
involved.

§70.50. Manufacturer and Builder Monthly
Reports.

(a) The manufacturer shall submit a
monthly report to the department, on a form
supplied by the department, of all industri-
alized housing, buildings, modules, and
modular components which were con-
structed and to which decals and insignia
were applied during the month. The report
must state the name and address of the
industrialized builder to whom the struc-
tures, modules, or modular components
were sold, consigned, or shipped. If any
such units were produced and stored, the
report must state the storage location. The
report shall also contain:

(1) the serial or identification
number of the units;

(2) the decal or insignia number
assigned to each identified unit;

(3) the registration number of
the industrialized builder (as assigned by
the department) to whom the units were
sold, consigned, and shipped;
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(4) the building site location to
which any units were shipped;

(5) an identification of the type
of structure for which the units are to be
used, e.g., single family residence, duplex,
two-story motel, 75 units three-story apart-
ment, etc.;

(6) any other information the
department may require on the form or by
separate instruction letter; and

(7) an indication of zero units if
there was no activity for the reporting
month.

(b) Each industrialized builder shall
submit a monthly report to the department,
on a form or in the format the department
requires, which shall contain:

(1) the specific address of each
building site on which the industrialized
builder has performed any on-site
construction work during the month;

(2) identification of the issuing
city and the number and description of any
building permit issued to the builder during
the month;

(3) the decal and insignia
numbers and unit identification numbers of
all modules or modular components assem-
bled or installed at a building site during the
month; )

(4) the locations and descrip-
tions of the types of structures for which
certificates of occupancy were issued
during the month;

(5) any other information the
department may require on the form or by
separate instruction letter; and

(6) an indication of zero units if
there was no activity for the reporting
month.

(¢) The manufacturer's and indus-
trialized builder’s monthly reports must be
filed with the department no later than the
10th day of the following month.

§7051. Third Party Inspection Reports.

(a) When performing in-plant
inspections at a manufacturing facility or
performing inspections at the building site,
the third party inspector must file reports on
the forms and in the format the department
may require by written instruction (in
accordance with any requirements set by

the council). The TPIA/TPI must keep on -

file, for a minimum of five years, a copy of
all inspection reports for inspections per-
formed by the TPIA/TPIL

(b) The reports must be filed with
the department each week or at such other
intervals as the department may require
pursuant to council instructions.

§70.60. Division of Responsibilities. This
subchapter implements the intent of the In-

dustrialized Housing and Buildings Act (the
Act) in the public interest for the division of
responsibility and authority between and
among the commission, commissioner,
department, council, and local building offi-
cial.

(1) Commission. The
commission shall have the authority to set
fees for registration, for inspections, for de-
cals, insignia, and review time.

(2) Commissioner or designee.
The commissioner shall:

(A) adopt rules and
regulations and administrative orders as
necessary to assure compliance with the Act
and the actions and decisions of the council;

(B) evaluate, according to
the council’s criteria, the qualifications of
third party inspection agencies/inspectors
and design review agencies, and then make
recommendations to the council;

(C) publish a listing of all

approved third party inspectors and design
review agencies; and

(D) authorize a building
inspection of ‘industrialized housing and
buildings constructed in another state to be
performed by an inspector of the equivalent
regulatory agency of the other state and to
authorize the performance of inspections of
industrialized housing or buildings that are
constructed in this state for use in another
state. The commissioner must enter a
reciprocity agreement with the agency of
the other state as necessary to implement
this section.

3) Department. The
department shall have authority to:

. (A) review (when the
department acts as a design review agency)
designs, plans, specifications, and
documentation to determine compliance of
the submitted building system with the
mandatory state codes and these rules and
cause the stamp of the council to be placed
on each page of such documentation that
meets or exceeds the code standards and
these rules and regulations;

(B) inspect the construction
of industrialized housing or buildings, either
modules or modular components, at the
manufacturing facility and inspect on-site
construction in accordance with the Act and
any inspection instructions of the council to
assure compliance with the applicable man-

datory codes; and

(C) monitor and evaluate the
performance of third party inspectors and
design review agencies and make

- performance reports and recommendations

to the council as may be necessary.

(4) Council. The council shall
have authority to:

(A) establish criteria for the
qualification of third party inspectors and
design review agencies;

(B) approve or disapprove all
applications to be an approved third party
inspector or design review agency;

(C) adopt and approve a
stamp to be used by a design review agency
or the department to certify that the design
package meets or exceeds the requirements
of the mandatory state codes;

(D) determine if amendments
or revisions to the model codes as finally
approved, respectively, by the International
Conference of Building Officials, Southern
Building Code Congress International, or
National Fire Protection Association, are in
the public interest and consistent with the
purposes of the Act; if so determined, and
after a hearing, to require that the manda-
tory state codes be amended accordingly;

(E) resolve all questions
relating to the design package conceming
code equivalency or the use of alternate
materials or methods of construction, from
an engineering performance standpoint, to
the standards and requirements of the man-
datory state codes as may be submitted in
writing by a local building official, the
department, or a manufacturer;

(F) upon petition by a local
building official and after a hearing, to
require any reasonable amendment to the
Uniform Building Code group or the
Standard Building Code group that the
council determines to be essential for the
health and safety of the public;

(G) issue instructions for the
inspection of both the in-plant and on-site
construction of industrialized housing and
buildings; and

(H) submit to the
commissioner for adoption any rules
necessary to implement the decisions,
actions, and interpretations of the council.

(5) Local building official. The
local building official shall have the
authority to:

(A) require and review a
complete set of design plans and
specifications bearing the stamp of the
council for each installation of industrial-
ized housing or buildings within its
jurisdiction for compliance with the manda-
tory state codes;
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(B) require that all applicable
local permits and licenses be obtained and
fees paid before any construction or
placement of modules or modular
components begins on the building;

©) enforce all local
ordinances relating to land use and zoning,
building setback, side and rear yard offsets,
site planning, development, subdivision
control, and landscape architectural
requirements;

(D) require that all modules
or modular components manufactured after
January 1, 1986, have affixed the decal or
insignia issued by the department;

(E) witness in-plant
inspections in order to  make
recommendations for inspection procedures
to the council;

(F) inspect all  on-site
construction, including the construction of
the foundation system and the erection, as-
sembly, and connection of the modules or
modular components to the permanent
foundation to assure compliance with the
approved design package and the on-site
construction documentation for industrial-
ized housing or buildings to be sited within
its jurisdiction;

(G) perform an overall visual
inspection for obvious nonconformity to the
applicable code, require final inspections
along with any tests which are required by
the approved installation instructions, on-
site construction documentation, and/or the
applicable code, and require the comrection
of deficiencies identified by the tests or
discovered in final inspections;

(H) notify the commissioner
of any damage to a module or modular
component resulting from transportation to,
or handling at, the building site which is not
corrected by the industrialized builder;
notify the commissioner of any
noncompliance to, or deviation from, the
approved building system or applicable
code; and report to the commissioner any
violation of these rules and regulations.
These notices and reports shall be submitted
by certified mail; and

(I) petition the council to
amend the mandatory state codes if the
amendment is essential for the health and
safety of the public on a statewide basis.

(6) Local amendments to man-
datory codes. A local building official or
municipality shall not require or enforce
any amendments to the mandatory codes as
set forth in these rules as a prerequisite for

granting or approving any local building or
construction permits or certificates of occu-
pancy.

(7) Enforcement of local
ordinances. A municipality or local building
official shall reasonably and uniformly ap-
ply and enforce all local ordinances and

regulations without distinction as to.

whether the housing or buildings are manu-
factured (industrialized) or are constructed
on-site. Any local requirements, regulations;
or ordinances which are in conflict with the
Act, or other state law relating to the
transportation, on-site construction, or use
of industrialized housing or buildings, shall
not be enforced.

§70.61. Responsibilities o  the
Department—Plant Certification.

(a) Prior to being issued decals or
insignia, each manufacturing facility will
undergo a cernification inspection. A
representative of the design review agency
must be present during the manufacturer’s
certification will be conducted by a
department team normally consisting of an
engineer, one or more department inspec-
tors or, when designated by the department,
third party inspectors. The purpose of the
plant certification inspection will be to as-
sure that the compliance control program in
the manufacturing facility is capable of
producing structures in compliance with the
spproved design package. The team will
become familiar with all aspects of the
manufacturer’s approved design package.
Structures on the production line will be
checked to assure that failures to conform
located by the inspection team are being
located by the plant compliance control
program and are being comrected by the
plant persornnel. The inspection team will
work closely with the plant compliance
control personnel to assure that the
approved design package and compliance
control manuals for the facility are clearly
understood and are being followed. The
plent certification inspection will terminate
when the inspection team has fully
evaluated all aspects of the manufacturing
facility. At least one module or modular
component containing all systems, or a
combination of modules or modular
components containing all systems, shall be
observed during all phases of construction.
The team must inspect all modules or mod-
ular components in the production line
during the certification.

(b) Following completion of the

plant certification inspection, the team will

issue a plant certification report. The
manufacturer must keep a copy of this
report in their permanent records. The plant
certification report will contain:

(1) the name and address of the
manufacturer;

(2) the names and titles of
personnel performing the certification
inspection;

plant.

(3) the serial or identification
numbers of the modules or modular
components inspected;

(4) a list of nonconformances
observed on the modules or modular
components inspected (with appropriate de-
sign package references) and corrective
action taken in each case;

(5) a list of deviations from the
approved compliance control procedures
(with section or manual references) ob-
served during the certification inspection
with the corrective action taken in each
case;

(6) the date of certification;

(7) the following statement:
“This report concludes that (name of
agency), after evaluating the facility,
certifies that (name of factory) of (city) is
capable of producing (industrialized hous-
ing and buildings or modular components)
in accordance with the approved building
system and compliance control manuals on
file in the manufacturing facility and in
compliance with the requirements of the
Texas Industrialized Building Code Coun-
cil”; and

(8) the signahme of the
inspection team leader.
(c) If during the certification

inspection, the manufacturer is judged not
capable of building structures in compliance
with the approved design package and
compliance control manual, the agency will
issue a deviation report. The deviation
report will detail the specific areas in which
the manufacturer was found to be deficient
and will make recommendations for im-
provement. The certification inspection will
continue from the date of the report until all
certification requirements are met, or 45
days, whichever comes first.

(d) A manufacturing facility which
was registered with the department for the
construction of modular homes on
September 1, 1985, and which had
previously been issued a plant certification
report, shall not be required to have an
additional certification inspection in order
to' receive decals and insignia.

§70.62. Responsibilities of the
Department-In-plant Inspection.

(@) The department or TPIA/TPI
shall conduct amnounced and unannounced
inspections at the manufacturing facility at
reasonable, but varying, intervals to review
any and all aspects of the manufacturer’s
production and compliance control
program. In order to determine if the
compliance control program is working as
set forth in the compliance control manual,
inspection of every visible aspect of every
module shall normally be made at least at
one point during the manufacturing process.
It is the manufacturer’s responsibility to
assure that the inspections are accomplished
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as outlined in this subsection. The
department will determine the frequency of
modular component inspections.

(b) Inspections at the manufactur-
ing facility shall be increased in frequency
as necessary to assure that the manufacturer
is performing in accordance with the
approved compliance control manual.

(¢) The commissioner, at his
discretion, may require, or may authorize
upon written request by the manufacturer,
the use of council-approved third party in-
spectors to perform in-plant inspections.
Third party inspection agencies must
provide the department a written schedule
of inspections a minimum of seven days
prior to the inspection. If the inspection
must be rescheduled for any reason, the
TPIA must immediately inform the
department of the schedule change. If an
approved third party inspector is utilized,
fees may be paid directly to the third party
inspector.

(d) The manufacturer shall reim-
burse the department the cost of actual ex-
‘penses incurred outside headquarters in
monitoring the performance of the third
party inspection agency. The reimbursable
cost shall include actual travel expenses, per
diem, mileage, and an hourly monitoring
fee.

(e) The department or TPI shall fur-
nish the manufacturer a copy of the
inspection report upon completion of the in-
plant inspection. The report must be kept in
the manufacturer’s file at least five years.

§70.63. Responsibilities of the
Departmen:—Building Site Inspections.

(a) When the building site is within
a municipality which has a building
inspection agency or department, the local
building official will inspect all on-site
construction and the attachment of the
structure to the permanent. foundation to
assure completion and attachment in
accordance with the approved design pack-
age and any unique foundation system or
on-site details.

(b) When the building site is out-
side a municipality, or within a municipality
which has no building department or
agency, the commissioner or third party in-
spectors will perform the required
inspections. The on-site inspection is nor-
mally accomplished in three phases: site
preparation, set inspection, and final
inspection. The builder is responsible for
scheduling each phase of the inspection
with the inspecting agency. Additional
inspections will be scheduled as required
for larger structures and to correct discrep-
ancies. The builder is responsible for assur-
ing that the request for an on-site
inspection, on the form supplied by the
department and in the format prescribed by
the department, and the required fee in
accordance with §70.80 of this title (relating

to Commission Fees) arrive at the
department’s Austin office a minimum of
10 working days prior to the first requested
inspection date. Third party inspectors may
be approved to perform inspections at the
discretion of the commissioner. If a council-
approved third party inspector does the
inspections, fees may be paid directly to the
third party inspector. The third party inspec-
tor must notify the department of the time,
date, and location of the inspection at least
three working days prior to the inspection.
The industrialized builder may utilize the
services of the commissioner on one or
more projects and utilize third party inspec-
tors on other projects; however, the election
may not be changed once made for a partic-
ular project at the building site except with
written approval of the commissioner.

(c) If the design package has the
stamp of the council on each page, if the
foundation drawing has been approved by a
registered architect or engineer, and if the
module and/or modular component has a
decal or insignia affixed thereto, the local
building official, the third party inspector,
or the department shall not stop assembly,
connection, and on-site construction except
for deviations from, or nonconformance to,
the approved design package or any unique
foundation system or on-site detailed draw-
ings.

(d) Destructive disassembly shall
not be performed at the site in order to
conduct tests or inspections, nor shall there
be . imposed standards or test criteria
different from those required by the
approved installation instructions, on-site
construction documentation, and the
applicable mandatory code. Nondestructive
disassembly may be performed only to the
extent of opening access panels and cover
plates.

(e) If an inspector finds a structure,
or any part thereof, at the building site to be
in violation of the approved design package
and/for the unique on-site plans and
specifications, the inspector shall immedi-
ately post a deviation notice and notify the
industrialized builder. The industrialized
builder, after making corrections as
necessary to bring the unit into compliance,
shall request an inspection, either by the
commissioner or the on-site inspector. If the
deviation is not corrected, a certificate of
occupancy shall not be issued.

§70.64. Council's
ties—~Compliance Disputes.

Responsibili-

(a) The council shall resolve any
dispute, disagreement, or difference of
opinion between the design review agency
(or department when acting as a design
review agency) and a local building official
as to whether the approved design package
meets or exceeds the requirements of the
mandatory building codes set forth in this
chapter. The council’s decision shall be
timely made and shall be binding on all
parties.

(b) If the local building official
thinks the approved design package and/or
unique on-site construction documentation
does not meet the code requirements of this
chapter, this opinion shall be forwarded in
writing to the commissioner at the
department’s Austin office within seven
working days following the filing of an
application for a building permit and prior
to issuance of the building permit. This
written opinion shall set forth specifically
those code sections for which the
noncompliance allegedly exists and the
specific reasons the local building official
thinks the design package and/or unique on-
site construction documentation fails to
meet the code requirements. The local
building official shall submit 15 copies of
the written opinion. The commissioner will
submit the local building official’s opinion
and reasons to the council within three
working days following receipt. The council
shall determine at the next scheduled meet-
ing, not to exceed 45 days, whether or not
the design package and/or unique on-site
construction documentation meets the man-
datory state code requirements and shall
notify the local building official and the
commissioner in writing. If the design pack-
age and on-site construction documentation
are determined by the council to meet the
code requirements, the local building offi-
cial shall issue a building permit. Questions
concerning the code compliance of a design
package and on-site construction
documentation must be raised prior to the
issuance of a building permit and, once a
local building permit is issued, the local
building official shall not stop any on-site
construction due to questions about the
approved design package or on-site
construction documentation.

(c) If a dispute or difference of
opinion arises between the manufacturer
and the third party inspector during an in-
plant inspection as to whether the
construction meets or exceeds the approved
design package, the dispute or differences
shall be resolved by the commissioner. If
the commissioner is unable to resolve the
dispute, then he will forward it to the coun-
cil for resolution.

(d) If a dispute or difference of
opinion arises between the industrialized
builder and a local building official or third
party inspector as to whether the on-site
construction meets or exceeds the approved
design package and/or unique on-site
construction documentation, the dispute or
difference of opinion shall be resolved by
the commissioner. If the commissioner is
unable to resolve the dispute, then he will
forward it to the council for resolution.

§70.65. Responsibilities of the
Departmers—Proprietary Information
Protected.

(8) All designs, plans,
specifications, compliance control

15 TexReg 1794

March 30, 1990

Texas Register o



programs, manuals, on-site construction
instructions and documentation, information
relating to alternate methods or materials, or
any other documents submitted by a
manufacturer to the council, the department,
or local building official are proprietary
information and shall ‘only be used for
purposes of assuring compliance with the
provisions of the Industrialized Housing
and Buildings Act (the Act) and this
chapter.

(b) The items and information set
forth in subsection (a) of this section fur-
nished by the manufacturer to the council,
the department, or local building official,
shall not be copied or distributed to any
other person except with the manufacturer’s
written permission or under the direction of
the Texas Attorney General pursuant to
applicable law relating to public records as
set forth in Texas Civil Statutes, Article
6252-17a.

§70.66. Responsibilities of the
Department-Decals and Insignia.

(a) Decals are used for module
certification and insignia are used for mod-
ular component certification.  The
department will issue decals and insignia to
the manufacturer on application and
payment of the fee following certification
of the manufacturing facility. Each module
or modular component of industrialized
housing or buildings shall have the decal or
insignia, respectively, affixed thereto before
leaving the manufacturing facility. The de-
cal or insignia shall be placed in a visible
location as set forth in the approved design
package and shall be permanently attached
so that it cannot be removed without de-
struction,

(b) Each decal or insignia shall be
assigned to a specific module or modular
component and the manufacturer shall keep
records as necessary to show, by decal or
insignia number, the module or modular
component (by identification number) to
which the decal or insignia was assigned.
The manufacturer shall keep complete
records of all decals and insignia received,
decals and insignia used, and those which
are on-hand. These records shall be made
available to the department or in-plant in-
spector on request. Assigned decals or in-
signia are not transferable and are void
when not affixed as assigned. All decals or
insignia which are voided must be retuned
to, or shall be confiscated by, the
department.

(¢) By affixing the decal or insig-
nia, the manufacturer certifies that the mod-
ule or modular component is constructed
and inspected in accordance with the
approved design package, the mandatory
state codes, and the sections in this chapter.

(d) The control of the decals and
insignia shall remain with the department.
Should inspection reveal that the
manufacturer is not constructing structures

or any portion thereof in accordance with
the approved design package, the
manufacturer will be notified of the specific
deviations. The deviations shall be cor-
rected at a point in the construction process
before the deviation is covered or hidden by
additional construction; otherwise, the
department (or third party inspector) shall
confiscate any decals or insignia previously
issued and presently on-hand at the manu-
facturing facility. In addition, new decals or
insignia will not be issued until the
manufacturer has shown proof of
compliance.

§70.67. Responsibilities of the

Commissioner-Reciprocity.

(a) .If the commissioner finds that
the standards prescribed by the statute or
rules and regulations of another state meet
the objectives of Texas Civil Statutes,
Article 5221f-1 and are satisfactorily en-
forced by that state or its agents, then the
commissioner may enter a reciprocal
agreement with that state to authorize
building inspections of industrialized
houses or buildings constructed in that state
to be performed by an inspector of the
equivalent regulatory agency of that state.
The standards of another state shall not be
deemed to be adequately enforced unless
the other state provides for immediate
written notification to the commissioner of
suspensions or revocations of approvals of
manufacturers by the other state.

(b) If the commissioner enters a
reciprocity agreement with another state,
then the commissioner will accept industri-
alized houses and buildings which have
been certified by the reciprocal state and
which have the appropriate decal, label, or
insignia of the reciprocal state,
Manufacturers in the reciprocal state who
construct  industrialized housing and
buildings for Texas will be subject to the
following.

(1) Manufacturers must be reg-

" istered in Texas in accordance with §70. 20

of this title (relating to Registration of In-
dustrialized Housing and  Buildings
Manufacturers). The manufacturer must
submit evidence that its building system
and compliance control program have been
approved by the reciprocal state. The
commissioner shall verify the approval and
maintain a list of manufacturers approved

under the terms of the reciprocity
agreement.

@) Indusirialized  housing,
buildings, modules, and  modular

components will be constrixted in
accordance with the codes referenced in
§70.100 of this title (relating to Mandatory
State Codes) and any amendments to those
codes in accordance with §70.101 of this
title (relating to Amendments to Mandatory
State Codes). The code used will be
determined in accordance with §70.102 of
this title (relating to Use and Construction
of Codes).

(3) Review and approval of the
menufacturer’s design package will be in
accordance with §70. 70 of this title
(relating to Manufacturer’s Design Pack-
age), except that the reciprocity agreement
with the reciprocal state will accept the
compliance control program certified by the
reciprocal state for that manufacturer. All
inspections performed by the reciprocal
state must be in accordance with documents
reviewed and approved by a council-
approved design review agency or the
department when acting as a design review
agency.

(4) The manufacturer will assign
a Texas decal or insignia to each module or
modular component for Texas in
accordance with §70.66 of this title (relating
to Decals and Insignia). The Texas decal or
insignia will be placed in the vicinity of the
decal, label, or insignia of the reciprocal
state.

(5) The mamufacturer will per-
manently attach a data plate to each indus-
trialized house or building in accordance
with §70.71 of this title (relating to the
Manufacturer’s Data Plate).

(6) The manufacturer will
submit a monthly report to the
commissioner in accordance with §70.50 of
this title (relating to Manufacturer and
Builder Monthly Reports).

(c) If the commissioner determines
that the standards for the manufacture and
inspection of industrialized housing and
buildings in a reciprocal state, with which
the commissioner has entered a reciprocal
agreement, do not meet the objectives of
Texas Civil Statutes, Article 5221f-1 or are
not being enforced by the reciprocal state,
then the commissioner shall suspend or re-
voke the reciprocal agreement. The recipro-
cal state and affected manufacturers will
receive written notification of the reasons
for the suspension or revocation of the
agreement,

(d) Written notification of
suspension or revocation of a manufacturer
by sanother state ‘with which the
commissioner has entered a reciprocal
agreement will be cause to suspend or re-
voke the approval of that manufacturer to
construct  industrialized housing and
buildings for Texas.

§70.70. Responsibilities of the Regis-
trants—-Manufacturer's Design Package.

(a) Review and approval. The
manufacturer’s design package must be re-
viewed and approved in accordance with
the following.

(1) The manufacturer must se-
lect either the department or a council-
approved design review agency (DRA) to
perform all required review and evaluation
of plans, designs, specifications, compliance
control, and on-site construction
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documentation, etc. This election shall be
made in writing to the commissioner and, if
an agency other than the department is se-
lected, the written election will state the
name, address, and registration number of
the DRA selected.

(2) An approved DRA, or the
department, shall review all designs, plans,
specifications, calculations, compliance
control programs, on-site construction
documentation or specifications, and other
documents as necessary to  assure
compliance with the mandatory
construction codes in accordance with the
interpretations, instructions, and
determinations of the council. The reviews
are to be performed or directly supervised
by the DRA’s certified plans reviewers for
the discipline (electrical, plumbing, me-
chanical, structural, building planning, or
fire safety) as listed and approved in the
agency's organizational chart. A DRA’s
plans reviewers must be certified pursuant
to the criteria established by the council as
set forth in §70.22 of this title (relating to
Criteria for Approval of Design Review
Agencies). The department or DRA will
obtain from the manufacturer such
information as is necessary to assure that
the manufacturer’s designs and procedures
are in compliance with the mandatory codes
and the sections in this chapter.

(3) All documents shall have all
pages numbered and arranged in accordance
with a table of contents and, to the extent
practical, they shall be on 8 1/2 inch by 11
inch pages. The floor plans shall have no
scale smaller than 1/8th inch equals one
foot. All documents shell be identified to
indicate the manufacturer’s name and
address.

(4) The department or DRA will
signify approval of a drawing, specification,
calculation, or any other document in the
manufacturers design package by applying
the council’s stamp to each page. An
alternate council stamp as approved by the
council may be used on all designs, plans,
specifications, calculations, and other
documentation with the exception of the
first or cover page and the table of contents
or index pages of the design package. The
original council stamp with original signat-
ure will be required on these pages. The
signature on the original council stamp
must be the signature of the manager or
chief executive officer of the DRA. The
manager or chief executive officer of the
DRA must be registered in the State “of
Texas as a professional engineer or
architect in accordance with the criteria for
approval of DRAs established by the coun-
cil. When the department acts as a DRA,
the original signature must be the signature
of the chief engineer. The stamp shall not
be placed on any designs, plans, or
specifications which do not meet the
requirements of the applicable mandatory
state codes or the requirements of these
sections. The manufacturer and the DRA

must keep copies of the approved
documents. The DRA must keep a copy on
file of all approved documents deleted or
superseded from a design package for a
minimum of five years. The manufacturer
must make a copy available to the person
performing in-plant inspections. A DRA
will forward one approved copy of the de-
sign package, including additions and revi-
sions, to the department within five days of
approval and will return one approved copy
to the manufacturer.

(5) The department (when act-
ing as a DRA) or a DRA may withdraw the
approval of any document whenever the
approval is later found to be in violation of
code requirements or the rules and
regulations in this chapter. Notice of the
withdrawal of the approval shall be in writ-
ing and shall set forth the reasons for the
withdrawal. Any withdrawal of approval
shall have prospective effect orly, except
for life safety items.

(6) The DRA shall reimburse
the department the cost of actual expenses
incurred outside headquarters in monitoring
the performance of the DRA; the reimburs-
able cost shall include actual travel ex-
penses, per diem, mileage, and an hourly
monitoring fee.

(7) Design review agencies or
the department acting as 8 DRA may make
red ink corrections to documents provided
the corrections meet all of the following
criteria:

(A) limited to cotrections of
minor deviations;

(B) the corrected items can
be verified by refezence to prescriptive code
requirements;

(C) the change does not in-
volve any change of design or require de-
sign;

{D) the red ink correction is
valid for 10 working days and may not be
extended; and

(E) the corrections must be
numbered and initialed by the DRA and the
statement, "As noted with
(number) corrections” shall appear near the
stamp of the council with the number of
corrections entered.

(b) In-plant documentation. The
manufacturer shall provide the DRA in-
plent documentation which must, at the
minimum, cortain the following:

(1) specifications andfor detail
drawings for all rmaterials, devices, appli-
ances, equipment, and fasteners used in
construction;

(2) detailed drawings of all as-
semblies and components (with cross-
sections as necessary to identify major
building components);

(3) floor plans for all models
and options;

(4) electrical schematics for all
models and options;

(5) water system and drain
waste vent system drawings for all models
and options;

(6) gas piping system drawings
for all models and options;

(7)  mechanical system draw-
ings for all models and options;

(8) fire protection, fire safety,
and exit details;

(9) thermal resistance details;

(10) heating, ventilation, and air
conditioning details;

(11) structural, thermal, and
electrical load calculations;

(12) weather resistance details;

(13) condensation protection de-
tails;

(14) decay protection details;

(15) insect and
protection details;

(16) fastening schedule;

(17) assembly and connection

instructions for all components, materials,
devices, equipment, and appliances;

vermin

(18) on the floor plan or on the
cover or title sheet for each model and/or
project in a title block format:

(A) name and date of

applicable codes;

(B) identification of permis-
sible type of gas for appliances;

(C) maximum snow load

(roofXpsf);

maximum wind load

D)
(psf) /speed (mph);

(E) seismic zone;

(F) occupancy/use group
type;

(G) construction type; and

(H) special conditions and/or
limitations;

(19) compliance control manual
(reference subsection (c) of this section);
and

(20) on-site construction
documentation (reference subsection (d) of
this section).
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(¢) Compliance control program.
The utilization of mass production
techniques and assembly line methods in
the construction of industrialized housing,
buildings, modules, and  modular
components along with the fact that a large
part of such construction cannot be in-
spected at the ultimate building site,
requires manufacturers to develop an
adequate compliance control program to as-
sure that these structures meet or exceed
mandatory code requirements and are in
compliance with the rules and regulations
of this chapter. The compliance control
program shall be documented in the form of
a manual which must be approved by the
design review agency or the department.
The council may waive the compliance con-
trol program as set forth in the rules upon
written request from the manufacturer.
Waiver of the compliance control program
shall require that each module or modular
component be individually inspected at
each and every stage of the manufacturing
process. The manufacturer shall provide the
design review agency a compliance control
manual which must, at the minimum, con-
tain the following:

(1) a table of contents;

(2) a chart indicating the
manufacturer’s organizational structure to
assure compliance and to assure that the
compliance control staff shall maintain in-
dependence from the production personnel;

(3) a statement which defines
the obligation, responsibility, and authority
for the manufacturer’s compliance control
program;

(4) identification of compliance
control personnel, their accountability by
position, responsibility for inspections,
method of marking nonconformances ob-
served, and system for assuring corrections
are made;

(5) materials handling methods,
including inspection checklists, for receiv-
ing materials and methods for marking and
removing rejected materials both upon re-
ceipt and from the production line. The
areas for rejected materials must be clearly
indicated to assure that such material is not
used;

(6) a description of an identifi-
cation system to mark each individual mod-
ule, or modular component, at the first stage
of production to assure appropriate
inspection and rechecking of any deviation
corrections;

(7) adiagram of the manufactur-
ing sequence with the plant layout,
including a description of the activities to
be performed along with a listing of those
which may be performed at one or more
stations;

(8) an  inspection checklist
including:

(A) a list of inspections to be
made at each production station; and

(B) accept/reject criteria
(each significant dimension and component
should be given tolerances);

(9) step-by-step test procedures
when electrical, gas supply, and/or plumb-
ing systems are installed and a description
of the station at which each production test
will be performed including:

(A) electrical tests as
specified in the National Electrical Code,
Article 550-10, gas supply pressure tests,
water supply pressure -tests, and drain-
waste-vent system tests;

(B) description of required
testing equipment; and

(C) procedures for penod:c
checking, recalibration, and readjustment of
test equipment;

(10) storage procedures for
completed structures at the plant and for
any other locations prior to installation;

(11) a statement indicating the
person who is responsible for compliance
control at each manufacturing facility and
who will assume responsibility for decals
and insignia, his or her application, and the
reporting procedure;

(12) a procedure for maintaining
reliable, retrievable records of the
inspections performed, decal and insignia
numbers assigned, the deficiencies and how
they were corrected, and the site to which
the modules or modular components were
transported;

(13) procedures and information
to demonstrate how the modules and modu-
lar components are to be transported to the
building site so that damage will not occur
or that compliance deviations will not result
(actual transportation without damage or
deviation is evidence sufficient to justify
the method); and

(14) procedures that assure that
the compliance control procedures are com-
plied with on all regulated structures. As a
minimum, regulated structures must be

identified  prior to = commencing
construction.
(d) On-site construction

specifications or documentation. All work
to be performed on the building site shall be
specifically identified and distinguished
from construction to be performed in the
manufacturing facility, e.g., assembly and
connection of all modules, modular
components, systems, equipment, and appli-
ances and attachment to the foundation sys-
tem. The work to be performed on-site shall
be described in detail in documents (archi-
tectural sheets, specifications, instructions,

etc.) which shall be made available to the
builder for use at the site and provided as
required for review and inspection to the
agency having local authority. The
manufacturer shall provide the design
review agency on-site  construction
documentation which must, at the
minimum, contain the following:

(1) foundation system designs
for all models in accordance with the
applicable mandatory state code;

(2) details for module to module
or modular component assembly and con-
nection;

(3) details for conmection and at-
tachment of all modules and modular
components to the foundation system;

(4) firestopping and
draftstopping details;

(5) details for fire exits, balco-
nies, walkways, and other site-built attach-
ments (six exterior weatherproofing
details);

(7) details for thermal, conden-
sation, decay, corrosion, and insect
protection;

(8) electrical, mechanical, heat-
ing, cooling, and plumbing system comple-
tion details;

(9) electrical, mechanical, heat-
ing, cooling, and plumbing system test
procedures;

(10) fire safety provisions; and

(11) specifications and
instructions for cooling equipment, and
complete information necessary to calculate
sensible heat gain along with information
on the sizing of the air distribution system,
if applicable, and the R values of insulation
in the ceiling, walls, and floors.

(e) Unique on-site details. If the
typical foundation drawing in the on-site
construction documentation is not suitable
for a specific site, or if the structure is only
partially constructed of  modular
components, or if the industrialized builder
will add unique on-site details, a registered
Texas professional engineer (or architect for
one and two family dwellings or buildings
having one story and total floor area of
5,000 square feet or less) shall design and
stamp the unique foundation drawings or
on-site details and review by a design
review agency is not needed or required.

(f) Non-site specific buildings.
Whenever the manufacturer does not know,
at the time of construction, where the
building is to be placed, in lieu of providing
the site specific construction details or typi-
cal site construction details as required in
subsection (b) of this section, the
manufacturer may  provide  special
conditions and/or limitations of the
placement on the building. These special
conditions and/or limitations will serve to
alert the local building official of items,
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such as, handicapped accessibility and
placement of the building on the property,
which the local building official may need
to verify for conformance to the mandatory
state codes. Certain site-related details, such
as, module to module connections, must
still be provided by the manufacturer. It is
the responsibility of the desigh review
agency to verify that such site-related de-
tails are included in the manufacturer’s
approved design package.

§70.71. Responsibilities of the Regis-
trants-Manufacturer's Data Plate.

(a) The manufacturer will attach a
data plate to each dwelling unit of a
residential structure and to each appropriate
unit of a commercial structure. The data
plate must be made of a material that will
not deteriorate over time and be perma-
nently placed so that it cannot be removed
without destruction. The data plate will be
placed on or near the electrical distribution
panel or in some other easily accessible
location as designated in the approved de-
sign package.

(b) The data plate must contain, as
a minimum, the following information:

(1) the manufacturer’s name and
address;

(2) the serial or identification
number of the unit;

A3) the decal and insignia
numbers;

(4) the name and date of

applicable codes;

(5) an identification of permissi-
ble type of gas for appliances;

(6) the maximum snow load
(roof) (psf);

(7) the maximum wind load
(psf)/speed (mph);

(8) the seismic zone;

(9) the occupancy/use group
type;
(10) the construction type; and

(11) special conditions and/or
limitations.

(¢) Structures designated by the
manufacturer as not being designed for
placement on a permanent foundation shall
have a manufacturer’s seal permanently at-
tached inside the door of the electrical panel
or near the entrance door if the unit does
not have an electrical panel. The seal shall
not be smaller than 2 by 1 1/2 inches and
shall be constructed of a metallic alloy. The
seal must contain the following capitalized
statement: THIS STRUCTURE 1S NOT
DESIGNED FOR PLACEMENT ON A

PERMANENT FOUNDATION AND
DOES NOT MEET THE
REQUIREMENTS OF TEXAS CIVIL

STATUTES, ARTICLE 5221f-1, INDUS-

TRIALIZED
BUILDINGS.

HOUSING AND

§70.72. Responsibilities of the Regis-
trants-Delivery to Other Siates.

(a) Industrialized housing or
buildings designed and constructed by a
manufacturer in this state for delivery and
placement on a building site in another state
are not subject to the sections in this
chapter. Unless there is a reciprocity
agreement between the two states, the
manufacturer shall notify the department in
writing prior to constructing any modules or
modular components designed for out-of-
state delivery.

(b) A manufacturer of industrial-
ized housing or buildings designed and con-
structed for delivery and placement in
another state may, however, elect to build
such structures in accordance with the
sections of this chapter by notifying the
department in writing.

(c) A manufacturer engaged exclu-
sively in constructing industrialized housing
or buildings in this state for delivery to
another state is subject to the registration
requirements expressly set forth in §70.20
of this title (relating to Manufacturers and
Industrialized Builders).

§70.73. Responsibilities of the Regis-

trants-Building Site Inspections.

(a) When the building site is within
a municipality which has a building
inspection agency or department, the local
building official will inspect all on-site
construction done at the site and the attach-
ment of the structure to the permanent foun-
dation to assure completion and attachment
in accordance with the design package, the
on-site construction documentation, and any
unique foundation system or on-site de-
tailed drawings.

(b) When the building site is out-
side a municipality, or within a municipality
which has no building department or
agency, the department or third party in-
spectors  will “perform the required
inspections. The on-site inspection is nor-
mally accomplished in three phases: site
preparation, set inspection, and final
inspection. The builder is responsible for
scheduling each phase of the inspection
with the inspecting agency. Additional
inspections will be scheduled as required
for larger structures and to correct discrep-
ancies. When the department performs the
inspection, the builder is responsible for
assuring that the request for an on-site
inspection, on the form supplied by the
department, and the fee arrive at the
department’s Austin office at lecast 10
working days prior to the first requested
inspection date. If a council approved third
party inspector is approved by the
department and completes the inspection in
accordance with §70.63 of this title {relating

to Building Site Inspections), fees may be
paid directly to the third party inspector.
The third party inspector must notify the
department of the time, date, and location
of the inspection, at least three working
days prior to the inspection. The industrial-
ized builder may utilize the services of the
department on one or more projects and
utilize third party inspectors on other
projects; however, the election may not be
changed once made for a particular project
at the building site except with written
approval of the department

(c) If a structure, or any part there-
of, is found by the inspector at the building
site to be in violation of the approved de-
sign package or the on-site construction

‘documentation, the inspector shall immedi-

ately post a deviation notice and notify the
industrialized builder. The industrialized
builder, after making corrections as
necessary to bring the unit into compliance,
shall request an inspection, either by the
department or the on-site inspector. If the
deviation is not comrected, a certificate of
occupancy shall not be issued.

(d) The builder shall not permit
occupancy of a structure until a successful
final inspection has been completed and a
certificate of occupancy issued. The
department will issue certificates of occu-
pancy for buildings located outside a mu-
nicipality that regulates on-site construction.

(e) The owner shall post the
certificate of occupancy in a conspicuous
place on the premises of an industrialized
building. The certificate of occupancy may
be suspended or revoked, in writing, when-
ever the certificate is issued in error, or on
the basis of incorrect information supplied,
or when it is determined that the building or
structure or portion thereof is in violation of
the mandatory codes, the Industrialized
Housing and Buildings Act (the Act) or any
rule, regulation, or administrative order
made or issued by the commissioner in, or
pursuant to this chapter, or any decisions,
actions, or interpretations of the council.

§70.74. Responsibilities of the Regis-
trants-Alterations or Deviations.

(a) The manufacturer or industrial-
ized builder shall not alter or deviate from
the approved design package and on-site
construction documentation. Unique foun-
dation drawings and on-site details are
subject to §70.70(e) of this title (relating to
Unique On-Site Details).

(b) An alteration of an industrial-
ized house or building which results in a
structure that does not comply with the
mandatory state code is prohibited.

(c) A complete set of plans and
specifications describing a proposed alter-
ation of an industrialized house or building
shall be submitted to a design review
agency for approval prior to construction.
All work must be performed in accordance

15 TexReg 1798

March 30, 1990

Texas Register o



with the approved plans and specifications.
The person performing the alteration shall
notify the department in writing at least 10
days in advance of the work. The
department may inspect the work performed
to ensure conformance to the approved
plans by utilizing department or third party
inspectors. An alteration to an industrialized
house or building resulting in a change in
the principal use of the structure shall
require a reclassification of the structure to
the appropriate occupancy group defined in
the mandatory state code.

§70.75. Responsibilities of the Regis-
trants—Owner Information.

(a) The industrialized builder shall
provide the purchaser (owner) of any indus-
trialized house or building the following
information:

(1) the name, location, and
address of the manufacturer and industrial-
ized builder;

(2) a description of the location
of the data plate and explanation of the
information thereon;

(3) the floor plan of the dwell-
ing unit or structure as appropriate;

'(4) schematic drawings of the
plumbing, electrical, and heating/ventilation
systems; and

S) a site plan showing the on-
site location of all utilities and utility taps.

(b) The builder must have written
proof that the information in subsection (a)
of this section was delivered to the pur-
chaser (owner) and keep this proof in the
industrialized builder's files for a minimum
of two years.

§70.76. Responsibilities of the Regis-
trants—Proprietary Information Protected.

(a) Al designs, plans,
specifications, compliance control
programs, on-site construction instructions
and documentation, information relating to
alternate methods or materials, or any other
documents submitted by a manufacturer to
a design review agency or third party in-
spector are proprietary information and
shall only be used for purposes of assuring
compliance with the provisions of the In-
dustrialized Housing and Buildings Act (the
Act) and this chapter.

(b) The items and information fur-
nished by the manufacturer to a design
review agency or third party inspector as set
forth in subsection (a) of this section shall
not be copied or distributed to any other
person except with the manufacturer’s
written permission.

§70.77. Responsibilities of the Regis-
trants-Decals and Insignia.

(a) Decals are used for module
certificalion, and insignia are used for mod-
ular  component  certification.  The

deparmment will issue decals and insignia to
the manufacturer on application and
payment of the fee following certification
of the manufacturing facility in accordance
with §70.61 of this title (relating to Plant
Certifications). Each module or modular
component of industrialized housing or
buildings shall have the decal or insignia
affixed thereto before leaving the manufac-
turing facility. The decal or insignia shall be
placed in a visible location as set forth in
the approved design package and in the on-
site construction documentation and shall
be permanently attached so that it cannot be
removed without destruction.

(b) Each decal or insignia shall be
assigned to a specific module or modular
component, and the manufacturer shall keep
Tecords as necessary to show, by decal or
insignia number, the module or modular
component (by identification number) to
which the decal or insignia was assigned.
The manufacturer shall keep complete
records of all decals and insignia received,
decals and insignia used, and those which
are on-hand. These records shall be made
available to the department or in-plant in-
spector on request. Assigned decals or in-
signia are not transferable and are void
when not affixed as assigned. All decals or
insignia which are voided must be returned
to, or shall be confiscated by, the
department.

(¢) By affixing the decal or insig-
nia, the manufacturer certifies that the mod-
ule or modular component is constructed
and inspected in accordance with the
approved design package, the mandatory
state codes, and §70.62 of this title (relating
to In-Plant Inspections).

(d) The control of the decals and .

insignia shall remain with the department.
Should inspection reveal that the
manufacturer is not constructing structures
or any portion thereof in accordance with
the approved design package, the
manufacturer will be notified of the specific
deviations. The deviations shall be cor-
rected at a point in the construction process
before the deviation is covered or hidden by
additional construction. Qtherwise, the
department (or third party inspector)- shall
confiscate any decals or insignia previously
issued and presently on-hand at the manu-
facturing facility. In addition, new decals or
insignia will not be issued until the
manufacturer has shown proof of
compliance.

§70.100. Mandatory State Codes. All in-
dustrialized housing and buildings, mod-
ules, and modular components, shall be
constructed in accordance with the
following codes and their appendices:

(1) National Fire Protection
Association—National Electrical Code, 1987
Edition; and

(2) either:

(A) International Conference
of Building Officials-Uniform Building
Code, 1988 Edition; Uniform Mechanical
Code, 1988 Edition; and Uniform Plumbing
Code, 1988 Edition; or

(B) Southern Building Code
Congress  International, Inc.-Standard
Building Code, 1988 Edition; Standard
Plumbing Code, 1988 Edition; Standard
Mechanical Code, 1988 Edition; and
Standard Gas Code, 1988 Edition.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issved in Austin, Texas, on March 1, 1980.

TRD-9003060 Larry Kosta
Executive Director
Texas Department of
Licensing and
Regulation
Effective date: April 13, 1990
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

¢ ¢ ¢

Subchapter B. Responsibility
and Authority of Local
Building Officials, Council,
and Department

¢ 16 TAC §§70.10-70.13

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.10-
70.13, without changes to the proposed text
as published in the January 12, 1990, issue
of the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to allow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will allow for adoption
of edited, renumbered, and reorganized
sections.

No comments were received regarding.
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act. :

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 1, 1980.

TRD-9003058 Larry Kosta

Executive Director

Texas Department of
Licensing and
Regulation

Effective date: April 13, 1990
Proposal publication date: January 12, 1990

o Adopted Sections
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For further information, please call: (512)
463-3127

L4 L 2 L4

Subchapter C. Standards and
Codes

e 16 TAC §§70.20-70.22,
70.25-70.27

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.20-
70.22, and §§70.25-70.27, without changes to
the proposed text as published in the January
12, 1990, issue of the Texas Rsgister (15
TexReg 176). '

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to allow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will allow for adoption
of edited, renumbered, and reorganized
sections.

No comments were received regarding
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 1, 1990.

TRD-8003057 Larry Kosta

Executive Director

Texas Departrnent of
Licensing and
Regulation

Effective date: April 13, 1990
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

¢ L 2 L 2

Subchapter D. Administration
and Enforcement

¢ 16 TAC §§70.30-70.45

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.30-
70.45, without changes to the proposed text
as published in the January 12, 1990, issue
of the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to aliow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will allow for adoption
of edited, renumbered, and reorganized
sections.

No comments were
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of

received regarding

Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 1, 1990.

TRD-9003058 Lamy Kosta

Executive Director

Texas Department of
Licensing and
Regulation

Effective date: April 13, 1980
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

¢ ¢ ¢
Subchapter E. Fees and
Reports

e 16 TAC §§70.50-70.52

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.50-
70.52, without ¢changes to the proposed text
as published in the January 12, 1990, issue
of the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to allow for the adoption of
edited, renumbered, and reorganized
sections. .

Adoption of the repeals will allow for adoption

of edited, renumbered, and reorganized
sections.

No comments were received regarding
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority. .

Issued in Austin, Texas on March 1, 1990.

TRD-8003055 Lany Kosta
Executive Director
Texas Department of
Licensing and
Reguiation
Effective date: April 13, 1990
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

® ¢ ]
Subchapter F. General and
Miscellaneous

e 16 TAC §§70.101-70.105

The Texas Department of Licensing and
Regulation adopts the repeal of §§70.101-
70.105, without changes to the proposed text
as published in the January 12, 1990, issue
of the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to allow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will aliow for adoption
of edited, renumbered, and reorganized
sactions.

No comments were received regarding
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 5221f-1 and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promulgate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 1, 1990.

TRD-9003081 Larry Kosta

Executive Director
Texas Department of
Licensing and
Regulation
Effective date: April 13, 1990
Proposal publication date: January 12, 1990

For further information, please call: (512)
463-3127

L 2 L 2 L 2

Subchapter G. Sanctions and
Penalties
e 16 TAC §70.125, §70.126

The Texas Department of Licensing and
Regulation adopts the repeal of §70. 125, and
§70.126, without changes to the proposed
toxt as published in the January 12, 1990,
issue of the Texas Register (15 TexReg 176).

The agency determined a need for a standard
numbering system; therefore, the repeals are
being adopted to allow for the adoption of
edited, renumbered, and reorganized
sections.

Adoption of the repeals will aliow for the
adoption of edited, renumbered, and reorga-
nized sections.

No comments were receivody regarding
adoption of the repeals.

The repeals are adopted under Texas Civil
Statutes, Artide 5221f-1, and Article 9100,
which provide the Texas Department of
Licensing and Regulation with the authority to
promuigate rules necessary to effectuate the
purpose of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counssl
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 1, 1990.

TRD-8003082 Larry Kosta
Executive Director
Texas Department of
Licensing and
Regulation
Effective date: April 13, 1990

Proposal publication date: January 12, 1990
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For further information, please cali: (512)
463-3127

L J L J L J

Chapter 75. Air Conditioning
and Refrigeratdon Contractor
License Law

e 16 TAC §75.20, §75.60

The Texas Department of Licensing and
Regulation adopts amendments to §75. 20
and §75.60, without changes to the proposed
text as published in the February 16, 1990,
issue of the Texas Register (15 TexReg 808).

The amended sections are adopted in order
to incorporate recommendations by the Air
Conditioning and Refrigeration Contractor
Advisory Board.

The amended sections will function to add a
personal reference requirement; revise the
requirement and further explain requesting an
exam analysis; add a temporary license
status and requirements thereto; and add a
provision for reciprocal agreement.

No comments were received regarding
adoption of the amendment.

The amendments are adopted under Texas
Civil Statutes, Article 8861, which provide the
Texas Department of Licensing and
Regulation with the authority to promuigate
rules necessary to effectuate the purpose of
the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.
Issued in Austin, Texas on March 20, 1990.
TRD-8002995 Larry E. Kosta
Executive Director
Texas Department of
Licensing and
Regulation

Effective date: April 11, 1990
Proposal publication date: February 16, 1980

For further information, please call: (512)
463-3127

¢ ¢ ¢
TITLE 31. NATURAL
RESOURCES AND CON-
SERVATION

Part I. Texas Water
Commission

Chapter 317. Design Criteria
for Sewerage Systems

The Texas Water Commission (TWC) adopts
the repeal of §§317.1-317.13 and new
§§317.1-317.14. New §§317.1-317.8, 317.10,
317.11, and 317.13 are adopted with changes
to the proposed text as published in the
September 26, 1989, issue of the Texas
Register (14 TexReg 5027). The repeais and
new §§317.9, 317.12 and 317.14 are adopted
without changes and will not be republished.

New critoria were required to address
changes in technology and tighter effluent
quality requirements.

TWC received numerous comments from
various parties. Some comments were
general, but the majority were specific in na-
ture and simply required clarification which
has been provided in the changed sections.

The Light Company suggested that the de-
sign criteria not apply to units of a capacity
less than 100,000 gallons per day due to an
assumption of reduced risk to public health
and the environment. TWC disagrees and
believes that all wastewater discharges can
have localized impacts.

Langford Engineering, Incorporated ques-
tioned how the word “recommended” would
be interpreted at the time of project review.
TWC has in the past used the word "shall® for
certain requirements. A variance was
required if a "shall" was not adhered to.
Where appropriate, TWC has replaced the
word “recommended"” with "shall® to indicate
when compliance is specifically required. This
commentor also raised the issue of TWC
liability when reviewing supporting design cal-
culations. As stated in §317.1(a)(2)(A), TWC
approval does not relieve the design engineer
of any liabilites or responsibilities.

Century Engineering, Incorporated suggested
that pipe velocities in gravity sewers be cal-
culated using a Manning's “n" value
representative of the pipe material in lieu of
the standard value of 0.013. TWC agrees that
other "n" may be estimated from laboratory

tests using clean water on clean pipes; -

however, TWC feels that the standardized "n"
valuve accommodates additional friction caus-
ing agents commonly found in installations
such as rough, opened or offset joints, poor
alignment and grade, deposits in sewers,
coatings of grease or slime, etc. This
commentor also suggested that "C" values
appropriate to the pipe material selected be
utilized in designing pumping stations. TWC
agrees that other "C" values have been
determined in laboratory tests; however, the
standardized "C" values accommodate true
installation  practices and  operating
conditions. One final issue raised by this
commentor was the use of pressure rated
sewer pipe in the proximity of a water line.
TWC understands that diameters are different
in pressure and non-pressure rated pipes and
that a boot is often required to mate these
pipes. The use of an entirely leak proof sys-
tem is one choice a design engineer may
make if numerous water crossings will be
made. TWC has coordinated these pipe
crossing specifications with the Texas
Department of Health and feels they are
adequate to protect potable water supplies
and yet still keep sewers within leakage
limitations.

Fort Worth Water Department suggested that
curved soewers be allowed in  new
developments. TWC feels that curved sewers
should be used as a last resort and will han-
die a proposal for the use of curved sewers
as a variance request.

Texas Water Development Board suggested
that the crown of a force main pipe enteting a
manhole shoukd be levei with the invert of the
gravity pipe leaving the manhole. TWC does
not agree.

Texas Water Development Board suggested
that §317.3 conceming lift stations address
the design of vacuum sewers. Vacuum sew-
ers are not in common use in the state and
will be handled on a case by case basis.

Fort Worth Water Department suggested that
§317.3(b)(2)(B) be modified to include a
check valve on sump pump discharge piping.
TWC agrees and has modified the rule to
include one. The commentor also suggested
that §317.3(b)(3) allow dry well pump con-
trols. TWC agrees and has modified the
section. This commentor suggested that
§317.3(b)(4)(B) allow a longer cycle time for
larger pumps. TWC agrees and the rules
allow this.

Process Engineered Equipment Company

“suggested that the wording in §317.3(b)

(6)(B) regarding explosion and spark-proof
construction be revised. TWC agrees and has
modified the section to -make this type
construction a “should” where mechanical
ventilation is not provided. The revised word-
ing was moved to §317. 3(b)6)(A). This
commentor also suggested reducing the
minimum requirements ng lift station
alarms in §317.3(e)(5). TWC disagrees.

Fort Worth Water Development suggested
that ladders with non-slip rungs be allowable
for use in lift station entry and the criteria as
written permits ladders for small lift stations.
This commentor also suggested that
§317.3(d) (2) address surge effects. TWC
has added language to that effect. The
commentor also suggested that §317.3(d)(4)
be changed to reduce the maximum allow-
able discharge velocity to six feet per second.
TWC disagrees. This commentor suggested
that the 120-minute default power outage
stated in §317.3(e)(1) be reconcile with the
provision to restore the lift station to service
within four hours as stated in §317.3(e)(3).
TWC disagrees since the provision for restor-
ing a lift station to service in four hours
applies to all lift stations imegardiess of the
amount of system storage provided.

Process Engineered Equipment Company
suggested that §317.4(a)(2) be revised to use
dry weather flow ratios. TWC disagrees and
notes that plant design flows must reflect
permit conditions.

Fort Worth Water Department suggested that
§317.4(a)(3) be modified to require that by-
pass of a treatment unit require prior state
approval. TWC feels that operators of
treatment facilities need sufficient flexibility to
operate and maintain treatment units so long
as effluent quality does not suffer. The
commentor also suggested that only a final
engineering. report be required and that a
preliminary engineering report be optional.
TWC agrees and feels the rules as written
allow this. This commentor suggested that
stairways and handrails in process areas be
OSHA standard or better. TWC agrees and
has modified §317.7(b) to require this. This
commentor suggested that additional
information regarding performance bonds be
placed in the criteia. TWC feels that
performance bonds will be rare and will be
unique to each situation -and that specific
rules would not be very useful.

Jones & Attwood, Incorporated, and Jones &
Carter, Incorporated, made comments
regarding backup manually deaned bar
screens where mechanically cleaned screens
are used. TWC feels that a backup screen is
necessary in this situation and has modified
§317.4(b)(1) to require that provisions be
made to divert flow from the mechanical
screen to the manual screen.

¢ Adopted Sections
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Jones & Carter, incorporated suggested that
§317.4(b)(1) be modified to say the flow ve-
locity through a bar screen opening "should”
(instead of “shall") be less than three feet per
sacond. TWC agrees.

Fort Worth Water Department suggested that
the requirement for a minimum of two fine
screens a bar screen in
§317.4(b)(3) be changed to require only one
fine screen. TWC  disagrees. Any
circumstances which might affect the
requirement for two fine screens can be
evaluated on a case by case basis. This
commentor also suggested that additional
guidance conceming screenings and grit dis-
posal be: provided. TWC feels that current
rules adequately cover this topic and that
additional regulation is unnecessary.

Fort Worth Water Department suggested that
§317.4(c) allow the calculation of plant efflu-
ent flow rate from other process metering.
TWC disagrees. This commentor also
suggested §317.4(d)(3) allow a weir loading
rate in excess of 30,000 gallons per day.
TWC will consider higher loading rates as a
variance and will evaluate them on a case-by-
case basis. This commentor requested a
definition of QDW, QD, and QP. These are
defined earlier in §317.4. This commentor
requested that a specific flowrate be defined
for use in calculating the 10% variance de-
soribed in §317.4(e)(5)(B). TWC feels this is
unnecessary since any additional variance as
a result of velocity changes wouid be negli-
gible.

General comments regarding hopper bottom
clarifiers were received from Process Engi-
neered Equipment Company TWC feels that
§317.4(d)(7) adequately addresses design of
these units at this point in time.

Fort Worth Water Department requested a
definiion of plug flow be placed in
§317.4(g)(1)(a). TWC has provided this. This
commentor also suggested that §317.4(g)(1)
allow a space loading of 45 ibs BODS5 per day
per 1000 cubic feet for single stage nitrifica-
tion. TWC experience indicates that an or-
ganic loading of near 35 1bs/1000 cu ft is the
maximum allowable under all operating
conditions.

Fort Worth Water Department indicated that
§317.4(g) should read “Ib BODS/day/1000 cu
ft* instead of "Ib BODS day/1000 cu ft*. TWC
agrees. This commentor also indicated that
the table in §317.4(g)(4)(A) is incomect and
that the values under "Minimum Air Required”
should be changed. TWC agrees. This
commentor suggested §317.4(g)(2) allow a
six inch freeboard at peak flow. TWC dis-
agrees. The commentor also suggested that
§317.4(g)(3) be modified to require return ac-
tivated sludge be measured after the retum
activated sludge pump station. For a single
clarifier weatment facility, this would be
acceptable and would conform with the rule.
Otherwise, TWC disagrees.

Process Engineered Equipment Company
questioned the retum activated sludge rates
stated in §317.4(g)(3) with respect to specific
modes of activated sludge operation. It is
important to note that when comparing these
retum rates with the overtiow rates stated in
§317.4(d)(5). that the overflow rates in the
table are based upon a 10 foot sidewater
depth and the specified minimum detention
time.

Fort Worth Water Department requested clar-
ification with respect to the dissolved oxygen
(DO) requirement stated in §317.4(g)(4)(A).
TWC has included language to indicate that
the minimum DO requirement applies
throughout the basin. The commentor
suggested that §317.4(g)(4)(B)(ii) include a
table referenced in the rule. TWC disagrees.
The commentor felt that §317.4(g)(4)(b) (iii)
was extremely conservative with respect to
alpha and that the maximum allowable trans-
fer efficiency be raised to 18%. TWC notes
that the rule states that ... transfer efficiencies
may be estimated ..., which still allows the
design engineer the choice of selecting other
values of alpha which may be more
appropriate. TWC feels that transfer efficien-
cies greater than 12% are difficult to maintain
and will evaluate any such proposed systems
on a case-by-case basis. The commentor
suggested a full range of air control out of
diffuser headers be provided in
§317.4(g)}4)B)iv). TWC agrees and
proposed rules allow this.

One commentor suggested deletion of the air
velocities stated in §317.4(g) (4)(B)(iv). TWC
notes that these velocities are only presented
as being typical and are not requirements.

Fort Worth Water Department suggestad that
§317.4(g)(5) require two mechanical aerators
per treatment unit. TWC feels that the
proposed wording provides for sufficient aera-
tors at this point in time. The commentor
suggested that §317.4(i)(1) be based on wa-
ter horsepower, not line horsepower. TWC
disagrees and computes horsepower
requirements based upon nameplate ratings.

A commentor noted that the efficiency for-
mula stated in §317.4(i)(3) shouid be revised
and TWC agrees. This commentor also noted
that §317.4(1)}(2)(H) should be revised to
read “Backwash for single media filters
should be provided by a surtace air scour or
combination ..." TWC agrees.

A commentor suggested allowing partial by-
passing of a filter if on-line controls were
provided to prevent exceedance of discharge
limits. This comment relates to §317.4(1).
TWC agrees that use of a filter (or filters) to
meet a specific discharge limitation can be an
operational decision based upon a specific
facility's characteristics. The section has
been modified.

Dallas Water Utilities suggested that the
requirement set forth in §317.5(a) (5) should
be modified to allow for non-stabilized
sludges from biological treatment processes.
TWC disagrees and feels that any proposal to
dispose of unstabilized sludges should
require a specific vanance. Variances have
been anticipated in §317.14 tiled Appendix F
- Sludge Disposal. Jones & Attwood,
incorporated also suggested that §317.5(c)(2)
include additional information regarding what
would be considered adequate mixing of an
anaerobic digester. TWC feels that there is
sufficient information in the literature to guide
designers and that additional regulation at
this time is not warranted.

Fort Worth Water Department suggested that
§317.6(b)(1)(e) include a 75-foot separation
distance from the storage facility to the
nearest personnei access door and confor-
mance to NFPA codes. TWC agrees that
these are good suggestions but does not feel
they warrant a change of the proposed rules.

Fort Worth Water Department suggested that
§317.6(b)(1)(F) allow stand-by power from a
soparate feeder. The rules as written allow
that. The commentor also suggested that
§317.6(b)(3)(D) aliow alternate means of
sludge removal be allowed. TWC agrees and
rules will allow that.

Ultraviolet Purification Systems, Incorporated,
suggested that §317.6(c)(2) (A) include a
requirement of 65% transmittance at 254
nanometers. TWC feels this is unnecessary
based upon the treatment level restrictions
already imposed. The commentor also
proposed the addition of some definitions to
address cdosed channel reactors in
§317.6(c)(2)(B). TWC feels the proposals
would only be informational at best and
probably not of any use in a wastewater
application. The commentor also suggested
the use of a Dbiological assay for
determination of UV dosage in
§317.6(c)(2)(C). TWC feels that calculation of
an inactivation rate based upon conservative
parameters will be sufficient. The commentor
also suggested that this same subsection
limit flowrate through the reactor. TWC dis-
agrees and will continue to recommend the
EPA methodology. The commentor also
suggested that §317.6(c)(2)(C) require a
minimum contact time. TWC disagrees;
contact time is a function of lamp intensity
and will be determined as a part of the de-
sign. This commentor suggested that
§317.6(c)(2)(D) include a requirement that
the system be capable of disinfection with the
largest bank out of service. TWC feels that
alarms and an ample supply of replacement
parts is adequate backup. This commentor
suggested that this same subsection require
the ability to change lamps without removing
from the channel or disassembling the mod-
ule and that all electrical connections be
above the water line. TWC disagrees,

Ultraviolet Purification Systems, Incorporated,
suggested that §317.6(c)(2) (E) include a
lamp failure alarm for each lamp. TWC dis-
agrees and feels that the number of failure
alarms should be related to the total number
of lamps. The commentor also suggested that
this subsection require dual intensity meters
for each bank and that the meters be able to
tigger alarms. TWC does not feel that these
are necessary. This commentor suggested
that §317.6(c)(2)(F) delete the reference to
mechanical wipers. TWC disagrees and
notes that this is only mentioned as a possi-
ble cleaning method. The commentor also
suggested deletion of a portion of this
subsection relating to the amount of cleaning
solution mix to be provided. TWC disagrees
and notes that the rule applies the 125%
volume requirement to only the portion to be
cleaned. This commentor suggested §317.
6(c)(2)(H) be modified with respect to module
replacement requirements. TWC agrees and
has revised the rule to require a minimum of
one spare module.

Ultraviolet Punfication Systems, Incorporated,
suggested §317.6(c)(2)(E) be modified to de-
lete the requirement for a separate power
meter. TWC agrees.

Fort Worth Water Department suggested that
§317.6(c)(3) not require details on the impact
on the receiving stream for other types of
disinfection. TWC agrees.

Fort Worth Water Department suggested that
§317.7(d) require color coding of
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underground piping and that all PVC pipe be
provided with tracer tape. TWC notes that the
rules state what pipes must be color coded
and will amend §317. 7(g) to require that all
pipe not containing metal should be installed
with tracer tape. The commentor suggested
that §317.7(e) use the term “intruder resis-
tant® when referring to fencing. TWC feels
that the current requirements define “intruder
resistant” and that other designs can be dealt
with on a case-by-case basis. The
commentor also suggested that this
subsection delete the requirement for hazard
signs. TWC disagrees. The commentor
suggested that §317. 7(h) not require
personal gas datectors but should require an
approved personnel retrieval system. TWC
feels that a personal gas detector can provide
life saving information prior to anyone enter-
ing a hazardous environment. TWC agrees
that an approved personnel retrieval system
is desirable and will revise the rule. This
commentor suggested that §317.7(1) should
not make safety training a requirement, just a
suggestion. TWC disagrees. This commentor
also suggested the addition of eyewash
showers at certain places and protection of
electrical duct banks. TWC is currently evalu-
ating these and may propose them as rule
changes at some point in the future.

Fort Worth Water Department suggested that
§317.8(a)(2) require a separate air system be
provided for fume hoods and instrument air.
TWC disagrees. The commentor also noted
that handicap access did not pertain to
operational areas and TWC agrees.

Fort Worth Water Department suggested that
a design report be required under §317.10
pertaining to the overland flow process. A
final engineering report is required under
§317.1(c). The commentor also noted that the
treatment area be protected from fiooding.
TWC agrees and has  modified
§317.10(4)(C).

Fort Worth Water Department suggested that
§317.11(a)(3) require positive ventilation and
heaters might be the basis for utilizing hya-
cinths in northern parts of the state. The
commentor also suggested that §317.11
include information on harvesting and dispos-
al. TWC agrees and has included this in
§317.11(c)(1) and (2).

Fort Worth Water Department noted that the
reference in §317.13(b) should be (a)(4) not
(b)}(4), TWC agrees and has made the
change.

¢ 31 TAC §§317.1-317.13

The repeals are adopted under the authonty
of the Texas Water Code, §5.103 and
§5.105, which provide the commission
with the authority to adopt any rules
necessary to carry out its powers and
duties under the Texas Water Code and
other laws of this state and to establish
and approval all general policy of the
commission.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency’'s legal authority.

Issued in Austin, Texas, on March 26, 1990.

TRD-9003153 Jim Haley

Director, Legal Division
Texas Water Commission

Effective date: April 16, 1990
Proposal publication date: September 26,
1989 ‘

For further information, please call: (512)
463-8069
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e 31 TAC §§317.1-317.14
The new sections are adopted under the

authority of the Texas Water Code, §5.103 *

and §5.105, which provide the commission
with the authority to adopt any rules
necessary to carry out its powers and duties
under the Texas Water Code and other laws
of this state and to establish and approval of
all general policy of the commission.

§317.1. General Provisions.

(a) Introduction. These design
criteria are minimum guidelines to be used
for comprehensive consideration of sewage
collection, treatment, and disposal systems
and establish the minimum design criteria
compatible with existing state statutes
pertaining to effluent quality. These criteria
will promote the design of facilities in
accordance with good public health and wa-
ter quality engineering practices. These
criteria include the minimum requirements
for a preliminary engineering report which
supplies the rationale for the proposed
project, and a final engineering report de-
tailing the fully developed project along
with plans and specifications.

(1) Authority for requirement.
The Texas Water Code prescribes the duties
of the Texas Water Commission relating to
the control of pollution, including the
review and approval of plans and
specifications for sewage disposal systems.
This authority is found in the Texas Water
Code, §§5.013, 12.081-12.083, 15. 104,
15.114, 26.034, 50.107, 51.333, 51421,
51.422, 54.024, 54.516, 54.517, and 55.503.

(2) Conditions of approval.

(A) Examination of plans
and specifications. The commission
furnishes consultation services as a review-
ing body only, and its registered
professional engineers do not serve in the
capacity of design engineers or furnish de-
tailed cost estimates. The commission does
not ordinarily examine features of the de-
sign, such as strength of concrete or ade-
quacy of reinforcing. Plans and
specifications will be examined primarily
for the aspects of design covered by these
design  criteria and the operation,
maintenance, and safety aspects of the
proposed project. Approval given by the
commission is not intended to relieve the
sewerage system owner or- the design
engineer of any liabilities or responsibilities
with respect to the design, construction, or
operation of the project.

(B) Standard approval. Plans

-granted

and specifications found to comply with all
applicable parts of these criteria and to con-
form to commonly accepted sanitary
engineering design practices shall be
approved for construction by the
commission. Where appropriate, such
approvals may contain detailed stipulations
or restrictions. Depending on the sewerage
facilities proposed, the approval may be
issued for a specific set of flow situations,
wastewater characteristics, and/or required
effluent quality.

(C) Conditional approval.
Engineering proposals for processes,
equipment, or construction materials not
covered in these criteria must be fully de-
scribed in submitted planning materials and
the reasons for their selection clearly out-
lined. Processes considered by the
commission to be new or innovative must
also be supported by results of pilot or
demonstration studies. Where similarly
designed full scale processes exist, and are
known to have operated for a reasonable
period of time under conditions similar to
those suggested for the proposed design,
performance data from these existing full
scale facilities is preferable to and where
appropriate may be substituted for results of
pilot or small scale demonstration studies.
Any warranties or performance bond
agreements offered by the process,
equipment, or material manufacturers shall
be fully described. When approval to con-
struct is issued for plans and specifications
describing  processes, equipment, or
construction materials determined to fall
under this approval category, all parties
concemed should understand that the basis
upon which the commission’s approval was
centered primarily on the
engineering evaluation by the commission’s
staff of a number of factors including the
supporting information provided in the sub-
mitting engineer’s design report. Where
appropriate, conditional approvals may con-
tain a number of stipulations such as
requirements for testing, recordkeeping, and
reporting. As is true in all cases, regardless
of the type of approval, constructed
facilities when in operation are required to
produce the quality of effluent specified in
the appropriate discharge permit(s).

(D) Time to be allowed. De-
tailed plans and specifications should be
submitted at least 30 days prior to the time
that approval, comments, or
recommendations are desired by the owner.
If the review is to be made with the design
engineer and/or his client present in view of
some unusual features in the proposed de-
sign or if early action on the planning
material is desired, appointments for such a
review must be made in advance of the
planned visit. Advance copies of the plan-
ning material shall be made available to the
commission at least one week prior to the
proposed visit. This should not be construed
to mean that final action will be taken
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within the times mentioned; however, every
effort will be made to complete the review
as quickly as possible.

(E) Changes or alterations.
When changes or alterations are planned for
existing systems, written notification to the
commission shall be made and shall include
sufficient information to describe the signif-
icance of such modifications. If a waiver of
review is requested, it shall be submitted by
an engincer registered in Texas. The
commission will determine whether
engineering plans and specifications will be
required following this initial notification of
the extent of the planned modifications.

(3) Federal guidelines. Any
project constructed with federal financial
assistance may be required to conform to
federal design criteria or guidelines if such
criteria or guidelines are more stringent
than those contained hecein.

(b) Preliminary engineering report.

(1) Definition. The preliminary
engineering report shall form the conceptual
basis for the collection, treatment, and/or
disposal system proposed. This document
shall bear the signed and dated seal of the
registered professional engineer responsible
for the design.

(A) For projects receiving
United States Environmental Protection
Agency construction grants assistance, a
facility plan may serve as the preliminary
engineering report.

(B) Far all other projects, a
preliminary engineering report proposing
processes, methods, or procedures may be
submitted as early in the planning stage as
is practical. Submission of a preliminary
engineering report at this point is only
necessary to resolve any potential disagree-
ments between the design engineer and the
commission regarding the essential plan-
ning information, design data, population
projections, and other requirements of the
commission. Agreement is desirable to
eliminate delays or inconveniences and to
avoid the possibility of having to revise the
final plans and specifications.

(C) The preliminary
engineering report may be merged directly
with the final engineering report to produce
a single engineering report at the discretion
of the sewerage system owner.

(2) General requirements. The

following is required for each project as
applicable.

(A) A brief description of the
project with maps showing the area to be
served, general location of proposed im-
provements, water and  wastewater
treatment plant sites, existing and proposed

streets, parks, drainage ditches, creeks,
streams, and water mains shall be provided.
The drainage area should be defined clearly,
either by contour map or otherwise. Where
a contour map is not available to the com-
munity, one should be obtained and the
contours should be shown at intervals of not
more than 10 feet. The maps and plans shall
be reproduced on paper not larger than 24
inches by 36 inches in size; however, where
variations are necessary, all sheets shall be
uniform in size.

(B) The domestic population
of the area to be served (present and pro-
jected) and design population of the project
shall be included.

(C) The names of industries
contributing any significant wastes, types of
industry (standard industry codes), volume
of wastes, characteristics and strength of
wastes, population equivalent, and other
pertinent information shall be included. It
should be emphasized that if significant
amounts of wastes other than normal do-
mestic sewage are to be treated at the
wastewater treatment plant, sufficient data
on such wastes must be presented to allow
an evaluation of the effect on the treatment
process. This would include, but not be
limited to, heavy metals and toxic materials
such as polychlorinated biphenyls, organic
chemicals, and pesticides.

(D) The preliminary
engineering report shall include the techni-
cal information described in §317.10 of this
title (relating to Appendix B-Land
Application of Sewage Effluent) for all
overland flow projects.

A3) Collection system. The
following information shall be provided in
the preliminary engineering report if
applicable to the project:

(A) present area served and
future areas to be served;

(B) terrain data in sufficient
detail to establish general topographical fea-
tures of present and future areas to be
served;

©) lift
and/or proposed;

stations  existing

(D) effect of proposed sys-
tem expansion on existing system capacity;
and

(E) amount of infiltration/in-
flow existing and anticipated, and how it is
to be addressed in the collection system
design.

(4) Treatment plant. The
following information is required in a pre-
liminary engineering report;

(A) quantity and quality of
existing sewage influent and changes in the
characteristics anticipated in the future. If
adequate records are not available, analyses
shall be made for the existing conditions
and such information included in the report;

(B) design and peak flow
rates being considered and the design
period. Design flow is defined as the wet
weather maximum 30-day average flow.
Therefore, when determining design flow
rates, consideration must be given to flows
during periods of wet weather in order to
assure consistent compliance with discharge
permit volume and quality limitations. Peak
flow is defined as the highest two hour flow
expected to be encountered under any
operational conditions, including times of
high rainfall (generally the two-year,
2A-hour storm is assumed) and prolonged
periods of wet weather. For new systems,
the peak flow to average annual flow ratio
is normally in the range of three-five to one,
although other peaking factors may be war-
ranted;

(C) type of treatment plant
proposed and the effluent quality expected.
The information should include basis of
design, flow, organic loading, infiltration
allowance, and efficiency determinations
sufficient to a given level of treatment;

(D) type of units proposed
and their capacities, considering the criteria
contained herein. The information should
include detention times, surface loadings,
weir loadings, flow diagram, and other
pertinent information regarding the design
of the plant, including sludge processing
units required for the selected ultimate
sludge disposal;

(E) treatment plant site
information and the siting analysis. The
location of the plant, the area included in
the plant site, dedicated buffer zone, and a
descripion of the swrounding area
including a map or a sketch of the area.
Particular reference should be made as to
the plant’s proximity to present and future
housing developments, industrial sites, pre-
vailing winds, highways and/or public thor-
oughfares, water plants, water supply wells,
parks, schools, recreational areas, and shop-
ping centers. If the effluent is to be dis-
charged to the waters of the state, the
immediate receiving stream, canal, major
water course, etc., shall be designated. The
siting analysis shall include:
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(i) flood hazard analysis.
Provide the 100-year flood plain elevation.
Proposed treatment units which are to be
located within the 100-year flood plain will
not be approved for construction unless pro-
tective measures satisfactory to the
commission (such as levees or elevation of
the treatment units) are included in the
project design;

(ii) buffer zone analysis.
Demonstrate that the location of each
proposed treatment unit is consistent with
the buffer zone criteria specified in Chapter
309 of this title (relating to Treatment Plant
Siting).

6] Sludge management. The
preliminary engineering report shall include
a discussion of the method of sludge dis-
posal 1o be utilized. The report shall assess
the following factors:

(A) estimated quantity of
sludge that must be handled which includes
future sludge loads based on flow projec-
tions;

(B) quality and sludge
treatment requirements for ultimate dispos-
al;

(C) sludge storage
requirements for each alternative consider-
ing normal operating requirements and con-
tingencies;

(D) transportation of sludge;

(E) land use and land avail-
ability; and

(F) reliability of the various
alternatives, contingencies, and mitigation
plans to ensure reliable capacity and
operational flexibility.

(6) Control of  bypassing.
Information and data shall be submitted to
describe festures (auxiliary power, standby
and duplicate units, holding tanks, storm
water clarifiers, etc.) and operational
arrangements (flexibility of piping and
valves to' control flow through the plant,
reliability of power sources, etc.) to prevent
unauthorized discharges of untreated or par-
tially treated wastewater. An outline of con-
trol measures to prevent unauthorized
discharges of untreated or partially treated
wastewater during construction (see
subsection (e)X5) of this section) is to be
included.

(c) Final engineering design report.
The final engineering design report shall be
submitted with the final plans and technical
specifications. The report shall include cal-
culations and any other engineering

information pertaining to the plant design as
may be necessary in the review of the plans
and specifications by the commission. This
report shall bear the signed and dated seal
of the registered professional engineer
responsible for the design. Information
should be included to describe any changes
that have been made since a preliminary
engineering report was submitted, along
with additional information as follows.

(1) Collection
applicable):

system Gf

(A) minimum and maximum
grades proposed for each size and type of

pipe;

(B) lift stations (also refer to
§3173 of this title (relating to Lift Sta-
tions)):

(i) the operating charac-
teristics of the stations at minimum, maxi-
mum, and design flows (both present and
future);

(ii) safety considerations,
such as ventilation, entrances, working ar-
eas, and prevention of explosions; and

(iii) means of preventing
overflow of raw sewage;

(C)  capability of existing
trunk and interceptor sewers and lift sta-
tions to handle the peak flow under
anticipated conditions and capability of ex-
isting treatment facilities to receive and ad-
equately treat the anticipated peak flows;

(D) type of pipe proposed
and its anticipated performance under the
conditions imposed by the particular waste-
water quality and loading conditions;

(E) the manhole spacing

proposed;

(F) areas not served by the
present proposed project, and the projected
means of providing service to these areas,
including special provisions incorporated in
the present plans for future expansion;

(G) amount of infiltration/in-
flow existing and anticipated, its hydraulic
effect on the proposed and existing system,
and an abatement plan if applicable,
including a:

(i) description of infiltra-
tion allowances and test procedures in the
specifications governing design of new san-
itary sewer lines; and

(ii) description of control
program to reduce infiltration/inflow occur-
ring in the existing sewer system;

(H) soil conditions, such as
quicksand, that will not support collection
system development, and measures to be
taken to overcome the anticipated difficul-
ties.

(2) Treatment plant:

(A) the final decisions as to
the method of treatment;

(B) types of units proposed
and their capacities, considering the criteria
contained herein including:

(i) detention times,
surface loadings, weir loadings, and flow
diagram; and

(ii) other. pertinent
information regarding the design of the
plant, including hydraulic profiles for
wastewater and sludge which includes a
plot of the hydraulic gradient at peak flow
conditions for all gravity lines;

(C) the anticipated operation
mode of the plant, the degree of treatment
expected and any special characteristics of
the plant; and

(D) the safety features
included such as stairways, railing, lighting,
insulation mats and walkway mats.

(3) Sludge management system:

(A) the final decisions as to
the method(s) of managing sludge,
including final disposal;

(B) contingency alternatives;
and

(C) the type and size of
sludge treatment units to provide the quality
of sludge for the selected sludge
management method.

) Final plans and technical
specifications.

(1) Construction drawings and
technical specifications will not be
considered for review unless they bear the
signed and dated seal of the registered
professional engineer responsible for the
design on each sheet of the plans and on the
title page of the technical specifications.
These shall be the plans and specifications
to be used by the contractor for bidding and
construction.

(2) Plans and profiles for sani-
tary sewers, insofar as practical, shall be
prepared using one of the following scales.
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Horizontal

1" = 20 feet
1" = 40 feet
1" = 50 feet
. plant  expansion, an
(3) The size, grade, and type of maintenance  manual

pipe material shall be shown. Alternate
materials may be identified in the bid
document.

(4) The location and structural
features of the sewers, including manholes
to be installed, shall be shown on plans and
profiles. The details of the appurtenances
shall be provided.

(5) The plans and technical
specifications for lift stations shall fully de-
scribe all pumps, valves, pumping control
mechanisms, safety and ventilation
equipment, access operator points, hatches,
and hoisting equipment for installing and
removing equipment.

(6) - The plans and technical
specifications for the wastewater treatment
plant shall include construction details for
all units of the plant as well as equipment
and material specifications and installation
procedures. The location and details of inlet
and outlet structures, valving, and piping
arrangements that allow alternate modes of
operation during periods of stress such as
mechanical failure, structural repair, or any
other activity which requires the removal of
one or more treatment elements from
service, shall be included. The plans shall
include a hydraulic profile of the treatment
facilities at both design and peak flows. The
plans shall also show provisions for future
expansion of the plant, should such be con-
templated. Details of complex piping should
be clarified by the inclusion of an isometric
flow diagram as a part of the plans.

(e) Other requirements.

(1) Completion. Upon comple-
tion of construction, the design engineer or
other engineer appointed by the owner shall
notify the commission of completion and
attest to the fact that the completed work is
substantially in accordance with the plans,
technical specifications, and change orders
approved by the commission. If substantal
changes have been made to the original
plans, record drawings documenting such

changes shall be submitted to the
commission.
(2) Inspection. During

construction, the project may be visited by a
representative of the commission during
normal working hours to establish general
compliance with the plans and technical
specifications approved by the commission.

(3) Operation and maintenance
manual. Prior to completion of construction
of a new wastewater treatment plani or

recommended operating procedures and
maintenance practices for the entire facility
shall be fumnished to the sewerage system
owner by the design engineer. The design
engineer shall submit & letter to the
commission certifying that this action has
been performed and shall furnish a copy of
the operation and maintenance manual to
the commission upon request.

(4) Sludge management
implementation plan. The design engineer
shall prepare an implementation plan for the
selected sludge management method. The
plan shall identify regulatory requirements
of state and federal agencies. The plan shall
also include requirements for selected con-
tingency alternatives.

(5) Authorization o discharge.
For treatment plant projects, the owner is
required to secure proper authorization from
the commission prior to initiation of
construction. No discharge shall be
authorized without a discharge permit. In no
case shall bypassing of partially treated
wastewater  be authorized during
construction without an order for such dis-
charge from the commission. Also see
§317.4(a)(3) of this title (relating to Waste-
water Treatment Facilities).

(f) Variance. A variance from the
design criteria herein may be granted by the
commission if the variance would not result
in an unreasonable risk to treatment plant
performance, public health, or the waters in
the state. Requests for variances must be
submitted in writing by the design engineer
and must, for each affected item, include a
detailed engineering justification.

§317.2. Sewage Collection System.
(a) General requircments.

(1) Design. Sewer lines shall be
designed  considering the  estimated
population to be served in the future, plus
adequate allowance for institutional and
commercial flows. Consideration should
also be given to the maximum anticipated
future  wastewater  contribution  of
institutions. Strict attention shall be given to
minimizing mfiltration/inflow into the sys-
tem.

(2) Pipe selection. In selecting

pipe for sewers, consideration shall be
given to the chemical characteristics of the

Vertical

and
the

2 feet

4 feet

5 feet

water delivered by public and private water
suppliers, the character of industrial wastes,
the possibilities of septicity, the exclusion
of infiltration, the external forces and
internal pressures, abrasion, etc. With due
consideration being given to the previously
listed, any material suitably adapted to the
local conditions may be used for sewers.
The sewer pipe to be used shall be identi-
fied in the technical specifications with
appropriate  ASTM, ANSI, or AWWA
specification numbers for both quality con-
trol (dimensions, tolerances, etc.) and instal-
lation (bedding, backfill, etc.). In the design
of small-diameter sewers (15 inch and
smaller), a minimum pipe stiffness of 46
pounds per square inch should be
considered. In the design of large-diameter
sanitary sewer systems, other minimum
pipe stiffnesses (smaller or larger) may be
considered appropriate depending upon the
type of pipe selected, the proposed embed-
ment requirements, and other specific de-
sign conditions.

(3) Jointing  material.  The
materials used and methods to be applied in
making joints shall be included in the
specifications. Materials used for sewer
joints shall have a satisfactory record of
preventing infiltration and root entrance.
Rubber gaskets, PYC compression joints, or
other types of factory-made joints are
required.

(4) Testing of installed pipe. An
infiltration and/or exfiltration and/or low-
pressure air test shall be specified. Copies
of all test results shall be made available to
the commission upon request. Tests shall
conform to the following requirements.

(A) Infiltration/exfiltration
tests. The total infiltration or exfiltration, as
determined by water test, shall not exceed
200 gallons per inch diameter per mile of
pipe per 24 hours at a minimum test head of
two feet. If the quantity of infiltration or
exfiltration exceeds the maximum quantity
specified, remedial action shall be under-
taken in order to reduce the infiltration or
exfiltration to an amount within the limits
specified.

(B) Low-pressure air tests.
This test shall conform to the procedure
described in ASTM C-828, ASTM C-924,
or other appropriate procedures. For safety
reasons, air testing of sections of pipe shall
be limited to lines less than 36 inch average
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inside diameter. Lines 36 inch average in-
side diameter and larger may be air tested at
each joint. The maximum time allowable
for the pressure to drop from 3.5 pounds per

computed

T =

0.0850 (D) (K)/(Q)

square inch gauge to 2.5 pounds per square
inch gauge during a joint test, regardiess of
pipe size, shall be 20 seconds. For sections
of pipe less than 36 inch average inside
diameter, the maximum time allowable for

by the following equation:

where T =

the pressure to drop from 3.5 pounds per
square inch gauge to 2.5 pounds per square
inch gauge shall be computed by the
following equation:

time for

pressure to drop 1.0 pounds per square

inch gauge in seconds

©O v U =®
] I I

(5) Bedding.

(A) Trenching, bedding, and
backfill. The width of the trench shall be
minimized, but shall be ample to allow the
pipe to be laid and jointed properly and to
allow the backfill to be placed and compac-
ted as needed. The trench sides shall be
kept as nearly vertical as possible. When
wider trenches are necessary, appropriate
bedding class and pipe strength shall be
used. Ledge rock, boulders, and large stones
shall be removed to provide a minimum
clearance of four inches below and on each
side of all pipe(s). Bedding classes A, B, C,
or D, as described in ASTM C 12 (ANSI A
106.2), Water Pollution Control Federation
(WPCF) Manual of Practice (MOP)
Number 9 or American Society of Civil
Engineers (ASCE) MOP 37 shall be used
for all rigid pipes, provided that the proper
strength pipe is used with the specified bed-
ding to support- the anticipated load. Bed-
ding classes I, II, or III, as described in
ASTM D-2321 (ANSI K65.171), shall be
used for all flexible and semi-rigid pipes,
provided the proper strength pipe is used
with the specified bedding to support the
anticipated load. Backfill shall be of suit-
able material removed from excavation ex-
cept where other material is specified. De-
bris, large clods or stones, organic matiter,
or other unstable materials shall not be used
for backfill within two feet of the top of the
pipe. Backfill shall be placed in such a
manner as not to disturb the alignment of

internal surface

the pipe. Waterline crossings shall be
governed by special backfill requirements
specified in §317.13 of this title (relating to
Appendix E-Separation Distances).

(B) Deflection test. Deflec-
tion tests shall be performed on all flexible
and semi-rigid pipes. The tests shall be
conducted after the final backfill has been
in place at least 30 days. No pipe shall
exceed a deflection of 5.0%. If the deflec-
tion test is to be run using a rigid ball or
mandrel, such test device shall have a diam-
eter equal to 95% of the inside diameter of
the pipe. The tests shall be performed
without mechanical pulling devices. The de-
sign engineer should recognize that this is a
maximum deflection criterion for all pipes.
A reduced percent deflection may be more
appropriate for specific types and sizes of
pipe.

(6) Protecting public water
supply. Water lines and sanitary sewers
shall be . installed no closer to each other
then nine feet. Where this cannot be
achieved, the sanitary sewer shall be con-
structed in accordance with §317.13 of this
title (relating to Appendix E-Separation
Distances). No physical connection shall be
made between a drinking water supply,
public or private, and the sewer or any
appurtenance. An air gap of a minimum of
two inlet pipe diameters between the pota-
ble water inlet and the overflow level of the
sewer appurtenances shall be provided.

0.00049DL, but not less than 1.0
average inside diameter in inches
length of line of same pipe size in feet

rate of loss, assume 0.0015 ft3/min/sq ft

(7)  Excluding surface water.
Proposals for the construction of combined
sewers will not be approved. Roof, street, or
other types of drains which will permit en-
trance of surface water into the sanitary
sewer system will not be considered
acceptable.

(8) Active geologic faults. For
systems to be located in areas of known
active geologic faults, the design engineer
shall locate any faults within the area of the
collection system and the system shall be
laid out to minimize the number of sewers
crossing faults. Where crossings are un-
avoidable, the engineering report shall spec-
ify design features to protect the integrity of
the sewer. Consideration should be given to
Jjoints providing maximum deflection and to
providing manholes on each side of the
fault so that a portable pump may be used
in the event of sewer failures. Service con-
nections within 50 feet of an active fault
should be avoided.

(b) Capacities.

(1) Sources. The peak flow of
domestic sewage, peak flow of waste from
industrial plants, and maximum infiltration
rates shall be considered in determining the
capacities of sanitary sewers.

(2) Existing systems. The design
of extensions to sanitary sewage collection
systems should be based on experience. If
adequate records are not available, the de-
sign will be based on data from similar
systems fumished by the design engineer,
or in paragraph (3) of this subsection.
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(3) New sysiems. New sewers
shall be designed on the basis of an esti-
mated daily sewage flow contribution as
shown in the table in §317.4(a) of this title
(relating to  Wastewater  Treatment
Facilities). Laterals and minor sewers shall
be designed such that when flowing full
they will transport wastewater at a rate ap-

Size of Pipe

In Inches I1.D.

6
8
10
12
15
18

21

proximately four times the system design

daily average flow. Main trunk, interceptor,

and outfall sewers shall be designed to con-
vey expected peak flow.
(c) Design details.

(1) Minimum size. No sewer

other than house laterals and force mains

shall be less than six inches in diameter.

(2) Hydraulic slopes. All sewers
shall be designed and constructed with hy-
draulic slopes sufficient to give a velocity
when flowing full of not less than two feet
per second. The grades shown in the
following table are based on Manning's for-
mula with an assumed "n factor” of 0. 013
and constitute minimum acceptable slopes.

Fall in Feet

Per 100 Feet of Sewver

0.50
0.33
0.25
0.20
0.15
0.11

0.09
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24 0.08

27 0.06

30 0.055
33 0.05

36 0.045
39 0.04
>39 *

* For lines larger than 39 inches diameter, the slope may
be determined by Manning's formula (as shown in this
paragraph) to maintain a minimum velocity of two feet

per second when flowing full.

V = (1.49/n) (R" ®%) (s %%), where:

V = velocity (ft/sec)

n = Manning's roughness coefficient (0.013)
R" = hydraulic radius (ft)

S = slope (ft/ft)

¢ Adopted Sections  March 30, 1990 15 TexReg 1809



(3) High velocity protection.
Where velocities greater than 10 feet per
second are likely to be attained, special
provision shall be made to protect against
pipe displacement by erosion and/or shock.

(4) Alignment. Sewers shall be
laid in straight alignment with uniform
grade between manholes. Deviations from
straight alignment and uniform grade shall
be justified to the satisfaction of the
commission.

(5) Manhole wuse. Manholes
shall be placed at points of change in align-

Pipe Diameter (Inches)

6 -

16

36

ment, grade or size of sewer, and at the
intersection of sewers and the end of all
sewer lines that will be extended at a later
date. Any proposal that deviates from this
shall be discussed with and justified to the
satisfaction of the commission. Cleanouts
with plugs may be installed in liecu of man-
holes at the end of sewers which are not
anticipated to be extended within one year
of completion of construction.

(A) Type. Manholes shall be
monolithic, cast-in-place concrete, fiber-
glass, precast concrete, or of equivalent

construction. Use of brick manholes shall
be justified to the satisfaction of the
commission.

(B) Spacing. The typical
maximum manhole spacing for sewers with
straight alignment and uniform grades are
in the following table. Reduced manhole
spacing may be necessary and is dependent
on an entity’s ability to maintain its sewer
lines. Manholes shall not be located where
surface water can drain into them. Areas
subject to frequent flooding will require
special consideration.

Maximum Manhole

Spacing(Feet)
15 500
30 800
48 1000
2000

54 or larger

(C) Infiltration control. Brick
manholes shall not be used in areas where
high water tables are encountered. Impervi-
ous material should be utilized for manhole
construction in these areas in order to insure
maximum exclusion of infiltration.

(D) Manhole diameter. Man-
holes shall be of sufficient inside diameters
to allow personnel to work within them and
to allow proper joining of the sewer pipes
in the manhole wall. The inside diameter of
the manholes shall be not less than four
feet.

(E) Manhole inverts. Man-
holes shall have inverts to chanmel flow to
the spring line of the pipes. Inverts shall be
equal in depth to one-half the diameter of
the pipes connected to that manhole. In
manholes with pipes of different sizes, the
tops of the pipes shall be placed at the same
clevation and flow channels in the invert
sloped on an even slope from pipe to pipe.
Where sewer lines enter the manhole higher
than 24 inches above the manhole invert,
the invert shall be filleted to prevent solids
deposition. A drop pipe should be provided
for a sewer entering a manhole more than
24 inches above the invert. The top of the
poured manhole invert outside of the flow
channels is to be steeply sloped into the
channels.

(F) Manhole covers. Solid
manhole covers of nominal 24-inch diame-
ter are to be used for all sewer manholes.

Whenever they are within the 100-year
floodplain, the manhole covers shall have
gaskets and be bolted. Where gasketed
manhole covers are required for more than
three manholes in sequence, alternate means
of venting shall be provided.

(G) Manhole access. Design
of features for entering manholes shall be
guided by the following criteria.

(i) It is suggested that en-
trance into manholes in excess of four feet
deep be accomplished by means of a
portable ladder. Other designs for ingress
and egress will be given consideration and
careful evaluation. Attention is directed to
the safety hazards with the use of manhole
steps under certain conditions.

(ii) Monelithically
placed or precast concrete, premolded fiber-

glass, or other similar type manholes, which
may not have non-corrosive manhole steps

installed, may be entered by use of a

portable ladder.

(iii) Where non-corrosive
steps are used, the design and construction
of such steps should be in accordance with
applicable OSHA  specifications as
published by the United States Department
of Labor.

(6) Inverted siphons. Inverted
siphons should have not less than two bar-
rels, 2 minimum pipe size of six inches, and
shall be provided with necessary appurte-
nances for convenient flushing and
maintenance. The manholes shall have

adequate clearances for rodding, and in
general, sufficient head shall be provided
and pipe sizes selected to assure velocities
of at least three feet per second at design
flows. The inlet and outlet details shall be
arranged so that the normal flow is diverted
to one barrel. Provisions shall be made such
that either barrel may be taken out of
service for cleaning.

(d) Pressure sewer systems. Use of
pressure sewers may be considered when
Justified by unusual terrain or geological
formatiors, low population density, difficult
construction, or other circumstances where
a pressure system would offer an advantage
over a gravity system. A pressure sewer
system is not necessarily a substitute for
conventional gravity systems, but lends it-
self as an alternate to supplement gravity
when conditions make a conventional col-
lection system impractical.

(1) Management. A responsible
management structure shall be established,
to the satisfaction of the commission, to be
in charge of the operation and maintenance
of a pressure sewer system.

(A) Pumping units and
grinder pumps shall be regarded as integral
components of the system and not as a part
of the home plumbing.

(B) A reliable community
power source shall be provided.

(2) Design considerations. De-
sign considerations are as follows:
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(A) the number of units
pumping at any one time;

(B) flow velocities in the
range of two to five feet per second;

(C) the installation of air re-
lief valves;

(D) positive pressure control
valves;

(E) the provision of a means
to flush all lines in the system;

installation of

F) the

cleanouts; and

(G) development of
procedures whereby portions of the pressure
system may be rerouted with temporary
lines in the event of leaks, construction, or
repair.

(3) Pipe selection. The pipe
which will be used in this type of sewer
application shall have a minimum sustained
working pressure rating of 150 pounds per
square inch gauge. Joints appropriate for the
pipe selected shall be specified. Pipe selec-
tion shall also conform to subsections
(aX1), (2), (3). and (5) of this section.

(4) Leakage testing. All pressure
pipe installations shall be tested for leakage.

L = (S) (D) (P*%)/133,200

where

S

D

P

(5) Pumps. Pumping units and
grinder pumps used in pressure sewer sys-
tems should be reliable, easily maintained,
and should have compatible characteristics.

(A) Pumps and grinder pump
units shall be provided with backflow
prevention devices.

(B) Sufficient holding capac-
ity shall be provided in the pumping com-
partment to allow for wastewater storage
during power outages and equipment fail-
ures. Storage volume may be based on
power supply outage records and replace-
ment equipment availability.

(C) Pumping units should
not be installed in the settling chamber of a
septic tank if the septic tank is to be used
for solids reduction.

(D) Alarms, warning lights,
or other suitable indicators of unit malfunc-
tion shall be installed at each pumping sta-
tion.

(E) Whenever any pumping
station handles waste from two or more
residential housing units or from any public
establishment, dual grinder pump units shall

L = leakage in gal/hr

length of pipe in ft

be provided to assure continued service in
the event of equipment malfunction.

§317.3. Lift Stations.

(a) Site selection. In the selection
of a site for a lift station, consideration shall
be given to accessibility and potential nui-
sance aspects. The station shall be protected
from the 100-year flood and shall be acces-
sible during a 25-year flood. All lift stations
shall be intruder-resistant with a controlled
access. Lift stations should be located as
remotely as possible from populated areas.

(b) Design.

(1) Small lift stations. Lift sta-
tions designed for a discharge capacity of
less than 100 gallons per minute will be
reviewed on a case-by-case basis by the
commission and shall be used only for insti-
tutional use or other locations where it is
necessary to pump the sewage from a single
building, school, or other measurable source
establishment into the sanitary sewer lines.
If the location of the discharge does not
provide a positive head due to elevation,
then a positive pressure control valve shall
be provided. Ejectors may be used for this
type of lift station. Whenever a lift station
handles waste from two or more residential
housing units, or from any public
establishment, standby pumps shall be
provided. In the case of ejectors or educ-

Copies of all test results shall be made
available to the commission upon request.
Leakage shall be defined as the quantity of
water that must be supplied into the pipe, or
any valved section thereof, to maintain
pressure within five pounds per square inch
of the specified test pressure after the airin
the pipeline has been expelled. The test
pressure shall be cither a minimum of 25
pounds per square inch gauge or 1.5 times
the maximum force main design pressure,
whichever is larger. The maximum allow-
able leakage shall be calculated using the
formula as follows. If the quantity of leak-
age exceeds the maximum amount calculat-
ed, remedial action shall be taken to reduce
the leakage to an amount within the allow-
able limit.

inside diameter of pipe in inches

pressure in pounds per square inch

tors, two air compressors shall be provided.
Grinder pumps should be used for all small
installations.

(2) Dry well sump pump. The
following design considerations shall be ad-
dressed in providing dry well sump pumps.

(A) Two separate sump
pumps should be provided for removal of
leakage or water from the dry well floor.

(B) The discharge pipe level
from the sump pumps shall be above the
maximum liquid level of the wet well. A
check valve should be installed on the dis-
charge side of each sump pump.

(C) Al floor and walkway
surfaces shall have an adequate slope to a
point of drainage with sufficient measures
taken to maximize traction and safety.

(D) Motors to drive sump
pumps shall be located above the height of
the maximum liquid level in the wet well.
As an alternate, sump pumps may be of the
submersible type.

(3) ‘Pump controls. All lift sta-
tions shall have automatically operated
pump control mechanisms. Pump control
mechanisms shall be located so that they
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will not be affected by flow currents in the
wet well. Provisions shall be made to pre-
vent grease and other floating materials and
rags in the wet well from interfering with
the operation of the controls. When a float
tube is located in the dry well, its height
shall be such as to prevent overflow of the
sewage into the dry well. Pump control
mechanisms which depend on a bubbler in
the wet well shall be equipped with a
backup air supply system. All connections
to level controls in the wet well shall be
accessible at all times. The circuit breakers,
indicator lights, pump control switches, and
other electrical equipment should be located
on a control panel at least three feet above
ground surface elevation. If controls are
located in a dry well, the dry well shall be
protected from flooding.

(4) Wet wells,

(A) Wet wells and dry wells,
including their superstructure, shall be sepa-
rated by at least a watertight and gastight
wall with separate lockable entrances
provided to each. Equipment requiring reg-
ular or routine inspection and maintenance
shall not be located in the wet well, unless
the maintenance can be accomplished
without entering the wet well.

(B) Based on design flow,
wet well capacity should provide a pump
cycle time of not less than six minutes for
those lift stations using submersible pumps
and not less than 10 minutes for other
nonsubmersible pump lift stations.

(C) All influent gravity lines
into a wet well shall be located where the
invert is above the "off" setting liquid level
of the pumps, and preferably should be
located above the lead pump "on" setting.

(5) Stairways. Stairways with
non-slip steps shall be provided in all
underground dry wells. Removable ladders
may be provided in small stations where it
is impractical to install stairways.

(6) Ventilation. Ventilation shall
be provided for lift stations, including both
wet and dry wells.

(A) Passive ventilation such
as gooseneck type or turbine ventilators
designed to prevent possible entry of insects
or birds shall be provided in all wet wells if
mechanical ventilation is not provided. All
mechanical and electrical equipment in wet
wells should be explosion-proof and spark-
proof construction if mechanical ventilation
is not provided.

(B) Mechanical ventilation
shall be provided for all dry wells below the
ground surface. The ventilation equipment
shall have a minimum capacity of six air
changes per hour under continuous
operations. At least a capacity of 30 air

changes per hour shall be required where
the operation is intermittent. All intermit-
tently operated venting equipment shall be
interconnected with the stations lighting
system.

(7) Wet well slopes. The bottom
of wet wells shall have a minimum slope of
10% to the pump intakes and shall have a
smooth finish. There shall be no projections
in the wet well which will allow deposition
of solids under ordinary operating
conditions. Antivortex baffling should be
considered for the pump suctions in all
large sewage pumping stations (greater than
five mgd firm pumping capacity).

(8) Hoisting equipment.
Hoisting equipment or access by hoisting
equipment for the removal of pumps, mo-
tors, valves, etc., shall be incorporated in
the station design.

(9) Dry wells and valve vault
drains. Drains from dry wells or valve
vanlts to the wet well shall be equipped
with suitable devices to prevent entry of
potentially hazardous gases.

(c) Pumps.

(1) General. All raw sewage
pumps shall be of a non-clog design, capa-
ble of passing 2 1/2 inch diameter spheres,
and shall have no less than three-inch diam-
eter suction and discharge openings.
Inspection and cleanout plates, located both
on the suction and discharge sides of each
pumping unit, are suggested for all non-
submersible pumps so as to facilitate locat-
ing and removing blockage-causing
materials. Where such openings are not
provided on the pumps, a hand hole in the
first fitting connected to the suction of each
pump shall be provided. All pumps shall be
securely supported so as to prevent move-
ment during operation. For submersible
pumps, rail-type pump support systems in-
corporating manufacturer-approved mecha-
nisms designed to allow the operator to
remove and replace any single pump
without first entering or dewatering the wet
well should be provided.

(2) Lift station pumping capaci-
ty. The firm pumping capacity of all lift
stations shall be such that the expected peak
flow can be pumped to its desired destina-
tion. Firm pumping capacity is defined as
total station maximum pumping capacity
with the largest pumping unit out of service.

(3) Variable capacity pumps.

‘Lift stations or wransfer pumping facilities at

a wastewater treatment plant or those dis-
charging directly to the treatment plant
where the plant’s permitted daily average
flow is equal to or greater than 100,000
gallons per day shall be provided with three
or more pumps or with duplex automati-
cally controlled variable capacity pumps or
other automatic flow control devices. The
pumps or other devices shall be adjusted for
actual flow conditions and controlled to op-
erate so as to minimize surges in the

treatment units. No single pumping unit
shall have a capacity greater than the design
peak flow of the wastewater treatment plant
unless flow splitting/equalization is
provided.

(4) Pump head calculations. The
engineering design report accompanying the
plans shall include system curves, pump
curves, and head calculations. Calculations
and pump curves at both minimum (all
pumps off) and maximum (last normal op-
erating pump on) static heads and for a C
value of both 100 and 140 must be provided
for each pump and for the combination of
pumps (modified pump curves). Where a
suction lift is required, the report shall
include a calculation of the available net
positive suction head (NPSH) and a com-
parison of that value to the required NPSH
for the pump as furnished by the pump
manufacturer.

(5) Self-priming pumps. Only
self-priming pumps or pumps with
acceptable priming systems, as demon-
strated by a reliable record of satisfactory
operation, shall be used where the suction
head is negative. All self-priming pumps
shall include a means for venting the air
back to the wet well when the pump is
priming.

(6) Pump positioning. All raw
sewage pumps, other than submersible
pumps without “suction” piping and self-
priming units capable of satisfactory
operation under any negative suction heads
anticipated for the lift station under
consideration, shall be positioned such that
the pumps always experience, during their
normal on-off cycling, a positive static suc-
tion head,

Grinder pumps. See
§317.2(d) of this title (relating to Sewage
Collection System).

(d) Piping.

(1) Pump suctions. Each pump
shall have a separate suction pipe. Cavita-
tion may be avoided by using eccentric
reducers in lieu of typical reducers in order
topnvmtmpocketsfmmfonnmgmme
suction line.

(2) Valves. Full closing valves
shall be installed on the discharge piping of
each pump and on the suction of all dry pit
pumps. A check valve shall be installed on
the discharge side of each pump, preceding
the full closing valve. Check valves should
be of a swing check type with external
levers. Rubberball check valves may be
used for grinder pump installations in lieu
of the swing check type. Butterfly valves,
tilting disc check valves, or other valves
with a pivoted disc in the flow line are not
allowed. The design shall consider surge
effects and provide protection where
necessary. Surge relief shall be contained in
the system.

(3) Valve position indicators.
Gate valves should be rising-stem valves. If
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other than rising-stem gate valves and
check valves with external levers are used,
the valves shall include a position indicator
to show their open and closed positions.

(4) Lift station piping. Flanged
sipe and fitting or welded pipe shall be
used for exposed piping inside of lift sta-

tions. A flexible or flanged connection shall

be installed in the piping to each pump so
that the pump may be removed easily for
repairs. Provisions shall be made in the
design to permit flexure where pipes pass
through walls of the station. Piping should
normally be sized so that the maximum
suction velocity does not exceed five feet
per second and the maximum discharge ve-
locity does not exceed eight feet per second.

(5) Force main pipe selection.
Force mains shall be a minimum of four
inches in diameter, unless justified, as with
the use of grinder pumps. In no case shall
the velocity be less than two feet per second
with only the smallest pump operating,
unless special facilities are provided for
cleaning the line at specified intervals or it
can be shown that a flushing velocity of
five feet per second or greater will occur
one or more times per day. Pipe specified
for force mains shall be of a type having an
expected life at least as long as that of the
lift station and shall be suitable for the
material being pumped and the operating
pressures to which it will be subjected. All
pipe shall be identified in the technical
specifications with appropriate ASTM,
ANSI, or AWWA specifications numbers
for both quality control (dimensions, toler-
ances, etc.) and installation (bedding,
backfill, etc.). All pipe and fittings shall
have a minimum working pressure rating of
150 pounds per square inch.

(6) Force main tests. Final
plans and specifications shall describe and
require pressure testing for all installed
force mains. Minimum test pressure shall be
1. 5 times the maximum design pressure.

(7) Air release valves. Air re-
lease valves or combination air release/vac-
uum valves suitable for sewage service
shall be provided at all peaks in elevation.
The final engineering drawings must depict
all proposed force mains in both plan and
profile.

(e) Emergency provisions. Lift sta-
tions shall be designed such that there is not
a substantial hazard of stream pollution
from overflow or surcharge onto public or
private property with sewage from the lift
station. Options for a reliable power source
may include.

(1) Power supply. The
commission will determine the reliability of
the existing commercial power service.

Such determinations shall be based on
power outage records obtained from the
appropriate power company and presented
to the commission. When requesting outage
records for submittal to the commission, it
is important to note that the records be in
writing, bear the signature of an authorized
utility employee, identify the location of the
wastewater facilities being served, list the
total number of outages that have occurred
during the past 24 months, and indicate the
duration of each recorded outage. The
facility will be deemed reliable if the dem-
onstrated wastewater retention capacity, in
the station’s wet well, spill retention
facility, and incoming gravity sewer lines,
is sufficient to insure that no discharge of
untreated wastewater will occur for a length
of time equal to the longest electrical out-
age recorded in the past 24 months. If
records for the service area camnot be
obtained, a 120 minute worst case outage
duration will be assumed. Provisions for a
minimum wastewater retention period of 20
minutes should be considered even in those
cases where power company records
indicate no actual outages of more than 20
minutes occurred during the past 24
months.

(2) Alternative power supply. If
the existing power supply is found to0 be
unreliable, an emergency power supply or
detention facility shall be provided. Options
include:

(A) electrical service from
two separate commercial power companies,
provided automatic switchover capabilities
are in effect;

(B) electrical service from
two independent feeder lines or substations
of the same electric utility, provided auto-
matic switchover capabilities are in effect;

(C) on-site automatic starting .

electrical generators;

(D) reliance on portable gen-
erators or pumps. Proposals for the
utilization of portable units shall be accom-
panied by a detailed report showing conclu-
sively the ability of such a system to
function satisfactorily. Portable units will be
approved only in those cases where the
station is equipped with an auto-dialer, te-
lemetry device, or other acceptable operator
notification device, operators knowledge-
able in acquisition and startup of the
portable units are on 24-hour call, the sta-
tion is accessible in all weather conditions,
reasonable assurances exist as to the timely
availability and accessibility of the proper
portable equipment, and the station is

equipped with properly designed and tested
quick connection facilities. This option is
usually acceptable only for smaller lift sta-
tions.

(3) Restoration of lift station.
Provisions should be made to restore the lift
station to service within four hours of out-
age.

(4) Spill containment structures.
A spill containment structure should be
considered together with in-system reten-
tion in determining a total wastewater reten-
tion time. Because separate spill retention
facilities are not suitable for all locations,
engineers should check with the
commission prior to designing such struc-
tures. The design shall provide:

(A) a minimum storage vol-
ume of average design flow from the con-
tributing area and the longest power outage
during the most recent consecutive 24-
month period or, if power records are not
available, an assumed 24-hour outage;

(B) an impermeable liner
(such as concrete or synthetic fabric (20 mil
thickness)) and should have an energy
dissipator at the point of overflow from the
lift station to prevent scour;

(C) a fence with a controlled
access; and

(D) a plan for routine clean-
ing. and inspection.

(5) Alarm system. An audio-
visual alarm system (red flashing light and
horn) shall be provided for all lift stations.
These alarm systems should be telemetered
to a facility where 24-hour attendance is
available. The alarm system shall be acti-
vated in case of power outage, pump fail-
ure, or a specified high water level.

§317 4. Wastewater Treatment Facilities.

(a) General requirements. When-
ever possible, existing data of flows and
raw waste strength from the same plant or
nearby plants with similar service areas
should be used in design of treatment
facilities. When using such data for design
purposes, the variability of data should be
considered and the design based on the
highest flows and strengths encountered
during normal operating periods, taking into
consideration possible infiltration/inflow. In
the absence of existing data, the following
are generally acceptable parameters to
which must be added appropriate allow-
ances for inflow and infiltration into the
collection system to obtain plant influent
characteristics.
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Daily
Wastewater Wastewater

Flow - Gallons Strength

Source Remarks Per Person mg/1 BODg

Municipality Residential 100 200

Subdivision Residential 100 200

Trailer Park 2 1/2 persons 50 300

Transient) per trailer

Mobile Home Park 3 persons per 75 300

trailer

School with Cafeteria With Showers 20 300
Without showers 15 300

Recreational Parks Overnight user 30 200
Day User 5 100

Office puilding

or Factory 20 300
Motel 50 300
Restaurant Per Meal 5 1000
Hospital Per Bed 200 300
Nursing Home . Per Bed 100 300
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(1) Effluent quality. Wastewater
treatment plants shall be designed to consis-
tently meet the effluent concentration and
loading requirements of the applicable
waste disposal permit.

(2) Effluent quantity. The de-
sign flow of a treatment plant is defined as
the wet weather, maximum 30-day average
flow. The design basis shall include indus-
trial wastewaters which will enter the sew-
erage system. The engineering report shall
state the flow and strength of wastewaters
from industries which individually
contribute 5.0% or more of plant flow or
loading and discuss the aspect of hazardous
or toxic wastes. It is the intent of these
design criteria that the permit conditions not
be violated. The engineering report shall list
the design influent flow and concentration
of BODS, TSS, or other parameters for the
following:

(A) dry weather 30-day aver-
age (QDW);

(B) wet weather maximum

30-day average (QD); and

©) two-hour peak flow
Q)

(3) Piping. The piping within all
plants shall be arranged so that when one
unit is out of service for repairs, plant
operation will continue and emergency
treatment can be accomplished. Valves and
piping shall be provided and sized to allow
dewatering of any unit, in order that repairs
of the unit can be completed in as short a
period of time as possible. Portable pump-
ing units may be used for dewatering small
treatment plants (design flow of less than
100,000 gallons per day) or interim
facilities. Removed wastes must be stored
for retreatment or delivered to another
treatment facility for  processing.
Consideration shall be given in design for
means to clean piping, especially piping
carrying raw wastewater, sludges, scum,
and grit.

(4) Peak flow. For treatment
unit design purposes, peak flow is defined
as the highest two-hour average flow rate

expected to be delivered to the treatment’

units under any operational condition,
including periods of high rainfall (generally
the two-year, 24-hour storm is assumed)
and prolonged periods of wet weather. With
pumped inflow, clarifiers shall have the ca-
pacity of all pumps operating at maximum
wet well level unless a control system is
provided that will limit the pumping rate to
the firm capacity. This flow rate may also
include skimmer flow, thickener overflow,
filter backwash, etc. All treatment plants
must be designed to hydraulically
accommodate peak flows without adversely
affecting the treatment processes. The

engi eer  shall determine, by methods
acceptable to the commission, the
appropriate peak flow rate, including the
possibility of utilizing standby pumps. The
proposed two-hour peak flow rate, together
with a discussion of rationale, calculations,
and all supporting flow rate data shall be,
unless presented in the preliminary
engineering report, included in the final

engineering design report. Special storm-

flow holding basins or flow equalization
facilities can be specified to partially satisfy
the requirements of this section where all
treatment units within a plant are not sized
for peak flow. See §317.9 of this title
(relating to Appendix A) for referencing a
two-year 24-hour rainfall event.

(5) Auxiliary power. The need
for auxiliary power facilities shall be
evaluated for each plant and discussed in
the preliminary and final engineering
reports. Auxiliary power facilities are
required for all plants, unless dual power
supply arrangements can be made or unless
it can be demonstrated that the plant is
located in an area where electric power
reliability is such that power failure for a
period to cause deterioration of effluent
quality is unlikely. Acceptable alternatives
to auxiliary power include the ability to
store influent flow or partially treated
wastewater during power outage. Auxiliary
power may be required by the commission
for plants discharging near drinking water
reservoirs, shellfish waters, or areas used
for contact recreation, and for plants dis-
charging into waters that could be unaccept-
ably damaged by untreated or partially
treated effluent. For more information on
power reliability determination and
emergency power alternatives, refer to
§317.3(e) of this title (relating to
Emergency Provisions).

(6) Component reliability. Mul-
tiple units may be required based upon the
uses of the receiving waters and the signifi-
cance of the treatment units to the treatment
processes.
(7)  Stairways, walkways, and
guard rails. Basins having vertical walls
terminating four or more feet above or be-
low ground level shall provide a stairway to
the walkway. Guard rails on walkways shall
have adequate clearance space for
maintenance operations (see §317.7 of this
title (relating to Safety) ).

(8) Public drinking water supply
connections. There shall be no water con-

nection from any public drinking water
supply system to a wastewater treatment

plant facility unless made through an air

gap or a backflow prevention device, in
accordance with AWWA Standard C506
(latest revision) and AWWA Manual M14.
All backflow prevention devices shall be
tested annually with their test and
maintenance report forms retained for a
minimum of three years. All washdown
hoses using potable water must be equipped

with atmospheric vacuum breakers located
above the overflow level of the washdown
area.

(9) Ground movement
protection. The structural design of
treatment plants shall be sufficient to
accommodate anticipated ground movement
including any active geologic faults and
allow for independent dewatering of all
treatment units. Plants should not be located
within 50 feet of geologic faults.

(10) Odor control facilities. The
need for odor control facilities shall be
evaluated for each plant. Factors to be
considered are the dissolved oxygen level
of the incoming sewage and the type of
treatment process proposed.

(11) Innovative or non-
conforming technology. Where it is
proposed to use an innovative technology or
such technology that does. not conform with
or is not addressed in this design criteria,
the facility may be conditionally approved

- where the manufacturer or supplier provides

the commission a copy of a two year
performance bond insuring the performance
of their facility. The performance bond
must cover the cost of removal or abandon-
ment of the facility, replacement with a
previously agreed upon type of facility, and
all associated engineering fees necessary for
the removal and replacement. Two years
after the facility startup, an engineering
report must be submitted to the commission
detailing the performance of the facility,
unbiased calculations and data supporting
the facility’s performance, and statements
from the design engineer and permittee
demonstrating that the facility has satisfied
its manufacturer’s claims. The
determination of when a two-year
performance bond is required rests with the
commission.

(b) Preliminary treatment units. Bar
screens, screens, or shredders through
which all wastewater will pass should be
provided at all plants with the exception of
plants in which septic tanks, Imhoff tanks,
facultative, aerated, or partially mixed la-
goons represent the initial treatment unit. In
the event bar screens, screens, or shredders
are located four or more feet below ground
level, appropriate equipment shall be
provided to lift the screenings to ground
elevation. Where mechanically cleaned bar
screens or shredders are utilized, a backup
unit or manually cleaned bar screen shall be
provided. A means of diverting flow to the
backup screen shall be included in the de-
sign.

(1) Bar screens. Manually
cleaned bar screens shall be constructed
having a 30-degree to 60-degree slope to a
horizontal platform which will provide for
drainage of the screenings. Bar screen open-
ings shall not be less than 3/4 inch for
manually cleaned bar screens and 1/2 inch
for mechanically cleaned bar screens. The
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channel in which the screen is placed shall
allow a velocity of two feet per second or
more at design flow. Velocity through the
screen opening should be less than three
feet per second at design flow.

(2) Grit removal. Grit removal
facilities should be considered for all waste-
water treatment plants. Grit washing
facilities shall be provided unless a burial
area for the grit is provided within the plant
grounds, or the grit is handled otherwise in
such a manner as to prevent odors or fly
breeding. Grit removal units shall have me-
chanical means of grit removal or other
acceptable methods for grit removal. Plants
which have a single grit collecting chamber
shall have a bypass around the chamber. All
grit collecting chambers shall be designed
with the capability to be dewatered. The
method of velocity control used to accom-
plish grit removal in gravity settling cham-
bers shall be detailed in the final
engineering report.

(3) Fine screens. Fine screens, if
used, shall be preceded by a bar screen.
Fine screens shall not be substituted for
primary sedimentation or grit removal;
however, they may be used in lieu of pri-
mary treatment if fully justified by the de-
sign engineer. A minimum of two fine
screens shall be provided, each capable of
independent operation at peak flow. A
steam cleaner or high pressure water hose
shall be provided for daily maintenance of
fine screens.

(4) Screenings and grit disposal.
All screenings and grit shall be disposed of
in an approved manner. Suitable containers
with lids shall be provided for holding
screenings. Runoff control must be
provided around the containers where
applicable. Fine screen tailings are
considered as infectious waste; therefore,
containers must provide vector control if
wastes are not disposed of daily at a Type 1
landfill.

(&) Preaeration. Because
preaeration may be proposed when a partic-
ular problem is anticipated, evaluation of
these units will be on a case-by-case basis.
Diffuser equipment shall be arranged for
greatest efficiency, with consideration given
to maintenance and inspection.

(6) Flow equalization. Equaliza-
tion should be considered to minimize

random or cyclic peaking of organic or
hydraulic loadings. Equalization units
should be provided after screening and grit
removal.

(A) Aecration. Aeration may
be required for odor control. When
required, air supply must be sufficient to
maintain 1.0 mg/l of dissolved oxygen in
the wastewater,

(B) Volume. A diumnal flow
graph with supporting calculations used for
sizing the equalization facility must be
provided in the engineering report. General-
ly, an equalization facility requires a vol-
ume equivalent to 10% to 20% of the
anticipated dry weather 30-day average
flow. Tankage should be divided into
separate compartments to allow for
operational flexibility, repair, and cleaning.

(c) Flow measuring devices and
sampling points. A means for measuring
effluent flow shall be provided at all plants.
Consideration should be given to providing
a means to monitor influent flow. Where
average influent and effluent flows are sig-
nificantly different, e.g., plants with large
water surfaces located in areas of high rain-
fall or evaporation or plants using a portion
of effluent for irrigation, both influent and
effluent must be measured. Consideration
should be given to internal flow monitoring
devices to measure retumed activated
sludge and/or to facilitate splitting flows
between units with special attention being
given when units are of unequal size. All
plants shall be provided with a readily ac-
cessible area for sampling effluent.

(d) Clarifiers.

(1) Inlets. Clarifier inlets shall
be designed 1w provide uniform flow and
stilling. Vertical flow velocity through the
inlet stilling well shall not exceed 0.15 feet
per second at peak flow. Inlet distribution
channels shall not have deadened corners
and shall be designed to prevent the settling
of solids in the channels. Inlet structures
should be designed to allow floating
material to enter the clarifier.

(2) Scum removal. Scum baffles
and a means for the collection and disposal
of scum shall be provided for primary and
final clarifiers. Scum collected from final

clarifiers in plants utilizing the activated
sludge process, or any modification thereof,
and aerated lagoons may be discharged to
aeration basin(s) and/or digester or disposed
of by other approved methods. Scum from
all other final clarifiers and from primary
clarifiers shall be discharged to the sludge
digester or other approved method of dis-
posal. Discharge of scum to any open dry-
ing area is not acceptable. Mechanical
skimmers shall be used in units with a
design flow greater than 25, 000 gallons per
day. Smaller systems may use hydraulic
differential skimming provided that the
scum pickup is capable of removing scum
from the entire operating surface of the
clarifier. Scum pumps shall be specifically
designed for this purpose.

(3) Effluent weirs. Effluent
weirs shall be designed to prevent turbu-
lence or localized high vertical flow veloc-
ity in the clarifiers. Weirs shall be located
to prevent short circuiting flow through the
clarifier and shall be adjustable for leveling.
Weir loadings shall not exceed 20,000 gal-
lons per day peak design flow per linear
foot of weir length for plants with a design
flow of 1.0 mgd or less. Special
consideration will be given to weir loadings
for plants with a design flow in excess of
1.0 mgd, but such loadings shall not exceed
30,000 gallons per day peak flow per linear
foot of weir.

(4) Sludge lines. Means for
transfer of sludge from primary, intermedi-
ate, or final clarifiers for subsequent pro-
cessing shall be provided so that treatment
efficiency will not be adversely affected.
Gravity sludge transfer lines shall not be
less than eight inches in diameter.

(5) Basin sizing. Overflow rates
are based on the surface area of clarifiers.
The surface areas required shall be com-
puted using the following criteria. The ac-
tual clarifier size shall be based on
whichever is the larger size from the two
surface area calculations (peak flow and
design flow surface loading rates). The final
clarifier solids loading for all activated
sludge treatment processes shall not exceed
50 pounds of solids per day per square foot
of surface area at peak flow rate. The
following design criteria for clarifiers are
based upon a side water depth of 10 feet
and shall be considered acceptable.
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Minimum Effective’ Minimum
Effective®
Maximum Surface® Detention Maximum Surface®
Detention
Loading @ Peak Time @ Peak Loading @ Design Time @
Design .
, Flow Flow Flow Flow
Clarifier (gal/day/sq ft) (hrs) (gal/day/sq ft) (hrs)
Primary & Intermediate 1800 1000
Final: 4
Fixed Film Secondary 1600 1.1 800 2.2
Fixed Film Enhanceed 1400 1.3 700 3.0
mooo:amﬂ<u
Activated Sludge (except
extended air)
Secondary 1400 1.3 700 2.6
Enhanced Secondary® 1200 1.5 600 3.0
Extended Air Secondary 1000 1.8 500 3.6
Extended Air Enhanced 800 2.2 400 4.5
mmoo:amn<u
second Stage Nitrification 1200 1.5 600 3.0
a Does not include recirculation
b Enhanced Secondary Treatment refers to enhanced solids removal
c and solids loading to the

clarifier

overflow rate and side water de
the detention time unchange
SWD. The detention time is

achieved through reducing the hydrauli

pth (SWD) may be adju
d, over a range of 8 ft.
based on the effective volume and the

sted, keeping
to 16 ft. of
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overflow rate of the circular or rectangular clarifier. (The
effective volume includes all liquid above the sludge blanket).
For cone bottom tanks, the top of the sludge blanket is
considered to be at the top of the cone. For flat bottom tanks,
a sludge blanket of 3 ft. should be allowed for development of
maximum return sludge concentration.
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(6) Sidewater depth. The
minimum sidewater depth for conventional
primary and intermediate clarifiers is seven
feet. All final clarifiers shall have a
minimum sidewater depth of eight feet
Final clarifiers having a surface area equal
to or greater than 1,250 square feet (diame-
ter equal to or greater than 40 feet) must be
provided with a minimum sidewater depth
of 10 feet.

(7) Hopper bottom clarifiers.
Hopper bottom clarifiers without mechani-
cal sludge collecting equipment will only be
approved for those facilities with a permit-
ted design flow of less than 25,000 gallons
per day. The required sidewater depth
(SWD) for hopper bottom clarifiers may be
computed using the following equation:
SWD = 160 QD + 4, where SWD equals
required sidewater depth in feet and QD
equals design flow in million gallons per
day. Furthermore, SWD as computed
previously for any flow may be reduced by
crediting the upper one-third of the hopper
as effective sidewater depth if the following
conditions are met:

(A) clarifier surface loading
rate is reduced by at least 15% from maxi-
mum loading rate as per paragraph (5) of
this subsection;

(B) influent stilling baffle
and effluent weir are designed to prevent
short circuiting;

(C) detention time at peak
flow is at least 1.8 hours for secondary
treatment and 2.4 hours for advanced
treatment; and

(D) an appropriate form of
flow equalization is used.

(8) Sludge collection equipment.
All conventional clarifier units that treat
flow from a treatment plant facility with a
design flow of 25,000 gallons per day or
greater shall be provided with mechanical
sludge collecting equipment. Hopper bot-
tom clarifiers must have a smooth wall fin-
ish and a hopper slope of not less than 60
degrees.
~ (9) BODS removal. It shall be
assumed that the BODS removal in a pri-
mary clarifier is 35%, unless satisfactory
evidence is presented to indicate that the
efficiency will be otherwise. In plant effi-
ciency calculations, it shall be assumed that
the BODS removal in intermediate and final
clarifiers is included in the calculation for
the efficiency of the treatment unit preced-
ing the intermediate or final clarifier.

(e) Trickling filters.

(1) General. Trickling filters are
secondary aerobic biological processes
which are used for treatment of sewage.

(2) Basic design parameters.
Trickling filters are classified according to
applied hydraulic loading in million gallons
per day per acre of filter media surface area
(mgd/acre), and organic loadings in pounds
BOD per day per 1,000 cubic feet of filter
media (Ib BOD/day-1,000 cu ft). The
following factors should be considered in
the selection of the design hydraulic and
organic loadings: strength of the influent
sewage, effectiveness of pretreatment, type
of filter media, and treatment efficiency
required. Typical ranges of applied hydrau-
lic and organic loadings for the different
classes of trickling filters are presented in
the following table for illustrative purposes.
The design engineer shall submit sufficient
operating data from existing trickling filters
of similar construction and operation to jus-
tify his efficiency calculations for the fil-
ters, and a filter efficiency formula from a
reliable source acceptable to the
commission. The formula of the National
Research Council may be used when rock
media is used in the trickling filter(s).
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Typical Design Loadings

Operating Standard Intermediate
Charcteristics Rate Rate
Media Rock Rock Rock
Hydraulic Loading:
mgd/acre 1-4 4-10 10-40
gpd/sq ft 25-90 90-230 230-900
Organic Loading:
1b BOD/acre-ft/day 200-1000 700-1400
100+
1b BOD/day/1000 cu. ft. 5-25 15-30
BOD Removal (%) 80-85 50-70

High Rate = Roughing

Manufactured Rock

15-90% 60-180%*

350-1000* 1400-4200

1000-1300 up to 300
25-300

65-85 40-65

65-85

~Doas not include recirculation

(3) Pretreatment. The trickling
filter treatment facility shall be preceded by
primary clarifiers equipped with scum and
grease removal devices. Design engineers
may submit operating data as justification
of other alternative pretreatment devices
which provide for effective removal of grit,
debris, suspended solids, and excess oil and
grease. Preseration shall be provided where
influent wastewater contains harmful levels
of hydrogen sulfide concentrations.

(4) Filter medis.

(A) Material specifications
for rock media. The following are minimum
requirements.

(i) Crushed rock, slag, or
similar media should not contain more than
5.0% by weight of pieces whose longest
dimension is greater than three times its
least dimension. The rock media should be
free from thin, elongated, and flat pieces

and should be free from dust, clay, sand, or
to the following size distribution and grad-
ing when mechsnically graded over a vi-
brating screen with square openings:

(I) passing five inch
sieve-100% by weight;

(1) retained on three-
inch sieve-95-100% by weight;

(I) passing two inch
sieve-0.2% by weight;

(V) passing one inch
sieve-0.1% by weight;

(V) the loss of weight by a
20-cycle sodium sulphate test, as described
in the American Society of Civil Engineers

Manual of Engineering and Engineering
Practice Number 13, shall be less than 10%.

(ii) Rock media shall not
be less then four feet in depth (at the
shallowest point) nor deeper than eight feet
(at the deepest point of the filter).

(B) Synthetic (manufactured
or prefabricated) media.

(i) Application of syn-
thetic media shall be evaluated on a case-
by-case basis. Suitsbility should be
evaluated on the basis of experience with
installations treating similar strength waste-
water under similar hydrasulic and organic
loading conditions. The manufacturer’s
recommendations shall be included, as well
as case histories involving the use of the
media.

(ii) Media shall be rela-
tively insoluble in sewage and resistant to
flaking or spalling, ultraviolet degradation,
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disintegration, erosion, aging, all common
acids and alkalies, organic compounds, bio-
logical attack, and shall support the weight
of a person when the media is in operation.

(iii) Media depths should
be consistent with the recommendations of
the manufacturer.

(C) Placing of media.

(i) The dumping of media
direcdly on the filter is unacceptable.
Instructions for placing media shall be
included in the specifications.

(ii) Crushed rock, slag,
and similar media shall be washed and
screened or forked to remove clays, organic
material, and fines.

(iii) Such materials
should be placed by hand to a depth of 12
inches above the underdrains and all
material should be carefully placed in a
manner which will not damage the
underdrains. The remainder of the material
may be placed by means of belt conveyors
or equally effective methods approved by
the engineers. Trucks, tractors, or other
heavy equipment should not be driven over
the filter media during or after construction.

(iv) Prefabricated filter
media shall be placed in accordance with
recommendations  provided by the
manufacturer.

(5). Filter hydraulics.

(A) Dosing. Wastewater may
be applied to the filters by siphons, pumps,
or by gravity discharge from preceding
treatment units when suitable flow charac-
teristics have been developed.

(B) Distribution equipment.
Settled wastewater may be distributed over
the filter media by rotary, horizontal, or
travelling  distributors, provided the
equipment proposed is capable of producing
the required continuity and uniformity of
distribution over the entire surface of the
filter. Deviation from a calculated uni-
formly distributed volume per unit surface
area shall not exceed 10% at any portion of
the filter. Filter distributors shall be
designed to operate properly at all flow
rates. Excessive head in the center column
of rotary distributors shall be avoided, and
all center columns shall have adequately
sized overflow ports to prevent the head
from building up sufficiently for the water
to reach the bearings in the center column.
Distributors shall include cleanout gates on
the ends of the arms and shall also include
an end nozzle to spray water on the wall of
the filter to keep the edge of the media
continuously wet. The filter walls shall
extend at least 12 inches above the top of
the ends of the distributor arms.

(C) Seals. The use of mer-
cury seals is prohibited in the distributors of
newly constructed trickling filters. If an ex-

isting treatment facility is to be modified,
any mercury seals in the trickling filters
shall be replaced with oil or mechanical
seals.

(D) Distributor clearance. A
minimum clearance of six inches shall be
provided between the top of the filter media
and the distributing nozzles.

(E) Recirculation. In order
to insure that the biological growth on the
filter media remains active at all times,
provisions shall be included in all designs
for minimum recirculation during periods of
low flow. This minimum recirculation shall
not be considered in the evaluation of the
efficiency of the filter unless it is part of the
proposed specified continuous recirculation
rate. Minimum flow to the filters shall not
be less than 1.0 mgd per acre of filter
surface. In addition, the minimum flow rate
must be great enough to keep rotary distrib-
utors turning and the distribution nozzles
operating properly. For facilities with a de-
sign capacity greater than or equal to 0.5
mgd and in which recirculation is included
in design computations for BOD5 removal,
recirculation shall be provided by variable
speed pumps and a method of conveniently
measuring the recycle flow rate shall be
provided.

(F) Surface loading. The
engineering report shall include calculations
of the maximum, design, and minimum
surface loadings on the filter(s) in terms of
millions of gallons per acre of filter area per
day (for the initial year and design year).
Hydraulic loadings of filters with crushed
rock, slag or similar media shall not exceed
40 mgd per acre based on design flow. The
minimum surface loading shall not be less
than 1.0 mgd per acre. Loadings on syn-
thetic (manufactured or prefabricated) filter
media shall be within the ranges specified
by the manufacturer.

(6) Underdrain system.

) (A) Underdrains.
Underdrains with semicircular inverts or
equivalent shall be provided and the
underdrainage system shall cover the entire
floor of the trickling filter. Inlet openings
into the underdrains shall provide an
unsubmerged gross combined area of at
least 15% of the surface area of the filter.

(B) Hydraulics. Underdrains
and the filter effluent channel floor shall
have a minimum slope of 1.0%. Effluent
channels shall be designed to produce a
minimum velocity of two feet per second at
average daily flow rate of application to the
trickling filter.

(C) Drain tile. Underdrains
for rock media trickling filters shall be

either vitrified clay or precast reinforced
concrete. The use of half tile for underdrain

systems is unacceptable.

(D) Corrosion. Underdrain
systems for synthetic media trickling filter—
shall be resistant to corrosion.

(E) Ventilation. The
underdrain system, effluent channels, and
effluent pipe shall be designed to permit
free passage of air. Drains, channels, and
effluent pipes shall have a cross-sectional
area such that not more than 50% of the
cross-sectional area will be submerged at
peak flow plus recirculation. Provision shall
be made in the design of the effluent chan-
nels to allow the possibility of increased
hydraulic loading. The underdrain system
shall provide at least one square foot of
ventilating area (vent stacks, ventilating
holes, ventilating ports) for every 250
square feet of rock media filter plan area.
Ventilating area for synthetic media
underdrains will be provided as
recommended by the manufacturer, but
shall be at least one square foot for every
175 square feet of synthetic media trickling
filter plan area.

(F) Maintenance. All flow
distribution devices, underdrains, channels,
and pipes shall be designed so they may be
maintained, flushed, and properly drained.
The units shall be designed to facilitate
cleaning of the distributor arms. A gate-
shall be provided in the wall to facilita
rodding of the distributor arms.

(G) Flooding. Provisions
shall be made to enable flooding of the
trickling filter for filter fly control;
however, consideration will be given by the
commission to alternate methods of filter
fly control provided that the effectiveness
of the alternate method is verified at a full
scale installation. This information shall be
submitted with the plans and specifications.

(H) Flow measurements.
Means shall be provided to measure flow to
the filter and recirculation flows.

(f) Rotating biological contactors
(RBC).
(1) General.

(A) RBC units shall be
covered and ample ventilation provided.
Working clearance of approximately 30
inches should be provided within the cover
unless the covers are removable, utilizing
equipment normally available on site. En-
closures shall be constructed of a suitable
corrosion-resistant material.

(B) The design of the RBC
media shall provide for selfcleaning action
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due to the flow of water and air through the
media. Careful selection of media that will
not entrap solids should be made.

(C) The RBC tank should be
‘esigned to minimize zones in which solids
will settle out.

(D) RBC media should be
selected which is compatible with the
wastewater. Selection of media can be criti-
cal where the wastewater has an industrial
waste portion which either significantly in-
creases the wastewater temperature or con-

Degree of Treatment

Secondary

Advanced Secondary

: (C) Stages of treatment. The
number of RBC units in series (stages) for
BOD removal only shall be a minimum of
three stages. For BOD removal and nitrifi-
cation, there shall be a minimum of four
stages. <If the plant is designed with less
stages than noted in the previous sentences
of this subparagraph, the engineer must
provide justification based on either full-
scale operating facilities or pilot unit
operational data. Any pilot unit data used in
the justification must take into
consideration an appropriate scale-up factor.

(D) Drive system. The drive
system for each RBC unit shall be selected
for the maximum anticipated media load. A
variable speed system should be considered
to provide additional operator flexibility.
The RBC units may be mechanically driven
or air driven.

(i) Mechanical drives.

) Each RBC unit
shall have a positively connected mechani-
cal drive with motor and speed reduction
unit to maintain the required rpm.

@) A fully-assembled
spare mechanical drive unit for each size
shall be provided on-site.

. (D) Supplemental dif-
fused air should be considered for mechani-

tains a chemical constituent which may
decrease the life of the RBC media.

(2) Design.

(A) Pretreatment. RBC units
shall be preceded by pretreatment to re-
move any grit, debris, and excess oil and
grease which may hinder the -treatment
process or damage the RBC units. The de-
sign engineer should consider primary clari-
fiers with scum and grease collecting
devices, fine screens, and oil separators. For
wastes with high hydrogen sulfide concen-
trations, preaeration shall be provided.

(B) Organic loading. The or-
ganic loading for the design of RBC units
shall be based on total BODS in the waste
going to the RBC, including any side
streams. The design engineer should con-
sider a maximum loading rate of 5 Ib BODS5
per day per 1,000 ft2 of media in any stage,
depending on the character of the influent
wastewater. The maximum loading rate

shall not exceed 8 pound BODS per day per

1,000 fr2 of media in any stage. The design
engineer should also consider the ratio of
soluble BODS to total BODS and its possi-
ble effect on required RBC media ared.
Allowable organic loading for the entire
RBC system shall not exceed the following
criteria.

Maximum Organic Loading

(1b. BODy/day/1,000 ft.2

of media area)

3.0

cal drive systems to help remove excess
biomass from the media and to help
maintain the mirimum dissolved oxygen
concentration.

(i) Air drives.

(D Each RBC unit
shall have air diffusers mounted below the
media and off-center from the vertical axis
of the RBC unit. Air cups mounted on the
outside of the media shall collect the air to
provide the driving force and maintain the
required rpm.

1)) Blowers shall
provide enough air flow for each RBC unit
plus additional capacity to double the air
flow rate to any one unit while the others
are nmning normally.

(IIT) The blowers shall
be capable of providing the required air
flow with the largest unit out of service.

(IV) The air diffuser
line to each unit shall be mounted such that
it can be removed without draining the tank
or removing the RBC media.

(V) An air control valve
shall be installed on the air diffuser line to
each RBC unit.

(E) Dissolved oxygen. The
RBC plant shall be designed to maintain a

2.0

minimum dissolved oxygen concentration
of .one milligram per liter at all stages
during the peak organic flow rate. Supple-
mental aeration may be required. ¥

(F) Nitrification. The design
of a RBC plant to achieve nitrification is
dependent upon a number of factors,
including the concentration of ammonia in
the influent, effluent ammonia concentra-
tion required, BODS removal required,
minimum operational temperatures, and ra-
tio of peak to design hydraulic flow. Each
of these factors will impact the number of
stages of treatment required and the allow-
able . alnmonia nitrogen loading (Ib
NH3/day/1,000 fi2 media) required to
achieve the desired levels of nitrification for
a given facility. The engineer shall submit
appropriate data supporting the design.

(G) Design flexibility. The
designer of a RBC plant should consider
provisions to provide additional operational
flexibility such as controlled flow to multi-
ple first stages, alternate flow and staging
arrangements, removable baffles between
stages, and provision for step feed and sup-
plemental aeration.

(8) Activated sludge facilities.
(1) Organic loading rates. Aera-
tion tank volumes should be based upon full
scale experience, pilot scale studies, or ra-

tional calculations based upon commonly
accepted design parameters such as food to
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microorganism ratio, mixed liquor sus-
pended solids, and the solids retention time.
Other factors to be considered include size
of the treatment plant, diurnal load varia-
tions, return flows and soluble organic loads

from digesters, or sludge dewatering
operations and degree of treatment required.
Temperature, pH, and dissolved oxygen
concentration are particularly important to
consider when designing for nitrification.

DESIGN ORGANIC LOADINGS

Process

As a general rate, minimum aeration tank
volumes shall be as set forth in the
following table. Calculations must be
submitted to fully justify the basis of design
for any aeration basins not conforming to
these minimum recommendations.

Aeration Tank

Organic Loading

lb BODs/day/1000 cu ft

Conventional®

Complete Mix

Contact Stabilization®

Extended Aeration

oxidation Ditch®

Single Stage Nitrification

(A) The conventional acti-
vated sludge process is characterized by
having & plug flow hydraulic regime
wherein particles are discharged in the same
sequence in which they enter the aeration
basin. Plug flow may be approximated in
long tanks with a high length-to-width ratio.

(B) The contact stabilization
process divides the aeration tank volume
between the reaeration zone and the contact
zone. The ratio of reaeration volume to
contact volume ranges from 1:1 to 2:1. The
hydraulic detention time in the contact zone
shall be sufficient to provide removals of
soluble substrates to the required levels. For
domestic flows normally two hours is
sufficient in the contact zone. Contact zone
volume shall be based upon acceptable re-
moval kinetics for soluble BODS and am-
monia nitrogen.

(C) Oxidation ditches (which
are organically loaded consistent with
§317.4(gX1) of this title (relating to Waste-
water Treatment Facilities)) shall have a
minimum hydraulic retention time of 20
hours based on design flow. These oxida-
tion ditch systems shall provide final clarifi-
cation and return sludge capability equal to
that required for the extended aeration
process. There shall be a minimum of two
rotors per ditch, each capable of supplying

the required oxygenation capacity and
maintaining a minimum channel velocity of
1.0 fps with one rotor out of service. The
ditch shall be lined with reinforced concrete
or other acceptable erosion-resistant liner
material. Provision shall be made to easily
vary the liquid level in the ditch to control
the immersion depth of the rotor for'flexi-
bility of operation. A motor of sufficient
siZze to maintain the proper rotor speed for
continuous operation shall be provided. Ro-
tor bearings should have grease fittings that
are readily accessible to maintenance
personnel. Gear housing and outboard bear-
ings should be shielded from rotor splash.

(2) Aeration basin general de-
sign considerations. Aeration tank geometry
shall be arranged to provide optimum oxy-
gen transfer and mixing for the type aera-
tion device proposed. Aeratio tanks must be
constructed of reinforced concrete, steel
with corrosion resistant linings or coatings,
or lined earthen basins. Liquid depths shall
not be less than 8.0 feet when diffused air is
used. All aeration tanks shall have a free-
board of not less than 18 inches at peak
flow. Access walkways with properly
designed safety handrails shall be provided
to all areas that require routine
maintenance. Where operators would be
required to climb heights greater than four
feet, properly designed stairways with
safety handrails should be provided. The
shape of the tank and the installation of
aeration equipment should provide a means

45
45
50
15
15

35

to control short circuiting through the tank.
For plants designed for design flows greater
than 2.0 mgd the total aeration basin vol-
ume shall be divided among two or more
basins. Each treatment facility shall be
designed to hydraulically pass the design
two-hour peak flow with one basin out of
service.

(3) Sludge pumps, piping, and
return  sludge flow measurement. The
pumps and piping for return activated
sludge shall be designed to provide variable
underflow rates of 200 to 400 gallons per
day per square foot for each clarifier. If
mechanical pumps are used, sufficient
pumping units shall be provided to maintain
design pumping rates with the largest single
unit out of service. Sludge piping and/or
chamnels shall be so arranged that flushing
can be accomplished. A minimum pipe line
velocity of three feet per second should be
provided at an underflow rate of 200 gal-
lons per day per square foot. Some method
shall be provided to measure the return
sludge flow from each clarifier.

(4) Aeration system design.

(A) General design
consideration. Aeration systems shall be
designed to maintain a minimum dissolved
oxygen concentration of 2.0 mg/1 through-
out the basin at the maximum diurnal or-
ganic loading rate and to provide thorough
mixing of the mixed liquor. The design
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oxygen Trequirements for activated fl\xdge
facilities are presented in the following ta-

Process

Conventional

Complete Mix

Contact Stabilization
Exteadad! Aersa
o idation Ditch

Nivoirleoation

N (i) Minimum air volume
requirements are based upon a transfer effi-
ciency of 4.0% in wastewater for all acti-
vated sludge processes excepl extended
aeration, for which a wastewater transfer
efficiency of 4.5% is assumed.

(i) Value in parentheses
represents the minimum oxygen
requirement for ditch type systems which
will achieve nitrification.

(B) Diffused air systems.

+ion

ble. The minimum air volume requirements
may be reduced with appropriate supporting

Minimum

0, Required

1b 0,/1b BODs

1.6(2.2)"

2.2

requirements shall be as determined from
the preceding table unless certified diffuser
performance data is presented which
demonstrates transfer efficiencies greater
than those used in the preparation of the
table. Wastewater transfer efficiencies may
be estimated for:

(D) coarse bubble dif-
fusers by multiplying the clean water trans-
fer efficiency by 0.65;

(n fine bubble dif-
fusers by multiplying the clean water trans-

performance eV aluations from  the
manufacturer.
Minimunm'

Air Requirad

SCF/1b BOX,

1800
1800

1800

2850

3200

fer efficiency by 0.45. The maximum
allowable wastewater transfer efficiency
shall be 12%. Plants treating greater than
10% industrial wastes shall provide data to
justify actual wastewater transfer efficien-
cies. Wastewater oxygen transfer efficien-
cies greater than 12% are considered
innovative technology. See §317.1(aX2)(C)
of this title (relating to General Provisions)
for performance bond requirements. Clean
water transfer efficiencies obtained at 20
degrees Celsius shall be adjusted to reflect
field conditions (i.e., wastewater transfer
efficiencies) by use of the following equa-
tion:

Air Flowrate = (lbs., BOD;/day) (;bg.bz Req'd/1b. BOD)

Wastewater T.E.

1b 0,/1b air @ 20 degrees C

0.075 = 1lb air/(cubic foot)

(i) Volumetric  aeration
requirements. Volumetric aeration
Required (scfm)
Where:
0.23 =
1440 = minutes/day
(ii) Mixing requirement.

- Air requirements for mixing should be
considered along with those required for the
design organic loading. The designer is re-
ferred to Table 14-V, aerator mixing
requirements in Wastewater Treatment

Plant. Design, a joint publication of the
American Society of Civil Engineers and
the Water Pollution Control Federation.

(iii)) Blowers and com-
pressors. Blowers and compressors shall be
of such capacity to provide the required

x 0.23 x 0.075 x 1440

Wastewater T.E. = Wastewater Transfer Efficiency, %

aeration rate as well as the requirements of
all supplemental units such as airlift pumps.
Multiple compressor units shall be provided
and shall be arranged so the capacity of the
total air supply may be adjusted to meet the
variable organic load to be placed on the
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treatment facility. The compressors shall be
designed so that the maximum design air
requirements can be met with the largest
single unit out of service. The blower/com-
pressor units shall automatically restart after
a period of power outage or the operator or
owner shall be notified by some method
such as telemetry or an auto-dialer. The
specified capacity of the blowers or air
compressors, particularly centrifugal blow-
ers, should take into account that the air

intake temperature may reach 104 degrees '

Fahrenheit (40 degrees Celsius) or higher
and the pressure may be less than standard
(14.7 pounds per square inch absolute). The
capacity of the motor drive should also take
into account that the intake air may be 10
degrees Fahrenheit (-12 degrees Celsius) or
less and may require oversizing of the mo-
tor or a means of reducing the rate of air
delivery to prevent overheating or damage
to the motor.

Pipe Diameter

(Inches)
1 -
4 -
12 -

30 -

(5) Mechanical aeration sys-
tems. Mechanical aeration devices shall be
of such capacity to provide oxygen transfer
to and mixing of the tank contents equiva-
lent to that provided by compressed air. A
minimum of two mechanical aeration de-
vices shall be provided. Two speed or vari-
able speed drive units should be considered.
The oxygen transfer capability of mechani-
cal surface aerators shall be calculated by
the use of a generally accepted formula and
the calculations presented in the
engineering report. Proposed clean water
transfer rates in excess of 2.0 pounds per
horsepower-hour shall be justified by
performance data. In addition to providing
sufficient oxygen transfer capability for ox-
ygen transfer, the mechanical aeration de-
vices shall also be required to provide
sufficient mixing to prevent deposition of
mixed liquor suspended solids under any
flow condition. A minimum of 100 horse-
power per million gallons of aeration basin
volume shall be furnished.

(h) Nutrient removal.

(1) Nitrogen removal. Biologi-
cal ‘systems designed for nitrification and
denitrification may be utilized for the con-
version/removal of nitrogen. Various
physical/chemical processes may be
considered on a case-by-case basis.

(2) Phosphorous removal.

(A) Chemical treatment.
Addition of lime or the salts of aluminum,
or iron may be used for the chemical re-
moval of soluble phosphorous. The phos-
phorous reacts with the calcium, aluminum,
or iron ions to form insoluble compounds.

3
10
24

60

These insoluble compounds may be floccu-
lated with or without the addition of a coag-
ulant aid such as a polyelectrolyte to
facilitate separation by sedimentation.
When adding salts of aluminum or iron, the
designer should evaluate the wastewater to
ensure sufficient alkalinity is available to
prevent excessive depression of the waste-
water or effluent pH. This is of particular
importance when the system will also be
required to achieve nitrification. The de-
signer is referred to Nutrient Control,
Manual of Practice FD-7 Facilities Design,
published by the Water Pollution Control
Federation and the Process Design Manual
for Phosphorus Removal, published by the
Environmental Protection Agency, for
additional information.

(B) Biological phosphorus
removal. Biological phosphorus removal
systems will be considered on a case-by-
case basis for systems which can produce
operating data which demonstrate the capa-
bility to remove phosphorus to the required
levels. All biological systems which are
required to meet a 1.0 mg/1 effluent phos-
phorus concentration shall make provision
for stand-by chemical treatment to ensure
the 1.0 mg/1 is achieved.

(i) Aecrated lagoon.

(1) Horsepower. Mechanical

aeration units in aerated lagoons shall have

sufficient power to provide a minimum of
1.6 pounds of oxygen per pound of BODS5
applied with the largest unit out of service.
If oxygen requirements control the amount
of horsepower needed, proposed oxygen
transfer rates in excess of 2 pounds per
horsepower-hour must be justified by actual

(iv) Diffusers and piping.
Each diffuser header shall include a control
valve, These valves are basically for
open/close operation but should be of the
throttling type. The depth of each diffuser
shall be adjustable. The air diffuser system,
including piping, shall be capable of deliv-
ering 150% of design air requirements. The
aeration system piping should be designed
to minimize headlosses. Typical air veloci-
ties in air delivery piping systems are
presented in the following table.

Velocity

(Feet/min.-Std.Air)

1,200 - 1,800

1,800 - 3,000

2,700 4,000

3,800 - 6,500

performance data. The amount of oxygen
supplied or the pounds of BOD5 per hour
that may be applied per horsepower-hour
may be calculated by the use of any
acceptable formula. The combined horse-
power rating of the aeration units shall not
be less than 30 horsepower per million gal-
lons of aerated lagoon volume.

(2) Construction. Earthen ponds
shall have large sections of concrete slabs
or equivalent protection under each aeration
unit to prevent scouring of the earth. Con-
crete scour pads shall be used in all areas
where the velocity exceeds one foot per
second. Earthen ponds shall have protection
on the slopes of the embankment at the
water line to prevent erosion of the slopes
from the turbulence in the lagoon. Where
the horsepower level is more than 200
horsepower per million gallons of lagoon
volume, #-¢ pond embankment at the water
line shall be protected from erosion with
riprap which may be concrete, gunite, a six-
inch thick layer of asphalt-saturated or
cement-stabilized earth rolled and compac-
ted into place, or suitable rock riprap. The
crest and dry slopes of embankments shall
be protected from erosion by planting of
grass.

(3) Subsequent treatment, dis-
charge systems. Aerated lagoon effluent
will normally be routed to additional ponds
for secondary treatment and to provide
sufficient detention time for disinfection.
The secondary ponds system shall consist
of two or more ponds. Secondary pond
sizing shall not exceed 35 pounds of BODS
per acre per day. Hydraulic detention time
in a combined aerated lagoon and
secondary pond system shall be a minimum
of 21 days (based on design flow) in order

- 15 TexReg 1826

March 30, 1990

Texas Register o



to provide adequate disinfection. In design-

E = I

1+K(V/Q)

Where:

recycle

ing the secondary ponds, BOD5 removal

day-1 for domestic sewage)

Q = wastewater flow rate,

day

(j) Wastewater stabilization ponds
(secondary treatment ponds).

(1) Pretreatment. Wastewater
stabilization ponds shall be preceded by
facilities for primary sedimentation of the
raw sewage. Aerated lagoons or facultative
lagoons may be utilized in place of conven-
tional primary treatment facilities.

(2) Imperviousness. All earthen
structures proposed for use in domestic
wastewater treatment or storage shall be
constructed to0  protect  groundwater
resources. Where linings are necessary, the
following methods are acceptable:

(A) in-situ or placed clay
soils having the following qualities may be
utilized for pond lining:

(i) more
passing a 200-mesh sieve;

(ii) liquid limit greater

than 30%

than 30%;

(iii) plasticity index
greater than 15; and

(iv) a minimum thickness
of two feet;

(B) membrane lining with a
minimum thickness of 20 mils, and an
underdrain leak detection system;

(C) other
commission approval.
(3) Distribution of flow. Stabili-

zation ponds shall be of such shape and size
to insure even distribution of the wastewa-

methods  with

ter flow throughout the entire pond. While
the shapes of ponds may be dictated to
some extent by the topography of the
location, long narrow ponds are preferable
and they should be oriented in the direction
of the prevailing wind*? such that debris is
blown toward the inlet. Ponds with narrow
inlets or sloughs should be avoided.

(4) Access area. Storm water

drainage shall be excluded from all ponds.
All vegetation shall be removed from
within the pond area during construction.
Access areas shall be cleared and main-
tained for a distance of at least 20 feet from
the outside toes of the pond embankment
walls.

(5) Muluple ponds. The use of
multiple ponds in pond systems is required.
The operation of the ponds shall be flexible,
enabling one or more ponds to be taken out
of service without affecting the operation of
the remaining ponds. The ponds shall be
operated in series during routine operation
periods.

(6) Organic loading. The or-
ganic loading on the stabilization ponds,
based on the total surface area of the ponds,
shall not exceed 35 pounds of BODS per
acre per day. The loading on the initial
stabilization pond shall not exceed 75
pounds of BODS5 per acre per day.

(7) Depth. The stabilization
ponds or cells shall have a normal water
depth of three to five feet.

(8) Imlets and outlets. Multiple
imlets and multiple outlets are required. The
inlets and outlets shall be arranged to pre-
vent short circuiting within the pond so that
the flow of wastewater is distributed evenly

efficiency in the aerated lagoon(s) may be
calculated using the following formula:

efficiency of a complete mix reactor without

removal rate constant, day-1 (generally 0.5

aeration basin volume, million gallons

in million gallons per

throughout the pond. Multiple inlets and
outlets shall be spaced evenly. All outlets
shall be baffled with removable baffles to
prevent floating material from being dis-
charged, and shall be constructed so that the
level of the pond surface may be varied
under normal operating conditions. Sub-
merged outlets shall be used to prevent the
discharge of algae.

(9) Embankment walls. The em-
bankment walls should be compacted thor-
oughly and compaction details shall be
covered in the specifications. Soil used in
the embankment shall be free of foreign
material such as paper, brush, and fallen
trees. The embankment walls shall have a
top width of at least 10 feet. Interior and
exterior slope of the embankment wall
should be one foot vertical to three feet
horizontal. There shall be a freeboard of not
less than two feet nor more than three feet
based on the normal operating depth. All
embankment walls shall be protected by
planting grass or riprapping. Where em-
bankment walls are subject to wave action,
riprapping shculd be installed. Erosion
stops and water seals shall be installed on
all piping penetrating the embankments.
Provisions should be made to change the
operating level of the pond so the pond
surface can be raised or lowered at least six
inches.

(10)  Partially mixed aerated la-

goons.

(A) Horsepower. With par-
tially mixed aerated lagoons, no attempt is
made to keep all pond solids in suspension.
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Mechanical or diffused aeration equipment
should be sized to provide a minimum of
1.6 pounds of oxygen per pound of BODS
applied with the largest unit out of service.
Where multiple ponds are used in series, the
power input may be reduced as the influent
BODS5 to each pond decreases. Proposed
oxygen transfer rates in excess of two
pounds per horsepower-hour must be justi-
fied by actual performance data.

(B) Pond sizing. Partially
mixed aerated lagoons should be sized in
accordance with the formula in §317.4(i)(3)
of this title (relating to Wastewater
Treatment Facilities) using K-0.28. Pond
length to width ratios should be three to one
or four to one.

(C) Imperviousness.
Requirements for imperviousness, multiple
cells, embankment walls, and inlets and
outlets shall be the same as for other
secondary treatment ponds.

(k) Facultative lagoon (raw waste-
water stabilization pond).

(1) Configuration. The length
to width ratio of the lagoon should be three
to one, with flow along the length from
inlets near one end to outlets at the opposite
end (other configurations may be approved
if adequate means of prevention of short
circuiting are provided). The length should
be oriented in the direction of the prevailing
winds with the inlet side located such that
debris will be blown toward the inlet (gen-
erally, the north-northwest side). Inlet baf-
fles shall be provided to collect floatable
material. The outlets shall be constructed so
that the water level of the lagoon may be
varied under normal operating conditions.
Storm water drainage shall be prevented
from entering the lagoon. The design
engineer may wish to locate the facultative
lagoon in a central location with regard to
the surrounding secondary ponds to facili-
tate compliance with the buffer zone
requirement specified in Chapter 309 of this
title (relating to Domestic Wastewater Ef-
fluent Limitations and Plant Siting).

(2) Imperviousness.
Requirements for imperviousness shall be
the same as those for secondary treatment
ponds.

(3) Depth. The portion of the la-
goon near the inlets shall have a 10 to 12

foot depth to provide sludge storage and
anaerobic treatment. This deeper portion
should be approximately 25% of the area of
the lagoon bottom. The remainder of the
pond should have a depth of five to eight
feet.

(4) Organic loading. The or-
ganic loading, based on the surface area of
the facultative lagoon, shall not exceed 150
pounds of BODS per acre per day.

(5) Odor control. The facultative
lagoon shall have multiple inlets and the
inlets should be submerged approximately
24 inches below the water surface to mini-
mize odor but not distwrb the anaerobic
zone. Capabilities for recirculation at 50%
to 100% of the design flow should be
provided. Care should be taken to avoid
sitnations where siphoning of lagoon
contents through submerged inlets can
occur.

(6) Embankment walls. Refer to
§317.4(j)9) of this title (relating to Waste-
water Treatment Facilities).

(7) Subsequent treatment. The
facultative lagoon effluent will normally be
routed to a wastewater stabilization pond
system for secondary treatment. In design-
ing the stabilization pond system, it may be
assumed that BOD removal in the faculta-
tive lagoon is 50%. The stabilization pond
system shall contain two or more ponds.

(1) Filtration. Filtration must be
employed as a unit operation to supplement
suspended solids removal for those
treatment facilities with tertiary effluent
limitations (suspended solids effluent
quality equal w0 or less than 10 mg/1).
Filtration may be employed as a unit
operation for those treatment facilities with
secondary or advanced secondary effluent
limitations. The utilization of filtration in
the design of the treatment facility normally
provides effective removal of suspended bi-
ological floc and neutral density trash
material which may remain in secondary
clarifier  effluent. Intermittent filter
operation is acceptable where on line con-
trols monitor platn performance or filters
are not necessary to meet a specific dis-
charge limitation.

(1) General requirements.

(A) Filter units shall be pre-
ceded by final clarifiers designed in
accordance with §317.4(d) of this title

(relating to  Wastewater  Treatment
Facilities) for secondary treatment criteria.

®B) Filtered effluent, and
not potable water, shall be utilized as the
source of backwash water.

(2) Deep bed, intermittently
backwashed granular media filters.

(A) Single media (sand fil-
ters), dual media (Anthracite-sand filters),
or mixed media filter types (non-stratified
anthracite, sand, gamet, or other media) are
acceptable for application; however, single
media filters shall be designed for maxi-
mum filtration runs of six hours between
backwash periods.

(B) Design filtration rates
shall not exceed three gpm/ft2 for single
media filters, four gpm/ft2 for dual media
filters, and five gpm/ft2 for mixed media
filters. The filter area required shall be cal-
culated utilizing the previously listed
specified rates at the design flow of the
facility. A minimum of two filter units shall
be provided with the required filter area
calculated with one unit out of service.

(C) PFacilities to provide peri-
odic treatment utilizing chlorine or other
suitable agents, introduced to the influent
stream of the filter units, shall be provided
as an operational technique to control slime
growth on the filter surface and the back-
wash storage basin.

(D) A graded gravel layer of
a minimum of 15 inches or variable thick-
ness of other filter media support material
shall be provided over the filter underdrain
system. Filter media support material other
than gravel will be reviewed on a case-by-
case basis. Normal media depths for the
various filter types are as specified below.
Media depths significantly different than
these must be justified to the commission.
The justification must include an analysis of
the backwash rates. The uniformity coeffi-
cient shall be 1.7 or less. The particle size
distribution for dual and mixed media filters
shall result in a hydraulic grading of
material during backwash which will result
in a filter bed with a pore space graded
progressively coarse to fine from the top of
the media to the supporting layer.
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Filter Type

Single Media.

Automatic Backwash

Dual Media

Mixed Media

(E) The unit piping for the
filter units shall be designed to return back-
wash waste to upstream treatment units. In
order to minimize a hydraulic surge, a back-
wash tank must be included into the design
for those plants that do not have some
means of flow equalization or surge control.
A backwash tank shall be designed to
provide storage for filter backwash based
upon the number of design daily backwash
cycles and the volume required for each
backwash. Calculations must be provided to
the commission demonstrating that the
performance of the plant will not diminish
with the discharging of the backwash water
into the treatment process. Enclosed back-
wash tanks shall be vented to maintain at-
mospheric pressure. Surge control shall be

Alir Scour

Type of Media

Minimum

Sand 24

Sand 11
Anthracite & sand 16
Anthracite 10
Sand 6
Anthracite, Sand 16

& Other
Anthracite 10
Sand 4
Garnet or Similar 2
Material

provided to the backwash system to limit
flow rate variations to no more than 15% of
the design flow of the treatment units that
will receive the backwash water. For these
calculations, an influent lift station is not
considered as a treatment unit and,
therefore, is not bound by the 15% design
flow requirement.

(F) Pumps for backwashing
filter units shall be designed to deliver the
required rate with the largest pump out of
service. The backup pump unit may be
uninstalled provided that the commission is
satisfied that the spare unit can be quickly
installed and placed into operation. Valve
arrangement for isolating a filter umit for
backwashing shall provide ready access for
the operator. Provision for manual override
shall be provided for any backwash system
employing automatic control.

3 -5
Water Scour 0.5 - 2
Backwash Water 6 - 8

(I) The filter underdrain sys-

temn shall be of a design adaptable to waste-
water treatment, providing a uniform

Depth (Inches)

Effective
Particle

Size (mm)

1.0 - 4.0

1.0 - 4.0

1.0 - 2.0

005 - 100

(G) Head loss indicators
shall be provided for all filter units.

i (H) Backwash for dual or
mixed media filters shall provide a
minimum bed expansion of 20%. A surface
scour shall be provided prior to or during
the backwash cycle. Backwash flow rates at
15 to 20 gpm/ft2 and at a cycle time of 10
to 15 minutes should be provided. The
backwash cycle shall provide media fluid-
ization at the end of the cycle to restratify
the media. Backwash for single media fil-
ters should be provided by a surface air
scour or combination air-water scour and
washwater at recommended ' rates as
follows.

scfm/ft?
gpm/ £t2
gpm/ft2

distribution of filter backwash and freedom
from excessive orifice plugging. Wash wa-
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ter collection trough bottoms shall be lo-
cated a minimum of six inches above the
maximum elevations of the expanded me-
dia. A minimum freeboard of three inches
shall be provided in addition to the design
upstream depth of the wash water media. A
minimum freeboard of three inches shall be
provided in addition to the design ‘upstream
depth of the wash water trough to prevent
submerged trough conditions during filter
backwashing.

(3) Multicompartmented low
head filters with continuous operation (au-
tomatic backwash). This paragraph contains
the design criteria for multi-compartmented
low head filters where the applicable
criteria are different than those contained in
paragraphs (1) and (2) of this subsection.
All other criteria included in paragraphs (1)
and (2) of this subsection will apply to
multi-compartmented low head filters with
continuous operation.

(A) Filtration rates. Filtra-
tion rates shall not exceed three gpm/ft2 for
single media filters and four gpm/ft2 for
dual media filters based on the design flow
rate applied to the filters. The total filter

area should be provided in two or more -

units and the filtration rate shall be calcu-
lated on the total available filter area with
one cell of each unit out of service.
Manufacturer’s recommended rates should
be utilized if substantiated by test data,

(B) Backwash. The back-
wash rate shall be adequate to fluidize and
expand each media layer a minimum of
20%. Provision should be made for an ap-
proximate rate of 10 gpm/ft2 over a 30 to
60 second interval. Manufacturer’s
recommended rates should be utilized if
substantiated by test data. Pumps for
backwashing filter units shall be adequate
to provide the required rate with the largest
pump out of service. It is permissible for
the backup unit to be an uninstalled unit,
provided that the installed unit can be easily
removed and replaced. Waste filter back-
wash water shall be retumned to upstream
units, preferably the final clarifiers, for
treatment.

(C) Backwash surge control.
The rate of retumn of waste filter backwash
water to treatment units shall be controlled
such that the rate does not exceed 15% of
the design flow of the treatment units. The
hydraulic and organic load from waste
backwash water shall be considered in the
overall design of the reatment plant. Where
waste backwash water is returned for
treatment by pumping, adequate pumping
capacity shall be provided wiih the largest
unit out of service. It is permissible for the
backup unit to be an uninstalled unit,
provided that the installed unit can be easily
removed and replaced.

(4) Alternative design for efflu-
ent polishing. Where filters are proposed to
remove remaining visible particles, other

criteria will be considered on a case-by-case
basis.

§317.5. Sludge Processing.
(a) General requirements.

(1) Disposal Tequirements,
agreement with. Sludge processing and
treatment shall be in agreement with the
requirements of the ultimate form of dispos-
al.

(2) Control of sludge and super-
natant volumes. Provisions shall be made to
insure that waste sludge will be discharged
to the sludge digester in such a manner so
as to minimize the volume of digester su-
pernatant liquor. Provisions shall be made
for the return of supernatant from sludge
thickeners and digesters to the head of the
treatment works or to the aeration system
accounting for the impact on the treatment
units.

(3) Piping. All piping from clar-
ifiers to thickeners, digesters, or other
sludge processing facilities shall be
arranged for ease of maintenance and with
sufficient hydraulic gradient to insure the
flow of sludge. Piping under stationary
structures shall be arranged so that stop-
pages can be readily eliminated by rodding
or with sewer cleaning devices. The sludge
piping within the digester, including the
sludge drain line, shall be a minimum of
four inches in diamecter. Appropriate
facilities for transfer of supernatant liquor
shall be provided. Piping shall include
means to observe the quality of the supemna-
tant from each of the withdrawal outlets
provided. All units shall be capable of being
drained independently of one another.

(4) Sludge pumps. Selection of
sludge transfer pumps shall be based on
both the quantity and character of the
anticipated solids load to be handied by
them. Where mechanical pumps are used, a
sufficient number of pumps shall be
provided so that the design pumping capac-
ity is available with the largest sludge pump
out of service. Air lift pumps are an
acceptable mechanism for sludge transfer.
Duplicate design pumping capacity is not
required when air lift pumps are used.
Pumps used for pumping sludge shall be
specifically designed for that purpose. Cen-
trifugal sludge pumps shall have a positive
suction head unless they are self-priming or
equipped with some other priming device
acceptable to the commission.

(5) Siludge stabilization. Sludge
stabilization is required for all biological
treatment processes with the exception of
extended aeration processes (with a solids
retention time of 20 days or more) in which
case the sludge may be drawn directly to a
sludge dewatering facility.

(6) Sizing. Sizing requirements
must be determined using the BODS and
design flow of the raw sewage influent to
the plant.

(b) Aerobic digesters.

(1) Sludge thickening. Aerobic
digesters should be provided with sludge
thickening capability.

(2) Aeration. Air supplied from
air compressors or blowers through diffus-
ers shall be not less than 30 scfm per 1,000
cubic feet of aerobic digester volume. If a
separate system of air compressors or blow-
ers will supply air to the digester, then the
compressor or blower system shall be
designed so that the air requirements can be
met with the largest single unit out of
service. If mechanical aerators are used, a
minimum of 1.5 horsepower per 1,000 cu-
bic feet must be provided.

(3) Mixing. Adequate mixing of
the sludge shall be provided to keep the
solids in suspension and to bring the deoxy-
genated liquid continuously to the aeration
device. The amount of mixing shall be
based upon the sludge characteristics, the
tank geometry, and type of aeration/mixing
devices.

(4) Volume. A digester shall
provide a minimum sludge retention time of
15 days. The design volume of the aerobic
digesters may be calculated using 20 cubic
feet per Ib BODS per day. This volume
should be provided in two cells capable of
operating as a single or two-step unit.

(5) Sludge withdrawal.
Provisions shall be made to include an ef-
fective means of removing solids from the
digester.

(c) Anaerobic digesters.

(1) Volume. The following
minimum design criteria shall be used in
computing the capacity of digesters with
and without facilities for heating the sludge
undergoing digestion and without sludge
thickening ahead of the digester. Variances
to the table referenced as follows for
minimum digester volume may be granted
provided that it can be demonstrated to the
satisfaction of the commission that a
minimum solids retention time (SRT) of 30
days will be provided for unheated digesters
and a minimum SRT of 15 days will be
provided for heated digesters. Heating of
the digester means that adequate facilities
shall be provided for heating and mixing
the sludge and maintaining a year-round
temperature of at least 95 degrees Fahren-
heit. Heating coils inside the digester are
not acceptable. All heated digesters shall
include a thermometer with not less than a
four inch dial to indicate the temperature of
digester contents. The use of flat-bottomed
digestion chambers is not acceptable. In
sewage treatment plants employing sludge
thickeners, the volume of the digester may
be reduced, with sufficient justification, as a
result of the thickeners reducing the volume
of sludge going to the digester. The calcula-
tions for the required sludge digestion vol-
ume shall be based on the minimum percent
solids in the sludge expected to be encoun-
tered.
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e of Sludge

Sludge from primary clarifiers

ubic Feet Per Pound BODy; per day

Sludge from primary clarifiers,

including Imhoff tanks, plus

sludge from clarifiers following

trickling filters; sludge from

chemical precipitation units,

either alone or with sludge from

biological treatment unit

Sludge from primary clarifiers

with waste activated sludge or

contact stabilization sludge;

sludge from secondary clarifiers

(2) Mixing. Adequate mixing of
digester contents is required for all first-
stage and all single-stage digesters. Mixing
may be performed by mechanical
equipment, including external pumps, or by
gas recirculation. The rate of mixing shall
be such that the flow created in the digester
is sufficient to completely mix the incoming
sludge with the digester contents and pre-
vent the formation of a scum layer.

(3) Digester covers. Uncovered
anaerobic digesters are not acceptable. The
sludge and supernatant withdrawal piping
for all single-stage and first-stage digesters
with fixed covers shall be arranged in such
a manner so as to minimize the possibility
of air being drawn into the gas chamber
above the liquid in the digester. All digester
covers shall include a gas chamber adequate
for the gas production anticipated. Digester
covers ~shall be gas tight and the
specifications shall require a test of every
digester cover for gas leakage.

Unheated Heated

Digester Digester
20.5 14.5
26.5 19.0
44.0 29.5

(4) Gas piping and safety

equipment. The gas piping shall be:

adequate for the volume of gas to be
handled and shall be pressure tested for
leakage (at 1.5 times the design pressure)
before the digester is placed into operation.
All gas piping shall slope at least 1/8 inch
per foot to provide drainage of condensa-
tion in the gas piping. The main gas line
from the digester shall have a sediment trap
equipped with a drip trap. Drip traps shall
be provided at all other low points in gas
piping. The gas piping to every gas outlet
including the pilot line to the waste gas
burner shall be equipped with flame checks
or flame traps. A natural or bottled gas
source shall be utilized for the burner pilot.
Flame traps with fusible shutoffs shall be
included in all main gas lines. The gas line
to the waste gas bumer shall include a
suitable pressure, vacuum and relief valve.
Digester covers shall be equipped with an
air vent which includes a flame trap, a
vacuum breaker, and pressure relief valve.

The main gas line shall be provided with a
manometer or other acceptable device
which measures the gas pressure in inches
of water. Manometers may be used to mea-
sure the gas pressure in other gas lines. All
manometers shall be vented to the atmos-
phere outside digester buildings. A gas me-
ter to measure the rate of gas production is
desirable and is mandatory on all anaerobic
digester systems designed for 1.0 MGD
facilities or larger. All rooms in digester
buildings with floor level below grade shall
be ventilated. Ventilation may be either
continuous or intermittent. Ventilation, if
continuous, shall provide at least six com-
plete air changes per hour; if intermittent, at
least 30 complete air changes per hour.

(5) Other requirements. The dis-
charge end of sludge inlet piping shall be
separated from the overflow of the superna-
tant liquor withdrawal point by a minimum
distance equal to the radius of the digester
tank. Every digester shall be provided with
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an overflow. A means shall be provided by
which the level can be varied from which
supernatant liquor is withdrawn either auto-
matically or by the operator. If this means is
by withdrawal pipes at different levels in
the digester, at least three different levels of
supernatant liquor withdrawal shall be
provided. All supematant liquor withdrawal
systems shall be provided with sampling
cocks or other means of inspecting and
testing the supernatant liquor from each lev-
el. Piping for hot water heating systems
may be of any size adequate for the flow.
The fresh water supply to hot water heating
systems shall be from a tank with an air gap
between the top of the tank and the fresh
water supply pipe to prevent a cross con-
nection between the digester hot water sys-
temn and the fresh water supply system.

(6) Treatment of digester super-
natant liquor. Supernatant liquor from an-
aerobic digesters may be treated by
chemical means or other acceptable
methods before being returned to the plant.
If the commonly used method of dosing
with lime is employed, the following
criteria shall apply: lime shall be applied to
obtain a pH of 11.5. The lime feeder shall
be capable of feeding 2,000 mg/l of hy-
drated lime or its equivalent. The lime shall
be mixed with the supernatant liquor by a
rapid mixer or by agitation with air in a
mixing chamber. After adequate mixing, the
solids shall be allowed to settle. The super-
natant liquor treatment system may be a
batch or continuous process. If a batch
process is used, the mixing and settling may
be in the same tank. The sedimentation tank
shall have a capacity to hold 36 hours of
supernatant liquor but not less than 1. 5
gallons per capita. If a continuous process is
used, the sedimentation tank shall have a
detention time of not less than eight hours.
Solids seitled from the supernatant liquor
treatment are to be returned to the digester
or conveyed to sludge handling facilities.
The clarified supernatant liquor shall be
returned to the head of the treatment works
or to the aeration system.

(d) Other stabilization processes.

(1) Incineration and heat
treatment. The equipment shall be housed in
a fireproof building. Adequate facilities
shall be provided for storage of sludge
during the longest period that drying and/or
incineration units might normally be out of
service for repairs or maintenance. Plans for
control of odors, insects, fly ash, and for
adequate facilities for the disposal of dried
sludge or ash shall be provided to the
commission. Prior to construction of an in-
cineration or heat treatment facility, consul-
tation should be made to the Texas Air
Control Board for applicable emission
standards and the possible requirement for a
separate Texas Air Control Board permit.

(2) Composting, wet oxidation
and other processes. Design information
given to the commission shall include the
demonstrated level of stabilization achieved

by the process to be employed. Test results
to verify the degree of stabilization may be
required. In addition, design information
shall address design and/or operational
methods to minimize odor, insects, and
other nuisance conditions. Sludge storage
requirements for each process shall be
provided to the commission. Also, the ulti-
mate disposal method for the processed
sludge shall be reflected in the waste dis-
posal application.

~(e) Sludge dewatering facilities.
Sludge shall be dewatered sufficiently to
meet the requirements of the ultimate form
of disposal.

(1) Sludge drying beds.

(A) Required area. The area
of sludge drying beds to be provided will
vary in accordance with the average rain-
fall, average humidity, and type of
treatment process used. The required area
for aerobic sludge dewatering shall be
determined from §317.12 of this title
(relating to Appendix D) (for anaerobic
sludge dewatering, the value obtained from
§317.12 of this title (relating to Appendix
D) may be reduced 35% to determine the
required area) using a waste load based on
sewage strength and the daily average flow
of the raw sewage. The bed area sizing
requirements shown in §317.12 of this title
(relating to Appendix D) are for sludge
drying beds utilizing a continuous
underdrain media as specified in subsection
(e) of this section. Concrete (or similar im-
pervious material) sludge drying beds
which do not use an underdrain media may
require additional area and will be
evaluated on a case-by-case basis; however,
in those counties of the state which
experience both high rainfall and high
relative humidity (Brazoria, Chambers, Fort
Bend, Galveston, Hardin, Harris, Jasper,
Jefferson, Liberty, Newton, and Orange),
other methods of sludge dewatering should
be utilized in lieu of sludge drying beds.
Where sludge drying beds are used in those
counties of high rainfall and humidity,
provisions shall be made in the design of
these beds for covering the beds, for means
of accelerated dewatering, or for extra stor-
age capacity and alternate dewatering
methods to effectively dewater the sludge
during inclement weather.

(B) General design features.
At least two sludge drying beds shall be
provided and they shall be constructed at
elevations above groundwater level.
Construction shall be such as to exclude
surface water runoff from the beds and
seepage from the beds into the ground.
Channels shall be of sufficient grade and
size to facilitate the flow of the sludge to
the various beds. Runners should be
provided to facilitate sludge handling.

(C) Filtrate. The filtrate (or
drainage) from the sludge drying beds shall
be returned to the head of the treatment
works or to the aeration system.

(D) Sludge removal. A
splash block or slab shall be provided at the
point where digested sludge is discharged
onto each of the beds. Appropriate means
shall be provided to facilitate the remova’
of the dried sludge from the beds for dis-
posal without bed damage resulting. Every
sludge drying bed should include a removal
gate or stop planks in one end to provide
access for machinery and trucks to remove
and haul away the dried sludge.

(E) Media. A minimum
depth of 12 inches of filtering material, of
which four to six inches is coarse sand, is
required. To exclude surface water and
eroded earth, the bed shall be protected by a
permanent wall which shall extend at least
12 inches but not more than 24 inches
above the finished surface of the beds.

(2) VYacuum filters, belt filters,
belt filter presses, and other mechanical de-
watering filters.

(A) Multiple units. Where
dewatering of sludge is proposed, the de-
sign engineer shall provide data to
document sufficient capacity, alternate dis-
posal means, or storage facilities capable of
maintaining normal daily operations during
breakdowns, upsets, etc.

(B) Filtrate. The filtrate from
the filters shall be retumned to the head of
the treatment works or to the aeration sys-
tem. Consideration shall be given to the
impact of the retumned filtrate on the
treatment units and to providing odor and
insect control facilities.

(3) Portable dewatering units. If
sludge is to be treated using portable me-
chanical dewatering umits, provisions shall
be made in the facility plan or preliminary
engineering report for the location and con-
nection of the portable dewatering unit(s)
during facility operation.

§317.6. Disinfection.

(a) General policy. Facilities for
disinfection shall be provided to protect the
public health and as an aid to plant
operation.

(b) Chlorination facilities.

(1) Chlorination equipment.
Chlorination equipment shall be selected
and installed which is capable of applying
desired amounts of chlorine continuously to
the effluent. Chlorination equipment may
also be installed to control odors and gener-
ally assist treatment. To accomplish these
objectives, points of chlorine application
may be established at the head of the plant
for prechlorination, in the effluent chlorine
contact chamber, or other suitable locations.
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(A) Capacity. Chlorination
equipment shall have a capacity greater
than the highest expected dosage to be
applied. Chlorination systems shall be capa-
ble of operating under all design hydraulic
conditions. Duplicate equipment with auto-
matic switchover should be considered for
standby service, so that continuous chlori-
nation can be provided.

(B) Controls. Means for au-
tomatic proportioning of the chlorine
amount to be applied in accordance with the
rate of effluent being treated is encouraged
for all plants and may be required if a
maximum chlorine residual is required in
the applicable discharge permit. Manual
control will be permitted where the rate of
effluent flow is relatively constant and for
pre-chlorination applications. Consideration
shall also be given to controlling chlorine
feed by use of demand.

(C) Measurements. A scale
for determining the amount of chlorine used
daily, as well as the amount of chlorine
remaining in the container, shall be
provided.

(D) Safety equipment. Self-
contained breathing apparatus shall be
available for use by plant personnel. The
equipment should be located at a safe dis-
tance from the chlorine facilities to insure
accessibility. Self-contained breathing appa-
ratus shall be located outside the entrance to
the chlorine facility.

(E) Housing. Housing of
chlorination equipment and cylinders of
chlorine shall be in separate rooms above
ground level, with the door opening to the
outside, as a measure of safety. Doors
should be equipped with panic hardware.
The chlorination room should be separated
from other rooms by gas- tight partitions
and should be equipped with a clear glass,
gas-tight window which permits the chlori-
nator to be viewed without entering the
room. Forced mechanical ventilation shall
be included in chlorination rooms which
will provide a complete air change a
minimum of every three minutes. The ex-
haust equipment should be automatically
activated by external light switches and gas
detectors that are provided with contact
closures or relays. No other equipment shall
be installed or stored in the chlorinator
room. Vents from chlorinators, vaporizers,
and pressure reducing values should be
piped to the outdoors at a point not fre-
quented by personnel, nor near a fresh air
intake. Detectors and alarms should be lo-
cated in each area containing chlorine gas
under pressure. If gas withdrawal chlorine
storage cylinders are subjected to direct sun,

- pressure reducing devices must be provided

.

at the cylinders. Fire protection devices and
fireproof construction is required for all
chlorine storage areas. Electrical controls in

chlorine facilities must be replaceable or
protected  against corrosion. Separate,
trapless floor drains or a drain to an ample
dilution point shall be provided from the
chlorine storage room and from liquid feed
chlorinator rooms.

(F) Emergency chlorination.
Emergency power should be provided for
chlorination facilities.

(G) Other. Chiorine rooms
shall maintain a minimum temperature of
65 degrees Fahrenheit. Chlorinate solution
should be prepared using treated effluent. If
potable water is used, the potable water
supply system must be protected by an
adequate backflow prevention device. When
a booster pump is required, duplicate
equipment should be provided.

(2) Pellets. The use of pellet
systems will be considered for approval on
a case-by-case basis.

(3) Chlorine contact chamber
design criteria.

(A) Initial mixing. Rapid
initial mixing of the chlorine solution and
wastewater is essential for effective
disinfection. Effective initial mixing can be
accomplished by applying the chlorine solu-
tion in a highly turbulent flow regime cre-
ated by in-line diffusers, submerged
hydraulic structures, mechanical mixers, or
jet mixers. The mean velocity gradient in
the area of turbulent flow, or G value, shall
exceed 500 sec.-1 with residence times of
three to 15 seconds. Calculations supporting
the design G value shall be presented in the
engineering report.  Mixing devices for
which the mean velocity gradient is difficult
1o verify shall be justified by pilot or full-
scale performance data.

(B) Contact time. Contact
chambers shall be designed to provide a
minimum average hydraulic residence time
(chamber volume divided by flow) of 20
minutes at the design peak hydraulic flow.

(C) Contact chamber config-
uration. Pipe contact chambers shall be
sized so that a scour velocity of at least one
foot per second will be obtained at the
existing maximum daily dry weather flow
rate. If adequate initial mixing is not
provided, contact chambers shall have a
flow pathway length-to-width ratio of at
least 40 and a maximum depth-to-width
ratio of no greater than 1.0, This length-to-
width ratio may be accomplished by baf-
fling.

(D) Sludge and scum remov-
al. Contact chambers shall either be
provided with a means to remove sludge
and scum, such as a small hydraulic dredge
and skimmers, without taking the contact

tank out of service, or shall be configured
so that one-half of the contact chamber can
be drained for cleaning without interrupting
flow through the other half.
(c) Other means of disinfection.
(1) Chemical disinfection is not
normally required when the total residence

time in the wastewater treatment system
(based on design flow) is at least 21 days.

(2) Ultraviolet light (U.V)
disinfection.

(A) General. Ultraviolet
disinfection systems are considered

applicable to treated wastewaters with daily
average BODS and TSS concentrations con-
sistently less than 20 mg/l.

(B) Definitions.

(i) Ultraviolet module-A
grouping of UV germicidal lamps of a
specified arc length in a quartz or teflon
sleeve, sealed and supported in a single
stainless steel or some other non-corrosive
frame.

(ii) Ultraviolet bank-A
grouping of UV modules which span the
entire width and depth (of flow) of the
reactor.

(C) Sizing, configuration,
and  required  dosage. Ultraviolet
disinfection units will be designed in
accordance with methodologies presented in
thé United States Environmental Protection
Agency Design Manual, Municipal
Disinfection, EPA/625/1-86/021. Turbulent
flow is necessary due to non-uniform inten-
sity fields in an ultraviolet reactor. The
proposed design shall have a Reynolds’
number of greater than 6,000 at average
design flows. Disinfection systems shall
consist of a minimum of two ultraviolet
banks in series and shall be capable of
providing disinfection to permitted fecal co-
liform levels at the design daily average
flow with the largest bank out of service.

(D) System details. The ul-
traviolet unit shall be configured so that
there is adequate space for the removal and
maintenance of lamps. One person should
be able to replace lamps without the aid of
mechanical lifting devices, special tools, or
equipment. Drains shall be provided to
completely drain the ultraviolet reactor
unless the equipment can be easily removed
from the effluent channel, but lamps shall
be replaceable without draining the umit.
The materials used to construct the reactor
shall be resistant to ultraviolet light. Bal-
lasts and other electrical components shall
be consistent with the ultraviolet lamp
manufacturer’s recommendations.
Temporary screens shall be installed to pro-
tect the lamps and other fragile components
from construction debris.
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(E) Controls. Each individual
ultraviolet lamp shall be provided with a
remote operation indicator. Lamp failure
alarms shall also be provided for a predeter-
mined number of lamp failures. Techniques
that result in non-irradiated flow pathways
are prohibited. Each ultraviolet bank shall
be equipped with at least one ultraviolet
intensity meter or some means to monitor
changes in ultraviolet dosage; however, in-
tensity meters shall not be relied upon to
automatically control system operation. A
flow control device, such as an automatic
level control, shall be provided to ensure
that the lamps are submerged in the effluent
at all times regardless of flow rate. The
automatic level control shall be arranged so
that it will allow suspended solids, which
may settle, to be washed out of the area of

UV disinfection. Proper heating and ventila-
tion are critical to ultraviolet system
operation. Cabinets containing ballasts
and/or transformers shall be provided with
positive filtered air ventilation and auto-
matic shutdown/alarms at high tempera-
tures. Provisions shall also be made to
maintain the ultraviolet lamps at or near
their optimum operating temperature and to
filter ventilating air so as to limit ultraviolet
light absorbance by dust accumulations.
Elapsed operation time meters shall be
provided for each bank of ultraviolet lamps.

(F) Cleaning. Provisions for
routine cleaning such as mechanical wipers,
high pressure sprayers, ultrasonic transduc-
ers, or chemical cleaning agents are
required. Quartz sleeve ultraviolet systems
shall have a chemical cleaning capability in

addition to any ultrasonic andfor mechani-
cal wiper systems. Cleaning solution mix
and storage tanks shall have a volume of at
least 125% of the reactor volume to be
cleaned. A spent cleaning solution disposal
plan shall be included in the engineering

report.

(G) Safety. Operators shall
be protected from exposure to ultraviolet
light during normal operations.

(H) Replacement Parts. Re-
placement part provisions shall be based on:

(i) the following table
which summarizes minimum requirements
as a percentage of the total provided in the
ultraviolet system; or

(i) a minimum of one
uninstalled spare module.

Part Minimum Percent
Description of Total
Lamps 10
Ballast 5
Enclosure Tubes 5
Modules’ 2

* (excluding lamps and enclosure tubes)

(3) Disinfection techniques not
in widespread use, such as ozonation, bro-
mine chloride, and chlorine dioxide, will be
considered for approval on a case-by-case
basis. Full details of application, operation,
and maintenance, and results of pilot and
developmental studies, shall be furnished to
the commission by the design engineer for
each proposal.

§317.7. Safety.
(a) General policy. Design of
facilities  should follow - guidelines

established under 29 Code of Federal
Regulations, Parts 1901.1 (OSHA) and
other regulatory authorities.

(b) Railings and stairways. Railings
should conform with guidelines contained
in the Occupational Safety and Health Act,
Paragraph 1910.23. Openings in railings
must have removable chains. Open valve
boxes and pits must be guarded by railings.
Refer to §317.4(a)(7) of this title (relating
to Wastewater Treatment Facilities) for
additional requirements. Steep and vertical
ladders are acceptable for infrequent access
to equipment. Walkways and steps must
have a nonslip finish. Ladders must have
flat safety tread rungs and extensions at
least one foot out of a vault. Seven feet of

clearance shall be provided for overhead
piping, unless piping is padded to prevent
head injury and warning signs are provided.

(c) Electrical code. Electrical de-
sign shall conform to local electrical codes.
Where there are no local electrical codes,
the design shall conform to the National
Electrical Code. Where a flammable gas
may exist, all electrical equipment shall
conform to the requirements of the National
Electrical Code, Chapter 5, Arnicles
500-510, "Hazardous Locations." The
equipment shall bear the seal of the Under-
writer Laboratories, Inc. or comply with the
National Electrical Code. Adequate lighting
must be provided, especially in areas to be
serviced by personnel on duty during hours
of darkness.

(d) Unsafe water. When non-
potable water is made available to any part
of the plant, all yard hydrants and outlets
shall be properly marked "Unsafe Water, "
and all underground and exposed piping
shall be identified as specified in subsection
(g) of this section.

(e) Plant protection. The plant area
shall be completely fenced and have lock-
able gates at all access points. Plants
containing open clarifiers, aeration basins,
and other open tanks shall be surrounded by

an eight-foot fence with a minimum single
apron barbed wire outrigger. Livestock
fence may be provided in lieu of an eight-
foot fence for stabilization ponds, lagoons,
overland flow plots, and similar facilities.
Hazard signs stating "Danger-Open Tanks-
No Trespassing” must be secured to the
fence, within visible sighting of each other,
as well as on all gates and levees. Plants
shall have at least one all-weather access
road with the driving surface sitnated above
the 100-year floodplain or be provided by
an alternate method of access approved by
the commission.

(f) Other safety equipment. The
plant as a whole, and hazardous areas in
particular, shall be posted in accordance
with the Hazardous Communication Act

(g) Color coding of piping. All pip-
ing both exposed and to be buried or lo-
cated out of view, containing gas, chlorine,
or other hazardous materials shall be color
coded. Other piping should be color coded.
All non-metallic underground plant piping
should be installed with tracer type. The
non-potable waterline should also be identi-
fied with a proper color coding. This line
shall be painted white and be stenciled -
"NON-POTABLE WATER" or "UNSAFE
WATER". The following coding is
recommended by the Water Pollution Con-
trol Federation.
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Sludge Line

Gas Line

Potable Water Line

Chlorine Line

Sewage Line

Compressed Air Line

Heating Water Lines

Power Conduit

(h) Portable ventilators and gas de-
tection equipment. Portable gasoline oper-
ated ventilators must be provided for
ventilating manholes. Personal gas detectors
are required for wear by all personnel
whose jobs require entering enclosed spaces
capable of having accumulations of hydro-
gen sulfide or other harmful gases. An
approved personnel retrieval system should
be provided for continued space entry.

(i) Potable water. Potable water
should be provided to the plant site. Double
check backflow preventers must be
provided at the main plant service. Atmo-
spheric vacuum breakers are required at all
potable water washdown hoses.

(j) Freeze protection. All surfaces
subject to freezing shall be adequately
sloped to prevent standing water.

(k) Noise levels. Noise levels in all
working areas shall be kept below standards
established by the Occupational Safety and
Health Act. Removable noise attenuators
should not be utilized.

() Safety training. Regular safety
training shall be provided to all employees.

§317.8. Design And Operation Features.
(a) Laboratory control.

(1) Facilities. Laboratory capa-
bility for operational control and testing
shall be provided. The laboratory should be
located on ground level and easily accessi-
ble to the treatment plant and sampling
points. The laboratory should be located
away from vibrating machinery or
equipment which could have an adverse
effect on the performance of the operation

Brown
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Yellow
Grey

Green

Blue with 6" red bands

spaced 30" apart

Orange

of laboratory instruments. The extent of the
equipment to be provided and the specific
tests to be performed will vary according to
capacity and type of plant. As a minimum,
provisions should be made at all plants so
that chemicals and equipment are available
for performing such on-site tests as
settleable solids (Imhoff cone), 30-minute
settleability, dissolved oxygen, pH, and
chlorine residual. For plants with a design
flow of 1. 0 mgd to 5.0 mgd, equipment
shall also be provided to determine sus-
pended solids concentration. All plants with
design flows in excess of 5.0 mgd shall
have access to facilities to provide all per-
mit required compliance monitoring, plus
volatile suspended solids, nitrogen series,
and alkalinity determinations (if anaerobic
sludge digestion is used). Alternately, such
tests may be performed under contract with
other laboratories. Special consideration, for
treatment plants lotated in remote or vandal
prone areas, may be given by the
commission to methods for storing
chemicals and analytical equipment at an
off-site location. Provisions shall be made
in all cases to provide for the requirements
of the commission self-reporting system
procedures and for proper monitoring of
significant - industrial connections. These
requirements are minimum requirements
only; additional provisions may be needed
to insure optimum plant operations. Raw
waste characterization should be provided
for all facilities with a design flow in excess
of 5.0 mgd and for all facilities anticipating
a plant expansion.

(2) Air conditioning. All labora-
tories shall be air conditioned and heated to
maintain a constant temperature.

(b) Office and toilet facilities. Hand
washing facilities should be provided for

the protection of operating personnel. Of-
fice, showers, toilets, heating, proper light-
ing, and ventilation shall be provided where
operators are to be stationed at the plant for
operating shifts. The needs of male and
female employees, the handicapped, and
visitors to the plant should be considered in
the design of sanitary facilities.

(c) Tool shed and work shop.
Appropriate facilities should be provided
for the storage of tools and spare parts, and
a work shop should be provided to allow
repairs and maintenance.

(d) Landscaping and beautification.
Upon completion of the treatment plant, the
grounds should be properly graded for
surface drainage. Asphalt, concrete, gravel,
or shell walkways should be provided for
access to all treatment units and to the final
sampling point. Where possible, steep
slopes should be avoided to prevent erosion.
Surface water shall not be allowed to drain
into any unit. Particular care shall be taken
to protect trickling filter beds, sludge drying
beds, and intermittent sand filters from
storm water runoff. Provision should be
made for landscaping and plant site beauti-
fication, particularly when a plant is visible
to the public.

§317.10. Appendix B-Overland flow
process. The overland flow process is the
application of wastewater along the upper
portion of uniformly sloped and grass
covered land and allowing it to flow in a
thin sheet over the vegetated surface to
runoff collection ditches. The primary ob-
Jective of this process is treatment of waste-
water. Utilization of this process does result
in a discharge and therefore a waste dis-
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charge permit from the Texas Water
Commission is required. This process is
best utilized on soils with low permeability.
The performance of the overland flow
process is dependent on the detention time
of the wastewater on the vegetated sloped
area. Therefore, in order to meet a specified
effluent criteria, the hydraulic loading rate,
the application rate, and the effectiveness of
the distribution system are essential design
considerations. For detailed process design
guidance, the latest edition of the
Environmental Protection Agency Technol-
ogy Transfer Process Design Manual for
Land Treatment of Munlicipal Wastewa-
ter may be used.

(1) Hydraulic loading rate. The
hydraulic loading rate and application rate
can vary depending on levels of pretreat-
ment, quality of effluent, temperature, and
other climatic conditions. A hydraulic load-
ing rate of 1.5 to 2. 0 inches per day and an
application rate of six to eight gallons per
hour per foot of slope width are suggested
as general guides. The design rates selected
and their justification shall be submitted in
the design report.

(2) Wastewater storage. Storage
capacity for inclement weather conditions
shall be provided. To minimize the impact
of algae on the treatment performance, this
storage shall be designed as an off-line ba-
sin, used only as needed and emptied as
soon as possible by blending with other
pretreated wastewater prior to application.
To control odors, provisions for aeration in
the storage basin should be considered.

(3) Soil testing. For the overland
flow process, the soil profile evaluation
should extend to a depth of at least three
feet. The soil sampling and testing specified
in subsection (b) of this section shall be
representative of the soil to this depth.

(4) Other design considerations.

(A) The overland flow
process treatment area shall be subject to
the same buffer zone requirement as a
treatment plant.

(B) The minimum slope
length for the applied wastewater shall be
100 feet.

(C) The sloped areas to
receive wastewater shall be uniformly
graded to eliminate wastewater ponding and
short circuiting for the length of the flow.
Site grading procedures and tolerances shall
be included in the specifications. Minimum
slopes shall equal or exceed 2.0%; maxi-
mum slope shall not exceed 8.0%. The
application site shall be protected from
flooding.

(D) The application cycle
should provide a maximum of 10 hours for
dosing followed by a minimum period of 14
hours of resting.

(E) The method of
application shall provide uniform coverage
of the area.

(F) A vegetative cover shall
be provided on the application site. The
plant types selected shall be suitable for
overland flow conditions and shall provide
uniform coverage of soil to prevent short
circuiting and channelization of the area.

(G) Wastewater quality and
disinfection requirements for overland flow
process discharges will be established by
the discharge permit.

(H) An effluent sampling
station shall be provided prior to discharge
to surface waters. The sampling and
reporting requirements will be established
by the discharge permit.

§317.11. Appendix C-Hyacinth Basins.
(a) Introduction.

(1) Purpose. Hyacinths may be
used for the removal of suspended solids
from secondary effluent. Other proposed
treatment applications, however, are not ex-
cluded by these criteria, and such proposals
will be reviewed on a case-by-case basis.

(2) Other permits. The authority
to use hyacinths is contingent upon obtain-
ing a possession permit from the Texas
Parks and Wildlife Department.

(3) Location. Uncovered hya-
cinth basins will be approved only in
Cameron, Hidalgo, Kenedy, and Willacy
counties. Hyacinth basins elsewhere shall
be covered with a greenhouse structure. A
variance will be considered for systems
which are designed for seasonal operation.
Greenhouse design shall provide for
adequate dike top width for equipment ma-
neuverability, doors for personnel and
equipment access, and openings for ventila-
tion.

(b) Design.

(1) Multiple basins. Multiple ba-
sins shall be provided. Capacity to treat the
design flow with one basin out of service
shall be provided. A variance may be
considered for systems which are designed
for seasonal operation. Average water depth
of basin shall not exceed 36 inches.

(2) Basin sizing and configura-
tion. Multiple surface inlets and outlets
shall distribute flow uniformly through the
basin. This may be accomplished by a weir,
openings in a baffle, by a perforated pipe,
or other methods. Basins of one acre or less
in size are required. The bottom of the
hyacinth basin shall be sloped to facilitate
draining. A surge basin or some other
method of flow equalization to achieve a
more constant rate of inflow to the basin is
desjr=hia

(3) Barrier. A fixed barrier cre-
ating a clear zone shall be installed at the
outlet to prevent the discharge of hyacinths
or hyacinth seed. While screening may be
used as a barrier material, 2 permeable rock
barrier is preferred. Water depth within tp ~
outlet area shall not be more than 24 inch
with the bottom covered by a layer of bro-
ken rock or washed gravel.

(4) Loading. Organic loading of
hyacinth basins shall not exceed 100

lbs/acre/day of BODS unless supplemental
aeration is provided to consistently maintain

. an aerobic surface water layer. The maxi-
mum hydraulic loading shall not exceed

0.20 mgd/acre.

(5) Natural aerators and mos-
quito control. Exclosures shall be placed at
intervals along basin edges to provide clear
zones for aeration and to enhance fish
production for mosquito control. Total area
of exclosures should be approximately 20%
of total basin area. Exclosures shall have a
uniform depth of not more than 24 inches,
with bottoms lined with broken rock or
washed gravel. Plastic sheeting covered
with a layer of broken rock or washed
gravel, extending above and below operat-
ing water level, shall be placed all along
inner basin berms to prevent weed growth
and eliminate a mosquito breeding habitat.

(c) Operation.

(1) Harvesting. Adequate
provisions for access, removal, and disposal
of the hyacinth plants shall be provided ~
Removal shall be done mechanically.

(2) Cleaning. Each basin shall
be cleaned once each year by dewatering
and removing plants and sludge.

(3) Coverage. Plant coverage
shall be limited to 90% of the basin area.

§317.13. Appendix E-Separation Distances.
The following rules apply to separation dis-
tances between potable water and wastewa-
ter treatment plants, and waterlines and
sanitary sewers.

(a) Water line/new sewer line sepa-
ration. When new sanitary sewers are in-
stalled, they shall be installed no closer to
waterlines than nine feet in all directions.
Sewers that parallel waterlines must be in-
stalled in separate trenches. Where the nine-
foot separation distance cannot be achieved,
the following guidelines will apply.

(1) Where a sanitary sewer par-
allels a waterline, the sewer shall be con-
structed of cast iron, ductile iron, or PVC
meeting ASTM specifications with a
pressure rating for both the pipe and joints
of 150 psi. The vertical separation shall be a
minimum of two feet between outside di-
ameters and the horizontal separation shall .
be a minimum of four feet between outsid
diameters. The sewer shall be located belos
the waterline.
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(2) Where a sanitary sewer
crosses a waterline and the sewer is con-
structed of cast iron, ductile iron, or PVC
with a minimum pressure rating of 150 psi,
‘an absolute minimum distance of six inches

etween outside diameters shall be main-
dned. In addition, the sewer shall be lo-
TCated below the waterline where possible
and one length of the sewer pipe must be
centered on the waterline.

(3) Where a sewer crosses under
a waterline and the sewer is constructed of
ABS truss pipe, similar semi-rigid plastic
composite pipe, clay pipe, or concrete pipe
with gasketed joints, a minimum two foot
separation distance shall be maintained. The
initial backfill shall be cement stabilized
sand (two or more bags of cement per cubic
yard of sand) for all sections of sewer
within nine feet of the waterline. This initial
backfill shall be from one quarter diameter
below the centerline of the pipe to one pipe
diameter (but not less than 12 inches) above
the top of the pipe.

(4) Where a sewer crosses over
a waterline, all portions of the sewer within
nine feet of the waterline shall be con-
structed of cast iron, ductile iron, or PVC
pipe with a pressure rating of at least 150
psi using appropriate .adapters. In lieu of
this procedure the new conveyance may be
encased in a joint of 150 psi pressure class
pipe at least 18 feet long and two nominal
sizes larger than the new conveyance. The
_space around the carrier pipe shall be sup-
worted at five feet intervals with spacers or
se filled to the springline with washed sand.
The encasement pipe should be centered on
the crossing and both ends sealed with ce-
ment grout or manufactured seal.

(b) Water line/manhole separation.
Unless sanitary sewer manholes and the
connecting sewer can be made watertight
and tested for no leakage, they must be
installed so .as to provide a minimum of
nine feet of horizontal clearance from an
existing or proposed waterline. Where the
nine-foot separation distance cannot be
achieved, a carrier pipe as described in
subsection (a}4) of this section may be
used where appropriate.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority. )

Issued in Austin, Texas on March 26, 1990.

TRD-9003060 Jim Haley
Director
Texas Water Commission

Effective date: September 26, 1989
Proposal publication date: April 16, 1990

For further information, please call: (512)
463-8069

Part X. Texas Water
Development Board

Chapter 375. State Water
Pollution Control Revolving
Fund

The Texas Water Development Board
(board) adopts amendments to 31 TAC
§§375.2, 375.3, 375.18-375.20, 375.36,
375.38, 37539, and 375.72; and new
§§375.73 and 375.74. Section 375.73 is
adopted with changes to the proposed text as
published in the February 9, 1990, issue of
the Texas Register (15 TexReg 687).
Sections 3752, 375.3, 375.18-375.20,
375.36, 375.38, 375.39, 375.72, and 375.74
are adopted without changes and will not be
republished.The amendments establish a
reserve to provide financial assistance for
hardship applications and clarify procedures
for applying. for such assistance; authorize
the provision of financial assistance for
nonpoint source pollution control projects and
establish procedures for applying for such
assistance; and modify the requirements for
loan closing, delivery of funds, and release of
funds for financial assistance from the State
Water Pollution Control Revolving Fund
(SRF). The changes to §375.73 will correctly
cite to §375.72(c) rather than §375. 72(d) as
originally published. The sections as adopted
also include language changes which result
from the previous adoption of amendments to
Chapter 375 which became effective after the
February 9, 1990, proposal of these sections.

The board received only one comment on the
sections, which expressed support of the pro-
posal by the Greater Texoma Utility Authority.

Introductory Provisions
e 31 TAC §375.2, §3753

The amendments are adopted under the
Texas Water Code, §6.101, which
provides the board with the authority to
adopt rules necessary to carry out its pow-
ers and duties, and under Texas Water
Code, §15.605, which requires the board
to adopt rules necessary for the SRF.

This agency .hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 19980.

TRD-9003110 Suzanne Schwartz
General Counsel
Texas Water Development
Board

Effective date: April 13, 1990

Proposal publication date: February 9, 1990
For further information, please call: (512)
463-7855

¢ ¢ ¢

Program Requirements
e 40 TAC §§375.18-375.20

The amendments are adopted under the
Texas Water Code, §6:101, which provides
the board with the authority to adopt rules
necessary to carry out its powers and duties,
and under Texas Water Code, §15.605,
which requires the board to adopt rules
necessary for the SRF.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003111 Suzanne Schwartz
General Counsel
Texas Water Development
Board

Effective date: April 13, 1990
Proposal publication date: February 9, 1990

For further information, please call: (512)
463-7855

¢ ¢ ¢

Applications for Assistance
e 31 TAC §§375.36, 375.38, 375.39

The amendments are adopted under the
Texas Water Code, §6.101, which provides
the board with the authority to adopt rules
necessary to carry out its powers and duties,
and under Texas Water Code, §15.605,
which requires the board to adopt rules
necessary for the SRF.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003112 Suzanne Schwartz
General Counsel
Texas Water Development
Board

Effective date: April 13, 1990
Proposal publication date: February 9, 1980

For further information, please call: (512)
463-7855

¢ ¢ ¢

Prerequisites to Release of
Funds

e 31 TAC §375.72

The amendment is adopted under the Texas
Water Code, §6.101, which provides the
board with the authority to adopt rules
necessary to carry out its powers and duties,
and under Texas Water Code, §15.605,
which requires the board to adopt rules
necessary for the SRF.

This agency hereby cettifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the
agency's legal authority.

L 4 ¢ L 4 . )
Issued in Austin, Texas, on March 22, 1990.
TRD-9003113 Suzanne Schwartz
General Counsel
Texas Water Development
Board
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Effective date: April 13, 1990
Proposal publication date: February 9, 1990

For further information, please call: (512)
463-7855

¢ * ¢
Prerequisites to Release of
Funds
e 31 TAC §375.73, §375.74

The new sections are adopted under the
Texas Water Code, §6.101, which provides
the board with the authority to adopt rules
necessary to carry out its powers and duties,
and under Texas Water Code, §15.605,
which requires the board to adopt rules
necessary for the SRF.

§375.73. Delivery of Funds.

(a) Delivery of funds prior to com-
pletion of design. In accordance with
§375.72(c) of this title (relating to Loan
Closing), the executive administrator may
authorize the delivery of funds prior to
completion of design for an amount not to
exceed the total estimated cost of the
engineering planning and design and cost of
issuance associated with the loan. Prior to
delivery of funds prior to completion of
design, the applicant shall submit for
approval to the executive administrator the
following documents:

(1) a statement as to sufficiency
of funds, including proceeds to be derived
from the sale of bonds to the board and to
others and any other available funds to
complete the project;

(2) bonds delivered in proper
form to the office of the state treasurer,
Austin, or other place specified by the exec-
utive administrator, accompanied by written
instructions for delivering the proceeds of
the bonds, i.e., written instructions as to
whom the funds shall be delivered; and

(3) other instruments or
documents as the board may determine to
be in the public interest and containing such
terms and conditions as the resolution of
conditional approval may require.

(b) Delivery of funds for building
purposes. Prior to the delivery of funds for
building purposes, the applicant shall
submit for approval to the executive
administrator the following documents:

(1) the contract documents
approved in accordance with §375.63 of
this title (relating to Approval of Contract
Documents);

(2) a tabulation of all bids
received and an explanation for any rejected
bids or otherwise disqualified bidders;

(3) two original copies of each
contingently executed construction contract
to be entered into by the applicant for
building of the projects containing the ap-
propriately executed bonds, insurance

certificates, act of assurance, wage rates,
and other documents required by §375.62 of
this title (relating to Contract Documents);

(4) other or additional
engineering data and information, if deemed
necessary by the board’s staff;

(5) a statement as to sufficiency
of funds, including proceeds to be derived
from the sale of bonds to the board and to
others and any other available funds to
complete the project;

(6) bonds delivered in proper
form to the office of the state treasurer,
Austin, or other place specified by the exec-
utive administrator, accompanied by written
instructions for delivering the proceeds of
the bonds, i.e., written instructions as to
whom the funds shall be delivered;

(7) other instruments or
documents as the board may determine to
be in the public interest and containing such
terms and conditions as the resolution of
conditional approval may require; and

(8) those closing instruments not
previously submitted pursuant to the excep-
tions of §375.72(c) of this titie (relating to
Loan Closing).

(c) Delivery of funds for loans
which will construct two or more projects.
For loans which will construct two or more
distinct projects, the executive administrator
may approve delivery of funds for all or a
portion of the engineering planning and de-
sign and costs of issuance for the loan
provided all requirements of subsection (b)
of this section have been met for at least
one of the contracts on one of the projects.

(d) Delivery of funds for projects
constructed through two or more
construction. contracts. For projects con-
structed through two or more construction
contracts the executive administrator may
approve delivery of funds for all or a por-
tion of the estimated project cost, provided
all requirements of subsection (b) of this
section have been met for at least one of the
construction contracts.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel

and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1980.

TRD-9003114 Suzanne Schwartz

General Counsel
Texas Water Development
Board

Effective date: Apri! 13, 1990
Proposal publication date: February 9, 1990

For further information, please call: (§12)
463-7855

L 4 ¢ L 4

Part XIV. Texas Board of
Irrigators

Chapter 429. Violation of
Statute or Board Rule -

Complaint Process
e 31 TAC §429.7

The Texas Board of Imigators adopts an
amendment to §429.7, without changes to the
proposed text as published in the January 23,
1990, issue of the Texas Register (15
TexReg 321).

The section was amended to clarify current
complaint investigation procedures and to
provide for direct referral of complaints to the
Attomey General in cases requiring
immediate legal action to enforce Texas Civil
Statutes, Article 8751, and the ruies of the
board.

The amendment clarifies existing procedures
and helps avoid delays in the enforcement
process.

No comments were received regarding
adoption of the amendment.

The amendment is adopted under the
Licensed Irrigators Act, Texas Civil Statutes,
Article §8751, §7, which provides the board
with the authority to adopt, prescribe,
promulgate, and enforce all rules reasonably
necessary to effectuate provisions of the Act.

This agency hereby certifies that the rule as
adopted has been reviewed by iegal counsel
and found to be a valid exercise of the
agency's legal authority. -
Issued in Austin, Texas on March 22, 199

TRD-9003154 Joyce Watson
Executive Secretary
Texas Board of frrigators

Effective date: April 16, 1990
Proposal publication date: January 23, 1990
For further information, please call: (512)
463-8069
¢ ¢ ¢
TITLE 40. SOCIAL
SERVICES AND
ASSISTANCE
Part 1. Texas Department
of Human Services

Chapter 15. Medicaid
Eligibility

Subchapter D. Resources

e 40 TAC §§15.432-15433

The Texas Department of Human Services
adopts amendments to §15.432, and
§15.433, conceming the expansion of trans-
fer of resources penalty. The amendments
are the result of a federal mandate that
applies to transfers by the community-based
spouse occuming after December 19, 1989 ~

The amendments are justified to comply wit
federal requirements.
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The amendments will function by applying the
penalty when the community-based spouse
transfers, for less than fair market value, as-
sets that were previously transferred from the
institutionalized spouse.

‘he amendments are adopted under the
Human Resources Code, Title 2, Chapters 22
and 32, which provides the department with
the authority to administer public and medical
assistance programs. To comply with federal
requirements, the amendments are adopted
effective December 19, 1989.

§15.432. Exceptions to Transfer of
Resources--July 1, 1988, and After.

(a) Transfer of the client’s home
does not affect his eligibility when the title
is transferred to his:

(1) spouse, who lives in the
home (After December 19, 1989, the trans-
fer penalty applies when the community-
based spouse transfers, without full
compensation, the home previously trans-
ferred from the institutionalized spouse);

(2)-(4) (No change.)
(b)-(c) (No change.)

§15.433. Transfer of Resources Penalty
Period.

(a) The penalty period for transfers
on or after July 1, 1988, runs separately but
concurrently with penalties for transfers be-
tween March 1, 1981, and June 30, 1988.
,The penalty period begins with the month
the transfer occurred. The penalty applies
only to nursing facility care and
home/community-based waiver services
(Type Program 19). If a transfer occurred
with the client’s knowledge and consent,
the department considers the fair market
value of the resource at the time of transfer.
The client remains eligible for all other
Medicaid benefits and continues to receive
a monthly identification card. Both the cli-
ent and the service provider are notified of
the penalty period. SSI clients or clients in
the community who are eligible under Type
Program 03, 11, 18, or 22 or Waiver V may
transfer resources without penalty provided
they do not become institutionalized. For
community- based MAQO clients, except
Type Program 19, the department gathers
information about transfers occurring on or
after July 1, 1988, and notifies the client of
potential penalty if he is institutionalized.
Type Program 19 clients may be ineligible
for home/community-based waiver services
for up to 30 months if the transfer results in
any uncompensated value.

(b) The Omnibus Budget Reconcili-

ation Act of 1989 (Public Law 101-239)

expanded the transfer penalty so that it also

applies when the community-based spouse

transfers (for less than fair market value)

, assets previously transferred from the insti-

~ tutionalized spouse. This penalty applies to

transfers by the community-based spouse
that occur after December 19, 1989.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 26, 1990.

TRD-9003163 Cathy Rossberg
Agency liaison, Policy
Communication
Services
Texas Departrnent of
Human Services

Effective date: December 19, 1989
Proposal publication date: N/A

For further information, please call: (512)
450-3765

¢ ¢ ¢

Subchapter E. Income
¢ 40 TAC §15.455

The Texas Department of Human Services
adopts an amendment to §15.455,
concerning the value of domestic commercial
transportation tickets. The amendment is a
result of a federal mandate that further de-
scribes what is considered income in the
Medicaid program.

The amendment is justified to comply with
federal requirements.

The amendment will function by not consider-
ing the value of domestic commercial
transportation tickets that are given as gifts
as income unless converted to cash.

The amendment is adopted under the Human
Resources Code, Title 2, Chapters 22 and
32, which provides the depariment with
authority to administer public and medical
assistance programs. To comply with federal
requirements, the amendment is adopted ef-
fective March 1, 1990.

§15.455. Unearned Income.
(a)-(d) (No change.)
(e) Other unearned income. Other
sources of uneamed income include
1)-4)

(5) gifts, inheritances, support,
and alimony. Expenses involved in obtain-
ing the income are excluded.

(No change.)

(A)-(B) (No change.)

(C) The value of domestic
commercial transportation tickets (given as
a gift to the client or spouse) is not income
unless converted to cash. Domestic
transportation is limited to the 50 states,
District of Columbia, Commonwealth of
Puerto Rico, Virgin Islands, Guam,
American Samoa, and Northern Islands.

(6)9) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 26, 1990.

»

TRD-9003184 Cathy Rossberg
Agency liaison, Policy
Communication

Services
Texas Department of
Human Services

Effective date: March 1, 1980
Proposal publication date: N/A

For further information, please call: (512)
450-3765

¢ * ¢
Subchapter F. Budget and
Payment Plans

e 40 TAC §15.503

The Texas Department of Human Services
(DHS) adopts an amendment to §15. 503,
conceming 1990 income and resource levels
for spousal impoverishment, in its Medicaid
Eligibility chapter. The amendment is
necessary to comply with requirements of the
Medicaid Catastrophic Coverage Act of 1988.
Effective January 1, 1990, the income and
resource levels for spousal impoverishment
have increased, based on a 4.3% adjustment
in the Consumer Price Index.

The amendment is justified by increasing the
protected monthly income to $1, 565 for the
community spouse and protecting a minimum
of $12,5616 in resources. This amendment
applies only to individuals who begin continu-
ous periods of institutionalization on or after
January 1, 1890.

The amendment will function by providing
protection of income and resources for the
community spouse to prevent impoverish-
ment when the other spouse is institutional-
ized.

The amendment is adopted under the Human
Resources Code, Title 2, Chapters 22 and
32, which authorizes the department to
administer public and medical assistance
programs. The amendment is adopted effec-
|tive January 1, 1990, to comply with federal
aw.

§15.503. Protection of Spousal Income and
Resources. Public Law 100-360 provides
for the protection of income and resources
for the community spouse to prevent im-
poverishment when the other spouse is in-
stitutionalized. When determining the
amount the institutionalized spouse (client)
must pay toward his care, the Department
of Human Services protects up to $1,565
monthly income for the community spouse;
a minimum of $12,516 in resources is also
protected. This applies only to individuals
who begin continuous periods of institution-
alization on or after January 1, 1990.

This agency hereby certifies that the rule as -
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 26, 1990.

TRD-9003158 Cathy Rossberg
Agency liaison, Policy
Communication
Services
Texas Department of
Human Services

¢ Adopted Sections
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Effective date: January 1, 1990
Proposal publication date: N/A

For further information, please call: (512)
450-3765

* * *
e 40 TAC §15.515

The Texas Department of Human Services
(DHS) adopts an amendment to §15. 515,
concerning Medicare skilled nursing facilities
in its Medicaid eligibility chapter.

The purpose of the amendment is to comply
with Public Law 101-234, the Medicare
Catastrophic Coverage Repeal Act of 1989,
which reinstates the policies in effect before
the Medicare Catastrophic Coverage Act of
1988.

The amendment specifies that Medicare
covers the entire cost of the client's stay in a
skilled nursing facility for days one through
.20. For days 21 through 100, Medicaid pays
coinsurance vendor payments if the client's
stay continues to be covered by Medicare.

The amendment is adopted under the Human
Resources Code, Title 2, Chapters 22 and
32, which provides the department with the
authority to administer public and medical
assistance programs. The amendment is
adopted effective January 1, 1990, in
compliance with federal requirements.

§15.515.
Facilities.

Medicare  Skilled  Nursing

(a) For a Medicaid applicant or cl.
ent who is certified for Medicare payments
while in a Title XVII skilled nursing
facility (SNF), Medicare pays the entire bill
for the first through the 20th day. There is
no coinsurance for that period. The client is
eligible for coinsurance vendor payment
beginning on the 21st day. Coinsurance
continues through the 100th day if the cli-
ent’s stay is covered by Title XVIII.

(b)-(c) (No change.)
This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.
Issued in Austin, Texas, on March 26, 1990,
TRD-9003161 Cathy Rossberg
Agency liaison, Policy
Communication
Services
Texas Depastment of
Human Services
Effective date: January 1, 1990
Proposal publication date: N/A

For further information, please call: (512)
450-3765

* * *

Chapter 29. Purchased Health
Services

Subchapter L. General
Administration
e 40 TAC §29.1109

The Texas Department of Human Services
(DHS) adopts an amendment to §29. 1109,
concerning coordination of Title XIX with
Parts A and B of Title XVIII, in its Purchased
Health Services rule chapter. The
amendment is adopted effective April 1,
1990, to make DHS's rules consistent with
§6102 of the Omnibus Budget Reconciliation
Act of 1989. Section 6102 requires Medicare

assignment for Medicare payment of
physician services provided to
Medicare/Medicaid  eligible  individuals.

Therefore §29.1109 is amended to require
Medicare assignment for Medicaid payment
of Medicare deductible and coinsurance liabil-
iies on claims for physician services.

The amendment is justified to ensure that
DHS' rules are consistent with federal law.

The amendment will function by specifying
requirements for Medicaid payment of
Medicare deductible and coinsurance liabili-
ties.

The amendment is adopted under the Human '

Resources Code, Title 2, Chapters 22 and
32, which authorizes the department to
administer public and medical assistance
programs. The amendment is adopted to en-
sure consistency with federal requirements to
be effective April 1, 1990.

§29.1109. Coordination of Title XIX with
Parts A and B of Title XVIII.

(a) If a Medicaid recipient is eligi-
ble for Medicare coverage, the department
or its designee pays the recipient’s
Medicare deductible and coinsurance liabil-
ities as specified in this section. Payment of
deductible and coinsurance liabilities is
subject to the reimbursement limitations of
the Texas Medical Assistance Program.

(1) For qualified Medicare bene-
ficiaries as defined in §1905(p) of the So-
cial Security Act, the department or its
designee pays the recipient’s Part A and
Part B deductible and coinsurance liabilities
on valid Medicare claims. Benefits for
individuals eligible for Medicaid only as
qualified Medicare beneficiaries are limited
to medical assistance for Medicare deduct-
ible and coinsurance liabilities. For services
provided on or after April 1, 1990,
physicians  must  accept  Medicare
assignment for Medicaid payment of Part B
deductible and coinsurance liabilities.

(2) (No change.)

(b) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency’s legal authority.

issued in Austin, Texas, on March 26, 1990.

TRD-9003160 Cathy Rossberg
Agency liaison, Policy
Communication

Services
Texas Department of
Human Services

Effective date: April 4, 1990
Proposal publication date: N/A

For further information, please call: (512)
450-3765

* * *
Chapter 35. Pharmacy Services

Subchapter B. Administration
e 40 TAC §35.201

The Texas Department of Human Services
adopts an amendment to §35.201 with
changes to the proposed text as published in
the September 29, 1989, issue of the Texas
Register (14 TexReg 5166).

The amendment is justified because it
provides for appropriate utilization of certain
medications.

The amendment will function by dlarifying
coverage limitations on medications listed in
the Texas Drug Code Index (TDCI).

The department received two written
comments regarding the adoption of the
amendment. The Texas Health Care
Association (THCA) and the Texas Medical
Association (TMA) both commented on the
proposed §35.201(c).

The TMA expressed concem that physicians’
flexibility would be limited (adversely affecting
patient care) and that physicians would not
be aware of the actual limitations. The
association suggested that physicians
needed more input and education before this
kind of policy was implemented.

In an effort to resolve the concemns expressed
in the comments, department staff met with
TMA  representatives.  Physicians had
previously provided input concerning this
saction through the Vendor Drug Formulary
Advisory Committee, as well as through
individual contacts. The department also had
previously shared with physicians through
statewide publications and the
representatives of the drug manufacturers
information conceming the need to limit
payment for drugs that are inappropriately
prescribed. The department will continue to
work with TMA staff to ensure that physicians
are aware of any procedures implemented
under this section that limit coverage of
specific drugs.

The THCA also expressed concem about
physician education. Because nursing home
staff are responsible for following physician
orders, THCA representatives were con-
cerned that the lack of physician understand-
ing would result in penalizing the nursing
homes. As previously stated, the department
is and will continue to work with physicians

and their representatives to ensure
awareness  concerning  specific  drug
limitations.

In addition, THCA was also concemed that
the limitations on drugs would be based on
inappropriate FDA guidelines, which are de-
veloped for a younger, healthier population
than what nursing homes generally serve.

15 TexReg 1840

March 30, 1990

Texas Register o



While this section does not contain reference
to a specific drug, drug group, or set of
limitations, the department has limited drug
usage when usage exceeded manufacturers’
recommendations. Justifications for large
quantities, prices, or dosages of medications
surrently require special processing, including
department receipt of a copy of the
physician's prescription. The department an-
ticipates the continued use of similar
procedures under this section.

THCA expressed concemn about limiting the
days' supply of full dosage therapy for the
Histamine antagonist/Carafate category to
two 31-days’ supplies. This in turn would ex-
acerbate existing problems caused by the
department's  three-prescription-per-month
limitation by not allowing larger supplies of
these drugs to be prescribed.

‘Current department policy allows for a six-
month supply of maintenance medications to
be paid under the Vendor Drug Program.
Current policy also allows the prescriptions
mentioned in this comment to be staggered.
This section is based on the expectations that
drugs prescribed in these larger quantities
will, in fact, be drugs appropriate for
maintenance of health rather than remedia-
tion of an acute condition. it is the
department's position to prevent the inappro-
pnate use of acute dosage forms as
maintenance dosages. Once the dosage of
the drugs in question was reduced to a
maintenance level, longer days' supplies
would contnve to be allowed. The
department anticipates very little effect on
patient abilty to receive appropriate
quantities of drugs under this section, particu-
_ larly because our records show drugs in the
Histamine antagonist/Carafate category are
currently prescnbed in less than two months’
supply more than 90% of the time.

Finally, the department regrets that it must
not adopt the part of subsection (b)
concerning the coverage of prenatal vitamins.
More recent budgetary information indicates
constraints on funding make additional
spending for these vitamins impossible during
the current state fiscal year. if funds become
available, coverage of prenatal vitamins will
be reconsidered.

The amendment is adopted under the Human
Resources Code, Title 2, Chapters 22 and
32, which authorizes the department to
administer public and medical assistance
programs.

§35.201. Covered Drugs.
(a) (No change.)

(b) Except for vitamins K and D3,
fluoride for children, and products
containing iron in its various salts, the
department does not reimburse for vitamins
and legend and nonlegend multiple ingredi-
ent antianemia products.

(c) The department may limit cov-
erage of drugs listed in the Texas Drug
Code Index (TDCI). Procedures used to
limit utilization may include prior approval,
cost containment caps, or adherence to
specific dosage limitations recommended
by manufacturers. Limitations placed on the
specific drugs are indicated in the TDCL

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found o be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 23, 1990.

TRD-9002844 Cathy Rossberg

Agency liaison, Policy
Communication
Services

Texas Department of
Human Services

Effective date: May 1, 1990

Proposal publication date: September 29,
1989

For further information, please call: (512)
450-3765

L 4 L 4 L 4

Chapter 49. Child Protective
Services

Subchapter C. Eligibility for
Child Protective Services
e 40 TAC §49.311

The Texas Department of Human Services
(DHS) adopts an amendment to §49. 311,
with changes to the proposed text as
published in the January 23, 1990, issue of
the Texas Register (15 TexReg 325).

The amendment is justified to increase DHS's
ability to protect children at risk of maltreat-
ment by making child protective services
more effective and efficient and increasing
equity of services to child protective services
clients.

The amendment will function by providing
eligibility consistent with a risk-based service
delivery system, the Child at Risk Field
(CARF), which is being pilot-tested in DHS's
Region 09 for one year: February 1,
1990-January 31, 1991. The amendment lim-
its the new criteria to Region 09 and to the
period of the pilot test.

The department ‘received one written
comment on the proposed amendment during
the public comment period. The commenter
represented the Center for the Retarded,
Incorporated, of Houston. A summary of the
;:o;\ments and the department's responses
ollows.

The commenter suggested that the word “fur-
ther" in §49.311(a) be changed to “future.”
The commenters rationale was that the
change would make services available to par-

ents at risk for abusing their children but who -

have not done so already. This rationale is
consistent with the department's intent in pi-
loting the child at risk field risk assessment
system, and the department has therefore
changed the wording of the rule accordingly.

The commenter also suggested that services
be mandatory for parents found to be at risk
for abusing their children. This
recommendation is beyond the scope of the
department's statutory authority and is not
being adopted.

The amendment is adopted under the Human
Resources Code, Title 2, Chapter 41, which
provides the department with the authority to
enforce laws for the protection of children.
The amendment is also adopted under the

Texas Family Code, Title 2, which provides
the department with the authority to enforce
laws and regulations goveming the parent-
child relationship.

§49311. Eligible Individuals.

(a) Except as  specified in
subsection (c) of this section, children and
their families are eligible for services to
prevent future abuse/neglect or removal,
services to remove children in danger of
future harm, or services to reunify families
if:

(1>2) (No change.)
() (No change.)

(c) From February 1, 1990-January
31, 1991, children and their families in
DHS Region 09 are eligible for services if
there is a risk of future abuse or neglect to a
child in the family. Risk is the likelihood of
abuse or neglect and is determined through
the worker’s assessment of the presence and
interaction of positive and negative
influences attending each of five forces op-
erating within the family:

(1) the child force, including:
how the child is viewed by the parent, the
child’s behavior and/or emotions, current
status, and vulnerability;

(2) the parent force, including:
pervasive behaviors, feelings, levels of ad-
aptation, history, parenting practices, and
how the parent relates to others outside the
home;

(3) the family force, including:
demographics, family functioning, interac-
tion, and communication, and
environmental support;

@ the maltreatment force,
including: the nature of the abuse and/or
neglect, surrounding circumstances, the
form of abuse and/or neglect, and the ef-
fects; and

(5) the intervention force,
including: family response to intervention,
and external barriers to intervention effec-
tiveness.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 26, 1990.

TRD-8003162 Cathy Rossberg
Agency liaison, Policy
Communication
Services
Texas Department of
Human Services

Effective date: April 15, 1990

Proposal publication date: January 23, 1990
For further information, please call: (512)
450-3765

L 4 L 4 L 4
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Part IX. Texas Department
on Aging

Chapter 255. State Delivery
Systems

Area Agency Designation
¢ 40 TAC §255.37

The Texas Department on Aging adopts an
amendment to §255.37, without changes to
the proposed text as published in the
December 15, 1989, issue of the Texas
Register (14 TexReg 6544).

Information in the amendment explains the
second year requirements for a service
provided under rules of unit rate contracting.
Specifically, the new material discusses in-
stances where the "at risk” unit rate in effect
after the introductory year can be adjusted,
and is in response to numerous requests
from the aging network to provide guidance in
this regard.

The amendment will provide additional
information to service providers regarding
situations which may arise where renegotia-
tion of unit rates may be appropriate.

Comments received were generally editorial
in nature and did not propose additions or
deletions which effect the intent of the
section. The section as originally wntten and
as altered by the amendment, is wntten to
complement the inauguration of contracting
processes heretofore not generally in practice
by service providers in the aging network. in
writing the original section and in developing
the amendment, the department has endeav-
ored to supplement existing instructions by
inserting explanations and examples in the
format of the original text. From an editorial
standpoint, we concur that in some instances
this may appear inartfully accomplished. For
the sake of continuity, however, we believe
that the best possible placement of the
additional instructions and information has
been made. Regarding comments of a techni-
cal nature, the department stresses that the
recommendations for deletion of certain
words and phrases would be more
appropriate when the section is completely
rewritten at a future date. At that time, there
will be no need to perpetuate cument
language regarding initiation and. follow-on
years, and much of the explanatory wording
can be deleted. Regarding the suggestion
that information and referral should continue
to be a service reimbursed at a unit rate, the
department has concluded, after much con-
sultation with knowledgeable persons on area
agency staff, and the TDoA board and
advisory council, that the needs of the net-
work and the elderly are best met by reim-
bursing information and referral on an actual
expense basis. The department concurs with
the suggestion that a definition should be
incorporated into the section and has acted
accordingly on this recommendation.

Commenting against the amendment was the
Texas Association of Home Health Agencies
Visiting Nurses Association.

The amendment is adopted under the Human
Resources Code, Chapter 101, which
provides the Texas Department on Aging with
the authority to promulgate rules governing
the operation of the department.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 15, 1990.

TRD-3002991 Q. P. (Bob) Bobbitt
Executive Director
Texas Department on
Aging
Effective date: April 11, 1990

Proposal publication date: December 15,
1989

For further information, please call: (512)
447-2201

¢ ¢ ¢

Part XI. Texas
Commission on Human
Rights

Chapter 335. General
Provisions

¢ 40 TAC §§335.1-335.7

(Editor's Note: The Texas Commission on
Human Rights adopts new §§335.1-335.7 on an
emergency basis simultaneously. The text of the
new sections is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §§335.1-335.7, without changes
to the proposed text as published in the
February 16, 1980, issue of the Texas
Register (15 TexReg 835).

The purpose of the new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Tite Viil of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
these new sections shall establish consistent
and uniform interpretations by the
commission as to what constitutes discrimi-
natory housing practices.

No comments were received regarding
adoption of the new sections.

The new sections is adopted under the Texas
Fair Housing Act, Article |, §2.02, which
provides the Texas Commission on Human
Rights with the authonty to adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall .impose obligations, nghts,
and remedies which are the same as
provided in federal tair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003097 William M. Hale
Executive Director
Texas Commission on

Human Rights
Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ ¢ ¢
Chapter 336. Commission
* 40 TAC §336.1

(Editor's Note: The Texas Commission on
Human Rights adopts new §336. 1 on an
emergency basis simultaneously. The text of the
new section is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §336.1, without changes to the
proposed text as published in the February
16, 1990, issue of the Texas Register (15
TexReg 837).

The purpose of the new section is to establish
procedures for processing complaints alleg-
ing discriminatory housing practices by the
Texas Commission on Human Rights and
exercising its powers pursuant to the Texas
Fair Housing Act.

This section will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Tite VIli of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
this section shall establish consistent and uni-
form interpretations by the commission as to
what constitutes  discriminatory  housing
practices. .

No comments were received regarding
adoption of the new section.

The new section is adopted under the Texas
Fair Housing Act, Article Il, §2. 02, which
provides the Texas Commission on Human
Rights with the authority to adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall impose obligations, rights,
and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003096 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ L4 ¢
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Chapter 337. Referral to
Municipalities
* 40 TAC §§337.1-3373

(Editor's Note: The Texas Commission on
Human Rights adopts new §§337. 1-337.3 on
an emergency basis simultaneously. The text
of the new section is in the Emergency Rules
saction of this issue.)

‘The Texas Commission on Human Rights
adopts new §337.1-337.3, without changes to
the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 837).

The purpose of the new sections is to
establish  procedures  for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Tide VIill of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
the new sections shall establish consistent
and uniform  interpretations by the
commission as to what constitytes discrimi-
natory housing practices.

No comments were received
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Artide |, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural ruies
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003095 William M. Hale
Executive Director
‘ Texas Commission on
Human Rights

Effective date: April 13, 1990

Proposal publication date: February 16, 1980
For further information, please call: (512)
837-8534

L 4 ¢ L 4

Chapter 338. Exempted
Residential Real Estate-
Related Transactions

¢ 40 TAC §§338.1-338.8

(Editor's Note: The Texas Commission on
Human Rights adopts new §§338.1-338.8 on an
emergency basis simultaneously. The text of the
new section is in the Emergency Rules section of
this issue.)

regarding

The Texas Commission on Human Rights
adopts new §§338.1-338.8, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 838).

The purpose of the new sections is to
establish  procedures for processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VIli of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
the new sections shall establish consistent
and uniform interpretations by the
commission as to what constitutes discrimi-
natory housing practices.

No comments were received regarding
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Article I, §2.02,
which provides the Texas Commission on
Human Rights with the authorty to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.
Issued in Austin, Texas, on March 22, 1990.
TRD-8003084 Wiiliam M. Hale

Executive Director

Texas Commission on

Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

L 4 * L 4

Chapter 339. Discriminatory
Housing Practices

* 40 TAC §§339.1-339.18

(Editor’'s Note: The Texas Commission om
Human Rights adopts new §§339.1-339.18 on an
emergency basis simultaneously. The text of the
new sections is in the Emergency Rules sectior of
this issue.)

The Texas Commission on Human Rights
adopts new §§339.1-339.18, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 840).

The purpose of the new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

These sections will establish uniform and
consistent procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VIII of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
these sections shall establish consistent and
uniform interpretations by the commission as
to what constitutes discriminatory housing
practices.

No comments were received regarding
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Article ll, §2.02,
which provide the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority. ’

Issued in Austin, Texas, on March 22, 1990.

TRD-8003083 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

L 4 L 4 L 4

Chapter 340. Administrative
Enforcement

* 40 TAC §§340.1-340.28

(Editor's Note: The Texas Commission on
Human Rights adopts new §§340.1-340.28 on an
emergency basis simultaneously. The text of the
new sections are in the Emergency Rules section
of this issue.)

The Texas Commission on Human Rights
adopts the new §§340.1-340.28, with
changes to the proposed text as published in
the February 16, 1990, issue of the Texas
Register (15 TexReg 845).

The purpose of the new sections is to
ostablish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title Vil of the
Civil Rights Act of 1968 as amended by the
Fair Housing Amendments Act of 1988. Also,
the new sections shall establish consistent
and uniform interpretations by the

¢ Adopted Sections
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commission as to what constitutes discrimi-
natory housing practices.

No comments were received regarding
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Article ll, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural ruies
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 22, 1990.

TRD-9003080 William M. Hale
Executive Director
Texas Commission on
Human Rights
Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ L4 ¢

Chapter 341. Administrative
Hearing Proceedings

¢ 40 TAC §§341.1-341.68

(Editor’s Note: The Texas Commission on
Human Rights adopts new $§§341.1-341.68 on an
emergency basis simultaneously. The text of the
new sections is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §§341.1-341.68, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Reagistar (15 TexReg 849)

The purpose of the new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practicos by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title Vill of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
the new sections shall establish consistent
and uniform interpretations by the
commission as to what constitutes discrimi-
natory housing practices.

No comments were received regarding
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Article ll, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by

the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 22, 1990.

TRD-8003002 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ ¢ ¢

Chapter 342. Prompt Judicial
Action

e 40 TAC §§342.1-342.3

(Editor's Note: The Texas Commission on
Human Rights adopts new §§342.1.342.3 on an
emergency basis simultaneously. The text of the
new section is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §§342.1-342.3, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 857).

The purpose of the new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practicos by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

The new sections will establish uniform and
consistent procedures for processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title Vil of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
the new sections shall establish consistent
and uniform  interpretations by the
commission as to what constitutes discrimi-
natory housing practices.

No comments were received
adoption of the new sections.

The new sections are adopted under the
Texas Fair Housing Act, Article |, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rniles necessary t implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
nights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

regarding

TRD-9003091 William M. Hale
Executive Director
Texas Commission on

Human Rights
Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ L4 ¢

Chapter 343. Enforcement by
Private Persons

e 40 TAC §§343.1-343.5

(Editor's Note: The Texas Commission on
Human Rights adopts new §§343.1-343.5 on an
emergency basis simultaneously. The text of the
new sections is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §§343.1-343.5, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 858).

The purpose of these new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

These sections will establish uniform and
consistent procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title Vil of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
these sections shall establish consistent and
uniform interpretations by the commission as
to what constitutes discriminatory housing
practices.

No comments were received
adoption of the new sections.

regarding

The new sections are adopted under the
Texas Fair Housing Act, Article I, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas on March 22, 1990.

TRD-9003089 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ ¢ L4
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Chapter 344. Other Action by
the Commission

e 40 TAC §§344.1-344.3

Editor's Note: The Texas Commission on
duman Rights adopts new §§344.1-344.3 on an
emergency basis simultaneously. The text of the
new sections are in the Emergency Rules section
of this issue.)

The Texas Commission on Human Rights
adopts new §§344.1-344.3, without changes
to the proposed text as published in the
February 16, 1990, issue of the Texas
Register (15 TexReg 859).

The .purpose of these new sections is to
establish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

These sections wili establish uniform and
consistent  procedures  for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VI of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
these sections shall establish consistent and
uniform interpretations by the commission as
to what constitutes discriminatory housing
practices.

No comments were received
adoption of the new sections.

regarding

The new sections are adopted under the
Texas Fair Housing Act, Articde ll, §2.02,
which provides the Texas Commission on
Human Rights with the authority to adopt
rules necessary to implement this Act,
provided that substantive rules adopted by
the commission shall impose obligations,
rights, and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authonty.

Issued in Austin, Texas on March 22, 1990.

TRD-9003087 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

* * *
Chapter 345. Prevailing Party
e 40 TAC §345.1

(Editor's Note: The Texas Commission on
Human Rights adopts new §345. 1 on an
emergency basis simultaneously. The text of the
new section is in the Emergency Rules section of
this issue.) .

The Texas Commission on Human Rights

adopts new §345.1, without changes to the
proposed text as published in the February
16, 1990, issue of the Texas Register (15
TexReg 859).

The purpose of this new section is to
establish  procedures for  processing
complaints alleging discriminatory housing
practices by the Texas Commission on
Human Rights and exercising its powers
pursuant to the Texas Fair Housing Act.

This section will establish uniform and
consistent procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VIl of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
this section shall establish consistent and uni-
form interpretations by the commission as to
what constitutes discriminatory  housing
practicaes.

No comments were received
adoption of the new section.

The new section is adopted under the Texas
Fair Housing Act, Article I, §2. 02, which
provides the Texas Commission on Human
Rights with the authority to adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall impose obligations, rights,
and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

regarding

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003084 Wiliam M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

L 4 L 4 L 4

Chapter 346. Fair Housing
Fund

* 40 TAC §346.1

(Editor's Note: The Texas Commission on
Human Rights adopts new §346. 1 on an
emergency basis simuitaneously. The text of
the new section is in the Emergency Rules
saction of this issue.)

The Texas Commission on Human Rights
adopts new §346.1, without changes to the
proposed text as published in the February
16, 1990, issue of the Texas Register (15
TexReg 860).

The purpose of the new section is to establish
procedures for processing complaints alleg-
ing discriminatory housing practices by the
Texas Commission on Human Rights and
exercising its powers pursuant to the Texas
Fair Housing Act.

The section will establish uniform and
consistent  procedures  for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VIl of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
this section shall establish consistent and uni-
form interpretations by the commission as to
what constitutes discriminatory  housing
practices.

No comments were received
adoption of the new section.

regarding

The new section is adopted under the Texas
Fair Housing Act, Article Il, §2. 02, which
provides the Texas Commission on Human
Rights with the authority to adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall impose obligations, rights,
and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency’s legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-9003088 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1990
Proposal publication date: February 16, 1990

For further information, please call: (512)
8378534

¢ ¢ ¢
Chapter 347. Statutory
Authority

e 40 TAC §347.1

(Editor’'s Note: The Texas Commission on
Hwman Rights adopts new §347. ! on an
emergency basis simulianeously. The text of the
new section is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §347.1, without changes to the
proposed text as published in the February
16, 1990, issue of the Taxas Register (15
TexReg 860).

The purpose of the new section is to establish
procedures for processing complaints alleg-
ing discriminatory housing practices by the
Texas Commission on Human Rights and
exercising its powers pursuant to the Texas
Fair Housing Act.

This section will establish uniform and
consistent procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Title VIl of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
this section shall establish consistent and uni-
form interpretations by the commission as to

¢ Adopted Sections

March 30, 1990 15 TexReg 1845



what constitutes
practices.

discriminatory  housing

No comments were received
adoption of the new section.

The new section is adopted under the Texas
Fair Housing Act, Article ll, §2. 02, which
provides the Texas Commission on Human
Rights with the authonty to -adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall impose obligations, rights,
and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

regarding

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003086 William M. Hale
Executive Director
Texas Commission on
Human Rights

Eftective date: April 13, 1990

Proposal publication date: February 16, 1990
For further information, please call: (512)
837-8534

* * ¢

Chapter 348. Effective Date
¢ 40 TAC §348.1

(Editor's Noie: The Texas Commission on
Human Righis adopts mew §348. 1 om an
emergency basis simultaneously. The text of the
new section is in the Emergency Rules section of
this issue.)

The Texas Commission on Human Rights
adopts new §348.1, without changes to the
proposed text as published in the February
16, 1990, issue of the Texas Register (15
TexReg 861).

The purpose of the new section is to establish
procedures for processing complaints alleg-
ing discriminatory housing ‘practices by the
Texas Commission on Human Rights and
exercising its powers pursuant to the Texas
Fair Housing Act.

This section will establish unifoom and
consistent  procedures for  processing
complaints filed under the Texas Fair Hous-
ing Act and complaints referred to the Texas
Commission on Human Rights by the United
States Department of Housing and Urban
Development, pursuant to Titie VIil of the
Civil Rights Act of 1968, as amended by the
Fair Housing Amendments Act of 1988. Also,
this section shall establish consistenit and uni-
form interpretations by the commission as to

what constitutes
practices.

discriminatory  housing

No comments were received
adoption of the new section.

regarding

The new section is adopted under the Texas
Fair Housing Act, Article Il, §2. 02, which
provides the Texas Commission on Human
Rights with the authonty to adopt rules
necessary to implement this Act, provided
that substantive rules adopted by the
commission shall impose obligations, rights,
and remedies which are the same as
provided in federal fair housing regulations.
The commission may adopt procedural rules
to implement this chapter.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the
agency's legal authority.

Issued in Austin, Texas, on March 22, 1990.

TRD-8003085 William M. Hale
Executive Director
Texas Commission on
Human Rights

Effective date: April 13, 1980
Proposal publication date: February 16, 1990

For further information, please call: (512)
837-8534

¢ ¢ ¢
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Open Meetings

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting. Institutions of
higher education or political subdivisions covering all or part of four or more counties (regional agencies) must post
notice at least 72 hours prior to a scheduled meeting time. Some notices may be received too fate to be published
before the meeting is held, but all notices are published in the Texas Register.

Emergency meetings and agendas. Any of the governmental entities named above must have rnotice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at least
two hours before the meeting is convened. Emergency meeting notices filed by all governmental agencies will be

published.

Posting of open meeting notices. All notices are posted on the bulletin board outside the Office of the $ecretary of
State on the first floor of the East Wing in the State Capitol, Austin. These notices may contain more detailed agenda
than what is published in the Texas Register.

Texas Department on Aging

Wednesday, April 4, 1990, 1 p.m. The
Texas Board on Aging Committee to
Review Requests for Proposals and
Award Funding for the Options for Inde-
pendent Living Program of the Texas
Department on Aging will meet in the
Third Floor Conference Room, 1949
South IH 35, Austin. According to the
complete agenda, the board will
review/approve area agencies on aging’s
requests for proposals and TDOA staff
recommendations on options for inde-
pendent living program projects; and
award of state funding to area agencies
on aging for options for imdependent
living program projects.

Contact: Jebron Hopper, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: March 23, 1990, 3:51 p.m.
TRD-9003122

Thursday, Aprll 5, 1990, 9:30 a.m. The
Texas Board on Aging of the Texas
Department on Aging will meet in the Third
Floor Conference Room, 1949 South IH 35,
Austin. According to the complete agenda,
the board will receive public testimony on
all agenda items; executive session to
review and consider staff salary adjustments
and staffing levels; and procedures and
policy regarding the job posting of the va-
cant executive director position; review of
the state foundation on aging; status of
1991 White House Conference on Aging
and status of Texas White House
Conference on Aging and review of
conference budget; progress report on the
development of a program on the reuse of
rural hospitals for senior housing; and
general announcements.

Contact: Jebron Hopper, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Flled: March 23, 1990, 3:49 pm.
TRD-9003121

* * ¢

Texas Department of
Agriculture

Tuesday, April 3, 1990, 7 p.m. The South-
ern Rolling Plains Cotton Producers Board
of the Texas Department of Agriculture will
meet at Miles Co-operative Gin, Board
Room, 1 1/2 miles northwest of Miles, on
FM 1692, Miles. According to. the agenda
summary, the board will hear the reading
and approval of minutes; treasurer’s report;
report of activities; committee reports; old
and new business.

Contact: Kenneth Gully, P.O. Box 30036,
San Angelo, Texas 76903, (915) 469-3638.

Filed: March 23, 1990, 2:35 p.m.
TRD-9003109

¢ * 14

State Board of Barber
Examiners

Tuesday, April 3, 1990, 8:30 a.m. The
Board Members of the State Board of Bar-
ber Examiners will meet at 9101 Bumet
Road, Suite 103, Austin. According to the
revised agenda summary, the board will
consider a proposed curriculum for the bar-
ber refresher course. The board will review
§51.53 of the general rules of practice and
procedure, concerning out-of-state
applicants for licensure.

Contact: Jo King McCrorey, 9101 Burnet
Road, Suite 103, Austin, Texas 78758.

Filed: March 22, 1990, 1:58 p.m.
TRD-9003046

¢ * *

Texas Board of Chiropractic
Examiners

Thursday, March 29, 1990, 9 a.m. The
Texas Board of Chiropractic Examiners
met at 8716 MoPac Expressway North,
Suite 301, Austin. According to the revised
agenda summary, the Enforcement Commit-
tee discussed recommendations on cases
heard and handled by the committee. (spe-
cifically case numbers: 90-65; 90-84;
90-38; 90-30; 90-39; 90-99; 90-47.)

Contact: Jennie Smetana, 8716 MoPac Ex-
pressway North, Suite 301, Austin, Texas
78759.

Filed: March 26, 1990, 12 p.m.
TRD-9003170

* * *

Texas Department of
Criminal Justice Board of
Pardons and Paroles

Monday-Friday, April 2-6, 1990, 10 a.m.
The Texas Department of Criminal Justice
Board of Pardons and Paroles will meet at
8610 Shoal Creek Boulevard, Austin.
According to the agenda summary, a panel
(composed of 3 board members) will
receive, review, and consider information
and reports concerning prisoners/inmates
and administrative releasees subject to the
board’s jurisdiction and initiate and carry
through with appropriate action.

Contact: Karin Armstong, 8610 Shoal
Creek Boulevard, Austin, Texas 78758,
(512) 459-2713.

Filed: March 23, 1990, 10:37 a.m.
TRD-9003067

L4 * L 4
Texas Education Agency

Tuesday, April 3, 1990, 9 a.m. The School
Facilities Advisory Committee of the Texas
Education Agency will meet at 1701 North
Congress, W. B. Travis Building, Room
8-101, Austin. According to the complete
agenda, the committee will discuss approval
of minutes for March 7, 1990 meeting;
impact of special session legislation on
school  facilities  study; committee
discussion of standard setting procedures;
committee discussion of state role options;
status of staff work; and determination of
future meeting date(s).]

Contact: Joe Wisnoski, 1701 North Con-
gress Avenue, Room 3-101, Austin, Texas
78701, (512) 463-9704.

Filed: March 23, 1990, 3:59 p.m.
TRD-9003123

* * *
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Advisory Commission of
State Emergency Commu-
nications

Wednesday, April 4, 1990, 9:30 a.m. The
Executive Committee of the Advisory
Commission on State Emergency Commu-
nications will meet at the Advisory
Commission Offices, 1101 Capital of Texas
Highway S, Suite B-100, Austin. According
to the agenda summary, the committee will
hear public comment; consider proposed
wording on uncollectible factor in the re-
mittance of 9-1-1 revenues; consider
proposed wording for rulemaking on the
reporting mechanism related to 9-1-1
service fee revenues; hear staff reports; dis-
cuss long-term goals and objectives; discuss
vice-chairman position; consider possible
executive session for personnel issues; and
any new business.

Contact: Glenn Roach, 1101 Capital of
Texas Highway S, Suite B-100, Austin,
Texas 78746, (512) 327-1911.

Filed: March 26, 1990, 4:14 p.m.
TRD-9003196

L 4 L 4 L 4

Texas Employment
Commission

Tuesday, April 3, 1990, 8:30 a.m. The
Texas Employment Commission will meet
in Room 644, TEC Building, 101 East 15th
Street, Austin. According to the agenda
summary, the commission will discuss prior
meeting notes; internal procedures of
commission appeals; consideration and
action on tax liability cases and higher level
appeals in unemployment compensation
cases listed on commission docket 14; and
set date of next meeting.

Contact: Courtenay Browning, 101 East
15th Street, Austin, Texas 78778, (512)
463-2226.

Flied: March 26, 1990, 1:49 p.m.
TRD-9003172

¢ ¢
Texas Department of Health

Friday, March 30, 1990, 2 p.m. The Bud-
get Committee of the Texas Board of
Health of the Texas Department of Health
will meet in the De Zavala Room, Double-
tree Hotel, 6505 IH 35 North, Austin.
According to the agenda summary, the
committee will discuss approval of transfer
of funds to the chronically ill and disabled
children’s services program; approval to
purchase an automated system for the WIC
program; approval to purchase a cache disk
controller and disk for the department;
approval to purchase a processor for auto-
mated data processing for the department;
and adoption under federal mandate of
change to the rule concerning the schedule
of fees for clinical health services.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 22, 1990, 4:16 p.m.
TRD-%003052

Friday, March 30, 1990, 3 p.m. The
Alternate Care Committee of the Texas
Department of Health will meet at the
Dewitt Room, Doubletree Hotel, 6505 IH
35, Austin. According to the agenda sum-
mary, the board will consider proposed
rules (certification of medical radiologic
technologists; diabetic eye disease detection
initiatives; registry for providers of health
related services; home health aide training,
qualifications and duties; abortion facility
licensing standards); final rules on licensure
standards for4 home health agencies; work
experience and examination for home
health dialysis technicians.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7434.

Filed: March 22, 1990, 4:11 p.m.
TRD-9003049

Friday, March 30, 1990, 4 p.m. The
Emergency and Disaster Committee of the
Texas Board of Health of the Texas
Department of Health will meet in the De
Zavala Room, Doubletree Hotel, 6505 IH
35 North, Austin. According to the com-
plete agenda, the committee will report on
the trauma technical advisory committee
and briefing with the State Highway
Commission.

Contact: Kris Lloyd, 1100 West 45th
Street, Austin, Texas 78756, (512)
458-7484.

Flled: March 22, 1990, 4:17 p.m.
TRD-9003053

Friday, March 30, 1990, S p.m. The Hos-
pitals Committee of the Texas Board of
Health of the Texas Department of Health
will meet in the De Zavala Room, Double-
tree Hotel, 6505 IH 35 North, Austin.
According to the complete agenda, the com-
mittee will discuss proposed amendments to
the rules conceming special care facilities.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Flled: March 22, 1990, 4:13 p.m.
TRD-9003050

Friday, March 30, 1990, 5 p.m. The
Environmental Health Committee of the
Texas Board of Health of the Texas
Department of Health will meet in the
Dewitt Room, Doubletree Hotel, 6505 IH
35 North, Austin. According to the agenda
summary, the committee will consider
proposed rules (tanning facilities; on-site
sewerage facilities on the recharge zones of
the Edwards Aquifer; public water systems
concerning third party additives

certification; special waste from health care
related facilities; disposal of special wastes
and management of medical wastes; Texas
Regulations for control of radiation
concerning fees for certificates of registra-
tion, radioactive materials licenses,
emergency planning and implementation
and other regulatory services; municipal
solid waste management regulations
concerning the Texas Air Control Board;
issuing narcotic drug permits to sponsors of
narcotic drug treatment clinics and
regulation of the clinics holding permits);
final rules on municipal solid waste facility
fees and reports; and appointments to the
municipal solid waste management and
resource recovery advisory council.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78750, (512)
458-7484.

Filed: March 22, 1990, 4:15 p.m.
TRD-9003051

Saturday, March 31, 1990, 8 a.m. The
Disease Control Committee of the Board of
Health of the Texas Department of Health
will meet at 1100 West 49th Street, Room
M-741, Commissioner’s Conference Room,
Austin. According to the agenda summary,
the committee will discuss proposed rules
on immunizations; HIV services grants;
reports from associate commissioner
concernipg advisory committees.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:16 p.m.
TRD-9003142

Saturday, March 31, 1990, 8:30 a.m. The
Chronically Ill and Disabled Children’s
Services and Maternal and Child Health
Committee of the Board of Health of the
Texas Department of Health will meet at
1100 West 49th Street, Room M-652,
Austin. According to the agenda summary,
the committee will consider adoption of
WIC rules under federal mandate; proposed
rules on WIC state plan of operation; final
rules on chronically ill and disabled chil-
dren’s services program; emergency and
proposed rules on chronically ill and
disabled children’s services program
concerning financial eligibility; fiscal up-
date on chronically ill and disabled chil-
dren’s services bureau; release of bid
specification for the WIC infant formula
rebate program; report from associate
commissioner concerning advisory commit-
tees.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Flied: March 23, 1990, 4:16 p.m.
TRD-9003144

Saturday, March 31, 1990, 9 a.m. The
Nursing Homes Committee of the Board of
Health of the Texas Department of Health
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will meet at 1100 West 49th Street, Room
M-721, Austin. According to the agenda
summary, the committee will consider final
rules on administrative penalties for nursing
homes; appointments to advisory committee
for mental retardation facilities; proposed
.new rule concerning minimum licensing
standards for personal care facilities,
including repeal of existing rules; proposed
rules on remedies; report from associate
commissioner concerning advisory commit-
tees.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:17 pan.
TRD-9003145

‘Saturday, March 31, 1990, 9:30 a.m. The
Strategic Planning Committee of the Board
of Health of the Texas Department of
Health will meet at 1100 West 49th Street,
Room M-741, Austin. According to the
agenda summary, the committee will dis-
cuss items submitted by Board of Health
members and Texas Department of Health
staff for inclusion in agenda for Board of
Health workshop during April 1990.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:17 pan.
TRD-9003146

Saturday, March 31, 1990, 10:30 a.m.
The Personnel Committee of the Board of
Health of the Texas Department of Health
will meet at 1100 West 49th Street, Room
M-721, Austin. According to the agenda
summary, the committee will have execu-
tive session to discuss appointments to the
children’s vision screening advisory com-
mittee; asbestos advisory committee; kidney
health program advisory committee; chroni-
cally ill and disabled children’s services
cardiovascular committee; maternal and
child health advisory committee; discuss in
open meeting appointments to children’s vi-
sion screening advisory committee; kidney
health program advisory committee; CIDCS
cardiovascular advisory committee; mater-
nal and child health advisory committee;
municipal solid waste management and
resource recovery advisory council; and
advisory committee for mental retardation
facilities.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:20 p.m.
TRD-9003147

Saturday, March 31, 1990, noon. The
Legislative Commintee of the Board of
Health of the Texas Department of Health
will meet at 1100 West 49th Street, Room
M-652, Austin. According to the complete
agenda, the legislative committee will con-
sider concepts for draft legislation.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:16 p.m.
TRD-9003143

Saturday, March 31, 1990, noon. The
Texas Board of Health of the Texas
Department of Health will meet in Room
M-739, 1100 West 49th Street, Austin.
According to the agenda summary, the
board will approve minutes of previous
meeting; hear commissioner’s report and
AIDS update; approve resolution; hear
committee reports; consider and may act on
proposed rules (medical readiologic tech-
nologists; diabetic eye disease detection;
registry for providers of health related
services; WIC state plan; immunizations;
HIV services grants; tanning facilities; on-
site sewerage facilities; public water sys-
tems; disposal of special waste; radiation;
final rules (home health agency standards;
home dialysis technicians; fees for clinical
health services under federal mandate; WIC
rules under federal mandate; WIC state
plan; comprehensive cleft/craniofacial
teams; municipal solid waste facility fees
and reports; administrative penalties for
nursing homes); emergency and proposed
rules on chronjcally ill and disabled chil-
dren’s services concerning financial eligi-
bility; transfer of funds to chronically ill
and disabled children’s services program;
purchase automated system for WIC, cache
disk controller and disk, processor for auto-
mated data processing; appointments to
committees; approval of concepts for draft
legislation; executive session on reassign-
ment of duties of deputy commissioner for
management and administration and deputy
commissioner for professional services; an-
nouncements and comments not requiring
board action; next meeting date.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484.

Filed: March 23, 1990, 4:15 p.m.
TRD-9003141

Sunday, April 8, 1990, 9 a.m. The Texas
Radiation Advisory Board of the Texas
Department of Health will meet at the Co-
manche Peak Steam Electric Generating
Station, Glen Rose. According to the
agenda summary, the board will approve
minutes of previous meeting; hear chair-
man’s report; update on Texas Low Level
Radioactive Waste Disposal Authority ac-
tivities; committee reports (executive;
medical; fee); rules and regulatory guide
update; program activities (general activity;
Division of Compliance and Inspection;
Division of Licensing, Registration and
Standards); and set next meeting date.

Contact: L.D. Thurman, 1100 West 49th
Street, Austin, Texas 78756, (512)
835-7000.

Filed: March 22, 1990, 10:34 a.m.

TRD-9003040

* * *

Texas Health and Human
Services Coordinating
Council

Wednesday, April 11, 1990, 10 a.m. The
State I & R Task Force of the Texas Health
and Human Services Coordinating Council
will meet at the Brown-Heatley Building,
Public Hearing Room, 4900 North Lamar,
Austin. According to the complete agenda,
the task force will discuss charge to the task
force; review of project calendar;
roundtable discussion of current initiatives;
components of a generic I&R system; iden-
tification of basic I&R concepts and current
issues; distribution of selected readings; and
public comment.

Contact: Carol Price, 311-A East 14th
Street, Austin, Texas 78701, (512)
463-2195.

Filed: March 23, 1990, 2:19 p.m.
TRD-9003107

Wednesday, April 18, 1990, 10 a.m. The
Child Abuse Program Evaluation Group
Commission on Children, Youth, and
Family Services of the Texas Health and
Human Services Coordinating Council will
meet at the Child Advocacy, Inc., Suite
300, 2515 West Main, Houston. According
to the complete agenda, the commission
will discuss old business: approvael of
minutes, introduction of members and
individual reports; strategic plan of action;
and new business: selection of next meet-
ing, date site.

Contact: Robin, Child Advocates, Inc.,
2515 West Main, Suite 300, Houston,
Texas, (713) 529-1396.

Filed: March 23, 1990, 2:19 p.m.
TRD-9003108

* * *

Texas Department of Human
Services

Monday, April 2, 1990, 3 p.m. The Board
of the Texas Department of Human
Services will meet at 701 West S1st Street,
East Tower, First Floor, Public Hearing
Room, Austin. According to the complete
agenda, the board will hear report on the
Senate Health and Human Services Com-
mittee meeting; fiscal year 1990 mid-year
budget report; reimbursement rates; direct
reimbursement for certified registered nurse
anesthetist’s services; and commissioner's
report.

Contact: Bill Woods, P.O. Box 149030,
Austin, Texas 78714-9030, (512) 450-3047.

Filed: March 23, 1990, 5:35 p.m.
TRD-9003150
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Tuesday, April 3, 1990, 9:30 a.m. The
Hospital Payment Advisory Committee of
the Texas Department of Human Services
will meet at 701 West S1st Street, First
Floor, East Tower, Public Hearing Room,
Austin. According to the complete agenda,
the committee ~will hear deputy
commissioner’s comments; continuation of
the discussion of hospital disproportionate
share qualification criteria alternatives; cal-
culation of standard dollar amount; planned
hospital claims payments edits; open
discussion by members; and selection of
next meeting date.

Contact: Carolyn Howell, P.O. Box
149030, Austin, Texas 78714-9030, (512)
450-3053.

Filed: March 26, 1990, 4:17 p.m.
TRD-9003198

Wednesday, April 4, 1990, 9:30 a.m. The
Client Self-Support Services Advisory
Council of the Texas Department of Human
Services will meet at the Thompson
Conference Center, 26th and Red River
Streets, Room 3.122, Austin. According to
the complete agenda, the council will dis-
cuss approval of minutes; report on federal
legislation; report on status of AFDC
quality control reform effort; report on DHS
budget; title XX family planning eligibility
rule changes; family planning training for
client self-support services staff; report on
JOBS implementation; report on child care
concept design; report from child care com-
mittee; Liability insurance for day care ven-
dors under ccms; 1115 waiver to disregard
income eaming through  short-term
employment; report on the HIPPY program;
proposed comprehensive Texas teen preg-
nancy prevention program; and open
discussion.

Contact: Cindy Marler. P.O. Box 149030,
Austin, Texas 78714-9030, (512) 450-3662.

Filed: March 26, 1990, 4:17 p.m.
TRD-9003197

¢ L ¢
Industrial Accident Board

Tuesday, March 27, 1990, 9:30 a.m. The
Industrial Accident Board met at the
Bevington A. Reed Building, 200 East Riv-
erside Drive, First Floor, Room 107,
Austin. According to the complete agenda,
the board will hold an opening meeting to
discuss and consider: emergency adoption
of amended board rule §64.10 concerning
attorney fees; proposed amendment of
board rule §64. 10 conceming attorney fees;
adoption of procedures under board rule
§64.10; and revision of contract of repre-
sentation.

Contact: George E. Chapman, 200 East
Riverside Drive, Austin, Texas 78704,
(512) 448-7962.

Filed: March 23, 1990, 4:18 p.m.
TRD-9003133

Thursday, March 29, 1990, 1 p.m. The
Committee of the Industrial Accident Board
will meet in the Bevington A. Reed
Building, 200 East Riverside Drive, First
Floor, Room 107, Austin According to the
complete agenda, the committee will hold
under the Open Meetings Act, Article
6252-17, Texas Civil Statutes, a meeting of
the special advisory committee on hospital
care for the purposes of discussion and
making  recommendations for the
implementation of Article 8. Medical
Services of Senate Bill 1. Discussion and
recommendation will pertain to the
following issues: criteria for conducting and
list of procedures requiring preauthorization
of medical care; procedures for third party
review of hospital bills; ranking of prohib-
ited practices; public education and
information on TWCC’s medical policies
and procedures; and definition of medical
review division’s data base.

Contact: Ellen C. English, 200 East River-
side Drive, Austin, Texas 78704, (512)
448-7974.

Filed: March 23, 1990, 4:18 p.m.
TRD-9003134

¢ ¢ ¢
State Board of Insurance

Tuesday, April 3, 1990, 10 a.m. The State
Board of Insurance will meet in Room 414,
1110 San Jacinto Street, Austin. According
to the agenda summary, the board will dis-
cuss petition for separate workers’
compensation rates for codes 7997 and
8046. Ratification of emergency extension
and permanent adoption of amendments to
workers’ compensation rules concerning
ownership and rejected risks. Emergency
and proposed action on amendment to 28
TAC §15.27. Discussion of rules pursuant
to Senate Bill 911. Commercial general lia-
bility filings by insurance services office
emergency extensions of 28 TAC §§1.408,
7. 32, 750, 28.], and 28.2, and of
amendments to §1.304. Board orders on
several different matters as itemized on the
complete agenda. Decisions in the appeals
of Charles S. Lloyd and Richard Cano from
actions of the Texas Catastrophe Property
Insurance Association. Personnel matters;
litigation; solvency matters; internal audit
matters; and appointment of members to the
agent’s conduct advisory committee.

Contact: Pat Wagner, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6328.

Filed: March 26, 1990, 2:36 p.m.
TRD-9003174

Wednesday, April 4, 1990, 9 a.m. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 460, Austin.
According to the complete agenda, the
section will conduct a public hearing to

consider whether disciplinary action should
be taken against Richard Norman Leggett,
Bedford, who holds a group II, insurance
agent’s license issued by the board. Docket
Number 10718.

Contact: Wendy Ingham, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003184

Wednesday, April 4, 1990, 1:30 p.m. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 342, Austin.
According to the complete agenda, the
section will conduct a public hearing to
consider whether disciplinary action should
be taken against Carol Ann Salkowski,
Wichita Falls, who holds a local recording
agent’s license issued by the board. Docket
Number 10743.

Contact: Will McCann, 1110 San’ Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003183

Friday, April 6, 1990, 9 am. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 342, Austin.
According to the complete agenda, the
section will conduct a public hearing to
consider the application of TEXOP
Bancshares, I, Inc., to acquire control of
Texas American Life Insurance Company,
Fort Worth. Docket Number 10767.

Contact: J. C. Thomas, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003182

Friday, April 6, 1990, 1:30 p.m. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 353, Austin.
According to the complete agenda, the
section will conduct a public hearing to
consider whether disciplinary action should
be taken against Larry Guy Sparkman, Ty-
ler, who holds a group I, legal reserve life
insurance agent’s license and a group II,
insurance agent’s license issued by the
board. Docket Number 10748.

Contact: Wendy Ingham, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-5003181

Friday, April 6, 1990, 1:30 p.m. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 460, Austin.
According to the complete agenda, the
section will conduct a public hearing to
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consider whether disciplinary action should
be taken against Leland Kenyon Merwin
doing business as Inter-Ocean Marine and
Energy, Houston, who holds a group II,
insurance agent’s license, a local recording
agent's license and a surplus lines insurance
agent’s license issued by the board. Docket
Number 10763.

Contact: Will McCann, 1110 San Jacinto
Street, Austin, Texas 78701-1998, (512)
463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003180

Monday, April 9, 1990, 9 am. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 460, Austin.
According to the complete agenda, the
section will conduct a public hearing to
consider the application of the Mutuelles
Unies, Compagnie Financiere Droust, Le
Patrimoine Participations, Compagnie Du
Midi, Axa Midi Assurances, La Paterelle
Risques Divers, and Finanxa France (Orsay
Finance), Paris, France; Faraxa Holdings
B.V., The Netherlands, Finaxa Corporation
and Faraxa Corporation, Delaware
corporations, to acquire control of Farmers
Group, Inc., a Nevada corporation, and its
affiliates, Farmers Texas County Mutual
Insurance Company, Texas Farmers
Insurance Company, and Mid-Century
Insurance Company of Texas, Austin,
pursuant to the provisions of Texas
Insurance Code, Article 21.49-1, §5; and to
‘consider the Disclaimer of Control of
Compagnie Financiere de Paribas, S.A.,
Paris France, and the Disclaimer of Control
of Assicurazioni Generali S.p.A. Trieste,
Italy, submitted as Exhibits MM-1 and
MM-2, respectively, to the above-
referenced application to acquire control of
domestic insurers. Docket Number 10717.

Contact: O. A. Cassity, I and Earl
Corbitt, 1110 San Jacinto Street, Austin,
Texas 78701-1998, (512) 463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003179

Monday, April 9, 1990, 9 a.m. The
Commissioner’s Hearing Section of the
State Board of Insurance will meet at 1110
San Jacinto Street, Room 460, Austin.
According to the complete agenda, the
section will conduct a public hearing to
consider the application-of Hoylake Invest-
ments Limited, a Bermuda company, and
Anglo Group plc, a company incorporated
in England, to acquire control of B.A.T.
Industries, PLC, a company incorporated in
England, and its affiliates, Farmers Group,
Inc., a Nevada corporation, Farmers Texas
County Mutual Insurance Company, Texas
Farmers Insurance Company, and Mid-
Century Insurance Company of Texas,
Austin, pursuant to the provisions of Texas
Insurance Code, Article 21.49-1, §5. Docket
Number 10716.

Contact: O. A. Cassity, Il and Earl
Corbitt, 1110 San Jacinto Street, Austin,
Texas 78701-1998, (512) 463-6526.

Filed: March 26, 1990, 3:10 p.m.
TRD-9003178

¢ ¢ ¢

Mental Health Mental Retar-
dation Center of East
Texas

Monday, March 26, 1990, 4 p.m. The
Board of Trustees of the Mental Health
Mental Retardation Regional Center of East
Texas held an emergency meeting at 2323
West Front Street, Tyler. According to the
complete agenda, the board will discuss ac-
ceptance of planning and marketing project.
The emergency status was necessary
because of acceptance of planning and mar-
keting project. :

Contact: Richard J. DeSanto, P.O. Box
4730, Tyler, Texas 75701, (214) 597-1351.

Flled: March 23, 1990, 2:47 p.m.
TRD-9003117

¢ ¢ ¢

Texas National Guard Ar-
mory Board

Saturday, March 31, 1990, 2 p.m. The
Texas National Guard Amory Board will
meet at the Executive Board Room, Adam’s
Mark Hotel, 2200 Briarpark Drive, Hous-
ton. According to the agenda summary, the
board will approve minutes of previous
meeting; administrative matters;
construction, renovation, maintenance up-
date; property leases and establish date of
next meeting.

Contact: Sandra Hille, P.O. Box 5426,
Austin, Texas 78763, (512) 451-6394/6143.

Filed: March 22, 1990, 10:50 a.m.
TRD-9003042

¢ ¢ ¢
State Pension Review Board

Thursday, April 5, 1990, 10 a.m. The
Investment Policy Working Committee of
Investment Review Committee of the State
Pension Review Board will meet at the
Teacher Retirement System Building, East,
1000 Red River, Room E-420, Austin.
According to the complete agenda, the com-
mittee will discuss and prepare final report
of working committee’s recommendation to
the full committee. An emergency revised
agenda was filed to comrect meeting room
loaction.

Contact: Lynda Baker, P.O. Box 13498,
Austin, Texas 78711, (512) 463-1736.

Filed: March 22, 1990, 10:46 a.m.
TRD-9003041

¢ L 4 ¢

Polygraph Examihers Board

Thursday-Friday, April 5-6, 1990, 9 a.m.
The Polygraph Examiners Board will meet
at the Inn of the Hills, Guadalupe Room,
1001  Junction Highway, Kemville.
According to the complete agenda, the
board will, on Thursday, administer phase
II of licensing exam; 1 p.m., phase III of
licensing exam-meeting will be closed for
the administration of licensing exam; chair-
man's report; approval of October 1989
meeting minutes; approval of January 1990
meeting minutes; hearing complaint number
C-02-90. On Friday, hearing complaint
number C-03-90; hearing complaint number
C-04-90; hearing complaint number C02-
03-FY88; consideration of amendment to
regulation 391.3(13); update of agency ac-
tivities; appearance of Don Glenn Woods,
Jr.; consideration of any other polygraph
related business that may come before the
board.

Contact: Bryan M. Perot, P.O. Box 4087,
Austin, Texas 78773, (512) 465-2058.

Filed: March 26, 1990, 10:34 am.
TRD-9003169

A

¢ L 4 ¢

Public Utility Commission of
Texas

Thursday, May 10, 1990, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the
division will conduct a hearing on the mer-
its for Docket Number 9440: complaint of
Vina McCool against Livingston Telephone
Company,.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Fiied: March 23, 1990, 3:01 p.m.
TRD-9003115

Wednesday, June 20, 1990, 10 a.m. The
Hearings Division of the Public Utility
Commission of Texas will meet at 7800
Shoal Creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the
division will conduct a hearing on the mer-
its on Docket Number 8289: petition of the
City of Panorama Village, for termination
of mandatory extended area service be-
tween the cities of Panorama Village and
New Waverly.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Filed: March 22, 1990, 2:52 p.m,
TRD-9003048

Monday, September 10, 1990, 10 a.m.
The Hearings Division of the Public Utility
Commission of Texas will meet at 7800

¢ Open Meetings
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Shoal creek Boulevard, Suite 450N, Austin.
According to the complete agenda, the
division will conduct a hearing on the mer-
its for Docket Number 930S: application of
Central Power and Light Company for a
certificate of convenience and necessity for
a proposed 345KV transmission line in Nu-
eces, San Patricio, Bee, and Goliad Coun-
ties.

Contact: Mary Ross McDonald, 7800
Shoal Creek Boulevard, Austin, Texas
78757, (512) 458-0100.

Fiied: March 22, 1990, 2:50 p.m.
TRD-9003047

¢ ¢ ¢

State Purchasing and
General Services
Commission

Thursday, March 29, 1990, 8:30 p.m. The
Texas School Bus Committee of the State
Purchasing and  General  Services
Commission held an emergency meeting at
1711 San Jacinto Street, Central Services
Building, Room 200B, Austin. According to
the complete agenda, the committee dis-
cussed school bus body and chassis
specifications. The emergency status was
necessary because consideration of this
matter on an emergency basis was
necessary to assure that acquisition of
public school buses to transport school chil-
dren will not be delayed.

Contact: Troy Martin, 1711 San Jacinto
Street, Austin, Texas 78701, (512)
463-3415.

Filed: March 26, 1990, 2:37 p.m.
TRD-9003175

* * *
Texas Racing Commission

Monday, April 9, 1990, 1 p.m. The Horse
Racing Section of the Texas Racing
Commission will meet at the Stephen F.
Austin Building, Room 118, 1700 North
Congress Avenue, Austin. According to the
agenda summary, the section will hold an
administrative hearing on a request by
Heart of Texas Racing, Inc. doing business
as G. Rollie White Downs for revised race
dates. A vote will be taken.

Contact: Paula Cochran Carter, P.O. Box
12080, Austin, Texas 78711, (512)
476-7223.

Filed: March 26, 1990, 1:44 p.m.
TRD-9003171

¢ ¢ ¢

Railroad Commission of
Texas
Monday, April 2, 1990, 9 a.m. The

Railroad Commission of Texas will meet in
the 12th Floor Conference Room 12-126,

William B. Travis Building, 1701 North
Congress Avenue, Austin. Agendas follow.

The commission will consider and act on
the Administrative Services Division
director’s report on division administration,
budget, procedure, and persormel matters.

Contact: Roger Dillon, P.O. Drawer 12967,
Austin, Texas 78711, (512) 463-7257.

Filed: March 23, 1990, 10:41 a.m.
TRD-9003102

The commission will consider and act on
the Automatic Data Processing Division
director’s report on division administration,
budget, procedures, equipment acquisitions,
and personnel matters.

Contact: Bob Kmetz, P.O. Drawer 12967,
Austin, Texas 78711, (512) 463-7251.

Filed: March 23, 1990, 10:41 a.m.

TRD-9003103

The commission will consider and act on
the executive director’s report on
commission budget and fiscal matters,
administrative and procedural matters,
personnel and staffing, state and federal
legislation, and contracts and grants. Con-
sider reorganization of various commission
divisions; consolidation of positions; and
appointment, reassignment and/or
termination of various positions, including
division directors. Consideration of reorga-
nization of the well plugging program. The
commission will meet in executive session
to consider the appointment, employment,
evaluation, re-assignment, duties, discipline
and/or dismissal of personnel.

. Contact: Cril Payne, P.O. Drawer 12967,

Austin, Texas 78711, (512) 463-7274.
Filed: March 23, 1990, 10:38 a.m.
TRD-9003104

The commission will consider and act on
the Office of Information Services
Director’s report on division administration,
budget, procedures, and personnel matters.

Contact: Brian W. Schaible, P.O. Drawer

12967, Austin, Texas 78753, (512)

463-6710.

Filed: March 23, 1990, 10:39 a.m.
TRD-9003100

The commission will consider and act on
the investigation division director’s report
on division administration, investigations,
budget, and personnel matters.

Contact: Mary Anne Wiley, P.O. Drawer

12967, Awustin, Texas 78711, (512)
463-6828.

Filed: March 23, 1990, 10:41 a.m.
TRD-9003101

The commission will hear oral argument on
transportation docket numbers 037402A1N
and 037417A1N application of Trux, Inc.

Contact: Karen Komell, P.O. Drawer
12967, Austin, Texas 78711, (512)
463-7094.

Filed: March 23, 1990, 10:36 a.m.
TRD-9003106

The commission will consider category
determinations under the Natural Gas _
Policy Act of 1978, §§102(c)(1)(B)
102(c)(1XC), 103, 107, and 108.

Contact: Margie L. Osbom, P.O. Drawer

12967, Austin, Texas 78711, (512)

463-6755.

Filed: March 23, 1990, 10:39 a.m.
TRD-9003099

The commission will consider and act on
the personnel division director’s report on
division administration, budget, procedures,
and personnel matters. The commission will
meet in executive session to consider the
appointment, employment, evaluation, re-
assignment, duties, discipline, and/or dis-
missal of persormel.

‘Contact: Mark Bogan, P.O. Drawer 12967,

Austin, Texas 78711, (512) 463-6981.
Filed: March 23, 1990, 10:37 a.m.
TRD-9003105

The commission will consider various
matters within the regulatory jurisdiction of
the commission. In addition, the
commission will consider items previously
posted for open meeting and at such meet-
ing verbally postponed or continued to this
date. With regard to any item, the
commission may take various actions,
including but not limited to scheduling an
item in its entirety or for particular action a:
a future time or date. The commission may
consider the procedural status of any con-
tested case if 60 days or more have elapsed
from the date the hearing was closed or
from the date the transcript was received.
The commission will meet in executive ses-
sion to receive legal advice regarding pend-
ing and/or contemplated litigation.

Contact: Cue D. Boykin, P.O. Drawer
12967, Austin, Texas 78711, (512)
463-6921.

Filed: March 23, 1990, 10:47 a.mm.
TRD-9003098

¢ ¢ *

Texas Real Estate
Commission

Monday, April 2, 1990, 8:30 a.m. The
Texas Real Estate Appraiser Certification
Committee of the Texas Real Estate
Commission will meet at the Conference
Room TREC Headquarters, 1101 Camino
La Costa, Austin. According to the agenda
summary, the committee will discuss the
minutes of March 5, 1990 committee meet-
ing; update on Title XI, Real Estate
Appraisal Reform Amendments of 1989;
discussion of proposed guidelines for state
certification and licensing of real estate
appraisers by the appraisal subcommittee of
the federal financial institutions examina-
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tion council; report on hearing before house
committee on financial institutions;
discussion and possible action to respond to
proposed interpretations of appraiser quali-
fications criteria by the appraiser qualifica-
tions board; discussion and possible action
to respond to amendments to uniform
standards of professional appraisal practice
proposed by the appraisal standards board;
discussion and possible action to approve
recommendations as to  experience,
education or examination required for
appraiser  certification;  discussion  of
proposed application forms and draft rules
concerning certification of appraisers;
discussion of business valuation practices;
selection of date and place of subsequent
meetings. ‘

Contact: Mark A. Moseley, 1101 Camino
La Costa, Austin, Texas 78752, (512)
465-3960.

Filed: March 23, 1990, 10:31 a.m.
TRD-9003069

L 4 ¢ L 4

School Land Board

Tuesday, April 3, 1990, 10 a.m. The
School Land Board will meet at the General
Land Office, Stephen F. Austin Building,
Room 118, 1700 North Congress Avenue,
Austin. According to the agenda summary,
the board will discuss approval of the

minutes of the previous board meeting;

opening and consideration of bids received
“for the April 3, 1990 oil, gas and other
“minerals lease sale; pooling applications,
Green Fox East Field, Marion County;
Stemmel Field, Wharton County; Coastal
public lands—commercial lease amendment,
Packery Point, Nueces County; commercial
lease renewals, Neches River and Sabine
Pass Channel, Jefferson County; Old Brazos
River, Brazoria County; Galveston Bay,

Galveston County; commercial lease
applications, Laguna Madre, Cameron
County; Corpus Christi Bay, Nueces
County; structure permit requests, Laguna
Madre, Kleberg County; Bastrop Bay,
Brazoria  County; structure permit
terminations, Laguna Madre, Kleberg

County; Bastrop Bay, Brazoria County;
structure permit renewals, Titlum-Tatlum
Bayou, Brazoria County, Laguna Madre,
Kleberg and Willacy Counties; executive
session—pending and proposed litigation.

Contact: Linda K. Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016.

Flled: March 26, 1990, 3:43 p.m.
TRD-9003186

Tuesday, April 3, 1990, 10 a.m. The
School Land Board will meet at the General
Land Office, Stephen F. Austin Building,
-Room 118, 1700 North Congress Avenue,
Austin. According to the revised agenda
summary, the board will discuss Village
Area of the Kennedy Causeway Tenants’

Association maintenance and covenant en-
forcement agreement.

Contact: Linda K. Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016.

Filed: March 26, 1990, 4:48 p.m.
TRD-9003199

Senate of the State of Texas

Friday, April 6. 1990, 2 p.m. The Select
Committee on Legislative Redistricting of
the Senate of the State of Texas will meet
in Room 223, Bayfront Convention Center,
Corpus Christi. According to the complete
agenda, the committee will take written and
oral testimony on congressional, legislative,
and State Board of Education redistricting,
with special emphasis on redistricting in
Nueces County and surrounding area. The
hearing is one of a series of joint regional
hearings being conducted by the Senate Se-
lect Committee on legislative redistricting
and the House Redistricting Committee to
gather information from around the state to
assist the legislature in redistricting after
publication of the 1990 census.

Contact: Doris Boedeker, P.O. Box 12128,
Austin, Texas 78711, (512) 463-0395.

Flled: March 23, 1990, 4:11 p.m.
TRD-9003129

Board for Lease of State-
Owned Lands

Tuesday, April 3, 1990, 3 p.m. The Board
for Lease of Texas Parks and Wildlife
Lands of the Board for Lease of State-
Ovwned Lands will meet in the General
Land Office, Stephen F. Austin Building,
Room 833, 1700 North Congress Avenue,
Austin. According to the agenda summary,
the board will discuss approval of the
minutes of the previous board meeting;
consideration and approval of bids received
at the April 3, 1990 oil, gas and other
minerals lease sale; consideration of pipe-
line easement applications, Sea Rim State
Park, Jefferson County.

Contact: Linda K. Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016.

Filed: March 26, 1990, 3:44 p.m.
TRD-9003187

Wednesday, April 4, 1990, 2 p.m. The
Board for Lease of Texas Department of
Criminal Justice of the Board for Lease of
State-Owned Lands will meet in the
General Land Office, Stephen F. Austin
Building, Room 833, 1700 North Congress
Avenue, Austin. According to the agenda
summary, the board will discuss approval of
the minutes of the previous board meeting;
consideration and approval of bids received

at the April 3, 1990 oil, gas and other
minerals lease sale.

Contact: Linda K. Fisher, 1700 North Con-
gress Avenue, Room 836, Austin, Texas
78701, (512) 463-5016.

Filed: March 26, 1990, 3:42 p.m.
TRD-9003185

¢ L 4 ¢

University Interscholastic
League

Wednesday, March 28, 1990, 8:30 a.m.
The Officials Problems and Solutions Com-
mittee of the University Interscholastic
League met at the Doubletree Hotel, 6505
North IH 35, Austin. According to the
agenda summary, the committee will hear
problems arising at athletic competitions
and to propose solutions and penalties to
help control the problems at Junior and
High School competitions in Texas.

Contact: Dr. Bill Famey, P.O. Box 8028,
UT Station, Austin, Texas 78713-8028,
(512) 471-5883.

Filed: March 22, 1990, 10:16 am.
TRD-9003039

Texas Water Commission

Wednesday, April 4, 1990, 9 am. The
Texas Water Commission will meet at 1700
North Congress Avenue, Stephen F. Austin
Building, Room 118, Austin. According to
the agenda summary, the commission will
consider various matters within the
jurisdiction of the commission. In addition,
the commission will consider items
previously posted for open meeting and at
such meeting verbally postponed or contin-
ued to this date. With regard to any item,
the commission may take various actions,
including but not limited to scheduling an
item in the entirety or for particular action
at a future date or time.

Contact: Gloria Barrera, P.O. Box 13087,
Austin, Texas 78711, (512) 463-8040.

Filed: March 26, 1990, 3:54 p.m.
TRD-9003192

Wednesday, Aprill 11, 1990, 9 a.m. The
Texas Water Commission will meet at 1700
North Congress Avenue, Stephen F. Austin
Building, Room 118, Austin. According to
the agenda summary, the commission will
consider various matters within the
jurisdiction of the commission. In addition,
the commission will consider items
previously posted for open meeting and at
such meeting verbally postponed or contin-
ued to this date. With regard to any item,
the commission may take various actions,
including but not limited to scheduling an
item in the entirety or for particular action
at a future date or time.

¢ Open Meetings
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Contact: Gloria Barrera, P.O. Box 13087,
Austin, Texas 78711, (512) 463-8040.

Flled: March 26, 1990, 3:54 p.m.
TRD-9003191

Wednesday, April 11, 1990, 1 p.m. The
Texas Water Commission will meet in
Room 123, Stephen F. Austin Building,
1700 North Congress Avenue, Austin, .
According to the agenda summary, the
commission will consider the executive
director’s report and briefing on agency
administration and budget procedures.

Contact: Gloria Barrera, P.O. Box 13087,
Austn, Texas 78711, (512) 463-8040.

Filed: March 26, 1990, 3:55 p.m.
TRD-9003188

Wednesday, April 11, 1990, 3 p.m. The
Texas Water Commission will meet at 1700
North Congress Avenue, Stephen F. Austin
Building, Room 118, Austin. According 1o
the agenda summary, the commission will
consider various matters within the
jurisdiction of the commission. In addition,
the commission will consider items
previousiy posted for open meeting and at
such meeting verbally postponed or contin-
ued to this date. With regard to any item,
the commission may take various actions,
including but not limited 1o scheduling an
item in the entirety or for particular action
at a future date or time.

Contact: Gloria Barrera, P.O. Box 13087,
Austin, Texas 78711, (512) 463-8040.

Flled: March 26, 1990, 3:55 p.m.
TRD-9003189

Tuesday, May 15, 1990, 9 a.m. The Texas
Water Commission will meet at the
Environmental Pollution Control Office, Air
Pollution Classroom, 7411 Park Place,
Houston. According to the agenda summa-
ry, the commission will consider the
application for a hazardous waste storage
and processing facility permit number HW-
50195 for NSSI/Recovery Services, Inc.
The purpose of the hearing will be to
receive evidence on the conditions, if any,
under which the permit may be issued.
Facility is looatsd on 18 city lots in s mixed
commercial, residential and industrial area
at 5711 Etheridge, Houston, Harris- County.

Contact: Carl Forrester, P.O. Box 13087,
Austin, Texas 78711, (512) 463-8069.

Filed: March 26, 1990, 3:55 p.m.
TRD-9003190

¢ ¢ ¢
Regional Meetings
Meetings Filed March 22,
1990

The Austin-Travis County Mentai Health
Mental Retardation Center Operations
and Planning Committee met at 1430 Col-

15 TexReg 1854
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lier Sireet, Conference Room 1, Austin,
March 29, 1990, at 7:30 a.m. Informaton
may be obtained from Sharon Taylor, 1430
Collier Street, Austin, Texas 78704, (512)
447-4141.

The Gulf Bend Mental Health Mental
Retardation Center Board of Trustees met
at 1404 Village Drive, Victoria, March 28,
1990, at 2 p.m. Information may be
obtained from Bill Dillard, 1404 Village
Drive, Victoria, Texas 77901, (512)
575-0611.

The Leon County Central Appraisal
District Board of Directors met at the
District Office, on March 26, 1990, at 7
p.m. Information may be obtained from
Robert M. Winn, P.O. Box 536, Centerville,
Texas 75833, (214) 536-2252.

The Lubbock Reglonal Mental Health
Mental Retardatlon Center Board of
Trusiees met at 3801 Avenue J, Board
Room, Lubbock, March 26, 1990 at noon.
Information may be obtained from Gene
Menefee, 1210 Texas Avenue, Lubbock,
Texas 79401, (806) 766-0202.

The Middle Rio Grande Development
Council Board of Directors met at the
County Commissioners Courtroom, 101
Courthouse Square, Cotulla, March 27,
1990, at 1 p.m. Information may be
obtained from Michael Patterson, P.O. Box
1199, Carrizo Springs, Texas 78834, (512)
876-3533.

The Pecan Valley Mental Health Mental
Retardation Reglon Board of Trustees met
at 104 Charles Street, Granbury, March 28,
1990, at 8 am. Information may be
obtained from Dr. Theresa Mulloy, P.O.
Box 973, Stephenville, Texas 76401, (817)
965-7806.

TRD-9003038

¢ ¢ ¢

Meetings Filed March 23,
1990

The Austin Transportation Study Policy
Advisory Committee met at the Austin Cen-
tral Public Library Auditorium, 800 Guada-
lupe, Austin, March 27, 1990, at 5:30 p.m.
Information may be obtained from Joseph
P. Gieselman, 811 Barton Springs Road,
Suite 700, Austin, Texas 78704, (512)
472-7383.

The Capital Area Rural Transportation
System (CARTS) Board of Directors met
at 5111 East First Street, Conference Room,
Austin, March 29, 1990, at 9:30 a.m.
Information may be obtained from Edna
Burroughs, 2201 Post Road, Suite 103,
Austin, Texas 78704, (512) 385-7373.

The Dallas Area Rapid Transit Minority
Affairs Committee met at 601 Pacific
Avenue, Board Room, Dallas, March 27,
1990, at 2 p.m. Information may be
obtained from Nancy McKethan, 601 Pa-
cific Avenue, Dallas, Texas 75202, (214)
658-6237.

Texas Reg}ster .

The Dallas Area Rapid Transit Govern-
mental Relations Commitiee met at 601 Pa-
cific Avenue, Board Conference Room,
Dallas, March 27, 1990, at 3 pm.
Information may be obtained from Nancy
McKethan, 601 Pacific Avenue, Dalla.v'
Texas 75202, (214) 658-6237.

The Dallas Area Rapid Translt Arts Com-’
mittee met at 601 Pacific Avenue, 7A
Conference Room, Dallas, March 27, 1990,
at 10:30 a.m. Information may be obtained

from Nancy McKethan, 601 Pacific
Avenue, Dallas, Texas 75202, (214)
658-6237. :

The Dallas Area Rapld Transit Board of
Directors met at 601 Pacific Avenue, Board
Room, Dallas, March 27, 1990, at 6:30 p.m.
Information may be obtained from Nancy
McKethan, 601 Pacific Avenue, Dallas,
Texas 75202, (214) 658-6237.

The Gonzales County Appraisal District
Appraisal Review Board met at 928 St. Paul
Street, Gonzales, March 29, 1990, at 6 p.m.
Information ray be vbtamed from Glenda
Strackbein, P.O. Box 867, Gonzales, Texas
78629, (512) 672-2879.

The Lampasas County Appralsal Dlstrict
Board of Directors met at 109 East Fifth,
Lampasas, March 28, 1990, at 8:30 a.m.
Information may be obtsined from Dana
Ripley, P.O. Box 175, Lampasas, Texas
76550, (512) 556-8058.

The Lower Neches Valley Authority
Board of Directors Insurance and Finance
Committees met at the LNVA Office
Building, 7850 Eastex Freeway, Beaumont
March 29, 1990, at 10 a.m. Informatio
may be obtained from A. T. Hebert, Jr,,
P.O. Drawer 3464, Beaumont, Texas
77704, (409) 892-4011.

The Mlddle Rio Grande Development
Council Texas Review and Comment Sys-
tem held an emergency meeting at the
County Commissioners Courtroom, 101
Courthouse Square, Cotulla, March 27,
1990, at noon. The emergency status was
necessary because applications needed to be
reviewed before April 15, 1990 and several
of the TRACS committee members would
have been in another meeting on this date.
Information may be obtained from Dora T.

Flores, P.O. Box 1199, Cwrizo Springs,
Texas 78834, (512) 876-3533.

The Sabine Valley Regional Mental
Health Mental Retardatlon Center Board
of Trustees will meet at the Administration
Building, 107 Woodbine Place, Longview,
April 9, 1990, at 7 p.m. Information may be
obtained from Ron Cookston, P.O. Box
6800, Longview, Texas 75608, (214)
758-2471.

The Tarrant County Appraisal District
Board of Directors will meet at 2301 Gravel
Road, Fort Worth, March 30, 1990, at 9
am. Information may be obtained from Ol-
ive Miller, 2315 Gravel Road, Fort Worth,
Texas 76118, (817) 595-6005. )

TRD-9003054
L4 L4 L4



Meetings Filed March 26,
1990

The Dallas Area Rapid Transit Board of
““irectors held an emergency meeting at 601

sific Avenue, Board Room, Dallas,
.asrch 27, 1990, at 6:30 pm. The
emergency status was necessary because it
was of the upmost importance that the
DART Board of Directors take immediate
action in implementing the DART Service
Plan. Information may be obtained from
Nancy McKethan, 601 Pacific Avenue, Dal-
las, Texas 75202, (214) 658-6237.

The 24th Judicial District Community
Justice Council will meet at 108 East
Forrest Street, McFaddin Building, Victoria,
April 10, 1990, at 7 p.m. Information may
be obtained from J. W. Hutcherson, 108
Bast Forrest, Victoria, Texas 77901, (512)
575-0201.

The Nortex  Reglonal Planning
Commlission General Membership Com-
mittee met at the Wichita Falls Activities
Center Room 214, 10th and Indiana, Wich-
jta Falls, March 29, 1990, at noon.
Information may be obtained from Dennis
Wilde, 2101 Kemp Boulevard, Wichita
Falls, Texas 76307, (817) 322-5281.

The Panhandle Regilonal Planning
Commission Board of Directors met at
2736 West Tenth, PRPC Board Room, Am-
arillo, March 29, 1990, at 1:30 pm.
Information may be obtained from Rebecca
Rusk, P.O. Box 9257, Amarillo, Texas
79105-9257,, (806) 372-3381.

The Region 18 Education Service Center
Board of Directors will meet at 2811 La
Force Boulevard, Midland, April 5, 1990, at
7:30 p.m. Information may be obtained
from Vemon Stoles, P.O. Box 60580, Mid-
land, Texas 79711, (915) 563-2380.

The Tyler County Appraisal District
Appraisal Review Board will meet at 806

West Bluff, Woodville, April 3, 1990, at 4
p.m. Information may be obtained from
Linda Lewis, P.O. Drawer 9, Woodville,
Texas 75979, (409) 283-3736.

The Tyler County Appraisal District
Board of Directors will meet at 806 West
Bluff, Woodville, Thursday, April 5, 1990,
at 4 p.m. Information may be obtained from
Linda Lewis, P.O. Drawer 9, Woodville,
Texas 75979, (409) 283-3736.

TRD-9003151

L4 L4 L4

Meetings Filed March 27,
1990

The Brazos River Authority Lake
Management Committee will meet in the
Lake Supervisor's Office, Possum Kingdom
Lake. Information may be obtained from
Mike Bukala, P.O. Box 7555, Waco, Texas
76714-7555, (817) 776-1441.

TRD-9003200
L4 L4 L4
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In Addition

The Texas Register is required by statute to publish certain documents, including applipatipns to
purchase contro! of state banks, notices of rate ceilings, changes in interest rate and applications to
install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general
interest to the public is published as space allows.

Texas Department of Banking
Notice of Application

Texas Civil Statutes, Article 342-4014a, requires any
person who intends to buy control of a trust company to
file an application with the banking commissioner for the
commissioner’s approval to purchase control of a particu-
lar trust company. A hearing may be held if the
application is denied by the commissioner.

On March 2, 1990, the banking commissioner received an
application to acquire control of Eagle Management and

Trust Company, Houston, by Brierley Investments Limit-
ed, New Zealand.

On March 19, 1990, notice was given that the application
would not be denied.

Additional information may be obtained from William F.
Aldridge, 2601 North Lamar Boulevard, Austin, Texas
78705, (512) 479-1200.

Issued in Austin, Texas, on March 19, 1990.

TRD-9002997 William F. Aldridge
Director of Corporate Activities
Texas Department of Banking

Filed: March 21, 1990
For further information, please call: (512) 479-1200

L ¢ L
Notice of Hearing

The hearing officer of the Texas Department of Banking
will conduct a hearing for the alleged sale of checks
without a license in violation of the Sale of Checks Act by
Ward's Food Mart, Dallas. The hearing will be held on
April 2, 1990, at 9 am. at the Texas Department of
Banking, 2601 North Lamar Boulevard, Austin.

Additional information may be obtained from: Ann Gra-
ham, General Counsel, Texas Department of Banking,
2601 North Lamar Boulevard, Austin, Texas 78705, (512)
479-1200.

Issued in Austin, Texas, on March 21, 1990.

TRD-9002998 Ann Graham
General Counsel
Texas Department of Banking

Filed: March 21, 1980
For further information, please call: (512) 479-1200
L L L
Texas Education Agency
Request for Proposals
Description: This notice is filed pursuant to the Texas
Education Code, §14.044. The Texas Education Agency

requests proposals in response to RFP #701-90-042, for
creation of a center for educational technology (center) at

a public college or university or a consortium of colleges
and universities. The membership of the center shall
consist of the Texas Education Agency, educators,
universities, and private companies involved in the
development of educational technology-related products.
Initial funding for the center has been provided by the
legislature through the period ending August 31, 1991.
Continued operation of the center will be funded from
income generated by the center.

Any person wishing to obtain additional information about
the proposal may contact: Dr. Geoffrey H. Fleicher,
Assistant Commissioner for Technology, Texas Education
Agency, Room 3-112, William B. Travis Building, 1701
North Congress Avenue, Austin, Texas 78701. Dr.
Fletcher can be reached by phone at (512) 463-9087.

The deadline for submitting proposals to the Document
Control Center is 5 p.m. (Central Daylight Savings Time)
Friday, May 11, 1990.

A copy of the RFP #701-90-042 may be obtained by
calling the Document Control Center at (512) 463-9304 or
by writing the Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building,
1701 North Congress Avenue, Austin, Texas 78701.

Project Amount: Initial funding for the center in the
amount of $800, 000 has been provided by the legislature
for the period ending August 31, 1991. Continued
operation of the center will be funded by income generated
by the center.

Date of Project: The contract starting date will be June
20, 1990. The center, once established, will be expected to
operate indefinitely.

Eligible Proposers: Proposals will be accepted from a

public. college or university or a consortium of colleges
and universities.

Selectlon Criteria: The contract will be awarded on the
basis of the proposal that is judged by a panel of reviewers
and the commissioner of education to fulfill most effec-
tively the specifications outlined in the request for pro-
posal and to provide the most effective services commen-

surate with the cost. .

Issued in Austin, Texas on March 23, 1990.

TRD-8003132 W. N. Kirby
Commissioner of Education
Texas Education Agency

Filed: March 23, 1990
For further information, please call: (512) 463-9701
* ¢ *
Texas Department of Health
Licensing Actions for Radioactive
Materials

The Texas Department of Health has taken actions
regarding licenses for the possession and use of radioac-

¢ In Addition March 30, 1990 15 TexReg 1857



tive materials as listed in the table below. The subheading
labeled "Location” indicates the city in which the radioac-
tive material may be possessed and/or used. The location

NEW LICENSES ISSUED:

Location

Houston
Rockdale
Throughout Texas

Name

Laboratory for Genetic Services
Alcoa Power Plant
List & Clark Construction Company

AMENIMENTS TO EXISTING LICENSES ISSUED:

Location

Alvin

Austin
Burleson
Corpus Christi
Corpus Christi
Dallas

Denton

El Paso

Euless
Houston
Bouston
Houston
Longview
Lubbock
Midland
Odessa

Odessa
Pasadena
Pasadena
Richardson
Rockdale

San Antonio
Sherman
Sayder
Throughout Texas

Name

Phillipe Pipe Line Company

Allan Shivers Radiation Therapy Center
Ranger Scientific, Inc.

Everest Exploration, Inc.

Spohn Hospital

St. Paul Medical Center

Denton Regional Medical Center
Johnson & Jolnson Medical Inc.

I-ON Industries, Inc.

Exxon Company, U.S.A.

Gulf Materials Recycling Corporation
Rice University Chemistry Department
Texas Eastman Campany

Methodist Hospital

Midland Inspection and Engineering Incorporated
Shell Oil Company

K. G. Jerry Taylor Campany

Goodyear Tire & Rubber Company
Lyondell Polymers Corporation

EPI Technologies, Inc.

Richards Memorial Hospital

Northeast Medical Center Radiology
Johnson & Johnson Medical, Inc.
Cogdell Memorial Hospital

MM Well Services, Inc.

AMENIMENTS TO EXISTING LICENSES ISSUED CONTINUED:

Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas

Five Star Perforator®s, Inc.
Core Laboratories, Inc.
General Inspection Services
Reinhart and Associates, Inc.

License#

L04380
104386
L04385

Licensef

101761
102235
103626
102357
101065
L02764
104178

103900
102734
LO0104
L00301

L03724
101882
102488
104321
102153
103706
Lo3218
102926
L01870
102409
LO1559

102100
102975
102319
L03189

City

Houston
Rockdale

Overland, Kansas

City

Alvin
Austin
Burleson
Corpus Christi
Corpus Christi
Dallas
Denton

El Paso
Euless
Houston
Houston
Houston
Longview
Lubbock
Midland
Odessa
Odessa
Pasadena
Pasadena
Richardson
Rockdale
San Antonio

Snyder
Corpus Christi

Houston
Houston
Austin

hltmg "Throughout Texas" indicates that the radioactive
material may be used on a temporary basis at job sites
throughout the state.

Amend- Date of
ment # Action
0 03/01/¢

0 02/26/¢

0 03/07/¢
Apend— Date o!
ment # Action
7 02/26/

22 02/28/

9 /T

8 !

9 03/05/

27 02/28/

18 02/28/

2 03/07/

1 03/07/

4 02/26/

8 03/07/

14 02/28/

61 02/26/

59 03/06/

18 03/09/

7 02/27/

5 03/07/

1 02/26/

13 03/07/

4 03/09/

8 02/28/

5 02/28/

13 03/07/

13 02/23/

16 02/26/

10 02£26/

20 '/

16 « .3/

9 02/28/

15 TexReg 1858
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Tyler
Woodville

G & G X-Ray, Inc.

Basin Industrial X-Ray, Inc.
Ultrasonic Specialists, Inc.
Technical Welding Laboratory, Inc.
CBI NA-CON, Inc.

Radiographic Specialists, Inc.
Koch Engineering Company Inc.
ICI Tracerco

Mesquite Wireline Service, Inc.
ACQO Perforators Inc.

Women®s Diagnostic Center

S & T International, Inc.

RENEWALS OF EXISTING LICENSES ISSUED:

Location

Throughout Texas

Name

Sharp Radiation Services

TF  "TIONS OF LICENSES ISSUED:

v

Locdtion

Austin

El Paso
Houston
San Marcos

Name

Eugene P. Schoch, Jr., M.D.

El Paso Engineering and Testing, Inc.

Core Laboratories, Inc.
Southwest Texas State University

103326
102280
101774
102187
101902
102742
103913
10309
103911
L04121
103883
103652

Licensei

103731

License#

1006992
101567
100376
103301

Corpus Christi
Corpus Christi
Houston
Pasadena
Houston
Houston

La Porte
Houston
Andrews

Corpus Christi
Tyler
Woodville

City

Corpus Christi

City

Austin

El Paso
Bouston
San Marcos

19 02/28/9%

27 02/28/%0

4, 03/01/90

53  02/23/90

19 03/03/90

15 03/03/9

25 03/08/90

32 03/08/9%0

2 03/05/90

2 03/05/90

5 03/09/90

13 02/23/9%0
Amend- Date of
ment # Action

6 02/27/9%
Amend-  Date of
ment # Action

10 02/28/90

27  02/27/90

27 03/07/9%0

7 02/20/90

¢ In Addition
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In issuing new licenses and amending and renewing exist-
ing licenses, the Texas Department of Heelth, Bureau of
Radiation Control, has determined that the applicants are
qualified by reason of training and experience to use the
material in question for the purposes requested in
accordance with Texas Regulations for Control of Radia-
tion in such a manner as to minimize danger to public
health and safety or property and the environment; the
applicants proposed equipment, facilities, and procedures
are adequate to minimize danger to public health and
safety or property and the environment; the issuance of the
license(s) will not be inimical to the health and safety of
the public or the environment; and the applicants satisfy
any applicable special requirements in the Texas
Regulations for Control of Radiation.

This notice affords the opportunity for a hearing on written
request of a licensee, applicant, or “person affected” within
30 days of the date of publication of this notice. A "person
affected” is defined as a person who is resident of a
county, or a county adjacent to the county, in which the
radioactive materials are or will be located, including any
person who is doing business or who has a legal interest in

land in the county or adjacent county, and any local
government in the county; and who can demonstrate that
he has suffered or will suffer actual injury or economic
damage due to emissions of radiation. A licensee,
applicant, or "person affected” may request a hearing by
writing David K. Lacker, Chief, Bureau of Radiation
Control (Director, Radiation Control Program), 1100 West
49th Street, Austin, Texas 78756-3189.

Any request for a hearing must contain the name and
address of the person who considers himself affected by
Agency action, identify the subject license, specify the
reasons why the person considers himself affected, and
state the relief sought. If the person is represented by an
agent, the name and address of the agent must be stated.

Copies of these documents and supporting materials are
available for inspection and copying at the office of the
Bureau of Radiation Control, Texas Department of Health,
1212 East Anderson Lane, Austin, from 8 am. 1o 5 pm.
Monday-Friday (except holidays).

Issued in Austin, Texas, on March 20, 1990

TRD-9003043 Robert A. Macl.ean, M.D.
Deputy Commissioner for Professional
Services

15 TexReg 1860 March 30, 1990
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Texas Department of Health
Filed: March 22, 1990
For further information, please call: (612) 835-7000.

¢ ¢ ¢
Texas Medical Disclosure Panel
Correction of Error

The Texas Medical Disclosure Panel submitted lists of
medical treatments and surgical procedures which
contained errors as submitted for publication in the
February 2, 1990, issue of the Texas Register (15 TexReg
610).

On page 15 TexReg 622, the section number "604.4.
Radiation Therapy Disclosure and Consent Form.” should
read "601.4. Radiation Therapy Disclosure and Consent
Form."

On page 15 TexReg 623, the form’s page number was
omitted. The heading should read "Disclosure and Consent
for Radiation Therapy-2."

Additional corrections to the lists were published in the
March 6, 1990, issue of the Texas Register (15 TexReg
1253).

¢ ¢ ¢
Public Utility Commission of Texas
Filing Requirements for Fuel Proceedings

Filing Requirements for Fuel Proceedings. The Public
Utility Commission of Texas is considering the adoption
of formal filing guidelines/requirements for fuel factor
cases and fuel reconciliation cases. Parties wishing to
review the filing guidelines may do so and submit written
comments to the Public Utility Commission within 30
days of the date of publication of this notice.

Purpose of Filing Guidelines. The commission intends for
these guidelines to improve the information exchange
among the commission, its staff, the utilities, and the
public. The guidelines will help reduce discovery by list-
ing the information which the commission believes to be
important for its Staff’s analysis, specifying a format for
the organization of the information, and indicating the
level of detail appropriate for information filed with an
application.

These guidelines are a part of a commission project to
modify the rule which govemns fuel cost recovery by
utilities. A modified version of §23.23 of the
commission’s substantive rules is also being published for

public comment. These filing requirements are referenced
as part of §23.23(c).

A copy of the filing guidelines is available in the
commission’s ceatral records. Ask for the filing
requirements for fuel proceedings which are in the file for
Project Number 8121. Please send 11 copies of your
comments to: Secretary of the Commission, Public Utility
Commission of Texas, 7800 Shoal Creek Boulevard, Suite
400N, Austin, Texas 78757.

Issued in Austin, Texas, on March 21, 1990.

TRD-8003116 Mary Ross McDonald
Secretary of the Commission
Public Utility Commission of Texas

Filed: March 23, 1990
For further information, please call: (512) 458-0100

* * *

State Purchasing and General Services
Commission

Notice of Rejection of Proposals and
Revised Request for Proposals

Pursuant to 1 TAC §125.17(b)(10), and Section 2.6 of
RFP 1-0190AF, the Travel and Transportation Division of
the State Purchasing and General Services Commission
(commission) has rejected all proposals submitted in
response to RFP 1-019AF. A revised request for proposals
(RFP 2-0490AF) will be issued on April 3, 1990.

Notice is hereby given to all interested parties pursuant to
Texas Civil Statutes, Article 601b, Article 14, and 1 TAC
§125.17, the State Purchasing and General Services
Commission is soliciting proposals for the provision of
contract commercial airline fares for use by state
employees traveling on official state business. The request
for proposals containing all requirements necessary for an
appropriate response may be obtained on or after April 3,
1990, from: State Purchasing and General Services
Commission, Travel and Transportation Division, Central
Services Building, Room 101, 1711 San Jacinto
Boulevard, Austin, Texas 78711, Attention: Cassie G.
Carlson, Director, (512) 463-3557.

The closing date and time for receipt of proposals is 5
pm., April 10, 1990. The commission will hold a pre-
proposal conference on April 3, 1990, from 3 p.m. -5 pm.,
in Room 1-100 of the William B. Travis State Office
Building, 1701 North Congress Avenue, Austin, for the
purpose of addressing questions posed by interested ven-
dors.

Proposals submitted will be evaluated and awards will be
made pursuant to the provisions of 1 TAC §125.17(b).

Issued in Austin, Texas, on March 26, 1990.

TRD-9003156 John R. Neel
General Counsel
State Purchasing and General Services
Commission

Filed: March 26, 1990
For further information, please call: (512) 463-3446

¢ ¢ ¢
Texas Water Commission
Enforcement Order

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty is assessed, the commission shall file notice of its
decision in the Texas Register not later than the 10th day
after the date on which the decision is adopted, the
following information is submitted.

An enforcement order was issued to Odessa Drum
Company, SWR Number 31481, on March 14, 1990,
assessing $201,600 in administrative penalties.

Information concerning any aspect of this order may be
obtained by contacting William W. Thompson, III, Staff
Attorney, Texas Water Commission, P.O. Box 13087,
Houston, Texas 78711-3087, (512) 463-8069.

Issued in Austin, Texas, on March 23, 1990.

TRD-9003131 Gloria A. Vasquez

Notices Coordinator
Texas Water Commission

Filed: March 23, 1990
For further information, please call: (512) 463-7906.

¢ In Addition
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Meeting Notice

A meeting of the Scientific/Technical Advisory Committee
of the Galveston Bay National Estuary Program is sched-
uled for: Thursday, April 5, 1990, 10 a.m., Forest Room-
Bayou Building, University of Houston-Clear Lake, 2700
Bay Area Boulevard, Houston.

STAC will discuss and develop a work scope for the
mapping of oyster reefs in Galveston Bay. STAC will also
hold discussions concerning development of FY91 techni-

cal studies during the Characterization Phase of the
Management Conference.

Issued in Houston, Texas, on March 22, 1990.

TRD-9003010 Frank S. Shipley, Ph.D.
Program Manager
Galveston Bay National Estuary Program

Filed: March 21, 1990
For further information, please call: (713) 283-3950

¢ ¢ ¢
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A Guide to Texas State Agencies

State Commission on Judicial Conduct

The State Commission on Judicial
Conduct was created by amendment
to the Texas Constitution in 1965.
At that time, Texas was only the
second state to perceive the need for
a judicial disciplinary authority.

The commission is responsible for
taking action against "any judge
who has willfully or persistently vi-
olated rules promulgated by the
Supreme Court of Texas; is incom-
petent in the performance of the
duties of office; has willfully vio-
lated the Code of Judicial Conduct;
or has acted in a willful or persistent
manner that is inconsistent with the
proper performance of duties or
casts public discredit upon the judi-
ciary or the administration of jus-
tice." Its goals are to preserve and
encourage the integrity of all judges
in the state and ensure public confi-
dence in the judiciary.

Initially, the agency reviews each
complaint alleging judicial mis-
conduct. After concluding its in-
vestigation, the commission may
dismiss the charge; order a public or
private admonition, warning or rep-
rimand; or require the judge to ob-
tain additional training or education.
It also may require a judge to un-
dergo physical or psychiatric exami-
nation.” A judge charged with a
felony offense or a misdemeanor

involving misconduct in office may
be suspended with or without pay.
Ultimately, the agency may seek re-
moval or censure of a judge through
formal proceedings.

The commission currently exer-
cises jurisdiction over more than
3,000 judges and judicial officers
throughout the state. This includes
appellate judges, district judges,
county judges, justices of the peace,
municipal court judges, masters,
magistrates, and retired and former
judges who are available for as-
signment as visiting judges.

In recent years, the commission
has experienced a significant in-
crease in the number of complaints
filed regarding judicial misconduct.
In fiscal year 1983, for example, the
office received 275 complaints. By
fiscal year 1988, that number had
doubled to almost 550. The com-
mission has also received an in-
creasing number of public requests
for information and advice con-
cerning the judiciary and the judi-
cial system.

The commission is made up of
two attorneys, four citizen members
and five judicial officers. Eight of
the commissioners must reside in
different judicial administrative dis-
tricts. The agency is located in
Austin and may be contacted at
(512) 463-5533.

¢ Profiles March 30, 1990
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The only COMPLETE, OFFICIAL and UP-TO-DATE
source of administrative rules for Texas!

SAVE 40%

ON WEST'S" TEXAS ADMINISTRATIVE CODE

TITLES INCLUDED IN THIS
COMPLETE AND OFFICIAL SET:

West Publishing Company, official
publisher of the Texas Administrative
Code for 1990, is proud to announce that the
complete TAC is now ready—and is being
offered to you right now at a full set savings
of 40%! Or, choose only those volumes
essential to your daily practice.

COMPLETE, FOR RESEARCH
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rules and regulations of Texas state
agencies. Each title is divided into parts, and
each part corresponds to a state agency. The
chapters and sections within each part thus
contain all permanent rules and regulations
for that particular agency in one convenient
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West's TAC includes rules and regulations
soon after their adoption into Texas law.
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each volume.
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with the adoption of new rules and changes
in existing rules. The supplementation
consists of softbound, cumulative,
companion volumes to the 16-volume TAC
set. This eliminates the time-consuming
need for complicated collation and
subsitution of pages that was required by the
looseleaf format of the previous publisher.

OFFICIAL, FOR YOUR
ASSURANCE OF CONFIDENCE!

Only with West's Texas Administrative
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code provisions appear as finally reviewed
and corrected by the Secretary of State's
Office.
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