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)1 Mraxas Register

The Texas Register(ISN 0362-4781) is published twice each week 100 times a year
except March 7, 1949, June 2, 1989, July 7, 1989, November 28, 1989, and
December 29, 198¢. issues will be published by the Office of the Secretary of State.

Material in the Texas Register is the propanty of the State of Texas. However, it may
be copied, reproduced, or republished by any person for any purpose whatsoever
without permission of the Texas Register director, provided no such republication
shall bear the legend Texas Register or "Official” .sithout the written permission of the
director. The Texas Register is published under Texas Civil Statutes, Article 6252-
13a. Second class postage is paid at Austin, Texas.

POSTMASTER: Please send Form 3579 changes to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824.

information Avallable: The eight sections of the Texas Register represent various
facets of state government. Documents contained within them include:

Govermor—appointments, executive orders, and proclamations

Attomey General-summaries of requests for opinions, opinions, and open re-
cords decisions

Emergency Sections—sactions adopted by state agencies on an emergency basis
Proposed Sections—sections proposed for adoption

Withdrawn Sections—sections withdrawn by state agencies from consideration for
adoption, or automatically withdrawn by the Texas Register six months after proposal
publication date

Adopted Sections—sections adopted following a 30-day public comment period
Open Meetings--notices of open meetings

In Additicn—miscellaneous information required to be published by statute or
provided as a public service

Specific explanation on the contents of each section can be found on the beginning
page of the section. The division also publishes accumulative quarterly and annual
indexes to aid in researching material published.

How To Clte: Material pubiished in the Texas Register is referenced by citing the
volume in which a document appears, the words "TexReg," and the beginning page
number on which that document was published. For example, a document published
on page 2402 of Volume 3 (1981) is cited as follows: 6 TexReg 2402,

In order that readers may cite material more easily page numbers are now written as
citations. Example: on page 2 in the lower left-hand corner of the page, would be
written: "14 TexReg 2 issue date,” while on the opposite page, page 3, in the lower
right-hand comer, would be written “issue date 14 TexReg 3."

How To Research: The public is invited to research rules and information; of interest
between 8 a.m. and 5 p.m. weekdays at the Texas Register office, Room 245, James
Earl Rudder Building, Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code, sections number, or TRD number.

Texas Administrative Code
The Texas Administrative Code (TAC) is the approved, collected volumes of Texas
administrative rules.

How To Cite: Under the TAC scheme, each agency section is designated by a TAC
number. For example in the citation 1 TAC §27.15:

1 indicates the title under which the agency appears in the Texas Administrative
Code;

TAC stands for the Texas Administrative Code;

§27.15 is the section number of rule (27 indicates that the section is under
Chapter 27 of Title 1; 15 represents the individual section within the chapter). ~
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Texas Register
Publications

a section of the
Office of the Secretary of State

P.O. Box 13824
Austin, Texas 78711-3824

512-463-5561

Jack M. Rains
Secretary of State
Director
Dan Procter
Assistant Director
Dee Wright

Documents Section Supervisor
Patty Parris

Documents Editors
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Open Meetings Clerk
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Production Section Supervisor
W. Craig Howell
Production Editor
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Typographers
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Circulation/Marketing
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TAC Editor
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sues and two index issues), $70. Sin-
gle copies of most issues are available
at $4 per copy.
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TAC Titles Affected

TAC Titles Affected-March

The following is a list of the administrative rules that have
been published this month.

TITLE 4. AGRICULTURE
Part |. Texas Departm=nt ui Agriculture

4 TAC §11.2—1073

TITLE 7. BANKING AND
SECURITIES

Part VI. Credit Union Department

7 TAC §91.802—1073
TITLE 13. CULTURAL RESOURCES

Part ViI. State Preservation Board

13 TAC §111.20—1277
TITLE 16. ECONOMIC REGULATION

Part |. Raliroad Commission of Texas

16 TAC §5.91, §5.93—1159

16 TAC §11.221—

Part ll. Public Utliity Commission of Texas

16 TAC §23.15—1679
TITLE 19. EDUCATION

Part |. Texas Higher Education Coordinating
Board

19 TAC §21.254—
TITLE 22. EXAMINING BOARDS

Part lil. Texas Board of Chiropractic Examiners

22 TAC §77.5—1151
22 TAC §78.1—1151
Part IV. Texas Cosmetology Commission
22 TAC §81.1—1159
22 TAC §81.2—1159
22 TAC §81.3—1160
22 TAC §81.4—1160
22 TAC §81.5—1160

22 TAC §81.6—1160
22 TAC §81.7—1161
22 TAC §81.8—1161
22 TAC §83.15—1161
22 TAC §85.1—1162
22 TAC §85.2—1162
22 TAC §85.3—1162
22 TAC §85.11—1162
22 TAC §85.12—1163
22 TAC §85.13—1163
22 TAC §85.21—1163
22 TAC §85.22—1163
22 TAC §85.23—1164
22 TAC §85.31—1164
22 TAC §85.32—1164
22 TAC §85.33—1164
22 TAC §85.41—1165
22 TAC §87.1—1165
22 TAC §87.2—1165
22 TAC §87.3—1165
22 TAC §87.4—1166
22 TAC §87.5—1156
22 TAC §87.6—1166
22 TAC §87.7—1166
22 TAC §87.8—1167
22 TAC §87.9—1167
22 TAC §87.10—1167
22 TAC §87.21—1168
22 TAC §87.22—1168
22 TAC §87.31—-1168
22 TAC §87.32—1168
22 TAC §87.33—1169

22 TAC §87.34—1169

¢ TAC Titles Affected March 10, 1989 14 TexReg 1141



Part V. Texas State Board of Dental Examiners

22 TAC §109.173—1079

Part XXIl. Texas State Board of Public Accoun-
tancy

22 TAC §501.3—1277

22 TAC §501.32—1277

22 TAC §501.48—1277

22 TAC §505.1—1278

22 TAC §511.26—1079

22 TAC §511.27—1080

22 TAC §621.22, §621.23—1278
22 TAC §621.23—1278

22 TAC §621.24—1278

22 TAC §621.26—1278

22 TAC §621.29, §621.31—1278
Part XXIil. Texas Real Estate Commission

22 TAC §535.92—1080
TITLE 25. HEALTH SERVICES

Part Vill. Interagency Councll on Early Childhood
Intervention

25 TAC §621.34—1279
TITLE 28. INSURANCE

Part I. State Board of Insurance
28 TAC §3.408—1151, 1169

28 TAC §7.10—1279

28 TAC §7.57—1151

28 TAC §7.73—1153, 1170

TITLE 31. NATURAL RESOURCES
AND CONSERVATION

Part I. General Land Office

31 TAC §§10.1-10.9—128C

31 TAC §§13.30-13.36—1291

Part ll. Texas Parks and Wiidlife Department
31 TAC §53.22, §53.23—1074

Part IV. School Land Board

31 TAC §151.3—1081

31 TAC §155.4—1081

31 TAC §155.10—1074

31 TAC §§155.31-155.35—1291

31 TAC §§157.1-157.14—1082

31 TAC §§159.1-159.8, 159.21-159.29, 159.41-159.45,
15951-159.108, 159.121-159.123, 159.131-159.135—1083
Part IX. Texas Water Commission

31 TAC §305.521—1171

31 TAC §§334.1-334.5—1176

31 TAC §§334.1-334.13—1176

31 TAC §§334.41-334,55—1188

31 TAC §§334.71-334.85—1212

31 TAC §§334.91-334.109—1215
TITLE 34. PUBLIC FINANCE

Part I. Comptroller of Public Accounts
34 TAC §3.415—1153
34 TAC §3.549—1291
34 TAC §3.558—1292

34 TAC §3.564—1292

TITLE 37. PUBLIC SAFETY AND
CORRECTIONS

Part I. Texas Department of Public Safety
37 TAC §17.2--1083
Part lll. Texas Youth Commission

37 TAC §119.01-—1075

" TITLE 40. SOCIAL SERVICES AND

ASSISTANCE
Part I. Texas Department of Human Services

40 TAC §§10.4301-10.4306, 10.4308, 10.4311-10.4316—
1083

40 TAC §§10.6001-10.6005—1083

40 TAC §15.100—1075

40 TAC §15.100, §15.105—1084

40 TAC §§15.200, 15.201, 15.205, 15.210, 15.215—1088
40 TAC §§15300, 15301, 15.305, 15310, 15320,
15.325—1089

40 TAC §15.315--1077

40 TAC §§15.400, 15405, 15.410, 15415, 15.420,

' 15425, 15.430, 15.435, 15.440-15.443—1090

14 TexReg 1142  March 10, 1989
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40 TAC §§15.450, 15455, 15.460, 15.465, 154686,
15.470, 15.475—1095

40 TAC §§15.500, 15.501, 15.505, 15.510, 15.515—1098

40 TAC §15.502—1076

40 TAC §§15.600, 15.605. 15.610, 15.615, 15.620—1100
40 TAC §§15.700, 15.701, 15.705, 15.710, 15.715,
15.720, 15.725—1102

40 TAC §§15.901-15.903—1103

40 TAC §15.2001—1103

40 TAC §15.2101—1103

40 TAC §§15.2201-15.2203—1103

40 TAC §15.2301—1103

40 TAC §15.3001—1103

40 TAC §§15.3101-15.3107, 15.3109-15.3112—1103
40 TAC §§15.3201-15.3206, 15.3209-15.3211, 15.3214-
15.3217, 15.3219-15.3226—1104

40 TAC §§15.3301-15.3323—1104

40 TAC §§15.3401-15.3404, 15.3408-15.3418—1104

40 TAC §15.5002—1104

40 TAC §§15.5101115.5106—1104
40 TAC §§15.5201-15.5216—1104
40 TAC §§15.5301-15.5305—1104

40 TAC §§15.5401, 15.5403-15.5417—1104

40 TAC §§15.5501-15.5513—1105 -
40 TAC §§15.5802-15.5806—1105

40 TAC §§15.8901-15.8904—1105

40 TAC §16.3012, $16.3014—1292

40 TAC §16.3505—1292, 1293

40 TAC §48.3904—1269

40 TAC §50.2902—1269

40 TAC §53.501, §53.502—1293

40 TAC §54.201—1105 -,
40 TAC §72.701—1293

Part V. Veterans Land Board

40 TAC §175.17—1294

40 TAC §175.18—1157, 1269

Part VI. Texas Commission on Human Rights

40 TAC §327.9—1294
TITLE 43. TRANSPORTATION

Part I. State Department of Highways and Public
Transportation

43 TAC §25.1—1294
43 TAC §25.91—1294
43 TAC §25.301-25.309—
¢ ¢ 4

¢ TAC Titles Affected
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The Governor

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders issued by
the Governor of Texas. Appointments and proclamations are also published. Appointments are published in
chronological order. Additional information on documents submitted for publication by the Governor's Office can be
obtained by calling (512) 463-1814.

Executive Order
WPC 89 4

Whereas, the Texas Department of Corrections has notified the Texas Attorney General in writing that the inmate population of the Texas
Department of Corrections has reached 95% of capacity, as defined by statute and as imposed by the agreed order in Ruiz v. McCotter; and

Whereas, the Attorney General has certified, in writing, that the inmate population has reached 95% of the capacity, as defined above, of the
Texas Department of Corrections; and

Whereas, after such certification the Governor certified that an emergency overcrowding situation existed and has subsequently on four
separate occasions ordered the Director of the Texas Department of Corrections to credit to all eligible inmates awards of administrative good
conduct time; and

Whereas, the Attorney General has determined and certified to the Governor that the prison overcrovsding crisis has not been resolved and is
continuing; and

Whereas, by Senate Bill 215, 70th Legislature, Regular Session, amending the Texas Prison Management Act, Article 61840, Texas Revised
Civil Statutes, the Legislature has required that under these circumstances the Govenor shall take certain actions to resolve the certified
overcrowding condition.

Now, therefore, I, William P. Clements, Jr., Governor of Texas, under the authority vested in me, do hereby order the Director of the Texas
Department of Corrections to credit to all eligible inmates, as defined by Senate Bill 215, 30 total days of administrative good conduct time.

This Exccutive Order shall be effective immediately and shall apply to all inmates in the Texas Department of Corrections population as of the
midnight population count on Wednesday, March 1, 1989, and shall be binding as authorized by law. This Executive Order may be modified
or amended from time to time, as required to carry out the intent of the Legislature, until the emergency overcrowding condition no longer
exists.

This exccutive order shall be effective immediately and shall remain in full force and effect until modified, amended, or rescinded by me.

Issued in Austin, Texas on January 9, 1988.

TRD-8902024 William P. Clements, Jr.
Governor of Texas

¢ The Governor  March 10, 1989 14 TexRegll45
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Appointments Made March 1,
1989

To be a member of the Texas Committee
on Purchases of Products and Services of
Blind and Severely Disabled Persons, for
a term to expire January 31, 1991: Mr.
Marion Truitt, 2826 Stonecrest, Abilene,
Texas 79606. Mr. Truitt is being reappoint-
ed.

To be a member of the Dairy Advisory
Board, for a term to expire December 31,
1990: Mr. Foster Brewer, Route 2, Box
356, Troup, Texas 75789. Mr. Brewer is
being reappointed.

To be a member of the Advisory Council
on Community Affairs, for a term to ex-
pire January 31, 1991: Mr. Larry Steven
May, P.O. Box 355, Sweetwater, Texas
79556. Mr. May is being reappointed.

To be a member of the Texas Agricultural
Finance Authority, Board of Directors,
for a term to expire January 1, 1991: Mr.
John W. Jones, 1106 West 12th, Brady,
Texas 76825. Mr. Jones is being reappoint-
ed.

To be a member of the Texas Board of
Health, for a term to expire February 1,
1995: Robert E. Bonham, M.D., 5628 Bent
Tree, Dallas, Texas 75248. Dr. Bonham
will be replacing Dr. Arthur L. Raines of
Cleburne, whose term expired.

To be a member of the Texas Board of
Health for a term to expire February 1,
1995: Joan Wood Biggerstaff, 2502
Rockbrook, Plano, Texas 75074. Mrs.
Biggerstaff will be replacing R. Jack Ayres,
Jr. of Dallas whose term expired.

To be a member of the Texas Board of
Health for a term to expire February 1,
1995: Bennett Lloyd Gill Harber, D.D.S.,
1041 East Blanco Road, Boeme, Texas
78006. Dr. Harber will be replacing Dr.
Barry D. Cunningham of Austin whose
term expired.

To be a member of the Governing Board
of the Texas School for the Blind, for a
term to expire January 31, 1995: Crispin E.
Sanchez, 101 West Del Mar Boulevard,
Apartment 7A, Laredo, Texas 78041. Mr.
Sanchez is being reappointed.

To be a member of the Texas Housing
Agency Board of Directors for a term to
expire January 31, 1995: Gary Allen Ham-
mond, 5321 Seascape, Plano, Texas 75075.
Mr. Hammond will be replacing Fred E.
Rizk of Houston whose term expired.

To be a member of the Credit Union Com-
mission for a term to expire February 15,
1995: Gerald W. Gurney, 2632 Dalgreen,
Plano, Texas 75075. Mr. Gumey will be
replacing Jerry A. Deering of Fort Worth
whose term expired.

To be a member of the Battleship Texas
Advlsory Board, for a term to expire Feb-
ruary 1, 1995: Richard Burton (Burt)
Ballanfant, 3123 Ambherst, Houston, Texas
77005. Mr. Ballanfant will be replacing
Denny G. Hair of Houston, whose term
expired.

To be a member of the Texas Committee
for the Humanities for a term to expire
December 31, 1990: Ann  Jennings
Willeford, 1404 Gaston Avenue, Austin,
Texas 78703. Mrs. Willeford wil! be replac-
ing Carol McKay of Fort worth whose term
expired.

Issued in Austin, Texas on January 9, 1988.

TRD-8901992 Wilham P. Clements, Jr.
Governor of Texas

~
¢ L4 ¢
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. Attorney General

Description of Attorney General submissions.

Covernment Code, Title 4, §402.042 and numerous statutes, the attorney

opinions for state and local officials. These
confronted with unique or unusually difficult legal questions.
the Texas Open Records Act, whethe
from public disclosure. Requests for op
the Texas Register. The Attorney General responds to many requests
has the same force and effect as a
General unless and until it is modified or overru

letter opinions. A letter opinion
the opinion of the Attorney

r information request
inions, opinions, and open reco

advisory opinions are requested

formal Attorney General Opinion, or a decision of a cour of record.

The attorney gen

Under provisions set out in the Texas Constitution, the Texas
general is authorized to write advisory
by agencies or officiais when they are
eral also determines, under authority of
ed for release from governmental agencies maybe held
rd decisions are summarized for publication in
tor opinions and open records decisions with
formal Attorney General Opinion, and represents

led by a subsequent letter opinion, &

Open Records Decisions

ORD-520 (RQ-1514). Request from W.
Roger Wilson, Matthews & Branscomb,
San Antonio, concerning whether the Tax
Code, §151.027, in conjunction with the
Texas Open Records Act, Texas Civil Stat-
utes, Article 6252-17a, protects from public
disclosure the sales tax status of a munici-
pal utlity's commercial and industrial rate
payers.

Summary of Decision. The tax status of a
municioal utility customer is not exempt
from public disclosure under the Texas
Open PRecords Act, Texas Civil Statutes,
Article 6252-17a, §3(a)(@) or §3(a)(1), or
under the Act, in conjunction with the Tax
Code, §:51.027(a) or (b).  TRD-8901994

¢ . ¢

Requests for Opinions

-
(RQ-1661). Request from Robert T. Jar-
vis, County Attorney of Grayson County,
Grayson County Justice Center, Sherman,
concerning costs for medical examinations
of rape victims under Texas Civil Statutes,
Article 4447m.

(RQ-1662). Request from Dan Morzles,
Chairman, Ways and Means, Criminal Ju-
risprudence, Texas House of Repre-
sentatives, Austin, concerning whether the
State may restrict its waiver of immunity.

(RQ-1663). Request from William M.
Hale, Executive Director, Texas Commis-
sion on Human Rights, Austin, concerning
whether the Texas Commission on Human
Rights Act, Texas Civil Statutes, Article 8,
§8.02(a) of Article 5221k, protects certain

»

.
CowT

%

investigative files from public disclosure
and related questions.

(RQ-1664). Request from Pamela K.
McKay, county Attorney, County of
Kendall, Boerne, concerning whether the
Government Code, §232.001, requires that a
tract owner whose only purpose is to subdi-
vide must prepare a plat.

(RQ-1665). Request from Yvonne
Kohutek, Board Chairman, Texas State
Board of Examiners of Professional Coun-
selors, Austin, concerning whether a li-
censee of the Board of Examiners of Pro-
fessional Counselors must comply with
Texas Civil Statutes, Article 4512g, when
he is working in a position which is exempt
under the Act, §3.  TRD-8901993

A

¢ ¢ ¢

ae L

o Attorney General
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Emergency Sections

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it determines
that such action is necessary for the public health, safety, or welfare of this state. The section may become eifective
immediately upon filing with the Texas Register, or on a stated date ‘ess than 20 days after filing, for no more than
120 days. The emergency action iz renewable once for no more thann 60 days.

Symbology in amended emergency seciions. New language acded to an cxisting seciion is indicated by the use
of boid texi. [Brackets] indicate deletion of existing riexicsial within a section.

TITLE 22. EXAMINING
BOARDS

Part Iil. Texas Roard of
Chiropractic Examiners

Chapter 77. Advertising and
Public Communications

e 22 TAC §77.5

The Texas Board of Chiropractic Examiners
adopts on am emergency basis new §77.5,
concerning licensee’s charges. The reuson
for emergency action on this sectien is that
the board feels, there is imminent peril to the
public health and welfare Lecause individuals
are not being told what they are charged for
services 1endered by chiropracicrs; and
therefore the individual feels that a fraudulent
act has occurred and has filed a complaint
with the board. Approximately 60-75% of the
complaints filed with this agency are related
to charges.

The new section is adepted on an emeigency
basis under Texas Civil Statutes, Article
4512b, and Senate Bill 109, Acts of the 67th
Legislature, 1981, §5, which provides the
Texas Board of Chiropractic Examiners with
the authority to promulgate procedural rules
as deemed necassary.

§77.5. Miscellaneous. Except as provided
herein, a licensee shall, prior to or on the
date of providing goods or services to a
paticnt, disclose to the patient in writing the
full amount of the licensee’s charges. This
requirement shall not apply to goods or
scrvices for which payment is or will be
paid for by worker’s compensation insur-
ance, a health maintenance organization, or
preferred provider organization. Compli-
ance with this rule may be in any written
form reasonably calculated to notify the
patient of the actual charges for the goods
or scrvices provided.

Issued in Austin, Texas, on March 1, 1989.

TRD-8901996 Jennie Smetana

Executive Director
Texas Board of
Chiropractic Examiners

Effective date: March 2, 1389
Expiration date: June 30, 1989

For further information, please call: (512)
343-1895

* S ¢

Chapier 78. Chiropractic
Radiologic Technologist

@ 22 TAC §7C.1

The Texas bouid of Chiropractic Examiners
adopts on 1 emergency basis an amend-
ment to §78 1, concerning registration of chi-
ropractic radiologic technologists. The reason
for emergency action on this section is that
the boaid feels there is imminent peril to the
publics health and welfare because
nonqualined individuals may be performing
this procadure, thereby exposing the natient
to danacious amounts of radiation.

The amendment is adopted on an emergency
basis unclor Texas Civil Statutes, Article
4512b, and Senate Bill 109, Acts of the 67th
Legislaturc, %981, §5, which provides the
Taxas Boaid of Chiropractic Examiners with
tho authouty to promuigate procedural rules
as deemed nocossary.

§76.1. Registration. of Chiropractic Radio-
logic Technologists.

{(9)-(g) (No change.)

(h) Any nonstatic procedure has
the potential to be more dangerous and
hazardous and by definition, may oniy be
performed by = practioner or a certilied
radiologist.

Issued in Ausiin, Texas, on March 1, 1989.

TRD-8901095 Jennie Serntana

Executive Director
Texas Board of
Chiropractic Examiners

Effective date March 2, 1589

Expiration date. June 30, 1989

For further information, please cail: (512)
343-1895

. * ¢

TITLE 26. iNSURANCE
Part I. State Board of
Insurance

Chapter 3. Life, Accident, and
Health Insurance and '
Annuities

Subchapter E. Group Life
and/or Group Accident and
Health Insurance

Policizs and Certificates
o 28 TAC §3.408

The Stzu: Board of Insurance is renewing the
cifortiveness of the ciergency adoption of
nev §3.408, for 2 €G-day period effective
[darch 2, 1982. The text of new §2.408 was
criginally publishcd in the Movember 11,
1988, issue of i‘ne Texas Rcyister (13
TexReg 5689).

Issued in Austin, Texas on February 28,
1989.

TRD-8901945 Nicholas Murphy
Chief Clerk

State Board of Insurance
Effective date: March 2, 1989
Expiration date: May 1, 1989

For further information, please call: (512)
4636327

'y ¢ ¢

Chapter 7. Coiporate and
Financial

Subchapter A. Examination
and Corporate Custodian
and Tax

* 28 TAC §7.57

The State Board of Insurance adopts on an
emergency ba.is new §7.57, concerning cot-
porate and financial regulation. Section 7.57
coricerns forms and instructions for the
preparation and filing of tax returns for insur-
ers and other entities required to file tax re-
turns with the State Beard of Insurance for
the 1988 calendar year or required to file
quarterly premium tax returns with the board
during the 1989 calendar year. This new sec-
tion is necessary o provide forms and in-
structions which will facilitate compliance with
statutory requirements for reporting and pay-
ment of taxes to the State Board of Insur-
ance. The annual gross pramium tax retum is
required by statute to be filed either on or
before March 1, 1989, or the date the annual

¢ Emergency Sections
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statement for the carrier is required to be filed
with the board. Quarterly tax retums are re-
quired to be filed four times per year: the first
quarter is due and payable March 1, 1989, (or
the date the annual statement for such cairier
is required to be filed with the State Board of
Insurance); the second quarter is dus and
payable May 15, 1929; the thud quarter is
due and payable August 15, 1989; and th»
fourth quarter is due and payable Novembs.:
15, 1989, The forms and instructions include
requirememes for information respecting gre -
premium taxes, maintenance taxes, othel i a-
es, certain incidental fees, and provide a jorm
to be used in determining and reporting the
amount owed, It is the board's opinion ang
the board tinds that an imminent peril to the
public welfare requires that §7.57 be adopted
on an emergency basis in order to contintte
the proper functioning of administrative regu-
lation of the business of insurance in Texas.
An imminent peril to the public weifare re-
quires adoption of this new secton on ar
emergency basis n order to enable the board
to provide insurers and other entities with
forms and instructions in sufficient tima for
aftected entities to file tax returns on or be-
fore the statutory due date Timely and accu-
rate payment of the taxes is necessary tor
support of regulatory functions of the State
Beard of Insurance. Adoption of this section
on an emergency hasis includes adoption by
reference of forms and instructions The
board has filed copies of these forms and
instructions with the Secre.ary of State's Of-
fice, Texas Register Division. Persons desir-
ing copies of the forms and instructions can
obtain copies from the Tax Collection Section
of the Administrative Services Division of the
State Board of insurance, Three Republic
Plaza, Room 284, 333 Guadalupe, Austin.

The section is adopted on an emergency
basis under the Texas Insurance Code, Arti-
cles 1.04, 1.10, §39, 4.07, 4.10, 4.11, 411A,
5.12, 5.24, 5.49, 568, 9.46, 9.59, 21.07-5,
and 23.08; the Texas Health Maintenance
Organization Act, §22 and §33; and Texas
Civil Statutes, Article 6252-13a, §4, and Arti-
cle 8306, §28. The Insurance Code, Article
1.04, places original jurisdiction for the adop-
tion of rules in the State Board of Insurance.
Article 1.10, §9, requires the board to furnish,
fo companies required {o report to the board,
statement bianks for the statements required.
Article 4.07 specifies the charges for certain
fees. The Insurance Code, Articles 4.10,
4.11, and 9.59; Texas Civil Statutes, Article
8306, §28; and the Texas Heaith Mainte-
nance Organization Act, §33, requires the
payment of taxes on gross premiums by enti-
ties regulated by the board cr on gross
amounts of similar revenue by healith mainte-
nance organizations. The Insurance Code,
Article 4.11A, requires the payment of taxes
on the gross amount cf administrative or ser-
vice fees received by an insurance carrier.
The Insurance Code, Articles 5.12, 5.24,
5.49, 5.68, 9.46, 21.07-5, and 23.08, requires
the payment of maintenance taxes by certain
entities regulated by the board. The Insur-
ance Code, Articles 4.10, 4.11, and 4.11A,
gives the board rulemaking authority. The
Texas Health Maintenance Organization Act,
§22 gives the board rulemaking authority.
Texas Civil Statutes, Article 6252-13a, §4,
require and authorize the board to adopt rules
of practice setting forth the nature and re-
quirements of all procedures available.

§7.57. Preparation of 1938 Tax Re-
turns. Forms and instructions for the
preparation of tax returns and certain fees
for insurance companies and other princi-
pals for the 1988 calendar year are adopted
by seference. These instructions and forms
arc published by the State Board of Insur-
ance and may b- obtained from the Tax
Collection Section of the Administrative
Services Division of the State Board of
Insurance, Three Republic Plaza, Room
284, 333 Guadalupe, Austin, Texas 78701,
Each insurer or other entity shall follow
such mstructions and use and report en such
forms as appropriate to uts operation. The
instructiens and forms are more particulasly
identified as follows:

(1) & form idensified as the 1988
General Instructions sor Filing Texas An-
nual Tax Returns for All Texas Licensed
Insurance Carriers;

(2) aform identified as the 1988
Specific Instructions for Completing the
Texas Annual Tax Return, for Domestic,,
Foreign, and Alien Life, Health, and Acci-
dent Carriers;

\3) a form identified as the 1988
Texas Aunual Tax Return for Domestic,
Foreign, and Alien Life, Health, and Acci-
dent Companies Doing Business in the
State of Texas;

(4) a form identified as the 1988
Specific Instructions for Completing the
Texas Annual Tax Return for Domestic,
Forecign, and Alien Companies transacting
Fire and/or Casuaity Business in Texas;

(5) aform identified as the 1988
Texas Annual Tax Return for Domestic,
Forcign, and Alien Companies, Lloyds, Re-
ciprocals, and Miscellaneous Organizations;

(6) a form identified as the 1988
Texas Specific Instructions for Completing
the Texas Annual Tax Retumn for Health
Maintenance Organizations;

(7) a form identified as the 1988
Texas Annual Tax Retum for Health Main-
tenance Organizations;

(8) a form identified as the 1988
Texas Annual Tax Retumn, including in-
structions, for Nonprofit Prepaid Legal Ser-
vices Corporations;

(9) aform identified as the 1988
Texas Annual Tax Return, including in-
structions, for Local Mutual Aid Associa-
tions;

(10) a form identified as the
1989 Specific Instructions for Preparing and
Filing Texas Quarterly Premium Tax Re-
turn for Life, Health, and Accident Busi-
ness;

(11) a form identified as the
1989 Texas Quarterly Premivm Tax Return
for Life, Health, and Accident Business;

(12) a formn identified as the
1989 Specific Instructions for Preparing and

Filing Texas Quarterly Premium Tax Re-
tum for Fire and Casualty Business;

(13) a form identified as the
1989 Texas Quarterly Premium Tax Return
for Fire and Casualty Business;

(i4) a form identified as the
1989 Specific Instructions for Preparing and
Filing Texas Quarterly Premium Tax Re-
tum fer Health Maintenance Organizations;

(15) a form ideniified as the
1989 Texas Quarterly Premium Tax Return
for Health Maintenance Organizations;

(16) a form identified as the
1989 Specific Instructions for Preparing and
Filing Texas Quarterly Premium Tax Re-
turn for Title Business;

{17) a fonn identificd as the
1989 Texas Quarterly Premiurn Tax Retumn
for Title Business;

(18) a form identified as the
1989 Geaeral Instructions for Completing
Texas Annual Tax Retumn, for companies
under the provisions of the Texas Insurance
Code, Anticles 3.25 and 3.59;

(19) a form identified as the
1988 Texas Annual Tax Return, for compa-
nies vnder the provisions of the Texas In-
surance Code, Articles 3.25 and 3.59;

{20y a form identified as the
1688 General Instructions for Filing the
1988 Maintenance Tax Returns for Third
Party Administrators;

(21) a form identified as the
1988 Annual Texas Maintenance Tax Re-
turn for Third Party Administrators;

(22) a form identified as the
1989 Specific Instructions for Preparing and
Filing the Texas Quarterly Administrative
Scrvices Tax Return;

(23) a form identified as the
1989 Quarterly Texas Tax Retumn for Ad-
ministrative Services;

(24) a form identified as the
Specific Instructions for Cornpleting the
1988 Texas Annual Tax Retum for Admin-
istrative Services;

(25) a form identified as the
General Instructions for Filing the 1988 Ad-
ministrative Services Tax Return;

(26) a form identified as the
1988 Annual Texas Tax Return for Admin-
istrative Services;

(27) a form identified as the
Specific Instructions for Completing the

1988 Texas Annual Tax Return for Title
Business; and

(28) a form identified as the
1988 Texas Annual Tax Return for Domes-
tic and Foreign Title Companies.

Issued in Austin, Texas, on February 27,
1989,

TRD-8901952 Nicholas Murphy
Chief Clerk

State Board of Insurance
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Effective date: February 28, 1989
Expiration date: June 28, 1989

For further information, please call: (512)
463-6327

¢ ¢ ¢

e 28 TAC §7.73

The State Board of Insurance adopts on an
emergency basis new §7.73, concerning an-
nual statement diskette filing requirements for
financial activities by insurance companies
and other entities regulated by the board. An
imminent peril to the public welfare requires
adoption of the new section on an emergency
basis to facilitate appropriate reporting by af-
fected entities and to provide for timely and
reliable review of tmancial data from each
entity’s annual statement. Rapid and reliable
review can produce fast action when neces-
sary to maintain a regulated entity in sound
financial condition that will protect pulicyhold-
ers and other consumers. The rew saection
requires that, in 1989, regulated entittes must
provide the board with machina-readable
diskettes containing financial information con-
cerning activities during the 1988 calendar
year. This new section requires some report-
ing by diskette to the National Association of
insuranice Commissioners also. The new sec-
tion also refers regulated entities to manuals
which specify the form and content of com-
puterized data that the regulated entities must
provide on the disketies. The manuals require
information concerning the financial condition
and business operations of the regulaied enti-
ties. The bc ¢d has filed, with the Office of
the Secretary of State, Texas Register Divi-
sion, copies of the manuals and specifica-
tions proposed for adoption by reference.
Other copies of these manuals and speciiica-
tions as proposed are available for inspection
at the Office of the Chief Clerk in Room 406
of the State Insurance Building at 1110 San
Jacinto Boulevard in Austin.

The new section is proposed under the insur-
ance Code, Articles 1.04, 1.11, 3. 07, 6.11,
6.12, 8.07, 8.08, 8.21, 8.24, 11.06, 11.19,
15.15, 15.16, 1722, 17.25, 18.12, 19.08,
20.02, 21.21, 21.43, 21.54, 22.06, and 22.18,
and Texas Civil Statutes, Article 6252-13a, §4
and §5. The Insurance Code, Article 1.04,
authorizes the Siate Board of Insurance to
determina policy and rules. Article 1. 11 au-
thorizes the board to make such changss in
the forms of annual statements as shall ssem
to it best adapted to elicit a true exhibit of the
condition and methods of transacting busi-
ness of regulated entities, and also requires
certain entities to file with the National Asso-
ciation of insurance Commissioners. Article
21.21 prohibits any person engaged in the
business of insurance from filing with any
public official any faise statement of financial
condition of an insurer with intent to deceive.
Article 21.43 requires that the provisions of
tha Insurance Cade ar@ conditions orv which
foreign insurance corporations are permitted
to do business in this state. The Insurance
Code, Articles 3.07, 6.11, 6.12, 8.07, 8.08,
8.21, 8.24, 11.06, 11.19, 15.15, 15.16, 17.22,
17.25, 18.12, 19.08, 20.02, 21.54, 22.06, and
22.18, requires the fling of annual state-

ments, annual reports, and other information
by cortain entities regulated by the board,
applies particular statuiory law respecting re-
poris to those entities, and specifies particular
rule-making authority relating to those enti-
ties. Texas Civil Statutes, Atticle 6252-13a,
§4, authorize and 1equire each stato adminis-
trative agency to adopt rules of practice set-
ting forth the nature and requirements of
available procedures. Section 5 prescribes
the procedures for adoption of rules by any
state administrative agency.

§7.73. Requirements for Annual Statement
Diskette Filing in 1989 Concerning Finan-
cial Activities During 1988.

(a) This section applies to the fol-
lowing entities:

(1) stock life companics;
(2) mutual life companies;

(3) group hospital scrvice corpo-
yations;

(4) stipulated premium compa-
nics;

(5) stock fire companics;

(6) stock casualty companies;

(7} stock fire and casualty con-
panies;

(8) mutasl fire companies:

(9) mutual casualty companies;

(10) mutal fire and casually
companies;

(11) county mutual companies;
(12) Lloyds;

(13) reciprocals; and

(14) risk retention groups.

(b) Concerning activities during
calendar year 1988, each and every stock
life company, mutual life company, group
hospital service corporation, and stipulated
premiumn company shall provide the State
Beard of Insurance, and the National Asso-
cigtion of Insurance Commissioners, with
machine-readable diskettes containing com-
puterized financial data. In 1989, each of
these entities shall file the disketies in addi-
tion te and at the time of filing its Form 1
annual statement with the board and the
National Asscciation of Insurance Commis-
sioners. The data on the diskettes shall be in
the form and content specified in the cur-
rent annual statement diskeite filing specifi-
cations for life, accident, and health for the
year ended Decemiber 31, 1988, which the
board adopts by reference under this sub-
section. These specifications are published
by the State Board of Insurance and may be
obtained from the Publications Division,
Statz Board of Insurance, 1110 San Jfacinto
Boulevard, Austin, Texas 78701-1998.-

(¢) Conceming activitics  during
calendar year 1988, each and every stock
firc company, stock casualty company,
stock fire and casualty company, mutual

fire company, mutual casualty company,
mutual fire and casualty company, county
mutual company, Lloyds, reciprocal, and
tisk retention group shall provide the State
Board of Insurance, and the National Asso-
ciation of Insurance Commissioners, with
machine-readable diskettes containing com-
puterized financial date. In 1989, each of
these entities shall file the diskettes in addi-
tion to and at the time of filing its Form 2
anmugl statement with the board and the
Naticnal Association of Insurance Commis-
sicness. The data on the diskettes shall be in
the form and content specified in the cur-
rent annual statement diskette filing specifi-
cations for fire and casualty for the year
ended December 31, 1988, which the board
adopts by reference under this subsection.
These specifications are published by the
State Board of Insurance and may be ob-
tained from the Publications Division, State
Board of Insurance, 1110 San Jacinto Bou-
levard, Austin, Texas 78701-1998.

Issued in Austin, Texas, on February 27,
1989,

TRD-8901842 Nicholas Murphy

Chief Clerk
State Board of Insurance

Effective date’ February 28, 1989
Expiration date- June 28. 1989

For further information, please call: (512)
463 6327

IS ¢ ¢
TITLE 34. PUBLIC
FINANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter O. Franchise Tax
° 34 TAC §3.415

The Comptrotier of Public Accounts adopts
on an emergency basis new §3. 415, con-
cerning methods for estimating oil and gas
reserves. The new section sets out four meath-
ods approved by the comptrolier's depan-
ment for use in estimating oil and gas
reserves. The volume of oil and gas reserves
is used in amortizing intangible drilling costs
under the successful efforts or full cost meth-
ods of accounting required by §3.405, con-
cerning surplus.

The new section is adopted on an emergericy
basis in order to be in effect by the 1989
franchise tax report due date.

The amendment is adopted on an emergency
basis under the Tax Code, §111.002, which
provides the comptrolier with the authority to
prescribe, adopt, and enfoice rules relating to
the administration and enforcement of the
provisions of the Tax Code, Title 2.

§3.415. Methods for Estimating Oil and
Gas Reserves.

(a) Corporations with $1 million or
more in surplus must choose one of the

o Emergency Sections
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following four methods for estimating the
volume of oil and gas reserves to be used in
amortizing intangible drilling costs for fran-
chise tax reports originally due on or after
January 1, 1588,

(1) Reserves per Securities Ex-
change Commission repotting. The esti-
mates of reserves used by the corporation in
complying with Seccurities Exchange Com-
mission (SEC) Regulation SX 2104-19, or
a subsequemt regulation which supersedes
this regulation.

(2) Evaluation by registered en-
gineer. An evaluation of the volume of re-
serves performed by a person who is an
engincer registered with the State Beard of
Registration for Professional Engineers un-
der Texas Civil Statutes, Article 3271a, or
under a comparable law of the jurisdiction
in which the property being evaluated is
located, and who is proficient in petroleum
enginecring.

(3) Volume per ad valorem val-
uation:

{A) the volume of reserves
calculated for ad valorem tzx purposes by
the central appraisal district for the Texas
county in which the property being evalu-
ated is located;

(B) the volume of rescrves
calculated for ad valorem tax purposes by a
property taxing jurisdiction outside of
Texas in which the property being evalu-
ated is located, provided:

(1) the cut-of-state juris-
diction’s law requires & complete and full
evaluation of reserves that is reasonably
comparable to that required by Texas law,
and

(i) the other jurisdiction
provides corporations a convenient opportu-
nity to contest such evaluations prior to
formal suit in & court of iaw and in a
manner reasonably comparable to that pro
vided under Texas law.

(4) Volume per standard indus-
try reserve estimating equations. An evalua-
tion performed by the corporation using the
following standard industry reserve estimat-
ing cquations, with the following qualifica-
tions.

(A) For oil wells.

(i) Wells under 10 years
old. For wells that have becn producing for
less than 10 years, the corporation shall
calculate oil reserves aitributable to the cor-
poration's property using the industry sian-
dard exponential decline equation.

(i1y Wells over 10 vears
old. For wells that have been producing for
over 10 years, the corporation may have the
option of using the industry standard expo-
nential decline equation as in clause (i) of

this subparagraph, or calculating oik re-
serves attributable to the corporation’s
property using the industry standard hyper-
bolic decline equation.

@1ii)  All wells.

(I) Calculations using
the exponential and hyperbolic decline
equations shall be based on production data
submitted to the Texas Railroad Commis-
sion urder Texas law, or on data compara-
ble to that submitted 1o the Texas Railroad
Comimission but submitted to another juris-
diction under that jurisdiction’s law, where
applicable.

(II) Production data
and estimated decline rates used to calculate
reserves for ad valorem tax purposes by a
central appraisal district for the Texas
county in which a property is located are
acceptable substitutes for such data ob-
tained directly from the Texas Railroad
Commission. The corporation may obtain
cornp.iable data used to calcuiate reserves
for ad valorem tax purposes by a property
taxing jurisdiction outside of Texas in
which the property being evalusied js locat-
ed, provided:

(-a-) the out-of -
state jurisdiction's law requires a complete
and full evaluation of reserves that is rea-
sonably comparable to that required by
Texas law; and

(-b-) the other ju-
risdiction provides corporations a conve-
nient  opportunity to  contest  such
evaluations prior to formal suit in a court of
law and in @ manner reasonably comparable
1o that provided under Texas law/.

(Iill) All corporations
opting to perform their own evaluations us-
ing the exponential or hyperbolic decline
equations shall use an abandonment flow
rate of 1.5 barrels per day per well. Corpo-
ralions using a higher abandonment flow
rale are required to justify such deviations
based on regional, economic, or well-
specific criteria. The burden of proof in
supporting such deviations shall rest with
the corporation.

(B) For gas wells.

(i) Exponential  decline
method. For gas wells, the corporation may
calculate gas reserves attnbutsble to the
corporation's property using the indusiry
standard exponential decline equation. All
corporations electing to use this method
must use a reasonable abandonment flow
rate based on regional, economic, or weil-
specific criteria. The burden of proof in
supporting the abondonment flow rate shall
rest with the corporation.

(it) P/Z reserves mecthod.
As an allernative to using the exponcntial

decline equation in clause (i) of this
subparagraph, the corporation may calculate
gas reserves attributable to the corporation’s
property by using the industry standard
equation for cwrve f{itting the decline of
reservoir pressure versus cumulative pro-
ducticn. Abandonment pressures must be
reasonably related to the local pipeline pres-
sures. A graph of p/z versus cumulative
production shall be extrapolated to the
abandonment pressure point. Using this
method, reserves equal the cumulative pro-
duction at abandonment minus the cumula-
tive production fo date.

(iii) Rules applicable to
either method.

(I) Calculations using
the exponential decline or the p/z reserves
methods shall be based cn production data
submitted to the Texas Railroad Commis-
sion under Texas law, or on data compara-
ble to that submitted to the Texas Railroad
Comymnission but submitted 1o another juris-
diction under that jurisdiction’s laws, where
applicable.

() Production  daia
and estimated decline rates used to calculate
reserves for ad valorem tax purposes by the
central appraisal district for the Texas
county in which a property is located are
acceptable substituies for data obtained di-
rectly from the Texas Railroad Commis-
sion. The corporation may obiain
comparable dala used to calzulate reserves
for ad valorem tax purposes by & property
taxing jurisdiction outside of Texas in
which the property being evaluated is locat-
ed, provided:

(-a-) the out-of -
state jurisdiction’s law requires & complete
and full evaluation of reserves that is rea-
sonably comparable to that required by
Texas law; and

v

(-b-) the other ju-
risdiction provides taxpayers a convenient
opportunily to contest such evaluations
prior to formal suit in a court of law and in
4 manner rcasonably comparable to that
provided under Texas law.

(b) Corporations that used an in-
terim amortization method on their 1988
annual report must file an amended 1988
report that uses one of the four methods
listed in subsection (a) of this section. The
amended 1988 repoit must be filed no later
than June 15, 1989.

(¢) The method chosen to calculate
the volume of reserves must be used to
amortize intangible drilling costs under the
successful efforts or full-cost methods of
accounting, as described in SEC Regulation
SX 210.4-10.

(d) A corporation mwust use the
same method for estimating oil and gas
reserves for all properties located within a
single county (or other similar jurisdiction
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in another state).

(e) Requests made to central ap-
praisal districts, for oil and gas reserve vol-
ume calculated for ad valor-+w purposes,
should be made on the form sct out out in
Exhibit A as follows. [t is the responsibility
of each corporation te conectly identify the
property on which a reserve volume is re-
quested. Appraisal districts will only pro-
vide an aggregate volume for a property.
Each corporation must break out their frac-
ticnal interest in the reserve volume pro-
vided by the appraisal district.

-

Emergency Sections

March 10,

1989

14 TexReg 1155



el > EXHIBIT "A"

Open Records Request for Mineral Reserve Volume
for State Franchise Tax

Please print or type in completing this form. The appraisal
district will provide the most current data from the prior
certified January 1 appraisal roll for the total oil or gas lease
(as applicable). The district will not provide data for

fractional interests in an oil or gas lease.

To be Date of Request:
completed
by To: County Appraisal
company District
Address:
From: (Company Name)
Address:
Contact
Person:

Phone No.: {( )

Check One: ___ 0il Lease Gas Lease
Lease Name:

Field (Reservoir)

Name:

Railroad Commission District No.:

Railroad Commission Lease No.:

Special Remarks:

To be Mineral Reserve Volume _ Gas (MCF)
completed/on 1/1/  : Liquid (Barrels)
by

appraisal |Open Records Request Charge: $

district

Date Request Received: __ / /
Date Payment Received: _ _/ [/
Date Processed/Mailed: ___/ /  By:

14 TexReg 1156  March 10, 1989  Texas Register ¢



Issued in Austin, Texas, on March 1, 1989,

TRD-8901984 Bob Bullock
Comptroller of Public
Accounts

Effective date: March 2, 1989

Expiration date' June 30, 1989

For further information, please call: (512)

463-4004

2 L4 14

TITLE 40. SOCIAL
SERVICE AND
ASSISTANCE

Part V. Veterans Land
Board

Chapter 175. General Rules of
the Veterans Land Board

¢ 40 TAC §175.18

The Veierans Land Board adopts on an
emergency basis an amendment to §175. 18,
concerning the resale of forfeited land. The
Veterans Land Board currently has a back log
in its inventory of forfeited but unsold tracts of

land. The emergancy status is nacsssary to
provide added flexibility to the staff of the
board in disposing of the large number of
forfeited tracts of land which the Veterans
Land Board has in its inventory, and to pre-
vent imminent loss of funds by delay of sale.
This armendment will authorize the continued
use of local roal estate agents in the disposal
of these tracts of land.

The amendient is adopted on an emergency
basis under the Natural Resources Code,
§161.051 and §161.063, which authorizes the
commissioner to adopt rules that it considers
necessaty or advisable te ensure the proper
administration of the Veterans Land Program,

§175.18. Resaie of Forfeited Land.
(a)-(b) (No change.)

{c) Sale of forfeited tracts.

(1) Qualified purchasers.

(A) (No change.)

(B) Any type I tract not
awarded by the board on the bid deadline
date shall be immediately reclassified as

R

o g 4

Type II land. Type II tracts may be offered
for sale or lease to both nonveterans and
eligible veterans. Bids on Type I tracts
may be reviewed by the chairman who may,
in his or her sold discretion, award any
Type I tract to the highest bidder; provid-
ed, however, the provisions of this section,
concerning Tvpe II land, insofar as the use
of local real estate professionals to market
tracts through the prcgram is authorized,
shall cxpire automatically at midnight, Au-
gust 3%, 1989 [February 28, 1989], unless
extended by the board.

(2)-(7) (No change.}
(d) (No change.)

Issued in Austin, Texas, cn February 27,
1989,

TRD-8901861 Garry Maure

Chairman
Veterans Land Board

Effective date: March 1, 1989
Expiration date: June 29, 1989

For further information, please call: (512)
463-5009

® ¢ é
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Proposed Sections

Before an agency may permanently adopt a new or amended section, or repeal an existing section, a proposal
detailing the action must be published in the Texas Register at least 30 days before any action may be taken. The
30-day time period gives interested persons an opportunity to review and make oral or written comments on the
section. Also, in the case of substantive sections, a public hearing must be granted if requested by at least 25
persons, a governmental subdivision or agency, of an association having at least 25 members.

Symbology In proposed amendments. New language added ie an existing section is indicated by the tse of bold
text. [Brackeis] indicate deletion of existing material within a secticn.

TITLE 16. ECONOMIC
REGULATION

Part I. Railroad
Commission of Texas

Chapter 5. Transportation
Division

Subchapter F. Bills of Lading
and Waybills
o 16 TAC §591, §5.93

The Railroad Commission of Texas proposes
amendments to §5.91 and §5.93, concerning
the 1ssuance of bills of lading and waybills by
moter carners. The amendments, proposed
by the Texas Tank Truck Carriers Associa-
tion, Inc., would allow motor carriers to issue
a uniform hazardous waste manifest in iieu of
a bill of lading or waybill for movements of
materials required to be transported under &
manitest

Jackye Greenlee, assistanit director-central
operations, has determined that for the first
five-year period the proposed sections are in
effect there will be no fiscal implications for
state or local government or small
businesses as a resuit of enforcing cr admin-
istering the sections.

Gary W. Elkins, hearings examiner, slso has
determined that for each year of the first five
years the sections are in seffect the public
benefit anticipated as a result of enforcing the
section will be to eliminate carricr documents
that contain repetitious informaticz. There is
no anticipated econcmic cost to individuais
who are required to comply with the sections
as proposed.

Comments on the proposal may be submitied
to Gary W. Elkins, Hearings Examiner, Legal
Dwision, and Raymond A. Bennett, Director,
Transportation/Gas Utilities Division, Railroad

. Commission of Texas, P.O. Box 12967,
Austin, Texas 787117. Comments will be ac-
cepted for 30 days after publication in the
Texas Register.

The amendments are proposed under the
Texas Motor Canier Act, Texas Civil Stat-
utes, Article 911b, which authorizes the com-
mission to regulate motor carriers in all
matters.

§5.91. Bills of Lading to be Issued.
(a)-(c) (No change.)

(d) When transporting materlals
required to be moved under a uniform
hazardous waste manifest, a motor car-
rier may Issue a manifest in lieu of a bili

of lading, and the manifest shail serve as
the bill of lading for all purposes.

§5.93. Issuance of Waybills.

(a) Each motor carrier shall issue a
waybill covering each shipment .iransported
or service performed. A combination way-
bill and freight or expense bill or invoice or
combination bill of lading and waybill may
be issued if it shows ali of the informaticn
required in §5.94 of this title (relating to
Contents of Waybiils).

{b) When transporting ¢ als
required to be meved under 8 Vuuoim
hazardous waste manifest, 8 motor car-
rler may lssue a manifest In Heu of a
waybill, and the manifest shali serve as
the wayblll for all purposes.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authorily to
adgopt.

Issued in Austin, Texas, on February 27,
1989.

TRD-8901965 Cril Payne

Assistent Director, Legal
Division

Railroad Commission of
Texas

Earliest possible date of adoption: April 10,
1989

For further info.mation, please call: (512)
463-7152

o ¢ é
TITLE 22. EXAMINING
BOARDS

Part IV. Texas
Cosmetology
Commission

Chapter 81. Curriculum
e 22 TAC §81.1

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmeiology Commission or ir the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §81.1, conceming the
surricuium for vocational beauty schools. The
repeal is being proposed becauss this section
no longer serves the purpose for which it was
originally intended. The effect of this repeal

will be fo eliminate unnecessary regulation.

Dalores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
governmeni or small businesses as & resuit
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
aach year of the first five years the repeal is
in effect the public beneiit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unniecessary regulation There is
no anticipated sconomic cost to individuals
who are required to comply with the repeal as
proposed.

Commants on the proposal may be submitted
to Janis Hebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701,

The 1epeal is proposed under Texas Civil
Statutes, Article 84513, §4, which provide the
Texas Cosmetoiogy Commission with the au-
thority to issue iulss and reguiations consis-
tent with the Act that are needed to protect
the pubiic's health and welfare.

§81.1. Vocational Beauty Schools.

This agency hereby certifies that the proposal
has beer. reviewed by legal counsel and
tound to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902050 Delores L. Alspaugh
Interim Executive Direcior
Texas Cosmetology

Commission

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

'y ¢ s
e 22 TAC §81.2

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §81.2, concerning private
beauty schools curriculum. The repeal is be-
ing proposed because this section no longer
serves the purpose for which it was originally
intended. The effect of this repeal will be to
eliminate unnecessary regulation.

Delores L. Alspaugh, interimn executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in offect there
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will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Aispaugh also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the rapsal will be the elimi-
nation of an unnecassary regulation. There is
no anticipated economic cost i individuals
who are required to comply with the repeal as
propesed.

Commenis on the progosal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repcal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to prowect
the public's health and woelfare.

§81.2. Private Beauty Schools.

This agency hereby certifies that the proposal
has been reviewed by logal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989,

TRD-8902051 Dslores L. Aispaugh

Intenm Executive Director
Texas Cosmetology
Commission

Earliest possible date of adoption: April 10,
1969

For further information, pleass call: (512)
463-5542

IS ¢ @
s 22 TAC 8813

(Editor’s note: The text of tha following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetolegy Commission pro-
poses the repeal of §81.3, concerning
harweaving (curriculum). The repeal is being
proposed because this section no longer
serves the purpose for which it was originally
intended. The effect of this repeal will be to
eliminate unnecessary regulaticn.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
pericd the proposed repeal is in effact there
will be no fiscal implications for state or local
qovernment or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year ot the first fiva years the repeal is
in effect the public berefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
o anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-

thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare

§81.3. Hairweaving.

This agency hereby osrtifies that the proposal
has been reviewed by legal counsel and
found 1o be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8202052 Delores L Aispaugh
Interim Exacutive Director
Texas Cosmeislogy

Cominission

Earliest possible date of adoption: April 10,
1989

For further information, please cail: (512)
463-5542

¢ * ¢
s 22 TAC §81.4

{Editor's rote: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Eari Rudder
Bulding, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
posas the repeal of §81.4, concerning facial
specialists (curriculum). The repeal is heing
propesed because this section no longer
serves the purpose for which it was originally
intended. The seffect of this repeal will be to
eliminate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect thsre
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
rasuit of enforcing the repeal will be the elimi-
nation of an unnecessary reguiation. There is
no anticipated economic cos! to individuals
who are required to comply with the repeal as
proposed.

Comments en the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and reguiations consls-
tent with tha Act that are needed to protect
the public's health and welfare.

§81.4. Facial Specialists.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorily to
adopt.

issued in Austin, Texas, on March 7, 1989,

TRD-8902053 Deiores L. Alspaugh
Interim Executive Director
Texas Cosmetology
Commission

Earliest possible date of adoption: April 10,
1969

For further information, please call: (512)
463-5542

¢ ¢ ¢
o 22 TAC §81.5

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined ir the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the ropeal of §81.5, concerning mani-
curists (curriculum), The repeai is being
proposed heczuse this saction no longer
serves the puipase for which it was originally
intended. The effect will be to eliminate un-
necessary regulation.

Delores L. Alspaugh, interim exacutive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will ba no fiscal implications for state or loGai
government or small businesses as a result
of enforcing or administering ine repeal.

Ms. Alspaugh also has dstermined that for
each year of the first tive years the repeal is
in effect the public benafit anticipated as a
result of enforcing the repeal will be the elini-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repsal as
piroposed.

Comments on the proposal may be submiited
to Janis Rsbold, Administrative Assisiant,
i11% Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provice the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protact
the public's health and welfare.

§815. Manicurists.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority o
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8802054 Delcres L. Alspaugh
Interim Executive Director
Texag Cosmetology
Commiasion

Earliest possibie date of adoption: Aprit 10,
1989

For further information, please call: (512)
463-5542

¢ ’ ¢
e 22 TAC §81.6

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas C toiogy Commission or in the Texas
Register office, Roorm 245, James Earl Ruddsr
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §81.6, concerning sham-
poo technicians (curriculum). The repsal is
being proposed because this section nc lon-
ger serves the purpose for which it was origh
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nally intended. The effect will be to eliminate
unnecessary regulation,

Delores L. Alspaugh, interim executive direc-
for, has determined that for the first five-year
pariod the proposed rapeal is in effect there
will be no fiscal implications for state or local
govarnment or small businesses as a result
of enforcing or administering the repsal.

Ms. Alspaugh alsc has determinad that for
each year of the first five years the repeal is
in effect the pubiic benefit anticipated as a
result of enforcing the repeal will ba the elimi-
nation of an unnacessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with tho repeal as
proposad.

Comments on the proposal may be submitted
o Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutas, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the pubiic's health and walfars.

§81.6. Curriculum.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's autharity to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8302055 Delores L. Alspaugh

interim Executive Director
Texas Cosmetology
Commission

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

¢ 4 ¢
o 22 TAC §8L7

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texasr
Register office, Room 245, James Eur! Rudder
Building, 1019 Brazos Sireet, Austin.)

The Texas Cosmetology Commission pro-
posas the repeal of §81.7, conceming wig
student instructor training program (curricu-
lum). The repeal is being proposed bacause
this section no longer serves the purpose for
which it was originally intended. The effect
will be to eliminate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
govarnment or small businesses as a result
of enforcing or administering the repeal.

Ms, Alspaugh also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
resu't of enforcing the repeal will be the elimi-
nation of an unnecassary regulaticn. There is
o anticipated economic cost to individuals
who are required to comply with the repeal as
proposad.

Comments on the proposal may be submitted

to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue ruies and regulations consis-
tent with the Act that are nesded to protect
tho public's health and welfare.

§81.7. Wig Instructor Training Program.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

lssued in Austin, Texas, on March 7, 198S.

TRD-8902053 Delores L. Alspaugh
Interim Executive Director
Texas Cosmietology

Coemmission

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

3 & é
e 22 TAC §81.8

(Editor’s note: The text of the following section
proposed for repeal will rot be published. The
section may be cxamined in the offices of the
Texas Cosmetology Conunission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1049 Brazos Street, Austin.)

The Texas Cosmetology Commission oro-
posas the repeal of §81.8, concerning student
instructors (curriculum). The repeal is being
propesed because this section no longer
servas the purpose for which it was originally
intended. The effect will be to eliminate un-
necessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repsal is
in effect the public benelit anticipated as a
result of enforcing the repeal wiil be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Hebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§81.8. Student Instructor.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8802057 Delores L. Alspaugh
Interirn Executive Diractor
Texas Cosmetology

Commission

Earliest possible date of adoption: April 10,
1989

For further information, pleasa call: (512)
463-5542

¢ ¢ ¢
Chapter 83. Sanitary Rules

e 22 TAC §83.15

The Texas fosmetology Commission pro-
poses an amendment to §83.15, conceming
sanitizing of salon implements which are
used on saion patrons. This amendment is
proposed in order to clanfy the intent of the
section. The effect of the amendment will be
to save cunfusicn due to misinterpretation of
the language in the section.

Ms. Delores L. Alspaugh, interim executive
directer, has determined that for the first five-
year pericd the proposed saction is in effect
there will be no fiscal implications for state or
local government or small businesses as a
result of enforcing or administening the sec-
tion

Ms. Alspaugh also has dstermined that for
each year of tha first five years the section is
in effsct the public benaii aniicipated as a
result of enfurcing the section will e i cave
confusion due to misinterpretation eof the lan-
guage in this section. There is no anticipated
ecofniomic cost to individuals who are required
to comply with the section as proposed.

Comments on the proposal may be submitted
to Janis Rabold, 1111 Rio Grandse, Austin,
Texas 78701,

The amendment is proposed under Texas
Civil Statutes, Article 8451a, §4, which pro-
vide the Texas Cosmetology Commission
with the authority to issue rules and regula-
tions consistent with the Act that are needed
to protect tho public's health and welfare.

§83.15. Implements.
(a)-(b) (No change.)

{c) After sanitizing, &ll sanitized
implements shall be kept in a drawer or
cabinet contalning adequate sterllization.
Sanitized implements stored uther than
in drawers and/or cabinets shail be indi-
vidually wrapped in cellophane enve.
lopes. [combs must be kept in a sterilizer
apart from other items. Sanitized imple-
ments shall be individually wrapped in
cellophone envelopes in a cabinet sanitizer
or in uliraviolet ray cabinets until ready for
use.]

(d) (No chenge.)

This agency hereby vertifies that the proposal
has been reviewed by legal counse!l and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902048 Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology

Commission
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Earliest possibie date of adoption: April 10,

1989

For further information, please cali: (512)
463-5542

* ® é

Chapter 85. Salon
Requirements

e 22 TAC §85.1

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeat of §85.1, concerning one-
operator beauty salon (beauty salon require-
ments). The repeal is being proposed due to
the fact that this section no longer serves the
purpose for which it was originally intended.
The effect will be to eliminate unnecessary
regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or focal
government or small businesses as a resuit
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal will be the alimi-
nation of an unnecessary regulaticn. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is propcsed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and ragulations consis-
tent with the Act that are needed to protect
the public’s health and welfare.

§85.!. One-Operator Beauty Salon.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
fourd to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902058 Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology

Commission

Eariiest possible date of adoption: Aprit 10,
1989

For further informatiori, please call: (512)
463-5542

¢ ¢ ¢
s 22 TAC §85.2

{Editor's nole: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, Jarnes Farl Rudder

Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeai of §85.2, conceming
multiple-operator beauly salon (beauty salon
requirements) The repeal is being proposed
due to the fact that this section no longer
serves the purpose for which it was originally
intended. The effact will be to eliminate un-
necessary regulation,

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
peried the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enfercing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in efiect the public benefit anticipated as a
result of enfercing the repeal will be the elimi-
nation of an unnecessary requlation. There is
no ardicipated economic cost to individuais
who are iaquired to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texus, 78701,

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmatology Commission with the au-
thority to issug rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§85.2. Multiple-Operator Beauty Salon.

This agency hereby cartifies that the proposal
has bsen reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902059 Delores L. Alspaugh

interim Executive Director
Texas Cosmetology
Commission

Earliest possible date of adoption: Aprii 10,
1989

For further information. please call: (512)
463-5542

. ¢ é
e 22 TAC §385.3

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §85.3, concerning all
beauty salon (beauty salon requirements).
The repesl is being proposed due to the fact
that this section no longer serves the purpose
for which it was originally intended. The effect
will be to eliminate unnecessary regulation.

Delores L. Alspaugh, intarim executive direc-
for, has determined that fcr the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or tocal
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first tive years the repeal is

in effect the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated eccnomic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
50 Janis Rebold, Administrative Assistant,
1111 Ric Grands, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to Issue fules and requiaticns consis-
tent with the Act that are needed to protect
the public's health and welfare.

§853. All Beauty Salons.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8802060 Delores L. Alspaugh
Interim Execulive Director
Texas Cosmetology

Commisgsion

Eatliest possible date of adoption: Aprit 10,
1989

For further information, please call: (512)
463-5542

¢ Y ¢
e 22 TAC §85.11

(Editor's note: The text of the following section
proposed for repeal will not be published. The
seciion may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Rooin 245, James Earl Rudder
Buiiding, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §85.11, concerning one-
operator hairweaving salon (hairweaving sa-
lon requiremants). The repeal is being pro-
posed due to the fact that this section no
longer serves the purpcse for which it was
originally intended. The effect will be to elimi-
nate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the iirst five years the repeal is
in effect the public benefit anticipated as a
result ot enfarcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
whe are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Agsistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and weifare.
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§85.11. One-Operator Hairweaving Salon.

This agency hereby certifies that the proposel
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1982

TRD-8802061 Delores L. Alspaugh
interim Executive Director
Texas Cosmetoiogy
Commission

Earliest possible date ot adoption: April 10,
1989

For further information, please call: (512)
463-5542

¢ & é
e 22 TAC §85.12

(Ediior's rote: The text of the following section
proposed for repeal will not be published. The
szction may be examuned in the offices of the
Texas Cosmetology Commission or in the Terxas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetclogy Commission pro-
poses the mpeal of §85.12, concerning
multiple-operator hairweaving salon
(hairweaving salon requirements). The repeal
is being proposed due to the fact that this
section no longer serves the purpose for
which it was originally intended. The effect
will be to eliminate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administaring the repeal.

Ms. Alspaugh olso has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result ot enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
propesed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701,

The repeal is proposed under Texas Civil
Statules, Ariicle 8451a, §4, which provide the
Texas Cosmatology Commission with the au-
thority to issue tules and regulations consis-
tant with the Act that are needed to protact
the public’'s health and welfare.

§85.12. Multiple-Operator FHairweaving Sa-
lon.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989,

TRD-8902062 Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology
Commission

Earliest possible date of adopticn: April 10,
1989

For further information, please call: (512)
463-5542

¢ ¢ ¢

e 22 TAC §85.13

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosimetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Buiding, 1019 Brazos Street, Austin)

The Texas Cosmetology Commission pro-
poses the repeai of §85.13, concerning
hairveaving specialiy salons (hairweaving
salon requirements). The repeal is being pro-
posed due tc the fact that this section no
longer serves the purpose for which it was
originally intended. The effect will be to elimi-
nate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
ter, has determined that for the first five-year
period the proposed repeal is in effect there
will be no dfiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh &lso has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the progosal may te submitted
to Janis Reboid, Administrative Assistant,
1111 Ric Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to isstie rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§85.13. Hairweaving Speciaity Salons.

This agency hereby certifies that the proposal
has been reviewed by legal counsei and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-6302063 Delores L. Alspaugh
Interim Executive Director
Texas Cosmeiology

Commission

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

* . ’
o 22 TAC §85.21

(Editor’s note: The Yext of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

Tho Texas Cosmetology Commission pro-
poses the repeal of §85.21, concerning one-
operator manicuring salon (manicuring salen
requirements). The repeal is being proposed
due to the fact that this section no ionger
servas the purpose for which it was originally
intended. The effect will be to eliminate un-
necessary regultion.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
periad the proposed repeal is in effect there
will ba no fiscal implications for state or local
govarnment or small businesses as a result
of enforcing or administering tho repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in offect the public berefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation, There is
no anticipated economic cost to individuals
who aro required to comply with the repaal as
proposed.

Comments on the proposal may be submitted
to Jams Rebold, Administtative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commissicn with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§85.21. One-Operator Manicuring Salon.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989,

TRD-8902064 Delores L. Alspaugh
Interim Executive Director
Texas Coumetoiogy

Commission

Earliest possible date of adoption: April 10,
1989

For further informaticn, please call: (512)
463-5542

® ¢ ¢
e 22 TAC §85.22

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §85.22, conceming
muitiple-operator manicuring salon {manicur-
ing salon requirements). The repeal is being
proposed due to the fact that this section no
longer serves the purpose for which it was
originally intended. The effect will be to elimi-
nate unnecessary regulation,

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed rapeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Aispaugh also has determinad that for
each year of the first five years the repaal is
in effect the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no articipated economic cost to individuals
who are required to comply with the repeal as
proposed

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,

¢ Proposed Sections
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1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Cummission with the au-
thority to issue rulcs and regulations cansis-
tent with the Act that are needed to protect
the public's health 2nd welfaro.

§85.22. Multiple-Operator Manicuring Sa-
lon.

This agency heteby certifies that the proposal
has been reviewed by legal cournsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Toxas, on March 7, 1939,

TRD-8902065 Delores L Aispaugh

Interim Executive Director
Texas Cosmotology
Commussion

Earliest possible aate of adoption: Apiil 10,
1989

For further information, pleate call: (512)
463-5542

° ¢ ¢
e 22 TAC §85.23

(Editor's note: The text of the following section
proposed Jor repeal will no: be published. The
section may be examined in the offices of the
Texas Cosmetology Comumission or in the Texas
Register office, Room 245, Jam+s Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §85.23, concerning all
specially salons (manicuring salon require-
ments) The repeal is being proposed due to
the fact that this section no longer serves the
purpose for which it was originally intended.
The effect will be to eliminate unnecessary
regulation.

Deloras L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
pericd the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of anforcing or administering the repeal.

Ms. Alspaugh also has determined that for
euch year of the first five years the repeal is
in effect the pubiic benefit anticipated as a
vesult of enforcing the repeal will be the elimi-
nation of an unnecassary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Commaents on the proposa! may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repea! is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protact
the public’'s health and welfare.

§85.23. All Specialty Salons.

This agency hereby certifies that the proposal
has been roviewed by legai counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-89802066 Delores L. Algpaugh

Interim Executive Director
Texas Cosmetology
Cemmigsion

Earliest possible date of adoption; April 10,
1985

For further information, ploase call: (512)
463-5542

& ¢ é
@ 22 TAC §85.31

{Editor's note: The text of the following section
proposed for repeal will not be publisked. The
section may be cxamined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Buiding, 1019 Brazos Street, Austin )

The Texas Cosmetology Commission pro-
poses the repeal of §85.31, concerning one-
operator facial salon (facial salon require-
ments). The repeal is being proposed due to
the fact that this section no longer serves the
purpose for which it was originally intended.
The effect will be to eliminate unnecessary
regulavon.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the fust five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal will ba the elimi-
nation of an tnnecegsary regulation. There is
no anticipated ecunomic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on th -posal may he submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§85.31. One-Operator Facial Salon.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8302067 Delores L. Alspaugh
Interim Executive Director
Texas Cosmaetology

Commission

Earliest possibie date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

¢ ¢ 4
* 22 TAC §85.32

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas C tology C ission or in the Texas

Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Strest, Auctin,)

The Texas Cosmetology Commission pro-
poses the repeal of §85.32, conceing
multiple-operator facial salon (facial salon re-
quirements). “he repeal is being propoused
due to the fact that this section no longer
serves the purpose for which it was originally
intended. The effect will be to eliminate un-
necessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a resuit
of enforcing or admiristering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in effact the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Jamis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statuies, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thonity to issue rules and regulations consis-
tent with the Act that are needed to protect
the public’s health and wellare.

§85.32. Muliiple-Operator Facial Salon.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902058 Delores L. Alspaugh
Interim Executive Director
Texas Cosmaetology

Commission

Earliest possible date of adoption: April 10,
1989

For further informaticn, please call: (512)
463-5542

¢ . ¢
o 22 TAC §85.33

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmeiology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §85.33, conceming all
specialty salon (facial salon requirements).
The repeal is being proposed due te the fact
that this section no longer serves the purpose
for which it was originally intended. The effact
will be to eliminate unnecessary regulation.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or iocal
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
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oach year of the first five years the repeal is
in eoffect the public bensfit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost {0 individuals
whio are required to comply with the repeal as
proposed.

Comments con the propesal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

Tha repeal is propossd under Texas Civil
Statutes, Ariicle 8451a, §4, which provida the
Texas Cosmetology Cosnmission with the au-
thority to issue rules and rogulations consis-
tent with the Act that aie needed fo piotect
the public's health and welfare.

§85.33. All Specialty Salons.

This agency hereby certifies that the proposal

as been reviewed by lega!l counsel and
found to be within the agency's authority to
adopt.

lasued in Austin, Texas, on March 7, 1989.

TRD-5202059 Delores L. Alspaugh

intenm Executive Director
Texas Cosmetology
Cemmission

Earliest possible date of adoption: Apri! 10,
1989

For {urther information, please call: (512)
463-5542

& ¢ ¢
e 22 TAC §8541

(Editor's note’ The text of the following section
proposed for repeal will not be published. The
section may bz examined in the offices of the
Texas Cosmetology Commission or in the Texas
Regisier office, Room 245, James Earl Rudder
Bualding, 1019 Brazos Street, Austin.)

The Texas Cosmelology Comrnissior pro-
poses the repesl of §85.4%, concerning re-
quired floor space (for wig salons). The
repeal is proposed due to the fact that this
section no longer serves the purposo for
which it was intended. The effuct wili be 1o
eliminate unnecessary regulations.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for tho first five-year
period the proposed repeal is in offect there
will be no fiscal implications for state or local
government or small businesses as a result
of anforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five ycars the repeal is
in effect the public bensfit anticipated as a
result of enforcing the repez! will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuaie
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Admunistrative Assistant,
1111 Rio Grande, Auctin, Texas, 78701.

The repsal is proposed under Texas Civil
Statutes, Article B451a, G4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protact
the public's health and weltare,

§85.41. Required Floor Space.

This agancy hereby certifies that the proposal
has been reviewed by legal counsel and
found to ba within the agency’s authority to
adopt.

lssued in Austin, Texas, on March 7, 19584,

TRD-8902070 Delorez L. Alspaugh
Interina Executive Director
Texas Cosmetology

Commission
Earliost possible date of adoption: April 10,
1689
For furthor infoimation, please call: (512)
463-5542

é é ¢
Chapter 87. Schools
o 22 TAC §87.1

{Editor's note: The text of the following section
propaosed for repeal will not be published. The
section mey be excrined in the offices of the
Texas Cosmetology Commissior or in the Texas
Register office, Room 245, 1. Farl Rudder
Building, 1019 Brazos Stroer, .lustin)

~

Thz Texas Cosmetology Commission pre-
poses ing repual of §87.1, concerning build-
ing ¢in privaie beauty culiure schools). The
repeal is proposed due to the fact that this
soction no longer serves the purpose for
whicr it was oniginally intended. Tha offect
will be to eliminate unnecassary regulations.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a resuit
of enforcing or administering the repeal.

Ms. Alspaugh also has detsrmined that for
each year of the first five years the repaal is
in effect the public benefit anticipated as a
rasult of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There is
ne arlicipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comingnts on the proposal may be submitted
to Janis Febold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposad under Texas Civil
Statistes, Article 84513, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
lent with the Act that are necded to protoct
the public’s health and wellare

§87.1. Building.

This agoncy hereby certifies that the proposal
has boen reviewed by legal counsel and
found to Lo within the agency's authorily to
adopt.

issued in Austin, Texas, on March 7, 1989

TR 3902071 Delores .. Alspaugh
Interim Executive Director
Texas Cosmetology
Commussion

Earliest possible dote of adoptien: April 10,
1989

For further information, please call: (512)
463-5542

L4 ¢ ¢

a

¢ 22 TAC §87.2

{Editor's note: The text of the following section
proposed for repeal will not be published. The
seciton may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Roo.n 245, James Earl Rudder
Puilding, 10130 Riazos Sireet, Austin.)

The Toxas Cosmetology Commission pro-
pos ho ropeal of §87.2, concaining class-
roors (in private beauty culturs schools).
The repeal is being proposed us to the fact
that this section no longer soives the purpose
for which it was originally intended. The effect
will be to eliminate unnecassary regulations,

Dslores L. Alspaugh, interirn executive direc-
tor, has datermined that for the first five-year
period the proposed repaal is in effect there
will ba no fiscal implications for state or local
governmant or small businesses as a result
of enforcing or administeiing the repeal.

Ms. Alspaugh aiso has cxierm’ned that for
aach yoar of the first five years the repeal is
in civect the public bensiii enticipated as a
result of enfoicing the rapsal wil be the elimi-
natior of ar: unnscassary regtlation. Thers is
no anticipated econcinic cost to individuals
who are required to comply with the repeal as
proposed.

Comnients on the proposal may bo submitied
to Janis Rebold, Admustrative Assistant,
1111 Rio Grande, Austiri. Texas, 78701

The repeal is proposed under Texas Civil
Staiutes, Article 8451«, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and wellfare.

§87.2. Classroom.

This agency hereby rartifies that the proposal
has been reviewee by legal counsel and
found to be within tiie agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902072 Delores L. Alspaugh
Intanim  Executive Director
laxas Cosmetology

Commissicn

Earlicst possible date of adeption® April 10,
1989

For further information, please call: (512)
463-5542

L7 ¢ L/
o 22 TAC §87.3

(Ediior's note: The text of the following section
proposed for repeal will not be pubiished. The
zecliom may be examined im the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Rocm 245, James Earl Rudder
Buiiding, 1019 Brazos Sireet, Austin.)

L)

The Texas Cosmetology Commission pro-
poses the repeal of §87.3, concaming school
aquipment list (for privata beauty culture
school). The repeal is being proposed due to
the fact that this section no ionger serves the
purpose for which it was originally intended.
The effect will be fo eliminsie unnecassary
regulations.

Delores L. Alspaugh, interim executive direc-

¢ Proposed Sections
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tor, has determined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implicaticns for state or local
government or small businesses as a resuli
of enforcing or administcring the repeal.

Ms. Alspaugh alsc has determined that for
each year of the first tive years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repoal will ba the elimi-
nation of an unnccessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Commenits on the proposal may be subritted
to Janis Rebold, Administrative Assistant,
1111 Rio Grands, Austn, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, 84, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and reguiations corisis-
tent with the Act that are needed to protect
the public's health and welfare.

§87.3. School Equipment List.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's autherity to
adopt.

Issued in Austin, Texas, on March 7, 1989

TRD-8902073 Delores L. Alspaugh

Interim Executive Dirsctor
Taxas Cosmetology
Commussion

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

¢ 6 L4
* 22 TAC §87.4

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Sireet, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §87.4, concerning junior
department (for private beauty culture
schoois). The ropeal is being proposed due to
the fact that this section no fonger serves the
purpose for which it was originally intended.
The effect will be to eliminate unnecessary
regulations.

A

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first tive-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. There 1s
no anticipated eccnomic ccst to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and regulations corsis-
tent with the Act that are needed to protect
the public's healih and welfare.

§87.4. Junior Department.

This agency hereby certifies that the proposal
has been ieviewed by legal counsel and
found to ba within the agency's authority tr
adopt.

Issued in Austin, Textas, on March 7, 1982

TRD-8802074 Delores L. Alcpaugh
interim Executive Director
Texas Cosmetology

Comnussion

Earliest possible date of adoption: Aprii 10,
1989

For {urther information, please call: (512)
463-6542

a

¢ ¢ 4
e 22 TAC §875

(Ediior's note: The text of the following section
proposed for repeal will not be published. The
section may be cxamined w the offices of the
Texas Cosmetology Commission or i ihe Texas
Reguster office, Roeom 243, James Earl Rudder
Building, 1619 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §87.5, concerning senior
department  (for private beauty culture
schools). The repeal is being proposed due to
the fact that this section no jonger serves the
purpose for which it was originally intended.
The effect will be to eliminate unnecessary
regulations.

Delores L. Alspaugh, interim executive direc-
tor, has dotermined that for the first five-year
pericd the proposed repeal is in efiect there
will be no fiscal implications for state or locai
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh aiso has determined that for
each year of the first five years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary regulation. Thers iz
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may bte submitied
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Articie 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thonty to issue ruias and regulations consis-
tent with the Act that are needed to protect
the public's health and weltare.

§87.5. Senior Departmeni.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8902075 Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology

Commussion

Earligst possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

~

¢ L4 ¢
o 22 TAC §87.6

(Editor’s note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetelogy Cosmmission or in the Texas
Register office, Room 245, James Earl Rudder
Bwilding, 1019 Brazos Strect, Austin )

The Texas Cosmetology Commission pro-
poses the repeal of §87.6, concerning dispen-
sary (for privaie beauty culture schools). The
repeal is being proposed due to the fact that
this section no longer serves the purpese for
which it was originally intended. The effect
will be to eliminate unnecessary regulations

Delores |.. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the proposed repsal is in effect there
wiit be no fiscal implications for state or local
government or small businessos as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
sach year of tha first five years the iepeal is
in effect the public berafit anlicipated as a
rasult of enforcing the repeal will ba the elimi-
nation of an unnacessaiy regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitied
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is propesed under Texas Civil
Statutes, Article 8451a, §4, which provids the
Texas Cosmetology Commission with the au-
thority to issue rules and reguiations consis-
tent with the Act that are needed to protect
the pubiic's health and welfare.

§87.6. Dispensary.

This agency hereby certifies that the preposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on March 7, 1989,

TRD-8802078 Delores L. Alspaugh
interim Executive Director
Texas Cosmetology

Commission

Earliest possible date of adoption: April 10,
1989

For further information, piease call: (512)
463-5542

"~

¢ ¢ L4
° 22 TAC §87.7

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Ci toiogy C ission or in the Texas
Register office, Room 245, James Earl Rudder
Buiiding, 1019 Brazos Sireet, Austin.)

The Texas Cosmetology Commission pro-
poses the repeal of §87.7, concerning notifi-
cation of change of squipment (for private
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beauty culture schools). The repeal is being
proposed because this section no longer
serves the purpose for which it was originally
intendad. The effect will be to eliminate un-
necassary regulations.

Delores L. Alspaugh, interim exacutive direc-
tor, has determined that for the first five-yoar
peiicd the proposed repeal is in effect there
will be no tiscal implications for state or local
govemnment or smal busingsses as a rosult
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
each year of the first five yoars the repeal 1s
in eftect the public benefit anticipated as &
result of enforcing the repesal will he the elimi-
nation of an unnecassary regulation There is
no anticipated economic ceost o individuals
who are required to corply with tho repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Administrative Asstslant,
1111 Rio Grande, Austin, Texas, 78701

The repsal is proposed under Texas Civil
Staiutes, Articls 8451a, §4, which provide the
Texas Cosmetology Commission with *he au-
thority to issue rules and regulations consis-
tent with the Act that are needed to protect
the public's health and welfare.

§87.7. Notification of Change of Equipmen.

This agency hereby certifios that the proposal
has besn reviewed by legal counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on March 7, 1989.

TRD-8902077 Dalores L. Alspaugh

Interim Executive Direcior
Texas Cosmetology
Commission

Earliest possible date of adoption: April 10,
1089

For further information, please call: (512)
463-5642

A

4 ¢ ¢
e 22 TAC §87.8

(Editor's note: The text of the following section
proposed for repeal will rot be published. The
section may be examined in the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Buiiding, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
posas the repeal ot §87.8, concerning original
license fee (for private beauty culiure
schools). The repeal is being proposed due to
the fact that this section no longer serves the
purpose for which it was originaily intended.
The effect will ba te eliminate unnecessary
regulations.

Defores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
period the propused repeal is in effect there
wiil be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also has determined that for
sach year of the first five years the repeal is
in effact the public benefit andcipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecassary regulation. There is

no anticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Janis Rebold, Adminisirative Assistant,
11145 Rio Grande, Austin, loxas, 78701.

The repeal is proposed under Texas Cwil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thonty to issue rules and regulations consis-
tent with the Act that are necded to protect
tha public's health and wellate.

§87.8. Original License Fee.

This agency hereby cortifies that the proposal
has been reviowed by legal counse! and
found to be within the agency's authority to
adopt.

lssuad in Austin, Texas, on March 7, 1989.

TRD-8902078 Delores L Alspaugh

Interirn Executive Director

Texas Cosmetolegy
Commission

Earliest possible date of adoption April 10,
1989

For fuither informaton, please call: (512)
463-5542

¢ 12 $
e 22 TAC §879

(Editor's rote: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of ihe
Texas Cosmetology Commission or in the Texas
Kegister office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin )

n

The Texas Cosmetology Cemmission pro-
poses the repeal of §87 9, concerning inspec-
tion (for private beauty culture schools). The
repeal is being proposed because this section
no longer serves the purpose for which it was
originally intended. The effect will be to elimi-
nate unnecessary regulations.

Delores L. Alspaugh, interim executive direc-
tor, has determinad that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of anforcing or administering the repeal.

Ms. Alspaugh also has determinad that for
each year of the first tive years the repeal is
in effect the public benefit anticipated as a
result of enforcing the repeal wili be the elimi-
nation of an unnecessary reguiation. There is
no enticipated economic cost to individuals
who are required to comply with the repeal as
proposed.

Comments on he proposal may be submitted
1o Janis Reboid, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provide the
Teras Cosmetology Commission with the au-
thority to issue rules and regulations consis-
tont with the Act that are needed to protect
the public’s health and welfare.

§87.9. Inspection.

This agency hereby certifies that the proposal
has been reviewad by legal counsel and

found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 1989.

TRD-8802073 Delores L. Alspaugh

interime Executiva Director

Toxas Cosmetology
Commission

Earliest possible date of adoption: April 10,

1939

For further information, please call: {512)
463-5542

~

® $ L4
* 22 TAC §87.10

{Editor's note: The teat of the following section
proposed for repeal will ot be published. The
section may be examined in the offices of the
Texas Cosmetology Conmission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pro-
poses the ropeal of §87.10, concerning mini-
mum student kit for ali private beauty schools
for vach student Tho repeal is being pro-
posed bscauss this section no longsr serves
the purpose for which it was originally intend-
ed. The effect will be to sliminate unneces-
sary requlations.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-year
pericd the proposed repeal is in effect there
will be no fiscal implications for state or local
governmenrt or small busingsses as a result
of enforcing or administering the repsal.

Ms. Alspaugh also has dstermined that for
each year of the first five years the repeal is
in effect the public benafit anticipated as a
result of enforcing the repaal will be the elimi-
nation of an unnecessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
propased,

Commients on the proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Article 84512, §4, which provide the
Texas Cosmatology Commission with the au-
thority to issue rules and regulations consis-
tent with the Act thai are needed to protect
the public’s heaith and wellare,

§87.10. Minimum Studess Kit for All Pri-
vate Beauty Schools for Each Student.

This agency hereby certifies that the proposal
has been reviewed by legal counsei and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 7, 19€8.

TRD-8902080 Delores L. Alspaugh
Interim Executive Director
Texas Cosmeiology

Commission

Earliest passible date of adoption: April 10,
1989

For further information, pieacs call: (512)
463-5542

¢ ¢ ¢
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e 22 TAC §87.21

(Editor's note: The tex: of the following section
proposed for repeal wili not be published. The
section may be examined in the offices of the
" Texas Cosmetology Cormumission or in the Texas
Register office, Room 245, Jarnes Ear! Rudder
Building, 1019 Brazos Strect, Austin)

The Texas Cosmetolagy Crmmission pro-
poses the repeal of §87.21, concerning faciii-
ties (for a vocational beauly culture schools).
The repeal 15 baing proposed because this
section no longer serves the purpose for
which it was ongmnally intended The effect
will be to eliminate unnacessary regulations

Delores L.. Alspaugh, intonm executive direc-
tor, has determined that for the first five-year
period the prcposed repedl is in effact there
will be no fiscal implications for state or local
govemnment or small businesses as a rosuit
of enforcing or adiministering the repeal

Ms Alspaugh also has determined that for
each year of the first five years the repeal 1s
in effect the public beneft anticpated as a
result of entorcing the repeal will be the ¢himi-
nation of an unnecessary requlation Thete is
no anticipated economic cost to individuals
who are required to comnly with the repeal as
proposcd

Comments on the proposal may he submitted
to Janis Rcbold, Adrnistrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repea! is proposed under Toxas Civit
Statutes, Articie B451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority to issue rules and reguiations consts-
tent with the Act that are needed to protect
the public’s health and welfare.

§87.21. Facilities.

This agency hareby certifivs that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on March 7, 1989.

TRD-8902081 Dalores L Alspaugh

Interim Executive Director
Texas Cosmaetology
Commission

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-5542

L4 L4 ¢
o 22 TAC §§7.22

(Editor's ncte: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Cosmetology Cormumission or in the Texas
Register office, Room 245, lames Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Cosmetology Commission pio-
poses the repeal of §87.22, concerning
equipmant list (for vocational beauty culture
schools). The repeal is being proposed due to
the fact that this section no longer serves the
purpase for which it was originally intended.
The effect will be to eliminate unnecessary
regulations.

~

Delores L. Alspaugh, interim executive direc-

tor, has determined that for the fiist five-year
period the proposed repeal is in offect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering tha repeal.

Ms Alspaugh also has doetermined that for
each year ot the fust five years the repeal is
in effect the public henefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary requiation. There is
no anticipated economic cost to individuals
who are required (o comply with the repeal as
proposed.

Comments on the proposal may bs submitted
ic Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701

The repeal is proposed under Texas Civil
Statutes, Article 8451a, §4, which provids the
Texas Cosmetelogy Commission with the au-
thonty to issue rules and reguiations consis-
tent with the Act that are needed o protect
the public’'s health and welfare.

§87.22. Equipment List.

This agency hereby certifies that the proposal
has been reviewed by legal counsei and
found to be within the agency's authority to
adopt

lssued i Austin, Texas, on March 7. 1989,

TRD-8802082 Detores L Alspaugh
Intenm Executive Director
Texas Cosmstology

Commission

Earliest possible date of adoption” Apri 10,
1989

For further information, please call: (512)
463-5542

¢ ¢ L
e 22 TAC §87.31

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section mcy be examined 1n the offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Buiiding, 1019 Brazos Street, Austin.)

A

The Texas Cosmetolegy Commission pro-
poses the repeal of §87.31, concerming re-
quired floor space (for wig schools). The
repeal is being proposed due to the fact that
this section no fonger sarves tha purposc for
which it was originally intended. The effect
will be to sliminate unnacessary regulations.

Delores L. Alspaugh, interim executive direc-
tor, has determined that for the first five-vear
period the propesed repeal is in effect there
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the repeal.

Ms. Alspaugh also hes determined that for
gach year of the first live years the repeal is
in_ effact the public benefit anticipated as a
result of enforcing the repeal will be the elimi-
nation of an unnecessary reguletion. There is
no anticipated economic cost to individuals
who are required to comply with tha repeal as
proposad

Comments on the proposal may be submitted
to Janis Rebold, Adnministrative Assistant,
1111 Rio Grande, Austin, Texas. 78701.

The repeal is proposed under Texas Civil

Statutes, Article 8451a, §4, which provide the
Texas Cosmetclogy Commission with the au-
thotity to issue rules and regulations consis-
tent with the Act that are needed o protect
the public's health and wolfare.

§87.31. Required Floor Space.

This agency hereby certfies that the proposal
has boen reviewed by legal counsel and
found o be within the agency's authority to
acdopt

Issued in Austn, Texas, on March 7, 1989

TRD-8902083 Delorea 1. Alspaugh
Interimy Exocutive Director
Texas Cosmetalogy

Commissicn

Earliest possible dato of adoption: Aprit 10,
1989

For further information, please call: (512)
463-5542

¢ é é
e 22 TAC §87.32

(Editor's note The text of the following section
proposed for repeal will wot be published. The
section mcy be examined in the offices of the
Texas Cosinctology Conunission or in the Texas
Register office, Room 245, James Earl Rudder
Budding, 1019 Brazos Sircet, Austin.)

A

The Texas Cosmetology Cormmission pro-
poses the repeal ot §87.32, concoarning re-

uired equipment (for wig schocls). The
iepeat is being proposed due to the fact that
this section no longer serves the purpose for
which it was criginally intended. The effect
will be to eliminate unnecessary reguiations.

Delores L. Alspaugh, interim executive direc-
tor. has detarmined that for the first five-year
period the proposed repeal is in effect there
will be no fiscal implications for state or local
government or small businessas as a result
of enforcing or administaring the repeal.

Ms. Alspaugh also has determined that for
each year of the first five yuars the repeal is
in effact the public benef! anticipated as &
resuit of enforcing the repeal will be the elimi-
nation of an unnacessary regulation. There is
no anticipated economic cost to individuals
who are required to comply with the repeal as
propused.

Comments on “he proposal may be submitted
to Janis Rebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeai is proposad under Texas Civil
Statutes, Article 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thonty to issue rules and regulations consis-
tent with the Act that are needsd to protsct
the public's health and waellare.

§87.32. Reguired Equipment.

This agency hereby cortifies that the proposal
has been reviewed by legal counssl and
found to be within the agency's authority to
adopt

lssued in Austin, Texas, on March 7, 1989.

TRD-8902084 Delores L. Alspaugh
Interim Executive Director
Texas Cosmetology

commiasion
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Earliest possible date of adoption: April 10,
1939

For further information, please call: (512)
463-5542

EN

¢ ¢ ¢
e 22 TAC §87.33

(Editor's note. The iext of the following section
proposed for repeal will not be published The
section may be examined in the offices of the
Texas Cosizetoiogy Commission or in the Toxas
Register office, Room 245, James Earl Rudder
Bulding, {019 Brazos Street, Austin)

The Texas Cosmsfolegy Commission pio-
poses the repeal of §87.33, concoming addi-
tional requirements (for wig schools). The
repeal is being proposed bacause this secuon
no longer seives the purpose for which 1t was
ariginaily intended. The effact will be to elimi-
nate unnecessary regulations.

Daiotes L Alspaugh, interim executive diac-
tor, has determired that for the first tive-vear
period the proposed repeal is 1n effect there
wili be rno fiscal implications for state or local
governmant or small businesses as a tesult
of enforcing or administenng the repeal.

Ms. Alspaugh also has deterrmined that for
each year of the first five years the repeal 1s
in effect the public beneftt anticipated as a
resuit of enforcing the repeal wiil be the elinu-
nation of an unnecessary regulation There is
no anticipated economic cost o individuals
who are required o compiy with the repeal as
proposed.

Comments on the proposal may be submilted
to Janis Rebold, Administrative Assistant,
1111 Ric Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Ariicle 8451a, §4, which provide the
Texas Cosmetology Commission with the au-
thority 12 issue rules and regulations consis-
tent with the Act that are needed o protect
the public's healih and welfars.

§87.33. Additional Requirements.

This agency hereby certifies that the propcsal
has bsen raviewed by legai counsel and
found to be within the agency's authority to
adopt.

issued in Austin, Texas, on March 7, 1989.

TRD-8902085 Deloras |. Alspaugh
Interim Executive Director
Texas Cosmatology

Commisson

Earliest possibie date of adoption: April 10,
1889

For further information, please call: (512)
463-5542

A

¢ ¢ ¢
» 22 TAC §87.34

(Editor's note: The text of the following section
proposed for repeal will rot be published. The
section may be examined in ihe offices of the
Texas Cosmetology Commission or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin)

The Texas Cosmetology Commission pro-
poses the repeal of §87.34, concerning in-
spection (for wig schools). The repeal is

being proposed dua to the fact that this sec-
tion no fonger serves ths purpose for which it
was originally intended. Thae effect will be to
eliminate unnacaessary regulation.

Delores L. Alspaugh, interim orecutive direc-
tor, has determingd that for the first five-year
poriod the proposed repoal is in effact thero
will be no fiscal implications for state or local
government or small businesses as a result
of enforcing or administering the tepeat

Ms. Alspaugn also has deteimined that for
aach year of the first five yoars tho repeal is
n offoct the puklic benefi anticipated as a
rosult of enforcing the repeal will be the elnu-
nation of an unnecessary regulaticn. There is
no anticipated ecanomic cost to individuals
who are required to comply with the repeai as
proposed,

Comments o the proposal may be submitted
to Janis Hebold, Administrative Assistant,
1111 Rio Grande, Austin, Texas, 78701.

The repeal is proposed under Texas Civil
Statutes, Arucle 84514, §4, which provide tho
Texas Cosmetology Commussion with the au-
thority to issue tules and regulations consis-
tent with the Act tha! are naeded to protect
the public's health and welfare

§87.34. Inspections.

This agency heteby certifies that the proposal
has been reviewed by legal counse! and
found tc be within ithe agency's authority to
adopt

Issued in Austin, Texas, on March 7, 1989.

TRD-8902086 Delores L. Alspaugh

Interim Executive Director
Texas Cosmetology
Cormmission

Earliest possible date of adoption: Apnl 10,
1989

For further information, please call. (512)
463-5542

Iy

L 4 ¢ ¢
TITLE 28. INSURANCE

Part I. State Board of
Insurance

Chapter 3. Life, Accident, and
Health Insurance and
Annuities

Subchapter E. Group Life,
and/or Group Accident and
Health Insurance Policies
and Certificates

o 28 TAC §3.408

The State Buard of Insurance proposes new
§3.408, conceming mandatory policy provi-
siong for group poficies of accident and sick-
ness insurance. Sectien 3.408 was adopied
on an emergency basis and became effective
on November 2, 1988. Notice of the emer-
gercy adoption appeared In the November
11, 1988, issue of the Taxas Reagister (13
TexReg £669). The new section is necessary
to implement the provisicns of the Insurance
Code, Article 3.76, which provides that each
individunal or group policy of accident and

sicknass insurance that is delivered, issued
for delivery, or renewed in Texas shall pro-
vide for payment of benefits on behalt of
children to the Texas Department of Human
Services (the department) undor appropriate
circumstances The now section specifies the
language which an insurance palicy must use
to require payment to the dopartment, and
spectfios the circumstances under which ben-
efits must be paid to the departrment,

Kay Simenton, deputy insurance commis-
swoner ter hie insurance, has dstermined that
for the first five-year period the proposed sec-
ton 15 in effect there will be no fiscal implica-
tons for state or local governinent as a result
of enforcing or administering the saction. For
smal! busingsses, the cost of compliance with
the proposed section will ba the sams as the
anticipated oconemic cost to all person who
are fequired to comply with the section. On
the basis of cost per hour of labor, there is no
anticipated difference in cost of compliance
between small and large businesses.

Ms Simonton also has determined that for
each year of the tirst five years the section is
in effect the public beneht anticipated as a
result of enfoicing the section will be more
effective payment to the Texas Department of
Human Services of accident and haalth insur-
ance benefits for dependent children. The
anticipated economic cost to person who are
required to comply with the section 1s the cost
of amending cor endcrsing existing policy
forms That cost should be lass than $5.00
per policy

Comments on the proposal may be submitted
to Kay Simonton, Deputy Insurance Commis-
sioner for life insurance, Stats Board of Insur-
ance, 1110 San Jacinto Boulevard, Austin,
Texas 78701-1998.

The new section 1s proposed under the Insur-
ance Code, Article 3.76, §3, which authorizes
the State Board of Insurance to prescribe
uniform policy provisions, riders, and en-
dorsements for the policy requirements under
the Aricle

§3.408. Mandaiory Policy Provisions.

(a) Each group policy of accident
and sickness insurance that is delivered,
issued for delivery, or renewed in Texas on
or after January 1, 1988, includirg a policy
issued by a company subject to the Insur-
ance Code, Chapter 20, must contain a ben-
efit provisicn which states, "All benefits
paid 1988&, including a policy issued by a
company subject to the Insurance Code,
Chapter 20, must contain a benefit provi-
sion which states, "All benefits paid on
behalf of the child or children under the
policy must be paid to the Texas Depari-
ment of Human Services” whenever:

(1) the Texas Depanment of
Human Services is paying benefits under
the Human Resources Code, Chapter 31 or
Chapter 32, i.e., financial and medical assis-
tance service programs  administered
pursuant to the Human Resources Code;
and

(2) the parent who is covered by
the group policy has possession or access o
the child pursuant to a court order, or is not

¢ Proposed Sections
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entitled to access or possession of the child
and is required by the court to pay child
support.

(b) The inswrer or group nonprofit
hospital service company sust receive, at
its home office, written notice affixed to the
insurance claim when the claim 15 first sub-
mitted, and the notice must sizde that all
benefits paid pursuant to this section nust
be paid directly to the Texas Deparunent of
Human Services.

(c) Wik respect to any policy
forms approved by the State Board of Tnsur-
ance prior to the effective date of this sec
tion, an insurer is authorized to achiecve
compliance with this seetion by the use of
endorsements or riders, provided such en-
dorsements or riders are appioved by the
State Bourd of Insurance as being in com-
pliance with this section and the provisions
of the Insurance Cede.

(d) All policies issucd or renewed
on and after Janvary 1, 1988, will be con-
sidered in compliunce with this section if
they contain the language prescribed within
subsoction (a) of this section.

This agency hetoby certifies that the proposal
has bsen raviswed by legal counsel and
found to be within the agency's authonty to
adopt.

lssued i Austin, Texas, on March 6, 1989

TRD-8902102 Nicholas Muiphy

Chief Clerk
State Board of Insurance

Earliest possible date of adopiion: Apiil 10,
1989

For further information, please call: (512)
463-6327

¢ ® ¢

Chapter 7. Corporate and
Financial

Subchapter A. Examination
and Corporate Custodian and
Tax

« 28 TAC §7.73

(Editor's Ncte: The State Board of Insurance
proposes for permanent adoption the new
section it adopts on an emergoncy basis in
this issue, The text of the new section is i
the Emergency Rules section of this issue.}

The State Board of insurancs proposes new
§7.73, concerning annual statemant diskette
filing requirements for financial activities by
insurance companies and other entities regu-
lated by the board. Notification of adoption of

this saction on an emergency basis appears
elsewhare in this issue of the Texas Ragister.
This new section is necessary to facilitate
appropriale reporting by affected entitios and
to provido for tmely and reliable review of
financial data from each entity's annual state-
mont. Rapid and reliablo review can produce
fast action when nacessary to maintain o
teguiated entity In sound financial condiion
that will protect peclicyholders and other con
sumers. This new section requires that, in
1GR9, requlated antites must provide the
board with machina-readable diskettes con-
taining fiinancial information concerning activi-
ties durting ™M 388 calendar year This now
section alsa requires some reporting by disk-
ette to the National Asscciation of Insurance
Commissionais. The new section also refers
regulated entities to mantals which specify
the form and content of computerized data
that the regulated entitios must provide on the
diskettes. The manuals require information
concerning the financial condticn and buss-
ness operations of the regulated entitias. Tho
board has filad with the Ofhice of the Secre-
tary of State, Texas Registor Division, copies
of the manuals and specifications proposed
for adoption by reference. Other copivs of
these manuals and specifications as pro-
posed are available for inspection at the of-
fice of the Chief Clerk in Reom 408 of the
State Insurance Sudding at 1110 San Jacinto
Boulevard in Austin

Scott Nance, director of corporate activities,
has cetermined that for the first five-year
penicd the proposed section will be in eftact
therg will be no fiscal imphcations for state or
local government as a result of enforcing or
adminustering the section. The anticipated
aconomic cost to small businesses and other
persons who are required to comply with the
proposed section depends on the method of
comphance that a regulated entity selects. if a
regulated entity elects to purchase electronic
data processing equipment and to prepare
diskettas internally, the anticipated maximum
cost of compliance would be $7,5C0 for the
first year, and $1,200 for gach of the next four
years. If the regulated antity chooses 10 use
an independent consuitant or vendor to pre-
pare a diskette adequate to comply with the
requirements of this section, the antcipated
possible economic cost of compliance would
be between $500 and $2,000 for each year of
the first five years that the proposed section
will be in effect, with the exact cost depending
on the fee schadule of the independent con-
sultant or vendor whom tha regulated entity
chooseas to utihze. On the basis of cost per
hour of laber, there is no expected difference
in cost of compliance bstween small
businesses and larger businesses affected by
the section.

Mr. Nance also has determined that for each
yaai of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be the adoption of
requiremenis and instructions to facilitate ap-
propriate reporting by regulated entities and

to facilitate review by the board of reported
information. The anticipated economic cost to
persons who are required to comply with the
proposed section will be tho same as that
described previously as the cost to small
husinesses.

Comments of the preposal may be submitied
to Nicholas Murphy, Division Tode 0110,
Chiet Clork, State Board of Insurance, 1110
Zan Jacinto Boulevard, Austin, Texas 76701
1998

The new saction is proposed undor the Insur-
ance Coda, Atticles 104, 111, 307, 6 114,
612, 8.07, 808, 8.21, 824, 1108, 11.19,
15.15, 1516, 1722, 1725, 18.12, 19.08,
2002, 21 21, 21.43, 2154, 2206, and 22.18
and Texas Civil Statutas, Article 6252-13a, §4
and §5. The Insuranco Cods, Article 1.04,
authonzes the Stats Board of Insurance to
dotermine policy and rulss Article 1. 11 au-
thorizes the beard to make such changes in
the forms of annua! siaiements as shall seam
to it best adapted to elicit a true exhibit of the
condition and methods of transacting busi-
ness of regulated entities, and also requires
certain entities to fila with the National Asso-
cation of Insurance Commissioners. Article
2121 prohibits any peorson engaged in the
business of inswance fiorm filing with any
public official any false statement of financial
condition of an Insurer with inient to deceive.
Article 21.43 reauires that the provisions of
the Insuranco Code arg cunditions on which
foreign insurance corporations are permitied
tc do business in this state. The Insurance
Code, Arucles 307, 6 11, 6 12, 8.07, 8.08,
82i,8.24, 1106, t1 19, 1515, 15,16, 17.22,
17 25, 18 12, 13.08, 20.02, 21.54, 22.06, and
22.18, requires the filing of annual state-
ments, annual reporis, and other information
by certain entities regulatad by the board,
applies particular statutory law respecting re-
ports to those entities, and specifies particuiar
rule-making authority relating to those enti-
ties Toxas Civii Statutes, Article 6252-13a,
§4, authorize and require each state adminis-
trative agency to adopt rules of practice sel-
ting forth the nature and requirements of
available procedures. Section 5 prescribes
the procedures for adoption of ruies by any
state administrative agency.

This agency hereby certifies that tha proposal
has been raviewed by iegal counsel and
found lo be within the agency's authaority to
adopt

Issued in Austin, Texas, on February 27,
1989,

TRD-8901943 Nicholas Murghy
Chief Clerk

State Board of Insurance

Earliest possible date of adoption: April 10,
1989

For further information, please call: (512)
463-6327
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TITLE 31. NATURAL
RESOCURCES AND
CONSERVATION

Part  IX. Texas Water
Commission

Chapter 305. Consolidated
Permits

Subchapter N. Memorandum
of Understanding
o 31 TAC §305.521

Tho Texas Wator Commussion (TWC) pro-
poses new §305 521, concerning the adop-
tion by reference of memoranda of
undeistanding (MOU) between the Texas
Water Commission and other state agencies
The adopiion of a MOU reguires rule makiag
as sot forth in tho Texas Wator Code, §5 104,
The fwst MCU referencod is between the
Texas Dopartment of Health (TDH), tho
Yexas Ar Control Boaid (TACB), and the
Yoxas Water Commission. This memoian-
dum s being proposed te foster interagency
cooperation, to aveid duplicatios of sffort, to
avoid placing the burden of dual regulation on
owners and operators, to appnse the public of
state agencies’ activibies, to estacush an en-
ferceable  compliance-monitoring  regimen,
and to provide fur the ceordination of activi-
ties of agencies relating o the management
of sewage sludge.

Section 305 521 was previously proposed by
TWC in the July 29, 1988, 1ssue of the Texas
Registar (10 TexReg 3736), and was auto-
matically withdrawn and is now being re-
placed because of substantive changes
which have been made as a resuit of public
comments and because the Texas Wate, De-
velopment Board is no longer a paiticipant
and signatory in the MQU, proposed in
§305.521.

The second MOU listed in the new proposed
§305.521 is betwesn TDH and TWC. The
purpose of this MOU is to institute an inte-
grated approach for the licensing and permit-
ting of the management of non-hazardous
wastewater that contains radioactive constitu-
ents, to implement and coordinate the regula-
tory requirements of the agenciss, and to
provide a constituent approach to licensing
and permitting 1n arder to avaid duplication of
efforis.

Under the Taxas Water Code, §5.104, the
TWC shall adopt by reference any memoran-
dum of understanding betaeen TWC and any
other state agency. Copies of the proposed
memoranda are available upon request from
TWC, Legal Division, P.O. Box 13087, Austin,
Texas 78711-3087, (512) 463-8087. The
TACB and TDH are also proposing the imem-
oranda of undersianding for inclusion in thair
rules, as appropriate.

Roger G. Bourdeau, chief fiscai officer, hus
determined that for ths first five-year period
the proposed section is in effect there wili be
no fiscal implications for state or iocal govern-
ment or small businesses as a result of en-
forcing or administering the section

Mr. Bourdeau also has determined that for
each year of tha lirst five years the section is
in effect the public benefit antcipated as a

result of enforcing the section will be that the
regulated community and ihe public at large
will know the exact rasponsibilities of each
agancy involved in the MOUs and therofore
know who to contact to ask questions, voice
concerns, or submit compliance Thate is no
anticipated economic cost tn individuals who
are required to comply with the seclion as
proposed.

Communts on the proposal may be submitted
to Kevin McCalla, Legal Division, Texas Wa-
ter Commission, PO Box 13087, Austin,
Texas 78711-3037 Camments will bo 1e-
ceived for 30 days following tho date of this
publication

The now saction 1s propased under the Texas
Water Codo, §5 104 and §26. 011, which
gives the commussion the authority to adopt
any rulos necessary to carry out its powers,
dutler, and policies and to protect water qual-
ity in the state The sections is also proposed
under the Texas Schd Waste Act, Texas Civil
Statutes, Articlo 4477-7, 3, and 4, which gives
the commussion the authonty to regulate in-
dustrici sohd wastus and hazardous munici-
pal colid wasies and to adopt rules and
promulgate sules consistent with the general
intent and purposos of the Act

$305.521. Adopuon of Memoranda of Un-
derstanding by Reference.  The following
niemoranda ot understanding between the
commission and other state agencies, re-
quired ic be adopted by ruie as.set forth in
the Texus Water Code, §5.104. are adopted
by reference. Copies of these documents are
available upon request from the Texas Wa-
ter Cemmission, Legal Division, P.O. Box
13087, Austin, Texas 78711-3087, (512)
463-8087:

(1) the memcrandum of under-
standing (effective April 1, 1989) between
the Texas Department of Health, the Texas
Air Control Board, and the Texas Water
Commission, which concerns the rzgulation
and management of municipal sewage
sludge; and

(2) the memorandum of under-
standing between the Texas Department of
Health and the Texas Water Commission,
which concems the regulation and munage-
ment of non-hazardous wastewater that con-
tains radioactive constituents.

This agency hereby certfies that the proposal
has been reviewod by legal counsel and
lcund to be within the agancy's authority to
adapt

issued in Austin, Texas, on February 28,
1989

TRD-8901951 Jim Haley
Director, Legal Diwision

Texas Water Commssion

Earliest possible date of adopton: April 10,
1989

For further informaticn, please call. (512)
463-8087

¢ . ¢

Chapter 334. Underground
Storage Tanks

Subchapter A. General
Provisios

(Editor’s Mote or reprints of these sections,
concerning underground siorage tanks, please
send $4 00 per copy 1c Texas Register; P.0. Box
13824, Austin, Vi 78711-3824. Please indicate
subfect ratler, chapter, and datc of Texas Regis-
ter Phoae (512) 463-5561 )

The Texas Water Commission propcses new
§6334.1-334.13, 334 41 33455, 334.71-
334 85, and 334 61-334 109. concerning the
underground storage tank requlatory pro-
gram, and tha repeal of §§334.1-334 5 which
are being roplacod by new Subchapter A,
The Toxas Water Commussion is required
under tho Toxas Watsr Code, §§26 341-
26 359, as amended by Senate Bill 779, 70th
Legislature, 1987, to astablish a program to
ragulate underground storage tanks; to estab-
lish standards for the oporation, inspecion,
testing, and closure of undarground tanks; to
develop procedures for remedial action in re-
sponse to releases from undarground tanks;
and to establish 2 systom of fog assessments
to support the state’s cost of administration of
such @ program. The sescton: proposed at
this time, including tha financial responsibility
requiiernonts of Subchapter £, are intended
to implement the general provisions of the
Texas Water Code

The Envitonmantal Protecuon Agency (EPA)
has adopted rules pertaining to underground
storage tanks (40 Code of Federal Regula-
tions (CFR) Parts 280 and 281) on technical
requirernents and state program approval ef-
tective December 22, 1988, and rules on fi-
nancia: responsibility effective January 24,
1989. The Texas Water Commission hus at-
tempted to track the iederal rules where pos-
sible and has adopted new sectons where
there ts no federal rule or where the federal
rule is not adequate tc address the commis-
slon's concern

The sections proposed at this time define
pertinent lerms, spucify who is subject to reg-
utation, and which tanks are exempted undor
these seclions. The proposed sactions also
contatrt registration requirements, technical
standards, release reporting and corrective
action requirements, and financial responsi-
bility requirements. Subchapter B, §§334.21-
334.23, which sets up the fee system con-
cerning underground storage tanke, remains
in effect with no changes

New Subchapter A, §§334 1-334.13, con-
cerning general provisions, is proposed as
new, although some of the regulations have
been In effect in §§334. 1-334.5. New §334.1,
concerning purposa and applicability, is a
general policy statement &s to the purpose of
tne proposed sections, and defines which un-
derground storage tanks are to be regulaied
by these proposed sections

New §334.2, concerming definitions, lists sig-
nificant terms with particular meanings in the
proposed sactions An attempt was made to
follow the definitions promulgated by the EPA
at 40 Code of Fedaral Regulabons §280.12.
However, certain definitions do differ from the
federal definitions. The proposed definition of
heating oil differs from the tederal definition in
that it claiifies that fuels such as kerosene or

o Proposed Sections
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diesel are considered heating oils only when
they are being used for huating purposes as
a substitute for the listed fuel oils or residual
fuel oil derivatives

A defintion of farm is propoced which
clarifies what is and what is not to 06 congid-
ered a larm Tho foderal rules dofing faim
within the dehinition of faim tanke

A defuition of petoleum substanca is pro-
posed which differs from the foderalule m
that A kst of petroicum substances is includod
in the defimition in ordar o specifrenlly delin-
eate what . petroleum substane - includes

The proposcd ruies uso the term “conosion
technician' 1n place of the foderal dofmiton of
cathodic protecton tester A coros-on techni-
clan, as defined, would by training and expa-
nence have broader knewledge of corrosion
in gengral, instead of specific knowledgo ro-
lating to cathodi- piofoction ac the term "ca-
thodic protection tuster™ is definod in tho
federal rules. A corrosion techniciap is alse
subject to accreditation by the National Asto-
ciation of Corroston Engineers unlike cathochic
prolcction testers

The proposed dofinition of operator differs
from tha federal tule in that notonly are those
porsons who are in control of, or have ro-
sponsibily for, the daily operation of the un-
derground storage tank system consdored
operators, but alse those persens who previ-
ously haa control of, or responsibility tor, the
daily operation of the undergrourd storage
tank systern arg considered aperatoss

The proposed definition of owner differs from
the federal rula in that the proposed definition
speafically states that the fee simple owner
of the surlace estate where the underground
storage tank is located s considered the
owner of the underground storage tank ab-
sent proof {o the contrary. The proposed deti-
nition also differs from the foederal definition in
that all persons who previously held legal
possession or ownership of a total or partial
interest in the underground storage tank sys-
tem are considered owners regarcless of
when the underground slorage tank system
was taken out of service.

New §334.3, concerning statutory exsmp-
tions, lists those tanks which are completely
exempt from regulation pursuant to the Texas
Water Coda, §26.344. These incluge farm or
residential tanks of 1,100 gallons or iess stor-
ing motor fuei for noncommercial use, tanks
stonng heating oil for on-site use, septic
tanks, surface uapoundments, cartain waste-
water collectton taclities, some process
tanks, tanks associated with certain oil and
gas activities, and certain pipelinas. A partial
exemption is provided in this section for in-
ground hydraulic Iifts using a compressed
aivhydraulic fluid systern and holding less
than 100 gallons of hydraulic oil.

New §334.4, concerning commission exciu-
sions, hists those tanks which are not listec in
the statutory exemption but are nevertheless
completely excluded from regulation. Thsse
include any underground storage tank systam
containing a hazardous waste Lsted o7 identi-
fied under the federal Solid Waste Disposal
Act, Subtitle C; or a mixture of such hazard-
ous waste and other regulaled substances;
any underground storage tank system con-
taining wastewater (including oil-watar sepa-
rators) where such system is located at and
is an integral part of a wastewater treatment

facility regulated under the Clean Water Act
(33 United States Code §1251, et seq ), elec-
tricai equipment and other equipment or ma-
chinery which operates in a manner whereby
a release of regulated substance is avi-
denced by the {aully opsration of such equip-
ment or machipery; sumps with a capacity of
less than 110 gallons; emergency cpill protec-
tion or emergency overflow containmant
tanks, and underground stoiage tanks con-
taining regulated substancos at low concan-
fration lavels.

Patiz) exclusions se albo ndudcd in thig
secticn Those tanks 'which are partially ex-
cluded include undorground storage tanks
containing wastewater where such system s
not an integral part of a wastewater treatment
facility, any uncerground stcrage tank thad
contains radinactive substancss, and any un-
dorgreund storage tank that contains fuel
used colely to power an emeigency elactrical
generator systom at a auclear power genera-
uon facility

In-ground hydrauhe ifts that use a com-
pressed awhycraulic iluid systen and which
hold 100 gailons or more of hvdrautic ot aro
oxempted from all requirements except for
release reporing and corrective action 1o-
quiremants of proposed §§334 71-334 88

New §334.5, concerning to goneral prohibi-
tions, requires ihat on or after September 1,
1987, no person shall install or have installed
an undarground storage tank for the purposc
of storing a regulated substance unless the
tank will prevent roleases due to corrosion or
structural failure; 15 either cathodically pro-
tected, construcied of noncorrosive matenal,
clad with & noncorrosive material, or other-
wisg designed to prevent releases; and is
construcled or lined with a material which is
compatible with the regulated substance.

Also contained in this cection is the require-
ment that, on or shter the effective date of
these rules, no person shali deposit or have
deposited any regulated substance into an
underground siorage tank unless such tank s
registered, and prior to depositing any regu-
lated substance into an underground storage
tank the owner must provide evidence of reg-
istration of such tanh to the person responsi-
ble for delivery.

This seclion also establishes requiraments
for registration of regulated tanks with the
commission, and notice requirements for the
instaliation, replacement, removal or aban-
donment of tanks.

New §334.6, conicerning construction niotifica-
tion, requires that any person who intends
either to instali a new or replacement under-
ground storage tank; to perform any improve-
ment, addition, or repair o an underground
storage tank sysiem; to remove an under-
ground storage tank trom the ground (tempo-
rarily or permanently); to conduct a change-
n-service for an underground storage tank; or
io permanently abandon an underground
storage tank in place, shall file & written no-
tice on an authorized form with the comms-
sion at least 30 days prior to mitiating the
activity.

The 30-day constiuction notification require-
ments may be waivad for good cause includ-
ing the discovery of evidence indicating that a
release or suspected release has occurred or
could oceur.

New §334.7, concerning registration, requires
all underground storage tanks in existance on
or after September 1, 1987, to be registered
on an authorized form unloss such tank is
complotely axempt from regulation as speci-
fiod in §334 2 and §334 4, was properiy regis-
torad with the commission prior to the
offoctive datz of this subchapter under the
povisions of the foderal Solid Waste Dis-
pusal Act, or the underground stwrage tank
has beor permanently removed from sarvice
by ethor being removed from the ground
before May 8, 1968, or wote emwtiod and
claaned in accordance with accepted industry
practicos and filled with a sohd inert material
on or before January 1, 1974

The owner of an underground storage tank is
slso required by this section to provide written
notice e tho executive director of any
changes or additional infoimation conceming
the underground sloraga tank systsm. Such
changes include a change in ownership,
chango in cperationa! status of each tank
system, change m type of stored regulated
substance, the nstallation of additional tanks
and ancillary eguipment at an existing facility,
changos in types of pping, change or addi-
tion of tha type of internal or external coro-
sion protection, tne addition or change in the
type of spill and overidl prevention equipment,
the addition of o changoe in the type of re-
lease cetochun equipment, the change in the
location of documents and rocords for the
facility, the change of financial assurance in-
formation related to the facility, or any other
change which is necessary to accurately de-
scribe the status of the underground storage
tank system at the fanility.

New §334 8, concerning certification, requires
that owners and cperators assure that all
applicable pans of ths construction cortifica-
tion section of the comnussion’'s authorized
tank registration form are completed, and fur-
ther certify by signature that the installation
meets the technical standards for new under-
grounds storage tank systems of proposed
§334.45 and the installation standards for
new underground storage tank systems of
proposed §334 46, that the corrosion protec-
tion system meets the corosion protection
standards of proposed §334.49, and that the
relsase detection systam meets the release
detection standards of proposed §334.50.
This section requires any installer whe is em-
ployed or otherwise engaged by an under-
ground storage tank owner or opsrator o
cartify by signature thai the installation meth-
ods are in compliance with the installation
standards for new underground storage tank
systems of propossd §334.46.

This section aiso ranuires that baginning Jan-
vary 24, 1989, all owners anc cperators of
now and existing undarground storage tank
systems to ensure that all applicable parts of
the financial responsibility section: of the com-
mission authorized tank registration form are
completed.

New §334 9, concerning seiler's disciosure,
requires that after October 24, 1988, any per-
son who sells or otherwise legally conveys a
tank or tank system which is designed or
intended to be used as an underground str-
age tank provide the purchaser with writien
notification of the tank owner's obligations
reiative to the tank registration provisions of
§334.7 and construction notification require-
ments of §334.6.

v
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The spacific requirements for reporting and
recordkeeping are in new §334. 10. Owners
and operators of underground storage tank
systoms will be responsible for developing
and mairtaining all required records and
make them available 1o the operator and staff
of the Texas Water Commission I rocords
cannot be maintained in a secure locaton on
the premises of tho UST facility, then an
altarnate site can be uscd if the conditions
spacified in *his section are mat. The facility
ownor can, under cerntain circumstances, sub-
mit the appropriats records o the executive
director of tha Toxas Woter Commission for
safekeoping.

Now §334.1 ¢, concerning enforcsrent, da-
sctibos the options which the commission
may pursue for tho owner or operator's failure
10 install, opeorate, maintain, or otherwise
comply with the apolicable requirements of
these rules.

“lew §334.1 2, concerning other general provi-
sions, states that owners and operatars are
not relieved of the responsibility of camplying
with other applicable regulations. This section
roquires that owners and operators furnish
information relaling to the tank, conduct moni-
foring or testing, and permit darcignated
agents ot employeas of the comraission o
have acccss to and copies of alt records
relating to tho tank  This section further re-
quires that the comnussion's dasignated
agents or employees be allowed to enter, at
reasonable times, a place in which an under-
around storage tank is located, inspsct and
obtain samples of regulated subsiances con-
tained in the tank, and conduct monitoring or
testing of the tank and associated equipment.
contents, or surrounding soils, air, surface
water, or groundwater.

New §334.13, concerning jeint and several
liability, states that past and present owners
and/or past and present opeiators may be
considered jointly and severally kable for any
corrective action requirements pursuant to
§26.351 of the Texas Water Code and
§§334.71-334.85 of these proposed iules
This section has no federal rule equivaient.

New Subchapter C, §§334.41-334.55, con-
ceming technical standards, is a new
subchapter which explains in detail the re-
quirements for installing, operating, iesting,
repairing, leak monitoring, and closure of un-
derground storage tank systems. The com-
mission's proposed rules in Subchapter C on
technical standards for underground storage
tanks are similar to the faderal ruies in most
aleas. in order to protect the sensitive
hydrogeologic areas in the state and provide
further enviconmental protection from re-
leases from undurground storage tanks,
some sections contained in Subchapter C
have requirements that are more stingent
than the federal rules, other sections elabo-
rato on the federal requirements to allow
more clatity and pracision.

Naw §334.4 1, concerning applicability, states
that the proposec rules on underground stor-
age tanks for technical standard requirements
in this subchapter apply to all underground
storage tanks unless the tank is etther an in-
ground hydraulic lik which uses a com-
pressed airhydraulic fluid system or gnother
underground storage tank which is partially
exempted in accordance with §334.4, such
tank shail only be required to meet the mini-
mum design and operation requirements con-

tained in §334.5(a).

In general, sll components of any new or
axisting underground storage tank shall help
pravent releases and shall be compatible with
the substances they come in direct contact
with. it is tha ocwner's or operator’s responsi-
bility to make sure an undergiound storage
tank system is designed, installed, and opar-
ated in accordance with these proposed rules
and in accordance with the accepied codss
or standaids of praciice in the industry. These
requitements ate included in §334.42

New §334 43, concorning variances and al-
tarnative procedures, allows the Texas Water
Commission to establish acceptable vari-
ances or alternative piocadures to the techni-
cal standards. When and how varisnces or
alternative procedures are consideraed are in
this section. These provisions require suffi-
cient information be provided o the executive
dircclor which demonstrates that equivalent
protection of human health, safety, and the
envirenimant is provided by tho proposed vari-
ancs or alternative procadure

New §334.44, concerning implementation
schedules, provides schedules for complying
with technical standards, cotrosion protection,
and releass dotoction requirernents in
§6334 45-334 47 and §§334.46-354.51.

The tezhnical standards for new underground
storege tank systems are outined in new
§334.45. These requirements, as proposed,
include design, construction, and coirosion
protection standards for new tanks, spill and
overfill ptevention equipmant, ielease detec-
tion, and other tank component standards for
new tanks; secondary containment for haz-
ardous subastarce tanks and piping; and other
tachnical standards for other new or repiace-
mant tank equipment. Thesa standards are in
general agreement with the federal iegula-
tions, but with additional explanation and clar-
ity.

The instaliation standards for new under-
ground storage tanks are discussed in new
§334.46. Installation procedures will utilize
published standards, skilled installers, ade-
quate excavation, and backfil. The accept-
gble standards on installing anchoring
davices, piping systems, and external liners
aro in this section. Also, air tssts, tank tight-
noss tests, and piping testing are part of the
instailation process for new tanks. The instal-
lation requirements for cathodic protection
systems and sacondary contaiitnent systems
are inciuded here.

The technical standards for existing undsei-
ground storage tank systems are addressed
in new §334.47. Tanks installed prior to De-
cember 22, 1988, shall either maet the tech-
nical swandards for new underground tank
systems or maet the minimum vpgrading re-
quirements discussed in this section Upgrad-
Ing requireaments include tank integnty
assessments combined with cathodic protec-
tion, spill and overhli prevention equipment,
and reiease detaction equipment

New §334.48, concarning gensral operating
and management requirements, siates that
owners and operators of all new and existing
underground storage tank systems shall en-
sure that all systems, components, and
equipment are operated, maintained, and
managed in order to prevent releases and in
accordance with acoepled industry practice.

The requirements for corrosion protection and
the acceptable methods of providing comro-
sion proteciion are outlined in new §334.49.
As proposed, these rules wili apply to all
components of an underground storage tank
system which stores a regulated substance.
Cathodically protecting or slectiically isolating
the compenent from the corrosive elements
of ths surrounding soil, backfill, and ground-
water are acceptable methods of corrosion
protaction in these proposed rules. Other ac-
ceptable methods of cotrasien protection are
listed. Information on the type of records that
noed to be kept for cathedic proteciion sys-
toms are also included in this section.

New §334.50, conceming release detection,
contains the gpecific requiraments on the
ability to datect lasks from tanks, piping, and
other ancillary equipment. Any existing under-
ground storage tank system that cannot be
equiipped or manitored in accordance with
this section will nead 3o be permanently re-
moved from service. The installment sched-
ulas and the performance requirements for
release detoction are in this section. Also
included are ihe additional requirements for
release destection on hazardous substance
UST systems. Ownars and operators will be
requited to maintain records that demonstrate
compliarce with this section. This section is
similar to the fedsral rsquiremonts at 40 Code
of Federal Reguiations, §§260.40-280.45.

New §334.51, concerning spill and overfill
prevention and control, contains the specific
requirements on the prevention and control of
spills and overfilis of regulated substances
being transferred into or from an underground
storage tank system. The schedule for com-
pliance and the necaessary equipment are in-
cluded. The design and installation of spill
and overfll prevention equipment are ex-
plained hore as wall.

Proposed requirements for the repair and re-
lining of underground storage tanks are in
new §33452. This section discusses how
and when tanks can be placed back in to
service after being repaired ur relined. A pre-
cision tank tightness test shell be conducted
on any tank that has been repaired or relined,
or on any repaired piping system prior o
being placed back in operation. Whenever a
release occurs in the piping, valves, or fit-
tings, repairs will not be sallowed and new
replacemenis, meeting the applicable require-
ments for new piping systems in §334.45(c)
will be necessary. Matal piping systems with-
out cathodic protection systams that have un-
dergene repair wiil need to be coated with a
suitable dislectric coating, electrically isclated
by dielectric fittings, and retrofitted with a
field-installed cathodic protection system.

New §334.53, concerning the reuse of used
tanks, explains the requiraments for installing
of te-installing used tanks. The tanks shall
meet the requirements for new tank installa-
tions. The tank material shall be compatible
with the substance to be stored in the tank.
Repairs and relining of a used tank shall be in
accordance with §334.52. If a used steel tank
is retrofitted with = fibarglass-reinforced
olastic extarior coating, the tank must be pre-
pared for the coating in accordance with the
requirements listed in this section. Detailed
records on the instaliation of any used tank
wil! be maintained as long as the tank re-
maing in operation.

New §334.54, conceming the temporary re-
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moval of an underground storage tank sys-
tem, describes tho conditions that must be
maintained while the system remains out of
service. Once a system has been temporarily
put out of service for three months, all vent
lings shall remain opan and all piping or other
ancillary equipment shall bs capped or se-
curod to prevent access, tampering, or van-
dalism. Underground storage tank systerns
can remain out of service indofinitely so long
as the system is adequately protecied from
corrosion in accoidance with the conosicn
protection requirements in §334.49, and so
long as the system is moniored for releases
in accordance with 'he release detection re-
quirements in §334 50 if the tanik has not
been emptied of «ll regulated substances.
Otherwise, the tank system can be out of
service for no more than 12 menths before
the system must be either: parmanently re-
moved from service, upgraded with corrosion
pratection and release monitornng devices; or
brought back into service by performing a
tank tightness test, a piping tightness test,
and satisfying any applicabic requirements
for corrosiop protection and release detection
under §334.49 and §334 50. While temporar-
ily out of service, the owner or operator i shll
responsible  for the requirements for
Subchapter D, registraton tequirements of
§334 7, requirements tor reporting and
recordkeeping in §334.10, and payinent of
underground storage tank fees pursuant to
existing Subchapter 8

New §334 55, concerning pgrmanent remov-
als from service iists the requiroments for
emptying and cleaning tanks storing regu-
lated substances. This section also includes
the requirements for assessing the tank site
for possible releases trom the tank system.
Tanks can be permanaently removed from ser-
vice by removing the tank from the ground,
ahandoning in-place, or by conducting a
change-in-service  The requirements for
these procedures are in this section

Subchapter D, §§334.71-334 85, concering
release reporting and cor- rective action, is a
new subchaptar which very clesely follows
the federal rules found in 40 Code of Federal
Regulation, §§280.50-280.67.

New §334.71, concerning applicability, states
that all provisions are applicable to owners
and operators unless they have been ex-
cluded in Subchapter A.

New §334.72, concerning reporting of sus-
pected releases, requires owners and opera-
tors of underground storage tank systems to
report to the executive director within 24
hours of discovery by owners, operators, or
others of a released regulated substance at
the site or in the surrounding area, unusual
operating conditions of undeiground slorage
tank equipment, or monitoring results which
indicate a release may have occurred. This
naw section is similar to the federai rule at 40
Code of Federal Regulations §280.50, except
this new section requires that notics be given
for underground storage tanks whenever
monitoring or observation indicates a breach
in either the primary or secondary barrier of a
double-well tank system or a system employ-
ing another form of secondary containmant.

New §334.73, concerning investigation due to
off-site impact, requires owners and opera-
tors, when required by the execulive diractor,
to determine if their underground storage tank
system is the source of off-site impacts. This

new section is similar to the federal rule at 40
Code of Federal Regulations §260.51.

New §334.74, concerning release investiga-
tion and confirmation steps, requires owners
and operators to investigate and confirm all
suspected releases of regulated substances
withini seven days by either doing a system
test to determine whether a leak exists, or 2
site check which requires measuring for the
presence of a ieloase where coutamination is
inust hikely to be p.asent at the underground
storage tank stic Any discovery that a re-
lease has occurred will roquire the owner o
operator to repair the underground sterage
tank system and begin correclive action at
the site. This new section is similar to the
federal rule at 40 Code of Federal Regula-
fions §280 52, except this secton raquires
that owners or operators file a report contain-
ing a detailed description of the investigaticn
procedures followed in addressing the re-
quirements of this section if no evidence of &
release is found The report is to be filed with
the exccutive director not later than 15 days
after ndications of a suspected leak. The
owner or operator must also include a nota-
tzed statement in this report which certifies
that the requirements of this section have
been complied with

New 33475, concouung  reporting  and
cleanup of surface cpills and overhlls, re-
quires owners and operators of underground
storage tank systems to contan and clean up
spuis or overfills as well as report within 24
bours and begin corrective action if the spill
or overhili of petroleum exceeds 25 gallons of
causes a sheern on nearby surface water, or if
a spill or overhl! of a hazardous substance
results in a release to the anvironment which
equals or exceeds its reportable quantity un-
der CERCLA, (40 Code ol Federal Regula-
tons Part 302), or 25 gailons, whichever is
smaller

This section requires that owners and opera-
tors contain and immediatsly clean up spilts
and overfills of petroleum which have a vol-
ume of less than 25 gallons, and a spili or
overfill of a hazardous substance, which has
a voluma less than the repottable quantity or
equal to 25 gallons, whichavar is smaller. If
clean up cannot be accomplished within 24
hours, owners and operators are required to
notify the executivo director. This new section
1s similar ic the federal rule at 40 Code of
Federal Regulations §280.53 with the exgep-
tion that 25 gailons becomes the minimum
reportable quanuty for those substances
which have a higher reportable quantity in
CERCLA.

New §334.76, concerning initial response to
releases, requires owners and operafors,
upon confirmation of a release or identifying a
release by any other manner, raport the re-
lease to the oxecutive director within 24
hours, and take immediate action to prevent
further release of regulated substances into
the environment, including shutting down the
leaking underground storage tank system and
mitigate fire, explosion, and vapor hazards.
Thus new section is similar to the federal rule
at 40 Code of Federal Regulations §280.61,
except the new rule has the requirament of
shutting down the underground storage tank
system to pravent turther release of regulated
substances into the environment

New §334.77, concerning initial abatement
measures and site check, requires owners

and operators to do the following abatement
measures unless directed to dn otherwise by
the executive director: remove reguiated sub-

. stances from the underground storage tank

system as needed to prevent further release
10 tho environment, inspect aboveyground and
axposed below grourd releases, prevent fur-
ther migration of the releascd subsiances,
monitor and mitigate fire and safety hazands
posed by vapois or froe preduct, remedy haz-
ards posed by contaminaled soils, meesure
for the presence of a reiease where contami-
nation is most kkoly to be present at the site,
and investigate to determiv possible pres-
ance of wee product A report must be sub-
mitled  within - 20 days  after release
confirmation surmmarizing the initial abate-
ment steps which were taken This schedule
may be changed by the exc-utive director.
This new section is similar to the fedaral rule
at 40 Ccede of Fedsral Regulation §280.62.

New §334 78, concurning initiai site charac-
terization, requires ownets and operators to
assemble information about the sité and the
naiure of the release. This information is 0
be submitted to the exeocutive director within
45 days ol rolease confirmation or according
to a schedule required by the executive direc-
for This new saction is similar to the fedoral
rule at 40 Code of Federa! Regulations
§280 63

New §334.79, concerning free product re-
moval, requires thal free product that has
beon released or spilled «f an underground
storage tank site be removed to the matimum
extent practicable as determined by the exec-
utive director. Free product removal must be
conducted in @ manner that minimizes the
spread of the contamination and prevents
fires, explosions, or other health hazards.
Owners and cperators are to submit & free
prodiuct removal report to the executive direc-
tor within 45 days of confirmation of a release
or according to a schedule required by the
exscutive directar. This new section is similar
to the federal rule at 40 Code of Federal
Regulations §280.64.

New §334 80, corcerning investigation for
soll and groundwater cleanup, requires own-
ers and operators to investigate the exient of
soil and groundwater contamination at an un-
derground storage tank release site when the
initial site investigaton shows that contami-
nated soil remains at the site, when the ra-
quired soil removal shows that the released
product or product from contaminated soil
may have reached groundwater, or as other-
wise diracted by the executive director. Own-
ers and operalors are o submit this
information as soon as practicable or in ac-
cordance with a schedule established by the
executive director. This new section is similar
to the federal rule at 40 Coda of Federal
Regulations §280.65.

Mew §334.81, concerning corrective action
plan, requires owners and opsarators to sub-
mit a corrective action plan when required by
the executive director. If a plan is required by
the executive director, it shall ba submitied
according to a schedule established by the
executive director. Alternatively, owners and
operatois who have gxperienced a release or
overlil may choose to submit & corrective
action plan for responding tc contaminaied
soil and groundwater. The executive director
will approve such plan after ensuring that
implementation of the pian wili adequately
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protect human health, safety, and the envi-
ronment. Upon approval cf the corrective ac-
tion plan or as directad by the executive
director, ownere and opsrators must imple-
ment the plan as modified by the executive
director. Owners and operators are also re-
quirad tc monitor, evaluate, and report the
resulis of the implemented plan in accord-
ance with a schedule established by the ex-
acutive director. This new section is similar to
the fedsral rule at 40 Code of Federal Regu-
lations £280.66 exrept a provision in the pro-
posed rulo requires a notarized statement bs
issued by the owner or operator that all re-
quirements of the corractive action plan have
been accernplished.

New §334.82, conceining public paiticipation,
requires that for cach confirmed release that
requires a conective action pian, the execu-
tive director provido notice to the public di-
raclly affected by ihe reloase and the planned
corrective action. This new section differs
somewhat from the federal rule at 40 Code of
Federal Regulation §280.G7 in that the pro-
posed rule allows the excruutive director to
requite the owner or cperaior to perform or
implement the public notice provisions and to
verify that such actvity has been satisfactorily
completed. Further, the proposed rule does
not include the provision tound in the fedaral
rule  which authorizes the implementing
agency to hold public meetings. This rule is
unnecessary since the agency has this au-
thority.

New §334 83, concerning emergency orders,
establishes that the executive director may
issue emergerncy orders to owners or opera-
tors of an underground storage tank if there is
an actual or threatened release of a regulated
substance from an underground storage tank

and the executive director detenmines that
more expeditious corrective action than in
otherwise provided under the rules is neces-
sary to protect public health and safety or the
environment. There is no corresponding feda-
rai iule addressing this.

Now §334.84, concerning corrective action by
the commission, establishes that the commis-
sion may underiake corrective acticn in re-
sponsa {a a release or threatened release if
the owner or operator of the underground
storage tank is unwilling to take appropriate
corrective action, the ownar or cperator can-
not be found, the owner or operator in the
opinion of the executive director is unable to
take the necessary corrective action, or if the
executive diractor determines that more ex-
peditious corrective action is necessary.
Thera is no cairesponding federal rule ad-
dressing this.

New §334.85, concerning management of

wastes, requires that the management and
disposition of wastes generated as a result of
a release of regulated substances associated
with an underground storage tank be in ac-
cordance with all applicable federal and state
ieguirements and ‘n a manner that will not
rosult in impact to human health and safety
and the eavironment.

New Subchapter E, §§334.91-334.108, con-
cemning financial responsibility is proposed as
new requirements for owners and operators
of underground sforage tanks contamning pe-
troleum substances. These rules establish re-
quirements  for demonstrating  financial
responsibility for taking corrective action and
compensating third parties for bodily injury
and property damage caused by sudden and
nonsudden accidental releases arising from
the operation of underground storage tanks
containing petroieum.

Tank repair, replacement, upgrading and

leak detection . .

Corrective action for leaking tanks . . .

Financial Assurance

Total

These fiscal implications, on an average an-
nual basis, may be further described as fol-
lows.

The effect on state government for the first
five-year period the sections are in effect will
be an estimated additional cost of $1,004,023
for each fiscal year from 1989-1993. No re-
duction in cost is aniicipated, and there will
be no loss or increase in revenue.

The effect on local government for the first
fiva-year period the sections will be in effoct
will be an estimated additional cost of
$4,565,680 for each fiscal year from 1989-
1893. No reduction in cost is anticipated, and
there will be no loss or increase in revenue.

The cost of compliance with these sections
for smal busingsses will be approximately
$42.9 million annualiy if averaged over a 30-
year period. This estimate is based on an
average annual cost per regulated tank of
$1,052. Generally, the cost of compliance for

® . . 3 . ) . L3 . .

The commission's rules foliow Mnancial re-
sponsibility requirements promulgated by the
EPA on Oclober 28, 1988, (53 FedReg
43322) effactive January 24, 1989,

Feger G. Bourdeau, chief tiscal officer, has
determinad that for the first five-year period
the sections are in effect, there will be fiscal
implications for state and local government
and small businesses as a result of enforcing
or administering tho scctions. The proposed
subchapters A, C, and 7 of this chapter will
essentially incorporate existing federal EPA
reguiations regarding underground storage
tanks (with some modifications) into the com-
mission's regulatory avthotity under the
Texas Water Code, §§26.341-26.359. The
costs 1elated o compliance with and adminis-
tration of these proposed sections are consis-
tent witn those identified by EPA in its
analysis of regulatory impact. Estimates of
tha cost associated with ertities in the state
of Texas are provided to characterize the
reguiatory impact of the federal action at the
ctate leval.

These impacts will be incurred, however,
whether of not these proposed sections are
incorporated int state regulation. A portion of
the annual costs to state government
{$146,853) are incramental costs related to
the administration and enforcemsns of tiiese
seciions.

The total costs statewide, to all owners and/or
operators of underground storage tanks sub-
ject to these (and EPA) provisions would be
approximately $3.74 billion distributed over a
30-year pericd (or $115.8 million annuaily),
under the assessment msthodology used by
EPA in its analysis of impact. This annual
cest may be further characterized as:

. $43.17 million
. $68.81 million

$3.82 millj

$115.80 million

small businassas will be greater than the cost
for the largest businesses affacted by these
sactions due to varying abiity to satisfy finan-
cial assurance requirements. Those large
concemns capable of demonstrating financial
responsibility, through self-insurance or exist-
ing liability coverage, will have lower incre-
mental costs of compliance related to this
proposal. The actual cost differontial associ-
ated with insurance coverage cannot be de-
termined until such time as the market for
such coverage has become more fully devel-
oped in response to these regulatory mea-
sures. EPA has repoited that an avsrege
annual premium of $2,000 per facility is rep-
rasentative of the presently limited insurance
market for underground storage tanks. This
may he considered as an estimate of the cost
differential between small concerns and the
largest businesses affected by the proposed
regulations.

The costs presented here are average annual
costs and attompt to reflect the poiential long-

term obligations of the community of regu-
lated owners/operators in compliance with the
developing underground storage tank regula-
tion. It is important to recognize, howaver,
thay for many fadilities, these costs may be
accelerated, posing a more subsiantial cost
burden in the first few years of impiemsnta-
tion. The costs associated with facility repair,
upgreding and tesiing are routine, periodic
costs related to the regulated maintenance of
underground storage tanks. With the imple-
mentation of both technical and financial as-
surance requirements, however, the initial
and short-term maintenance costs will be
more substantial. To comply with the financiai
responsibility requirements, many firms that
cannot self-insure will have to demonstrate
the integrity of tank facdilites and compliance
with technical eiandards in order to qualify for
insurance coverage.

Mr. Bourdeau also has determined that for
each year of the first five years the sections
as proposed are In effect, the public benefit '
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anticipated ag a result of enforcing the sec-
tions will be improvements in: regulation of
underground storage tank facilities, including
the establishment of tochnical standards of
operation and maintenance; protection of the
quality of the state's groundwatsr rescurces,;
assurance of financis! capability for corractive
action in the event of & 1elease of a regulated
substance; and enicroemaent of the provisions
of the Water Code and the regulaions of the
Texas Water Commission. There are no an-
ticipated economic cost o individuals who are
required to comply with ihe sections as pro-
posad other than those costs which were
previcusly identifisd under tho effect on smali
busingss. Many of the small businesses in
the affected group of underground storage
tank owner/operatots are presumed to be
sole proprietors.

The Texas Water Commission staff has
scheduled a public hearing to receive such
comments at 1 p.m., April 5, 1989, Room
118, Stephen F. Austin State Office Building,
1700 Noith Congress Avenue, Austin.

Comments on the proposal may be submitted
to Wilham W. Thompson lil, Attorney, Legal
Division, Texas Water Commission, P.0. Box
13087, Austin, Texas 78711-3087, (512) 463-
8069. Comments wili be accepted untit 5
p.m., 30 days following publication of the pro-
posal in the March 10, 1989, issue of the
Texas Register. Persons participating in the
public hearing are encourage to summarize
their testimony i written presentations.

e 3% TAC §§334.1-334.5

{Editor's note: The text of the foilowing sections
proposed for repeal will not be published. The
sections may be exarmined in the offices of the
Texas Water Commission or in the Texas Kegis-
ter office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The repeals are proposed under the Texas
Water Code, §§26.341-26.359, as amended
by Senate Bill 779, 70th Legislature, 1987,
which provides the Texas Water Commission
with the authoiity to establish a program to
regulate underground storage tanks and
§5.103 and §5.105, which provide the Texas
Water Commission with the authority to adopt
any sections necessary to carry out its pow-
ers and duties under the Texas Water Code
and other laws of the State of Texas, and to
establish and approve all general policy of the
commission.

§334.1. Definitions.
§334.2. Regulated Substances.
§334.3. Exesnptions.

§334.4. Registration and Construction Noti-
fication.

§334.5. Interim Prohibition.

This agency hsareby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

lssued in Austin, Texas, on March 1, 1989,

TRD-8901980 Jim Haley

Director, Legal Division

Texas Water Cominission
Eartliest pessible date of adoption: March 30,
1989

For futher information, please call: (512)
463-8087

$ 4 ¢
o 31 TAC §§334.1-334.13

The now sections are proposed under the
Texas Water Code, §§2€.341-26.359, as
amended by Senate Bill 779, 70th
Legislature, 1987, which provides the
Texas Water Commission with  the
authority fo establish a program o
regulate undarground storage tanks and
§5.103 and §5.105, which provides the
Texas Water Commission with the
authority to adopt any sections necessary
to carry out its powers and duties under
the Texas Water Code and other laws of
the State of Texas, and to establish and
approve aill general policy of the
commission.

§334.1. Purpose and Applicability.

(a) Purpose. The purposes of this
chapter are to:

(1) provide a comprehensive
regulatory program for underground storage
tanks storing hazardous, toxic, or other
harmful substances, as prescribed by Chap-
ter 26, Subchapter I (§§26.341-26.359) of
the Texas Water Code;

(2) establish minimum standards
and procedures to reasonably protect and
maintain the quality of the state’s ground-
water and swface water resources from en-
vironmental contamination ihat could result
from any releases of harmful substances
stored in such tanks; and

(3) generally provide for the

protection of human health and safety, as’

well as the protection of the overall envi-
ronment of the state.

(b) Applicability.
(1) An underground storage tank

shall be subject to all or part of the regula-
tions in this chapter only when such tank:

(A) meets the definition of
underground storage tank under §324.2 of
this title (relating to Definitions);

(B} contains, has contained,
or will contain a regulated substance as
defined under §334.2 of this title (relating
to Definitions);

(C) is not completely ex-
empted from regulation, under §334.3(a) of
this title (relating to Statutory Exemptions);
and

(D) is not completely ex-

~

cluded from regulation under §334.4(a) of
this title (relating to Commaission Exclu-
sions).

(2) The requirements and provi-
sions in this chapter shall apply to regulated
underground storage tanks (as described in
paragraph (1) of this subsection), and to the
registration, design, construction, installa-
tion, operation, iestuig, maintenance, up-
grading, recordkeeping, reporting, removal
from service, release monitoring, releage re-
portig snd corcective action, fee assess-
ment, f{inancial assurance, and other re-
quirements associated with such tanks, as
more {ully described in this chapter.

(3) The requirements snd provi-
sions in this chapter shall apply equally to
all owners and operators of regulated under-
ground storage tanks (as described in para-
graph (1) of this subsection), including indi-
viduals, trusts, firms, joint-stock companies,
corporations, governmertal corporations,
parinerships, associations (including non-
profit and charity organizaiions), states, mu-
nicipalitics, commissions, political subdivi-
sions of a siate, interstate bodies, consor-
dums, joint ventures, commercial and non-
commercial entities, and the United States
Government  (including all of its depart-
nents), except as otherwise provided in this
chapter.

(4) The following types of stor-
age tanks shall be subject to all or parts of
the regulations in this chapter if they meet
the general qualifications for an under-
ground storage tank in paragraph (1) of this
subsection:

(A) compartmental  tanks,
when at least one of the compartments is
used to store regulated substances; and

(B) dual-use er multiple-use
tanks which alternately store two or more
substances, when at least one of the siored
substances is a regulated substance.

§334.2. Defirutions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Abardonment in-place~A meihod of
permanent removal of an wunderground
storage tenk from service where the tank is
left in the ground after appropriate
preparation and filling with an acceptable
solid inert material.

Aboveground release-Any release to
the surface of the land or to surface water,
including, but not limiied to, releases from
the aboveground portion of an underground
storage tank system and releases associated
with overfills and transfer operations duri
the dispensing, delivering, or removal o
regulated substances into or out of an
underground storage tank system.

Accidental release-Any sudden or
nonsudden release of & petroleum substance
from an underground storage iank that
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results in a need for corrective action and/or
compensation for bodily injury or property
damage neither expected nor intended by
the tank ovner or operalor.

ACT-Association of Composite
Tanks.

Ancillary equipment-Any devices
that are used to dis- tribute, meter, or
control the flow of petroleum substances or
hazardous substances iuto or out of an
underground sterage tank, including, but
not limited to, piping, fittings, flanges.
valves, and pumps.

ANSI-American National Standards
Institute.

APL-American Petroleum Institute.

Appropriate  district  office-The
cemmission's district field office wiiich has
jurisdiction  for condncting  authorized
commission regulatory activities in the area
where a particular UST systemn is located.

ASTM~American Society of Testing
and Maicrials.

Below-ground 1clease-Any release
to the subsurface of the Jand or to
groundwater, inciuding, but not himited to,
releases from the below ground portions of
an underground storage tank system and
releases associated with overfills and
transfer operations during the dispensing,
delivering, or removal of regulated
substances into or out of an underground
storage ftank system.

Beneath the surface of the
ground-Beneath the ground surface or
otherwise covered with materials so that
visual inspection is preciuded.

Bodily injury-The meaning given to
this term by applicable Texas law; however,
this term shall not include those liabilities
which, consistent with standard insurance
industry  practices, are excluded from
coverage in liability insurance policies for
bodily injury.

Bulk storage tank-An underground
storage tank having a capacity of 20,000
gallons or more.

Cathodic protection~A technique to
prevent corrosion of a metal surface by
making that surface the cathode of an
electrochemical cell, rormally by means of
either the attachment of galvanic anodes or
the application of impressed curreni.

CERCLA-The federal
Comprehensive Environmental Response,
Compensation, and Liability Act of 1980,
as amended.

Change-in-service-The  permanent
conversion of a regulated underground
storage tank to a tank which is not regulated
under this chapter, where all regulated
substances arc properly removed by
emptying and cleaning, and the tank is left
in the ground for the storage of materials
other than regulated substances.

Ceommission-Texas
Commission.

Composite tank-A single-wall or
double-wall steel tank, to which an external
fiberglass-reinforced plastic laminate or
cladding has been factory-gpplied.

Consumptive use~(With respect to

Water

heating oil) the wutili- zation ad
consumption of heating oil on the premises
where stored.

Ccntrolling interest-Direct
ownership of at least 50 percent of the
voting stock of another entity.

Corrosion specialist--A persun who
is qualified by pro- fessional education and
related practical expericnce to engage in the
practice of comrosion control on buried or
submerged meal tanks and metal piping
systems, and who cither is zceredited as a
corrosion  specialist by the National
Association  of  Corrosion  Engmeers
(MNACLE) or is licensed as a professional
engincer by the Texas Staie Board of
Registration for Professional Engineers.

Corrasion technician-A person who
is qualilied by sppro- priate training and
experience to engage in the practice of
inspection and  testing for comresion
protection and control on buried or
submerged meial tanks and metal piping
systems, inciuding the inspection and
testing of all common types of cathodic
protection  systems; snd who either is
accredited by the National Association of
Coriosion Engincers (NACE) as a corresion
technician, corrosion technologist, or senior
corrosion technologist, or can othetwise
demonstrate at least an equivelent level of
proficiency, training, and experience as
required  to achieve NACE corrosion
technician accreditation.

Dielectric material-A material that
does not conduct direct electrical current, as
related to coatings, bushings, and other
equipment and materials  used with
underground storage tank systems.

Electrical equipment-Underground
equipment which contains dieleciric fluid
which is necessary for the operation of
equipment such as transformers and buried
electrical cable.

EPA-The federal Environmental
Protection Agency.
Excavation zone-The space

containing the underground storage tank
system and backfill material, which is
bounded by the ground -urface and the
walls and floor of the pi. und trenches into
which the underground storage tank system
is placed at the tims of installation.

Executive director~The executive
director of the commis- sion.

Existing UST system—An
underground storage tank system which is
used or designed to contain an

accumulation of regulated substances for
which installation either has commenced
prior to December 22, 1988, or has been
completed on or prier to December 22,
1988, and which is not a new UST system.
Installation will be considered to have
commenced if the owner or cperator has
obtained all federal, state, and local
approvals or permils necessary to begin
physical construction at the site or
installation of the tank system, and if either
a continuous on-site physical construction
or installation program has begun or the
owner or operator has entered into

contractual obligations (which cannot be
cancelled or modified without substantial
loss) which require that the physical
construction at the site or installation of the
tank system is to be completed within a
reasonable time.

Extemal release detecdon-A method
of release detection  which  includes
equipment or procedures designed to
effectively monitor or measure for the
presence of regulated substances in the
excavation zone, soil, or other media
outside of a singlewall or double-wall
underground storage tanlk system.

Facility-The site, tiact, or other
defined eavea where one or more
underground storage tank systems are
located, and whicly includes all adjoining
contiguous land and associated
improvements.

Facility owner—Any person who
currently holds or has previously held legal
possession or ownership of a total or partial
interest in an underground storage tank
facility. The facility owner and the owner
associated with an underground storage
tank systern may be the same parson or may
be different persons, depending on the
specific arrangements at the facility.

Farm-—-A tract or iructs of land
(including  all associated structures and
improvemests) which  are  principally
devoted to the raising of agricultural or
other types of crops, domestic or other
types of animals, or fish for the production
of food, fiber, or other products or for other
useful purposes, including fish hatcheries,
rangeland, and plant nurseries with growing
operations, but not including timber-
growing land and operations dedicated
primarily to recreational, aesthetic, or other
nonagricultural activities (e.g. golf courses
and parks).

Farm tank—A tank located on a farm
where the stored regulated substance is or
will be utilized directly in the farm
activities,

Field-constructed  tank~A  tank
which is principally con- structed,
fabricated, or assembled at the facility
where the tank is to be placed into service.

Financial reporting year-The latest
consecutive 12 month period for which any
of the following reports used to support a
financial test is prepared:

(A) 2 10-K report submitted
to the federal Securities and Exchange
Commission;

(B) an annual report of
tangible net worth submitted to Dun and
Bradstreet; or

(C) annual reports submitted
to the Energy Information Administration
or the Rural Electrification Administration.
Thus, this term may comprise a fiscal or a
calendar year period.

Flow-through process tank-A tank
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through which regulated substances flow in
a steady, variable, recurring, or intermittent
manner during, and as an integeal part of, a
production. process (such as pewroleum
refining,  chemical  production, and
industriai manufacturing), but specifically
not including any tank usecd for the static
storage of regulated substances prior to
their intvoduction inw  the production
process and any tank used for the static
storage of regulated subsiances which are
products or by-preducts of the production
process.

Free-product -A regulated substance
in its free-flowing non-aqueous liguid phase
at standard conditions of temperature and
pressure {e.g. , liqud not dissolved in
water).

Gathering  lines-&ny  pipeline,
equipment, facility, or building used in the
transportation of oil or gas during oil or gas
production o1 gathering operations.

Hazardous substance--Any substance
defined or listed in  the federal
Comiprehensive  Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), §101(14) (42 United States

Code §9601, et seq), and which is not.

regulaizd as a hazawdous waste under the
federal Solid Waste Disposal Act, Subtitle
C (42 United States Code §6921, et seq.).

Hazardous substance UsT
system—An  underground  storage  tank
system that contains an accumulation of
either a hazardous substance, a mixture of
two or more hazardous substances, or a
mixture of one or more petroleum
substances with one or morc hazardous
substances; and which does not meet the
definition of a petroleum UST system in
this section.

Heating oil-A petroleum substance
which is typically used in the operation of
heating, boiler, or fumace equipment and
which either is one of the following seven
technical grades of fuel oil: Number 1,
Number 2, Number 4-light, Number 4-
heavy, Number 5-light, Number 5-heavy,
and Number 6; is a residual fuel oil
derivative of the refining process (such as
Navy Special and Bunker C residval fuel
oils); or is another fuel (such as kerosene or
diesel) used for heating prrposes as a
substitute for one of the above fuel oils or
residual fuel oil derivatives.

Hydraulic lift tank-A tank holding
hydraulic fluid for a closed-loop mechanical
system that uses compressed air and
hydraulic fluid to operate lifts, elevators,
and other similar devices.

Impressed current system-A method
of cathodic protection where & rectifier is
used to convert alternating current to direct
current, where the current then flows in a
controlied electrically-connected circuit to
non-sacrificial anodes, then through the
surrounding soil or backfill te the protected
metallic structure or component, and back
to the rectifier.

In operation-The description of an
in-service underground storage tank which
is currently being used on a regular basis

for its originally intended purpose.

In service-The status of an
underground storage iank beginning at the
time that regulated substances are first
placed into the tank and continuing until the
1ank is permanently removed from service
by means of either removal from the
ground, abandenment in-place, or change-
ii-service. (An in-scvice UST may or may
not contain regulated substances, and may
be esither in operation or out of operation at
any specific time.)

Inventery control-Techniques used
to identify a loss of product that arc based
on volumetric measurements in the fank and
reconciliation of those measurements with
product delivery and withdrawal records.

Legal defense cost-Any expense
that an owner or operator or provider of
financial assurance incuis in defending
against claims or actions bLrought;

(A) by EPA or the state to
require corrective action or 1o recover the
costs of comective action;

(B) by or on behalf of a third
party for bodily injury ov property damage
caused by an accidental release; or

(C) by any person io enfoice
the terms of a financial assurance
mechanism.

Liquid wrap-A collection device
such as a sump, well cellar, and other trap
which is used in association with oil and
gas production, gathering, and extraction
operations (including gas production plants)
for the purpose of collecting oil, water, and
other liquids, and which either may
temporarily coliect liquids for subsequent
disposition or reinjection into a production
or pipeline stream, or may collect and
separate liquids from a gas stream.

Maintenance-The  nommnal  and
routing operational upkeep of underground
storage tank systems necessary for the
prevention of releases of stored regulated
substances.

Moter fuel-A petroleum substance
which is typically used for the operation of
internal coimbustion  engines  {including
stationary engines and engines used in
transportation vehicies), and which is one of
the following types of fuels: leaded or
unleaded  gasoline, aviation gasoline,
Number 1 diesel fuel, Number 2 diesel fuel,
and any grades of gasohel.

NACE-National  Association  of
Corrosion Engineers.

New UST sy.tem-An underground
storage tank system which is used or
designed to contain an accumulation of
regulated substances for which installation
has commenced after December 22, 1988;
or an underground storage systein which is
converted from the storage of materials
other than regulated substances to the
storage of regulated substances after
December 22, 1988.

NFPA-National  Fire  Protection
Association.
Non-commercial  purposes—(With

respect to motor fuel) all purposes except
resale.

Noncorrodible material-A  material
used in the construc- tion, mainicnance, or
vpgrading of any component of an
underground storage tank system which is
designed to retain its physical and chicimical
properties without significant deterioration
or failnre for the operational life of the UST
system when placed in contact with (and
subjected 1o the resulting electiical and
chemical  forces ussociated with) any
surrounding soil, backfi!l, or groundwater,
any connected components construcied of
dissimilar material, or the stored iegulated
substance.

Occurrence—-An accident, including
continuous  or repeated  xposure 1o
conditions, which results in a release from
an underground  storape  tank.  This
definition is imended to assist in the
understanding of the fNinancial responsibility
regulations in Subchapter E of this title
(relating to Financial Responsibility), and is
not intended either to limit the meaning of
occurrence in a way that conflicts with
standard insurance usage or to prevent the
use of other standard insurance tenns in
place of eccurrence.

On the premises where  stored—-(With
respect to  healing oif) refers to the
consumptive use of heating oil on the same
property or sitc where the heating oil is
stored.

Operational  lile~The actwal or
anticipated service life of an underground
storage tank system, which begins when
regulated substances are first placed into the
tank system and which continues until the
tank system is permarnently removed from
service by means of either removal from the
ground, abandonment in-place, or change-
m-service.

Operator-Any person in control of
or having responsibility for, the daily
operation of an underground storage tank
system, or any person who previously had
conirol of, or responsibility for, the daily
operation of an underground storage tank
system.

Out of operation-The description of
an in-service under- ground storage tank
which is not cumrently being used on a
regular basis for its originally intended
purpuse.

Overfill-A release that occurs when
an underground storage tank system is filled
beyond its capacity, thereby resulting in a
discharge of a regulated substance to the
surface or subsurface environment.

Owner-Any person who currently
holds or previously has held legal
possession or ownership of a total or partial
interest in the underground storage tank
system. For the purposes of this chapter,
where the actual ownership of an UST
system is cither uncertain, unknown, or in
dispute, the fee simple owner of the surface
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estate where the UST is located shall be
considered the UST system owner, unless
the owner of the surfacc cstate can
demonstraiz by epp opriats ducumentation
(decd rescrvation, fnvaice, vill ! sele, ete)
or by other legelly-a cootaile oean  that
the UST sysiesa is owned b ov s,

PELPoualous Pquom at sstitie.

Proimons romevai fromn
gervice- The riminador o) th us and the
aperstional hle of we wsde.rrend storage
tenk by incass o Cther cenovar from the
ground, abandormen. i pirce or <hange-
in-service,

Peson -An oo liviaeal, e d, tom,
Joint-stoek COlNENY, ¢ wpiation,
goverment  «OIpOTAIUT parinership,
arsociation, state, mweniciplity,
commussicn. pohtical subdivision of a state,
an mterstute  boldy, a consortium,  joint
ventwre, coreieial entity, or e United
States Goverament,

Porolewn  maarbeting  facifities -All
facilities ot which « pruolenm Lubstance is
produced or vefined and all faclities from
which a petzelems substence 1s sold or
transferred to other petroleunt substance
markeiers or to the public,

Pewoleum  marketing  firms-All
firms  owning  peteeleum marketing

facitities. Firms owning other types of
facilities with USTs as well as petroleum
marketing facilities are considered to be
petroleem marketing firm.

Pewroleum substance-A crude il or
any refined or unre- fined fraction or
derivative of crude oil which is liquid at
standard conditions of temperature and
pressure. For the purposes of this chapter, a
petroleum substance shall be limited to one
or a combination of the substances or
mixtures in the following list except for any
listed substance regulaied as a hazardous
waste under the federal Solid Waste
Disposal Act, Subtitle C (42 United States
Code §6921, et seq.):

(A) basic petroleum
substances—crude oils, crude oil fractions,
petroleum  feedstocks, and  petroleum
fractions;

(B) motor fuels— (sce
definition for motor fuel in this section);

(C) aviation gasolines-Grade
80, Grade 100, and Grade 100-LL;

(Dy aviation jet fuels—Jet A,
Jet A-1, Jet B, JP-4, JP-5, and JP-8;

(E) disullate fuel
oils—Number 1-D, MNumber 1, No. 2-D, and
Number 2;

(F) residual fuel
oils—Number 4-D, Number 4-light, Number
4, Number 5-light, Number 5-hecavy, and
Number 6;

(G) gas-turbine fuel
oils-Grade 0-GT, Grade 1-GT, Grade 2-GT,
Grade 3-GT, and Grade 4-GT.

(H) illuminating
oils-kerosene, mineral seal oil, long- time
burning oils, 300 oil, and mineral colza oil;

{I) solvenis sioddard
solvent, petrolovm spirits, mineral spirits,
petrolewn  ether, ~nish  makers and
painters naphithas, pettoiven: extander oils,
and commercial levane;

(J) lubricants-—-automotive
and industrial lubricans;

(K) buiiding materials-liquid
asphalt and dust-laying oils;

(L) insulating cand
walerproofiney  materials-transformer  oils
and cable ouic;

(M) used oils-(see definition
for used oil in this section);

(N) any other petroleum-
based material having physical and
chemical propertics similar o the above
materials and receiving approval by the
executive director for designation as a
petroleum substance.

Petroleum UST system-An
underground  storage  tank  system that
contains a petroleum substance (as defined
in this section), & mixture of two or more
petroleum substances, or a mixture of one
or more petroleum substances with very
small amounts of one or more hazardous
substances. In order for a tank system
containing a mixture of  petroleum
substances with small amounts of hazardous
substances to be classified as a petroleumn
UST system, the hazardous substance shall
be at such a dilute concentration that the
overall release detectability, effectiveness of
corrective action, and toxicity of the basic
petroleum substance is not aliered to any
significant degree.

Pipeline facilities (including
gathering lines)-New and existing pipeline
rights-of-way, including any ecquipment,
facilities, or buildings thercin which are
used in the transportation or associated
treatment (during transportation) of gas or
hazardous liquids (which include petroleum
and other liquids as designated by the
secretary of the United States Departiment
of Transportation), and which are regulated
under the federal Natural Gas Pipeline
Safety Act of 1968 (49 Uniied States Code
App. 1671, et seq.); the federal Hazardous
Liquid Pipeline Safety Act of 1979 (49
United States Code App. 2001, et seq.); or
(for intrastate pipeline facilities) the Texas
Natural Resources Code, Chapters 111 or

117, or Texas Civil Statutes, Articles 6053-
1 and 6053-2,

Piping-Ali underground pipes and
fill bes includivg valves, clbows, joints,
flanges, il xible cor.ccte.s, ond other
fittings o+- ched .0 & .k -ystm through
which : ulate  su’ .danc 5 fow or in
which 1. ulate. subs. nce' are ontained or
stored,

vipine  trer =T s 5 ation of the
excevation - e ¢ an ¢ ude rosad storage
tan!. facit ; wi<h om ms the piping
system ¢« ase vinke br kfil nusterials,

Fressuioced  ploing droduct or
delivery piprag it an tadeozronnd slorage
tank syste.a wh.ch oyphoaily oporates at
greater nan 08Ot preosise,

Pror iy darage ‘the  meaning
given thi- e oy ppliabi: Texas law,
This i shoil not incude those liabilities
which, cosastent with stand.d insurance
industry preewces,  are c.cleded  from
covriage in liabihiy losuruce policies for
property samage. Howeve, such exclusions
for moperty danage shidl woi  include
corrective action acwoci-ted with releases
from tunks v Lich e covered by the policy.

Provider of financial sssurance-An
entity ihat jnovides financial sssurance to
an owne: or operator of an wnderground
storage tank through one of the mechanisms
lisied in subchapter £ of this title (relating
to Financial Responsibility).

Radioacive  materials-Radioactive
substances or radioac- tive waste materials
(c.g. high level radicactive wastes and low-
level radioactive cooling waters) which are
classified as hazardous substances under the
federal  Comprehensive  Environmental
Response, Compensation, and Liability Act
of 1980 (CERCLA), §101(14), 42 United
States Code §9601, et scq., except for
radioactive  materials  regulaled as a
hazardous waste under the federal Solid
Waste Disposal Act, Subtitle C, 42 United
States Code § 6921, et seq.

Regulated substance-An element,
compound, mixture, solu- tion, cr substance
that, when released into the environment,
may preseni substantial danger to the public
health, welfare, or the environment. For the
purposes  of this chapter, a regulated
substance shall be lumited to any hazardous
substance (as defined in this section), uny
petroleum  substance (as defined in this
section), any mixture of two or more
hazardous substances andfor petroleum
substances, and any other substance
designated by the executive director or the
commission to be regulated under the
provisions of this chapter.

Release-Any  spilling,  including
overfiils, leaking, emit ting, discharging,
escaping, leaching, or disposing from an
underground  storage tank system into
groundwater, surface water, or subsurface
soils,

Release detection-The process of
determining  whether a release of a
regulated substance has occurred from an
underground storage tank system.

Repair-The restoration, renovation,
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or mending of a damaged or malfunctioning
tank or UST system component.

Residential tank~A tank located on
property used primarily for dwelling
purposes.

SARA-Superfund Amendmenis and
Reauthorization Act of 1986.

Secondary comaimnent- A
containment method by which a secondary
wall ot barrier is  installed  wround  the
primary storage vessel (e, tenk or ppiag)
in a manner desigoed o provent o aele we
frony migeating beyond the secondary swall
or barrier Betore the release can be detected,
Secondary containmeat systems ine lude, but
are not limited to, impervious dners of
vaults sunounding @ primary (s le-wall)
tank and/or piping system, and double-wall
tank and/or piping systems.

Septie tank--A - waier-tight covered
recepticle designed 10 1eceive o process,
through  liquid  separation oy biological
digestion, the sewage dischurged from a
building sewer,

Spill-A  release  of 4 regulated
substance which sesults from caeless or
improper practices during  the filling or
placement of regulated substances into a
UST system or during the dispensiag o
emoval of regulated substarices from 2
UST system.

Standaid conditions of temperature
and pressure-A tera- perature of 60 degrees
Fahrenheit and an atmospheric pressure of
14.7 pounds per square inch absolute.

STI-Steel Tank Institute.

Stormwater collection system-The
piping. pumps. conduits, and any cther
equipment mecessary to  collect and
transport  surface water runoff resulting
from precipitation to and from retention
arcas and into natural or man-made
drainage channcls.

Substantial business
relationship-The extent of a business
relationship  necessary  under applicable
state law to make a guarantee contract
issued incident to that relationship valid and
enforceable. A guarantee contract is issued
incident to that relationship if it arises from
and depends on existing economic
transactions between the guarantor and the
owner or operator.

Suction piping-Product or dclivery
piping in an under- ground storage tank
system which typically operaies at or below
atmospheric pressure,

Sump-Any man-made pit or
reservoir that meets the defi- nition of a
tank (including any connected woughs or
trenches) that serves to temporarily collect
regulated substances.

Surface impoundment-A  natural
topographic depression, man-made
excavation, or diked area formed primarily
of earthen materials (but possibly lined with
man-made materials) that is designed to
hold an accumulation of regulated
substances.

Tangible net worth-The tangible
assets that remain after deducting liabilities;
such assets do not inciude intangibles such

as goodwill and rights to patents or
royalties. For purposes of this definiticn,
asscts means all existing and all probable
future economic benefits obtained or
controlled by a particular entity as a result
of past ransactions.

Tunk-4A stationary device {(generally
exclusive  of any associated  encillary
equipment)  designed 1o contain an
accumplation of regnlated substances which
iy constiucied of a noneartthen maternial {e.g.
voncrete, steel, or plastic) that provides
shinctiad suppors.

Fank  hole The portion of the
excavation zone at on under ground siorage
tank factlity which containg the tanks and
associated backbdl arerials.

Tank  system--An
stotage tank systen.

Temporary removal from
setvice-The proceduie by which & UST
system may be temporarily kept out of
operaton without  being required o be
permanently removed from service.

Tighiness 1251 (or  tightness
esting) -4 provedure  for  desting  and
analysmg the wbility of otk or piping
system #o contein the stored substance, to
prevent any inadvertent release of 2 stored
substance info the c¢nvaonment, and io
prevent the intrusion of groundwater into 4
tank or piping system,

TWC-Texas Water Commission, or
commission as referenced in this chapter.

UL~Underwriiers Laboratories.

Underground area-An underground
room, basement, cellar, shaft, or vault,
which provides encugh space for physical
inspection of the exterior of a tank or tank
system situated on or above the surface of
the floor.

Underground release-~Any release to
an area below the surface of the ground or
into groundwater.

Underground storage tank-Any one
or combination of under ground tarks and
any connecting underground pipes used to
contain an accumulation of regulated
substances, the volume of which, including
the volume of the connecting underground
pipes, is 10% or more beneath the surface
of the ground.

Underground storage tank
system-An underground storage tank, all
associated piping and ancillary equipment,
spill and overfill prevention equipment,
release  detection  equipment,  corrosion
protection system, secondary containment
equipment (as applicable), and all other
related systems and cquipment.

Unsaturated zone-The  subsurface
zone containing water under pressure less
than that of the atmosphere (including water
held by capillary forces within the scil) and
containing air or gases generally under
atmospheric pressure. This zone is bounded
at the top by the ground surface and at the
bottom by the upper surface of the zone of
saturation (i.e., the water table).

Upgrading-The addition,
improvement, retrofitting, or renovation of
an existing UST system with equipment or

underground

components as required to meet the
comrosion  protection, spili and overfill
prevention, and  release  detection
requirements of this chapter.

Used oil~Any oil or similar
petroleum substasice that has been tefined
from crude oil, used for is designed or
intended purposes, and contamingted as a
result of such use by physical or chemical
impurities;  and including  spent  motor
vehicle and aivcraft lubricating oils (e.g. car
and ek engiue oil, vansmission fluid, and
brake fluid), spent mdustrial oils (e.g.,
compressor, tuthine, bearing, hydraulic,
metalworking,  gear,  electrical,  and
refrigerator  oiis), aad  speot  industrial
process oils,

UST-An underground storage tank
{as defined 1n this scetion).

UST  system-An  underground
storage tank system (as defined in this
section).

Vent lines- All pipes  including
valves, clovows, joints,  flanges, flexible
conneciors, and other fittings atiached o a
tank system, which are intended o convey
the vapors  esmiticd  from  a regulated
substance stored in an underground storage
tank 1o the atmesphere.

Wastewater collection  system-The
piping, pumps, conduits, and any other

equipnient  necessary  fe collect  and
transpori  domestic,  commercial, or

indusirial  wastewater 1o and from any
facilitics or arcas where treatment of such
wastewater is designated to occur.
Wastewater treatment tank-A tank
that is designed to receive and treat sn
influent wastewater through physical,
chemical, or biological methods.

$3343. Statwiory Exemptions.

(a) Complete exemption. The fol-
lowing underground tanks and containment
devices (including any connected piping)
are completely exempt from regulation un-
der this chapter, as provided under the
Texas Water Code, §26.344:

(1) farm or residental tanks
with a capacity of 1,100 gallons or less used
for storing motor fuel for noncommercial
purposes;

(2) tanks used for storing heat-
ing oil for consumptive use on the premises
where stored;

(3) septic tanks;

(4) surface impoundments, pits,
ponds, or lagoons;

(5) stommwater or
collection sysiems;

(6) flow-through process tanks;

(7) tanks, liquid traps, gathering
lines, or other facilities used in connection
with an activity associated with the explors-
tion, development, or production of oil, gas,
or geothermal resources, or any other activ-
ity regulated by the Railroad Commission

wastewalter
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of Texas pursuant to the Natural Resource
Code, §91. 101;

(8) storage tanks located in an
underground arca including a basement, cel-
lar, mineworking, drift, shafi, or tunnel if
the storage tank is located en ot above the
surfsce of the floor;

(9 pipeline facilities, iwluding
gathering lines, if such facilities are regu-
lated under:

(A) the Natural Gas Pipeline
Safety Act of 1968 (49 United States Code,
§1671, et seq.); or

(B) the Hazardous liquid
Pipeline Safety Act of 1979 (49 United
States Code, §2001, ct seq.).
(10)  intrastate pipeline fucilities
if such facilitics are regulated under one of
the following state laws:

(A) the Nawral Resources
Code, Chapter 111;
(B) the Natural Resources

Code, Chapter 117; or

(C) Texas Civil Statutes, Ar-
ticles 6053-1 and €053-2.

(b) Partial exemption. As provided
under the Texas Water Code, §26. 344(d),
in-ground hydraulic lifts that use a com-
pressed air/hydraulic flud system and
which hold less than 100 gallons of hydrau-
lic oil are exempt from regulation under this
chapter, except that such lifts shall remain
subject to the release reporting and correc-
tive action requirements under the Texas
Water Code, §26.351 and Subchapter D of
this title (relating to Release Reporting and
Corrective Action).

§334.4. Commission Exclusions.

(a) Complete exclusions. In addi-
tion to the tanks exempted from regulation
under §334.3 of this title (relating to Statu-
tory Exemptions), the following under-
ground sterage tanks are completely ex-
cluded from regulation under this chapter
by commission directive:

(1) any underground storage
tank system containing a hazardous waste
listed or identified under the federal Solid
Waste Disposal Act, Subtitle C, (42 United
States Code §6921, et seq.), or containing a
mixture of such hazardous waste and other
regulated substances, where such system is
already subject to regulation under the fede-
ral Solid Wasie Disposal Act, Subtitle C;

{2) Any wastewater freatment
tank (including oil-watcr separators), where
such tank is located at and is an integral
part of a wastewater treatment facility regu-
lated under the federal Clean Water Act,

either §402 or §307(b) (33 United States
Code §1251, et seq.);

(3) electrical equipment  and
other equioment or machinery (but not in-
cluding hydraulic Jifis) which operates in a
manner whereby 2 release or loss of regu-
lated substances is readily evidenced by the
faulty operation of such eguipment or ma-
chinery;

{4) sumps which have a capacity
of less than 110 gallens:

(5) emeigency spill protection
or emergency overflow containment tanks,
including certain ~waps and secondary con-
ainment systems, wiuch me used solely for
the temporary storage or containment of
regulated substances resuling from a leak,
spill, overfill, or other uaplanned release,
and where the regulated subsiances are rou-
tinely removed within 48 houss of the oc-
currence or discovery of the release;

(6) underpiound  storage  tank
systerns which contain reguiated substances
at such dilute concentrations that any re-
lease would not pose eny significant threat
to human health and sefety or the environ-
ment.

(b) Partial exclusiens. The follow-
ing underground storage tanks #ie subject o
all provisions of this chapter, except for
Subchaprer C of this title (relating to Tech-
nical Standards), in Subchapter E of this
title (relating to Financial Responsibility),
and the certification requirements of §334.8
of this title (relating w Certification):

(1) any wasiewater treatrnent
tank (including oil-water separators), where
such tank is not located at or is not an
integral part of a wastewater treatment fa-
cility regulated under the federal Clean Wa-
ter Act, either §402 w §307(b) (33 United
States Code §1151, et seq.);

(2) any underground storage
tank system that contains radioactive sub-
stances, where such system is regulated by
the federal Nuclear Regulatory Commission
(or its successor) under the provisions of
the Atomic Energy Act of 1954 (42 United
States Code, §2011, et seq.);

(3) any underground storage
tank system that contains fuel used solely to
power an emergency electrical generator
system at a nuclear power genciation facil-
ity regulated by the federal Nuclear Regula-
tory Commission (or its successor) under
the provisions of the Code of Federal Regu-
lations, Title 10, Part 50, Appendix A.

(c) Other exclusion. In addition to
the partial exemption for hydraulic lifts
covered under §334.3(b) of this title (relat-
ing to Statutory Exemptions), all other in-
ground hydraulic lifts that use a compressed
airthydraulic fluid system and which hold
100 gallons o1 more of hydraulic oil are
similarly excluded from regulation under
this chapter, except that such lifis shall re-
main subject to the releasc reporting and

corrective  action requirements  under
Subchapter D of this title (relating to Re-
lease Reporting and Corrective Action).

§334.5. General Prohibitions.

(2} Design. On or after September
1, 1987, no person shell install or have
installed an wndergronnd storage tank sys-
tem for the purpose of storing or otherwise
containing regulated sulwtonces unless such
underground storage tank system, whether
of single-wall or double wall construction,
meets the following standurde,

(1) Fhe underground  storage
tank system shall prevent relrases due to
comosion or structural  failure for  the
operational life of the underground storage
tank system.

(2)  All components of the un-
derground siosage tank system shall be ei-
ther cathodically protected upainst corro-
sion, constructed of noncorradible material,
constructed of « steel material which hos
been clad with # noncornodible material, or
shall be otherwise designed wnd construcied
in a manner that shall preveat the release or
threatened release of muy stored subsiances,

(3 The underground  storage
tank system shall be consnucted of or lined
with a material that is compauble with the
stored substance.

(b) Delivery. No person shall de-
posit or have deposited any regulated sub-
stance into an underground storage tank
system unless such system is registered
with the commission under §334.7 of this
title (relating to Registration). Prior to the
deposit of any regulated subsiance into an
underground siorage tank, the owner or op-
eraior shall provide evidence of registration
lo the person responsible for the delivery.

(¢} Notification. After December
22, 1988, no person shall perform any in-
stallation, replaceiment, removal, change-in-
service, abandonment in-place, or any other
substantial improvement, addiiion, or repair
of an underground storage tank system un-
less and until the commission has been pro-
vided prior notification of such activity in
accordance with §334.6 of this title (relating
to Construction Notification).

(d) Registration. On or after Sep-
tember 1, 1987, po person shell own or
operaie an underground storage tank which
contains or has contained a regulated sub-
stance unless such underground storage
tank has been properly registered with the
commission in accordance with §334.7 of
this title (related to Registration), except
for:

(1) underground storage tanks
specifically exempted from regulation under
§334.3(a) of this titie (related to Statutory
Exemptions);

(2) underground storage tanks
specifically excluded from regulation under
§334.4(a) of this title (related to Commis-
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sion Exclusions); and

(3) underground storage tanks
which are permanently out of service and
which either:

(A) were removed from the
ground before May 8, 1986; or

(B) remain in the ground, but
were empticd and cleaned in accordance
with accepted industry practices, and were
filled with a solid incrt material on or be-
fore January 1, 1974.

§334.6. Construction Notification.
(a) General requirements.

(1) Beginning December 22,
1988, any person who intends either to in-
stall a new or replacement underground
storage tank; to pedform any substantial im-
provement, addition, or repair o an under-
gmund su)mgc tank fvyS(Ci'ﬂ; 0 remove an
underground storage tank from the ground
(temporarily or pennancnily); o conduct a
change-in-service for an underground stor-
age tank; or to conduct # ponianent aban-
donment in-place of sn underground storage
tank shall comply with the notification re-
quirements of this section prios to initiating
such activity.

(2) In addition to the construc-
tion notification requirements of this sec-
tion, the owner or operator of an existing or
proposed underground storage tank system
that is located or will be located in the
designated recharge zone or transition zone
of the Edwards Aquifer shall also secure the
requisite approval from the executive direc-
tor prior to conducting certain regulated
underground sicrage tank activities, as pre-
scribed under Chapier 313 of this tide (re-
lating to Edwards Aquifer).

(3) Any underground storage
tank construction activity performed or
completed pursuant to a notification submit-
ted under the provisions of this section shall
meet the applicable technical standards and
procedural requirements under Subchapter
C of this utle (relating to Technical Stan-
dards).

(4) In siwations where a pro-
posed underground storage tunk consiruc-
tion activity is necessitated by a suspected
or confirmed release of regulated sub-
stances, or where the activity contributes o
or causes such a release, the owner or oper-
ator shall comply with the release reporting,
investigation, and corrective action require-
ments of Subchapter D of this title (relating
to Release Reporting and Corrective Ac-
tion).

(5) Construction  notifications
required under this section may be provided
to the commission’s cential office in Austin
or to the commission’s appropriate district
office in the area of the activity, unless
otherwise specified in this section. The offi-

cial date of notification shall be the date on
which the notification is first received in a
commission office.

(6) Construction notification re-
quired under this section shell be provided
by the owner or operator, en authorized
agent or repiescutative of the owner or op-
erator, or the contractor or consnitant re-
tained for such construction activity. Con-
struction notifications tiled by unauthorized
persons shall be null and void.

(b) Notification for major construc-
tion activitics.

(1) Applicable activities. For the
purposes of this section, a major under-
ground storage tank construction activity
shall include any of the following:

(A) installetion of new or
previousiy-used tank systems at a new facil-
ity, and the addition or replacement of tanks
at an existing facility;

(B) removal of existing tank
systems from the ground (either temporarily
or permanently);

(C) permanent abandonment
in-place or change-in-service of existing
tank systems;

(D) tank repairs, including
interior and exterior relining or recoating;

(E) installation of new or re-
placement piping for existing tanks;

(F) installation of new fiexi-
ble connectors in the piping system at an
existing facility;

(G) addition of new piping
(or extension of existing piping} f{or addi-
tional or relocated dispensers;

(H) tank and piping reloca-
tions;

(I) addition or replacement
of any of the following items at new and
existing facilities:

(i) cathodic protection

systems;

(i1) releasc detection sys-
tems;

(iti)  spill and overfill pre-
vention equipment;

(iv) monitoring wells; and

(v) submersible or suction
pumping sysiems;

(J) addition of secondary
containment equipment for new or existing

tank or piping systems;

(K) any tank integrity aysess-
ment or other activities requiring the en-
trance of any persons into a tank; and

(L) any other activity deter-
mined by the execulive divector to poten-
tially be of major significance from the

“standpoint of protecting human health and

safety and the environment.

(2) Filing requirements. Except
g8 provided under subsection (¢) of this
section, any person who intends o perform
a major undergrouvid storage tank construe-
tion activity as described i paragraph (1)
of this subsection shall fil= a written notifi-
cation with the executive dircctor at least 30
days prior to initiating the sctivity.

(A) Such notii.cation should
be submitted on the commission's autho-
rized form, as described in paragraph (6) of
this subsection.

(B) When requested by the
execulive direcior, any persorn who intends
to perform a major underground storage
tank construciion activity shall also submit
additional supporting informeation to assure
that the construction activity is in compli-
ance with the requirerients of this chapter.
Supporting informa- tion which may be re-
quested by the executive director includes,
but shall not he linuted to, the following
ilems:

(i) detailed design plans
and specifications {drawrn to scale);

(ii) installation standards
and coperating instructions for major system
components;

(1) quality assurance
plans;

(iv) compatibility data re-
lated 1o the stored substances and the mate-
rials of construction;

(v) specific  geological,
hydrological, and environmentsl site infor-
mation;

(vi) qualificaiions and ex-
perience records of consuliants, equipment
installers, and coniractors;

(vii) fermal plan or pro-
cedures  for tank removals, change-in-
service, and abandonments in-place;

(viii) disposal procedures
for removed tanks;

(ix) general contingency
plan for release abatement and the clean up
and disposal of any residual regulated sub-
stances, contaminated soils, or contami-
nated water (inciuding wash water, ground-
water or surfece water); and

(x) basis and description
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for any proposed change-in-service.

(C) Between 24 and 72
hours prior to the scheduled uime of initia-
tion of the proposed activity, the owner
shall contact the commiszion’s appropriste
district office m the area of e aciivity to
confim the time of the initiation of the
proposed aciivity, Any revisions to the pro-
posed construction: start date shall be in
accordunce with paragraph (3) of this sub-
section.

(3) Rescheduling. If after the
submittal of the mitia! construction notifica-
tion, the owner determines that a revision to
the previously-reporied scope or start date
for the construction is necessary, Jhe owner
shall immediately report the revised con-
struction informaiion o the comimission's
appropriate district office in the arca of the
activity.

(A) If an earlier stant date i
proposed, and if this date is less than 30
days from the original notification date,
then the owner shall comply with the re-
quirements of paragraph (4) of this subsec-
uon.

(B) An owner may revise the
proposecd construction start to a later date as
necessary, provided that the commission's
appropriate district office is notified, and
provided that original written notifications
are properly renewed upon expiration in
accordance with paragraph (5) of this sub-
section.

(4)  Waiver requests. Normally a
nottfication period of at least 30 days shall
be required prior to the initiation of any
major underground storage tank censtruc-
tion activity. However, if after the submittal
of the construction notificaiton, the owner
has good cause for an accelerated construc-
tion schedule, then the owner may request
approval of an carlier construction start
date. Such request shall be made directly 10
the commussion’s appropriate district office
in the arca of the activity. The district man-
ager (or the managers designated repre-
sentative) shall have the authority to ap
prove or deny such requests, and such
decision shall be based on the following
criteria:

(A) good cause shown by the
owner for an earlier construction start dalc;
and

(B) the ability of comnussion
personnel to arrange and schedule an ade-
quaie inspection of the activity.

(5) Expiration. A written con-
struction notification for a major under-
ground storage tank construction activity
shall be valid for only 120 days sfter the
original notification date or 90 days after
the originally anticipated construction start

date, whichever is earlier. If the proposed
construction has not commenced within this
period, the original notification shall expire.
If the owner stl} plans 10 perform the con-
struction after the expiration of this peried,
a new and updated consiruction notification
form shall be filed.

(6) Notificanon form.

(A) Any person who intends
to perform a major undergtound storage
tank construction activity (es described in
paragraph (1) of this subsection) shall pro-
vide all the applicable construction notifica-
tion information indicated on the commis-
sion’s authorized construction notfication
form.

(B) The construction notifi-
cation form shall be filled out as completely
and accurately as possible. Upon comple-
tion, the form shall be dated and signed by
the owner or the owner's designated repre-
sentative, snd shall be timely filed with an
approptiate commusion ofice.

(¢) Alternative notfication  proce-
dures.

(1) Omly for underground stor-
age tank construction activitics involving
situations described under paragraph (2) of
this subsection, the owner may comply with
the following alternative notification and
reporting procedures in licu of the normal
notification requirements of subsection (b)
of this section.

(A) The owner shall provide
verbal or written notification to the com-
mission as soon as possible prior W initiat-
ing the construction activity. Such rotifica-
tion shall be submitted directly to the
commission’s appro- priate district office in
the area of the activity.

(B) After providing the con-
struction  notificaiion  prescribed  under
subparagraph (A) of this paragraph, the
owner may proceed with the construction
activily, as directed by the district manager
(or the manager's  designated  repre-
sentative). The owner shall maintain de-
tailed records of the construction. No later
than 30 days after completion of the con-
struction, the owner shall submit to the
commission a detailed report describing the
activity. Tt *he commission determines that
the information in such 1eport is insufficient
w assure compliance with the applicable
requirements of this chapter, then the owner
may be required to subiit additional infor-
mation to demonsirate such compliance.

(2) The altemauve noufication
procedures of paragraph (1) of tlus subsec-
tion may be used only when the following
situations occur:

(A) when an ¢wner of an un-

derground storage tank can demonstrate that
a release or suspected release of a regulated
substance has occurred or is likely to occur
as a result of the operation of the under-
ground storage lsnk, when such release is
considered an immediste threat to human
health or safety or the environment, and
when the owner can demonstraie that the
expeditious initiation and completion of the
proposed construction activity is necessary
lo prevent or abate such releasc;

(B) when an out-of-operation
underground storage tank sysicm is discov-
ered during unrelated construction activities
(e.g. the construction of building excava-
tions, streets, highways, utilities, etc.), when
the property owner can reasonably demon-
strate no prior knowledge of the existence
of the wank, when the expeditious removal
or abandonment in place of the tank is con-
sidered necescary or edvisable for the com-
pletion of the unrelated construction activi-
ty, and where any delays in completion of
the tank removal or abandonment in-piace
would cause unreasongbie financial hard-
ship due w0 contract schedules and comple-
tion times;

(C) when any duly autho-
rized public official (e.g. any federal, state,
or local fire or safety officer, health or
environmental official, law officer, eic. )
orders the immediate removal or repair of
all or portions of an underground storage
tank system which poses an immediate
threat 1o human health, safety, or the enavi-
romment,

(D) in any other case, where
the executive director determines that com-
pliance with the notification provisions of
subsection (b) of this section would be un-
reasonable or impractical, or could increase
the threat 1o human health or safety or the
environment,

§334.7. Registration.
(a) General provisions.

(1) All underground storage
tanks in existence on or after September 1,
1987, shall be registered with the commis-
sion on authorized commission forms, ex-
cept for those tanks which:

(A) are completely exempt
from regulation under §334.3(a) of this title
(relating to Statutory Exemptions);

(B) arc completely excluded
from regulation under §334.4(a) of this title
(relating to Commission Exclusions);

(C) were properly registered
with the commission prior to the effective
date of this subchapter under the provisions
of the federal Solid Weste Disposal Act,
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§9002 (42 United States Code, §6921, et
seq.), provided that the owner has submitted
notice of all changes and additional infor-
mation in accordance with the provisions of
subsection (d) of this section;

(13) have been permarently
removed from scrvice and which either:

(i) were permanently re-
moved from the ground before May 8,
1986; or

(i1) remain an the ground,
but were emptied and cleaned in accordance
with accepted industry practices, and were
filled with & solid mert material on or be-
fore January i, 1974,

(2) The owner ol an under-
ground storage tank facility shall be respon-
sible for compliance with the nk registra-
tion requirements of this section. An owner
may designate an authovized representative
to complete and submit the required regis-
tration information However, the owner
shall be held responsible for compliance
with the provisions of tins section by such
representatives,

3) Al underground  storage
tanks subject to the registration require-
ments of this section shall also be subject to
the fee provisions of subchapter B of this
title (relating 1o Underground Storage Tank
Fees). The failure by a tank owner to prop-
erly register any tanks shall not exempt the
owner from such fee assessment and pay-
ment provisions.

(b)  Existing tanks. Any person who
owns an underground storage tank thar was
in existence on September 1, 1987, shall
register such tank with the commission not
later than Scptember 1, 1987, on an authe-
rized commission fonm, except for those
tanks excrapted and excluded under subsec
tion (a)(1)(A) (a)(1)(D) of this section.

(c) New or replacement tanks. Any
person wic owns a new or replacement
underground sterage tank that is placed into
service on or after September 1, 1987, must
register the tank with the executive director
on an authorized commission form within
30 days after the date any regulated sub-
stance is placed into the tank, except for
those tanks c¢xempted or excluded under
subsection (a) (1)(A)-(a){1)(D)) of this sec-
tion.

(d) Changes or addstional informa-
tion.

(i) The owner of an under-
ground storage tank system shall provide
wrilten notice to the exccutive director of
any changes or additional information con-
cerning such system. Types of changes or
additional information subject to this re-
quirement shall include, but shall not neces-
sarily be Iimited 10, the followiny:

(A) change in ownership, or
change in ownership wformation (c.g. mail-

ing address and/or telephone number);

(B) change in the operational
status of each tank system (e.g. in service,
temporarily out of service, removed from
the ground, or permanently abandoned in-
place);

(C) change in the type of
stored regulated substance, or change-in-
scrvice to provide for the storage of a sub-
stance other than a regulated substance;

(D) installation of additional
tanks and ancillary equipment at an existing
facility;

(E) change in the type of
piping for an existing tank;

(F) the addition of, or a
change in the type of, intenal or external
corrosion protection for the tanks, piping,
and/or ancillary equipment;

(G) the addition of, or a
change in the type of, spill and overfill
prevention equipment for the tanks;

(H) the addition of, or a
change in the type of, release detection
equipment or methods for the tanks and/or

piping;

(I) change in the location of
documents and records for the facility;

(J) change in financial re-
sponsibility information related to the facili-
ty; and

(K) any other chenge, addi-
tion, revision, update, or correction to the
previous registration informaiion filed with
the commission that is aecessay o accu-
rately describe the status of the under-
ground storage tank systems at the facility.

(2) Notice of any change or ad-
ditional informauon shall be submitted on
an authorized commission registration form
which has been completed in accordance
with subsection {e) of this section. The
commission’s undesground storage tank fa-
cility number for the facility shall be in-
cluded in the appropriate space on the regis-
tration form.

(3) Notice of any change or ad-
ditional information shall be filed with the
exceutive director within 30 days from the
date of the occurrence of the change or
addition, or within 30 days from the date on
which the owner or operator first hecame
aware of the change or addition, as applica-
ble.

(e) Registration form.

(1) Any tank owner required to
submit tank registration information under
subsections (a)-(d) of this section shail pro-
vide all the information indicated on the
commission’s anthorized registration form
for cach iegulated tank owned.

(2) The tank registration form
shall be filled out as completely and accu-
rately as possible. Upun completion the
form shall be dated and sigred by the
owner or the owier's designated repre-
sentative, and shall be filed with the execu-
ive director within the specified time
frames.

(3)  All tank owners required o
submit tank registration information under
subsections (a)-(d) of this section shall pro-
vide the registration nformation for all
tanks located at & particular facility on the
same registration form,

{4) Tunk owners who own tanks
located at more than one facility shall com-
plete end file @ separate registration form
for each facility.

(8) If  addinonal  information,
drawings, or other dotunients are submitted
with new or revised registration data, spe-
cific facility wdentification information (in-
cluding the faahiy idenfication number, if
known) shall be conspicuously widicated on
cach docuinent and wll such documents
should be atiached to and filed with the
registration form.

() Inadequate information. When
uny of the required tank registration infor-
mation submitted to the commission is de-
termined 1o be inaccurate, unclear, illegible,
incomplete, or otherwise inadequate, the ex-
ecutive director may require the owner i
submit additicnal information. An owner
shell submit any such required additional
information within 30 days of receipt of
such request.

§334.8. Certification.
(2) Installaton certifications.

(1)  Owner or operator certifica-
tions. Any owner or operator who installs a
new or replacement underground storage
tank system after December 22, 1988, shall
assurc that all applicable parts of the con-
struction certification section of the com-
mission’s authorized tank registration form
are completed The owner or operator shall
further centify by signature that:

(A) the mnstailation meets the
requircments of §334.45 of this title (relat-
ing to Technical Standards for New UST
Systems), and §334.46 of this title (relating
to Installarion Standards for New UST Sys-
tems);

(B) the corrosion protection
sysiem meets the requirements of §334.49
of this title (relating to Corrosion Protec-
tion); and
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(C) the release detection
equipthent or procedures meet the require-
ments of §334.50 of this title (relating to
Release Deteciion).

(2) Certitication by installer. Af-
ter December 22, 1938, any installer who is
employed or otherwise engaged by an un-
derground storage taak owner or operator to
install o1 replace wn undergroand storage
tank system shell else cernfy by signature
that the instatlation inethods arv i compli-
ance with §334, 46 of this title (relating to
Installation Standards for New UST Sys-
tems). The tank ownei or operator shall be
responsible for sssuring that ihe installer
has provided the cerufication required in
this paragraph.

3y Filwg requuements. The in-
stallation or replacement certification infor-
mation required under paragraphs (1) and
2) of this sulrection shall be included in
the sppropriate sections of th: commis-
sion's authorized tonk registrstion form, end
shall be filed with the commission in ac-
cordance with the apphicable 1ank registra-
tion time himits presenbed under §334.7 of
this tide (relating o Registiation).

(b) Financial responsibility certifi-
cation.

(1) Beginning January 24, 1989,
all owners and operators of new and exist-
ing underground storage tank systems shall
assure that the applicable parts of the finan-
cial responsibility section of the commis-
sion’s authorized tank registration form are
completed, and shall certify by signature
that the financial responsibility require-
ments under Subchapter E of thus title {re-
lating 1w Financial Responsibility) have
been met.

(2) The required financial re-
sponsibility information shall be included in
the appropriate section of the commission's
authoiized tank registration form, and shall
be filed with the commission in accordance
with the epplicable tank registration time
limits prescribed under §334.7 of this tite
(relating to Registration), or shall be other-
wise filed in accordance with the epplicable
requirements in §334.104 of this title (relat-
ing w Reporting by Owner or Operatdr).

§334.9. Selier's Disclosure. Effective on
and aftet Cctober 24, 1988, any person who
sells or otherwise legally conveys a tank (or
tank system) which is designed or intended
to be used as an underground storage tank
shall provide the purchaser (or grantee)
with written notification of a tank owner’s
obligations relative to the commission’s
tank  registration and  construction
notification provisions under §334.7 of this
title (relating to Registration) and §334.6 of
this  title  (relating  to  Construction
Notification).

(1) The writter notification shall
include the names and addiesses of the

geller (or grantor) and the purchaser (or
grantee), the number of tanks involved. a
description of each tank (capacity, tank
material, and product stored, if applicable),
and the commission’s decignated facility
identification number (it the entite faciity
is being conveyed).

(2) 'Hes notification requirement
shell apply to any tansfers or conveyuances
of a new or used tank from one person to
another perscn, and shall also apply to the
sales of real property where underground
storage tanks ace focated.

3) ‘The watten notifickiion shall
be provided by ihe seller (or granter) to the
purchaser (or grantee) psiot 1o the actual
conveyance of the tunks, o prior to the time
of the real property closing, as applicable.
No later than 30 days atter the date of the
conveyance or sale of the tanks, the seller
shall submit a copy of the written
notification to the executive director.

§334.10. Reporting and Recordkeeping.

(a) Reporting. Owners and opera-
tors of UST systems shail assure that ail
reporting and filing requitements in this
chapter are mei, including the following (as
applicable):

(1) construction notification, in
accordance with §334.6 of this title (relating
to Construction Notification);

(2) application for approval of
any proposed UST system in the Edwards
Aquifer recharge or transition zones, in ac-
cordance with §334.6(a)2) of this title (re-
lating to Construction Notification) and
Chapter 313 of this title (relaung to Ed-
wards Aquifer);

(3) registration of UST systems
and changes in information, in accordance
with §334.7 of this title (relating to Regis-
iration);

(4) ceriification of installations
and financial responsibility, in accordance
with §334.8 of this title {relating to Certifi-
cation);

(5) notification to UST purchas-
er, in accordance with §334.9 of this title
(relating to Seller’s Disclosure);

(6) request for approval of any
variance or alternative procedure, in accord-
ance with §334.43 of this title (relating W
Variances and Aliemative Procedures);

(7) request for extension of time
for a UST system that is temporarily out of
service, in accordance with §334.54(dy(2)
of this title (relating to Temporary Removal
from Service);

(8) documentation of release de-
termination or site assessmeni conducted
when an UST system is permanently re-
moved from service, in accordance with
§334.55(a)6) of this title (relating to Per-
manent Removal from Service);

(9) facility owner’s authoriza-
tion for abandonment in-place of an UST
system, in accordance with §334.55(c)(2) of
this title (relating to Permanent Removal
from Scrvice);

(10) payment of underground
storage tank fees, in accordance  with
Subchapier B of this title (relating to Un-
derground Storage Tank Fees)

(1) reports, plans, and certifica-
tions relaied o suspected and confirmed
releases of regulated substances, including:

(A) release reperts and noti-
fications, in accordance with §334.72 of
this title (relating to Reporung of Suspected
Releases), §334.75 of this title (relating to
Reporting and Cleanup of Surface Spills
and Overfills) and §334.76 of this title (re-
lating to lnitial Response to Releases);

{B) report and certification
of site check methods, in aceordance with
$334.74(c) of this title {rclatng to Release
Investigation and Confirmation Sieps);

(C) inival abatement report,
in accordance with §332.77(h) of this title
(relating to Initial Abatement Measures and
Site Check);

(D) initial site churacleriza-
tion report, in accordance with §334.78(b)
of this title (relating to Initial Site Charac-
terization);

(E) free product removal re-
port, in accordance with §334.79(d) of this
title (relating to Free Product Removal),

(F) soil and groundwater
contamination information, in accordance
with §334.8(0(b) of this utle (relating to
Investigation for Soil and Groundwater
Cleanup);

(G) corrective action plan, in
accordance with §334.81 of this title (relat-
ing to Corrective Action Plan);

(H) netification of cleanup
initiation, 1 accerdance with §334.81(e) of
this title (relating to Comecuve Action
Plan);

(I) certification of compli-
ance with corrective action plun. in accord-
ance with §334.81(g) of this tiile (relating
to Corrective Action Plan), and

(J) public notices related to
corrective action plans, in accordance with
§334.82(b) of this title (relating to Public
Participation);

(12) notifications and reports re-
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lating to financial responsibility require-
ments, including:

(A) reports of financial con-
dition, in accordance with §334.95(f) of this
title (relating to Financial Test of Self-
Insurance);

(B) notification of failure to
secure alternate financial assurance, in ac-
cordance with §334.95(g) of this title (relat-
ing to Financial Test of Self-Insurance),
§334.163(b) of this title (relating to Cancel-
lation or Nonrenewal by a Provider of Fi-
nancial Assurance), and §334.108(c) of this
titie (relating o Rankruptcy or Other Inca-
pacity of Owner or Operator or Provider of
Financial Assurance),

(C) request for release of ex-
cess guaranteed funds, in accordance with
$334.100(d)-(f) of this 1itle (relating to
Trust Fund);

(D) forms and reports evi-
dencing financial responsibility, in accord-
ance with §334.104 of this title (relating 10
Reporting by Owner or Operator); and

(E) noufication of related
bankruptey proceedings, in accordance with
§334.108(a) of this title (relating to Bank-
repicy or Other Incapacity of Owner or
Opcrawr or Provider of Financial Assur-
ance); and

(13) any other reports, filings,
notifications, or other submittals required
by this chapter, or otherwise required by the
exccutive director or comrmission to demon-
strate compliance with the provisions of this
chapier.

(b) Rccordkeeping

(1) General recordkeeping re-
quircments.

(A) Owners and operators of
UST systems shall be responsible for devel-
oping and maintaining all records required
by the provisions of this chapter.

(B) Except as provided in
subparagraphs (C) and (D) of this para-
graph, legible copies of all required records
pertaining to a UST system shall be main-
tained in a secure Jocation on the premises
of the UST facility, shall be immediately
accessible for reference and use by the UST
system operator, and shall be immediately
available for inspection upon request by
commission personnel.

(C) In the event that copies
of the required records cannot reasonably
be maintained in a secure location on the
premises of the UST facility, then such
records may be maintained at a readily-

accessible alternate site, provided that the
following conditions are met.

(1) If the UST system is
in operation, the records shall be readily
accessible for reference and nse by the UST
system operator.

(1) The secoids shall be
readily accessible and availuble for mspec-
tion upon request by cominission porconnel.

(i) The owner o1 opera-
tor shall provide the following information
{in writing) to the executive director end to
the commission’s appropriate district office:

() the specific loca-
tion where the required records are main-
tained;

(1) the name, address,
and telephone number of the authorized
custodian of such records; and

() the specific rea-
son that such records cannot be maintained
on the premises of the UST facility.

(iv) The filing of the writ-
ten information required 1 clause (i) of
this subparagraph shall be accomplished no
later than 30 days slter the effective date of
this chapter, 30 days after u US| nstatla-
tion or replacement has been completed, or
30 days afier the UST 1ecords are moved io
an alternate site, whichever 1s bater or appli-
cable.

(D) For UST systems which
have been permanently removed from ser-
vice in accordance with the applicable pro-
visions of §334.55 of dus title (telating to
Permanent Removal ftom Service), the fa-
cility owner may submit the appropriate
records required by this chapter to the exec-
utive director in lieu of maintaining the
records on the premises or at an alternative
site, provided thai the foilowing conditions
are met:

(i) the facility is ro lon-
ger operated in a manner that requires the
underground  storage o regulated  sub-
stances, and all UST systems ar the facility
have been permanently remeoved from ser-
vice;

() the  facility  owner
shall provide written justification adequate
to expluin why such records cannot be
maintained on the premises of the UST
facility or at a readily-accessible alternative
site; and

(in)  the records shall be
submitted at one ume i one package for
each UST facility, and the records shall be
appropriately labeled with the UST facility
location information and the UST facility
identification number.

(2)  Required records and docu-
menis. Owners and operators of UST sys-
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tems shall assure that all recordkeeping re-
quirements in this chapter aic met,
including the following records and docu-
mentation (as applicable).

(A) Legible copies of the fol-
lowing general records shall =z maintained
for the operational life of the UST system:

(1) constriction  notifica-
tion documents, in accosdance with §334.6
of this title (relating 10 Construction Notifi-
cations);

(i1) original and amended
registration documents, in accordance with
$337.7 of this title (relating to Kegistration);

(ui)  oiginal and amended
certifications for UST mstallations and fi-
nancial responsibility, in accordance with
§334.8 of this title (reluting to Centifica-
tion);

(iv) notification to UST
purchaser, in accordance with §334.9 of this
title (relating to Seller’s Disclosure);

(v) application documents
and exccutive dircctor's letter approving an
UST system in the BEdwards Aquifer re-
charge or transition sone, 1 accordance
with §334.6(a)}2) of this title (relating to
Construction Notification) and Chapter 313
of ths title (relating to Edwards Aquifer);
and

(vi) cancelied checks or
receipts  evidencing  payment of under-
ground storage tank fees, in accordance
with §§334.21-334.23 of this utle (relating
1o Fee Assessment; Failure to Make Pay-
ment; and Dispositon of Fees, Interest, and
Penalties).

(B)  Leg:ble copies of appli-
cable records and documents related to
technical standards for UST systerns shall
be maintained in sccordance with the fol-
lowing provisions:

(1) apphication documents
and executive director’s approval letier for
any varianices or alternative procedures, in
accordance with §334.43 of this title (relat-
ing to Variances and Altemative Proce-
dures);

(1iy  records demonstrating
conipliance with technical standards and in-
stallation standards for new UST systems,
in accordance with §334.45(f, of this title
(relating to Technical Standards for New
UST Systems); and §334. 46(i) of this title
(relating to Installation Standards for New
UST Sysiems);

(s11)  records  demonstrat-
ing complhance with the mimmum upgrad-
ing requirements for existaig UST systems,
i accordance with §334.47(d) of this title
(relating to Technical Standards for Exist-
ing UST Systems);

(iv) operation and mainte-
nance records, in accordance with §334.
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48(g) of this title (relating to General Oper-
ating and Management Requirements);

(v) corrosion protection
records, in accordance with §334.49(e) of
this title (relating to Conesion Frotection);

(vi} release detection ie-
cords, in accordance with §334.50(¢) of this
title (relating to Releace Petection);

(vir) spill  and  overfill
control records, in accerdance with §334.
51(¢) of this title (relating to Spill and
QOverfill Prevention and Conirol);

(viit} records for repaics
and relining, of a UST system, in accord-
ance with §334.52(1) of this title (relating
to UST Sysiem Repairs sad Relining);

(ix) records for revse of
used tanks, in accordance with §334.53(c)
of this title (selating v Reuse of Used
Tanks);

(x) +evords for temporary
removal of UST systems from service, in
sccordance with §334.54(H(4) of this title
(relating to Temporary Removal from Ser-
vice);

(xi) records for perma-
nent removal of UST systems from service,
in accordance with §334.35() of this title
(relating to Permanent Removal from Ser-
vice).

(C) Legible copics of the fol-
lowing records and documents related to
release reporting and corrective action shall
be maintained for at leust five years:

(1) release reports and no-
tifications, in accordance with §334.72 of
this title (relating w Reporiing of Suspected
Releases), §334.75 of this title (relating to
Reporting and Cleanup of Surface Spills
and Overfills), and §334.76 of this title
(relating to Initial Response to Releases);

(i) report and certifica-
tion of site check mcthods, in accordance
with §334.74(c) of this litle (velating to
Release Investigation and  Confirmation
Steps);

(it} inittal abatement re-
port, in accordance with §334.77(b) of this
title (relating to Initial Abatement Mcasures
and Site Cherk);

(iv) initial site character-
ization report, in accordance with §334.
78(b) of this tite (relating to Initial Site
Characlterization);

(v) free product removal
report, in accordance with §334.79(d) of
this title (relating to Free Product Remov-
al);

(vi) soil and groundwater
contamination information, tn accordunce
with §334.80(b) of this title (relating to
Investigation for Soil and Groundwater
Cleanup);

(vii) corrective action
plan, in accordance with §334.81 of this
tile (relating to Corrective Action Plan);

(viit) notification of
cleanup initiation, in accordance with §334.
81(e) of this tide (relating w0 Corrective
Action Plan);

(ix) certtication of com-
pliance with corrective zction plan, in ac-
cordance with §334.81(p) of thi title (relat-
ing to Cosrective Action Plan);

(x) public notices related
to corrective sction plans, in accordsnce
with §334.82(b) of this tile (relaung to
Public Participation);

(xi) all  correspondence,
directives, and orders from the cxecutive
director related to the release incident and
corrective action.

(D) Legible copies of all re-
quirea financial assurance records shall be
maintained in accordance with the applica-
ble provisions of §334.105 of this title (ve-
lating o Financial Assurance
Recordkeeping).

§334.11. Enforcemens.

(a) Further Action. If an investiga-
tion, review, or inspection by commission
personnel does not sufficiently demonstrate
that the installation, eperation, maintenance,
corrective action, or any other activities re-
lated 0 a UST system are in accordance
with the applicable requirements of this
chapter, the exccutive director may take one
or more of the following actions.

(1) The executive director may
require the owner to submit additional doc-
umentation and data to adequately demon-
strate compliance with the applicable provi-
sions of this chapter,

(2) The executive director may
require the owner to conduct additional ac-
tivities to achieve compliance with this
chapter, including additions, revisions, or
modifications to the system, monitoring and
testing for releases, and corrective action.

(3) ‘The executive director may
initiate formal enforcement action and may
seek administrative penalties, as prescribed
under Chapter 337 of this title (relating 1o
Enforcement).

(b) Commission Orders. The com-
missicn may issue orders to enforce the
provisions of this chapter in accordance
with the procedures applicable to orders
issued under the Texas Water Code,
§26.019.

$334.12. Other General Provisions.

(a) Other regulations. Compliance
with the provisicns of this chapter by an
owner or operator of an underground stor-
age tank system shall not relieve such

owner or operator from the responsibility of
compliance with any other regulations di-
rectly andfor indirectly affecting such tanks
and the stored regulated substances, includ-
ing, but not necessaiily fimited to, all appli-
cable regalations legally promunlgated by
the United States Environmental Prorection
Ageney, United States Qccupational Safety
and Health Administration, United States
Depertment of Transportation, United States
Nuclear Regulatoty Cominission, (J.S. De-
pattent of Energy, Texas Air Control
Board, Texos Depuartment of Heaslth, State
Bowd of Insmance (inciuding stete fire
marshal), Railroad Commission of Texas,
Texes Department of  Agricalture, State
Compiroller, Texas Department of Public
Safety, Texas Water Comumission, and any
other federal, state, and local governmental
agencies or entilies having appropriate ju-
risdiction.

(b) Owner responsibility. The own-
ers and operators of underground storage
tank systetas subject o the provisions of
this chapter shall be responsible for ensur-
ing comphance with all applicable provi-
sions of this chapter. Owners and operators
are responsible  for any  violations or
noncompliant ectivities resulting from the
actions or inactions by sny installer, con-
tractor, operator, or other person who is
employed or otherwise engaged by an un-
dergronnd storage tank owner to be princi-
pally in charge of any activities or proce-
dures required under this chapter.

(¢) Inspections,
testing.

monitoring, and

(1) For the purposes of develop-
ing or assisting in the development of any
reguiation, conducting any study, or enfore-
ing this chapter, an owner and/or operator
of an underground storage tank, on the re-
quest of the commission or the executive
director, shall:

(A) fumish information relat-
ing to the tank, including tank equipment
and contents;

(B) conduct monitoring or
testing; and

(C) permit  a  designated
agent or employee of the commission at all
reasonable times to have access to and to
copy all records relating to the tanks.

(2) For the purposes of develop-
ing or assisting in the development of a
regulation, conducting a study, or enforcing
the provisions of this chapter, the commis-
sion, its designated agent, or employee
may:

(A) enler at reasonable times
an establishment or place in which an un-
derground storage tank is located;
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(B) inspect and obtain sam-
ples of a regulated substance contained in
the tank from any person; and

(C) conduct monitoring  or
testing of the ianks, associated equipment,
contents, or surrounding soils, air, surface
walter, or groundwater,

(3) Each inspection made under
this section must be begun and completed
with reasonable prompiness Before a desig-
nated agent or employee of the commission
cnters privutc properiy having management
in residence to carry out a function autho-
rized under this section, the agent or em-
ployee must give reasonable notice and ex-
tubit proper ideniification to the manager or
owner of the property or to another appro-
priate person. The commission’s designated
agent or emplayes must observe the regula-
tions of the establishment being inspected,
including regulations regarding safety, in-
ternal security, and fire protection.

§334 13, Jowu and Several Liability.  Past
and present vwners and/or past and present
operators of underground storage tanks may
be considered jeintly and severally diable
for corrective ectivn purposes under the
Texas  Water Code,  §26351,  and
Subchapter DD of this titde (relating 1o
Release Reporting and Coerrective Action).

This agency horeby cartfies that the nroposal
has been roviewed by lagal counsel and
found to be within the agency s authority to
adopt

Issued n Austin, Texas, on February 27,
1989.

TRD-8901905 Jim Haley
Director

Tesas Water Commussion

Earliest possible date of adoption March 30,
1989

For further information, please call: (512)
463-8087

¢ ' ¢

Subchapter C. Technical
Standards

e 31 TAC §§334.41-334.55

These new sections are proposed under the
Texas Water Cods, §§26 341-26. 359, as
amended by Senate Bill 779, 70th Legisla-
ture, 1987, which provides the Texas Water
Commussicn with the authenty to establish a
program to regulate underground storage
tanks and §5.103 and §5 105, which provide
the Texas Water Commission with the au-
thonty to adopt any sections necessary to
carry out s powers and duties under the
Texas Water Code and other laws of the
state of Texas, and to establish and approve
all general policy of the commission.

§334.41. Applicability.

(a) Except as provided under sub-
section {b) of this section, an underground
storige tank shail be subject to all provi-
sions of this subchapter it such tank meets
the general applicability requirements of
§334.1(b) of ¥his title (relating 0 Purpose
and Applicability).

(b The  provisions  of  this
subchapter shall not apply 10 any of the
following types of underground storage
tank systems:

(1) inground hydraulic  lifts
which use @ compressed atr/hydraulic {luid
system (regardless of size); and

(2) any underground  storage
tank system which is covered under the
partial exclusion provisions of §334.4(b) of
this title (relating to Commission Exclu-
sions).

(c) Any undergiound steriege tank
which is specifically excluded or exempted
from the provisions of §334.41(b) of this
title {relating to Applicadility), but which 1s
otherwise subject to any of the remaining
provisions of thus chapier, shall conform
with the minimum design and operation
requirensents of §334.5(a) of this title (relat-
g to General Prohibitions).

§334.92. General Standards.

(a) All components of any new or
existing underground storage tank systemn
subject to the provisions of thie subchapter
shall be designed, instailed, and operated in
a manner that will prevent releases of regu-
lated substances due to structural failuse or
cerrosion for as long as the underground
storage tank system is used {o store regu-
lated substances.

(b) For all componcnts of any new
or existing underground storage tank system
subject to the provisions of this subchapter
which are used to contaiii or store a regu-
lated substance, the surfaces of such com-
ponents which are in direct contact with the
regulated substance shall be constructed of
or lined with materials that are compatible
with the substance stored in such compo-
nents. Any compatibility determination or
analysis shall be in accordance with a code
or standard of practice developed by a na-
tionally recognized association or independ-
ent testing faboratory.

(¢) The owners and operators of un-
derground storage tank systems subject to
the provisions of this subckapter shall be
responsible for ensuring that their under-
ground storage tank systems are designed,
installed, and opcrated in accordance with
the provisions of this subchapter, as pro-
vided under §334.12(b) of this title (relating
to Other General Provisions).

(d) When provisions of this
subchapter require compliance with a spe-
cific code or standard of practice developed

by a nationally recognized association or
independent testing laboratory, the most re-
cent version of the referenced code in effect
at the time of the regulated underground
storage tank activity shail be applicable.

() Compliance with the provisions
of this subchapter shall not 1elieve an owner
or operator of an underground storage tank
system from compliance with other applica-
ble regulations legally developed by other
governmental entities. ‘This requirement is
more fully discussed in §334.12(a) of this
title (relating o Other General Provisions).

(f)  Unless a variance or alternative
procedure is approved by the exccutive di-
rector in accordance with §334.43 of this
title (relating to Variauces and Altemnative
Procedures), the requirements of this
subchapter shall take precedence if and
when such requirements are determined to
be in conflict with any provisions contained
n the following:

(1) any code or siandard of
practice developed by a nationally recog-
niced association or independent testing
laboratory; and

(2} the manufacuners' specifica-
tions and instructions for installation and
operation  of underground slorage  tank
equipment.

{g) Except for a composiic tank or
a tank vlad with a factory-installed
fiberglass-reinforced plastic coating which
meets  the  requirements  of  §334,
45(b)(1)(D) of this title (relating to Techni-
cal Standards for New UST Systems), any
underground metallic component of an un-
derground storage tank system instailed on
or after December 22, 1988, which does, or
could convey, contain, or store a regulated
substance shall either:

(1) be equipped with a factory-
installed cathodic protection system which
meets the requirements of §334.49(cX1} of
this title (relating to Corrosion Protection);

(2) be equipped with a field-
installed cathodic protection system which
meets the requirements of §334.49(cX2) of
this title (relating to Cerrosion Protection);
or

(3) be completely isolated from
the backfill mateiial, groundwater, and
other metallic components of the system as
provided under §334.49(b)(2) or (3) of this
title (relating to Corrosion Protection).

§334.43. Variances and Alternative Proce-
dures.

(a) Prior to initiating any activity or
procedure which is at variance with or
which is not specifically authorized under
this subchapter, the owner or operator of an
underground storage tank system shall se-
cure commission approval of the variance
or alternative procedure in accordance with
this section.
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() The executive director shall
have authority to review and approve re-
quests for variances and alternative proce-
dures as relate to the provisions of this
subchapter. The executive director shall ap-
prove such requests only if the owner or
operator ¢an reasonably demonstrate that
the proposed variance or alternative proce-
dure will result i an uaderground storage
tank system that is no less protective of
human health and safety and the environ-
ment than a system meeting the require-
ments of this subchapter.

(¢) An owner or operator may sub-
mit a request for approval of a variance or
alternative procedure when one or more of
the following situations is applicable:

(1) when conformance with the
requircments of this sub~hapier is consid-
ered either not practicable or not reasonable
due to the type, design, capacity, material
stored, or use of the underground storage
tank system (e.g., bulk storage tanks, field-
constructed tanks, and airport hydrant fuel
distribution systems); or

(2) when new or  allernauve
preducts, equipment, methods, sndfor pre-
cedures appropriate for use with under-
ground swrage .nk  systems are  not
specifically authorized by the provisions of
this subchapter,

(d)  Any request to the executive di-
vector for approval of a variznce or alterna-
tive procedure shall be made in writing,
shall be signed and dated by the owner or
operator, and shall be accompanied by the
following additional documentation:

(1)  written concurrence by the
site or facility owner, if different from the
tank owner;

(2) complete project identifica-
tion, including:

(A) facility name, location,
and UST facility identificaiion number (if
known);

(B) owner's name, address,
and telephone number;

(C) name, address, and tele-
phone number of cwner’s authorized repre-
sentatives, (e.g. operator, contractor, or
consultant); and

(D) proposed date for imple-
mentation of variance or alternative proce-
dure;

(3) sufficient planning materials
to describe or illustrate the variance or al-
ternative procedure, such as:

(A) plans, drawings, and de-
tail sheets (drawn to scale);

(B) design and construction
specifications; and

(C) equipment manufactur-
ers’ specifications, operating instructions,
and warranty information;

(4) sufficient documentation and
supporting data o justify the reliability of
the variance or proposed procedure, such
as:

(A) 1csults of tests or studies
conducted by an equipment manufacturer,
independeat consultant, or nationally recog-
nized association or independent testing
laboratory; and

(B) results of previous expe-
rience involving the use of the alternative
procedure or equiprent;

(3) compicte explanation of the
reasons why the requested variance or pro-
posed procedure is considered preferable to
the methads or procedures specified in this
subchapter, or why the methads or proce-
dures specified in this subchapter are con-
sidered unreasonable or impracticable; and

(6) adequate documentation 10
demonstrate that the proposed variance or
aliernative procedure will result in an un-
derground storage tank system that is no
less protective of human health and safety
and the environszent than a system meeting
the 1equirements of this subchapter.

(¢) Owners and  operators  shall
maintain compleie records of any requests
for approval of any veriances or altemative
procedures, and documentation of the exec-
utive director’s approval of such requesis,
for the operational life of the UST system,
in accordance with §334.1G(h) of this title
(relating to Reporting and Recordkeeping).

§334.44. Implementation Schedules.
(a) New UST systems.

(1) Requiremenis fer all new
UST systems. All new UST systems in-
stalled afier December 22, 1988, which are
used to store any regulated substances, shall
be in compliance with the following re-
quirements from the time of installation
through the operational life of the system.

(A) Such systems shail be
designed, constructed, and installed in ac-
cordance with the provisions of §334.45 of
this title (relating to Technical Standards for
New UST Systems) and §334.46 of this title
(relating to Installation Standards for New
UST Systems).

(B) Such systems shall be
properly  protected from comosion  or
equipped with appropriate corrosion protec-
tion equipment, as provided in §334.49 of
this title (relating to Corrosion Protection).

-~

)

(C) Such systems shall be
monitored for releases as provided in
§334.50 of this title (relating to Release
Detection).

(D) The tanks in such sys-
tems shall be protected from spills and
overfills, as provided in §334.51 of this title
(zelating to Spill and Gverfill Prevention
and Control).

(2) Additienal requirements for
new hazardous substanice UST systems. In
addition to the requirements applicable to
all new UST systems in paragraph (1) of
this subsection, all new hazardous substance
UST systems installed after December 22,
1988, shall also be in compliance with the
following requirements from the time of
installation through the operational life of
the system.

(A) Such systems shall be
properly construsted or equipped with a
secondary containment system which shall
be designed, constiucied, and installed in
accordance  with  the provisions of
§334.45(d) of this title (relating to Techni-
cal Standards for New UST Systems) and
§334.46(f) of this title (relating to Installa-
tion Standards for New UST Systems).

(B) Such systems shall be
properly constructed or equipped with a
release detection system capable of moni-
toring either the interstitial spaces between
the primary and secondary walls of any
double-wall UST componerus, or the spaces
between the primary UST component walls
and all secondary containment barriers, as
applicable, in accordance with the provi-
sions in §334.50(c) of this title (relating to
Release Detectiion).

(b) Existing UST systems.

(1) Requirements for ali existing
UST systems. All existing UST systems
(i.e., UST systems for which installation has
commenced or has been completed on or
prior to December 22, 1988) which are used
to store any regulated substances shall meet
the applicable requirements of §334.47 of
this title (refating to Technical Standards for
Existing UST Systems) in accordance with
the following schedule.

{A) Tank integrity assess-
ment and cathodic protection. No later than
December 22, 1998, all existing UST sys-
tems shall be brought into compliance with
the applicable tank integrity assessment and
cathodic  protection  requirements  of
§334.47(b)(1) of this title (relating to Tech-
nical Standards for Existing UST Systems).

(B) Spill and overfill preven-
tion. No later than December 22, 1904, all
tanks in an existing UST system shall be
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brought into compliance with the applicable
spill and overfill prevention equipment re-
quirements of §334.51(b) of this title (relat-
ing to Spill and Overfill Frevention).

(C) Release detection for ex-
isting UST system piping.

(i) Release deteciion for
pressurized piping. No later than December
22, 1990, all piping in an existing UST
system ihat routinely conveys regulaied
substances under pressure (.e., which oper-
ates at greater than atmospheric pressuic)
shall be brought into compliance with the
pressurived piping release detection require-
nents in §334.50(b)(2)(A) of this title (re-
lating to Release Detection).

(ii) Release detection fox
suction piping and gravity-flow piping. All
piping in an existing UST system that rou-
unely conveys regulated substances either
by gravity fiow or under suction (i.e., which
operates at less than atmospheric presstre)
shall be brought into compliance with the
suction and gravity-flow piping release de-
tection requirements in §334 SO(b)(2)(B) of
this title (refating to Release Detection) no
later than the date on which release detece-
tion is required for the tank to which such
piping is connected, as prescribed in
subparagraph (D) of this poragraph.

(D) Release detection for ex-
isting tanks. All tanks in an exisiing UST
system shall be brought into compliance
with the tank release detection requirements
in §334.50(b)(1) of this dtle (relating to
Release Detection) no later than the date
specified in the following clauses for the
time of installation applicable to such tanks:

(1y December 22, 1989,
for tanks where the installation dates are
undetermined or unknown,

(1i) December 22, 1989,
for tanks installed during 1964 or prior
years;

(11i) December 22, 1990,
for tanks installed during the years 1965-
1969, inclusive;

(iv) December 22, 1991,
for tanks installed during the years 1970-
1974, inclusive;

(v) December 22, 1992,
for tanks installed during the ycars 1975-
1979, inclusive;

(vi) December 22, 1993,
for tanks installed during the years 1980-
1987, inclusive; and

(vii) December 22, 1993,
for tanks installed between January 1, 1988,
and December 21, 1988, inclusive.

(2) Additicnal requirements for
existing hazardous substance UST systems.
In addition to the requirements applicable to
all existing UST systems in paragraph (1)
of this subsection, all existing hazardous

substance UST systems shall also be
brought into compliance with additional
secondary containment and release detec-
tion. standards in accordance with the fol-
fowing schedule.

(A) Mo later than December
22, 1998, all existing hazardous substance
UST systems shall be equipped with a sec-
ondary containmeit system meeting the de-
sign,  constuction,  and installation
requireiments in §334.45(d) of this title (re-
lating to Technical Standards {or New UST
Systems) and of §334.46(f) of this title (re-
lating to Installation Standards for New
UST Systems).

. (B) No later than December
22, 1998, all existing hazardous stbstance
UST systems shall be equipped with a re-
lease detection system capable of inonitor-
ing either the interstitial spaces between the
primary and secondary walls of any double-
walled UST components, or the spaces be-
ween the primary UST component walls
and any secondary containment barriers, as
applicable, in accordance with the provi-
sions in §334.50(c) of this title (relating to
Release Detection).

$334 45 Tecknical Standards for New UST
Systems.

(a)  General requirements.

(1) Any new UST system in-
stalled after December 22, 1988, shall be in
compliance with the provisions of this sec
tion during the entire operational life of the
UST system.

(2) Any new UST system shall
be designed, installed, and operaied in a
manner that will prevent releases due to
structural  failure  or  corrosion  for  the
operational life of the UST system.

{3) The surfaces of all compo-
nents of the UST system which are in direct
contact with n regulated substance shall be
constructed of or lined with niaterials that
are compatible with such regulated sub-
stances.

(4) All components of the UST
system which convey, contain, or store reg-
ulated substances shall be properly pro-
tected from corrosion in accordance with
the applicable provisions in §334.49 of this
title (relating to Corrosion Protection),

(5) All tanks, piping, and other
ancillary equipment in a new UST system
shall be installed in accordance with the
requirements of §334.46 of this title (relat-
ing to Installation Standards for New UST
Systems).

(b) Technical standards for new
tanks.

(1) Tank design and construc-
tion. Each new tank shall be properly de-
signed, constructed, and protected from

i

corrosion in accordance with one or more
of the methods listed in subparagraphs (A)-
(E) of this paragraph and in accordance
with specific codes and standards of prac-
tice developed by nationally recognized as-
sociations  and  independent  testing
laborziories, as referenced in the following
subparagraphs,

(Ay The tank may be con-
siructed of fiberglass-reinforced  plastic.
Tanks constructed under this method shall
meet the following standards:

(i) UL Standard 1316,
"Sundard  for  Glass-Fiber-Reinforced
Plastic Underground Storage Tanks for Pe-
troleumn Products”; and

(iiy ASTM Standard D
4021, “Standard Specification for Glass-
Fiber-Reinforced  Polyester  Underground
Petroleum Storage Tanks.”

(B) The tank may be con-
structed of coated steel and equipped with a
factory-installed cathodic corrosion protec-
tion system. Any tank constructed under
this method shall be thoroughly coated with
a suitable diclectric material, shall be
equipped with a factory-installed cathodic
corrosion protection system meeting the ap-
propriate design and operational require-
ments in §334.49(c)(1) of this title (relating
to Corrosion Protection), and shall meet the
following stundards:

(i) UL  Standard 58,
"Standard for Steel Underground Tanks for
Flammable and Combustible Liquids”; and

(i) Part } of UL Standard
1746, "Corrosion Protection Systems for
Steel Underground Sworage Tanks”, or STI
Standard, "Specification for STI-P3 System
of External Corrosion Protection of Under-
ground Stce! Storage Tanks."

(C) The tank may be con-
structed of coated steei and equipped with a
field-installed cathodic corrosion protection
system. Any tank constructed under this
mcthod shali be thoroughly coated with a
suitable  dielectric  material, shall be
equipped with a ficld-installed cathodic pro-
tection system meeting the appropriate de-
sign and operational requirements in
§334.49(c)(2) of this title (relating to Corro-
sion Protection), and shall meet the follow-
ing standards:

(i) UL  Swndard 58,
"Standard for Steel Underground Tanks for
Flammable and Combustible Liquids"; and

(ii) NACE Standard RP-
02, "Control of External Corrosion on Me-
tallic Buried, Partially Buried, or Sub-
merged Liquid Storage Systems.”

(D) The tank may be factory-
constructed either as a steel/fiberglass-
reinforced plastic composite tank, or as a
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stcel tank with a bonded fiberglass-
reinforced plastic external cladding. Any
tank” constructed under this method is not
required to be equipped with a cathodic
protection system, provided that the tank
meets the following requirements.

(i) The tank shall be
equipped with a factory-applied enternal
cladding or laminate which has a wotal dry
film thickness of 10) mils minimum and
125 nils nominal.

(ily The tank shall be on-
erated and maintained in accordance with
the applicable requirements of §33449 of
this title (relaiing to Cornosion Protection)

(iii}  The tank shell be de-
signed and fabricated in accordance with
one or more of the following standards:

Iy Part I of UL Sian-
dard 1746, "Comosion Protection Systems
for Steel Underground Storage Tanks;”

() ACT Specification
ACT-100, "Fabrication of FRP Clad/Com-
posite Underground Storage Tanks;" or

(It) any other UL
standars applicable 1o composite under-
ground storage tanks.

(E) The tank may be de-
signed, constructed, and protected from cor-
rosion by an alternate method which has
been reviewed and determined by the exec-
utive director to control corrosion and pre-
vent the release ot threatened release of any
stored regulated substance in a manner that
is no less protective of human health and
safety and the environmeni than the meth-
ods described in subparagraphs (A)-(D) of
this paragraph, in accordance with the pro-
cedures in §334.43 of this title (relating to
Variances and Alternative Procedures).

(2) Spili and overfiii prevention
equipment. All new tanks shall be equipped
with spill and overfill prevention equip-
ment, in accordance wuh §334. 51(b) of
this title (relating o Spill and Overfill Pre-
vention and Control).

(3) Release detection for new
tanks. All new tanks shall be monitored for
releases of regulated substances in accord-
ance with §334.50 of this title (relating to
Release Detection).

(4) Other tank components.

(A) Fitings. All  metallic
tank fittings (e.g., bung hole plugs) shall be
protected from corrosion and shall be ei-
ther:

(i) isolated from  the
backfill material and groundwater;

(ii) thoroughly coated
with a suitable dielectric malterial, in ac-

cordance with the tank menufacturer’s spec-
ifications; or

{iii) cathodically pro-
sected in accordance with the applicable
provisions in §334.49(c) of this title (elat-
ing to Corrosion Protection).

(B) Suiker plates. Faciory-
installed stiker plates chall b located on
the interior bottom surface oY eich tani
under all fill and gaug: openinge.

(C) Diclectiic  bushings o
fittings. All coated steel ianfs cquipped
with either a factory-insialled cathr dic pro
tection system or a faclory-applied
fiberglass-reinforced plastic taminate o
cladding shall also be fitted with dielectric
bushings or fittings at cach tank opening to
provide electrical isolation {roni other et '
components.

(¢) Technical standaids for nevs
piping.

(1) Piping design ond consirus-
tion. All new under- ground piping (iuclue
ing associuted valves, fittings, ani
connectors) in an uaderground sterage tank
sysiem shall be properly designed, cor-
structed, and protected fiom comrosion in
accordance with one of the methuds listed
in subparagraphs (A)-(C) of this paragraph
and in accordance with specific codes and
standards of practice developed by nation-
ally recognized associations and independ-
ent testing laboratories, a3 referenced in the
following subparagraphs.

(A) The piping may be con-
structed  of fiber-glass-reinforced  plastic.
Piping constructed under this method shali
meet the following standards:

(i) UL Standmd 971, "UL
Listed Non-Metal Pipe"; and

(i) UL Standard 567,
“Pipe Conncectors for Flammabie and Com-
bustible and LP Gas".

(B) The piping may be con-
structed of coated steel. Piping constructed
under this method shall be thoroughly
coated with a suitable diclectric matenial,
shall be cathodically protecicd with a field-
installed cathodic protection systerm meet-
ing the appropriate design and operational
requirements in §334. 49(c) of this title
(relating to Corvosion Protection), and shall
meet the applicable provisions of the fol-
lowing standards:

(i) NFPA Standard 30,
“Flammable and Combustible Liquids
Code";

(it}  API Publication 1615,
"Installation of Underground Petroleum
Storage Systems";

(i) APl Publication
1632, "Cathodic Protection of Underground

Storage Tanks and Piping Systems"; and

(iv) NACE Standard RP-
01, "Control of Extemal Corresion on Sub-
merged Metallic Piping Systems”.

(Cy The pir‘ng may be de-
signed, construc: .d, and ; utected from cor-
rosion by an oiiemate .cthod which has
been revicwed  id det  sined by the exec-
utive dir: ctor v preve ¢ ihe releasc of any
stoied ve ulate  substt 2 in a mianer that
is 1o le: : pro- ctive . human beaith and
the envi:onme . than .~ methe.r described
in rubpr-ugray i3 (A} ad (B) ~7 this para-
graoh. /ay :-cmatic meth s must be
sub.pittc @ and  pprov. { in ac .-dance with
the proc dures “n §337.43 of 11 ° title (relat-
ing to ‘arian es an. Alternsive Proce-
durs).

(2) :ecleasc detectic. for new
piping. 1 nev pipin: chail be monitored
for ieleases of .egulate  substances in ac-
coidance with §334.5¢ ::}(2) of rhis title
(relating o Release De . - tion).

(3) (iher pipi. components.

(A) lor pipin: systems in
which regulated <vbstances . - conveyed
under pressure to ». above-ground dispens-
ing anit, « UL-lt+d emergency shutoff
valve (also alled & rirar or impact valve)
shall be installed in i by pressurized deliv-
ery or product line and rhall be securely
anchored at ih: base of the dispenser. This
shutoff valve :hall include a fusible link,
and shall be designed to provide a positive
shutoft of product flow in the event that &
fite, collision, or other emergency occurs at
the dispenser end of the pressurized line,

(B) UL-listed flexible con-
rectors shall be installed at both ends of
cach product or delivery line to provide
fiexibility and to ali w for vertical and hori-
zontal moverent in the piping. The use of
metal swing joints in an underground stor-
age tank piping system is specifically pro-
hibited.

(C) If buried and in contact
with soil and backfill materials, all metallic
pipe, valves, and fiitings (including flexible
connectors) shall be equipped with a ca-
thodic protection system meeting the appli-
ceble 1equirements in §334.49(c) of this
title (relating to Corrosion Protection).

(d) Secondary containment for UST
systemns.

(1) Applicabiiity.

(A) A secondary contain-
ment system meeting the requirements of
this subsection shall be installed as part of
any hazardous substance UST system, in
accordance with the applicable schedules in
§334.44(a)(2) and (b)}2) of this tide (relat-
ing to Implementation Schedules),
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(B) A double-wall tank and
piping system (or approved altemnative)
meeting the applicable requirements of this
subchapter shall be installed for any UST
system sitvated in the Edwards Aquifer te-
charge or transiiion zones, in accordance
with Chapter 313 of this title {relating to
Edwards Aquifer).

(C) The commission or the
executive director msy specifically require
the installation of a secondary containment
system meeting the requirements of 1his
subsection at other times when nccessary
for the protection of human health ot safety
or the environment.

(2) General performance  stan-
dards. All secondary containment systems
installed as part of a UST system shall be:

(A) designed, installed, and
operated in a manner that will prevent the
release of regulated substances from such
sccondary containment system into the sur-
rounding soil, bazkfill, groundwater, or sur-
face water during the operational life of the
UST systera;

(B) capable of cellecting and
containing releases of regulaied substances
from any poriion of the primary contain-
ment vessels (e.g., tanks and piping) nntil
such released substances are removed;

(C) constructed of or lined
with materials which are compatible with
the stored regulated substance;

(D) constructed of materials
having sufficient strength and thickness to
prevent failure due to pressure gradients
(including static head and external hydro-
logical forces), physical contact with the
stored regulated substance (and any other
substance to which they may normally be
exposed), climatic conditions, the stresses
of instollation, and the stresses of daily
operation (including stresses from nearby
vehicular traffic); and

(E) installed on a properly
designed and properly placed bedding or
backfill material which is capable of pro-
viding adequate support for the secondary
containment system, capable of providing
adequate resistance to any pressure gradi-
ents above and below the system, and capa-
ble of preventing failure due to settlement,
compression, or uplifi.

(3) Secondary containment for
tanks. One or more of the following meth-
ods may be used to provide secondary con-
tainment for tanks.

(A) Double-wall tanks.
Double-wall tanks may be used to comply

with the secondary containment require-
ments of this subchapter, provided that such
tanks shall meet the following additional
provisions.

(i) 'The secondary wall of
such double-wall tanks shall be structurally
designed v contain and support the fuli-
load capacity of the primary tank without
failure.

(i1) The double-wall tank
(including both ihe primary and secondary
tank walls) shall be protected from corro-
sion in accordance with one or more of the
allowable methods included in §334.49 of
this title (relating to Corrosion Protection).

(iti) The double-wall tank
shall be designed, installed, and operated in
accordance with one of the applicable codes
or standards of practice listed below.

Iy For fiberglass-
reinforced plastic tanks: UL Standard 13186,
"Standard  for  Glass-Fiber-Reinforced
Plastic Underground Storage Tanks for Pe-
troleum Products” and ASTM Standard D
4021, "Standard Specification for Glass-
Fiber-Reinforced Polyester Underground
Petroleum Storage Tanks".

(IT) For steel tanks:
STI Standard, "Standard for Dual Wall Un-
derground Steel Storage Tanks", UL Stan-
dard 58, “Standard for Steel Underground
Tanks for Flammable and Combustible Liq-
uids”, and other applicable UL standards for
double-wall steel tanks.

(1) The double-wall
tank system shall be installed in accordance
with the requirements in §334.46(f)(2) of
this title (relating to Installation Standsards
for New UST Systems).

(B) External liners. Tank ex-
cavation liners may be used to comply with
the secondary containment requirements of
this paragraph, provided that such liners
shall meet the following additional provi-
sions.

(i) The tank excavation
liner shall consist of an artificially-
constructed material that is of sufficient
strength, thickness, puncture-resistance, and
impermeability (i.e., allow permeation at a
rate of no more than 0.25 ounces per square
foot per 24 hours for the stored regulated
substance) in order to permit the collection
and containment of any releases from the
underground storage tank system. The crite-
ria for evaluation of the liner for compli-
ance with this clause shall be in accordance
with accepted industry practices for materi-
als testing. Types of liners which may be
used include certain reinforced and unrein-
forced flexible membrane liners, rigid
fiberglass-reinforced piastic liners, and rein-
forced concrete vaults.

(ii) The liner shall be pro-
tected from corrosion in accordance with
one or more of the allowable methods in-
cluded in §334.49 of this title (relating to
Corrosion Protection).

(i1i) The liner shall be
sufficiently compatible with the stored reg-
ulated subsiance, so that any regulated sub-
stance collected in the liner system shall not
cause any substantial deterioration of the
liner that would allow the regulated sub-
stances o be released into the environment.

(iv) The iiner shall be de-
signed to contain at least 100% of the full
capacity of the lorgest tank within its con-
tainment atea.

{v) The liner shall be in-
stalled in accordance with the requirements
in §334.46(N(4) of this ttle (relating 1o
Installation Standards for New UST Sys-
tems).

(4) Secondary containment for
piping. One or more of the following meth-
ods shall bz used io provide secondary con-
tainment for piping.

(A) Double-wall piping.
Double-wall piping systems may be used to
comply with the secondary containment re-
quirements of ihis subchapler, providad that
such piping systems meet the following ad-
ditional provisions.

(1) The double-wall pip-
ing system shall be designed 10 contain a
release from any portion of the primary
piping within the secondary piping walls.

(ii) The double-wall pip-
ing system (including both the primary and
seccondary piping) shell be protected from
corrosion in accordance with one or more
of the allowable metiods included in
§334.49 of this tile (relating to Corrosion
Protection).

(iii) The double-wall pip-
ing system snall be designed, installed, and
operated in accordance with a code or stan-
dard of practice developed by a nationally
recognized association or independent test-
ing laboratory.

(iv) The double-wall pip-
ing system shall be installed in accordance
with the requirements in §334.46(H(3) of
this title (relating to Installation Standards
for New UST Systems).

(B) Extemnal liners. Extemnal
piping trench liners may be used to comply
with the secondary containment require-
ments of this paragraph, provided that such
liners meet the additional provisions in
paragraph (3}(B) of this subsection.

(e) Technical standards for other
new UST system equipment.

(1) Vent lines. All underground
portions of the vent lines (including all as-
sociated underground valves, fittings, and
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connectors) shall be designed and con-
structed in accordance with the piping re-
quirements in subsection (cj(1) of this
section, shall be properly protected from
corrosion in accordance with one of the
allowable methods in §334.49 of ihis title
{(relating w Corrosion Protection), and shall
bz installed in accordance with a code or
standard of practice developed by a nation-
ally recognized association or independent
testing laboratory,

(2)  Fill pipes. All 11 pipes (in-
cluding any connecied fittings) shall be:

(A) designed and constructed
in accordance with tic piping requiremenis
in subsection {c)(1} of this section;

(B) properly protected from
corrosion in accordance with one of the
allowable methods in §334.49 of this title
(relating to Cormrosion Proiection);

(C) properly enclosed in or
equipped with spill and overfill prevention
equipment as required in §334.51(b) of this
title (relating to Spill and Overfill Preven-
ton and Contrel); and

(D) equipped with a factory-
construcied drop tube which shall extend to
within 12 inches of the tank bottom.

(3) Release detection equip-
ment. All release detection equipment shall
be designed and comstructed in accordance
with the requirements for the particular type
of equipment, as described in the applicable
provisions in §334.50 of this tide (relating
to Release Detection).

{4} Monitoring wells. All moni-
toring wells shall be designed and con-
structed  in accordance  with  the
requirements in this paragraph.

(A) All monitoring wells
shall be instalied in accordance with the
requirements in §334.46(g) of this title {re-
lating to Installation Standards for New
UST Systems).

(B) All monitoring well cas-
ings shall be designed in accordance with a
code or standard of practice developed by a
nationally recognized association or inde-
pendent testing laboratory.

(C) Al monitoring well cas-
ings shall have a minimum inside diameter
of 4 inches.

(D) The slosted or screened
portion of the monitoring well casing shall
be designed and sized to prevent migration
of natural soils or filter pack into the well
and to allow eniry of regulated substances
floating on or dissolved in the groundwater

into the well under both high and low
groundwater conditions.

(E) All monitoring  wells
shall meet the applicable design and con-
struction standards in Chapter 287 of this
ttle (relating to Water Well Drillers) and
the Water Well Diillers Act, Anticle 7621e
{Vemon’s Water Auxiliary Laws),

() Recotds for technical standards
for new UST systems. Owners and opera-
tors of new UST systems shall maintain
adequate 1ecords to demonstrate compliance
with the applicable provisions i this sec-
tion, which at a minimom, shall inciude all
records 1equired in §334.46(1) of this utle
(telating to Installation Standards for New
UST Systems). All records shall be main-
tained in accordance with §334.10(b) of this
title  (elating  to Reporting  and
Recordkeeping).

§33446. Installation Standards for New
UST Systems.

(a) General installation procedures.

(1) Standards. All tanks, piping,
and associated equipment shall be installed
in accordance with zt least one of the fol-
lowing standards, as applicable:

(A) PEI Publication RP-100,
“"Recommended Practices for Installation of
Underground Liquid Storage Systems”;

(B) API Publication 1615,
"Installation of Underground Petroleum
Storage Systems"; or

(C) ANSI Standard B31.3,
“Petroleum Refinery Piping" and ANSI
Standard B31.4, "Liquid Petroleum Trans-
portation Systems”.

(2) Installation personnel. All
tanks, piping, and associated equipment
shall be installed by personnel pussessing
the appropriate skills, experience, and com-
petence to complete the installation in ac-
cordance with recognized industry practices
and this chapter, and in a manner designed
to minimize the possibility of UST system
failures and the releases of regulated sub-
stances.

(3) Damages.

(A} All rcasonable precau-
tions shall be taken to prevent improper
handling and damaging of the tanks and
piping during the unloading and installation
processes.

(B) Tanks and piping shall
be physically inspected by the installer prior
to installation.

(C) Any damage shall be re-

paired in accordance with the manufactur-
er’s specifications; otherwise, damaged
tanks and/or piping shall be replaced.

(4) Excavation.

(A)y The tank  excavation
zane and piping trenches shall provide ade-
quate vertical and horizontal space for the
tanks, piping, and associated equipment, for
the proper placement and compaction of
bedding and vackfill materials (particularly
under the lower quadrant of the wank’s cir-
cumference), and for adequate cover and
paving to accommicdaie anticipated traffic
loads.

(B) Tank excavation shall be
performed in a2 manner that will avoid the
undermining of foundations and other exist-
ing structures, and shall be constructed not
less than three feet from the base of adja-
cent structures {(unless specifically approved
by a registered professional engincer) and
not less than three feet from any under-
ground utility easements and property lines.

(5) Bedding and backfill.

(A) The bedding and backfill
shall consist of clean, washed, suitably-
graded, and noncorrosive sand, crushed
rock, or pea gravel.

(B) The bedding and backfill
material shall be selected and placed in
accordance with the tank and piping manu-
facturers’ specifications, and shall be placed
and compacted in uniform lifis to assure
proper support and protection of the tank
and piping after installation.

(C) Minimum bedding and
backfill requirements shall be in accordance
with the applicable indusiry standard for the
censtruction, as prescribed in this subsec-
tion.

(D) The placement of tanks
or piping directly on native soils, concrete
pads or saddles, or any other underlayment
except the bedding materials listed in this
paragraph is specifically prohibited.

(b) Anchoring systems. Unless oth-
erwise approved by the executive director
in accordance with §334.43 of this title
(relating to Variances and Alternative Pro-
cedures), all underground storage tanks lo-
cated in areas subject to high water tables
or flooding shall be protected from any
floatation or movement which could jeop-
ardize the integrity of the underground stor-
age tank system.

(1) Methods to prevent tank flo-
tation shall be in accordance with the tank
manufacturer’s specifications and shall be
one (or a combination) of the following
methods:
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(A) the provision of ample
backfill and/or paving on top of the tank to
offset the buoyancy forces;

(B) the installation of a
properly-designed deadman anchoring sys-
tem, where the concrete beams shall be
placed outside the vertical extension of the
tank diameter and where the length of the
beamns shall extend at least one foot beyond
the ends of the tonk; or

(C) the nstallation of a
preperly-designed concrete hold-down pad
anchoring system beneath the tank, where
the pad’s width and length shall extend at
least one fooi beyond the tank sides and
ends in all directions.

(2y The instailation of anchoring
straps or cables shall be in accoidance with
the tank manufacturer’s specifications. All
parts of the straps, cables, and hardware
shall be of corrosion-resistant matetial or, if
metallic, shall be thoroughly coated and
cathodically protected.

(¢) Piping system installation.

(1) The piping layout shall be
designed in a manner that will minimize the
crossing of other lines and conduits, and the
crossing of tanks and other underground
storage tank system components. Where
such crossing is unavoidable, adequate
clearance shall be provided to prevent con-
tact.

(2) Traps, sumps, or sags in the
lines shall be avoided, and all piping shall
slope at least one-eighth inch per foot in the
direction of the tank.

(3) All piping joints shall be ac-
curately cut, deburred, cleaned, and sealed
with appropriate piping sealant in accord-
ance with the piping manufacturer’s specifi-
cations to provide liquid-tight connections.

(d) Installation
tanks and piping.

(1) Air testing of new tanks
shall be conducted in accordance with the
tank manufacturer’s specifications. New

tanks shall be air tested before they are
installed.

testing for new

(A) Air testing for single-
wall tanks shall include the soaping of all
surfaces, scams, and fittings, pressurizing
and gauging with three to five psig air
pressure for at least one hour, monitoring
the gauge for pressure drops, and inspecting
for bubbles.

(B) Air testing for double-
wall tanks shall be in accordance with §334.
46(£)(2)(B) of this title (relating to Installa-
tion Standards for New UST Systems).

(C) Gauges used in air test-
ing procedures shall have a maximum range

not exceeding 15 psig. All tanks undergoing
air pressure testing shall be equipped with a
pressure reliefl device capable of relieving
the total output of the compressed-air
source at a pressure of not more than six
psig.

{2) Air testing of new piping,
fittings, and velves shall be conducted in
accordance with the manufacturer’s specifi-
cations. New piping shall be tested before
being covered and placed into use. Air test-
ing of piping shall include the soaping of all
joints, pressurizing with compressed air to
150%% of the maximum piping operating
pressure, or a minimuin of 50 psig for at
least one hour, and inspecting for bubbles.
Air testing for secondury containment pip-
ing shall be in accordance with subsection
(H3)(B) of ihis section.

3)  In addition to the air tests, a
tank tightness test and a piping tightness
test  meeting  the  requirements  of
§334.50WXIXA) and (Y(2)A)GI) (D), re-
spectively, of this title (relating to Release
Derection) shall be performed after the
back[ill has been placed but prior to bring-
ing the underground storage tank system
into operation.

(e) Installation of cathodic protec-
don systems. The installation of any field-
installed cathodic protection system 11 a
new or existing underground storage tank
system shall be in accordance with the ap-
plicable requirements of §334.49(c)(2) of
this title (relating to Corrosion Protection).

(f) Installation of secondary con-
tainment systems.

(1) Seconday containment. Any
secondary containment system shall meet
the technical standards of §334.45(d) of this
tile (relating to Technical Standards for
New UST Systems).

(2) Installation of double-wull
tanks.

(A) The installation  of
double-wall tanks shall be in compliance
with the manufacturer’s specifications and
the applicable tank installation procedures
in this section.

(B) Air testing for double-
wall tanks shall be in accordance with the
manufacturer’s specifications and the fol-
lowing procedures.

(1) The prunary tank shall
be pressurized and gauged witn three to five
psig of air pressure. The primary tank shall
be pressurized for at least one hour, and the
gauge pressure shall be periodically moni-
tored for any pressure drops.

(i) After  disconnecting
the outside air pressure source, the intersti-
tial aiea between the tank walls shall be
pressurized with air pressure from the pri-
mary tank. A second gauge shall be used to
measure the pressure in the interstitial

space.

(ii1) The exterior of the
wank shall be soaped, and the integrity of the
system shall be inspected by monitoring the
yauges and mspecting for air bubbles for at
least one hour prior to releasing the pres-
sure.

(iv) Gauges used in air
iesting procedures shall have a maximum
range not exceeding 15 psip. All tanks un-
dergoing air testing shall be equipped with
a pressure reliet device capable of relieving
the total output of the compressed-air
source at a pressure of not more than six
psig.

(3) Installation of double-wall
piping.

(A) The installation of
double-wall piping shall be in compliance
with the manufacturer’s specifications and
the applicable piping installation procedures
in this section.

(B) After successful air test-
ing of the completed primary piping system
(i accordance with subsectien (d)(2) of this
section), the secondary containment piping
shall be air tested in accordance with the
manufacturer’s specifications and the fol-
towing procedures.

(1) The secondary con-
tunment piping shall be prescurized and
gauged with three to five psig of air pres-
sure.

(it) The exterior of the
secondary containment piping shall be
soaped and the integrity of the system shall
be inspected by monitoring for air bubbles
for at least one hour.

(1) The secondary con-
tainment piping system shall remain pres-
surized, and the gauges shall be periodically

ionitored for pressure losses, until the en-
vre UST system installation is complete in
order to monitor for damages during the
remaining construciion activities.

(4) Installation of external lin-
ers.

(A} External liners shall be
installed in accordance with the manufac-
turer's specifications, and in accordance
with the requirements in this paragraph.

(B) The insiallation, field-
scaming, and field-repair of any liners shall
be performed only by qualified personnel
who have been properly trained and certi-
fied by the liner manufacturer.

(C) The liner shall be pro-
tected from puncture, abrasion, or any other
damage during placemeni and during instal-
lation of other UST system components. A
protective layer of puncture-resistant filter
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fabric shall be required when the liner is
placed in an excavation area where the
presence of sharp paving, rocks, or other
debris presents a threat to the liner integrity.

(D) The liner shall be in-
stalled in a mugmer that will allow sufficient
enclosure of the secondarily-protected com-
poneit to prevent lateral and vertical migra-
tien of any collected regulated substances.

(E) For underground storage
tank systemns which are equipped with ca-
thodic protection equipment, the liner shall
be installed so as not o jeopardize or in-
hibit the proper operation of such cathodic
protection equipment.

{F) The liner installation
shall include the provision of an appropriate
number of recessed collection/detection
points, and all portions of the liner shall be
sloped toward such points 1o permit the
detection of any releases from the primary
storage component.

(G) The insizllation of the
liner shall be performed in @ manner that
will ensure that groundwatcer, soil moisture,
and stormwaler runoff will not adversely
affect the liner’s ability to cellect and con
tain regulated substances or the ability of
the sclected release detection methods to
operate effectively.

(H) The liner shall be de-
sigied and installed to ensure that it will
always be situated above the highest
groundwater level and outside the 253-year
flood plain, unless the liner and the release
detection system are properly designed for
use under such conditions. The owner or
operator may be required to provide docu-
mentation of the methods used to determine
groundwater and floodplain information.

(I) Afier completion
of the liner installation, but prior to placing
the UST system into service, the liner shall
be properly tested in accordance with the
manufacturer’s specifications.

(g) Installation of monitoring wells.
All monitoring wells installed in an under-
ground storage tank system shall be con-
structed and installed in accordance with
the requirements of this paragraph.

(1) Al monitoring wells shall
meet the technical standards shown in
§334.45(e)(4) of this title (refating to Tech-
nical Standards fur New UST Systems).

{2) All monitoring wells con-
structed pursuant to the requirements of this
subsection shall be installed within the un-
derground storage tank system excavation
zone, and shall be completed to a depth of
at least two feet below the lowest nart of
the excavation zone.

(3) All monitoring wells shall be
constructed by qualified personnel and in
accordance with the applicable require-
ments of Chapter 287 of this title (relating
to Water Well Diillers) and the Water Well
Driilers Act, Article 7621e, (Vernon's Wa-
ter Auxiliary Lows).

@)  When installed for the pur-
pores of compliance with one or moie of
the release detection methods in §3 34 50(d)
of this nitle (relanng to Release Deicction),
the specific number and positioning of the
monitoring wells shall Le based on ihe re-
sults of an aszessment of the under ground
arcas within ond imroediately below the
UST system excavation zone. Such assess-
ment shall be petfored by qualified per-
sonnel familiar with the greundwater, soil,
and geclogic conditions At the site.

(5)  Allmonitoring wells shall he
properly sealed from the ground surface to
the top of the filler pack with appropiate
scaling materials.

(6) Upon completion, all moni-
toring wells shall be properly capped, la-
beled, and secured o prevent unanthorized
access, tampening, and the deposiung of
vnauthorized substances.

(7)  Regardless of which snethod
of release detection 1s used, cach separate
tank hole i & new UST system shall in-
clude, at a minimum, the number of moni-
toring wells specified in the ollowing
subparagraphs:

(A) for a tank hole contain-
ing only one tank, a minimum of one moni-
toring well shall be required; and

B) for a tank hole contain-
ing two or more tanks, a minimum of two
monitoring wells shall be required.

(h) Certification of mstallation.

(1) All owners and operators of
new underground storage tank systems in-
stalled on or after December 22, 1988, shall
ensure that:

(A) the installation was com-
pleted in accordance wiih the provisions of
this section; and

(B) at ieast one of the fol-
lowing certification criteria is applicable to
the installation:

(i) the installer of the
UST system has been properly certified by
the tank, piping, and cquipment manufac-
turers;

(i) the instaliation has
been inspected and certified by a registered
professional engincer  with  appropriate
training and experience in UST sysiem in-
stallation procedures;

(iii) all construction and

installation activities listed in the equipment
manufacturers’ checklists have heen prop-
erly completed; or

(iv) the installation activi-
ties have been reviewed and determined by
the executive director to prevent releases in
@ manner that is no less nrotective of human
health and the cnvironment than the meth-
ods described in clauses (1)-(ii) of this
subparagraph.  Any altemative methods
must be submitted and appoved in accord-
ance with the procedures in §334.43 of this
title (relating to Vaiances and Alternative
Procedures).

(2) The owna and the installer
of the UST sysiem shall complete the in-
stallation certification section of the com-
mission’s authorized tank registration form,
and shall certify by signatuze that the instal-
lation methods are in compliance with the
provisions of this scction, as rtequired by
§334.8(a) of this uie {relating to Certifica-
tion).

(1) Installation records.

(1) Owners and operators shall
maintain all installatior: records required in
accordance  with the  requirements  in
§334.10(b) of this title (ielating to Report-
ing and Recordkeeping).

(2) Owners and eperators shall
maintain  the following records for the
operational life of the UST system:

(A) general information re-
lating 10 the installstion activity, including:

(i) date of installation ac-
tvity;

(i1) names, addresses, and
tclephone numbers of the persons conduct-
ing the installation and performing any as-
sociated inspections or testing; and

(iii) copies of all related
notifications or reports filed with the com-
mission or others, inciuding:

(I) construction notifi-
cations, as required by §334.6 of this title
(relating to Construciion Notification);

(Tf)  registration  infor-
mation, as required by §334.7 of this title
(relating to Registration); and

(1)  instailation certi-
fication information, as required by
§334.8(a) of this title (relating to Certifica-
tion).

(B) as-built drawings (or
plans), which have been drawn to scale and
in sufficient detail to accuratcly depict and
describe the sizes, dimensions, and loca-
tions of the following:

(i) all pertinent site fea-
tures, including property boundaries, street
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and road rights-of-ways, easements, and
utility lines, buildings and other structures,
driveways, slabs, and any natiral features;

(i) ail pertinent UST sys-
tem compon<ats, ncluding tanks, piping,
vent piping, pumps, dispensers, excavation
rone  (including tank hole and  piping
trenely), monitoring wells, spill and overfill
prevention equipment, release detection sys-
tem componestis (including monitoring and
testing locations), cothodic proteciion sys-
tem components (including test stations)
seconday containment systems, anchoring
systerns, and ny other pertinent UST sys-
tem componeits, and

(i) any site features or
UST systein components which have been
added, revised, changed, modified, or re-
moved subsequent to the preparation of the
onginal drawings or plans;

(C) cquipment  information
for ail UST system components including:
Yy 1 4

(i) manufacturers” specifi-
caticns, instatlation instructions, operating
instruction, warranly information, recom-
mended test prncedures, and mepection and
maintenance schedules; and

(i) names, addresses, and
telephone nuimbers of the manufacturers’
representatives and local authotized service
techrzcians.

(3) Owners and operators shall
maintain the results of all equipment tests,
includ:ng the air tests and the tightness tests
conducted on the tanks and piping at the
time of installation, for at least five years
after the date of installation.

§334.47. Technical Standards for Existing
UST Systems.

(2} General requirements.

(1) Alernatives for  existing
UST systems. No Jater than the implemen-
tation dates specified in §334.44(b) of this
title (rclating to Implementation Schedules),
all appiicable components of any existing
UST system (i.e, UST system for which
instailation has commenced or has been
completed on or prior to December 22,
1988) shall be either installed, upgraded,
improved, or replaced with equipment or
components which meet or exceed either of
the following requirements:

(A) the requirements for
technical standards and installation of new
underground  storage tank systems in
§334.45 of this tile (relating to Technical
Siandards for New UST Systems) and in
§334.46 of this title (relating to Installation
Standards for New UST Systems); or

(B) the minimum upgrading
requirements for existing UST systems in
subsection (b) of this scction.

P

(2) If any applicable component
of an existing UST system 15 not brought
into timely compliance with the require-
ments of paragraph (1) of this subsection,
the UST system shail he permanenty ve-
moved fiom service no later than 66 davs
after the presciibed implemientation daie.
The permanent removal from service shall
be conducted m accordance with the appli-
cable provisions of §334.55 of this wle
(rclating o Permanent Removal From Scer-
vice).

(b) Minimum upprading  tequire
ments for all existing UST systems.

(1) Tank ategrity ossessment
and cathodic protection. No later than De-
cember 22, 1998, all underground metaliic
components of any cxisting UST system
shall be assessed for tank integrity and shail
be equipped with a cathodic protection sys-
tem, as provided in the following
subparagraphs.

(A) Tank integrity assess-
ment. The tank shall be assessed for struc-
tural integnty and for the presence of
corrosion holes by one or more of the fol-
lowing methods.

(1)) The tank may he
equipped witl: one or more of the extemal
release detection systems meeting the appli-
cable requirements of §334.5G(1)(4)-(d)(8)
of this wule (1elating to Release Detection).
Such release detection systern(s) shiall have
been in operation for at least 60 days prior
to the date of the cathodic protection system
installation, and at least ene of the systems
shall remain 1 operation for the rernaining
operational life of the tank.

(i) The tank may be
iested by conducting at least two tank tight-
ness tests areeling the requirements of
§334.50(d)(1)(A) of this titde (relating to
Release Detection). The first tightness test
shall be conducted prior to installing the
cathodic protection system, and the second
test shall be conducted between three and
six months after the cathodic protection sys-
tem was placed into operation.

(1)  Prior to the installa-
tion of the cathodic protection system, a site
assessment or release determination may be
conducted in accordance with the provi-
sions of §334.55(c) of this title (relating to
Permanent Removal From Service). Subse-
quent to the release determination, the tank
shall be retrofitted with an initerior liner in
accordance with the applicable piovisions
of §334. 52(b) of this title (relating w UST
System Repairs and Relining).

(iv) Prior to the installa-
tion of the cathodic protection system, the
tank may be intemally inspected and as-
sessed to assurc that the tank is structurally
sound and free of corrosion holes, provided
that such internal inspection shall be:

(1) conducted in ac-

cordance with a code or standard of practice
developed by a nationally recognized asso-
ciation or independent testing laboratory;
wnd

(il; performed by per-
sonnel possessing the requisite training, ex-
peticnce, and competence to assure that any
corrosion holes or structurally unsound ar-
cas are locaied.

(v) Prior to the installa-
tion of the cathodic protection system, the
tank may be assessed for siructural integrity
and the presenc e of corrosion holes by an
alternate method which has been reviewed
and determined by the executive director to
prevent releases in a manner that is no iess
protective of human health and the environ-
ment than the methods described in claases
(1) (iv) of this subparagraph, in accordance
with the provisiens of §334.43 of this tide
(relating to Variances and Altemative Pro-
ceduses).

(B) Repairs or comective ac-
ton. If the resulls of the tank integrity
assessient (required by subparagraph (A)
of this paiagraph) indicaic that the existing
tank 1# not structurally sound andfor that a
reicase  of regulated substances has oc-
curred, then the owner and operator shall:

(i) comply with the appli-
cable release reporting, investigation, and
corrective  action  requirements  of
Subchapter D of this title (relating to Re-
lease Peporting and Corrective Action); and

(1)) conduct one of the
following activities, as applicable:

(I) perform  appropri-
ate repairs or relining of the tank, in accord-
ance with the applicable requirements of
§334.52 of this title (relating to UST Sys-
tem Kepairs and Relining), as necessary to
restore the structurel integrity of the tank;
or

(II) permanendy  re-
move the tank from service in accordance
with the applicable provisions in §334.55 of
this title (relating to Permanent Removal
from Service).

(C) Afier confirmation or
restoration of the structural invegrity of the
tank, all underground metal components of
the underground storage tank system, which
are not isolated from the surrounding soil,
backfill, and groundwater, and which either
do or could cenvey, contain, or store regu-
lated substances, shall be equipped with a
field-installed cathodic protection system
meeting the requitements of §334.49(cX2)
of this title (relating to Corrosion Protec-
tion).

(2) Adding spill and overfill
prevention cquipment. No later than De-
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cember 22, 1994, all existing underground
storage tanks shall be equipped with appro-
priate spill and overfill prevention equip-
menl, in accordance with the provisions in
§334.51(b) of this title (velating to Spill and
Overfill Prevention snd Control),

(3) Acdding release detection for
UST system piping.

(A) Release detection  for
pressurized pipiag, later than December 22,
1990, al! piping irt an existing UST system
that routinely conveys regulated substances
under pressute (e, which operates W
greater than atmospheric pressure) shall be
brought into compliance with the pressur-
ized piping release detection requirements
in §334.50(b)(2)(A) of this title (relating 10
Release Detection).

(B) Release detectivnn for
suction piping and gravity-flow piping. All
piping in an existing UST system that rou-
tinely conveys regulated substonees cither
under suction (1., which opcrates at Joss
than atmospheric pressure) ov by gravity-
flow shall he brought into compiair-e with
the applicable iclease detection require-
ments In §334.5CGb)2)(B) of this utle (1e-
lating t¢ Releuse Detection) no later thar
the date on which release detection 15 re-
quired for the tank to which such piping is
connected, as prescribed in paragraph (4) of
tis subsection.

(4) Adding release detection for
tanks.

(A) All tanks at an exisling
UST system shall be brought into compli-
ance with the tank release detection require-
ments in §334.50(b)(1) of this title (relating
to Release Detection) no later than the date
specified in the following clauses for the
time of irstallation applicable to such tanks:

(i} December 22, 1989,
for tanks where the installation dates are
undetermined or unknown;

(11) December 22, 1989,
for tanks installed duering 1964 or prior
years;

(ii1) December 22, 1990,
for tanks installed during the years 1965-
1969, iuclusive;

(iv) December 22, 1991,

for tanks installed during the years 1970-
1974, inclusive;

(v) December 22, 1992,
for tanks installed during the ycars 1975-
1979, inclusive;

(vi)  December 22, 1993,
for tanks installed during the years 1980-
1987, inclusive; and

(vii) December 22, 1993,

for tanks installed between January 1, 1988,
and December 22, 1988. inclusive.

(B) When two or more ex-
isting tanks are located in & common tank
hole, all such tanks shall be brought into
compliance with the applicable release de-
tection requirements of this paragraph no
later than the date specified for the oldest
tank 1 such common tank hole.

{c)y  Additonal upgrading require-
ments  for  existing  haserdous  substance
UST systems. In additon to the upgrading
requirements apphicable to all existing UST
systems in subsections () and (b) of this
secnen, all existing hazardous substance
HIST systems (ie., UST wystem for which
installation has commenced o1 has been
completed on or prior to December 22,
1988) shall be equipped or 1etiofitied with a
secondary containnient system wnd an 2sso-
ciated release deiection system in accord-
ance with the folluwing provisions.

(1) Mo later than December 22,
1998, all existing hazardous substance UST
systems shall be equipped with a secondary
containinent system meeting {he design,
constiuction, and installation requirenients
in §334.45(d) of this title (zelating to Tech-
nical Siandards for New UST Systems) and
§33.446(0) of this utle Gelaung to Instatla-
tion Stardards for Mew UST Systems).

(2) No later than December 22,
1998, ali existing hazardous substance UST
systems shall be cquipped with a release
detection system capable of monitoring ei-
ther the mnterstitial spaces between the pri
mary and secondary walls of any double
walled UST compenent, or the spaces be-
tween the primary UST coniponent walls of
any double-walled UST component walls
and any cxicrnal liners, as applicable, in
accordance with  the provisions in
§334.50(c) of this title (relating 10 Release
Detection).

(d) Records for upgrading of exist-
ing UST systems.

(1) Owners and operators shall
maintain all records related to the upgrading
of existing UST systems required in this
subsection in accordance with the require-
ments in §334.10(b) of this title (relating to
Reporting and Recordkeeping).

(2) Owners and operators shail
maintain the following records for the
operational life of the UST system:

(A) general information re-
lated to the tank integrity assessment and
cathodic protection 1equirements in subsec-
tion (b) of this section, including:

(1) dates of the tank integ-
rity assessment and cathodic protection in-
stallation activities;

(i) names, addresses, and
telephone numbers of the persons conduct-
ing the tank integrity assessment and ca-
thodic protection installation activities; and

(1i) copies of all related
notifications or reports filed with the Com-

mission or others, including:

(I) construction notifi-
cations, as required by §334.6 of this title
(relating to Construction Notification):

(GI)  registration  infor-
mation, as required by §334.7 of this title
(relating to Registration); and

(III)  installation certi-
fication information, as required by
§334.8(a) of this title (relating to Centifica-
tion).

(B) as built drawings (or
plans), which shall be completed no later
than December 22, 1993, and which have
been drawn to scale and in sufficient detail
1o accurately depict and descaibe the sizes,
dimensions, and locations of the following:‘

(1) all pertnent size fea-
tures, including property boundaries, street
and road nights-of- way, easements and util-
ity lines, buldings and  other structures,
drveways, slabs, and any pertinent natural
features;

(1) all  pertinent UST
system componenis, including tanks, piping,
vent piping, pumps, dispenscrs, excavation
zone  (ncluding  tank hole and piping
trench), monitoring wells, spill and overfill
prevention equipment, release detection sys-
tem components (inchiding monitering and
testing locations), cathodic protection sys-
tem components (including test stalions),
secondary containmient systems, anchoring
systems, and any other pertinent UST sys-
tem components. aund

(iiiy :ny site features or
UST system components which have been
added, revised, changed, modified, or re-
moved subsequent to the preparation of the
original drawings o1 plans,

(C) equipment  information
for any UST system components or equip-
ment added or installed on or after Decem-
ber 22, 1988, for the purpose of compliance
with the upgrading requirements of this sec-
tion, including:

(1)  manufactirers” specifi-
cations, installation instructions, operating
instructions, warranty information, recom-
mended test procedures, and inspection and
maintenance schedules; and

(i1} names, addresses, and
telephone numbers of the manufacturers’
representatives and iocal authorized service
technicians.

(3) Owners and operators shall
maintain the results of all equipment tests
and tank integrity tests required in this sec-
tion including internal inspections, tank and
piping tightness tests, and site assessments,
for at least five yecars after the date of
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installation.

§334.48. General Operating and Manage-
ment Requirements.

(a) Prevention of Releases. All
owners and operators of UST systems shall
enswre that the sysiems are operated, ma'n-
tained, and managed in a marner that will
prevent releases of segulated  substances
from such systenis.

{hy  UTS Systein Management. UST
avitems shedl be operated, maintaiodd, and
managed in accordance wath accepted in-
dusity practices,

(©) Inventory  Control. Regardiess
of which methed of release detection s
used fur comphance with §33456 of this
title (rejating 1o Release Detecnion), effec-
tive inventory conttol procedures shall be
conducted for ail UST systems storing regu-
Tated substances after December 22, 1988,
in accordance with API Publication 1621,
"Bulk faquid Stock Conuol at Retail Out-
lets". Complete and accurate inventory re-
cords shall be mamtaimed n accordance
with §334.10 of this title (1elating to Re-
porting and Recordizceping).

(a)  Spiil e overlli control. All
owners and operators shall ensure that spills
and overfills of zegnlated substances do not
occur and that all spifl and overfill preven-
tior eqyuipment is properly operated and
maintained in accordance with §334.51 of
this title (relating to Spill and Qverfili Pre-
vention and Control).

{e) Operational requirements for re-
lease detection equipment. Owners and op-
erators of all new and existing underground
storage tank systems shall ensure that all
release detection equipment installed as part
of an UST system pursuant w0 §334.50 of
this title (relating to Release Detection) is
maintained in good operating condition.
The owner or operator shall also assure that
such equipment 1s routinely inspected and
serviced in accordance with the manufactur-
er's specifications and in a manner that will
assure the proper performance, operability,
and running condition of the equipment.
Where periodic testing and/or monitoring
activities are required as part of a specific
release detection method under §334 50 of
this title (ielating to Release Detection),
such tests and/or monitoring activities shall
be performed at the presciibed times and/os
frequencies.

(£) Operauon requirements for cor-
rosion protection systems. All owners and
operaters of UST systems shall assure that
all required system componends are continu -
ously protected from corrosion, and that all
corrosion protection sysiems are inspected
and tested, in accordance with the applica-
bie provisions of §334.49 of this title (relat-
ing 1o Corrosion Protection).

(g) Operation and maintenance re-
cords. Qwners and operators shall maintain
records relating to the operation and main-

tenance of an UST system (including re-
cords related to inspection, servicing,
testing, and inventory control) as prescribed
in this section for at least five years, and
such records shall be maintained i accord-
ance with §334.10(b) of this ttle (relating
to Reporting and Recordkeeping).

§334.49. Corrosion Protcction,
(a) General requnements,

(1) Owners and operators of
UST systems (or UST system components)
which are required 1o be protected from
corrosion shail comply with the require-
ments in his section to ensure that releases
due 1o corrosion are preventad lor as long
as the underground storage tark system is
used o store regulated substances.

(2)  All corrosion protection sys-
tems shall be designed, installed, operaied,
and maintained 1n a manner that will ensure
that corrosion protection will be continu-
ously provided w all components of the
underground  storage tank system for ag
long as the components are used to store
regulated sub- stances.

(3)  Any alternaiive methods for
corrosion protecthion or vanances from the
requirements of this section are prohubited,
except when eviewed and approved by the
exeeutive  director i accordance  wiih
§334.43 of this title (relating to Variances
and Alternative Procedures).

{4) Comrosion protection in ac-
cordance with the provisions of this section
shall be provided to all components of an
UST system which are designed or used to
convey, contain, or store regulated sub-
stances, including, but not necessarily lim-
ited to, the tanks, piping (including valves,
fittings, flexable connectors, and swing
joints in existing UST systems), secondary
containment devices, manways, manholes,
fill pipes, vent lines, submersible pump
housings, spill containers, riser pipes, and
mupact/shear valves.

(5) For internal conosion pro-
tection, the interior bottom surface of new
metal tanks installed on or after December
22, 1988, shall be fitted with a striker plate
under all fill, gauge, and monitoring open-
mgs.

(b) Allowable conosion protection
methods. All components of an UST system
which are designed to cenvey, contain, or
store regulated substances shall be protected
from corrosion by one or more of the fol-
lowing methods,

(1) The component may be con-
structed of a noncorrodible material which
is compatibie with the stored regulated sub-
stance(s).

(2) The component may be elec-
trically isolated from the corrosive elements
of the surrounding soil, backfill, and
groundwater by installing the compenent in
an open area (e.g., manway, sump, vault,

pit, etc.) where periodic visual inspection of
all parts of the compenent for the presence
of corrosion or released substances is prac-
ticavle.

(3)  The comporent may be elec-
rically isolated from the conesive elements
of ihe suitounding ooil, backfill, and
groundwater by completely enclosing the
component in a sccondary containment de-
vice (e.g., wall, jacket, or liner), provided
that.

(A) The sccondary contain-
ment device is designed and installed in
accoidance with the applicable technical
and instaliation standards in §334. 45(d) of
this title (relating io Technical Standards for
New UST Sysiens), and §334.46(F) of this
title (relating to Installation Standards for
New UST Systems); and in sccordance with
an applicable code or standard of practice
developed by 2 nationally recognized asso-
ciation or independent testing laboiatory,
and 15 either:

(1) constructed of a non-
cortadible  material which is  compaiible
wil the stored repulated substance;

(1) elecwrically  isolated
front the pretected componeni and other
metallic components; or

(i1t)  cathodically pro-
tected by cither a factory-installed or field-
installed cathudic protection system meet-
ing the applicable requirements of subsec-
ticn (c) of this section.

(B) The interstitial space be-
tween the protected compornent and the sec-
ondary contzinment device shall be free of
any soil, backfill material, groundwater, or
other substances; and shall be regularly
monitored for the presence of water and
released regulated substances in accordance
with either §334.50(dX6) or {dX7) of this
title (relating to Release Detection), as ap-
plicable.

(4) Tanks {only) may be
factory-constructed either 8s a
steel/fiberglass-reinforced plastic composite
tank, or as a steel tank with & bonded fiber-
glass-reinforced plastic external cladding or
laminate, in accordance with the require-
ments in §334.45(b)(1)(D) of this title (re-
lating to Technical Standards for New UST
Systems).

(5) The component may be
coated with a suitable dielectric material,
equipped with appropriate dielectric fittings
for clectrical isolation, and equipped with
either:

(A) a factory-instalied ca-
thodic protection system meeting the re-
quircments of subsection (c)(1) of this
section; or

(B) a field-installed cathodic
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protection system meeting the requirements
of subsection (c)(2) of this section.

(¢) Cathodic protection systems.

(1) Factory-installed  cathodic

protection systems.

(AY A f{actory-installed ca-
thodic protection system on any under-
ground storage tank component shall be
designed, fabricated, installed, operated,
and maintained i accordance with applica-
blie codes or standards of practice developed
for such cathodic protection method by a
nationally recognized association or 1nde-
pendent testing laboratory.

(B) At a minimum, the
factory-installed cathodic protection system
shall include the following components:

(i) a suitable dielecine
external coating or laminate, which shall
thoroughly cover ail exterior surfaces ex-
posed to the sorl, backfill, or gioundwater,
and which shall consist of materials which
are compadble with the stored regulated
substances;

(1) diciectric isnlation
bushings, connections, or finings, which
shall be mstalled at all locations where the
protected componen! conriects to other me-
tailic sysiem components, und which shall
be constructed of materials which are com-
patible with the stored regulated substances;

(1) sacrificial anodes
which are firmly attached and electrically-
connected 1o the protected components and
which are positioned and sized to provide
complete cathodic protection for all parts of
the protected component, and

(iv) appropriate connec-
tions, lead wires, and/or tesi stations as
necessary to allow for the periodic testing
of the cathodic protection system.

(2) Field-installed cathodic pro-
tection systems.

(A) A field-installed cathodic
protection system cn any UST system com-
ponent shall be designed by a qualified
corrosion specialist, and shall be designed,
installed, operated, and maintained in ac-
cordance with applicable codes or standards
of practice developed for such cathodic pro-
tection systems by a nationally recognized
association or independent testing laborato-

ry.

(B) Impressed current ca-
thodic protection systeras shall be designed
and equipped with appropriate equipment or
devices capable of indicating the
operational status of the system at all times.

(C) In sddition to the stan-
dard inspection and testing requirements for
all cathodic protection systems required in

paragraph (3) of this subscction, all im-
pressed curreni cathodic prolection systems
shall be regularly inspected by the owner or
operator {or the owner’s designated repre-
sentative) to ensure that the rectifier and
other system coiponeints arc  operaling
properly. Such ingpections shall be per-
formed at Jeast once every 60 days.

(3 Drepeeuon and  gesting re-
quirements for all cathodic protection sys-
eimns.

(AY  Except as provided in
subsection {d)(2) of this secuion, all ca-
thiodic protection systems which are used o
provide corrosion protect:on for any com-
ponent of an UST system shall be inspected
and tested (1o determine the adequacy of the
cathodic protection) by a qualitied corro-
sion specialist or corrosion technician in
accordance with the requirements in this
paragraph.

(B) The inspection and test-
ing criteria used to determine the adequacy
of the cathodic protection shall be in ac-
cordance with a code of practic 2 or standird
developed by a nationally recogn. zed corro-
ston assoclation or independent testing lab-
oratery.

(C)  All cathodie notection
systems shall be inspected and tested for
operability and adequacy of protection
within three 10 six months after installation
and at a subsequent frequeacy of at least
once every three years.

(d) Requirements for other corro-
sion protection methods.

(1) Electrically-isolated compo-
nents.

(A) Any metal component of
an underground storage tank system which
is protected from corrosion by one of the
electrical isolation methods described in
subscction (b)(2), (3), and (4) of this sec-
tion, and which is net equipped with a
cathedic protection system, shall be periodi-
cally inspected and tested by & qualified
corrosion techinician or by a qualified corro-
sion specialist to ensure that the metal comn-
ponert remams electrically isolated from
the surrounding soil, backfill, groundwater,
and other metal components.

(B) The tests required in
subparagraph (A) of this paragraph shall be
conducted by taking structure to soil volt-
age readings no later than one year after
installation of the metal compenent, and
then once every five years thereafter for the
remaining operational life of the UST sys-
tem.

(C) The tests required in
subparagraph (A) of this paragraph shall be

in accordance with the procedures estab-
lished by a code or standard of practice
developed by a nationally recognized asso-
ciation or independent testing laboratory.

(D) I the tests requited in
subparagraph (A) of ibis poragiaph indicate
that the metal component is no louger elec-
trically isolated from the surrounding soil,
backfill, ground-water, or other metal com-
ponents, a qualified corrosion specialist
shall review the test results and thoroughly
inspect the mea of the metal component o
asceriain the extent of elecrrical isolation
and corrosion protection for the component

(Ey I the quabfied corrosion
specialist determines that the metal compo-
nent is no Jonger adequately protected from
corroston, the owner or operator shall install
a field-installed cathodic protection system
meeting the requirements of subsection
(c)(2) of this scction withiu 60 days of the
date of such determination.

(2) Dual-protectied tanks. If a
steel/fibeiglass-reinforced plastic composite
tnk, or a steel tank with a bonded
fiberglass-reinforeed plastic external clad-
ding or lanunate, is also equipped with a
factory-installed cathodic protection system,
then the normal inspection and testing re-
quircments for cathodic protection systems
in subsection (¢)(3) of this section may be
waived, provided that the systemn shall be
otherwise inspected and tested in accord-
ance with the provisions for electrically-
isolated components in paragraph (1) of this
subsection (i.c., one year after installation
and once every five years thercafter). This
paragraph shall be applicable only to tanks
meeting the design and construction re-
quirements in §334.45()1)(D) of this title
(relating 1o Technical Standards for New
UST Systems), and when such tanks are
fitted with factory-installed cathedic protec-
tion system meeting the requirements of
subsection (c)(1) of this section.

(¢) Comosion protection records.

(1) Owners and operators shall
maintain all corrosion protection records re-
quired in this subsection in accordance with
the requircinents in §334.10(b) of this title
(relating to Reporting and Recordkeeping).

(2) Owners and operators shall
maintain records adequaie to demonstrate
compliance with the corrosion protection
requirements in this section, and in accord-
ance with the following minimum require-
ments.

(A) All appropriate installa-
tion records related o the corrosion protec-
tion system, as listed in §334.46(1) of this
title (relating to Installation Standards for
New UST Systems), shall be maintained for
as long as the corrosion protection system is
used, including:

(i) the name, address,
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telephone number, and corrosion-protection
credentials of either the company which
designed the factory-installed cathodic pro-
tection system or the corrosion specialist
who designed the ficld-installed cathodic
protection system, s applicable;

(it)  drawings o5 plans de-
picting the locations of all cathodie protec-
tion  system  compounents, including  the
locations of all test stations; and

(i) eperating instructions
and wuawrrantvy information, maintenance
schedules, and testing procedures for all
operationsl components of the cathodic pro-
tection systens.

(B) The following corrosion
protection records shall be mmaintained for at
least five years after the applicable test or
inspection 15 conducted:

() results of all tests and
inspections of any impressed current ca-
thodic protection system conducted in ac-
cordance with subsecton ()(2)C) of this
section;

(1) rosuits of all tests and
inspections of the adequacy of any cathodic
protection sysiem conducted in accordance
with subsection (¢X53) of this section; and

(i) results of all tests and
INSPEcUions 10 assufe corrosion  protection
for dual-protected 1anks in accordance with
subsection (d)(2) of this section, and other
electrically-isolated components in accord-
ance with subsection (d)(1) of this section.

§334 50. Release Detection.
(a) General requircments.

(1) Owners and operators of all
new and existing UST sysiems shall pro-
vide a method, or combination of methods,
of release detection which shall be:

(A) capable of detecting a re-
lease from any portion of the underground
storage tank system including the tanks,
piping, and other ancillury equipment;

(B) installed, calibrated, op-
crated, and maintained in accordance with
the manufactwrer’s specifications and  in-
structions, and by personnel] possessing the
necessary experience, training, and compe-
tence to accomplish such requirements; and

(C) capable of meeting the
particular performance requirements of such
method (or micthods) as specifically pre-
scribed in this section, based on the perfor-
mance  claims by the  equipmont
manufacturer or installer, provided that the
following additional requirements shall also
be met:

(i) Any performance
claims, together with their bases or methods

of determination, shall be obtained from the
equipment manufacturer or installer and
shall be in writing.

() When any of the fol-
lowing release detection niethods sre used
on or after December 22, 1990 (except for
methods peronanently installed and i oper-
ation prior to thal date). such metiod shall
be capable of detecting the particular re-
lease rate or quanixty specified for that
method such that the probability of detec-
tion shall be at least 95% and the probabit-
ity of false alarm shall be no greater than
5%:

« (I) manual tank gang-
ing, as prescribed in subscction (d)2) of
this section;

D) tank tightness test-
ing, as prescribed in subsection (d)(1XA) of
this section;

(III) automatic  tank
gauging, as prescribed in subsection (d)(3)
of this section;

(V) automatic line
leak detectors for piping, as prescribed in
subsection (b)(2)(A)(1) of this section; and

tightness
subsection

(V) piping
testing, as  prescribed
(b)(2) AXii) (A) of this section.

(2) When a release detection
method operated in accordance with the
particular performance standards for that
method indicates that a release either has or
may have occurred, the owners and opera-
tors shall comply with the applicable re-
lease reporting, investigation, and corrective
action requirements in Subchapter D of this
title (relating to Kelease Reporting and Cor-
rective Action).

(3) Owners and operators of all
UST systems shall comply with the release
detection requirements of this section in
accordance with the applicable schedules in
§334 44 of this title (relating to Implemen-
tation Schedules).

(45  Any existing UST system
that cannot be equipped or monitored with
method of release detection that meets the
requirements of this section shall be perma-
nently removed from service in accordance
with the applicable procedures in §334.55
of this title (relating to Permanent Removal
from Service) by the date ¢n which relcase
detection is  required by the applicable
schedules in §334.44 of this title (relating to
Implementation Schedules).

(5) Any owner or operator who
plans to iastall a release detection method
tor an UST system shail comply with the
applicable construction notification require-
ments in §304.6 of this title (relating to
Construction Notification); and upon com-

pletion of the installation of such method
shall also comply with the applicable regis-
tration and centification requirements of
§334.7 of this title (relating to Registration)
and §334.8 of this title (relating to Certifi-
cation}.

6y Any eqguipment installed or
used for condncting release detection for an
UST systera shall be specifically listed or
apptoved by @ nationally- vecognized asso-
ciation or independent testing  laboratory
(c.g., ULy for such ingtallation or use.

(b) Release detection requirements
for all UST systems. Owners and operators
of all UST systems shall ensure that release
detection equipment or procedures are pro-
vided in accordunce with the following re-
quirements:

(1) Release
ments for tanks,

detection  require-

{A) Except as provided in
subparagraphs (B) and (C) of this para-
graph, all tanks shall be monitoied for re-
leases at a frequency of at least once every
30 days by using one ot morc of the release
detection methods described in subsection
(@)3)-(dXB) of this section.

(B) A combination of tank
tightness testing and inventory control in
accordance with subsection {d)(1) of this
section may be used as an acceptable re-
iease detection method for tanks only until
December 22, 1998, and the required fre-
quency of the tank tightness test shall be
based on the following critena.

(i) A tank tightness test
shall be conducted at least once each year
for any tank in an existing UST system
which is not being operated in violation of
the upgrading or replacement schedule in
§334.44(b) of s title (reluting to Imple-
mentation Schedules), but has not yet been
cither:

(I) replaced with an
UST system meeting the applicable techni-
cal and installation standards in §334.45 of
this title (relating to Technical Standards for
New UST Systenis) and §334.46 of this title
(relating to Installation Standards for New
UST Systems); or

(D) retrofitied or
equipped in accordance with the minimura
upgrading requirements applicable to exist-
ing UST systems in §334.47 of this title
(rclating to Technical Standards for Exist-
ing UST Systems).

(i) A tank tightness test
shall be conducted at Ieast once every five

years for any tank in an UST system which
has been either:

(I)  installed in ac-
cordance with the applicable technical stan-
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dards for new UST systems in §334.45 of
this title (relating to Technical Standards for
New UST Systems) and §334.46 of this title
(relating to Installation Standards for New
UST Systems); or

(II) reuofiited or
equipped in accordance with the minimum
upgrading requirements applicable to exist-
ing UST systems in §334.47 of this utle
(relating to Technical Standards for Exist-
ing UST Systems).

() The manual tank gauging
method of release detection, as prescribed
in subsection {(d)(2) of this section, may be
used as the sole release detection system
only for a petroleurn substance tank with a
nominal capacity of 530 gallons or less.

(D) In addition to the re-
quiremenits in subparagiaphs (A)-(C) of this
paragraph, any tank in a hazardous sub-
stance UST system shall also be equipped
with a secondary containment systemn and
related release deteciion equipment, ss pre-
scribed in subsection (¢) of this section.

(2) Release detection for piping.
Piping in an underground storage tank sys-
tem shall be mionitored in & manner de-
signed to detect a release from any portion
of the piping system, and in accordance
with the following requirements:

(A) Requirements for pres-
surized piping. Underground storage tank
system piping that conveys regulated sub-
stances under pressure shall be in compli-
ance with the following requitcments.

(i) Each separate pressur-
ized linz shall be equipped with an zuto-
matic line leak detector meeting the
following requircments:

(I) The line leak de-
tector shall be capable of detecting any
release from the piping system which
equals or exceeds three gallons per hour
when the piping pressure is at 10 pounds
per square inch.

(II) The line leak de-
tector shall be capable of alerting the UST
system operator of any refease within one
hour of occurrence either by shutting off the
flow of regulated substances, by substan-
tially restricting the flow of regulated sub-
stances, or by emitting or triggering audible
and visible alarms.

(IlI) The line leak de-
tector shall be tested at least once per year
for performance and operational reliability
and shall be properly calibrated and main-
tained, in accordance with the manufactur-
er's specifications and recommended
procedures.

(ii) In addition to the re-
quired line leak detector prescribed in
clause (i) of this subparagtaph, each pres-
surized line shell also be tested or moni-
tored for releases in accordance with at
least one of the foilowing methods.

(I) The piping may be
tested at least once per year by means of a
piping tighiness test conducted in accord-
ance with a code or standard of practice
developed by 2 nationally recognized asso-
ciation or testing laboratory. Any such pip-
ing tightness test shall be capable  of
detecting any release from the piping sys-
tem which equals or exceeds a rate of 0.1
gallons per hour when the piping pressure is
at 150% of normal operating pressure.

(I} The piping may be
monitered for relecases at least once every
30 days by using one or more of the relcase
deted tion methods prescribed i subsection
(d)(H)-(8) of this section.

(B) Requirements for suction
piping and gravity flow piping.

(i) Exeept as provided in
clause (ii) of this subparagraph, each sepa-
rate line in an UST piping system that
conveys regulated substances sither under
suction or by gravity flow shall meet at
least one of the following requirements.

(I) Each scparate line
may be tesied at leust once every three
years by means of a piping tightness test
conducted in accordance with a code or
standard of practice developed by a nati:
ally recognized association or testing lab. -
ratory. Any such piping test shall be
capable cf detecting any release from the
piping systern which equals or exceeds a
rate of 0.1 gallon per hour when the piping
pressure is at 150% of normal operating
pressure.

(I) Each line may be
monitored fur releases at least once every
30 days by using one or more of the release
detection methods prescribed in subsection
(d)(4)-(8} of this section.

(1) No release detection
methods are required to be installed or ap-
plied for any piping system that conveys
regulated substances under suction when
such suction piping system is designed and
constructed in accordance with the follow-
ing standards.

(I) The below-grade
piping operates at less than atmospheric
pressure.

(II) The below-grade
piping is sloped so that the contents of the
pipe will drain back into the storage tank if

the suction is released,

(IIT) Only ome check
valve is included in each suction linc.

(IV) The check valve
is located directly below and as close as
practical to the suction pump.

(V) A wmethod is in-
corporated into the system design that will
allow verification that the requirements ur-
der subclauses (I)-(1V) of this clause have
been met.

(C) Monitoring  secondary
containment. In addition to the requiremenis
in subparagraphs (A) and (B) of this para-
graph, all piping in 2 hazardous substance
UST system shall also be equipped with a
sccondary confainment system and related
release detection equipment, as prescribed
in subsecticn (¢) of this section.

(¢) Additional release desection re-
quirements for hazardous substance UST
systems. In addition to the release detection
requirements for all UST systems pre-
scribed in subsections (a) and (b) of this
section, owners and operators of all hazard-
ous substance UST systems shall also as-
sure  compliance  with  the  followimng
additional requirements.

(1) Al new hazardous substance
UST systems shall be in compliance with
the requirements of paragraph (3) of this
subsection for the entire operational life of
the system.

(25 All existing hazardous sub-
stance UST systems shall be brought into
compliance with the requirements of para-
graph (3) of this subsection no later than
December 22, 1998.

(3) Secondary containment and
monitoring.

(A) All hazardous substance
UST systems (including tanks and piping)
shall be equipped with a secondary contain-
ment system which shall be designed, con-
structed, and instailed in accordance with
§334.45(d) of this title (relating to Techni-
cal Standards for New UST Sysiems) and
§334.46(f) of this title (relating 1o Installa-
tion Standards for New UST Systems).

(B) All hazardous substance
UST systems (including tanks and piping)
shall include one or more of the release
detection methods or equipment prescribed
in subsection (d)(6), (7), or (8) of this sec-
tion, which shall be capable of monitoring
the space between the primary tank and
piping walls and the secondary containment
wall or barrier.

(d) Allowable methods of release
detection. Tanks in an UST system may be
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monitored for releases using one or more of
the methods included in paragraphs (1)-(8)
of this subsection. Piping in an UST system
may be monitored for releases using one or
morz of the methods included in paragraphs
(4)-(R) of this subsection. Any method of
release detection for tanks andfor piping in
this section shail b2 allowabic only when
installed (o7 applied), opeiated, calibrated,
and maintained in accordance with the par-
ticular requitements specified for  such
method in this subsection.

(1) Tank tichtness testing and
inventory centrol. A combinatiyn of tank
tghiness testing and inventory control may
be uscd as a tank release detection method
only until December 22, 1998, subject to
the following conditions and requirements.

(A} Tank tightness test. Any
tank tightness test shall be conducted in
conformance with the following standards.

(1} The tank tightness test
shall be conducted in accordance with a
code: or standard of practice developed by a
nationally recognized association or inde-
pendent testing laboratory.

(i) The tanit tightness iest
shafl be pedformed by personnel who pos-
sess the requisite experience, training, and
compeience o conduct the test properly,
who are present throughout the entire test-
ing procedure, and who have been certified
by the manufacturer or developer of the
testing equipment as being qualified to per-
form the test.

(i) The tank rightness
test shall be capable of detecting a release
which equals or exceeds a rate of 0.1 gallon
per hour from any portion of the tank.

(iv) The tank tightness
test shall be performed in a manner that will
account for the effects of vapor pockets,
thermal expansion or contraction of the
stored substance, temperature of the stored
substance, temperature stratification, evapo-
ration or condensation, groundwater cleva-
tion, pressure variations within the system,
tank end deflection, tank deformation, oper-
ator errors, and any other factors that could
affect the accuracy of the test procedures.

(B) Inventory control. All in-
ventory conirol procedures shall be in con-
formance with the following requirements.

(i) All inventory control
procedures shall be in accordance with a
code or standard of practice develcped by a
nationally recognized association or inde-
pendent testing laboratory.

(11) Reconciliation of de-
tailed inventory centrol records shall be
conducted at least once cach month, and
shall be sufficiently accurate to detect a
release which equals or exceeds the sum of
1.0% of the total substance flow-through for
the previous month plus 130 gallons.

(iii) The operator shall as-
sure that the following additional proce-
dures and requiremenis are followed.

) Inventory volume
measurement for regilated substance inputs,
withdrawals, and the amount still remaining
in the tank shall be recorded each operating
day.

(fI) The  cquipment
used shall be capable of measuring the evel
of stored substance over the full 1znge of
the tank’s height to the nearest one-cighth
of an inch.

(i)  Substance dis-
pensing shall be melered and recorded
within the local standards for weter calibra-
tion or within an accuracy of six cubic
inches for every five gailons of product
withdrawn.

(IV) The measurcment
of any water leve! in the bottem of the tank
shall be made to the nearest one-eighth of
an inch at least once a month, and appropri-
ate adjustments 1o the inveatory records
shall be made.

(iv) Yor tanks with a
nominal capacity of 2,000 gallons or less,
the owner or operator may use the manual
tank gauging method {in accordance with
paragraph (2) of this subsection) as a substi-
mite for the inventory control procedures
prescribed in this subsection,

(2) Manual tank gauging. Man-
ual tank gauging may be used as a tank
release defection method, subject to the fol-
lowing limitations and requirements.

(A) Manual tank gauging in
accordance with this subparagraph may be
used as the sole method of tank release
detection only for petroleum substance
tanks having a nominal capacity of 550
gellons or less.

(B) When used in conjunc-
tion with tank tightness testing performed in
accordance with paragraph (1)(A) of this
subsection, manual tank gauging may be
used in lieu of the norma! inventory control
procedures in paragraph (1)(B) of this sub-
section as a tank release detection method
for any tanks having a nominal capacity of
2000 gallons or less.

(C) The use of manual tank
gauging shall not be considered an accept-
able method for meeting the release detec-
tion requirements of this section for any
tanks with a nominal capacity greater than
2,000 gallons.

(D) When used for compli-
ance with the release detection requirements

of this section, the procedures and require-
ments in the following clauses shall be ap-
plicable.

(1) For purposes of this
subparagraph only, the following definitions
are applicable.

)} Level measure-
ment-The average of two consecutive lig-
uid level readings from a iank gauge,
measuring stick, or other measuring equip-
ment.

(II) Gauging period-A
weekly period of at least 36 hours during
which no substance is added to or removed
from the tank.

() Weekly  devia-
tion-The variation between the level mea-
surements taken at the beginning and the
end of one gauging period, converted to and
espressed as gallons.

(IV) Monthly devia-
tion--The arithmetic average of four consec
utive  weeldy  deviations, expressed  as
gallons.

(i1) Any measuring equip-
ment shall be capable of measuring the
level of stored substance over the full range
of the tank’s height to the nearest one-
eighth of an inch;

(iii) Scparate liquid level
measurements in the tank shall be taken
weekly at the beginning and the ending of
the gauging period, and the weekly devia-
ton shali be determined from such level
measurencents.

(iv) Once each month, af-
ter four conseculive weekly deviations are
determined, a monthly deviation shall be
calculated.

(v) For the purposes of
the manual tank gauging method of release
detection, a release shall be indicated when
either the weekly deviation or the monthly
deviation exceeds the maximum allowable
standards indicated in the foliowing
subclauses:

(1) for a tank with a
capacity of 550 gallon: or less: weekly
standard= 10 gallons; monthly stan-
dard=five gallons;

(II) for a tank with a
capacity of 551 gallons o 1,000 gallons:
weekly standard=13 gallons; monthly stan-
dard=seven gallons; and

(JII) for a tank with a
capacity of 1,000 gallons w 2,000 gallons:
weekly standard=26 gallons; monthly stan-
dard=13 gallons.

14 TexReg 1202

March 10, 1989

Texas Register o



(vi) When either the
weekly standard or the monthly standard is
exceeded and a suspected release is thercby
indicated, the owner or operator shall com-
ply with the applicable release reporting,
investigation, and corrective action require-
ments of Subchapier D of this title (relating
to Release Reporting and Corrective Ac-
tion).

(3) Awomatic tank gauging and
inventory control. A combination of auto-
matic tank gauging and inventory control
may be used as a tank release deiection
method, subject to the following require-
ments.

(A) Tnventory control proce-
dures shall be in compliance with paragraph
(1) (B) of this subsection.

(B) The automatic  tank
gauging equipment shall be capable of:

(1)  autematically moni-
toring the in-tank liquid levels, conducung
automatic tests for substance loss, and col-
lecting data for inventory contiol purposes;
and

(1) performing an auto-
matic test for substance loss that con detect
a release which cquals or exceeds a 1ate of
0.2 gallon per hour from any portion of the

K]

(1) Vapor monitoring. Equip-
ment and procedures designed 10 test or
monitor for the presence of vapors from the
regulated substance (or from a 1elated tracer
substance) in the soil gas of the backfilled
excavation zone may be used, subject to the
following limitations and requirements.

(A) The bedding and backiill
materials in the excavation zone shall be
sufficiently porous to allow vapors from
any released reguiated substance (or related
tracer substance) to rapidly diffuse through
the excavation zone (e.g., gravel, sand,
crushed rock).

(B) The stored regulated sub-
stance, or any tracer substance placed in the
tank system, shali be sufficiently volatile so
that, in the event of a substance release
from the UST system, vapors will develop
to a level that can be readily detected by the
monitoring devices located in the excava-
tion zone.

(C) The capability of the
monitoring device to detect vapors from the
stored regulated substance shall not be ad-
versely affected by the presence of any
groundwater, rainfall, and/or soil moisture
in & manner that would allow a releasc to
remain undetected for more than 30 days.

(D) Any pre-existing back-
ground contamination in the excavation

zone shall not interfere with the capability
of the vapor monitoring equipment to detect
releases from the UST system.

(E) The vapor monitoring
equipment shall be designed to detect va-
pors from either the stored regulated sub-
stance, & componernt or components of the
stored substance, or a tracer substance
placed in the UST system, and shall be
capable of detecting any significant increase
in vapor concentration above pre-existing
background levels.

(F) Priot to installation of
any vapor monitoring equipment, the site of
the UST system (within the excavatios
zone) shall be assassed by qualified persen-
nel te:

(1) ensute that the require-
ments in subparagraphs (A)-(ID) of this
paragraph have been met; and

(1) derermine the appro-
priate number and positioning, of any moni-
tor wells, so that releases into  the
excavation zone from any part of the UST
system can be detected within 30 days of
the relcase.

(G) All menitor wells shall
be designed and installed in accordance
with the requirements in §334.45(e)(4) of
this title (relating o Technical Standards for
New UST Systemns) and §334.46(g) of this
title (relating to Installation Standards for
New UST Systems).

(5) Groundwater  monitering.
Equipment o1 procedures designed to test or
snonitor for the presence of regulated sub-
stances floating on or dissolved in the
groundwater in the excavation zone may be
used, subject to the following limitations
and requirements.

(A) The stored regulated
substance shall be immiscibie in water and
shall have a specific gravity of less than
one.

(B) The natural groundwater
level shall never be more than 20 feet (ver-
tically) from the ground surface, and the
hydrauiic conductivity of the soils or
backfill between &ll parts of the UST sys-
tem and the monitoring points shall not be
less than 0.01 centimeters per second (i.e.,
the soils or backfill shall consist of gravels,
course to medium sands, or other similarly
permeable material).

{C) Any automatic monilor-
ing devices or manual monitoring methods
that are employed shall be capable of de-
tecting either the presence of a sheen of
stored regulated subsiance on the ground-
water surface in the monitoring well or the
presence of dissolved constituents in the

groundwater.

(D) Prior to installation of
any groundwater monitoring equipment, the
site of the UST sysiem (within and immedi-
ately below the excavation zone) shall be
assessed by qualified persennel to:

(1) ensure compliance
with the requirements of snbparagraphs (A)
and (B) of ihis paragraph; and

(i) Jdetermine the appro-
priate numbe:r and positioning of any moni-
tor wells, so that releases from any part of
the UST systein can be detected within 30
days of the release.

(E) Al monitor wells shall
be designed and installed in accordance
with the requirements in §334.45(c)(4) of
this title (relating to Technical Standards for
New UST Systems) and §334.46(g) of this
title (relating to Installation Standards for
New JUST Systems).

{6) Interstitial monitoring  for
double-wall UST systems. Equipment de-
signed to test or moaitor for the presence of
regulated substance vapors or liquids in the
interstitial space between the inner (prima-
ry) and outer (secondary) walls of a double-
wall underground storage tank system may
be used, subject to the following conditions
and requirements.

(A) Any double-wall UST
system using this method of release detec-
tion shall be designed, constructed, and in-
stalled in accordance with the applicable
iechnical and installation requircments in
§334.45(d) of this title (relating to Techni-
cal Standards for New UST Systems) and
§334.46(f) of this title (relating to Installa-
tion Standards for New UST Systems).

(B) The sampling, testing, or
monitoring method shall be capable of de-
tecting any release of stored regulated sub-
stances from any portion of the primary
tank or piping within 30 days of the rclease.

(C) The sampling, testing, or
monitoring method shall be capable of de-
tecting a breach or failure in either the
primary wall or the secondary wall of the
double-wall tank or piping system within 30
days of such breach or failure (whether or
not & stored regulated substance has been
released into the environment).

(7) Monitoring of UST sysiems
with secondary containment barriers. Equip-
ment designed to test or monitor for the
presence of regulated substances (liquids or
vapors) in the excavation zone beiween the
UST system and an impermeable secordary
containment barrier immediately around the
UST system may be used, subject to the
following conditions and requirements.
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(A) Any secondary contain-
ment barrier or liner system at a UST sys-
tem using this method of release detection
shall be designed, constructed, and installed
in accordance with the applicable technical
and installation requirements in §334.45(d)
of this title (relating 1o Technical Standards
for New UST Systems) and §334.46(f) of
this title (relating to Installation Standards
for New UST Systems).

(B3) The sampling, testing, or
monitoring meihiod shall be capable of de
tecting any releasse of stored regulated sub-
stance from any portion of the UST system
into the excavation zone between the UST
system and the secondary containmernt bar-
rier within 30 days of the release.

(C) The sampling, testing, or
monitoring riethod shall be designed and
installed in a manner that will ensure that
groundwatcr. soil moisture, and rainfall will
not rendss the methed inoperative where a
rcelease could remain undetected for more
dhan 3C days,

(D) Prior w0 installation of
any secondary containment release monitor-
ing equipment, the site of the UST system
shall be assessed by qualified personnel to:

(1) ensure that the second-
ary containment barier will be positioned
above the groundwater level and outside the
designated 25-year flood plain, unless the
barrier and the monitoring cquipment are
designed for use under such conditions; and

(i1) determine the appro-
priate number and positioning of any moni-
toring wells,

(E) Al  monitoring wells
shall be designed an installed in accordance
with the requirements in §334.45(c)(4) of
this title (relating to Technical Standards for
New UST Systems and §334.46(g) of this
title (relating to Installaticn Standards for
New UST Systems).

{8) Any other rclease detection
method, or combination of methods, may be
used if such method has been reviewed and
determined by the executive director to be
capable of detecting a release from any
portion of the UST system in a manner that
is no less protective of human health and
safety and the environment than the meth-
ods described in paragiaphs (1)-(7) of this
subsection, in accordance with the provi-
sions of §334.43 of this title (relating to
Variances and Alternative Procedures).

(e) Release detection records.

(1) Owners and operators shall
maintain the release detection records re-
quired in: this subsection in accordance with
the requirements in §334.10(b) of this title
(relating to Reporting and Recordkeeping).

(2) Owners and operators shall

maintain records adequate o demonstrate
compliance with the release detection re-
quirements in this section, and in accord-
ance with the following minimum
requireme.ls.

(A) All appropriate installa-
tion records related to the release detection
systens, as listed in of §334.46(1) of this title
(relating to Installation Standards for New
UST Systenis), shall be maintained for as
long as the release detection system is used.

(B) Al written performance
claims periaining to any release detection
system used, and documentation of the
mamncr in which such claims have been
jusiificd or tested by the equipment manu-
facturer or installer, shall be maintained for
as long as the release detection system is
used.

(C) Records of the results of
all manual and/or automatic methods of
sampling, testing, or monitoring for releases
(including tank tightness tests) shall be
maintained for at least five years after the
sampling, testing, or monitoring is conduct-
ed.

(D) Records and calculations
related to invernitory centrol reconciliation
shall be maintained for at least five years
from the date of reconciliation.

(E) Writiten documentation
of all service, calibration, maintenance, and
repair of release detection equipment per-
manently iocated onsite shall be maintained
for at least five years after the work is
completed. Any schedules of required cali-
bratien and maintenance provided by the
release detection cquipment manufacturer
shall be retained for as long as the release
detection system is used.

§334.51. Spill and Overfill Prevention and
Control.

(a) General spill and overfill con-
trol requirements.

(1) Owners and operators of all
new and existing underground storage tank
systems shall ensure that releases of regu-
lated substances due to spills and overfills
do not occur.

(2) Prior to regulated substances
being transferred and deposited into an UST
system, the owner or operator shall ensure
that the available volume in the tank is
greater than the volume of regulated sub-
stances to be transferred into the tank.

(3) During the entire time that
regulated substances are being transferred
into an UST system, the owner or operator
shall ensure that the entire ransfer opera-
tion is continuously monitored by the per-
son conducting the transfer. Except as

provided in paragraph (4) of this subsection,
such monitoring may be accomplished by
either of the following methods.

(4) The person conducling
the ransfer shall be physically present at or
near the transfer point at all times during
the transfer operation, and shall have an
unobstructed view of the transfer point to
observe the transfer and to abate any spill
or overfill,

(B) The person conducting
the transfer shail be physically present at
the facility at all times during the transfer
operation, and shall monitor the transfer
operation using a central monitoring station
which 15 clectronically connected to remote
seusing equipment at cach transfer point,
where such equipment is designed to detect
and prevent any spills or overfills.

(4) When underground storage
tanks are equipped with ball float valves in
the vent openings (or with other similar
flow restrictors) for the purpnses of compli-
ance with the overfill prevention equipnient
sequirernents of subseotion (b) (2)(C) of this
section, and when coentated substances are
sransferred into such «anks under pressure,
the following requirements shall be met
during the time that regulated substances
are being lansferred inio the ank.

fA) The person conducting
the uansfer shall be physically present at or
near the transfer point at all times during
the transfer operation, and shall have an
uncbstructed view of the transfer point to
observe the transfer and to abate any spill
or overfiil.

(B) The transfer hose con-
nection shall be equipped with an appropri-
ate  back-pressure  sensor  that  will
automatically shut-o'f fiow into the tank
when the pressure in the tank reaches the
tank’s allowabie design pressure (typically
five psig).

(5) The owners or operators
shall assure that the installation and mainte-
nance of all required spill and overfiil pre-
vention equipment, as well as the
procedures used for the transfers of regu-
lated substances to or from an underground
storage tank system, are in accordance with
codes or standards of practice developed by
a nationally recognized association or inde-
pendent testing laboratory.

(6) The owner or operator shall
assure that all spill and overfill prevention
dev.ces installed pursuant to subsection (b)
of this section are rmaintained in good oper-
ating condition, and that such devices are
inspected and serviced in accordance with
the manufacturers’ specifications.

(7) In the event a release of reg-
ulated substance(s) occurs due to a spill or
overfill, the owner or operator shall comply
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with the release reporting, investigation,
and corrective action requiremenis in
Subchapter D of this title (relating to Re-
lease Reporting and Correciive Action).

(b) Spill and overfill prevention
equipment, Except as provided in paragraph
(4) of this subsection, all underground stor-
age tank systems shail be cquipped with
spill and overfill prevenion equipment
which shall be designed, installed, and
maintained in @ manner that will prevent
any spilling or overfilling of regulaied sub-
stances resulting from transies to such sys-
tems, as provided in this subsection.

(1) Compliance schedule.

(A) New UST systems in-
stalled after December 22, 1988, shall bz in
compliance with the equipment provisions
of this subsection from the time of installs-
tion through the entire operational life of
the system.

(B) Existing UST systems
(i.e., UST systems fo: which installation ha:
commenced or has been completed on or
prior to December 22, 1988) shall be in
compliance with the equipment provisions
of this subsection beginning no later than
December 22, 1994, and continuing for the
remainder of the operational life of the sys-
tem.

(2) Equipment required. UST
systems shall be equipped with each of the
following spill and overfill prevention
equipment or devices.

(A) Tightfill fitting. The fill
pipe of the tank shall be equipped with a
tight-fill fitting, adapter, or similar device
which shall provide a liquid-tight seal dur-
ing the transfer of regulated substances into
the tank.

(B) Spill containment equip-
ment. The fill tube of the tank either shall
be equipped with an attached spill container
or catchment basin, or shall be enclosed in a
liquid-tight manway, riser, or sump, and
such equipment shall meet the following
requirements.

{) The spill containnient
device shall be designed io prevent the re-
lease of regulated substances to the environ-
ment when the transfer hose or line is
detached from the fill pipe.

(it) The spill containment
device shall be equipped with a substance-
compatible drain wbe or hose assembly de-
signed to allow any accumulated regulated
substances 1o be safely drained into the
tank; and

(iti) The spill containment
device shall be equipped with a liquid-tight
lid or cover designed to minimize the en-
trance of any surface water, groundwater, or
other foreign substances into the container.

(C) Overfill prevention
equipment. Each tank shall be equipped
with a valve or other appropriaie overfill
prevention device that shall be designed to
cither:

(i) automatically shut off
the flow of reyuiated substzuces ints tha
tank when the liquid level in the tank
reaches a preset leve! which shall be 1o
higher than the 95% capacity level for the
tank: o:

(it) mutomaiically sestrict
the flow of regnlated subsiances into the
tank when the liquid Tevef in the tank
reaches o preser level which shall be no
higher than the 20% canaciiy Jevel for the
tank, piovided that such {low restricting
device shall also alerl the person responsi-
ble for the delivery when such praset level
is reached,

(3) Design and installation re-
QUITENICRS.

(A Al opsli and overfill pre-
vention cuipiest shall be jastaiied in ac-
cordance  witlx  the  manufacturer’s
mstructicns and a code or standard of prac-
uce developed by a nationally-recognized
association or independent tesdng laborato-
y.

(B) All underground compo-
nents of the spill and overfill prevention
equipment which are designed to contain
regulated substances shall be properly pro-
tected from corrosion in accordance with
the applicable provisions in §334. 49 of this
title (relating to Corrosion Protection).

(C) The surfaces of all spill
and overfill prevention equipment which
are in direct contact with regulated sub-
stances shall be constructed of or lined with
materials that are compatible with such reg-
ulated substances.

D) When installing the
overfill prevention equipment specified in
paragraph (2) (C) of this subsection, appro-
priate extension devices shall be wtilized as
necessary 1o assure that the shut-off or re-
striction of flow into the tank is achieved at
the specified preset levels, which shall be
based on the manufacturer’s capacity charts
for the size, dimensions, and shape of the
tank.

(4) Exceptions. UST  systems
are not required to be equipped with the
spill and overfill prevention equipment pre-
scribed in this subsection if one or more of
the following conditions are applicable to
such system.

(A) The transfers of regu-
lated substances into the underground stor-
age lank system cdo not exceed 25 gallons

per occurrence.

(B) The underground storage
tank system is equipped with zlternative
equipment which has heen reviewed and
determined by the. exec--iive dir s io pre-
vent spiils mnd cverfil:c of rege tod sub-
sisnces in a  wnne - that i o Jess
protective of hur :an he #th and the « .viven-
ment than the ecsipme. .t prescrit . iy this
subsection, as p.oovider i §334.7 o0 this
title (relating to Variz: s and /nconstive
Procedures).

(CY The ‘o tallaion of the
spill and overfil. sreventini, equipment pre-
scribed in this :ubcha,. . has been re-
viewed and detmined ©y the executive
director to be im;. acticabl. ©r unreasonable
due to the type, < sign, o: v of the under-
ground storage tenk systen:, 25 provided in
833443 of this &iile (relati - to Variances
and Alternative Puocedures’

() Spill =ud oveil:# control re-
cords.

(1) Owuts and coerators shall
maintain the spill :nd over -1l conirol re-
cords requircd in iliis subse .ion in accord-
ance with the requirements i~ §334.10(b) of
this title (relatfng to  cporting and
Recordkecping).

{2) C .mers and operators shall
maintain .ecords adequat: o demonstrate
complians:e witk. the spili and overfill pre-
vention and control requirements in this
section, and in accordance with the follow-
ing minimum iequirements,

(A) All appropriate installa-
tion iecords related 1o the installation of any
spill and overfill prevention equipment, as
listed in §334.46(i) of this title (relating to
Installation Standards for New UST Sys-
tems), shall be muintained for a5 lony as the
spill and overfil} prevention equipment is
used.

(B) Records of any servic-
ing, calibration, maintenance. and repair of
any spili and overfill prevention cquipment
shall be maintained for at least live years
after such work is comipleted.

(@) If an owner or operator
claims an exemption from the spill and
overfill equipment requirements under the
provisions of subsection (bj(4)(A) of this
section (i.c., transters of 25 gallons or less),
such owner or operator shall maintain ap-
propriate iransfer or inventory records for at
least five years to document the basis for
such exemption.

§334 52. UST System Repairs and Relining.
(2) General requirements.

(1) Owners and operators shall
ensure that any rvepair or relining of an
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underground storage tank system will pre-
vent releases due to structural failure or
corrosion for the remaining operational life
of the system.

(7} Any repairs or relining shall
be conducted by perzonnel possessing the
appropnate skills, experence, and compe-
tenice o« amplete the worlk in accosdance
with the provisions of this zubsection.

(3) Any repairs or relining shall
be propurly conducted @ accordance with a
standard o1 code of practice developed by a
nationally 1ecognized association ot inde-
pendent testing laboratory.

(45  After cumpletion of any re-
pairs or relining of an underground storage
tank system, the owrner or operator shall
obtain detailed writtent records of the 1epairs
or relining from the person who performed
the worl.

(5) 'fhe requiremients of this sec-
tion shall not be applicable to routine and
minor maintenance activities related to the
tank and piping sysicms, such as tightening
loose fittings and joints, adjusung and cali-
brating equipment, and cenducting routine
inspections and tests. Tank and piping sys-
tems mway bz oplaced back into operation
immediately afier the satisfactory comple-
tion of such mino maintenance cctivities.

6) If any release of regulated
substances is discovered or suspected dur-
ing the UST sysiem repair or velining activ-
ity, the owner or operator shall comply with
the applicable release reporting, investiga-
tion, and corrective action requirements in
Subchapter D of this title (relating to Re-
lease Reporting and Corrective Action).

(7y The performance of any re-
pairs or relining of an existing underground
storage tank shall not relieve the owner or
operator from timely compliance with the
technical standards for such tanks, as re-
quired in §334.47 of this title (relating to
Technical Standards for Existing UST Sys-
tems).

(b) Tank repairs and relining.

(1) The provisions of this sub-
section shall be applicable to the in-place
repairs or relining of existing tanks. Tanks
that are removed from the ground prior to
repair or relining shall be considered used
tanks and shall be brought inte compliance
with all provisions of §334.53 of this title
(relating to Reuse of Used Tanks) prior to
being placed back in operation.

(2) A previously-used tank may
be repaired or selined and placed back in
operation, provided that the repair or relin-
ing is conducted in accordance with the
provisions of this subsection and in a man-
ner that will prevent releases of regulaied
substances due to structural failure or corro-
sion for the remaining operational life of
the tank,

(3) Repairs or relining of
fiberglass-reinforced plasiic tanks shall be

made only by either:

(A) an authorized repre-
sentative of the tank manufacturer; or

(B) any other person pos-
sessing the requisite experience and qualifi-
cations to pertorm the repairs, provided that
such repaits shall be prformed in accord-
ance with a standwrd o1 code of practice
developed by a nationally recognized asso-
cigtion or independent testing laboratory.

(4) Additional requirements f{or
relining.

(A) Interior lining material(s)
used in the repair or reconditioning of an
underground storage tank shall be compati-
ble with the stored regulated substance, and
shall be applied to a minimum thickness of
100 mils.

(B) The entire hining process,
including the tank preparation, lining appli-
cation, inspection, and 1esting shall be in
accordance with a standard or code of prac-
tice developed by a uationally recognized
association or independent testing laborato-
ry.

(5) Prior to placing the tank
back into operation, any repaired or relined
tank shall be tested by means of a tank
tightness test meeting the requirements in
§334.50(d)(1)(A) of this title (relating to
Release Detection),

(6) Not later than December 22,
1998, the entire UST system shall be
equipped with a cathodic protection system.
Such system shall be designed by a quali-
fied corrosion specialist and shall be oper-
ated and maintained in accordance with the
applicable cathedic protection requirements
of §334.49(c) of this title (relating to Corro-
sion Protection).

(¢) Piping repairs and maintenance.

(1) When a release of a regu-
lated substance has occurred as a result of
holes, damage, or corrosion in the piping,
valves, or fittings, the repair of the affected
piping, valves, or fittings shall not be al-
lowed. Any damaged, corroded, or defec-
tive piping sections, valves, or fittings shall
be replaced with materials or components
meeting the applicable requirements for
new piping sysiems in §334.45(c) of this
title (relating to Techmical Standards for
New UST Systems).

(2) The installation or
reinstallation of previously-used piping,
valves, or filtings in any underground stor-
age tank system is specifically prohibited,
regardless of the source or previous use of
such previously-used components.

(3) Prior 1o placing the piping
system back into operation, .ny repaired
piping system shall be tested by means of a

piping tightness test meeting the require-
ments of §334.50(b)(2)(AXi1)(} of this tile
(relating 1o Release Detection).

(4) If a repaired metal piping
system has not alrcady been equipped with
sn acceptable cathodic protection system,
then the following minimum requirements
shall be met prior to placing the piping
systeni bacic in operation.

{A) The repaired piping sec-
tions and fittings shall be thoroughly coated
with a suitable diclectric coating snd shall
be clectrically isolated ivom the remaining
piping systemx by dielectric fittings.

(B) The repaired piping sec-
tions and fittings shall be retrofitted with a
ficld-installed cathodic protection system.
Such cathodic protection systern shall be
designed by a qualified corrosion specialist
and shall be operated and maintained in
accordance with the applicable cathodic
protection requirements in §334.49(c) of
this titje {(relating to Corrosion Protection).
The remaining portion of the piping system
shall be brought te compliance with the
minimum upgrading requirements for exist-
ing UST systems in accordance with the
procedures and schedules in §334.47 of this
title (relating to Technical Siandards for
Existing UST Systems).

(d) Recerds for repairs and relining.

(1) Owners and operators shall
maintain the repair and relining records re-
quired in this subsection in accordance with
the requirements in §334.10(b) of this title
(relating to Reporting and Recordkeeping).

(2) Owners and operators shail
maintain records adequate to demonstrate
compliance with the applicable repairs and
relining requirements in this secticn, and in
accordance with the following minimum re-
quirements.

(A) General information re-
lated to the repairs or relining shall be
maintained for the remaining operational
life of the UST system, including:

(i) date and description of
tie repairs or relining;

(ii) names, addresses, and
telephone numbers of the persons who con-
ducted the repairs or relining; and

{iil) copies of all related
construction notification, registration, and
certification documents filed with the com-
mission.

(B) Results of ell *Dec-
tions, tests, and maintenance activities e~
quired in this section shall be maintained
for at least five years.

(C) Materials specifications,
warranty information, recommended test
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procedures, and inspection and maintenance
schedules applicable to the relining of any
tank shall be maintained for the remaining
operational life of the UST system.

§334.53. Reuse of Used Tanks.
(a) General requirements.

(1) A used tank may be installed
or re-installed and may be returned to ser-
vice in accordance with the provisions of
this section, provided that the tunk 15 de-
signed and constructed moaomanner that will
prevent releases of repulaied sibstances due
to structural taduse or coriosion for the
remaining operational lite of the wnk.

2)  Any requiad tepairs or re-
lining of a used tanlt shatl be i accordance
with the provisions of §334.52 of this utle
(relating to UST System Repairs and Relin-
ing).

(3) The tank material, and any
interior or exterior lining moterial, shall be
compatible with the stored regulated sub-
stance.

(4) Tie installaton  or re-
installation of a used tank shall be in ac-
cordance with all requirements applicable to
a tank installation in 2 ncw UST system, as
provided in the following subparagraphs:

(A) [he wstaliavon shall be
conducted m accordance with the applicable
provisions of §334.46 of this utle (relating
to Installation Standards for New UST Sys-
tems).

(B) The tank shall be
equipped with appropriate spill and overfill
prevention equipment, in accordance with
§334.51 of this titie (relating to Spill and
Overfill Prevention and Control).

(C) A wused stee]l tank (in-
cluding steel tanks with an exterior
fiberglass-reinforced plastic cladding o1
laminate) shall be equipped with a factory-
installed or field-installed cathodic protec-
tion system in accordance with §334.45(¢)
of this title (relating to Corrosion Protec-
tion).

(D) The tank shall be
equipped with appropriate release delection
equipment in accordance with §334.50 of
this title (relating to Release Detection).

(E) The tank shall also be
equipped with other tank components which
shall be construcied in accordance with
§334.45(b)(4) of this title (relanng to Tech-
nical Standards for New UST Systems).

(b) Exterier  fiberglass-reinforced
plastic coatings. The retrofitung of a used
steel tank with an exterior coating, clad-
ding, or laminate consisting of fiber-glass-
reinforced plastic shall be conducted in ac-

cordance with a code of practice or standard
developed by a nationally recognized asso-
ciation or independent testing laboratory
and, at a mmimum, shall meet the following
additivnal conditions.

(1) The steel tank shall be
sandblasted or otheiwise cleaned to bare
white metal, and all 1esidual corrosion, oxi-
dation, and coating materials shall be thor-
oughly removed.

(2) The cleaned tank shall be
protected {rom further corrosion or other
damage during the period between the tank
cleaning and the application of the exterior
coating.

(3) The bonding materials used
1o bond the fiberylass materials to the tank
wall shall be compatible with the stored
substance and shsil be designed to remain
bonded for the oj.ctaional hife of the tank.
The fiberglass-remforced  plostic  coating
shail be apphed t> a minimum thickness of
100 muls, and shati be thorouyhly tested by
appropniate means to confim compliance
with such thuicknews requirements,

(4) The tank shell be retrofitted
with 2 cathodic pictection svstem in accord-
ance with the provisione o1 §334.49(c) of
this title (relating 1o Co.osion Protection).

¢) Recorekieepny Detailed 1o~
cords of the wsed tunk mstudlaticn shall be
maintaned i ac.ord ree with 533410 of
this  utle  Gelating  to Kepoding  and
Recordheeping). Sach reconds shall include
the Jate ihe used tauh was placed in ser-
vice, the namv, address, and telephone
number of the persons who instatled and
tested the tank, and the results of all inspec-
tion and tank tightness wsis required by this
secuon. Such records shall be maintained
for as long as the tank remains in operation.

§334.54. Temporary Removal froin Service.

(a) Applicability. An UST sysiem
shall be conswdered to be temporarily out of
service, regardless of whether or not 1:gu-
lated substances remain in the UST system.
when the following conditious apply.

(1) The normal operition and
use of the UST system 1s dehiberately, but
temporarily, discentinued for any reacon.

(2) The infrequent use of the
UST system cannot be adequately justfied
as part of its puipose.

(3) The operation, niaintenance,
and/or release detection procedures are de-
termined o be inadequate or otherwise in-
consistent with the monitoring procedures
normally associated with in-service systems
of sumlar type and purpose.

(b) Al UST systems. Begmning no
later than the date on which any UST sys-
tem has been out of service for a continuous
period of three months, regardless of
whether or not regulated substances remain
in the UST system, the owner or operator

shall assure that the UST system is main-
tained in compliance with the following
requirements for the balance of time that
the UST sy«tem remains temporarily out of
service.

(1) All vent lines shall be kept
open and functioning.

(2) Al cther piping, pumps,
manways, and ancillary equipment shall be
capped, plugged, locked, and/or otherwise
secured to prevent access, tampering, or
vandalism by wnauthorizod persons.

(¢j Proici-d wng monitored  sys-
tems. Any UST system iany remain out of
service indefinitcly s0 long as the following
requirements are met duing the period that
the UST system remains temporarily out of
service.

(1) The USY ~vsiem shall be ad-
equately protected fron: comosion in ac-
cordance with the applicable requirements
of §334.49 of this tide (relating to Corro-
sion Proteciion).

v Unless the UST system has
been emptico of all regrlated substances (as
described under ~ubsection (e) of this sec-
tion) at the time 1t 15 temp oranly removed
from seivice. the US: eystem shall be mon-
itored for r:leases in eccordance with the
applicable requirements 1 §334.50 of this
title {relating to Brlease .2 tection).

(3)  The «J57T system =hall be op-
erated and maintained v accordance with
the requirements of subsiction (b) of this
section.

(d) Upprotected and uvnmonitored
systems.

(1) Time linitation. If due to the
phase-in of upgrades and improvements as
allowed under §334.47 of this title (relating
to Techmcal Standards for Existing UST
Systems), any ovisting UST sysiem is not
yet adequately piotected froin corrosion (as
piovided under subsection (c)(1) of thic sec-
tion) and any existiny nonempty UST -+ e
tem 1y not vet adequately monitored for
relesses  (as provided under  subseciion
(€)(2) of this section), such UST systems
cannot temain out of service mdefinitely
and must meet the following requirements.

(A) The UST system shall be
operated end maintained in accordance with
the provisions of subsection (b) of this sec-
tion during the time the system is temporar-
ily out of service. which shall not exceed 12
months.

(B) Beginning no later than
the date on which the UST system has been
out of service for a contnuous period of 10
months, regardiess of whether or not regu-
lated substances remain in the system, the
owner or operator shall initiate appropriate
activities or procedures to assure that no
later than the date on which the system has
been out of service for a continuous period
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of 12 months, the UST system is either:

(1) permanently removed
from service (by disposal in place or re-
moval from the ground), in accordance with
the applicable provisions of §334.55 of this
title (relating to Pemmenert Removal from
Service);

(i) beoughs bads nto ser-
vice in conformdnce wiih the requirements
in paragraph (3) of this subsection; or

(iti)  sppropriately up-
graded such thai the UST system is ade-
quately  proiccted  from corrosion and
adequately monitored for releases of regu-
lated substances iw o manner ihat will allow
the system to remam tempotanly out of
service under the povisions of subsection
(¢) of this section,

(Z) Todension of ume. For UST
systems which ate temporarily out of ser-
vice, and fer which the ¢wner or operator
determines  that  conformance  with  the
schedule unde: paragraph (1)(B) of this
subsection would be impractical or unrea-
sonable, the owner or operator must secure
prior appreval from the executive director
for an extension of time subject to the fol-
lowing conditions.

(A) Any request for exten-
sion of time shall be in conformance with
§334.43 of this title (relating to Variances
and Alteimative Procedures).

(B) Any request for exten-
sion of time shail be accompanied by writ-
ten documentation adequate to justify the
requested extension and the results of a site
assessment conducted in accordance with of
§334.55(e) of thus title (relating to Perma-
nent Removal from Service}.

(3) Returning UST system to
service. When an unprotected and unmoni-
tored UST system that has been temporarily
out of service for longer than six months is
placed back into service, the owner or oper-
ator shalk:

(A) ensure the integrity of
the system by the perforinance of a tank
tightness test and piping tightness test that
meet the requirements of §334. 50(d)(1X(A)
and (b)2)(AXii)(D), respectivelv, of this u-
tle (relating to Release Detection) prior te
bringing the system back into operation;
and

(B) ensure that the UST sys-
tem is brought into compliance with all
applicable corrosion protection, release de-
tection, and spill and overfill prevention
requirements of §334 49 of this title (relat-

ing to Corrosion Protection), §334.50 of _

this title (relating to Release Detection), and
§334.51 of this title (relating to Spill and
Overfill Prevention and Contro} in accord-
ance with the applicable schedules in

§334.44 of this title (relating to Implemen-
tation Schedules).

(e) Empty system. For the purposes
of this section only, and specifically for the
purpose of exempiing certain UST systems
(when temporarily oui of service) from the
release detection requirements of this chap-
ter, an underground siorage ik sestem
shall be considered empty when the follow-
ing provisions have been mct:

(1) all iegulated substances have
been removed as completzely as possible by
the use of commonly-cmpioyed znd ac-
cepted industry proceduses;

(2 uny 1esidue from stored reg-
ulated substances which remains in the sys-
tem (after the completion of the substance
removal procedures undes paragraph (1) of
this subsection) shall not exceed a depth of
2.5 centunetns at the decpest point and
shall not exceed 0.3 peacent by weight of
the system at full capac:ty; and

(3} the volume or conceniration
of regulated substances rematning in the
system would not pose an unreasonable risk
to human health and safety or to the envi-
ronment if a relezse occurs during the
period when the system is temporasily out
of service,

(f) Other requirements.

(1) Releases. If a release of a
regulated substance is suspecied or con-
firmed, the owner or operator of an under-
ground storage tunk <¢ystein which is
temporarily out of service rhall comply
with all release reporting, investigation, and
corrective action fequirements in
Subchapter D of this title (relating to Re-
lease Reporting and Corrective Action).

(2) Registration. At the ume an
underground storage tank system is tempo-
rarily taken out of service and at the time an
UST system is brought back into service,
the owner shall comply with the applicable
tank registration requirements in §334.7 of
this title (related o Registration).

(3) Fees. An underground stor-
age tank which is temporarily out of service
in accordance with this section shall remain
subject to the commission’s underground
storage tank fees m Subchapter B of this
tle (relating to Underground Storage Tank
Fees).

4) Recordkeeping  for tempo-
rary removal from service.
(A) Owners and operators

shall maintain records adequate to demon-
strate compliance with the requirements in
this section, in accordance with §334.10(b)
of this title (relaing to Reporting and
Recordkeeping).

(B) At a munimum, the fol-
lowing records shall be maintained for at
least five years after the UST system is

temporarily removed from service:

(i) date that the UST sys-
tem was iemporarily removed from service;

(i1) name, address, and
telephone number of the person who pre-
pared the UST system for the period of
non use;

(iii) documentation of the
procedures used to prepare and empty the
UST system:

(iv) copies of all docu-
meniation relative to any requests and ap-
provals of extensions of time;

(v) name, address, and
telephone number of the person who con-
ducted the tank and piping tighiness tests,
prior to returning the UST system to ser-
vice;

(vi) results of any tank
and piping tightness tests; end

(vii) date that the UST
system was retumed to service.

§334.55. Permanent Removal from Service.
(a) General provisions.

(1) Any owner or operator who
intends to permanently remove an under-
ground storage tank from service (by either
removing the wank from ibe ground, aban-
doning the tank in-plare, or conducting a
permanent chavge-in-gervice) shall provide
prior notice of this activity o the executive
director in accordance with §334.6 of this
title (relating 1o Constructiop Notification).

(2) The procedures used in per-
manently removing the underground sterage
tank from service shall conform with ac-
cepted industry practices, and shall be in
accordance with a code or standard of prac-
tice developed by & naticnally recognized
association or independent testing laborato-
Ty.

(3) The permanent removal
from service shall be conducted by person-
nel pussessing the appropriate skills, experi-
ence, and competence o complete the
activity in accordance with the provisions
of this section and m a manner designed to
minimize the possibility of any threats to
human heslth and safety or the environ-
ment.

(4) All  underground storage
tanks that are iniended for permanent re-
moval from service shall be emptied of all
regulaied substances and  accumulated
sludges or residues, and shal! be purged of
all residual vapors in accordance with ac-
cepted industry procedures commonly em-
ployed for the stored regulated substance.

(5) The handling, transportation,
and disposal of any regulated substances
removed frora an underground storage tank
system, and any contaminated soils, backfili
material, groundwater, wesh water, or other
similar materials removed from the system
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or facility, shall be conducted in a safe and
environmentally sound manncr, and shall be
in accordance with all applicable federal,
state, and local regulations in effect for the
type, volume, contaminant concentration,
and classification of the removed material,

(6) As part of the required pro-
cedure for the permanent removal of any
underground storage tark sysiem from sex-
vice, the owner or operator shall determine
whether or not any prior release of a stored
regulated substance has occurred from the
system.

(A) This determination shall
be performed subsequent to the submittal of
notification tc the executive director as pre-
scribed in §334.6 of this ude (relating to
Construction Notification), but prior to
completion of the permanent removal from
service.

(B) This determination shall
be made by visual inspection of the arca in
and immediately surrounding the excava-
tion zone for any above-ground releases and
for any exposed below-ground releases, and
by using one or both of the following meth-
ods or proccdures:

(i) the continual operation
(through the time that the stored regulated
substances are removed from the under-
ground storage tank system) of one or mote
of the extermal release monitoring and de-
tection methods operating in accordance
with §334.50(d)(d}3-(3) of this title (relating
to Release Detection); or

(it) the performance of e
comprehensive site assessment in accord-
ance with the requirements of subsection (e)
of this section.

(C) Any methods or proce-
dures used to make this determination shall
be capable of detecting any prior release of
stored regulated substances from any por-
tion of the underground storage tank sys-
tem.

(D) Upon completion of this
determination, the owner or operator shall:

(i) report any confirmed
or suspected relcases o the executive direc-
tor and compiy with all applicable release
investigation and corrective action require-
ments, as prescribed in Subchapter D of this
title (relating to Release Reporting and Cor-
rective Action);

(1) prepare or assemble
the detailed written records of this determi-
nation, which shall include the methods,
procedures, results, and names, addresses,
and telephone numbers of the persons in-
volved in conducting such determination.
Such records shall be maintained in accord-
ance with the applicable provisions in sub-
section (f) of this section, and a copy of

such records shall be filed with the commis-
sion in conjunciion with the applicable tank
1egistration requirements of §334.7 of this
tide (relating to Registration).

(7) For an underground storage
tank to be considered permanently out of
serviee, the owrer or opzrator shall either
remove the toniz from the ground in nccord-
ance with subsection (b) of this section,
abandon in-place aad ful the tank with an
acceptable solid inett material in accord-
ance with subsection (¢) of this secuon, or
conduct & permanent change-in-service in
accordance with subsection (d) of this sec-
tion. Unused tanks (e.g., tanks et facilitics
which are clesed or out of business) shcll
be considered temposarily out of seirvice,
and shall be subject to the provisions of
§334.54 of sthis title (relating to Temporary
Removal froni Service), uniess they have
been permanently removed from service in
accordance with this section,

(8) The requitements in this sec-
tion are applicable to all underground sior-
age tanks which are permanently removed
from service on ot after December 22,
1988.

9) For an underground storage
tank permanently removed from  service
prior to December 22, 1988, where the
methods previowsly used for the iclease de-
termination of the removal from service ar
unknown or are determmed to have been
inadequate, the executive director may re-
quire the owner or operator o conduct any
or all of the following additional ectivities
as appropriate:

(A) proper 1emoval of the
UST system from service, in accordance
with the applicable provisions of this sec-
tion;

(B) completion of a compre-
hensive site assessment, in accordance with
the requirements of subsection (e) of this
section;

(C) release ieporting and
corrective action if a release of a regulated
substance has occurred, in accordance with
Subchapter D of this title (relating to Re-
lease Keporting and Correciive Aclion);
and/or

(D) any other activities nec-
essary to prevent any adverse impacts on
human health and safety and the environ-
ment.

(b) Removal from the ground. In
addition to the requirements of subsection
(a) of this section, the following require-
ments shall be applicable for the removal of
underground storage tanks from the ground.

(1) Except as provided under
paragraph (2) of this subs. 100, tanks shall
be properly emptied, cleanc::, and purged of

vapors prior to removal from the ground, in
accordance with accepted industry proce-
dures commonly employed for the stored
regulated substance.

(2) When un owner or operator
can demonstrate good cause for removal of
a tenl: from the giound prior to emptying,
cleaning, or vurging the vapors, the owner
or operator shali obtain approval from the
manager of the appropriate district office
(or the manages's designated representative)
prior o proceeding with the removal. In this
siuation, il tank removal shall be accom-
plisirzd only under the direct supervision of
conunission poreonnel andfos local fire offi-
cials, and all conditions and requirements
imposad by such supervisory officials shall
be sirictly followed

(3) Pror to icieving the tank
from the ground, all conncecting piping and
other ancillary equipment shall be emptied,
disconnected, and properly  plugged,
capped, or removed.

(4) Storage of removed tanks.

(A) After removal, a tank
shall be transported from the site within 24
hours of removal, uniess prior appioval of a
longer onsite storage peried is obtained
from the manager of the appropriate district
office (or the manager’s designated repre-
sentative).

(B) The onsite storage of
tanks for a period of 24 hours or less shall
be in a designated temporary storage area
which shall be an adequate distance rom
known ignition sowrces and which shal! be
clearly identified with appropriate barriers
and warning signs to resirict access by un-
authorized persons.

(C) Onsite storage of re-
moved tanks for more than 24 hours (when
approved by the district manager), and off-
site storage for any period, shall only be
allowed in locked, securely fenced, or simi-
larly restricted areas where unauthorized
persons will not have access.

(D) No later than 24 hours
after removal, all removed tanks (regardless
of condition) shall be legibly and perma-
nently labeled (in lette:s at least two-inches
high) with the name of the former contents,
a flammability waining (if applicable), and
a warning that the tank is unsuitable for the
storage of drinking water or the storage of
human "or animal food products.

(Ej) The residual vapor levels
in any removed tank which is stored at the
UST facility shall be maintained at non-
explosive and non-ignitable levels for the
entire time that the tank remains at the
facility.
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(F) Regardless of where the
tank is stored, not later than ten days after
the tank has been removed from the ground,
any residual liquids or vapors shall he per-
manently removed to render the tank non-
ignitable and non-explosive.

(5) Transportation and disposal
of removed tanks.

{A) The wmethods and proce-
dures used for the handling, transporting,
and disposing of any iemoved underground
storage tanks (and paits of such tanks) shall
be protective of humnn healih and safety
and the environment, and shall be in ac-
cordance with ail applicable federal, state,
and local repgulations.

(B) PRemoved tanks (and any
parts of such tanks) which have been emp-
tied, thoroughly cleancd of all remaining
substances and any remaining residues, and
permanendy purged of vapors may be ap-
propriately disposed by scrapping, junking,
or reusing for purposes umelated to the
storage of regulated substances.

(C) Prior to wansporting any
removed tank from the UST facility, the
following minimum pieparation procedures
shall be followed.

(1) The remaining regu-
lated substances shall be removed, and visi-
ble restdues o1 sediments shall be cleaned
from the tank as completely as possible, in
accordance with cornmonly-used and ac-
cepted industry practices.

(i) Residual vapor levels
in the tank shall be reduced to non-
explosive and nonignitable levels, and shall
be maintained at such levels during the
entire period of transporiation.

(i) All holes and open-
ings shall be properly plugged or capped,
except for one 1/8-inch diamneter vent hole
positioned at the top of the tank during
transportation.

(D) The subsequent reuse of
any removed tanks for the underground
storage of regulated substances (whether
onsite or offsite) shall only be allowed un-
der the provisions of §334.53 of this tuie
(relating to Reuse of Used Tanks).

(6) The tank owner shall de-
velop and maintain a prmanent record of
the prior location of the removed tank, the
date of removal, the substance previously
stored, the method of conditioning the tank
for removal, the methods of handling, trans-
portation, storing, and disposing of the tank,
the names, addresses, and telephone num-
bers of the person conducting the activities,
and any information regarding any known
releases from such tank. If the facility
owner s not the same person as the tank
owner, the tank owner shall provide a copy

of such information to the site or facility
owner within 30 days after the date of
removal.

(¢) Abandonment in-place. In addi-
tion to the requirements of subsection () of
this scction, the following requirements
shall be applicable for the abandonment in-
place of undeigronnd storage tauks.

() Anunderground storage tank
may be removed from service by abandon-
ment in-place in lieu of actual removal from
the ground only under the following condi-
tions:

(A) adjacent buildings, struc-
tures, or equipment would potentially be
damaged or weakened by the removal of
the tank, or removal ot the tank is otheiwise
impossible or impracticable; and

(BY the owner or operaltor re-
ceives prior wiitten approval by the man
ager of the commiysion’s appropriate
district office.

(2} When the underground stor-
age tank owner 15 aot the owner of the site
or facility whese such tank is located, the
tank owner is protubiied .+ i abandoning
such tank in-place unless tie Hllowing con-
ditions are met.

(A)  The wnl owner shall
secure written authorization from the owner
of the site or facility for the abandonment
in-place prior to intiating the activity.

(B) The tank owner shall file
a legible copy of the site/facility owner's
authorization for the abandonment in-place
with the commission as pari of the con-
struction notification requirements under
§334.6 of this title (relating to Construction
Notification).

(C) After complenon of the
abandonment in-place, the tank owner shall
provide to the site or facility owner a legi-
ble copy of the permanent record of the
abandonment, as described in paragraph (4)
of this subsection.

(3)  Any tank that is abandoned
in place shall be filled with a solid inert
material as prescribed in this patagraph.

{A) Only sclid inert materi-
als which are free of any harmful contami-
nants or pollutants shall be used 1o fill the
tank. Acceptable matenals include sand,
fine gravel, sand and gravel mixtures, and
cement/concrete-based slumes. Other mate-
rials such as native souls, driling muds, and
commercially-marketed fill materials shall
not be used for filling the tank unless the
matenal and filling procedures have been
reviewed and approved by the executive
director in accordance with §334.43 of this
title {relating to Variances and Alternative

Procedures).

(B) Adequate access open-
ings shall be made in the top of the tank,
and the tank shall be filled as completely as
possible. Voids and air pockets shall be

chininated.

{C) The fill material and fill-
ing procedures shall be adequate to assure
that:

(i) the filled tank will not
surface after completion of the filling oper-
ation;

(i1) eny settling or insta-
bility of the ground surface subsequent to
the abandonmeni in-place is minimized or
eliminated;

(i) the 01 materials will
fonn a permanent sulid inert filler that can
be expected to remain structurally stable in
the pround to prevent cave-ms, cven after
the subsequent deteriorziion of the tank
walls; and

() the filled tank and as-
sociated piping are disconnected and
capped or sealed so as tw precinde their
future use for any storage or disposal pur-
poses.

(4) The tenk owner shall de-
velop and maintain & permanent record of
the name and address of the tank owner
(and site or facility owner,if different), the
abandoned tank location, the date of aban-
donment, the substance previously - stored,
the method of conditioning the tank for
abandonmeni, release assessment results,
the names, addresses, and telephone num-
bers of the persons conducting the activi-
ties, and information regarding the extent of
any confirmed releases and any resulting
remediation activities.

(A) When the tank owner is
not the owner of the facility where the tank
is located, the tank owner shall provide to
the current facility owner a legible copy of
the permanent record of the abandonment
in-place. Such information shall be pro-
vided no later than 30 days after completion
of the abandonment in-place,

(B) The facility owner shall
maintain a permanent record of the tank
abandonment in-place in accordance with
subsection (f) of this section.

(C) Prior to the sale or con-
veyance of the facility where an abandoned
underground storage tank is located, the
facility owner shall provide written docu-
mentation of the tank abandonment infor-
mation 10 the succeeding property owner.

(d) Change-in-service. In addition
to the requirements of subsection (a) of this
section, the following requirements shall be
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applicable for any change-in-service where
a UST sysiem storing regulated substances
is converted to a system storing materials
other than regulated substances.

(1) Prior to refilling with materi-
als other than regulated substances, the ui
derground siocrage tank shall be preperly
emptied, cleaned, and pwged of vapors in
accordance with & code or standaid of prac-
tice developed by « wationally recognized
association or indzpeadent testing labora-
tory for the stored vegulated substance. The
procedures for emptying, cleaning, ond
purging the undergreund storage tank shail
be designed to remove uc much 2s possibic
of the previously stored regulated sub-
stances, including i liquids, vapors,
sludges, and residues, in o manner (hat is
protective of human healdi and safety or the
environment.

(2) A change-in-service where
an undergreund storage tank storing regu-
lated subsiances is to be converted for the
storage of either drinking water or food
products intended for human consumption
is specifically prohibired.

(3 Any climge-i-service shall
be in accordance with 2l applicable federal,
state, and local iegnlations.

(4) The owner shall develop and
maintain & permanent tecord of the location
of the underground storage tank, the date of
the change-in-service, the regulated sub-
stance previously stored, the methed of con-
ditioning the tank for the change-in-
service, the names, addresses, and telephone
numbers of the persons conducting the ac-
tivities, and any information regarding any
known releases of regulated substances
from such tank. If the facility owner is noi
the same person as the UST owner, the
UST owner shall provide a copy of such
information to the facility owner within 30
days after the date of the change in-service.

(e) Site assessment.

(1) A compiehensive site assess-
ment meeting the requirements of this sub-
section shall be performed by the owner or
operator of an UST system in the follewing
situations to determine whether or not a
release has occurred:

(A)  when the site assess-
ment is selected as the method to achieve
compliance with the release determination
requirements of subsection (a)(6) of this
section for an underground storage tank
which is permanently removed from service
on or after December 22, 1988;

(B) When an owner or oper-
ator requests an extension of time to allow
an underground storage tank system fc re-
main temporarily out of service beyond the
prescribed time limits, as provided in
$334.54(d)(2¥B) of this title (relating to
Temporary Removal from Service);

(C) when the executive di-
rector determines that a comprchensive site
assessment is necessary at a site or facility
where an underground storage tank was
permanently removed from service prior to
December 22, 1988, and where the site
assessment or relesse deiesmination at the
time of remwoval from service was deter-
mined to be either nonexistent or inade-
quate; or

(D) when the executive di-
rector or the comimission determines that a
comprehensive siie assessment 1s necessary
at any site or facility where a release or
suspected release may pose o cuirent or
potential threat to human health or safety or
the envirorment.

(2) The site asscssment shall be
conducted by personnel possessing the ap-
propriate slalls, experience, and competence
o periorm the assessment in accordance
with recognized industry practices and the
provisions of this section, and In & manner
designed to determine with o high degree of
confidence whether or not a1elease of regu-
lated substances has occurred.

(33 Any pitcedures used for the
site assessment must oe capable of measur-
1ag for the presence of a release from any
part of the UST system and, at & minimum,
st include measurements for relcases at
locations  where contamination 15 most
likely to be preseat at the sne.

(4) The owner or operator shall
assure that in selecting the sampling or
measurement methods, the sample types,
and the sampling or mcasurernent locations,
the persons corducting the assessment take
into consideration the following factors w0
ensure that the presence of any released
regulated substances is detected and quanti-
fied:

(A) the specific method of
removing the under-ground storage tank
system from service;

(B) the nature and composi-
tion of the stored regulated substance;

(C) the type and characteris-
tics of the backfill material;

(D) the presence of ground-
water, and its depth with relation to the
UST system and the surface of the ground;
and

(E) any other factors that
may affect the reliability or effectiveness of
the site assessment procedures or tech-
niques.

(5) One or more of the follow-
ing methods may be used for conducting
the site asscssment and release determina-
tion required under this section, provided

that such methods are in complience with
the performance standards in paragraphs
(2), (3) and (4) of this subsection:

{A) collection and analysis
of soil samples secured from unsaturated
sections of the UST system excavation
zone, where such samples shall be analyzed
for major constituents and/or indicator pa-
rameters of the stored regulated sub-
stance(s);

(B) coilection and analysis of
groundwater samples secured from the UST
systemn excavation zone, where such sam-
ples shall be analyzed for all major constit-
uents or indicator parameters of the stored
regulated substarce(s); and/or

v

(C) any other site assessment
or release determination method or proce-
dure which has been revicwed and deter-
mined by the exccutive director to detect
prior releases of the stored regulated sub-
stance(s) in & manaer that is no less protec-
tive of human healih and the environment
than the methods de-  scribed  in
subparagraphs (A) and (B), of this para-
graph, as provided under §334.43 of this
title (relating to Variances and Alicmotive
Procedures).

() Recoids for permancat removal
from service.

(1) Owners and operators shall
maintain records adequate to demonstrate
complisnce with' the requirements of ‘this
section, in accordance with §334.10(b) of
this title (relating 0 Reporting and
Recordkeeping).

(2) At a minimum, the follow-
ing records shall be maintained for as long
as any underground storage tank remains in
service at the facility, or for five years after
the UST sysiem is permanently removed
from service, whichever is longer:

(A) records of the relcase de-
termination or site assessment, in accord-
ance with the requirements in clause
(a}(6)}(D)(11) of this section;

(B) records related to the
tank removal procedures (as applicable), in
accordance with the requirenients in subsec-
tion (bX6) of this section;

(C) records rclated to the
abandonment in-place of an UST system (as
applicable), in accordance with the require-
ments in subsection (c)}(4) of this section;
and

(D) records related o the
change-in-service of an UST system (as
applicable), in accordance with the require-
ment in subsection (d)(4) of this section.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agaency's authority to
adopt.

Issued in Austin, Texas, on February 27,
1989

TAD-8501210 Jitn Haley

Legal Drector

Tuxas Waier Commussion
Farlest possible dat of adoption April 10,
1989

For further infoarmation, please call: (512)
463 8087

¢ ¢ ¢
Subchapter D. Release
Reporting and Corrective
Action
v 31 TAC §§334.71-334.85

The new sections are proposed under the
Texas Water Code, §§26 341-26 359, as
amended by Senate Bili 772, 70th Legisla-
ture, 1987, which prowvides the Texas Water
Commission with the cutholity © establish a
program 1o regulate underground storage
tanks and §5 163 and §5 105, which prowde
the Texas Water Commission with the at-
thonity to adopt any sections necessary to
carry out its powels and duties undsr the
Texas Water Coda and other laws of the
state of Texas, and 1o cstablish and approve
all general policy of the commission.

§334.71. Applicabitity. The picvisions of
this subchapter are applicabic to owners and
operators of all underground storage tanks
unless otherwise specified in Subchapter A
of this chapter.

§334.72  Reporiing of Suspected Re-
leases. Owners and operators of under-
ground storage lank systems must report te
the executive director within 24 hours, and
follow the procedures in §334.74 of this
title (relating to Release Investigation and
Confirmation Steps) for any of the follow-
ing conditions:

(1) the discovery by owners and
operators or others of released regulated
sulstances at the UST site or in the sur-
rounding area (such as the presence of free
product or vapors in soils, basements, sewer
and uulity lines, and nearby surface water);

(2) unusual operating conditions
observed by owners and operators (such as
the erratic behavior of product dispensing
equipment; the sudden loss of product from
the underground storage tank system; or an
unexplaincd presence of water in the tank),
unless the system equipment is found to be
defective but not leaking;

(3) monitering results from a re-
lease detection method required under
§334.50 of this title (relaling to Release
Detection) or other method that indicates a
release may have occurred unless:

(A) the monitoring device is
found to be defective, and is immediately
repaired, recalibrated or replaced, and addi-
tiorial menitering does not confirm the ini-
tial result; or

s

(B) in the case of inventory
control, a second month of data does not
confirm the iniial result; and

4) for UST systems which are
required to be of donble-wall consiruction
or secondarily contained »iad for UST sys-
tems in which wterstitial montoiing 1s be-
ing employed for compliance with the
requirements of §334.50 of this title (relat-
ing to Release Detection) whenever moni-
toring or observanon indicates & breach in
either the primary wall or secondary barrier
(whether or not a release of vegulated sub-
stance into the environment has occurred).

§334 73. Investigation Due to Off-Site Iin-
pacts.  Wilen required by the exccative di-
rector, owiners and  operators  of UST
systeins must  follow the procedures in
§334.74 of this ditle (relating to Releose
Investigation and Confirmation Steps), to
determme if the UST system is the source
of offsite impacts. These impacts include
the discovery of regelated substances (such
as the presence of £ -¢ product of vapors in
soils, busements, sewer and utility lines, and
nearby surface and drinking wateis) that
have beer observed by the commission or
brought 10 its attemiion by unother party.

§334 74. Release Investigation and Confir-
mation Steps. Vinless correciive action is
imtiated in accordance with §334.76-334.81
of this utle (relating to Initial Response to
Releases; Initial Abatement Measures and
Site Check; Initial Site Characterization;
Free Product Removal; Investigation for
Soil and Groundwater Cleanup; and Correc-
tive Action Plan), owners and operators
must immediately invesiigate and confirm
all suspected releases of regulated sub-
stances requiring reporting under §334.72
of this title (relating to Reporting of Sus-
pected Releases) within seven days, using
cither the following steps or snother proce-
dure and schedule approved or required by
the exccutive director.

(1) System test. Qwners or oper-
ators must conduct tests (according to the
requirements  for tightness testing in
§334.50 of this utle (relating to Release
Detection)) that determine whether a leak
exists in that portion of the tank that rou-
tinely contains product, or the attached de-
livery piping, or both.

(A) Owners and operators
must repair, replace, or upgrade the UST
system, and begin corrective action in ac-
cordance with §§334.76-334.81 of this title
(rclating to Initial Response to Releases;
Initial Abatement Measures and Site Check;
Initial Site Characterization; Free Product

Removal; ..vestigation for Soil and
Groundwater Cleanup; and Corrective Ac-
tion Plan) if the test results for the system,
tank, or delivery piping indicate that a leak
exists.

(®) Further investigation is
not required if the test results for the sys-
tem, tank, and delivery piping do not indi-
cate that a leak exists and if environmental
contamination is not the besis for suspect-
iny, 2 release.

(C) Owners and operators
must conduct a site check as described in
paragraph (2) of this section f the test
results fou the system, tank, and delivery
piping do not indicate that a leak exists but
environmental contamination is the basis
for suspecting a release.

(2) Site check. Owners and op-
erators must measure for the piesence of a
release where contamination is most likely
to be present at the UST site. In selecting
sample types, sample locations, and mea-
suremeni methods, owners and operators
must consider the nature of the stored sub-
stance, the tyne of initial alarm or cause for
suspicion, the type of backfill, the depth of
groundwaier, and other factors appropriate
for identifving the presence and source of
the relcasc.

(A) If the test results for the
excavation zone or the UST site indicate
that & release has occurred, owners and
operziors must begin corrective action in
accordance with §§334.76-334.81 of this
title (relating to Initial Respouse 1o Re-
leaseg; Initial Abatement Measures and Site
Check; Initial Site Characterization; Free
Product Remeval; Investigation for Soil and
Groundwater Cleanup; and Corrective Ac-
ton Plan).

(B) If the test results for the
excavation zone or the UST site do not
indicate that a release has occurred, further
investigation is not required.

(3) In the event there is no evi-
dence of a release after performing the tests
required in paragraphs (1) and (2) of this
rection, the owner or operator must file a
report which contains a detailed description
of the investigative procedures followed in
addressing the requirements of this section
and which includes the results of all tests or
monitoring performed. This report must be
filed with the executive director not later
than 15 days after the first observation of
the suspected release. The owner or opera-
tor shall include with this report a notarized
statement which has been signed by the
owner or operater and which certifies that
the requirements of this section have been
met.
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§334.75. Reporting and Cleanup of Surface
Spills and Overfiils.

(a) Owners and operators of UST
systems must contain and immediately
cleanup a spill or overfill and report to the
commission withiv 24 hours and begin cor-
rective action in accordance with §8334.76-
334.8] of this title (relating o Initial Re-
sponse io Releases; Initial Abatement Mea-
sures and Sie  Check:;  Initial  Site
Characterization; [Free Product Removal;
Investigation for Soil and Groundwater
Cleanup; and Corrective Action Plan) m the
following cases:

(1) spill or overiiil of petroleum
that resulis in a relcase to the environment
that exceeds 25 gallons, or that causes a
sheen on necrby sueface water; and

(2) spill or overfill of a hazard-
ous substance that 1esults in 2 release to the
environment that cquals or gxceeds its re-
portable quantity under CERCLA (40 Code
of Federal Regulations Part 302) or 25 gal-
lons, whichever is smailex.

(b) Owners and opevatoys of UST
systems must contain and jmmediately
clean up a spill o* overtill of petroleum that
is less than 25 ;. ns, and a spill or overfiil
of a hazardous ubstance that is less than
the reportable quantity under CERCLA (40
Code of Federal Regulations Paw 302) or
25 gallons, whichever is smaller. If cleanup
cannot be accompiished within 24 hours,
owners and operators must immediately no-
tify the executive director.

§334.76.  Initial  Response i0  Re-
leases. Upon confirmation of a release in
accordance with §334.74 of this title (relat-
ing to Release Investigation and Confirma-
tion Steps) or after a release from the UST
system is ideniified in any other manner,
owners and operators must perform the foi-
lowing initial response actions within 24
hours of a release:

(1) report the release to the ex-
ecutive director (e.g., by telephone or elec-
tronic mail);

(2) take immediate action to
prevent any further release of the regulated
substance into the environment, including
shutting down the leaking UST system; and

(3) idemiify and mitigate fire,
explosion, and vapor hazards.

§334.77. Initial Abatement Measures and
Site Check.

(a) Unless directed to do otherwise
by the executive director, owners and oper-
ators must perform the following abatement
measures:

(1) remecve as much of the regu-
lated substance from the UST system as is
necessary to prevent further release to the
environment;

(2) visually inspect any above-
ground releases or exposed below ground
releases and prevent further migration of
the released substance into surrounding
soils and groundwater;

3)  continue to momter and mit-
igate any odditional fire and safety hazards
posed by vapors or free product ihat have
migrated {rom the UST excavation zone
and entered into subsurface stcuctures (such
ac sewers or basements);

i4) semedy hazoards posed by
coniaminaied soils that arc excavaied or
exposed as a resuit of release confirmation,
site investigation, shatement, or cormective
action aciwities, If these remedies include
treatment or dispoesal of soils, the owner and
operator must comply with applicable state
and local requirements;

(5) measure for the presence of
@ relense where contanmnation is most
likely io be present at the UST site, unless
the preseiice and sowice of the «elease have
been confirmed in accordance with the site
check required by §334. 74 of this title
(relating 10 Release Investigation and Con-
firmation Sieps) or the closure site assess-
ment of §334.55(¢) of this title (relsting to
Permaneni Removal from Service). In se-
lecting sample types, semple locations, and
measurement methods, the owner and oper-
ator must conside: the nature of the stored
substance, the wype of backfill, depth to
groundwater, and other {aciors as appropri-
ate for identifying the presence and source
of the release; and

(8) investigate to determine the
possible presence of free product and hegin
free product removal as scon as practicable
und in accordance with §334. 79 of this title
(relating to Free Product Removal).

(b) Unless directed to do otherwise
by the exccutive director, within 20 days
sfter release confirmation, owners and oper-
ators must submit a zeport to the executive
director summarizing the initial abatement
steps taken under subsection (a) of this sec-
tion and any resulting infermation or data.

§334.78. Initial Site Characterization.

(a) Unless directed ic do otherwise
by the executive director, owners and oper-
ators must assemble information about the
site and the nature of the release, inciuding
information gained while confirming the re-
icase or completing the initial abaternent
measures in §334.75 and §334.76 of this
title (reiating to Reporting and Cleanup of
Surface Spills and Overfills; and Initial Re-
sponse to Releases). This information must
include, but is not necessarily limited to the
following:

(1) data on the nature, cause,
and estimated quantity of release;

(2) data from available sources
and/or site investigations concerning the
following factors: surrounding populations,

water quality, use and approximate loca-
tions of wells potentially affected by the
release, subsurface soil conditions, locations
of subsurface sewers, climatological condi-
tions, and land use,

(3) iesulic of the sitc check re-
quired under §334.77 of this title (relating
to Initial Abatement Measures and  Site
Check);

(4) resulte of the free product
investigations required under §334.77 of
this iitle {relating to Initial Abatement Mea-
sures and Site Check), to be used by owners
snd operawis W determine whether free
product must be recovered under §334.79 of
this title {relating to kree Product Remov-
al); and

(5) ony other related information
requested by the exceutive divector,

(b) Wuhin 45 days of release con-
firmation, owners and operators must sub-
mit the infermation collected in compliance
with subsecticn (a) of this section i the
executive director in a manner that deron-
strates its applicability and tschnical ade-
quacy, or in a formar and according to the
schedule required by the executive ditector.

§334.79. Free Product Removal. At sites
where investiga- tions under §334.77 of this
title (relating to Initial Abatement Measures
and Site Check) or by other means, indicate
the presence of free product, owners and
operators must remove free product to the
maximum extent practicable as determinod
by the executive director while continuing,
as necessary, any actions required under
§334.80 and §334.81 of this title (relating 1o
Investigations for Soil and Groundwater
Cleanup; and Coirective Action Plan). In
meeting the requirements of this section,
owners and operators must:

(1) conduct free product re-
moval in a manner that minimizes the
spread of contamination into previously un-
contaminated zones by using recovery and
disposal techniques appropriate (o the
hydrogeologic conditions at the site, and
that properly treuts, discharges, or disposes
of recovery byproducts in compliance with
applicable local, state, and federal regula-
tions;

(2) use abatement of free prod-
uct migration as a minimum objective for
the design of the free product removal sys-
temy;

(3) handle any regulated sub-
stances in a safe and competent manrner to
prevent f{ires, explosions, or other health
hazards; and

(4) unless directed to do other-
wise, prepare and submit to the executive
director, within 45 days after confirming a
release, a free product removal report that
provides at least the following information:

(A) the name of the per-
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son(s) responsible for implementing the free
product removal measures;

(B) the estimated quantity,
typ, and thickness of free product observed
or measurzd i wells, boreholes, and exca-

vations,

(C) detailed information
pertaining 1o the type of free preduct recov-
ery system used;

(D) whether any discharge
will take place on-site or off-site during the
recovery operation and where this discharge
will be located;

(E) the type of treatment ap-
plied to, and the effluent quality expected
from any discharge;

(F) the steps thot have been,
or are being taken to obtain necessary per-
mits or other authorizations o any dis-

charge;

(G) the disposition of the re-
covered free product; and

(H) any other related infor-
mation requested by the executive director.

§334.80. Investigation for Soii and Ground-
water Cleanup.

(a) In order w determine the f{ull
extent and location of soils contaminated by
the release, and the presence and concentra-
tions of dissolved regulated substance con-
taminaiisn in the groundwater, owners, and
operators must conduct investigations of the
release, the release site, and the surrounding
area (inciuding adjacent areas not under
ownership by the owner ot operator) possi-
bly affected by the release if any of the
following conditions exist:

(1) there iz evidence that
groundwater wells have been affected by
the release (e.p., as found during release
confirmation or previous corrective action
measures),

(2) free product is found to need
recovery in compliance with §334.79 of thus
title (relating to Free Product Removal);

(3) there is evidence that con-
taminated soils may be in contact with
groundwater (e.g., as found during conduct
of the initial response measures or investi-
gations required under §§334.75-334.79 of
this title (relating to Reporting and Cleanup
of Surface Spills and Overfills; Initial Re-
sponse to Releases; Initial Abatement Mea-
sures and Site Check; Initnal Site
Characterization; and Free Product Remov-
al); or

(4) the executive director re-

quests an investigation, based on the poten-
tial effects of contaminated soil or
groundwatcr on nearby surface water or
groundwalcr resources.

(b) Owneis and operators must sub-
mit the iformation collected under subsec-
tion (8) of thie seciion as soon as
practicable, or in accordance with a sched-
ule established by the exccutive director.

§334.81. Corrective Action Plan.

(a)  Auvany point afies reviewing the
information submitted in compliance with
§§334.76-334.78 of this title (relating to
Initial Response w0 Releases; Initial Abate-
mient Measures and Siie Check; and Initial
Site Characterization), the ciecwive direc-
0T may 1equire OWiers ¢ operators to sub-
mit additional mformation er to develop
and submit a corrective action plan for re-
spending to contaminated soils and giound-
water. If a plan is required, owners and
operators must submit the plan accuding to
a schedule and format established by the
cxecutive  director.  Alternatively, owners
and opesators may. efter fulilling the re-
quirements of §§334.76-334.78 of this title
(relating to Initial Response to Releases;
Initial Abatement Measurcs and Site Check:
and Tnital Siwe Cheracterization), choose to
submit @ corrective action plan for respond-
ing to contaminuted soil and groundwater.
In either case, owners and opeiators are
responsible for submitiing a plan that pro-
vides for adequate protection of human
health, safety, and the environment as deter-
mined by the execuiive director, and must
modify thewr plan as necessary to meet this
standard.

(b) The executive director will ap-
prove the corrective action plan after ensur-
ing that implementation of the plan will
adequately protect human health, safety,
and the environment. In making this deter-
mination, the sxecutive director will con-
sidet the following factors as decmed
appropriate:

(1) the physical and chemical
characteristics of the regulated substance,
including its toxicity, peisistence, and po-
tential for migration;

(2) the hydrogeologic character-
istics of the facility and the surrounding
ared;

(3) the proximity, quality, and
current and future uses of nearby surface
water and groundwater;

(4) the potential effects of resid-
ual contamination on nearby sur{ace water
and groundwater;

(5) an exposure assessment; and

(6) any information assembled
in compliance with this subchapter.

(c) Owners and operators shall sub-
mit information pertaining to the items in
subsection (b) of this section upon request

of the executive director.

(d) Upon approval of the corrective
action plan or as directed by the executive
director, owneis and operators must imple-
ment the plan, mcluding modifications to
the plan made by the executive direcior.
They must mouitor, evaluate, and report the
results of implementing the plan in accord-
ance with a schedule and in @ format estab-
lished by the executive director.

(e} (wners and operators may, in
the interest of minimizing envirenmental
contaminaiion and proioting more effec-
tive cleanup, tegin cleanup of soil and
groundwater before the corrective action is
approved provided wat they:

(1) notify the exccutive director
of their intention o begin cleanup:

(2) comply with any conditions
imposed by the executive direcior, includ-
ing halting cleanup or mitigating adverse
consequences from cleanup sctivities;

(3) incoiporate  these  self-
initiated cleanup measures in the corrective
action plan that is submiited 1o the execu-
tive director for approval; and

(4) prior to discharge of any
waste, obtain necessary cuthorization from
the commission.

(f) In order to verify the effective-
ness of corrective action taken by the owner
or operator, the executive director may re-
quire continued monitoring of soil, vapors,
groundwater, and/or surface water.

(g) Upon completion of corrective
action laken in response to the requirements
of this section, the owner or operator shall
submit a notarized statement signed by the
owner or operator which certifies that the
requirements of this section und the proce-
dures in the approved cerrective action plan
have been accomplished.

§334.82. Public Purticipaiion.

(a) For each confirmied release that
requires a corrective action plan, the execu-
tive director shall provide notice to the pub-
lic by means designated to reach those
members of the public directly affected by
the release and the planned corrective ac-
tion. This notice may include, but is not
limiied to, public notice in local newspa-
pers, block advertisements, publication in a
state register, letters to individual house-
holds, or personal contacts by field staff.

(b) The executive director may re-
quire the owner or cperator to perform or
implement the public notices in this section
and to verify that such activity has been
satisfactorily completed.

(c) The executive director shall
give public notice that complies with sub-
section (a) of this section if implementation
of an approved corcective plan does not
achieve the established cleanup levels in the
plan and terminaiion of that plan is under
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consideration by the executive director.

§334.83. Emergency Orders.

(a) Nowwithstanding any other pro-
vision of this subchaptes, the executive di-
rector may issue orders under this section to
the owner or operator of an underground
storage tank, il it appears that:

(1) there is an actual or threat-
ened release of a repulated sebstanes from
an underground storage tenk; and

(2) the exceculive director detes-
mines that more expudiious coneckve -
tion thap is otheiwise provided for under
this subchapter is necessary to prorect the
public health and safety or the environment.

(b) An order issued under subsce-
tion (a) of tius section may prohibat & pei-
son from allowing or conumumg the release
or the threatened release and requize the
person to take the actions necessary to chm-
inate the release or thieatened release.

¢ An emcergency order issued un-
) o Y
der this scction shali be.

(1) mailed by ceitified mal, re-
turn receipt requesicd, 1o cach person iden-
tified in the ordes o7

(2) hoend delivered to each per-
son identified in the oider; or

{3) on failure of service by cerui-
fied mail or hand dehivery, service by publi-
cation one time in the Texas Register and
one time in a newspaper with general circu-
lation in each county in which any of the
persons identified in the order had a last
known address.

(d) An emergency order issued un-
der this section does not reguire notice or
an adjudicative hearing before 1ts issuance.
If the executive director issues an order
under this section, the commission snall fix
a time and place for a hearing to affirm,
modify, or set aside the emergency order
issued by the exccutive director. The hear-
ing before the commission shail be held as
soon as practicable after the issuance of the
emergency order.

§334.84. Corrective Action by the Comemis-
sion,

(a) The commission may undertake
corrective action in response 1o a release or
a threatened rclease if:

(1) the owner or operator ol the
underground storage tank is anwilling to
take appropriate corrective action;

(2) the owner or operator of the
underground storage tank cannot be found;

(3) ihe owner or operator of the
underground storage tank, in the opinion of
the executive director, is unable to take the
corrective action necessary to protect the
public health and safety and/or the environ-
ment; or

(4) notwithstanding any other
provision of this subchapter, the executive
director determines that more cxpeditious
corrective action than is provided by this
subchapter 18 necessary to protect the public
health and safety or the environmeit.

(b) The commission may  ietain
agenis to perform corrective action it con-
siders necessary 10 carry out the provisions
of this subchapter. The agents shall operate
under the direction of the executive diree-
tor. Any expenses arising from corrective
action taken by the cominission o1 the exec-
utive director may be paid from the under-
ground storage tank fund,

§334.85. Management of Wastes. The
management and disposition of waste gen-
erated as a1 iesult of a release of regulated
substances associated with an underground
storage tenle must be in acenrdance with all
applicable federal and state reguirements
and in a manner thay will ot result in
unpact. o human health and safety and the
environment,

This agency hereby cartifies thai the proposal
has been reviewed by legal counsel ana
found to be within thie agency's authority to
adopt

Issued in Austin, Texas, on February 27,
19689

TRD-8301906 Jim Haley

Divector
Texas Water Commussion

Earliest possible date of adoption. March 20,
1989

For further nformation, please cali
463-8087
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Subchapter E. Financial
Responsibility
» 31 TAC §§334.91-334.109

The new sections are proposed under the
Texas Water Code, §§26.341-26. 359, as
amended by Serate Bill 779, 70th Legisla-
ture, 1987, which grovides the Texas Water
Commission with the authority to establish a
program to regulate underground storage
tanks and §5 103 and §5 105, which provides
the Texas Water Sommission with the au-
thority to adopt aty sections necessary to
carry out its powars and duties under the
Texas Water Coce and other iaws of the
state of Texas, and to astablish and approve
all general policy of the commission

§334 91. Applicc buiity.

(a) This subchapter applies to own-
ers and operatcrs of all petroleum UST
systems except as otherwise provided in
this section.

(b) Owners and operators of petro-
leum UST sys.ems are subject to the re-

quirements of this subchapter if they are in
operation on or after the date for compli-
ance established in §334.92 of this title
(relating to Compliance Dates),

(c) Siate and federal govemnment
entitics whose debts and Jiabilities are the
debts and Liabilities of a state or the United
States are exempt from the requirements of
this subchapter.

(d) The requiremenis of this
subchapter de not apply to owners and op-
erators of any UST system desciibed in
§334.3 of this title {(relating to Commission
Exclusions) and §334.4 of this title (relating
to Statutory Excmplions).

(e) If the owner and operator of a
pewroleum underground storage tank are
separate persons, only one peison is re-
quired to demonstrate financial responsibili-
ty; however, both parties aie liable in the
event of noncompliance. Regardless of
which party comphies, the date set for com-
pliance at 2 particular facility is determined
by the characteristics of the UST owner us
set forth in §334.92 of this title (1elating to
Complance Dates).

§334.92. Compliance Dates. QGwners of
petioleum undurground siorage tanks are
required to comply wiih the requirements of
this subchapter by the following dates:

(1) all  pewoleun  marketing
firms owning 1,000 or more USTs within
the United States and all other UST owners
that report a tangible net worth of $20
million or more to the United Sintes Securi-
ties and Exchange Commission (SEC), Dun
and Biadsticet, the Energy Information Ad-
ministration, or the Rural Electrification
Administration; January 24, 1989;

(2) all  petroleum  marketing
firms owning 100-999 USTs within the
United States; October 26, 198%;

(3) all pewoleurn  marketing
firms owning 13-99 USTs at more than one
facility within the United States; April 26,
1990;

(4) all petrolenm UST owners
not described in paragraphs (1), (2), or (3)
of this section, including all local govern-
ment entities; Cctober 26, 1990,

§334.93. Amount and Scope of Required
Financial Kespensibility.

(a) Owners or operators of petro-
leum underground storage tanks must dem-
onstrate financial responsibility for taking
corrective action and for compensating third
parties for bodily injury and property dam-
age caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks in at least the follew-
ing per-occurrence amounts:

(1) for owners or operators of
petroleum underground storage tanks that
are located at petroleum marketing facili-
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ties, or that handle an average of more than
10,000 gallons of petroleum per month
based on annual throughput for the previous
calendar year; $1 million;

(2) for ali other owners or oper-
ators of petrolevm underground storage
tanks; $500,000.

(t) Owners or operai:s of patro-
eurn underground storage tanks muost dem-
onstrate financial responsibility for taking
correclive action and for compensating third
ondics fog bodily injury and property dam-
age causcd by accidental releases erising
from the operation of petroicum under-
ground storage tanhs in al least the follow-
ing snnual aggregsle amounts:

(1) for swaers or oparators of 1
1o 100 petroleun: nnderground storage tanks
within the Uni o States, $1 miilion; and

(2) or owners or operators of
101 or more petroleum underground storage
tanks within the United States, $2 million.

() For the purpose of subsections
(by and (f) of this section only, the term
"petroleum underground  storage  tank”
means a single containment unit and doces
not meann combinations of single contan-
ment units,

(d} Except as provided in subsec-
tion (e) of this secvon, if the owner or
operator uses senarate mechanisms or sepa-
rate combinations of mechanisms to demon-
strate financial responsibility for:

{1) king corrective action;

(2) compensating third parties
for bodily injury and property damage
caused by sudden accidental releases; or

(3) compensating third parties
for bodily injury and property damage
caused by nonsudden accidental releases,
the amount of assurance provided by cach
mechanism or combination of snechanisms
must be in the full amount specified in
subsections (a) and (b) of this section.

(e) JIf owner or operator uses sepa-
rate mechanisms or separate combinations
of mechanisms to demonstrate financial re-
sponsibility for different petroleum under-
ground storage tanks, the annual aggregate
required shall be based on the number of
tanks covered by each such separate mecha-
nism or combination of mechanisms.

() Owners or operators shall re-
view the amount of aggregate assurance
provided whenever additional petroleum
underground storage tanks are acquired or
installed. If the number of petroleum under-
ground storage tanks within the United
Staies for which assurance must be pro-
vided exceeds 100, the owner or operator
shall demonstrate financial responsibility in
the amount of a least $2 million of annual
aggregate assurance by the anniversary of
the date on which the mechanism demon-
strating financial responsibility became ef-
fective. If assurance is being demonstrated

by a combination of mechanisms, the owner
or operator shall demonstrate financial re-
sponsibility in the amount of at least $2
million of annual aggregate assurance by
the first-occurring effective date anniver-
sary of any one of the mechanisms com-
bined (other than a financial test or
guaraniee) o provide assurance.

(g) The amounts of asswance te-
quired under this section exclude legal de-
fense costs.

(h) The required per-cocurrence
and annual aggregaie coverage amounts do
not in any way limit the liability of the
owner or operator.

§334.94. Alicwable Mechanisms and Com-
binations of kiechanisins.

(2) Subject to the limitations of
subsections (b) and (c) of this section, an
OWINEr Of Operator may use any one or
combination of the mechanisms listed in
§$334.95334.101 of this ttle (relating to
Financial Test of Sclf Insurance; Guarantee;
Insurance and Risk Retention Group Cover-
age; Surety Bond; Letier of Credit; Trust
Fund; and Standby Trust Fund) to demon-
strate  financial responsibility under thns
subchapter for one or more undergiound
storage tanks.

(b) An owner or eperalor may use a
gz ntee or surely bond to establish finan-
crat 1 sponsibijity only if the attorney gen-
eral of Texas has submitted a written
statement to the commission that a guaran-
tee or surety bond exccuied as deccribed in
this section is a legally valid and enforce-
able obligation in the state.

(¢) An owner or operalor may use
self-insurance In combination with a guar-
antee only if, for the purpose of meeting the
requirements of the financial test under this
section, the financial statements of the
owner or operator are not cons~lidaica with
the financial statcaents of the guarantor.

§334.95. Financial Test of Self-Insurance.

(a) An owner or operator, and/or
guarantor, may satisfy the requirements of
§334.93 of this title (relating to Amount and
Scope of Required Financial Responsibility)
by passing a financial test as specified in
this section. To pass the financial test of
self-insurance, the owner or operator,
and/or guarantor must meet the criteria of
subsections (b) or (g) of this section based
on year-end financial statements for the lat-
est completed fiscal year.

(b) The owner or cperator, and/or
guarantor, must have a tangible net worth of
at least 10 times:

(1) the total of the applicable
aggregate amount required by §334.93 of
this iitle (relating to Amount and Scope of
Required Financial Responsibility) based on
the number of underground storage tanks
for which a financial test is used to demon-

strate financial responsibility to the com-
mission under this section;

(2) the sum of the corrective ac-
tion cost estimates, the current closure and
post-closure care cosi estimates, and
amount of liabilitv coverage for which a
financial test iz used to demonstrate finan-
cial responsibility o the commission under
Chapter 335 of this tile (relaing to Indus-
trial Solid Wasic and Municipal Hazardous
Waste);

(3) the sum of curent plugging

Handonnilent cost estimates for which g

»cial test is nsed to demonsirate finan-

cial responsibility to the commission under

§331.46 of this title “-elating to Plugging
and Abandonment).

(¢) The owner or operator, and/or
guarantor, muse have a iangible net worth of
at least $10 million.

{(d) The owner or operator, and/or
guarantor, must have a letter signed by the
chief financial officer worded as specified
in subsaction (1) of this section.

{e) The owner or operator, andfor
guarantor, must either:

(1) iile financial statements an-
nually with the United States Sccurities and
Exchange Commission, the Energy Infor-
mation Administration, or the Rural Electri-
ficatien Administration; o

(2) report annually the firm's
tangible net worth to Dun and Bradstreet,
and Dun and Bradstreet must have assigned
the firm a financial strength rating of (e}(1)
or (k)(1)

(fy The firm's year-end financial
statements, if independently audited, cannot
include an adveise auditor’s opinion, a dis-
claimer of opinion, or a going concem qual-
ification.

(g) The owner or operator, and/or
guaranior must meet the financial test re-
quirements of 40 Code of Federal Regula-
tion §264.147 ()(1) as adopted by
§335.152(a)(6) of this title (relating to Stan-
dards), substituting the appropriate amounts
specified in §334.93(b)(1) and (b) (2) of
this title (relating to Amount and Scope of
Required Financial Responsibility) for the
amount of liability coverage each time
specified in that section.

(h) The fiscal year-end financial
statements of the owner or operator, and/or
guarantor, must be examined by an inde-
pendent certified public accountant and be
accompanied by the accountant’s report of
the examination.

(i) The firm's year-end financial
stateinents cannot include an adverse audi-
tor’s opinion, a disclauner of opinion, or a
going concern qualification.

(j) The owner or operator, and/or
guarantor, must have a letter signed by the
chief financial officer, worded as specified
in subsection (1) of this section.
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(k) If the financial statements of the
owner or operator, and/or guarantor, are not
submitted annually to the United States Se-
curities and Exchange Commission, the En-
ergy Information Administration or the
Rural Electrification Administration, the
owner or operator, and/or guaranior, must
obtain a special report by an independent
certified public accountant stating that:

(1) he has compared the data
that the letter from the chief financial offi-
cer specifies as having been derived from
the latest year-end financial statements of
the owner or operator, and/or guarantor,
with the amcunts in such financial state-
ments; and

(2) in connection with that com-
parison, no matters came to his attention
which caused him to believe that the speci-
fied data should be adjusted.

(1) To demonstrate that it meets the
financial test under subsections (b) or (g) of
this section, the chief financial officer of the
owner or operator, and/or guarantor, must
sign, within 120 days of the close of each
financial reporting year, a defined by the 12
month period for which financial statements
used to support the financial tcst are pre-
pared, & letter worded exactly as follows,
except that the instructions in brackets are
to be replaced by the relevant information
and the brackets deleted.

¢ Proposed Sections
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_ 'ﬂ' Letter from Chief Financial Officer

I am the chief finanéial officer of [insert: name and

address of the owner or operator, or guarantor]. This letter is

in support of the use of [insert: "the financial test of
self-insurance," and/or “guarantee"] to demonstrate financial

responsibility for [insert: "taking corrective action" and/or
"compensating third parties for bodily injury and property
damage"] caused by ([insert: "sudden accidental releases" and/or

"nonsudden accidental releases"] in the amount of at least

[insert: dollar amount] annual aggregate arising from operating

(an) underground storage tank(s).

Undergrocund storage tanks at the following facilities are
assured by this financial test by this [insert: "owner or
operator," and/or guarantor"]: [List for each facility: the
name and address of the facility where tanks assured by this

financial test are located. If separate mechanisms or combina-

tions of mechanisms are being used to assure any of the tanks at
this facility, list each tank assured by this financial test by
the tank identification number provided in the registration

information submitted pursuant to §334.7 of Title 31, Texas

Administrative Code.

A {insert: "financial test," and/or "guarantee"] is also

used by this [insert: 'owner or operator," or "qguarantor"] to

demonstrate evidence of financial responsibility in the following

amounts under other commission regqulations.
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III’ . Amount

Texas Water Commission Reéulations:
Closure (§335.152(a)(6) and §335.112(@)(7))eceecvens
Post-Closure Care (§335.152(a)(6) and §335.112(a)(7))
Liability Coverage (§335.152(a)(6) and §335.112(a)(7)

Corrective Action (§335.167 and §305.401..... cecenas

v W W W

Plugging and Abandonment (§331.46)......cc00cveennens

This [insert: ‘"owner or operator," or "guarantor"] has not
received an adverse opinion, a disclaimer of opinion, or a "going
concern" qualification from an independent auditor on his/her
financial statements for the latest completed fiscal year.

[Fill in the information for Alternative I if the criteria
of §334.95(b) of Title 31, Texas Administrative Code are being

B used to demonstrate compliance wiin the financial test require-
ments. Fill in tne information for Alternative II if the
criteria of §334.95(g) of this title (relating to Financial Test
of Self-Insurance) are being used to demonstrate compliance with

the financial test requirements.]

ALTERNATIVE I
B 1. Amount of annual UST aggregacte coverage
being assured by a financial test,
and/or guarantee ........e.0e0.. Ciesiesscanae s
2. Amount of corrective action, closure

and post-closure care costs, liability

'0 Proposed Sections  March 10, 1989 14 TexReg 1219



-

e LS

6.

10.

11.

12.

coverage, and plugging and abandonment

costs covered by a financial test, and/or
gUATANLEE .. ..tveetiorteccnnacenns ceetesenssee $
Sum of lines 1 and 2 ... c.iietierteencncnscecca §
Total tangible assets .......ceceevereceseses $
Total liabilities [if any of the amount
reported on line 3 is included in total
liabilities, you may deduct that amount

from this line and add that amount to

line 6] ..covviienininnn, -
Tangible net worth [subtract line 5 from

line 4] $

Yes No
Is line 6 at least $10 million? ....cevecevee
Is line 6 at least 10 times line 3? ........
Have financial statements for che latest
fiscal year been filed with the Securities
and Exchange Commission? ....... s aancas coes
Have financial statements for the latest
fiscal year been filed with the Energy In-
formation Administration? .......... e eenaes
Have financial statements for the latest
fiscal year been filed with the Rural Elec-
trification Administration? ..... e ersaesnnse

Has financial information been provided to

14 TexReg 1220
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Dun and Bradstreet, and has Dun and Brad-
street provided a financial strength rating
of (e)(l) or (k)(1)? [Answer "Yes only if both cri-
teria have beenmet.] ......c.vevvieiennnes
ALTERNATIVE II
1. Amount of annual UST aggregate coverage
being assured by a financial test, and/or
QUAYANLEEE .+ .vv vrrevenerosesnnussnsssnsssncns
2. Amount of corrective action, closure and
post-closure care costs, liability coverage,
and plugging and abandonment costs covered
by a financial test, and/or guarantee .....
3. Sum of lines 1 and 2 .......ciivttieennennns
4. Total tangible assets ........ et ireseae e .
5. Total liabilities [if any of the amount re-
ported on line 3 is included in total lia-
bilities, you may deduct that amount from
this line and add that amount to line 6] ... ;
6. Tangible new worth [subtract line 5 from
line 4] ........... sseavevsssssssnssssasssans
7. Total assets in the U.S. [required only if
less than 90 percent of assets are located
in the U.S.] civiviiiieinnrennnns cesves e
8. Is line 6 at least $10 million? .......ceus.

9. Is line 6 at least 6 times line 3? ....cc...
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10.

11.

Are at least 90 percent of assets located

in the U.S.? [If "No," complete line 11.]...

Is line 7 at least 6 times line 3? .....c...

[Fill in either lines 12-15 or lines 16-18:]

12.
13.
14.

15.
16.

17.
18'
19.

Current assets...... Ceeseeesrenns et eseeenes
Current liabilities .......c.iceiiiinnnieenss
Net working capital [subtract line 13

from 12] ... iiiii s Ceeteenn creee o
Is line 14 at least 6 times lines 3? .......

Current bond rating of most recent bond

188U ...ttt ittt ittt i it e e s
Name of rating service .........cciieeieense
Date of maturity or bond ............. ... ...

Have financial statements from the latest
fiscal year been filed with the SEC, the
Energy Information Administration, or the

Rural Electrification Administration? ......

[If "No," please attach a report from an independent
certified public accountant certifying that there are
no material differences between the data as reported in
lines 4-18 above and the financial statements for the

latest fiscal year.]

[For both Alternative I and Alternative II complete the

certification with this statement.]
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I hereby certify that the wording of this letter is

identical to the wording specified in §334.95 of Title 31, Texas

Administrative Code as such regulations were constituted on the

date shown immediately below.

[Signature]
[Name )
[Title])

[Date]

(m) If an owner or operator using
the test to provide financial assurance finds
that he or she no longer meets the require-
ments of the financial test based on the
year-end finarcial statements, the owner or
operator must obtain alternative coverage
within 150 days of the end of the year for
which financial statements have been pre-
pared.

(n) The executive director may re-
quire reports of financial condition at any
time from the owner or operator, and/or
guarantor. If the executive director finds, on
the basis of such reports or other informa-
tion, that the owner or operator, and/or
guarantor, no longer meets the financial test
requirements of §334.95(b) or (g) and (1) of
this title (relating to Financial Test of Self-
Insurance), the owner or operator must ob-
tain alternative coverage within 30 days
after noufication of such a finding.

(o) If the owner or operator fails to
obtain alternate assurance within 150 days
of finding that he or she no longer meets
the requirements of the financial test based
on the ycar-end financial statements, or
within 30 days of notification by the execu-
tive director that he or she no longer meets
the requirements of the financial test, the
owner or operator must notify the executive
director of such failure within 10 days.

§334.96. Guarantee.

(a) An owner or operator may sat-
isfy the requirements of §334.93 of this title
(relating to Amount and Scope of Required
Financial Responsibility) by obtaining a
guarantee that conforms to the requirements
of this section. The guarantor must be:

(1) a firm that:

(A) possesses a controlling
interest in the owner or operator;

(B) possesses a controlling
interest in a firm described under subsection
(a)(1)(A) of this section;

(C) is controlled through
stock ownership by a common parent firm
that possesses a controlling interest in the
owner or opcramr; or

(2) afirm engaged n a substan-
tial business relauonship with the owner or
opetator and issuing the guarantee as an act
incident to that business relationship.

(b) Wiuhin 120 days of the close of
each financial reporting year the guarantor
mus! demonstrate that it meets the financial
test criteria of §334. 95 of this titie (relating
to Financial Test of Self-Insurance) based

on year-end financial statements for the lat-
est completed financial reporting year by
completing the letter from the chief finan-
cial officer described in §334. 95(1) of this
title (relating to Financial Test of Self-
Insurance) and must deliver the letter to the
owner or operator. If the guarantor fails to
meet the requirements of the financial test
at the end of any financial reporting year,
within 120 days of the end of that financial
reporting year the guarantor shall send by
certified mail, before cancellation or
nonrenewal of the guarantee, notice to the
owner or operator. If the executive director
notifies the guaruntor that he or she no
longer meets the requirements of the finan-
cial test of §334 95(b) or (g) and (1) of this
title (relatmy 1o lunaaal Test of Self-
Inswance) the puarantor must notify the
owner or oper-tor v 1 iy of receiv-
ing such noufication from the executive
director In 1 ot uerantee will
terminate no less than 120 Jays after the
date the owner o1 opesator receives the noti-
fication, as evidenc > Byihe ~clurn recerpt.
The owner or operator must obtain alternate
coverage as specilicd m §334.108(c) of this
title (relaunyg 1o Bankruptey or Other Inca-
pacity of Owner or Operator or Provider of
Financial Assurance).

(¢) The guarantce must be worded
as follows, except that instructions in brack-
ets are to be replaced with the relevant
information and the brackets deleted.
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return receipt. The owner or operator must obtain
alternate coverage as specified in §334.108(c) of this
title (relating to Bankruptcy or Other Incapacity of
Owner or Operator or Provider of Financial Assurance).
(c) The guarantee must be worded as follows, except that
instructions in brackets are to be replaced with the

relevant information and the brackets deleted ¢

GUARANTEE
Guarantee made this [date] by [name of guaranteeing
entity], a business entity organized under the laws of the
state of [name of state], herein referred to as guarantor,
to the Texas Water Commission and to any and all third
parties, and obligees, on behalf of [owner or operator] of
[business address]. -
Recitals
(1) Guarantor meets or exceeds the financial test
criteria of §334.95(b) or (g) and (1) of Title 31,
Texas Administrative Code and agrees to comply
with the requirements for guarantors as specified
in §334.96(b) of Title 31, Texas Administrative
Code.
(2) [Owner or operator] owns or operates the following
underground storage tank(s) covered by this
guarantee: [List the number of tanks at each

facility and the names(s) and address(es) of the
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(3)

facility(ies) where the tanks are located. If
more than one instrument is used to assure
different tanks at any one facility, for each tank
covered by this instrument, list the tank
identification number provided in the registration
information submitted pursuant to §334.7 of Title
31, Texas Administrative Code, and the name and
address of the facility.] This guarantee
satisfies Subchapter E of Chapter 334 of Title 31,
Texas Administrative Code requirements for
assuring funding for [insert: "taking corrective
action" and/or "compensating third parties for
bodily injury and property damage caused by"
either "sudden accidental releases" or "nonsudden
accidental releases" or "nonsudden accidental
releases" or "accidental release"; if coverage is
different for different tanks or locations,
indicate the type of coverage applicable to each
tank or location] arising from operating the
above-identified underground storage tank(s) in
the amount of [insert dollar amount] per occur-
rence and [insert dollar amount] annual aggregate.
[Insert appropriate phrase: "On behalf of our
subsidiary" (if guarantor is corporate parent of

the owner or operator); "On behalf of our

¢ Proposed Sections  March 10, 1989
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affiliate" (if guarantor is a related firm of the
owner or operator); or "Incident to our business
relationship with" (if guarantor is providing the
guarantee as an incident to a substantial business
relationship with owner or operator)] [owner or
operator], guarantor guarantees to the Texas Water

Commission and to any and all third parties that:

In the event that [owner or operator] fails to
provide alternate coverage within 60 days after
receipt of a notice of cancellation of this
guarantee and the Executive Director of the Texas
Water Commission has determined or suspects that a
release has occurred at an underground storage
tank covered by this guarantee, the guarantor,
upon instructions from the Executive Director of
the Texas Water Commission, shall fund a standby
trust fund in accordance with the provisions of
§334.106 of Title 31, Texas Administrative Code,
in an amount not to exceed the coverage limits

specified above.

In the event that the Executive Director of the
Texas Water Commission determines that [owner or
operator] has failed to perform corrective action

for releases arising out of the operation of the
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above-identified tank(s) in accordance with
Subchapter D of Chapter 334 of Title 31, Texas
Administrative Code, the guarantor upon written
instructions from the executive director of the
Texas Water Commission shall fund a standby trust
in accordance with the provisions of §334.106 of
Title 31, Texas Administrative Code, in an amount

not to exceed the coverage limits specified above.

If [owner or operator] fails to satisfy a judgment
or award based on a determination of liability for
bodily injury or property damage to third parties
caused by [ "sudden" and/or "nonsudden"] accidental
releases arising from the operation of the
above-identified tank(s), or fails to pay an
amount agreed to in settlement of a claim arising
from or alleged to arise from such injury or
damage, the guarantor, upon written instructions
from the Executive Director of the Texas Water
Commission, shall fund a standby trust in
accordance with the provisions of §334.106 of
Title 31, Texas Administrative Code to satisfy
such judgement(s), award(s), or settlement
agreement (s) up to the limits of coverage

specified above.
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(4)

(3)

(6)

(M

Lo

Guaréntor agrees that if, at the end of any fiscal
year before cancellation of this guarantee, the
guarantor fails to meet the financial test
criteria of §334.95(b) or (g) and (1) of Title 31,
Texas Administrative Code, guarantor shall send
within 120 days of such failure, by certified
mail, notice to [owner or operator]. The
guarantee will terminate 120 days from the date of
receipt of the notice by [owner or operator}, as
evidenced by the return receipt.

Guarantor agrees to notify [owner or operator] by
certified mail of a voluntary or involuntary
proceeding under Title 11 (Bankruptcy), U.S. Code,
naming guarantor as debtor, within 10 days after
commencement of the proceeding.

Guarantor agrees to remain bound under this
guarantee notwithstanding any modification or
alteration of any obligation of [owner or
operator] pursuant to Chapter 334 of Title 31,
Texas Administrative Code.

Guarantor agrees to remain bound under this
guarantee for so long as [ownef or operator] must
comply with the applicable financial responsibil-
ity requirements of Subchapter E of Chapter 334 of
Title 31, Texas Administrative Code for the

above-identified tank(s), except that guarantor

14 TexReg 1228
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(8)

may cancel this guarantee by sending notice by

certified mail to [owner or operator], such

cancellation to become effective no earlier than

120 days after receipt of such notice by [owner or

operator], as evidenced by the return receipt.

The guarantor's obligation does not apply to any

cf the following:

(a)

(b)

(c)

(d)

(e)

Any obligation of [insert owner or operator]
under a workers' compensation, disability
benefits, or unemployment compensation law or
other similar law;

Bodily injury to an employee of [insert owner
or operator] arising from, and in the course
of, employment by [insert owner or operator];
Bodily injury or property damage arising from
the ownership, maintenance, use, or entrust-
ment to others of any aircraft, motor
vehicle, or watercraft;

Property damage to any property owned,
rented, loaned to, in the care, custody, or
control of, or occupied by [insert owner or
operator] that is not the direct result of a
release from a petroleum underground storage
tank;

Bodily damage or property damage for which

[insert owner or operator] is obligated to

¢ Proposed Sections  March 10, 1989
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pay damages by reason of the assumption of
liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of §334.93 of Title 31, -
Texas Administrative Code.
(9) Guarantor expressly waived notice of acceptance of
this guarantee by the Texas Water Commission, by
any or all third parties, or by [owner or

operator].
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I hereby certify that the wording of this guarantee is
identical to the wording specified in subsection (c) of
§334.96 of Title 31, Texas Administrative Code as such

regulations were constituted on the effective date shown

immediately below.

Effective date:

[Name of Guarantor]
[Authorized signature for guarantor)
[Name of person signing] v

[Title of person signing]

Signature of witness or notary:
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(d) An owner or operator who uses
a guarantee to satisfy the requirements of
§334.93 of this title (relating to Amount and
Scope of Required Financial Responsibility)
must establish a standby trust fund when
the guarantee is obtained. {nder the terms
of the guaranice, all :uwunts peid by the
guarantor under the cuarantee vall be de-
posited directly into the starnby trust fund
in accordance with instructions froin the
executive director under §334.106 of this
title (relating to Drawing on Financial As-

surance Mechanisms). This standby trust
fund must meet the requirements specified
in §334.101 of this title (relating to Standby
Trust Fund).

§334.97. Insurance and Risk Retention
Group Coverage.

(a) An owner or operator may sat-
isfy the requirements of §334.93 of this title
(relating to Amount and Scope of Required
Financial Responsibility) by obtaining lia-
bility insurance that conforms to the re-

quirements of this section from a qualified
insurer or risk retention group. Such insur-
ance may ve in the form of a separate
insurance policy or an endorsement to an
existing insurance policy.

(b) Each insurance policy must be
amended by an endorsement worded as
specified in subsection (b)(1) of this section
or evidenced by a certificate of insurance
worded as specified in subsection (bX2) of
this section, except that instructions in
brackets must be replaced with the relevant
information and the brackets deleted.
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(1) Endorsement.

Name: [name of each covered location]

Address: [address of each covered location]

Policy Number:

Period of Coverage: {current policy period]

Name of [Insurer or Risk Retention Group]: y

Address of [Insurer or Risk Retention Group]:

Name of Insured:

Address of Insured:
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Endorsement :

1. This endorsement certifies that the éolicy to which the
endorsement is attached provides liability insurance
covering the following underground storage tanks:

[List the number of tanks at each facility and the
names(s) and address(es) of the facility(ies)
where the tanks are located. If more than one
instrument is used to assure different tanks at
any one facility, for each tank covered by this
instrument, list the tank identification number
provided in the registration information submitted
pursuant to §334.7 of Title 31, Texas Administra-
tive Code, and the name and address of the
facility.]
for [insert: “taking corrective action" and/or
"compensating third parties for bodily injury and
property damage caused by" either "sudden accidental
releases" or “nonsudden accidental releases" or
"accidental releases"; if coverage is different for
different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising
from operating the underground storage tank(s)
identified in this paragraph.
The limits of liability are [insert the dollar
amount of the "each occurrence" and "annual aggregate"

limits of the Insurer's or Group's liability; if the
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amount of coverage is different for different types of

coverage or for different underground storage tanks or

locations, indicate the amount of coverage for each
type of coverage and/or for each undergrounds storage
tank or location}), exclusive of legal defense costs.

This coverage is provided under [policy number). The

effective date of said policy is [date].

The insurance afforded with respect to such occurrences

is subject to all of the terms and conditions of the

policy; provided, however, that any provisions
inconsistent with subsections (a) through (e) of
paragraph 2 are hereby amended to conform with these

subsections (a) through (e):

a. Bankruptcy or insolvency of the insured shall not
relieve the ["Insurer" or "Group"] of its
obligations under the policy to which this
endorsement is attached.

b. The ["Insurer" -r "Group"] is liable for the
payment cf amounts within any deductible applica-
ble to the policy to the provider of corrective
action or a damaged third-party, with a right of
reimbursement by the insured for any such payment
made by the ["Insurer®” or "Group"]. This
provision does not apply with respect to that
amount of any deductible for which coverage is

demonstrated under another mechanism or combina-
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tion of mechanisms as specified in §§334.95
through 334.100 of this title (relating to
Financial Test of Self-Insurance; Guarantee;
Insurance and Risk Retention Group Coverage;
Surety Bond; Letter of Credit; and Trust Fund) of
Title 31, Texas Administrative Code.

Whenever requested by the Executive Director of
the Texas Water Commission, the ["Insurer" or
"Group"] agrees to furnish to the executive
director of the Texas Water Commission a signed
duplicate original of the policy and all endorse-
ments.

Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"] will be
effective only upon written notice and only after
the expiration of 60 days after a copy of such

written notice is received by the insured.

[Insert for claims-made policies:

e.

The insurance covers claims for any occurrence
that commenced during the term of the policy that
is discovered and reported to the ["lnsurer" or
"Group"] within six months of the effective date

of the cancellation or termination of the policy.]

14 TexReg 1236
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I hereby certify that the wording of this instrument is
identical to the wording in §334.97(b)(1l) of Title 31,
Texas Administrative Code and that the ["Insurer" or
"Group"] is ["licensed to transact the business of
insurance or eligible to provide insurance as an excess

or surplus lines insurer in one or more states"].

[Signature of authorized representative of Insurer or
Risk Retention Group]

[Name of person signing]

[Title of person signing], Authorized Representative of
[Name of Insurer or Risk Retention Group]

[Address of Representative]

(2) Certificate of Insurance. .,

Name: [name of each covered location]

Address: [address of each covered location]

Policy MNumber:

Endorsement (if applicable):

Period of Coverage: [current policy period]
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Name of [Insurer or Risk Retention Group]:

!

Address of [Insurer or Risk Retention Group]:

Name of Insured:

Address of Insured:

Certification:

1.

[Name of Insurer or Risk Retention Group}, [the
"Insurer" or "Group")], as identified above, hereby
certifies that it has issved liability insurance

covering the following underground storage tank(s):

[List the number of tanks at each facility and the
name(s) and address(es) of the facility(ies) where
tanks are located. If more than one instrument is
to assure different tanks at any one facility, for
tank covered by this instrument, list the tank

identification number provided in the registration

the
used

each

information submitted pursuant to §334.7 of Title 31,

Texas Administrative Code, and the name and address of

the facility.]
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for [insert: "taking corrective action" and/or~
"compensating third parties for bodily injury and
property damage caused by" either "sudden accidental
releases" or "non sudden accidental releases" or
"accidental releases"; if coverage is different for
different tanks or locations, indicate the type of
coverage applicable to each tank or location] arising
from operating the undergro..nd storage tank(s)
identified above.

The limits of liability are [insert the dollar
amount of the "each occurrence" and "annual aggregate"
limits of the Insurer's or Group's liability; if the
amount ot coverage is different for different types of
coverage or for different underground storage tanks or
locations, indicate the amount of coverage for each
type of coverage and/or for each underground storage
tank or location], exclusive of legal defense costs.
This coverage is provided under [policy number]. The
effective date of said policy is [date].

The ["Insurer" or "Group"] further certifies the

following with respect to the insurance described in

paragraph (1):

a. Bankruptcy or insolvency of the insured shall not
relieve the ["Insurer" or "Group"] of its
obligations under the policy to which this

certificate applies.
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b. The ["Insurer" or "Group"] is liable for the
payment of amounts within any deductible applica-
ble to the policy to the provider of corrective
action or a damaged third-party, with a right of
reimbursement by the insured for any such payment
made by the ["Insurer" or "Group"]. This
provision does not apply with respect to that
amount of any deductible for which coverage is ) v
demonstrated under another mechanism or combina-
tion of mechanisms as specified in §§334.95
through 334.100 of this title (relating to
FPinancial Test of Self-Insurance; Guarantee;
Insurance and Risk Retention Group Coverage;
Surety Bond; Letter of Credit; and Trust Fund) of
Title 31, Texas Administrative Code.

c. Whenever requested by the Executive Director of
the Texas Water Commission, the ["Insurer" or

' "Group"] agrees to furnish to the Executive
Director of the Texas Water Commission a signed
duplicate original of the policy and all endorse- .
ments.

d. Cancellation or any other termination of the
insurance by the ["Insurer" or "Group"] will be
effective only upon written notice and only after
the expiration of 60 days after a copy of such

written notice is received by the insured.
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(Insert for claims-made policies:

e. The insurance covers claims for any occurrence
that commenced during the term of the policy that
is discovered and reported to the ["Insurer" or
"Group"] within six months of the effective date

of the cancellation or termination of the policy.]

I hereby certify that the wording of this
instrument is identical to the wording in §334.97(b)(2)
of Title 31, Texas Administrative Code and that the
["Insurer" or "Group"] is ["licensed to transact the
business of insurance or eligible to provide insurance
as an excess or surplus lines insurer in one or more

states"].
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[Signature of authorized representative of Insurer]

[Type name]

[Title], Authorized Representative of [name of Insurer

or Risk Retention Group]

[Address of Representative]

(c) Each insurance policy must be issued by an insurer or a

risk retention group that, at a minimum, is licensed to

transact the business of insurance or eligible to

provide insurance as an excess or surplus lines insurer i

in one or more states.

(¢) Each insurance policy must be
issued by an insurer or a risk retention
group that, at a minimum, is licensed to
transact the business of insurance or eligible
to provide insurance as an excess o1 surplus
lines insurer in one or more states.

v

§334.98. Surety Bond.

(a) An owner or operator may sat-
isfy the requirements of §334.93 of this title
(rclating to Amount and Scope of Required
Financial Responsibility) by obtaining a
surcty bond that conforms to the require-

, ments of this section. The surety company

issuing the bond must be among those listed
as acceptable sureties on federal bonds in
the latest Circular 570 of the Uniied States
Department of the Treasury

(b) The surety bond must be
worded as follows, except that instructions
in brackets must be replaced with the rele-
vant information and the brackets deleted.
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PERFORMANCE 'BOND

Date bond executed:

Period of coverage:

Principal:

Qor operator]

Type of organization: [insert “"individual," "joint
State of incorporation (if applicable):
Surety(ies): [ngme(gi and business address(es)]

Scope of Coverage: ([List the number of tanks at each

facility and the name(s) and address(es) of the
facility(ies) where the tanks are located. If more
than one instrument is used to assure different tanks

at any one facility, for each tank covered by this
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instrument, list the tank identification number
provided in the registration information submitted
pursuant to §334.7 of title 31, Texas Administrative
Code, and the name and address of the facility. List
the coverage guaranteed by the bond: "taking correc-
tive action" and/or "compensating third parties for
bodily injury and property damage caused by" either
"sudden accidental releases" or "nonsudden accidental
releases" or "accidental releases" "arising from

operating the underground storage tank"].

Penal sums of bond: Per occurrence $

Annual aggregate $

Surety's bond number:

Know All Persons by These Present:, that we, the
Principal and Surety(ies), hereto are firmly bound to
[the implementing agency], in the above penal sums for
the payment of which we bind ourselves, our heirs,
executors, administrators, successors, and assigns
jointly and severally; provided that, where the
Surety(ies) are corporations acting és co-sureties, we,
the Sureties, bind ourselves in such sums jointly and
severally only for the purpose of allowing a joint
action or actions against any or all of us, and for all
other purposes each Surety binds itself, jointly and

severally with the Principal, for the payment of such
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sums only as is set forth opposite the name of such
Surety, but if no limit of liability is indicated, the
limit of liability shall bhe the full amount of the
penal sums. )

Whereas said Principal is required under
Subchapter I of Chapter 26, Texas Water Code, as
amended, to provide financial assurance for [insert:
"taking corrective action" and/or "compensating third
parties for bodily injury and property damage caused
by" either "sudden accidental releases" or "nonsudden
accidental releases" or "accidental releases"; if
coverage is different for different tanks or locations,
indicate the type of coverage applicable to each tank
or location] arising from operating the underground
storage tanks identified above, and

Whereas said Principal shall establish a standby
trust fund as is required when a surety bond is used to
provide such financial assurance;

Now, therefore, the conditions of the obligation
are such that if the Principal shall faithfully ("take
corrective action, in accordance with Subchapter D of
Chapter 334 of Title 31, Texas Administrative Code and
the Executive Director of the Texas Water Commission's
instructions for, "and/or "compensate injured third
parties for bodily injury and property damage caused by
eithef "sudden" or "nonsudden" or "sudden and non-

sudden"] accidental releases arising from operating the

¢ Proposed Sections March 10, 1989
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tank(s) identified above, or if the Principal shall

provide alternate financial assurance, as specified in

subchapter E of Chapter 334 of Title 31, Texas

Administrative Code, within 120 days after the date the

notice of cancellation is received by the Principal

from the Surety(ies), then this obligation shall be

null and void; otherwise it is to remain in full force

and effect.

Such obligation does not apply to any of the following:

(a)

(b)

(¢)

(d)

Any obligation of [insert owner or operator] under
a workers' compensation, disability benefits, or
unemployment compensation law or other similar
law;

Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of,
employment by [insert owner or operator];

Bodily injury or property damage arising from the
ownership, maintenance,'use, or entrustment to
others of any aircraft, motor vehicle, or
watercraft;

Property damage to any property owned, rented,
loaned to, in the care, custody, or control of, or
occupied by [insert owner or operator] that is not
the direct result of a release from a petroleum

underground storage tank;
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(e)

Bodily injury or property damage for which [insert
owner or operator] is obligated tc pay damages by
reason of the assvujtion of liabiliily in a
contract or agreement oiuer tho:. a comntvact or
agreement entered 'ito to m.et the cequirements of
€334.93 of Title 31, Tr.as Admiuistrative Code.

The Surety(ics) shall become !iable on this
bond obligation only wlhen the Pirincipal has failed
to fulfill the cuuditions doscribed zbove.

Upon notificatior by the Emxecutive Director
of the Texas Watsr Commission that the pyincipal
has failed to [ "take correciive action, in
accordance with subchapier D of Chavter 334 of

Title 31, Texas Administrative Code and the

‘Bxecutive Director of the Texas Water Commission's

instructions," and/or "compensate injured third
parties"] as guaranteed by this bond, the
Surety(ies) shall either perform ["corrective
action in accordance with subchapter D of Chapter
334 of Title 31, Texas Administrative Code and the
Executive Director of the Texas Water Commission's
instructions," and/or "third-party liability
compensation"] or place funds in an amount up to
the annual aggregate penal sum into the standby

trust fund as directed by the Executive Director
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of the Texas Water Commission under §334.106 of
Title 31, Texas Administrative Code.

Upon notification by the Executive Director
of the Texas Water Commission that the Principal
has failed to provide alternate financial
assurance within 60 days after the date the notice
of cancellation is received by the Principal from
the Surety(ies) and that the Executive Director of
the Texas Water Commission has determined or 2otad
suspects that a release has occurred, the
Surety(ies) suspects that a release occurred, the
Surety(ies) shall place funds in an amcunt not
exceeding the annual aggregate penal sum into the
standby trust fund as directed by the Executive
Director of the Texas Water Commission under
§334.106 of Title 31, Texas Administrative Code.

The Surety(ies) hereby waive(s) notification
of amendments to applicable laws, statutes, rules,
and regulations and agrees that no such amendment ,
.shall in any way alleviate its (their) obligation
on this bond.

The liability of the Surety(ies) shall not be
discharged by any payment or succession of
payments hereunder, unless and until such payment
or payments shall amount in the annual aggregate

to the penal sum shown on the face of the bond,
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but in no event shall the obligation of the
Surety(ies) hereunder exceed the amount of said
annual aggregate penal sum.

The Surety(ies) may cancel the bond by
gsending notice of cancellation by certified mail
to the Principal, provided, however, that
cancellation shall not occur during the 120 days
beginning on the date of receipt of the notice of
cancellation by the Principal, as evidenced by the
return receipt.

The Principal may terminate this bond by
sending written notice to the Surety(ies).

In Witness Thereof, the Principal and

Surety(ies) have executed this Bond and have

affixed their seals on the date set forth above.

The persons whose signatures appear below
hereby certify that they are authorized to execute
this surety bond on behalf of the Principal and
Surety(ies) and that the wording cf this surety
bond is identical to the wording specified in
§334.98(b) of Title 31, Texas Administrative Code
as such regulations were constituted on the date

this bond was executed.

PRINCIPAL
(Signature(s)]

(Name(s) ]



v T AL SN T I & N SR
[Title(s)]

[Corporate seal]

CORPORATE SURETY(IES)
[Name and address]

State of Incorporation:

Liability limit: $

[Signature(s)]

[Name(s) and titles(s)]

[Corporate seal]

[For every co-surety, provide signature(s),
corporate seal, and other information in the same
manner as for Surety above.]

Bond premium: §




(¢) Under the terms of the bond, the
surety will become liable on the bond obli-
gation when the owner or operator fails to
perform as guaranteed by the bond. In all
cases, the surety’s liability is limited to the
per-occurrence and annual aggregate penal
sums.

(d) The owner or operator who uses
a surety bond to satisfy the requirements of
§334.93 of this title (relating to Amount and
Scope of Required Financial Responsibility)
raust establish a standby trust fund when
the surety bond is acquired. Under the terms

of the bond, all-amounts paid by the surety
under the bond will be deposited directly
into the standby trust fund in accordance
with instructions from the executive direc-
tor urder §334.196 of this title (relating to
DOrawing on Financial Assurance Mecha-
nisms). This standby trust fund must meet
the requirements specified in §334.101 of
this title (relating to Standby Trust Fund).

§334.99. Letier of Credit.

(8) An owner or operator may sat-
isfy the requirements of §334.93 of this title
(relating to Amount and Scope of Required

IRREVOCABLE STANDBY LETTER OF CREDIT

B T

Financial Responsibility) by obtaining an
irrevocable standby leiter of credit that con-
forms to the requirements of this section.
The issuing institution must be an entity
that has the authority to issue letters of
credit in cach state where used and whose
letter-of-credit operations are regulated and
examined by a federal or state agency.

(b) The letter of credit must be
worded as follows, except that instructions
in brackets are to be replaced with the
relevant information and the brackets de-
leted:

[Name and address of issuing institution])

[Name and address of Executive Director of the Texas

Water Commission])

Dear Sir or Madam: We hereby establish our

Irrevocable Standby Letter of Credit No. in your
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favor, at the request and for the account of [owner or
operator namej of [address] up to the aggregate amount
of [in woxds] U.S. dollars (${insert dollar amount]),
available upon presentation of:

(1) your sight draft, bearing reference to this

letter of credit, Noe. ___ ; and

(2) your signed statement reading as follows: "I

certify that the amount of the draft is
payable pursuvant to regqulations issued under
authority of Subchaptexr I of Chapter 26,
Texas Water {ode, as amended".

This letter of credit may be drawn on to cover
[insert: “taking corrective action" and/or "compen-
sating third parties for bodily injury and property
damage caused by" either "sudden accidental releases"
or "nonsudden accidental releases” or "accidental
releases"] arising from operating the underground
storage tank(s) identified below in the amount of [in
words] $[insert dollar amount] per occurrence and [in
words] $[insert dollar amount] annual aggregate:

[List the number of tanks at each facility and the
name(s) and address(es) of the facility(iés) where the
tanks are located. If more than one instrument is used
to assure different tanks at any cne facility, for each
tank covered by this instrument, list the tank

identification number provided in the registration
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information submitted pursuant to §334.7 of Title 31,

Texas Administrative Code, and the name and address of

the facility.]

The letter of credit may not be drawn on to cover

any of the following:

(a)

(b)

(c)

(d)

(e)

Any obligation of [insert owner or operator)
under a workers' compensation, disability
benefits, or unemployment compensation law or
other similar law;

Bodily injury to an employee of [insert owner
or operator] arising from, and in the course
of, employment by [insert owner or operator];
Bodily injury or property damage arising from
the ownership, maintenance, use, or entrust-
ment to others of any aircraft, motor
vehicle, or watercraft:;

Property damage to any property owned,
rented, loaned to, in the care, custody, or
control of, or occupied by [insert owner or
operator] that is not the direct result of a
release from a petroleum underground storage
tank;

Bodily injury or property damage for which
[insert owner or operator] is obligated to
pay damages by reason of the assumption of

liability in a contract or agreement other
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than a contract or agreement entered into to
meet the requirements of §334.93 of Title 31,
Texws Administrative Code.

This letter of credit is effective as of [date]
and shall expire on [date],. but such expiration date
shall be automatically extended from a period of [at
least the length of the oviginal term] on {expiration
date] and on each successive expiration date, unless,
at least 120 days before the current expiration date,
we notify [owner or operatoxr] by certified mail that we
have decided not to extend this lepter of credit beyond
the current expiration date. In the event the [owner
or operator] is so notified, any unused portion of the
credit shall be available upon presentation of your
sight draft for 120 days after the date of receipt by
[owner or operator], as shown on the signed return
receipt,

Whenever this letter of credit is drawn on under
and in compliance with the terms of this credit, we
shall duly honor such draft upon presentation to use,
and we shall deposit the amount of the draft directly
into the standby trust fund of {[owner or operator] in
accordance with your instructions.

We certify that the wording of this letter of
credit is identical to the wording specified in

§334.99(b) of Title 31, Texas Administrative Code as
such requlations were constituted on the date shown

immediately below.

[Signature(s) and title(s) of official(s) of issuing

- institution]

[(Date)
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This credit is subject to [insert " the most

recent edition of the Uniform Customs and Practice for

Documentary Credits, published by the International

Chamber of Commerce," or

Code"].

(c) An owner or operator who uses
a letter of credit to satisfy the requirements
of §334.93 of this title (relating to Amount
and Scope of Required Financial Responsi-

- bility) must also establish a standby trust

fund when the letter of credit is acquired.
Under the terms of the letter of credit, all
amounts paid purshant to a draft by the
executive director will be deposited by the
issuing institution directly into the standby
trust fund in accordance with instructions
from the executive director under §334.106
of this title (relating to Drawing on Finan-
cial Assurance Mechanisms). This standby
trust fund must meet the requirements spec-
ified in §334.i01 of this title (relating to
Standby Trust Fund).

(d) The letter of credit must be ir-
revocable with a term specified by the issu-
ing institution. The letter of credit must
provide that credit be automatically re-
newed for the same term as the original
term, unless, at least 120 days before the
current expiration date, the issuing institu-
tion notifics the owner or operator by certi-
fied mail of its decision not 1o renew the
letter of credit. Under the terms of the letter
of credit, the 120 days will begin cn the
date when the owner or operator receives
the notice, as evidenced by the return re-
ceipt.

§334.100. Trust Fund.

(a) An owner or operator may sai-
isfy the requirements of §334.93 of this title
(relating to Amount and Scope of Remedial
Financial Respon- " ’lity) by establishing
trust fund that cor to the requirements
of this section. The ree must be an entity
that has the authority to act as a trastee and
whose wust operations arc regulated and
examined by a [cderal agency or an agency
of the state in which the fund ic established.

(b) 'The wording of the trust agree-
mient must be identical to the wording spec-
ified in §334.101(b) of this tidle (relating to
Standby Trust Fund), and must be accompa-
nied by a formal certification of acknowl-
edgement as specified in §334.101(c) of this
title (relating 1 Standby Trust Fund).

(¢) The trust fund, when estab-
lished, must be funded for the full required
amount of coverage, or funded for part of
the required amount of coverage aid used
in combination with other mechanism(s)
that provide the remaining required cover-
age.

(@) If the value of the trust fund is
greater than the required amount of cover-
age, the owner or operator may submit a
written vequest to the executive director for
release of the excess.

TRUST AGREEMENT

"the Uniform Commercial

(e) If other financial assurance as
specified in this subpart is substituted for all
or part of the trust fund, the owner or
operafor may submit a wriiten request to the
executive director for release of the excess.

(f) Within 60 days afier receiving a
request from the owner or operator for re-
lease of funds as specified in subsections
(d) or () of this section, the executive
director will instruct the trustee 1o release to
the owner or operator such funds as the
executive director specifies in wriling.

§334.101. Standby Trust Fund.

(a) An owner or operator using any
one of the mechanisms auvihorized by
§334.96 of this iitle (relating to Guarantee),
or §334.99 of this title (relating to Letter of
Credit) must establish & standby trust fund
when the mechanism is acquired. The
trustee of the standby trust fund must be an
entity that has the authority to act as a
trustee and whose trust operations are regn-
lated and examined by a federal agency or
an agency of the state in which the fund is
established.

() The standby trust agreement or
trust agreement must be worded as follows,
except that instructions in brackeis are to be
replaced with the reievant information and
the brackets deleted.

Trust agreement,; the "Agreement,” entered into as of

[date] by and between [name of the owner or operator], a

[name of state] [insert "corporation," "partnership,"”

"agsociation," or "proprietorship"], the "Grantor," and

[name of corporate trustee], [insert "Incorporated in the

state of

" or "a national bank"], the "Trustee."

Whereas, the Texas Water Commission has established

certain regulations applicable to ulhw Grantor, requiring

that an owner or operator of an underground storage tank
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shall provide assurance that funds will be available when

needed or corrective action and third-party compensation for

bodily injury and property damage caused by sudden and

nonsudden accidental releases arising from the operation of
the underground storage tank. The attached subchapter A

lists the number of tanks at each facility and the name(s)
and address(es) of the facility(ies) where the tanks are
located that are covered by the standby trust agreement;

Whereas, the Grantour, acting through its duly author-
ized officers, has selected the Trustee to be the trustee
under this agreement, and the Trustee is willing to act as
trustee.

Now, therefor, the Grantor and the Trustee agree as
follows:

Section 1. Definitions. As used in this Agreement:

(a) The term "Grantor" means the owner or operator who .

enters into this Agreement and any successors or
assigns of the Grantor.
(b) The term "Trustee" means the Trustee who enters
into this Rgreement and any successor Trustee.
(¢) The term "Executive Director" means the Executive
Director of the Texas Water Commission.
Section 2. Identification of the Financial Assurance
~ Mechanism. This Agreement pertains to the [identify the
financial assurance mechanism, either a guarantee, surety
bond, or letter c¢f credit, from which the standby trust fund
is established to receive payments (This paragraph is only
applicable to the standby trust agreement.)].
Sectioﬁ 3. Establishment of Fund. The Grantor and the
Trustee hereby establish a trust fund, the "Fund," for the

benefit of the Texas Water Commission. The Grantor and the
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insert page 81

Trustee intend that no third party have access to the Fund
except as herein provided. [The Fund is established
initially as a sztandby to receive payments and shall not
consist of any property.] Payments made by the provider of
financial assurance pursuant to the Executive Director's
instruction ave transferred to the Trustee and are referred
to as the Fund, together with all earnings and profits
thereon, less any payments or distributions made by the
Trustee pursuant to this Agreement. The Fund shall be held
by the Trustee, IK TRUST, as hereinafter provided. The
Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty
to collect from the Grantor as provider of financial
assurance, any payments necessary to discharge any liability
of the Grantor established by the Texas Water Commission.
Section 4. Payment for ["Corrective Action" and/or
*Third-Party Liability Claims"]. The Trustee shall make
payments from the Fund as the Executive Director shall
direct, in writing, to provide for the payment of the costs
of [insert: "taking corrective action" and/or "compensating
third parties for bodily injury and property damage caused
by" either "sudden accidental releases" or "accidental
releases"] arising from operating the tanks covered by the
financial assurance mechanism identified in this Agreement.
The Fund may not be drawn upon to cover any of the

following:
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(a)

(b)

(c¢)

(d)

(e)

Any obligation of [insert owner or opexator] under
a workers' compensation, disability benefits, or
unemployment compensation law or other similar |,
law;

Bodily injury to an employee of [insert owner or
operator] arising from, and in the course of,
employment by [insert owner or operator];

bodily injury or property damage arising from the
ownership, maintenance, use, or entrustment to
others of any aircraft, motor vehicle, or
watercraft;

Property damage to any property owned, rented,
loaned to, in the care, cu-tcedy, or contrcl of, or
occupied by [insert owner or operator] that is not
the direct result of a release from a petroleum
underground storage tank;

Bodily injury.or property damage for which [insert
owner or operatcor] is obligated to pay damages by
reason of the assumption of liability in a
contract or agreement other than a contract or

agreement entered into to meet the requirements of

‘§€334.93 of Title 31, Texas Administrative Code.

The Trustee shall reimburse the Grantor, or other

persons as specified by the Executive Director,; from the

Fund for corrective action expenditures and/or third-party

liability claims in such amounts as the Executive Director
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specifies in writing. Upon refund, such funds shall no
longer constitute part of the Fund as defined herein.

Section 5. Payments Comprising the Fund. Payments
made to the Trustee for the Fund shall consist of cash and
securities acceptable to the Trustee.

Secticn 6. Trustee Management. The Trustee shall
invest and reinvest the principal and income of the Fund and
keep the Fund invested as a single fund, without distinction
between principal and income, in accordance with general
investment policies and guidelines which the Grantor may
communicate in writing tc the Trustee from time to time,
subject, however, to the provisions of this Section. 1In
investing, reinvesting, exchanging, selling, and managing
the Fund, the Trustee shall discharge his duties with
respect to the trust fund solely in the interest of the
beneficiaries and with the care, skill, prudence, and
diligence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar
with such matters, would use in the conduct of an enterprise
of a like character and with like aims; except that:

(a) Securities or other obligations of the Grantor, or
any other owner or operator of the tanks, cr any
of their affiliates as defined in the Investment
Company Act of 1940, as amended, 15 U.S.C.

80A-2(a), shall not be acquired or held, unless

o Proposed Sections  March 10, 1989
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(b)

(c)

Section 7.

expressly authorized in its discretion:

(a)

(b)

they are securities or other obligations of the
federal or a state government;

The Trustee is authorized to invest the Fund in

time or demand deposits of the Trustee, to the
extent insured by an agency of the federal or

state govermment; and '
The Trustee is authorized to hold cash awaiting
investment or distribution univested for a
reasonable time and without liability for the"
payment of intexest thereon.

Commingling and Investment. The Trustee is

To transfer from time to time any or all of the .
assets of the Fu..u to any common, commingled, oxr
collective trust fund created by the Trustee in
which the Fund is eligible to participate, subject
to all of the provisions thereof, to be commingled
with the assets of other trusts participating
therein; and

To purchase shares in any investment company
registered under the Inveatment Company Act of
1940, 15 U.S.C 80a-1 et seq., including one which
may be created, managed, underwritten, or to which
investment advice is rendered or the shares of
which are sold by the Trustee. The Trustee may

vote such shares in its discretion.

14 TexReg 1258  March 10, 1989  Texas Register o



Section 8. Express Powers of Trustee. Without in any

way limiting the powers and discretions conferred upon the

Trustee by the cother provisions of this Agreement: or by law,

the Trustee is cxpressly auvthorized and empowered:

(a)

(b)

(c)

To sell, exchange, convey, transfer, or otherwise
dispose of any property held by it, by public or
private sale. No ; rson dealing with the Trustee
shall be bound ito see te the application of the
purchase money or to inguire into the validity or
expediency of any such sale or other disposition;
To make, execute, acknowledge, and deliver any and
all documents of transfer and conveyance and any
and all other instruments that may be necessary or
appropriate to carry out the powers herein
granted;

To register any securities held in the Fund in its
own name or in the name of a nominee and to hold
any security in bearer form or in book entry, or
to combine certificates representing such
securities with certificates of the same issue
held by the Trustee in other fiduciary capacities,
or to deposit or arrange for the deposit of such
securities in a qualified central depository even
through, when so deposited, such securities may be
merged and held in bulk in the name of the nominee

of such depository with other securities deposited
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therein by another person, or to deposit or
arrange for the deposit of any securities issued
by the United States Government, or any agency or
instrumentally thereof, with a Federal Reserve
bank, but the bocks and records of the Trustee
shall at all times show that all such securities
are part of the Fund;

(d)’ To deposit any cash in the Fund in interest-
bearing accounts maintained or savings certifi-
cates issued by the Trustee, in its separate
corporate capacity, or in any other banking
institution affiliated with the Trustee, to the
extent insured by an agency of the federal or
state government; and

(e) To compromise or otherwise adjust all claims in
favor of or against the Fund.

Section 9. Taxes and Expenses. All taxes of any kind
that may be assessed or levied against or in respect of the
Fund and all brokerage commissions incurred by the Fund
shall be paid from the Fund. All other expenses incurred by
the Trustee in connection with the administration of this
Trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not
paid directly by the Grantor, and all other proper charges
and disbursements of the Trustee shall be paid from the

Fund.
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Section 10. Advice of Counsel. The Trustee may from
time to time consult with counsel, who may be counsel to the
grantor, with respect to any questions arising as to the
construction of this Agreement or any action to be taken
hereunder. The Trustee shall be fully protected, to the
extent permitted by law, in acting upon the advice of
counsel.

Section 11. Trustee Compensation. The Trustee shall
be entitled to reasonable compensation for its services as
agreed upon in writing from time to time with the Grantor.

Section 12. Successor Trustee. The Trustee may resign
or the Grantor may replace the Trustee, but such resignation
or replacement shall not be effective until the Grantor has
appointed a successor Trustee and this successor accepts the
appointment. The successor Trustee shall have the same
powers and duties as those conferred upon the Trustee
hereunder. Upon the successor Trustee's acceptance of the
appointment, the Trustee shall assign, transfer, and pay
over tc the successor trustee the funds and properties then
constituting the Fund. If for any reason the Grantor cannot
or does not act in the event of the resignation of the
Trustee, the Trustee may apply to a court of successor
Trustee or for instructions. The successor Trustee shall
specify the date on which it assumes administration of the
trust in writing sent tec the Grantor and the present Trustee

by certified mail 10 days before such change becomes
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effective. Any expenses incurred by the Trustee as a result : *
of any of the acts contemplated by this Section shall be
paid as provided in Section 9.

Section 13. Instructions tc the Trustee. All orders,
requests, and instructions by the Grantor to the Trustee
shall be in writing, signed by such persons as are desig-
nated in the attached Schedule B or such other designees as
the Grantor may designate by amendwment to Schedule B. The-
Trustee shall be fully protected in acting without inquiry
in accordance with the Grantor‘s orders, requests, and
instructions. All orders, requests, and instructions by the
Executive Director, and the Trustee shall act and shall be .
fully protected in acting in accoxdance with such orders,
requests, and instructions. The Trustee shall have the
right to assume, in the absence of written notice to the
contrary, that nc event constituting a change or a termina-
tion of the authority of any person to act on behalf of the
Grantor or the Executive Director hereunder has occurred.
The Trustee shall have no duty to act in the absence of such
orders, requests, and instructions from the Grantor and/or
the Executive Director, except as provided for herein.

Section 14. Amendment of Agreement. This Agresement
may be amended by an instrument in writing executed by the
Grantor and the Trustee, or by the Trustee and the Executive

Director if the Grantor ceases to exist.
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Section 15. Irrevocability and Termination. Subject
to the right of the parties to amend this Agreement as
provided in Section 14, this Trust shall be irrevocable and
shall continue uatil terminated at the written direction of
the Grantor and the Trustee, or by the Trustee and the
Executive Director, if the Grantor ceases to exist. Upon
termination of the Trust, all remaining trust property, less
final trust administration expenses, shall be delivered to
the Grantox.

Section 16. Immunity and Indemnification. The Trustee
shall not incur persoﬂal liability of any nature in
’ connection with any act or omission, made in good faith, in
the administration of this Trust, or in carrying out any
directions by the Grantor or the Executive Director issued
in accordance with this Agreement. The Trustee shall be
indemnified and saved harmless by the Grantor, from and
against any personal liability to which the Trustee may be
subjected by reason of any act or conduct in its cofficial
capacity, including all expenses reasonably incurred in its
defense in the event the Grantor fails to provide such
defense.

Section 17. Choice of Law.' This Agreement shall be
administered, construed, and enforced according to the laws '
of the state of Texas, or the Comptroller of the Currency in

N the case of National Association banks.
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Section 18. Interpretation. As used in this Agree-

ment, words in the singular include the plural and words in
the plural include the singular. The descriptive headings
for each section of thie Agreement shall not affect the
interpretation or the legal efficacy of this Agreement.

In Witness whereof the parties have caused this
Agreement to be executed by their respective officers duly
authorized and their corporate seals (if applicable) to be
hereunto affixed and atiested as of the date first above
written. The parties below cevtify that the woxding of this
Agreement is identical to the wording specified in
§334.101(b) of Title 21, Texas Administrative Code as such

regulations were constituted on the date written above.

[Signature of Grantor]
[Name cof the Grantor]
[Title] R . R
Attest: L RO
[Signature of Trustee] . o , R
[Name of the Trustee] , | '
[Title] N | L . a7~}
[Seal ] |
Attest:
[Signature of Witness) o , » i Ca e
[Name of Witness] S S
[Title] . | L

[Seal] o s o, Ty N [ L. -
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(c) The standby trust agreement or
trust agreement must be accompanied by
formal certification of acknowledgement

similar to the following.

State of
County of

On this (date], before me porconally cams [owner
or operstor] to me kno'm, who, being by me duly svorn,
did depoes ana say that she/ro resldos at [eddress),
that she/ha is {ritla] of [corperatien], Lhe corpora-
tiom deecribad in aad which oxttuted the dbove
Lnatsumsnt; that cha/ha knovw ths soal of saxd
corporation: that the gzl affivad to such inatrument
Ls pugh corporate s:al; that it was 20 sffired by scder
of the Boaxd of Dirvctors of zaid corporation; and thag

sha/be signad har/hir naro thoroto by like order.

(d) The executive director will in-
struct the trustee to refund the balance of
the siandby trust fund to the provider of
financial assurance if the executive director
deiermines that no additional correciive ac-
tion costs or third-party lability claims will
occur as a result of a release covered by the
financial assurance mechanism for which
the standby trust fund was established.

(e) An owner or operator may es-
tablish one :rust fund as the depository
mechanism for ali funds assured in compli-
ance with this section.

§334.102. Substitution of Financial Assur-
ance Mechanisms by Owner or Operator.

(a) An owner or operator may sub-
stitute any alternate financial assurance
mechanisms as specified in this subchapter
provided that at all times he or she main-
tains an effective financial assurance mech-
anism or combination of mechanisms that
satisfies the requirements of §334.93 of this
title (relating to Amount and Scope of Re-
quired Financial Responsibility).

(b) After obtaining alternate finan-
cial assurance as specified in this
subchapter, an owner or operator may can-
cel a financial assurance mecharism by pro-
viding notice to the provider of financial
assurance.

§334.103. Cancellation or Nonrenewal by a
Provider of Financial Assurance.

(a) Except as otherwise provided, a
provider of financial assurance may cancel
or fail to renew an assurance mechanism by
sending a notice of termination by centified
mail to the owner or operator.

(b) Termination of a guarantee, a
surety bond, or a letter of credit may not
occur until 120 days after the date on which
the owner or operator receives the notice of
termination, as evidenced by the return re-

(Signature of Nctary Public)

{liema of Notary Public|

ceipt.

(c) Termination of insurance, risk
reiention group coverage, or state-funded
assurance may not occur until 60 days after
the date on which the owner or operator
receives the notice of termination, as evi-
denced by the retun receipt.

(d) If a provider of financial re-
sponsibility cancels or fails to renew fos
reasons other than incapacity of the pro-
vider as specified in §334.104 of this title
(ielating to Reporting by Owner or Opera-
tor), the owner or operator must obtain al-
ternate coverage as specified in this section
within 60 days after receipt of the notice of
termination. If the owner or operator fails to
ohtain altemate coverage within 60 days
after receipt of the notice of termination, the
owner o1 operator must notify the execuiive
director of such failwe and submit:

(1) the name and address of the
provider of financial assurance;

(2) the effective date of termina-
tion; an

(3) the evidence of the financiali
assurance mechanism subject to the termi-
nation inaintained in accordance with
§334.105(b) of this title (relating to Finan-
cial Assurance Recordkecping).

§334.104. Reporting by Owner or Operaior.

(a} An owner or operator must sub-
mit the eppropriate  forms listed in
§334.105(b) of this title (relating to Finan-
cial Assurance Recordkeeping)
documenting current evidence of financial
responsibility o the executive director:

(1) within 30 days after the
owner or operator identifies a release fiom
an underground storage tank required to be
reported under Subchapter D of this chapter
(relating to Release Reporting and Correc-
tive Action);

(2) if the owner or aperator fails

to obtain alternate coverage as required by
this subchapter, within 30 days after the
owner Or operator receives notice of:

(A) commencement of a vol-
uniary or involuntary procceding under the
United States Code, Title 11 (Bankruptey),
naming a provider of financial assurance as
a debtor;

(B) suspension or revocation
of the authority of a provider of financial
assurance to issue & financiasl assurance
mechanism;

(C) failure of a guarantor to
meet the requiremenis of the financial test;

(D) other incapacity of pro-
vider of tinancial assurancs; or

(3) as required by §334.95(c) of
this title (relating o Financial Test of Self
Insurance) and §334.103(d) of this title (re-
lating to Cancellation of Nonrenewal by a
Provider of Financial Assurance).

(b) An owner or operator must cer-
tify complience with the financial responsi-
bility requirements of this subchapier as
specified in the new tank regisaration form
when notifying the executive director of the
installation of a new underground storage
tank.

(¢} Upon request of the executive
director, an owner or operaior submit evi-
dence of financial assurance as described in
§334.105(b) of this title (relating to Finan-
cial Assurance Kecordkeeping) or other in-
formation relevant to compliance with this
subchapter,

§334.105. Financial Assurance

Recordkeeping.

(a) Owners or operators must main-
tain evidence of all financial assurance
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mechanisms used to demonstrate financial
responsibility under this subchapter for an
underground storage tank umtil released
from the requirements of this subchapter
under §334.107 of this titde (relating o Re-
lease From the Requirements). An owiier or
operator muist maintain such evidence at the
underground storage tank sitc or the own-
2t "5 or operutor’s place of business. Records
maintained off-site must be aode aviilable
upon request of the exceutive ditector,

(b} An owncr or oporator  must
maintain the following types of evidencs of
financial responsibility.

(1}  An owner or operator using
an assurance mechanism specified in
§§334.95-334.99 of this title (relating to
Financial Test of Self-Insurance; Guarantee;

Insurance and Risk Retention Group Cover-
age; Suwrety Bond; and Letter of Credit) or
§334.100 of ihis title (welating o Trust
Fund) must maintain a copy of the instru-
ment worded a5 specified.

{2)  An owner or opuorelor using
a financial test or puarandes must mainiain a
copy of the chief fineucial officer’s loiter
based on year-end financiad statements fo
the most recent completed financiol report-
g year. Such evidence must be on iile no
Tates than 120 days afics the close of the
firzuncial reporting year.

(3) An owaor or oporater using
a guaiantee, surety bond, or letter of credit
must maintain a copy of the signed standby
trust fund agreement and copies of any
amendments to the agreement.

{4) An ownex or operator using
an insurance policy or risk retention group
coverage must maintain a copy of the
signed insurance policy or risk retention
group coverage policy, with the endorse.
ment or certificate of insurance and any
amendiaenis to the agreoments.

(£} An owner or oporator using
G asswiance  racchamism  spocified  in
§9334.95-334.100 of this title {relating to
Financial Tost of Seif-Insurance; Guarantee;
Insonance ond Bisk Rewontion Group Cover-
age; Swrety Bond; Lettor of Credity and
Trest Fund) must maintain e upJdated copy
of a certitication of finencial responsibility
worded as follows, except that instructions
in brackeis are o be replaced with the
relevant information and the brackets de-
leted.

CERTIFICATION OF FINANCIAL RESPONSIBILITY

[Owner or operator] hereby certifies that it is in

¢ompliance with the requirements of subchapter E of

Chapter 334 of Title 31, Texas Administrative Code.

The financial assurance mechanism{s] used to

demonstrate financial responsibilitv under Subchapter E \

of Chapter 334 of Title 31, Texas Administrative Code

is[are] as follows:

[For each mechanism, list the type of mechanism,

name of issuer, mechanism number (if applicable),

amount of coverage, effective period of coverage and

whether the mechanism covers "taking corrective action"

and/or "compensating third parties for bodily injury
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and property damage caused by" either "sudden acciden-

tal releases" or "ncnsudden accidental releases" or

"accidental releases."]

[Signature of owner or operator]
[(Name of owner or operator]
[Title]

[Date}]

[Signature of witness or notary]
[Name of witness or notary)

[Date) o

4
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(c) The owner or operator must up-
date this certification whenever the finan-
cial assurance mechanism(s) used
demonstrate financial responsibility
change(s).

§334.106. Drawing on Financicd Assurance

Mechanisms.

(a) The executive director shall re-
quire the puarantor, surety, of institufion
wssuing a letter of credit to place the amount
of funds stipulated by the cxecutive direc-
tor, up to the limit of funds provided by the
financial assurance mechanism, into
standby trust if:

(1) the owner or operator fails to

establish  altermate

(B) a valid final court’ order
establishing a judgment against the owner
or operator for bodily injury or property
demage caused by an accidental refease
from an underground storage tank covered
by financial assurance under this subchapier
and ihe executive direcior determines that
the owner or operator has not satisfied the
judgment.

(c) If the executive director deter-
mines that the amount of corrective action
costs and third-party liability claims eligible
for payment under subsection (b) of this
section may exceed the balance of the
standby trust fund and the obligation of the
provider of financial assurance, the first pri-
ority for payment shall be corrective action
costs necessary to protect human health and
the environment. The executive director
shall pay third-party liability claims in the
order in which the executive director re-
ceives certifications under subscction
(b)(Z)(A) of this section and valid court
orders under subsection (b}2XB) of this
section.

§334.107. Release from the Require-
ments. An owner or operator is no longer

fo

the

financial  assurance
within 60 days after receiving notice of

cancellation of the guarantee, surety bond,
letter of credit, or, as applicable, other fi-
nancial assurance mechanism; and

(2)y the excoutive director deter-
mines or suspects that a release from an
underground storage tank covered by the
mechanism has occurnred and so notifies the
owiier or operator of the owner or operator
has notified the executive dircctor pursitant
1o Subchapter D of this chapter (relating to
Release Reporting and Coriective Action)
of @ release from an underground storage
tank covered by the mechanism; or

(3) the conditions of subsection

B, (MX A or (h){2YB) of this section
are satisfied,

(b) The execuitve director

draw on a standby trust fund when:

(1) the executive director makes
a final determination that a release has oc-

nay

CERTIFICATION OF VALID CLAIM
The undersigned, as principals and ¢s lagal ropresen-
tatives of {inzsrt owner or operator] and [inssrt name
and address of third-party c¢laumant], hereby certify
that the claws of bodily unfury [and/oc] property
damage caussd by an accidental release arising froe
operating (owner's or operdtor’s) underground storage

tank should be paid in the amount of §{ 1.

[Signatures| {Signature(s)])

Ownar or Operator Claimant(s)

Attorney for Attorney(s) for

Ownar or Oparator Claimart(s)

(Notary) Date (Notary) Date
required to maintain financial responsibility
under this subchapter for an underground
storage tank after the tank has bzen prop-
erly closed or, if cerrective action is re-
quired, after corrective action has been
completed and the tank has been properly
closed in accordance with the requirements
of this chapier.

$334.108. Bankrupicy or Other Incapacity
of Owner or Operator or Provider of Fi-
nancial Assurance.

(a) Within 10 days after com-
mencement of a voluntary or involuntary
proceeding urder the United States Code,
Title 11 (Bankruptcy), naming an owner or
operator debtor, the owner or operator must
notify the executive director by certified
mail of such commencement and submit the
appropriate forms listed in subsection
§334.105 of this title (ielating to Financial
Assurance  Recordkeeping) documenting
current financial responsibility.

(b) Within 10 days after com-
‘mencement of a voluntary or involuntary
proceeding under the United States Code,
Title 11 (Bankruptcy), naming a guarantor
providing financial assurance as debitor,
such guarantor must notify the owner or

curred and immediate or long-term correc-
tive action for the release is needed, and the
owner or operator, after appropriate notice
and opportunity to comply, has not con-
ducted corvective action as iequired under
Subchapter 13 of this chapter (relating to
Release Reporting and Corrective Action);

(2} the execative director has re-
ceived either:

(A) cerntification  from  the
owner or operator and the thivd-party habil-
ity claimont(s) and foom atlorneys repre-
senting the owner or operator and the third-
party liability claimant(s) that the third-
party liability claim should be paid. The
ceriification must be worded as follows,
except that instructions in brackets are io be
replaced with the relevant information and
the brackets deleted.

operator by certified mail of such com-
mencement a required under §334.96 of this
title (relating to Guarantee).

(c) An owner or operator who ob-
tains financial assurance by a mechanism
other than the financial test of self-
insurance will be deemed to be without the
required financial assurance in the event of
a banktuptey or incapacity of its provider of
financial assurance, or a suspension or revo-
cation of the authority of the provider of
financial assurance to issue a guarantee,
insurance policy, risk retention group cover-
age policy, surety bond, letter of credit, or
state-required mechanism. The owner or op-
erator must obtain alteynate financial assur-
ance as specified in this subchapter within
30 days after receiving notice of such an
event. If the owner or operator does not
obtain alternate coverage within 30 days
after such notification, he or she must notify
the excecutive director.

§334.109. Repleniskmens of Guarantees,
Letters of Credit, or Surety Bonds.

(a) 1If at any time after a standby
trust is funded upon the instruction of the
executive director with funds drawn from a
guarantee, letter of credit, or surety bond,
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and the amount in the standby trust is re-
duced below the full amount of coverage
required, the owner or operator shall by the
anniversary date of the financial mechanism
from which the funds were drawn:

(1) replenish the value of finan.
cial assurance to equal the full amount of
coverage required; or

{2) scquire another financial as-
surance mechanism for the amount by
which fuads in the standby rust have been
reduced.

(b)  For purposes of this section, the
full amount of coverage required is the
amount of coverage specificd in §334.93 of
this tile (Relating 10 Amount and Scope of
Required Financigl Responsibility). If a
combination of moechanisms was used to
provide the assurance funds which were
drawn upon, replenishment shall occur by
the earlicsl wnniversary date among the
mechanistas.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority o
adopt.

Issued in Austin, Texas, on Febtuary 27,
1989,

TRD-8901911 Jim Haiay
Birsctor, Legal Division

Texas Water Commission

Earliest possible date of adoption: March 30,
1989

For further information, please call. (512)
463-8087

a

¢ ¢ ¢
TITLE 40. SOCIAL
SERVICES AND
ASSISTANCE

Part 1. Texas Department
of Human Services

Chapter 48. Community Care
for Aged and Disabled

Case Management
e 40 TAC $48.3904

The Texas Department of Human Services
proposes an amendment to §48.3904, con-
cering a rate increase, in its Community
Care for Aged and Disabled chapter. The
section is proposed to increase the daily adult
foster care unit rate from $8.35 to $9.27.

Burton F. Raiford, deputy commissicner for
support operations, has determined that for
the first five-year period the proposed section
is in effect there will be fiscal implications for
state government as a result of enforcing or
administering the section. The anticipated es-
timated cost to state government will be
$93,359 for fiscal year (FY) 1989; $190,777
for FY 1990; $198,895 for FY 1991; $207,520
for FY 1992; and $216,653 for FY 1993
There will be no fiscal implications for local
government or small businesses as a result
of enforcing or administering the section.

“TRD-8901957

Mr. Raiford also has datermined that for each
year of the first five years the section is in
elfect the public benefit anticipated as a result
of enforcing the section will be that the du-
partment will bo able to keep expariencud,
tenured providsrs who offer adult fostor caro
servicas. Thore are no anticipated costs o
individuals who are required tc comply with
the proposed amendment.

Comments on the proposal may ba submitted
to Cathy Rossbarg, Administrator, Pclicy De-
velopment Support Division-067, Texas De-
partmant of Human Seivices 222-E, P.0O. Box
2860, Austin, Texas 78769, within 30 days of
publication in the Texas Registar.

The following amendment is proposed under
the Human Flesources Code, Title 2, Chap-
ters 22 and 32, which provides the depart-
ment with the authority 1o administer public
and maedical assistance programs.

§48.3904. Special Casework Procedures for
Adult Foster Care.

(a) To receive payment, each adult
foster care provider must send a completed
porchase voucher for adult foster care pro-
viders form o DHS for each month the
foster care client lives in the home. Effec-
tive March 1989, the dally rate pald to
adult foster care providers is $9.27.

(b)-(g) (No change.)

This agency hereby cerifias that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March {1, 1989.

Charles Stevenson

Acting Commissioner

Texas Department of
Humar: Services

Propnsed daie of adoption: May 1, 1989.

For further information, please call: (512)
450-3765

4 ® é

Chapter 50. Day Activity and
Health Services

Provider Eligibility
¢ 40 TAC §50.2902

The Texas Department of Human Services
proposes an amendinent to §50.2902, con-
cerning a rate increass, in its Day Activity and
Healih Services chapier. This section is pro-
posed to increase the day activity and health
services unit rats from $9.70 to $10.40.

Burion F. Raiford, deputy commissioner for
stipport operatiens, has determined that for
the first five-year periad the proposed section
is in effoct there will ba fiscal implications for
state government as a result of enforcing or
administering the section. The anticipated es-
timated costs to state government will be
$90,843 for fiscal year (FY) 1989; $183,673
for FY 1980; $190,519 for FY 1991; $197,164
for FY 1992; and $208,063 for FY 1993.
There will be no fiscal implications for local
government or small businesses as a result
of enforcing or administering the section.

Mr. Raiford also has dotermined that for each
year of the first five years the section is in
effact the public benefit anticipated as a result
of enforcing the ssction will be that more day
activity end health services facilities will be
able 1o remain in opsration and continue pro-
viding services to the dspartment's clients.
There are no anticipated costs to individuals
who are 1equired to comply with the proposed
areendmont.

Comments on the proposs! may be submitted
to Cathy Rossberg. Administiator, Policy De-
velopmant Support Division-068, Toxas De-
partment of Human Services 222-E, P.O. Box
2960, Austin, Texas 78769, within 30 days of
publication in the Texas Register.

The amendment is groposed under the Hu-
man Rescurces Codo, Title 2, Chapters 22
and 32, which provides the department with
the authority to adiminister public and medical
assistance pregrams.

$50.2902. Rates. Provider agencies re-
ceive reimbursement monthly. The rate of
reimbursement is determined by the Texas
Board of Human Services [Resources]. The
retinbursement rate [and] for March 1989
[December 1984] end the following months
is $16.49 [$9.70] per half-day unit of ser-
vice. The provider agency may claim reim-
bursement for one unit of service if three
hours or more of service are provided. The
provider agency must agice (o accept the
fee as full payment for units of service it
provides.

This agency hereby certifies that the proposat
has baen reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on March 1, 1989.

TRD-8801958 Charles Stevenson

Acting Commissioner
Texas Department of
Humsn Services

Proposed date of adoption: May 1, 1989.

For tfurther information, please call: (512)
450-3765

a

¢ L] ¢

Part V. Veterans L.and
Board

Chapter 175. General Rules of
the Veterans Land Board

o 40 TAC §175.18

{Editor's Note: The Veterans Land Board pro-
posas for parmanent acdoption the new sec-
tion it sdopts on an emergency basis in this
issug. The text of the new section is in the
Emergency Rules section of this issue.)

The Veterans land Board proposes an
amendment to §175.18, corcarning the ro-
sale of forfeited land. The proposed amend-
ment provides thet until August 31, 1989,
local read estate professionals may assist
with the sale of forfeited by unsold fracts of
land. Identical emergency action is being sub-
mitted for simultansous publication.

Mr. David Gloier, deputy commissioner for
the Veterans Land Board, has determined

¢ Proposed Sections

March 10, 1989 14 TexReg 1269



that for the first five-year period the proposed
soction is in effect there will be no fiscal
implications for state or local government of
small businasses as & result of enforcing or
administering the euction,

Mr. Gloier also bas determingd that for eash
year of the first five years the seciion is ip
effect the public benafit anticipated a5 a result
of enforcinig the section involves the ability of
persons who are inferested in purchasing a
forfeited tract of lznd to work through an
approved local real estate professional. There
is no anticipated aconomic cost to individuals
who are required to comply with the section
as proposed.

Comments on the proposal may be submitted
to Jim Phillips, General Counsel, Legal Ser-
vices, 1700 Morth Congrass Avenue, Austin,
Toxas 78701.

The amendment is proposaed under the Natu-
rad Rosourcas Code, §161.001 and §161.083,
which providas the Veisrans Land Board with
the authority (o adopt rules that it considors
necossary or advisable to ensure the pruper
adminisiration of the Veierans Lund Program.
This agency hareby certifies that the proposal
has been reviewed by legal counsai and
found to be within tha agency's authority to
sdopt.

lssued in Austin, Texas, on February 27,
1989,

THD-8201084 Garry Mauro

Chakrman

Voterans Land Board
Eafliost possibds dave of adoption: Apridl 10,
1989
For further information, please cail: (512)
463-5009

® ¢ ¢
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Withdrawn Sections ‘

An agency may withdraw proposed action or the remaining effectiveness of emergency action on a section by filing a
notice of withdrawal with the Texas Registsr. The notice is effective immediately upon filing or 20 days aiter filing. If a
proposal is not adopted or withdrawn within six months after the date of publication in the Texas Register, it will
automatically be withdrawn by the office of the Texas Register and a notice of the withdrawal will appear in the Texas

Register.

TITLE 16. ECONOMIC
REGULATION

Part 1. Railroad
Commission of Texas

Chapter 11. Surface Mining
and Reclamation Divison

Subchapter D. Coal Mining
o 16 TAC §11.221

Pursuant to Texas Cwil Statutes, Atticle
6252-13, §5(b), and 1 TAC §91 24(b), the
proposed amendment to §11 221, submitted
by the Railroad Commission of Texas has
been automatically withdrawn, eftectiva
March 1, 1889 The amendment as proposed

appearad in the August 30, 1988, issuw of the

Texas Hegister (13 TexReq 4290).

This agency hereby cortifies that the rulo as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authornity.

TRD-8501953
Filed: March 1, 1989
~
] L4 ]
. . -
3.

TITLE 19. EDUCATION

Part 1. Texas Higher
Education Coordinating
Board

Chapter 21 Student Services

Subchapter J. The Physician
Student Loan Repayment
Progrim

e 19 TAC §21.254

Pursuant to Texas Civil Statules, Article
625213, §5(b} and 1 TAC §91 24(b), the
proposad amendmaent to §21 254, submitted
by the Texas Highor Educanen Coordinating
Board has been automatically withdrawn, ef-
foctive March 3, 1989 The amendment as
proposed appeared in the Septomber 2,
1988, 1ssue of the Texas Register (13
TexReg 4370).

This agency hereby certfies that the rule as
adopted has been roviewed by legal counsel
and found to be a valid uxercise of the agen-
cy's legal authonty.

TRD-8802104
Filed: March 3, 1989
¢ ¢ ¢
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It’s easy to see why West's new TAC is such agood buy You get our

convenient softbound format —no more expensive looseleaf pages

to keep track of —and you also have the eption to buy individual §
volumes or the entire set. We think you'li like our system of updating
the set; vou'lt find information in the Texas Register as before, plus
we'll send you updates as the volume of changes necessitates. But,

the best part is —you don’t have to pay for the updating service

in advance —only after you receive updates and decide to use them,

do we ask for payment

Ten titles are available now, including:

Administration
Agriculture

Banking

Community Bevelopmenl
Cultura! Resources

Economic Regulation

Education
insurance

Natural Resources
Transportation

The complete Texas Administrative Code will be
avatlable in March, including an all new general

index.
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